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REPORT OF THE ATTORNEY GENERAL

January 1, 1979

The Honorable Robert D. Ray
Governor of lowa

State Capitol Building
LOCAL

Dear Governor Ray:

In accordance with the provisions of §§13.2(6) and 17.6, Code
of Iowa, 1977, I am privileged to submit the following report of the
condition of the office of the Attorney General, opinions rendered and
business transacted of public interest.

CIVIL RIGHTS DIVISION

The Civil Rights Division is staffed by 2 Assistant Attorneys
General. These attorneys represent civil rights complainant cases
before the Iowa Civil Rights Commission at public hearings held
throughout Iowa. Their cases involve allegations of discrimination
based on age, race, creed, color, sex, national origin, religion and
physical or mental disability in the areas of employment, housing
and public accommodations.

In addition, the Civil Rights Division counsels and advises the
Civil Rights Commission and the Commission’s staff, advises other
state officials on questions involving the Iowa Civil Rights Act, and
appears in Court on behalf of the Commission. Most court work
involves Judicial Appeals from administrative actions of the agency.
The Division also handles appeals involving the Civil Rights Act in the
Iowa Supreme Court.

Much of this Division’s legal work is devoted to trying cases before
the agency, preparing written briefs for submission to the Commis-
sion, to the district courts and to the Supreme Court. The Division
also answers written and oral requests from the public on matters
pertaining to civil rights.

During the biennium, the division completed 28 cases before the
Commission, and handled approximately 30 district court cases. Eight
cases went to the Supreme Court during this period, of which four are
still pending.

CONSUMER PROTECTION DIVISION

During the years 1977 and 1978, the Consumer Protection Divi-
sion of the Attorney General’s office received 15,000 complaints and
closed 14,500. In 1975-76, 10,329 complaints were received and 9,434
were closed. Thirty-one lawsuits were filed in 1977-78 and $1,600,000
was saved for complainants by getting contracts cancelled or through
money refunds. In addition, the Consumer Protection Division has



been involved in a number of programs, the impact of which cannot be
readily measured. The fact that the Attorney General has an active
Consumer Protection Division which will investigate complaints and
file lawsuits where necessary undoubtedly has a great deterrent effect on
persons who might be tempted to engage in fraudulent practices. In
addition, the office attempts to inform the public with respect to com-
mon schemes and available consumer laws. Of course, it is also
impossible to measure the amount of money saved or the number of
schemes thwarted because the public is better informed.

In the last four years, the Consumer Protection Division has engaged
in more preventative activity than ever before.

For example, a program has been established with the news media
to screen advertising to reduce fraudulent ads. In addition, ads are
monitored and inquiries are made of those using advertising techniques
commonly used to initiate fraudulent schemes.

Emphasis has also been placed on schemes affecting the agricultural
community. Investigations have led to both criminal and civil actions
against livestock dealers who have swindled Iowa farmers in the sale of
livestock. In addition, certain herbicide and fertilizer companies have
been investigated and some products have been taken off the market
because of claims which could not be substantiated.

This Division has continued to monitor business opportunity ads and
to warn the public through the news media.

Many questions have been answered and a number of seminars have
been held regarding the lowa Consumer Credit Code. This Division has
worked to inform the business community and the consuming public of
their rights and responsibilities under that Code. In addition, recom-
mendations have been made to the Legislature, some of which have
been adopted, to correct or clarify consumer credit laws and to amend
the mechanic’s lien law.

As in previous years, this Division has had a number of lawsuits in-
volving the interests of thousands of Iowans under the Consumer
Fraud Act, the Consumer Credit Code and other consumer laws,
including but not limited to: (1) agricultural swindles; (2) investment
schemes; (3) business opportunity schemes and false advertising;
(4) excessive interest rates; (5) home improvements; (6) fraud
in the sale of feeder cattle; (7) automobile sales; (8) insulation
sales; and (9) bait-and-switch.

CRIMINAL DIVISION

In 1978, the Criminal and Special Prosecutions and Criminal
Appeals Divisions were combined to create a new entity known as the
Criminal Division. With this change, all criminal functions of the
Attorney General’s Office except the Prosecuting Training Coordi-
nating Council are now together for administrative purposes. The
staffing and activities of each section within the Division are as follows:



AREA PROSECUTORS SECTION

The basic function of the Area Prosecutor Program is to provide
a cadre of experienced trial lawyers to assist county attorneys in han-
dling those criminal matters which because of their magnitude are
beyond the resources of a part-time county attorney’s office.

The Area Prosecutors also handle cases which a county attorney
cannot prosecute because of ethical conflicts of interest as well as
investigations of public official misconduct. In addition, the Area
Prosecutors have defended judges in several lawsuits filed against
them by disgruntled litigants.

Two Area Prosecutors are funded by specific agencies to serve needs
which arise from their operations. Prosecution of those incarcerated
in State correctional facilities in Fort Madison is accomplished by an
Area Prosecutor funded by the Department of Social Services. Prose-
cutions for violation of State tax laws are coordinated by an Area
Prosecutor whose support is derived from the Department of Revenue.

At the end of this biennium, staffing of the Area Prosecutor Pro-
gram has been decreased by two attorney positions due to legislative
action to the present assignment of one chief attorney and five staff
attorneys, including those persons supported by other agencies. This
requires closer scrutiny of cases which are accepted and it is anticipated
that unless some increase in the resources allocated to this section,
there will be an increase in the number of criminal cases where a county
must obtain specially appointed counsel at greater expense.

The case load of the Area Prosecutors Program for the years 1977-
1978 was as follows:

Investigations ..............cvviiiienn. 55
Filed Cases ..........ccooiiiiiin... 163
TOTAL ............. 218

The Area Prosecutors, among other duties, have done the following:

. Provided legal advice to county attorneys and law enforcement
officials on a regular basis.

2. Participated in ethical investigations resulting in conviction
and/ or removal from office of 10 public officials.

3. Completed plans, with the cooperation of the Prosecuting
Attorney Coordinator and the Iowa County Attorneys Association,
for an Ethics Committee within the lowa County Attorneys Associa-
tion which is now actively reviewing complaints against county
attorneys.

4. Served as instructors in numerous training programs including
all programs of instruction of the lowa County Attorneys Association.

5. The chief attorney in this section has participated in programs
relating to child abuse throughout the State.



CRIMINAL APPEALS SECTION

In the years 1977-1978, approximately 963 criminal appeals were
taken to the lowa Supreme Court from the lowa District Court. This
figure includes: (1) direct appeals in criminal cases; (2) certiorari
proceedings related to criminal cases; (3) appeals in postconviction
relief cases under Chapter 663A; and (4) applications for discretion-
ary review. During 1977-1978, there were approximately 461 final
dispositions by the Iowa Supreme Court and the Iowa Court of Appeals
in cases within the classifications enumerated above where briefs were
filed by members of this section.

The section also represents the State of Iowa in conviction related
federal habeas corpus cases. In 1977-1978, there were 27 decisions in
the Federal District Court in such cases. Seven cases in this area were
decided in the United States Court of Appeals. Members of the section
also wrote 10 briefs for cases in the United States Supreme Court.

During 1977-1978, the Criminal Appeals Section disposed of 366
extraditions cases.

During 1977-78, members of this section wrote 75 opinions for the
Towa Beer and Liquor Control Department Hearing Board (a member
of the section sits on the board).

In addition to the review of extraditions and its work in the state
and federal courts, the Criminal Appeals Section gives legal assistance
to the Jowa Beer and Liquor Control Department, the lowa Board of
Parole, the lowa Department of Labor, the lowa Board of Pharmacy
Examiners, the Iowa Industrial Commissioner and the Iowa Law
Enforcement Academy. During 1977-1978, one section member
devoted her entire time to work representing the Industrial Commis-
sioner, the Second Injury Fund of Iowa, and the State of Iowa as a self-
insured employer in Workers’ Compensation litigation; during the last
six months of this reporting period another member devoted about one-
fifth of his time to the same work. Another section member sits as a
member of the lowa Law Enforcement Academy Council.

The effort to eliminate the backlog of criminal appeals in the Iowa
Supreme Court continued during 1977-1978 with much progress. As of
January 1, 1979, there were only 12 cases more than eight months old
where the appellant’s brief had not yet been filed.

PROSECUTION RESEARCH AND TRAINING SECTION

During this biennium, this section was staffed with 3 full-time
attorneys and 5 part-time law clerks.

The section provides legal assistance in the form of research, memo-
randa and briefs to the county attorneys across the state as well as the
Area Prosecutors within the Attorney General’s Office. Legal advice
{normally oral or in letter form) is provided State Legislators, law
enforcement agencies and other state administrative agencies. This
section assumes criminal law training responsibilities, particularly



with state enforcement personnel. Efforts in the training area primarily
have been focused upon the new Criminal Code which became effective
January 1, 1978. Particular expertise in vehicle anti-theft, gambling,
and weapon laws has been developed and section personnel work
closely with the State Patrol and State Vice personnel in these areas.

The section writes and distributes to prosecutors, enforcement
agencies, judges and magistrates several publications and articles in an
effort to keep such persons informed of the current state of the criminal
law. Examples of such publications include the Iowa Criminal Law
Bulletin which incorporates the most recent lowa Supreme Court and
selected Federal cases, and a Procedures Outline and flow chart
dealing with the new criminal procedures effective January 1, 1978.
Two major publications are currently being prepared for distribution in
the near future, (1) the 1979 Criminal Law Dictionary, which will
incorporate case law and the new criminal statutes in a single reference
document, and (2) a Legislative History document compiling all
legislative action taken on the Criminal Code revision.

The majority of criminal law Attorney General opinions are prepared
by this section. With passage of the new Criminal Code, the opinion
requests in this area have greatly increased and there are currently
27 opinions to be prepared.

The attorneys act as legal counsel to (1) Iowa Substance Abuse
Authority, (2) Iowa Campaign Finance Disclosure Commission,
(3) Iowa Board of Accountancy, (4) Special Vehicle Anti-theft
Section, Iowa Highway Patrol, (5) lowa Department of Revenue
(gambling) and (6) Division of Vice, lowa Department of Public
Safety (gambling).

During the 1977-1978 reporting period, approximately 110 memo-
randa and briefs were prepared, 15 editions of the Criminal Law Bulle-
tin were distributed, 12 Attorney General opinions were prepared,
approximately 60 hours of instruction was given to various criminal
justice agencies, and approximately 90 administrative cases and
investigations were handled.

SPECIAL PROSECUTIONS SECTION

The Special Prosecutions Section was formed in 1972, with the
assistance of a federal grant awarded through the Law Enforcement
Assistance Administration. The section is currently operating, in part,
under an antitrust grant administered by the United States Department
of Justice. One attorney, a paralegal, and a secretary are now employed
under the grant, and it is contemplated that an additional attorney will
be hired.

Responsibilities of the section include enforcement in the areas
of antitrust, securities fraud, and related economic crimes and con-
spiracies. In 1974, the need arose to render assistance to the Iowa
Securities Department and considerable investigative and prosecu-
tional success in the field of securities has been achieved. The section



is currently operating with five attorneys, one paralegal, two investi-
gators, and two secretaries.

Details of the work performed by the division must remain confi-
dential in some instances since many cases are currently in an investi-
gative status. It is significant to note that 46 antitrust investigative
files were opened in calendar year 1978, as compared with 34 in 1977,
and 13 in 1976. The cases were received from a variety of resources,
including consumers, informants, state and federal agencies, busi-
nesses, and those initiated by the section.

A new state antitrust statute was, during the period, enacted by
the Towa General Assembly. This law now contains substantive law
of proper scope, meaningful discovery tools, and effective remedial
measures. Section personnel worked closely with legislative leaders
toward passage of the act, and addressed public meetings and hearings
on the proposed bill. An informative pamphlet was printed and
distributed to consumer organizations, Better Business Bureaus,
trade associations and other interested groups to inform the public of
the passage of a new antitrust statute and its substantive provisions.
Members of the section addressed many civic organizations, continuing
legal education programs, lowa County Attorneys, and others in an
effort to educate the public regarding anti-competitive practices.

During the two-year period of 1977-1978, the section conducted
antitrust investigations in various fields of business and industry,
including automobile body shops, newspapers, cemeteries, mobile
home parks, real estate, bakery and dairy products, realtors, sound
equipment, professional engineering services, farm equipment, and
many, many others.

Substantive areas of investigations and litigation include price fixing,
tie-in arrangements, requirement contacts, resale price maintenance,
customer allocations, horizontal and vertical geographic allocations,
bid rigging, and other antitrust violations. In the enforcement of anti-
trust laws many investigative files are finally closed with no resulting
court action. The cases that are filed generally are quite complex and, at
times, involved thousands of pieces of documentary evidence. The
section has purchased a microfilm camera and a reader-printer which
greatly facilitate the handling of such great number of documents.

Since passage in Congress of the Parens Patriae Act, the section is
now empowered to sue in federal court for damages suffered by Iowa
citizens. Until recently, all multi-district federal court litigation
inhouse, and increased cooperation among antitrust divisions in the
various states has been shown. A dozen or more states will now join
together in consolidated litigation to the end that the states and their
citizens are better protected from price-fixing predators.

Unlike most divisions in the department, the Special Prosecutions



section conducts its own investigations, handles both civil and criminal
litigation in state and federal courts, and handles its own appeals to the
Iowa Supreme Court and other appellate courts. Section personnel
also write Attorney General’s opinions relating to antitrust matters,
and answer scores of inquiries from state agencies and purchasing
agents regarding anti-competitive practices. Advice is rendered on a
daily basis to state officials and employees on matters related to the
obligations of the section. During the two-year period 1977-1978, and
since the enactment of the lowa Competition Law on January 1, 1977,
the State of Iowa has been involved in more antitrust litigation than
under the previous Nineteenth Century antitrust law in all the decades
of its existence.

I. Calendar Year 1977

Pending Cases, January 1, 1977 53
New cases opened in 1977:

Antitrust
Investigation only 34
For court action 18

Securities
Investigations only 2
For court action 4
Total 58
Antitrust Investigations closed in 1977:

From prior years 4

From cases opened - 1977 26
Antitrust Court cases closed in 1977:

From prior years 4

From cases opened - 1977 6
Securities Investigations closed in 1977:

From prior years 2

From cases opened - 1977 1
Securities Court cases closed in 1977:

From prior years 7

From cases opened - 1977 2
Total 52
Case load gain 6
Pending cases, December 31, 1977 59

II. Calendar Year - 1978

Pending Cases, January 1, 1978 59
New cases opened in 1978:

Antitrust

Investigation only 46

For court action 4



Securities

Investigation only

For court action
Total
Antitrust Investigation cases closed
in 1978:

From prior years

From cases opened - 1978 2
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Antitrust Court cases closed in 1978:
From prior years
From cases opened - 1978

[N |

Securities Investigation cases closed
in 1978:

From prior years

From cases opened - 1978

0
1
Securities Court cases closed in 1978:
From prior years 2
From cases opened - 1978 2

! Total 42
Case load gain 20
Cases pending at end of 1977-1978
biennial period: 39

ENVIRONMENTAL PROTECTION DIVISION

The Environmental Protection Division represents the Department
of Environmental Quality, Natural Resources Council, State Conserva-
tion Commission, Department of Soil Conservation, Real Estate
Commission, and various other state boards and officials concerned
with environmental quality.

During the biennium, abstracts of title to 77 tracts of land acquired
by the State Conservation Commission were examined and a total of 68
title vesting certificates were reviewed and approved. Twenty-one court
cases were disposed of during the period, leaving 29 such cases pending,
including 2 cases in the U.S. District Court and 2 before the U.S.
Supreme Court.

Suits involving Indian Claims continue to take a great deal of time.
Upon the granting of Iowa’s petition for writ of certiorari 45 states
(46 with Iowa) have joined lowa in amicus curiae briefs filed in the U.S.
Supreme Court seeking reversal of the 8th Circuit decision involving
2,900 acres of land claimed by the Omaha Indian Tribe. See State of
Towa, v. Omaha Indian Tribe, 575 F2d 670, 8th Circuit, 1978. A
second Omaha Indian case claiming 9,000 acres more is awaiting
determination of the first case before trial. Title to millions of acres
of land throughout the United States could also depend upon the



decision of our nation’s highest court. In 2 companion cases involving
state regulation in fish and game on the Tama Indian Settlement,
the 8th Circuit Court of Appeals upheld the state’s victory before the
trial court and the U.S. Supreme Court refused review.

Agency orders and rules relating to water quality were enforced in
19 court actions, leaving 17 such cases pending, including one case
in the [owa Supreme Court.

Agency orders and rules relating to air quality were enforced in 11
court actions, leaving 4 such cases pending. Four court cases involving
solid waste disposal were disposed of during the period, leaving 7 such
cases pending.

Three court cases involving the Department of Soil Conservation
were pending at the end of the biennium, including one case before the
Iowa Supreme Court, and one case involving the Real Estate Commis-
sion is also pending before the Iowa Supreme Court.

Four court cases involving flood plain activities regulated by the
Natural Resources Council were disposed of during the period leaving
13 such cases pending.

In summary, litigation handled by this division during the period
included 85 new cases opened and 59 cases closed, leaving 74 cases
pending. In addition to this litigation, and probably of even greater
importance, a great deal of time continues to be spent in participation
in the meetings and administrative hearings of the assigned agencies
and in counseling and advising the agencies and their staff personnel
with regard to existing statutes, proposed legislation, rules and regu-
lations, implementation and enforcement of environmental pro-
tection laws and general agency functions.

HEALTH DIVISION

The Attorney General’'s Office performs a variety of legal services
for the Health Department. There are currently two assistants assigned
to that department, one in the Division of Health Facilities and the
other in the Division of Health Planning and Development.

The Assistant Attorney General assigned to the Division of Health
Facilities primarily handles litigation regarding health care facilities
in the state. Pursuant to Chapter 135C of the Code, this division
implemented a system of issuing citations and levying monetary fines
against health care facilities for noncompliance items in the spring of
1978. Fifty-eight health care facilities were cited for noncompliance
since that time. The assistant represents the department at the informal
and formal hearings concerned with these citations and if an appeal
is made to an administrative hearing officer, at that proceeding also. In
addition, this assistant represents the department in licensure revoca-
tion and denial administrative hearings and the judicial appeals there-
from. This division has also actively sought to inform the general
public as to the procedure to register a complaint about a particular



health care facility and as a consequence more complaint investigations
are being conducted and more legal actions filed.

The Assistant Attorney General assigned to the Division of Health
Planning and Development primarily handles all legal problems
concerned with the implementation and enforcement of the state’s
certificate of need program. Chapter 75, Acts of the 67th General
Assembly, the statutory authority for certificate of need became effec-
tive July 1, 1978. That chapter requires that a certificate of need be
obtained as a condition of offering new health care services or develop-
ing certain new health care facilities in this state and establishes a state
health facilities council within the Department of Health. Appeals of
certificate of need decisions are taken in the manner provided by Chap-
ter 17A of the Code. The chapter also provides the sanctions of denial of
licensure and temporary or permanent injunction if action is taken
without first obtaining a certificate of need. The assistant represents
the department in all appellate and enforcement proceedings and
advises the health facilities council and the director of certificate
of need on the legality of implementation procedures. Since July 1,
1978, the Health Facilities Council has granted a certificate of need to
projects totaling an amount of approximately $23 million and dis-
approved projects totaling approximately $2 million. There are
currently five pending appeals.

Both Assistant Attorneys General provide, in addition to handling
litigation, consultation on a daily basis to health department officials
regarding statutes, judicial decisions, state and federal regulation,
advise and aid in drafting proposed legislation, research and draft
opinions of the Attorney General when assigned and assist the depart-
ment in drafting and promulgating its administrative rules in accor-
dance with Chapter 17A of the Code.

INSURANCE DIVISION

The position of Assistant Attorney General assigned to the Insurance
Department was first funded by the 66th General Assembly and the
position was filled September, 1975.

The Assistant represents the Insurance Department in all litigation
involving the Department in both state and federal courts. Currently
there are 15 court cases pending, 13 in state courts and 2 in federal
courts.

The Assistant also acts as general counsel to the Department by
responding to daily requests for assistance and legal advice on various
questions of law. The subject matter of these requests encompasses all
sections of the Code relating to insurance and has involved general
counseling as to what action the Department should or should not take
in specific situations.

The Attorney General, by law, is required to approve various insur-
ance transactions such as articles of incorporation, amendments to
articles, agreements of reinsurance, and consolidations. Numerous



official documents involving these transactions have been approved
each year. The assistant has also participated in reviewing and draft-
ing documents to be used by the department in its regulatory capacity
or in agency contested case proceedings under Chapter 17A. The total
of the above documents reached approximately 70 each year.

The handling of citizen requests for information has also been a
part of the assistant’s work. Approximately 400 of these occurred per
year. The subject which generated the largest number of inquiries was
Health Care Insurance to cover the cost of care in skilled nursing
facilities.

Finally, the assistant generally writes Attorney General’s opinions
involving the subject of insurance. Two opinions were issued during the
period.

OPINIONS

During 1977 and 1978, the lowa Department of Justice prepared
for various state officers and county attorneys requesting the same,
pursuant to §13.2(4), Code of Iowa, 1977, 422 written legal opinions.
Of these 186 were furnished in response to requests from members of the
general assembly, 123 in response to questions from state officers and
113 in answer to inquiries from county attorneys.

PROSECUTING ATTORNEYS TRAINING
COORDINATOR COUNCIL

The Prosecuting Attorneys Training Coordinator Council was
created by the 66th General Assembly on July 1, 1975. The Council con-
sists of five members; the Attorney General, the President of the lowa
County Attorneys Association, and three members elected by the
County Attorneys Association. The chief administrative officer is the
executive director who is a regular employee of the Department of
Justice and appointed by the Council. The Council meets four times a
year; its members serve without compensation and receive only their
actual expenses in attending meetings and performance of their
duties.

The Prosecuting Attorneys Council is the only state agency providing
full time continuing legal education and training for the 99 county
attorneys and the more than 170 assistants. The objectives of the office
are as follows: (1) to provide a center for communications which
reflect the attitudes and concerns of all the county attorneys; (2) to
provide programs of continuing legal education for prosecutors
and their staff, utilizing experts in such fields as trial tactics,
criminal law, and management assistance; (3) to develop a realistic,
comprehensive training program; (4) to provide a clearinghouse
for the collection and dissemination of materials and information
pertaining to prosecution and criminal law; (5) to develop minimum
standards for facilities, staffing, and office management, screening at



post-arrest and pre-trial stages, pre-trial diversion programs; (6) to
develop uniform prosecutorial procedures throughout the state; (7) to
develop and maintain current procedural manuals, forms, pleadings,
and outlines to be incorporated with the pre-service basic informational
manual; (8) to coordinate technical assistance from the state level
(i.e., expert witnesses, directories of state departments, their assigned
responsibilities, personal rosters, and telephone numbers); (9) to
develop and establish continuing liaison at a policy making level be-
tween prosecutors, public defenders, court personnel, judiciary, law
enforcement agencies, and correctional personnel; (10) to monitor
the legislative process to provide input from county attorneys regarding
legislation affecting the counties and the criminal justice system;
(11) to participate in national associations such as the National Asso-
ciation of Prosecutor Coordinators and the National District Attorneys
Association in a productive and meaningful way, gaining benefit
of systems and techniques used in other states.

The Council provides a minimum of 30 hours of formal continuing
legal education training to the county attorneys and assistants during
the year. Two training conferences are scheduled each year, one in
June and the other in November. An average of 134 prosecuting at-
torneys and law enforcement personnel have attended the conferences
to hear noted experts in such subjects as Trial Tactics, Constitutional
Law, Corrections and Penalogy, Management and Criminal Law.
The conferences are basically live speaker presentations. Supple-
mented from time to time with video tape presentations on highly
specialized methods of training. Each registrant at the conference
receives a conference notebook consisting of outlines of speakers’
presentations, resource materials, and various forms. The conference
notebooks are designed to be used on a daily basis by the county at-
torneys for reference purposes.

A monthly newsletter is published by the Council with approxi-
mately 400 copies being mailed to the county attorneys, their assistants,
law enforcement people and other members of the criminal justice
system, in addition to copies mailed to coordinators in 30 other states.
The newsletter is designed to provide current information to the county
attorneys, changes in the criminal law, and procedures affecting their
offices.

Since the training coordinator office receives publications from well
over 30 other training coordinator offices around the country, this
office is able to serve as central clearinghouse for information from
other states to the county attorneys. This method reduces significantly
the cost of mailing publications and needless duplication. Included with
the newsletter are articles dealing with new trends in criminal law,
Attorney General opinions, new legislation, grants of assistance, and,
of course, notice of upcoming training seminars.

In addition to training conferences and newsletters, the training
coordinator office gathers data affecting the county attorney’s salary
and other aspects of the prosecutor’s office. Since the office has been



in existence, surveys have been made on the training needs of the county
attorney, the county attorney budgets, the compensation schedules
established for elected county officers of the state, and a survey of
county engineers. Coupled with the above surveys, a survey was made
of the responsibilities of the county attorney, all of which had been
requested by the legislature in developing solutions to the increasing
numbers of county attorneys resigning from their offices due to in-
creasing workloads and lack of adequate pay. The Prosecuting At-
torneys Council has been used by the legislature as a clearinghouse
for information, and requests for information are handled as expe-
ditiously as possible.

The Council has published several manuals since its inception. The
Iowa Prosecutor Deskbook was published in June, 1976. It consists of
four principal sections: Civil, Administrative, Criminal Law and Trial
Tactics. The two-volume deskbook is updated twice yearly. Every
county attorney office in the state has the deskbook and multiple copies
are located in larger offices. This publication serves as a basic primer
for many newer officeholders.

Another publication, the Iowa Charging Manual, was published in
December, 1977. This manual was developed to assist both county
attorneys and law enforcement personnel in drafting proper charges.
The manual consists of the code sections, elements of the particular
crime, the model indictment, sentencing provisions and case annota-
tions. The book is identical to the new Criminal Code in its organiza-
tion and quick reference cross indexes are included. Over 500 copies
have been distributed throughout the state to both prosecutors and
law enforcement personnel.

A five-day Orientation School was conducted in December, 1978, to
train newly-elected county attorneys and their staffs prior to the
commencement of their terms. The School provided over 34-1/2 hours
of continuing legal education on the civil, administrative, criminal
law, and trial tactics aspects of the office. Traditionally the School
was conducted after the term started and for only two days. Nationally
known speakers were retained, an exhaustive conference book and six
carefully selected reference books were distributed to all participants.
The reviews indicated that the conferees went back to start their terms
armed with a wealth of knowledge and a firm grasp of their responsi-
bilities. ‘

The Council also provides county attorneys with a summary of legis-
lation affecting county attorneys’ offices throughout the time the
legislature is in session. The summary is a digest of those laws which
are proposed and the digest is constantly updated during the session
to enable county attorneys to provide input to their own legislators
regarding proposed laws.

The Prosecuting Attorneys Council continues to serve as a central
clearinghouse and referral service for county attorneys’ inquiries. This
office assists in job placements, scholarships for schooling, crime com-
mission grants for various projects throughout the state, forms,



resource materials, trial tactics information, trial tactics cassettes and
video tapes and many other resource materials obtained from other
training coordinator offices around the country.

PUBLIC SAFETY DIVISION

The Attorney General, pursuant to §80.1, Code of Iowa, 1977, pro-
vides iegal assistance to the lowa Department of Public Safety. The
Assistant Attorney General assigned to the Iowa Department of Public
Safety provides legal advice and counsel to the Department in regard
to legal action concerning the Department and on matters that involve
integrating policy with agency statutory responsibilities.

During the biennium, counsel was provided to all divisions within the
Department; Administration, Communications, lowa Highway Safety
Patrol, Bureau of Criminal Investigation, Narcotic and Drug Enforce-
ment, Vice and Fire Marshall, on numerous legal issues. The functions
of the Attorney General in providing legal counsel are far-ranging and
include contracts and leases (50), court cases (16 District Court; 3
Supreme Court) and administrative law matters concerning private de-
tective licenses, fire safety regulations, and other matters within the
scope of the jurisdiction of the Department. This service of providing
advice on administrative law matters has resulted in the revision of the
Department’s rules and regulations which should take place in the near
future.

A significant effort is given to providing counsel to the Department
regarding employee relationships and employment functions. This
effort, directed to assure sound employment practices, is forward-
looking, non-discriminatory and has resulted in changes in some hiring
criteria to further the Department’s desire to reach as many individuals
as possible and make the work force representative of lowa’s popula-
tion.

Another major function of this office is the prosecution of Beer and
Liquor violations under Chapter 123, Code of Iowa, 1977, in cases
involving agents of the Department of Public Safety. This involves
approximately 30-40 administrative hearings per year.

REVENUE DIVISION

The Attorney General performs a variety of legal services for the
JTowa Department of Revenue involving corporate and personal income
taxes, franchise tax on financial institutions, sales and use taxes,
cigarette and tobacco taxes, motor vehicle fuel taxes, property taxes,
inheritance tax, chain store tax and gambling licenses.

In the past 2 years, 191 protests were filed by taxpayers pursuant
to Iowa Department of Revenue Rule 730-7.8, IAC, in which the
Revenue Department requested legal advice pursuant to its Rule 730-
7.11, TAC. Along with 132 other protests pending from the last



biennium, a total of 323 such protests were pending during the present
biennium. Of these, informal proceedings under Rule 730.7.11 were
completed for 233, leaving 90 pending. Of the 233 informal proceedings
completed, 65 proceeded to the status of contested case proceedings
before Revenue Department Hearing Officers, of which 48 have been
tried or settled and 17 are pending. Both the informal and contested
case proceedings have been as time consuming as court cases. In addi-
tion, 18 Revenue Department declaratory rulings issued pursuant to the
Iowa Administrative Procedure Act were drafted or developed.

Sixteen administrative contested case proceedings were disposed of
by the State Board of Tax Review during the past two years, of which
10 were won by the department, 2 were lost and 4 were settled.

A total of 79 civil tax cases were tried or settled at the lowa district
court level. Of the 38 cases tried, 28 were won by the department, 10
were lost, and 41 cases were settled. An additional 27 cases are pending
trial. In addition, the staff handled 101 cases involving mortgage and
other lien foreclosures, partition actions, quiet title actions, and
the like where the subject property was impressed with a tax lien.
While most of the cases simply required the filing of an answer, 9 did
require substantial work, resulting, at times, in collection of taxes.
Three bankruptcy cases arose and were resolved in Federal Bank-
ruptcy Courts. An additional 3 cases arose in Federal District Courts
of which 2 were won and one was settled. Twelve cases were submitted
in the Iowa Supreme Court of which 7 were won-and 5 were lost. Only
one case is pending decision.

The United States Supreme Court upheld this division’s brief and
oral argument supporting the constitutionality of the Iowa single sales
factor corporation income tax apportionment formula in Moorman
Mfg. C. v. Bair, 1978, U.S.____, 98 S.Ct. 2340, 57 L.Ed.2d 197.
Had the state lost this case, tax revenue lost pertaining to tax assess-
ments outstanding and potential refund claims would have exceeded
50 million dollars.

By its aforementioned activities on behalf of the Revenue Depart-
ment, this division has contributed to the collection of $3,096,739 tax
revenue during this biennium,.

In addition to informal and contested case administrative proceed-
ings and court litigation, a substantial amount of time was spent in
advising the Director of Revenue and his staff on legal tax problems,
drafting tax opinions of the Attorney General, aiding with the drafting
of tax legislation, and assisting the Revenue Department in promul-
gating its rules and regulations.

SOCIAL SERVICES DIVISION

The Attorney General performs legal services for the Department of
Social Services pursuant to §13.6, Code of lowa, 1977, requiring
a Special Assistant Attorney General to serve in such capacity. Inaddi-
tion, there are eight other Assistant Attorneys General assigned full



time to the work of this department.

Among the services which these attorneys provide to the Department
of Social Services are: (1) defending suits brought against the Depart-
ment of Social Services, commissioner or employees of the department
in state and federal courts, including prisoner litigation; (2) rep-
resenting the State of lowa and lowa Department of Social Services
before the lowa Supreme Court in matters such as juvenile court cases
which had been handled by the county attorneys at the district court
levels; (3) representing the department in all matters involving the
mental health and correctional state institutions; (4) representing
the department in appeals to the district courts from administrative
hearings; (5) consultations on a daily basis with respect to statutes,
judicial decisions, policy and state and federal regulations; (6) advis-
ing with regard to proposed legislation, manual materials, and regula-
tions; (7) inspecting and approving contracts and leases, and handling
real estate matters involving the department; (8) researching and
preparing drafts of proposed Attorney General opinions; and (9) rep-
resenting the claimant, Department of Social Services, in all estates of
decedents and conservatorships in which claims have been filed seek-
ing reimbursement of medical assistance and in connection with
winding up the trust division of the department.

Following is a list of the number of cases closed on this office’s
docket over the last two years (excluding Child Support Recovery
cases):

Eighth Circuit Court of Appeals ........ 8
United States District court (Iowa) ...... 50
Towa District Courts ................... 213
Iowa Supreme Court .................. 35
Miscellaneous Tribunals ................ 2

Monies in which this office assisted in recovering for the State of
lowa during the last biennium (excluding Child Support Recovery) are:

Estates .......coiviniiiinnnnnnnnnn, $143,778.26
Collections  .....uviieiinnennnennnnnnn. 66,796.37
Nursing Home Overpayments ........... 81,317.47

TOTAL ... ...l $291,892.10

Authority is vested in Chapter 252B, Code of Iowa, 1977, for the
Attorney General to perform legal services for the Child Support
Recovery Unit, a division of the Department of Social Services.

The Attorney General trains and supervises the county attorneys and
assistant county attorneys charged with prosecuting child support
cases. This work includes: (1) conducting training seminars; (2)
drafting form pleadings; (3) handling all appeals;and (4) prosecuting
special cases. Each Assistant Attorney General carries a caseload. Over
two hundred paternity suits are filed each year. Over two thousand
collection cases are monitored annually.

State child support collections, principally from the absent parents
of welfare recipients, have increased by approximately twenty per
cent per year. Nearly nine million dollars was recovered for the



taxpayers in the last fiscal year. The Attorney General’s current
emphasis is on mandatory wage assignments for payment of child
support obligations. Over fifty such assignments are obtained each
month.

TORT CLAIMS DIVISION

The Tort Claims Division handles tort claims under chapter 25A of
the Iowa Code and general claims under Chapter 25 of the Iowa Code.
Both tort claims and general claims are presented to and ultimately
approved or denied by the State Appeal Board after examination
by Special Assistant Attorney General for claims. Investigation of
claims and negotiations pertaining to claims (with approval of the
Board of Appeals) are conducted by this division.

The Tort Claims Division presented tort claims to the State Appeal
Board totaling $30,338,912.76 in 1977, and $24,847,434.20 in 1978,
for a total of $55,186,346.96 for this biennium.

The Appeal Board approved and payment was made on tort claims
filed in the sum of $126,703.44 in the year 1977, and the sum of
$92,750.38 in the year 1978. A total of $219,453.82 was paid on these
claims before suit was instigated in this biennium.

The Tort Claims Division presented general claims totaling
$725,010.51 in 1977, to the State Appeal Board. In 1978, general
claims presented totaled $809,500.00. The total general claims present-
ed for both years total $1,534,510.60.

General claims approved by the Appeal Board and paid in 1977, were
in the sum of $607,472.29. In 1978, the amount approved by the
board of appeal and paid reached a total of $490,404.95. The total paid
on general claims for the biennium is $1,097,877.24.

Tort lawsuits handled by the division are usually commenced in
Towa District Courts, but more recently such actions have been brought
in Federal District Courts. Although such lawsuits may be handled
for trial by outside counsel (particularly where there is insurance
coverage) or by another division of the Department of Justice, most are
handled by personnel of this division.

There are presently 138 tort lawsuits pending, praying for over
$136 million dollars in damages. Suits believed to be entirely frivolous
were not included in the total and no sum was attributed to cases where
the damages were left unspecified. In 1977, a total of 74 tort cases
were opened and in 1978, cases filed totaled 67.

In 1977, the State paid $3,118,504.22 to satisfy settlements and judg-
ments in tort cases. Tort suits settlements and judgments paid in 1978,
totaled $540,766.61.

This division represents a number of State agencies and handles
certain other non-tort cases seeking damages from the State or its
employees. This division also commences some cases on behalf of the
State. In the biennium approximately $71,000.00 in damages were



recovered by the State.

Presently a total of 176 cases are pending with 38 of these cases
being non-tort cases. Of these cases, 8 cases are now pending in the
lowa Supreme Court and 7 cases are pending in the U.S. District
Court. The remainder are in lowa district courts.

DEPARTMENT OF
TRANSPORTATION DIVISION

Legal services are furnished to the lowa Department of Transpor-
tation by the Attorney General through a staff of 9 attorneys and
one investigator, with offices at the DOT headquarters in Ames.

The DOT division has 174 pending district court actions involving
condemnation appeals as well as miscellaneous litigation, tort claim
actions and damage suits being defended by the staff.

A total of 72 cases were disposed of during the biennium with
$68,070.14 being recovered in damages for the State to property
under its jurisdiction, and a savings of $4,075,000.00.

The staff is also active in providing advisory opinions to the DOT
Commissioners, and the Commission departments and offices, as well
as reviewing proposed legislation, preparing rules and regulations and
aiding in the implementation of new laws, rules and regulations. Three
of the attorneys on our staff represent the state in driver license
revocation hearings. There are approximately 3,000 administrative
hearings on driver license revocation matters and 227 appeals from
administrative decisions brought to district court.

MISCELLANEOUS STATE
DEPARTMENTS DIVISION

During 1977 and 1978, the emergence of expanded credit union
activity culminated in proceedings in the lowa Supreme Court in Jowa
Credit Union League et al vs. lowa Department of Banking to
determine the limitations on the powers of credit unions with respect to
the issuance of share drafts. Subsequently, the legislature enacted
Chapter 1169, Acts of the 67th G.A. establishing a credit union depart-
ment separate from the banking department. The Superintendent of
Banking’s authority to approve or deny bank offices was also litigated
several times in this biennium with the court upholding the Super-
intendent’s decision in Uni-Bank v. Huston. Security Bank v. Huston
has been tried and submitted and is awaiting decision.

A power of the Executive Council to approve amendments of savings
and loan association articles to authorize branch offices was also
challenged during this time in Citizen’s State Bank of Corydon vs.
Executive Council. This case went to the Supreme Court on an inter-
locutory appeal and the main case is still pending in Polk County
District Court.



In the Department of Public Instruction current attention has been
given to charges of violation of a H.E.W. regulation promulgated
under Title IX concerning inequality of insurance benefits to female
employees. The State Department was also made a party to litigation
testing special education provisions of the Sioux City Community
School District in Barkley v. Board of Directors for the Sioux City
Community School District and was named Respondent in several
petitions for judicial reviews of administrative decisions made dur-
ing the biennium which have subsequently been affirmed in the district
court.

The State Radio and Television Facility Board has proceeded during
this period to expand the operation of Iowa Public Broadcasting
Network and to acquire the necessary facilities including satellite
antenna and transmitter and translator tower sites. One court action
was instituted against the Board by a former employee alleging viola-
tion of constitutionally protected civil rights in the denial of promotion,
claiming invidious reverse discrimination. The case, Boofter v. IPBN
is pending in the U.S. District Court for the Southern District of lowa.

Major changes in the operation of the Higher Education Facilities
Commission, now the Iowa College Aid Commission provided new
areas of work for this office. Assistance was given in developing the
appropriate documents for a new student loan guarantee program
and assistance was given in collecting medical tuition loans.

This office continued to receive the filing of a growing number of
charitable trusts and foundations. To date, no concerted effort has
been made to obtain legislation to require specific information on
reports of charitable trusts as is done in many other states. It is expected
that the work relating to the monitoring of charitable trust activity
will increase in the near future.

With respect to escheats, this office recovered $30,392.38 in 1977,
and $3,249.00 in 1978, for the benefit of the school fund.

In addition to the foregoing, more than eighty (80) opinions of the
Attorney General were prepared and issued through this division
during the 1977-78 biennium.

CONCLUSION
Summary of Years in Office

During the past 12 years, while I served as Attorney General, the
staff of the Department of Justice increased approximately threefold
from about 25 lawyers to nearly 80. During that interval, the workload
increased more than five times. Among the thousands of cases we
handled during those years are many of the most important ever decid-
ed by the Iowa Courts. Some of them, such as Moorman Mfg.
Company v. Bair, 254 N.W.2d 737 (Iowa 1977), which was recently
upheld by the United States Supreme Court, and Chicago and N.W.
Railway Company v. Prentis, 161 N.W.2d 84 (lowa 1968) have saved
the state and its counties millions of dollars in taxes it might not have



been able to collect.

The Department of Justice has also saved or recovered millions of
dollars for the State through its Consumer Protection Division and its
Special Prosecutions Section, which latter handles the antitrust
cases. In one price fixing case involving tetracycline, a broad spectrum
antibiotic drug, Iowa’s share of the recovery in a nationwide settlement
was in excess of $1,800,000. Some of the recovery was returned to
the pockets of lowa consumers and part was awarded to the University
Hospital in Iowa City.

Also, during my 5 terms, we were successful in obtaining a rehear-
ing of the Federal Power Commission’s decision to allow the merger
of the lowa Power and Light Company with the Iowa-Illinois Gas
and Electric Company, whereupon the merger proceedings were
abandoned.

Some of our consumer protection work made use of our antiquated
Iowa monoply law for virtually the first time when we obtained
convictions against a large number of lowa farm implement dealers for
the price fixing of parts for farm machinery. State v. Blyth, 226 N.W.2d
250 (Iowa 1975). We drafted and promoted the new lowa Competition
Law, Chapter 553, Code of lowa, which became effective January 1,
1977.

Other consumer related cases involved fraudulent sales techniques
including “bait and switch” sales of merchandise and cattle, and
“referral” and “pyramid” sales techniques. See State ex rel Turner v.
Koscot Interplanetary, Inc., 191 N.W. 2d 624 (lowa 1970). We also
recovered hundreds of thousands of dollars from foreign corporations
for fraudulent sales of land located outside Iowa, primarily in Ari-
zona and Florida, and in 1973, after four years of lobbying, persuaded
the General Assembly to enact the lowa Subdivided Land Sales
Act, Chapter 117A of the Code, to protect Iowa buyers in the pur-
chase of land outside Iowa.

State ex rel Turner v. Younker Brothers, Inc., 210 N.W. 2d 550
(Iowa 1973) was perhaps our most important single victory in the area
of consumer protection. That case defined usury and held that a so-
called “finance charge” in a consumer credit sale, although based on
a “time-price differential” was usurious. But, alas, it also resulted in
enactment of the lowa Consumer Credit Code, Chapter 537, a source
of continuing problems for the people of lowa.

Still another consumer victory brought about by the Department of
Justice, with help of the lowa Automobile Dealers’ Association, was
enactment of an odometer law (Section 321.71) prohibiting the
setting back of an odometer on a motor vehicle so as to show a lower
mileage than the true mileage driven by the vehicle. And still another
consumer law we helped to pass was the Door-to-Door Sales Act,
Chapter 713B of the Code, giving consumers the right to cancel a door-
to-door sales contract within 3 days after the contract of purchase is
entered.



The age of consumerism flooded our department with many thou-
sands of complaints and many difficult and complex issues. We had
several cases involving fraud in the sale of securities and settled one
with General Motors involving the substitution of Chevrolet automo-
bile engines for the regular engines in many Oldsmobiles and in some
Buicks and Pontiacs.

During my years as Attorney General, we had considerable litigation
involving gambling, pornography, massage parlors, narcotics, rock
festivals and other vices. A raid on the annual parish picnic of the
Immaculate Conception Church at North Buena Vista in Clayton
County in September, 1971, resulted in the arrest and conviction
of a Catholic priest, as the keeper of a gambling house, for conducting
such Las Vegas style gambling as craps, roulette, black jack and poker,
as well as bingo, for the church’s fund raising purposes. That raid led
to attempts by fairs and carnivals throughout the state to enjoin me
from enforcing the gambling laws to stop so-called “harmless”
gambling games, involving skill, in their activities. In 1972, the people
of Jowa voted to repeal the constitutional prohibition against lotteries
and in 1973 the legislature legalized bingo and other types of gambling.

After the rock festival in Wadena in the late 1960’s, we were success-
ful in enjoining or limiting other rock festivals so that the patrons
would not stay overnight. As a consequence, most of the problems
from rock festivals have subsided and they are now usually conducted in
large halls so that the noise therefrom does not create a public nuisance,
and drug law enforcement is made easier.

We found injunction to be the most effective remedy for massage
parlors conducted as fronts for houses of prostitution. Nevertheless,
problems of proof are difficult and where prostitution was not proved,
mere “lewdness” was held unconstitutionally vague. Srate ex rel
Clemens v. ToNeCa, Inc., 265 N.W.2d 909 (Iowa 1978). We, therefore,
advise regulation of massage parlors by city and county ordinance.

Another and important case demonstrating the usefulness of injunc-
tion to stop repeated violations of the criminal law was State ex rel
Turner v. United Buckingham Freight Lines, Inc., 211 N.W.2d 288
(Iowa 1973), in which we successfully enjoined a trucking company
from repeatedly driving overlength trucks across Iowa. The company
had willingly risked arrest and paid hundreds of fines, most of which
were the maximum allowed, for the offense. But after the injunction,
the violations ceased.

In several cases we had the unfortunate duty of having to prosecute
or remove public officers for bribery or corruption. For example,
see State v. Prybil, 211 N.W.2d 308 (Iowa 1973) and State ex rel Turner
v. Buechele, 236 N.W.2d 322 (Iowa 1976). Such cases were almost
invariably controversial and politically disruptive.

Many of the cases in which we did not prevail nevertheless estab-
lished important precedents. Thus in In Re Legislative Districting
of General Assembly, 193 N.W.2d 784 (1972), supplemented in 196



N.W.2d 614 (1972) and amended in 199 N.W.2d 614 (1972), an original
proceeding pertaining to a plan for the reapportionment of the
legislature, a 3.8% deviation in population between higher and lower
population districts was held unconstitutional when it was determined
that a de minimis standard was used by the 64th General Assembly
in its reapportionment plan. In the second of these opinions, the lowa
Supreme Court established a reapportionment of the legislature which
provided a deviation in the house district of 1.0009 to 1 or 1/11th of
1%, and in the senate districts of 1.0005 to 1 or 1/20th of 19, between
the most and the least populous districts. This was the first judicially
developed legislative reapportionment in Iowa history.

In State ex rel Turner v. Scott, 269 N.W.2d 828 (Iowa 1978), we
sought, by quo warranto, to remove a state senator from his seat on the
ground that he was not qualified because he had not been an inhabitant
of the state for one year immediately preceding his election as required
by the constitution. But the court held this was a “nonjusticiable
political question, the resolution of which is properly left to senatorial
prerogative.”

In State ex rel Turner v. lowa State Highway Commission, 186 N.W.
2d 141 (Iowa 1971) we challenged the Governor’s exercise of his item
veto power and it was determined that the attorney general is not
a judicial officer and was “not clothed with the common law power to
maintain this suit.” Intervenors were held to have standing as taxpayers
and the court held that the provision questioned could properly be
vetoed. Cf. Welden v. Ray, 229 N.W.2d 706 (Iowa 1975).

Finally, in Redmond v. Carter, 247 N.W.2d 268 (Iowa 1977), another
original action in the Iowa Supreme Court, we joined in an atack on
the constitutionality of permitting district court judges to be appointed
to the new Iowa Court of Appeals despite a constitutional prohibition
(Art. V, §18, Const. Iowa) against judges of the Supreme Court and
District Court holding any other office “while serving on said court and
for two years thereafter, except that District Judges shall be eligible
to the office of Supreme Court Judge.” This provision of the Iowa
Constitution was held to be unconstitutional as an invidiously discrim-
inatory disqualification in violation of the equal protection clause
of the Fourteenth Amendment to the Constitution of the United States.

Of course, the great bulk of our appellate work consisted of the hun-
dreds of criminal appeals we handled in the Iowa Supreme Court, as
well as many others in the Federal courts. While no summary of even
the most important of these is possible here, State v. Williams, 182
N.W.2d 396 (Iowa 1970) is perhaps the most memorable. The Iowa
Supreme Court, in a S to 4 decision, upheld the jury’s verdict convict-
ing defendant of the kidnap-murder of 10 year old Pamela Powers
at the Des Moines YMCA on Christmas Eve, 1968. Defendant surren-
dered in Davenport and, during the two-hour trip with police back to
Des Moines, voluntarily directed them to Pamela’s body in a ditch
along a country road, a fact presented to the jury over objection. The
conviction was set aside by the Federal District Court, the U.S. Court



of Appeals and ultimately by a 5 to 4 decision of the United States
Supreme Court on the ground that defendant had not waived his rights
to counsel under the Sixth and Fourteenth Amendments. The At-
torneys General of 21 states joined the Americans for Effective Law
Enforcement, Inc., and the National District Attorneys Association,
Inc., in an amicus curiae brief supporting the conviction. The decision
prompted seven separate opinions. Chief Justice Burger, in his lengthy
and bitter dissent, termed the result “bizarre” and one which “ought
to be intolerable in any society which purports to call itself an organized
society.” Justice White, with whom Justice Blackmun and Justice
Rehnquist joined in dissenting, termed the result “utterly senseless.”
Justice Blackmun, in a separate dissent, agreed with Judge Webster’s
dissent in the United States Circuit Court of Appeals (509 F.2d at
237) that “The evidence of Williams’ guilt was overwhelming. No
challenge is made to the reliability of the fact-finding process.” Brewer
v. Williams, 430 U.S. 387 (1977).

Throughout my tenure, I vigorously opposed the exclusionary
rule particularly as it was extended in Miranda v. Arizona, 384 U.S.
436 (1966) to prevent the admission in evidence of certain voluntary
confessions made in police custody. In my view, the Constitution of the
United States should be amended to provide that every person is pre-
sumed to know his rights thereunder and nothing should prevent
comment upon the exercise of those rights in any criminal case. L hoped
the Williams case would overturn Miranda but it did not.

I promoted wiretapping legislation as authorized by the Omnibus
Crime Control and Safe Streets Act of 1968. A wiretapping bill with
strict controls was enacted by the General Assembly in 1970 but vetoed
by the Governor. I was also a strong advocate for capital punishment
both as a deterrent to, and a needed catharsis for, premeditated murder.

While 1 generally opposed the new Criminal Code Revision as
unnecessary, we proposed dozens of amendments which were adopted
and which helped improve the new act, including provisions for witness
immunity and joint trials of more than one defendant where all defen-
dants joined were alleged to have participated in the same crime.

Over the years, the Department of Justice conducted training schools
for, or participated in the training of, justices of the peace and county
attorneys. It also acted to educate and disseminate information
to the public about crime and, particularly, consumer fraud. We also
actively participated in the National Association of Attorneys General.

In 1977 and 1978, joined by my brother Attorneys General in the
states of Idaho, Indiana, Louisiana and Nebraska, we attempted, by
two original actions in the United States Supreme Court against the
President and the Secretary of State, to prevent the giving away of
the Panama Canal by treaty and without an act of Congress, in vio-
lation of Article IV, §3, Clause 2 of the Constitution of the United
States which provides that “the Congress shall have Power to dispose
of and make all needful Rules and Regulations respecting the Terri-
tory or other Property belonging to the United States...” We were
unsuccessful.



Over the 12 years, 1967 to 1978, we issued 2,965 written legal opin-
ions in response to requests from state officers and county attorneys.
Many of the questions answered were of a controversial nature. Among
the most important were those involving fundamental constitutional
questions such as one to Code Editor Wayne Faupel (1967 OAG 379)
as to when a bill is “passed,” “approved,” “becomes a law” and “takes
effect.” Another of importance was to Senator Plymat (1975 OAG 6)
holding that a state senator cannot constitutionally serve as a public
officer on certain boards and commissions and cannot hold any other
“civil office of profit” or “lucrative office.” Others of little real or
lasting legal significance caused political consternation at the time
merely by applying the words of a statute to a hypothetical factual
situation. For example, an opinion that said that a legislator might
violate the new bribery law by accepting a thing of value, even a cup
of coffee, from a constituent who was attempting to influence him,
dampened the social activities of many legislators and other public of-
ficers. It seems to be hard for some people to believe a law means what
it says and an attorney general often finds himself in trouble for merely
repeating words of a statute or constitutional provision that they hope
he will rationalize or overlook. Thus, if it isn’t plenty hot in the kitchen,
an attorney general is not doing much cooking.

In sum, my experience has been interesting and rewarding. 1 was
especially pleased about being able to persuade 45 fellow state attorneys
géneral to join in supporting lowa in amicus curiae briefs in the land
claim of the Omaha Indian Tribe now pending before the United States
Supreme Court and mentioned earlier herein. But above all, l am deeply
grateful that the people of lowa elected me to this great constitutional
office on five separate occasions. It has been an honor and a pleasure to
serve and I shall miss it.

Sincerely,

RICHARD C. TURNER



AGRICULTURE

HF 561 Changes the name of the state sealer to the state metrologist and
provides that the state primary standard of weights and measures will conform
to the standards of the National Bureau of Standards. (Effective January 1,
1979.)

HF 2021 Defines the terms “nonresident alien” and “beneficial ownership”
for purposes of Chapter 172C on corporate farming, Chapter 558 on recorda-
tion of conveyances of real property and Chapter 567 on restrictions on
alien ownership of land.

HF 2022 Increases the charges allowed for keeping estrays and trespassing
animals from $.50 to $2.00 for each head taken on a distraint; from $1.00 to
$2.00 for destraining a stallion, jack, boar, bull, or buck; for keeping animals
$2.00 per day; and for taking up as an estray $2.00 per head.

SF 321 Relates to authority of the Commerce Commission over stored grain.

SF 365 Adopts the 1976 edition of the Federal Food and Drug Administra-
tion Food Service Sanitation Ordinance as the Jowa Food Service Sanitation
Code.

SF 389 Redefines grain dealer to exclude persons selling agricultural seeds,
persons buying and selling grain as farm managers, executors or administrators
of an estate, and bargaining agents.

SF 2020 Provides that not more than $300,000 of funds available from the
soybean promotion fund may be used to relocate the American Soybean
Association within Iowa. (Effective August 15, 1978.)

SF 2176 Requires the Department of Agriculture to approve all methods
of probing for foreign material content in any type of grain.

SF 2180 Establishes standards for prodution and processing of cottage cheese
dry curd, cottage cheese and low fat cottage cheese. (Effective January 1, 1979.)

CITIES
HF 557 Creates an Iowa Rural Community Development Committee in the
Community Betterment Division of the lowa Development Commission.
HF 2010 Allows cities to establish fees for inspection of multiple dwellings.

HF 2040 Relates to granting employees of political subdivisions leaves of
absence for olympic competition.

HF 2074 Relates to the revision of the Iowa open meetings law.

HF 2128 Provides that a second public hearing is required for a proposed
budget of a local political subdivision for the fiscal year beginning July 1, 1978.

HF 2219 Authorizes a city treasurer to invest police and fire retirement
system funds in securities, bonds, certificates and other evidences of indebted-
ness guaranteed by the United States of America.

SF 356 Changes the number of local representatives appointed when a
petition for boundary adjustment of a city involves territory in more than one
county.



SF 2151 Authorizes the creation of more than one trust and agency fund in a
city and the use of the trust and agency fund to finance and account for pension
and related employee benefits as provided by rules of the City Finance
Committee.

SF 2221 Clarifies the definition of territory, defines qualified elector, requires
the city development board to be notified of annexation moratorium agree-
ments and hearings.

COMMERCE, CORPORATIONS, AND UTILITIES

HF 232 Prohibits the charging by a public utility for telephone directory
assistance.

HF 2023 Authorizes a local governmental unit to issue public bonds which
exceed the existing maximum amount of $10,000 each if the purchaser and
the local government unit so agree and if the purchaser is an agency of the
federal government.

HF 2069 By Svoboda, Connors, Chiodo, Smalley, Thompson, Junker,
Jochum, and Poncy. Simplifies and clarifies statutory requirements concerning
the inspection of boilers and similar vessels by the Bureau of Labor. Most
of the current inspection intervals remain unchanged except boilers of 100,000
pounds per hour or more capacity must be inspected externally at least once
every two years while under pressure, internal inspection of sectional cast iron
steam and cast iron hot water heating boilers must be conducted as deemed
necessary while external inspection of the same must be conducted annually,
and internal inspections of steel hot water boilers must be conducted every
six years, with annual external inspections. It also provides that special
inspectors representing insurance companies must hold a commission from
the Commissioner of Labor to conduct inspections and pay a ten dollar annual
fee.

SF 321 Provides for standards for the grading of grain, imposes a financial
responsibility requirement for persons seeking to be licensed as bonded ware-
housemen.

SF 389 Relates to regulation of grain dealers and bargaining agents by the lowa
State Commerce Commission.

COUNTIES

HJR 9 Proposes a constitutional amendment to provide home rule powers
to counties and joint county-municipal corporation governments, not inconsis-
tent with the laws of the General Assembly.

HF 2164 Relates to the status and salaries of full-time and part-time county
attorneys, assistant county attorneys, and full-time county prosecutors.

SF 397 Increases the recording fee for documents or instruments from $2.50
for the first page and $2 for each subsequent page to a uniform $3. The mini-
mum fee for any real estate mortgage or deed recording is also increased to $3.

SF 2107 Provides contract and bidding procedures for the construction or
repair of county buildings.

SF 2115 Authorizes the board of supervisors to temporarily transfer unobli-
gated funds from the general fund of the county to the county conservation
fund.



COURTS AND THE JUDICIAL PROCESS

HF 248 Provides a complete revision of the substantive and procedural pro-
visions of the law dealing with juveniles.

HF 299 Provides that information on file with the court for the purpose of
securing an arrest warrant or a search warrant must be treated as confidential.

HF 433 Provides the time of termination of a tenancy granted by a life tenant
who dies during the tenancy.

HF 2116 Relates to the legal name one may take upon marriage.

HF 2175 Changes the method of appointment of the Adjutant General by
deleting the recommendations cf a majority of the members of the National
Guard Advisory Council and requiring approval of the Governor’s appointee
by two-thirds of the members of the Senate.

HF 2223 Provides that termination of parental rights in cases of step-parent
adoptions may be accomplished during the adoption by the filing of a consent
on the part of the parent whose rights are being terminated.

HF 2382 Provides that it is a class D felony to flee the state to avoid prose-
cution for a felony, aggravated misdemeanor or serious misdemeanor.

SF 44 Provides that records and evidence in dissolution cases, other than court
orders, decrees and judgments, may be sealed by the court upon motion by a
party.

SF 99 Requires the Chief Justice of the lowa Supreme Court to communicate
by message to the lowa General Assembly during each regular session, the
condition of the Judicial Department and to recommend such matters as the
Chief Justice deems expedient.

SF 106 Allows the filing of multiple counts in a single information, indictment,
or complaint charging false use of a financial instrument.

SF 149 Permits courts to issue binding wage assignment orders for amount
of court-ordered child support, as an alternative to punishment for contempt,
when a parent defaults on support payment.

SF 2100 Establishes a depository library center within the Iowa Library
Department for the collection and distribution of state publications to
libraries in the state.

SF 2181 Provides for the destruction of certain court records of civil and
criminal actions heard in the municipal court, of dissolution of marriage, of
small claims, and of uniform traffic citations after a set length of time.

SF 2208 Abolishes the requirement that the lowa Crime Commission be com-
posed of representatives of certain named interests and requires only that
they be concerned with and knowledgeable about problems of criminal justice.

DRUGS, CONTROLLED SUBSTANCES, AND ALCOHOL

HF 112 Raises the legal drinking age from 18 to 19 years of age, allows 18 year
olds to sell and serve beer and alcoholic beverages for consumption on the
premises, and allows persons 18 years of age on or before June 30, 1978, to
continue to purchase and consume beer and alcoholic beverages.



SF 2440 See Health. Appropriates funds to the lowa Department of Sub-
stance Abuse and imposes a tax on beer and liquor.

SF 333 See courts and the Judicial Process. Relates to the hospitalization of
the mentally ill and the commitment of drug and alcohol abusers.

HF 2198 See Criminal Offenses and Law Enforcement. Relates to the presence
of minors in a billard hall where beer is sold.

EDUCATION

HF 463 By Committee on Education. Makes numerous changes to the financ-
ing and administration of the area eduation agencies.

HF 2137 Sets the property tax levy for operating the area schools at20 and 1/4
cents per thousand dollars of assessed valuation in the merged area.

HF 2277 Grants the board of an area school the authority to sell student-
constructed buildings and the property on which the building is located by any
procedure adopted by the board. Such buildings were formerly sold by bidding
procedure.

HF 2359 By Committee on Education. Relates to school district reorganiza-
tion procedures.

HF 2361 By Committee on Education. Makes changes in the operation and
financing of school districts. It defines and provides for a community educa-
tion program and allows school districts to use their recreation levy for com-
munity education programs.

HF 2368 Repeals the authority of the special education division of the Depart-
ment of Public Instruction to establish standards, give examinations, and
issue certificates to special education teachers.

SF 2228 By Committee on Education. Changes the name of the Higher
Education Facilities Commission to the College Aid Commission.

ENERGY

HF 187 Requires a minimum deposit of five cents on beverage containers
sold in Iowa which contain alcoholic liquors, beer, soda water or carbonated
soft drinks.

SF 182 Prohibits the sale in this state of new gas ranges, clothes dryers, air
conditioners, and residential and commercial furnaces up to a specified capaci-
ty, that are equipped with a pilot light,

SF 2209 Imposes a moratorium on valuation of solar energy systems and
methane gas production systems until January 1, 1985, for property tax pur-
poses.

FINANCIAL INSTITUTIONS AND INSURANCE

HF 545 Creates a Risk Management Division within the Department of
General Services to be headed up by a risk manager.

HF 2273 Establishes that it is an unfair or deceptive act to sell insurance
policies providing primary or supplemental benefits for health care rendered
in a skilled nursing facility or to sell policies covering skilled nursing care in



an intermediate care facility unless included in a policy covering costs
of all care in that facility, except that existing policies may be renewed.

SF 137 Establishes a Credit Union Department and a Credit Union Review
Board appointed by the Governor with the approval of the senate.

HF 2467 Relates to the Iowa usury rate, red-lining, prepayment penalties
on certain mortgage loans, finance charges on mobile home purchase loans,
and the use of share drafts by credit unions.

HEALTH

HF 33 Requires autopsies of children under the age of two years when circum-
stances of the death are unknown or indicate the possibility of sudden infant
death syndrome.

HF 82 Gives the State Department of Health the authority to regulate the
installation and use of radiation emitting equipment and materials, with the
exception of some pharmaceuticals.

HF 547 Provides a procedure by which an adopted foreign born person who is
a resident of Iowa can obtain a new birth certificate.

SF 2022 Prohibits the smoking of tobacco in certain places frequented by the
public. It provides for a civil penalty of $5 for the first offense and between
$10 and $100 for each subsequent offense.

SF 2076 Prescribes required training and establishes procedure for certifica-
tion by the Board of Medical Examiners of emergency medical technicians
and paramedics.

HOUSING

HF 602 Amends the lowa Housing Finance Authority Act to extend eligibility
for loans to adults who are less than sixty-two years of age and otherwise
qualified by income, disability or handicap and to redefine housing to include
modular or mobile homes which are permanently located and assessed as real
estate.

HF 2135 Establishes a mobile home parks residential landlord and tenant
Act.

HF 2244 Adopts the uniform landlord and tenant Act with some modifications.

HF 2295 Increases the income level from $5,000 to $10,000 for a person who
is a veteran of the armed forces of the United States and is disabled and by virtue
of the disability is entitled to federal assistance for remodeling a home to make
it functional for the disabled person.

HUMAN RESOURCES — CORRECTIONAL INSTITUTIONS

HF 2018 By committee on State Government. Provides that the law on
accumulation of “good time” and “honor time” reducing the sentences of
inmates at the Men’s Reformatory and Penitentiary also applies to the inmates
of the Women’s Reformatory.

HF 2180 By Committee on Budget. Appropriates from the general fund of
the state to the Department of Social Services an emergency appropriation
of $470,000 to supplement funds previously appropriated for the inmate



employment program and to establish half-way houses at Ames and Marshall-
town. It allows the Department to establish three new positions by converting
existing positions that are vacant. (Emergency: Effective March 31, 1978.)

SF 2042 By Committee on Judiciary. Removes a sheriff’s specific authoriza-
tion to chain a disorderly prisoner in a jail, and it removes a sheriff’s authoriza-
tion to feed a prisoner only bread and water.

SF 2103 By Kelly. Authorizes the work release committee to place an inmate
on work release for longer than six months in any twelve-month period upon
unanimous approval by the committee. (Effective January 1, 1979.)

SF 2133 By Committee on Judiciary. Limits claims of inmates injured while
working to workers’ compensation. It also makes an inmate an “employee”
for the purpose of the occupational safety and health chapter of the Code when
the inmate works in connection with the maintenance of the institution, in an
industry maintained in the institution, or while otherwise on detail to perform
services for pay.

SF 2163 See Human Resources — General. Relates to appropriations to
correctional institutions.

SF 2202 By Committee on Commerce. Specifies that good and honor time
earned and not forfeited in a penal institution will apply to reduce a
mandatory minimum sentence being served pursuant to the criminal code
revision. It also authorizes a judge to impose consecutive sentences on a
person sentenced for two or more separate offenses. (Effective January 1, 1978.)

HUMAN RESOQOURCES — GENERAL

HF 2404 Expands the definition of child abuse by setting forth specific
acts or omissions on the part of any person responsible for the care of a child,
including sexual abuse.

SF 2158 Vests authority to administer federally-funded food stamp program
in the Department of Social Services (program was formerly administered
largely at county level), and defines as fraudulent practices under Iowa law
certain types of misuse of food stamps which are also prohibited by federal
law.

SF 2190 By Committee on Human Resources. Provides that the Department
of Social Services shall have the right of subrogation to recover payments made
by the Department on behalf of a recipient of assistance under the federal
Title XIX medical assistance program from any person, including an insur-
ance company, public or private agency, or tort feasor, who is liable to the
recipient for the same medical care or expenses.

LABOR AND EMPLOYMENT

HF 606 Requires the Labor Commissioner to set standards for protective
clothing and equipment worn or used by fire fighters in the state.

HF 2040 Requires the state and any political subdivision of the state to grant
employees leave from employment to participate in olympic competition for
a maximum of 90 days per year and it provides an appropriation to reimburse
political subdivisions for the cost incurred by a political subdivision in grant-
ing such leaves.



SF 164 Allows state officers and employees to contribute to any charitable
organization through the payroll deduction system if contributions to the
organization are deductible on the contributor’s lowa individual income tax
return and if a specified number of state officers and employees request to
contribute to the organization.

SF 2124 Provides that for negotiations on public employment collective
bargaining agreements effective for the 1978-1979 fiscal year and for those
public employers and certified employee organizations who have requested
impasse procedures by April 15, 1978, the Public Employment Relations
Board shall, upon the request of either party, arrange for arbitration which
shall be final and binding on both parties.

SF 2270 Makes changes in the unemployment compensation program law in
order to insure continued federal funding.

LAW ENFORCEMENT

HF 616 Amends the criminal code revision to define “incendiary device”
as a device, contrivance or material causing or designed to cause destruction
of property by fire.

SF 380 Clarifies the unified law enforcement district establishment and
administration enacted in 1976.

SF 2198 Repeals the prohibition against allowing minors in a billiard hall
where beer is sold.

SF 2205 Makes it a class C felony for a person to photograph a child involved
in certain prohibited sexual acts.

SF 2213 Amends the weapons chapter of the criminal code revision. It removes
some items from the definition of offensive weapons.

NATURAL RESOURCES

HF 127 Includes abandoned or inactive surface mines in the limitations on the
liability of a landowner who allows public use of private land for recreational
purpose without charge.

HF 356 Increases the following hunting and fishing licenses: resident fishing
license, from $4 to $6; nonresident fishing license, from $10 to $12; resident
hunting license, from $5 to $6; nonresident hunting license, from $25 to $35;
deer license, from $10 to $15; wild turkey license, from $10 to $15; combined
resident hunting and fishing license, from $8 to $11.

HF 544 Changes snowmobile registration to a two-year registration period.

HF 2212 Makes several changes regarding water withdrawal and flood plain
permits granted by the Iowa Natural Resources Council.

HF 2284 Requires that all traps, except those placed entirely under
water, be checked every twenty-four hours.

HF 2331 Provides a procedure for agents of the Department of Soil Conserva-
tion to obtain administrative search warrants to enter upon private property
to classify land by soil sampling or determine if soil erosion is occurring on the
property in violation of the soil conservancy district’s regulations.

HF 2335 Provides for the selection of alternate members for the Temporary



State Land Preservation Policy Commission who would serve upon the death,
resignation or disqualification of a regular member.

HF 2354 Allows the Department of Soil Conservation to revoke, suspend
or refuse to renew a mining permit for willful violation of the provisions of
the initial regulatory program under the federal Surface Mining Control and
Reclamation Act of 1977.

STATE GOVERNMENT

HF 32 Increases the membership of the Capitol Planning Commission from
nine to eleven members. The State Architect is removed from the Commission
and three persons representing the general public are added.

HF 207 Creates a citizens privacy task force appointed by the Governor
to study state confidentiality statutes, state administration of state and fed-
eral privacy and confidentiality statutes and rules and to project future needs
for a state response to federal rules and statutes in this area.

SF 264 Creates an lowa Department of Veteran’s Affairs and a Commission
on Veteran’s Affairs. It repeals the bonus board and transfers the board’s duties
and property to the Department and the Commission.

HF 2074 Rewrites the Iowa Open Meetings Law. Governmental bodies which
are created by statute or executive order, are a governing body of a political
subdivision or tax-supported district, are directly created by one of the preced-
ing governmental bodies, or are state university athletic councils are subject
to the requirements of the Act.

HF 2176 Provides that the Claims Appeal Board of the lowa Department of
Job Service shall be a permanent board and fixes the salary range of board
members from $18,900 to $26,600.

HF 2390 Makes numerous changes in the Iowa civil rights law.

SF 72 Provides that fine art be integrated in newly-constructed state
buildings with not less than one-half of one percent of the total estimated
costs of the building to be included in the plans for the building’s fine art ele-
ments and requires the contracting officer or principal user to coordinate the
fine art with the Iowa State Arts Council.

SF 244 Transfers the Code Editor from the judicial to the legislative branch.
The Code Editor would serve at the pleasure of the Legislative Council.

SF 2170 Advances latest date for political parties to hold precinct caucuses in
general election years from second Monday in May to second Monday in
February.

SF 2230 Directs the Executive Council to sell the Valley Bank Building by a
sealed bid procedure. Funds from the sale are to be deposited in the general
fund.

SF 2247 Provides that a person who retires from state employment after
July 1, 1977, will be credited with the number of days of his or her accrued sick
leave and provides an appropriation of $35,000 to the State Comptroller
for an actuarial study of alternative methods to compensate employees for
accrual of sick leave.



TAXATION

HF 68 Increases the time period during which the Director of Revenue may
extend the payment of inheritance taxes for hardship cases from three years to
ten years. (Retroactive to January 1, 1978.)

HF 411 Provides that the inheritance tax due on life estates in real and personal
property shall be paid not later than fifteen months after the death of the
decedent.

HF 415 Prohibits the deduction of certain debts for inheritance tax purposes
in cases where the debts are attributable or secured by property which is
not subject to inheritance tax. Also allows deduction of property taxes com-
puted on fiscal year basis rather than calendar year basis.

HF 491 Raises the motor fuel tax from 7 cents per gallon to 8-1/2 cents per
gallon on July 1, 1978, and to 10 cents per gallon on July 1, 1979. The special
fuel tax is raised from 8 cents per gallon to 10 cents per gallon on July 1, 1978
and 11-1/2 cents per gallon on July 1, 1979.

HF 2190 Provides that for valuations established as of January 1, 1979, for
agricultural property and residential property, if the growth in assessed
value is less than six percent for either class of property, then the assessed
valuations of both classes of property shall be increased by the same percentage.
If the growth in the assessed value of agricultural and residential property is six
percent or more, then the assessed valuations of both classes of property shall
be increased by six percent.

HF 2356 Provides authority for the Director of Revenue to obtain records
necessary to determine the fair and reasonable market value of industrial
property and requires owners of industrial property to file reports listing
machinery with the assessors.

HF 2438 Increases the reimbursement percentages for the extraordinary
property tax relief for elderly and disabled persons.

SF 336 Authorizes cities and counties to impose, after approval at a referen-
dum, a hotel and motel tax of up to seven percent on the gross receipts from
the renting of rooms.

SF 2043 Allows the partial payment of special assessments without interest
if made within thirty days after the certification of the special assessment and
allows payment to be made to the city clerk if the property is within an incor-
porated area.

SF 2056 Provides for a business-nonbusiness distinction in allocating and
apportioning corporate net income.

SF 2137 Imposes a tax on generation skipping transfers in an amount equal
to the maximum federal estate tax credit allowed for state estate, inheritance,
legacy or succession tax paid in respect of property included in any genera-
tion skipping transfer.

SF 2173 Provides that persons purchasing tangible personal property or
services which are exempt from the sales tax shall do so subject to an exemp-
tion certificate issued by the Department of Revenue.

SF 2184 Imposes a tax upon freight line and equipment car companies
based on the loaded miles traveled within the state, eliminates the previous



property tax, makes an appropriation to the railroad assistance fund of
$1,700,000 and requires the Department of Transportation to conduct a
study of the feasibility and methods of establishing a state authority for the
bonding, purchase and lease of railroad cars.

SF 2194 Authorizes the spouse of a claimant to sign for the claimant for the
homestead property tax credit and military exemption and allows filing for
homestead property tax credit by mail.

SF 2209 Relates to property tax incentives for solar energy and methane
gas production systems.

TRANSPORTATION — GENERAL

HF 2283 Defines railroad spur track and provides procedures before the
Transportation Regulation Board for regulation of the construction, opera-
tion or termination of such tracks.

HF 2296 Provides that the cost of energy for operation of freeway lighting
systems within the corporate boundaries of cities, shall be paid from the
primary road fund.

SF 2068 Provides a procedure for the transfer of title and interest to road
rights-of-way owned by a jurisdiction that is not responsible for the road to
the jurisdiction that is responsible for the road.

TRANSPORTATION — VEHICLES

HF 2216 Specifies new duties for the Railroad Division of the Department
of Transportation to evaluate railroad trackage. It replaces the penalty pro-
visions of the railroad laws with a uniform schedule of violations.

SF 2187 Establishes a new chapter providing for the registration of author-
ized vehicle recyclers upon payment of a fee of $35.00.

SF 2215 Provides for the posting of a bond to pay for the costs of modifying
a motor vehicle franchise.

WOMEN AND MINORITIES

HJR 12 Proposes an amendment to the Constitution of lowa providing that
equality of rights of men and women under the law shall not be denied or
restricted on the basis of gender by the state or by any of its political sub-
divisions. (NOTE: This Joint Resolution must be passed by the next General
Assembly in 1979 or 1980 and then must be approved by the people of lowa in
1980 before the amendment becomes part of the Constitution of lowa.)
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January 4, 1977

COUNTIES AND COUNTY OFFICERS: Mental Health; Liens and claims;
auditor’s duties; board of supervisors’ powers. §§125.26, 125.28, 222.78;
Ch. 224; §§225.22-.23, 230.15, 230.17, 230.20(5) and (6), 230.21, 230.25,
271.15-.16, 332.3(2), 444.12, 1975 Code of Iowa; Ch. 1131, Acts of the 65th
G.A.; Ch. 1103, §14, Ch. 1104 (H.F. 292), §§1, 3, 5, 10, 11, 12, 13, 15, 16,
and Ch. 1132, §9, Acts of the 66th G.A. Mental health liens, which result
only from certain mental health, drug addict or alcoholic treatment at cer-
tain institutions, are abolished as of January 1, 1977, unless the county board
of supervisors determines that the lien is collectable and the county attorney
initiates a foreclosure proceeding prior to that date. Although said statutory
liens are abolished, the underlying obligation is still collectable after January
1, 1977. County auditors must maintain an account of the cost of mental
health care for each individual and must maintain a separate record, or
index, of county board of supervisors’ determinations of the ability to pay
of persons potentially liable for such treatment. Said board determinations
are to be made each time the county is billed for treatment, under any stand-
ards and procedures which are necessary, and which directly tend, to accom-
plish its duty to determine ability to pay, and which are not otherwise
inconsistent with law. (Murphy to Readinger, lowa State Representative,
14-77) #77-1-1

Honorable David M. Readinger, lowa State Representative: Your request
for an opinion of the Attorney General on various questions that arise from
the operation of H.F. 292 as passed by the 1976 Session of the General Assembly
(Ch. 1104, Acts of the 66th G.A.), has been received by this office. Generally,
H.F. 292 abolished “mental health liens” and provided for new procedures for
determining liability for payment of charges for care and treatment under
programs dealing with alcoholism, mental retardation and mental health. Your
request indicates that local officials are having difficulty in reconciling the
various provisions of H.F. 292, and with integrating the new law into existing
administrative procedures.

This opinion will set out the eleven specific questions you have asked, and
respond to each in turn.

1. What liens are included in the scope of H.F. 2927

Section 11 of H.F. 292 repeals Section 230.25, 1975 Code of lowa, which
created a statutory lien; a new Section 230.25 was inserted which does not
provide for any lien. Section 15 of H.F. 292 provides:

“All liens created under section two hundred thirty point twenty-five (230.25),
as that section appeared in the Code of 1975 and prior editions of the Code,
are abolished effective January 1, 1977, except as otherwise provided by this
Act. The board of supervisors of each county shall, as soon as practicable after
July 1, 1976, review all liens resulting from the operation of said section two
hundred thirty point twenty-five (230.25), Code 1975, and make a determina-
tion as to the ability of the person against whom the lien exists to pay the charges
represented by the lien, and if they find that the person is able to pay those
charges they shall direct the county attorney of that county to take immediate
action to enforce the lien. If action is commenced under this section on any
lien prior to the effective date of the abolition thereof, that lien shall not be
abolished but shall continue until the action is completed.”

Clearly only liens created under the former Section 230.25 are affected by
H.F. 292. Section 230.25, 1975 Code of Iowa provided:

“Any assistance furnished under this chapter shall be and constitute a lien



on any real estate owned by the person admitted or committed to such insti-
tution or owned by either the husband or the wife of such person. Such lien
shall be effective against the real estate owned by the husband or wife of such
person only in the event that the name of the husband or the wife of such person
1s indexed by the auditor. No lien imposed by this statute against any real estate
of a husband or wife of such person prior to July 4, 1959, shall be effective
against the property of such husband or wife unless prior to July 4, 1960, the
name of such husband or wife of such person shall be indexed.”

To say that it is clear that only liens created under the former Section 230.25
are affected, does little in fact to answer your question, I realize. This office
has received information indicating that charges for all sorts of institutional
treatment have purportedly been indexed as liens on real estate, possibly against
persons not subject to the statutory lien of former Section 230.25. In light of
this, I will attempt to delineate the charges that did give rise to a “230.25” lien,
and those which did not.

Although all of the facts have not been presented, it appears that some county
officials may have gone so far as to index all expenditures from the county
mental health and institution’s fund, Section 444.12, 1975 Code of Iowa, as
statutory liens under former Section 230.25. Section 444.12 expenditures
include charges to the county from state mental health institutions, for mental
retardation treatment (Chapter 222, 1975 Code of Iowa), from psychopathic
hospital at Iowa City (now “psychiatric hospital” as changed by Ch. 1136
[H.F. 1436], Acts of the 66th G.A., 2d Session), for tuberculosis treatment, for
alcoholic treatment, from Iowa juvenile home, and from other institutions, or
facilities, or for other treatment, specified in Section 444.12, 1975 Code of lowa.

Section 444.12, 1975 Code of Iowa, does not create any liability to the persons
so cared for or treated, or to other persons liable for their support. There must
be independent statutory authority for such liability, for example Section
230.15, 222.78, 225.22-.23, 271.15-.16, and 125.26, 1975 Code of lowa.

Given such independent statutory rights of recovery against certain persons,
it becomes necessary to emphasize that such rights of recovery are not liens on
property. A lien, if one exists, is an incident of a right of recovery and simply a
form of security for payment of the debt. 51 Am. Jur.2d, Liens, §§1 and 2, pp.
142-44. A lien is created only by contract, statute or fixed rule of law. In re
Frentress’ Estate,249 lowa 783, 89 N.W.2d 367 (1958). The type of lien under
discussion, that created by former Section 230.25, is a statutory lien.

As stated in 51 Am.Jur.2d, Liens, §38, pp. 176-77:

“A lien created by statute is limited in operation and extent by the terms of
the statute, and can arise and be enforced only in the event and under the facts
provided for in the statute.”

By the terms of the former 230.25, a statutory lien existed only against the
real estate of the person receiving assistance under Chapter 230, 1975 Code of
Iowa, and of the person’s spouse if the spouse’s name was indexed by the
auditor. No lien was created against the property of other persons liable for the
support of the person receiving treatment under Chapter 230. By opinion of the
Attorney General dated August 25, 1967, the “230.25” lien also existed for
care and treatment of drug addicts under Chapter 224, 1975 Code of lowa.
Until July I, 1974, alcoholics were included within Chapter 224. Chapter 1131,
Acts of the 65th G.A. removed alcoholics from the drug addicts provisions of
the Code and established separate statutory provisions for alcoholics in Chapter



125, 1975 Code of lowa. Section 125.26, 1975 Code of Iowa, explicitly states
that no lien on real estate is created by the former Section 230.25.

I find no other statutory provision referring to Section 230.25 which would
create a lien. It is common knowledge that charges to counties for mental retar-
dation services, for example, were often indexed as statutory liens. Without
expanding further, I note that such practice was clearly improper and no lien
resulted.

In summary, the former Section 230.25 created statutory liens on real estate
of persons receiving mental health services under Chapter 230 of the Code, and
drug addict services under Chapter 224 of the Code, which until July 1, 1974,
included alcoholic services; liens also were created against the real estate of
spouses of such persons if properly indexed. H.F. 292 affects only the above-
mentioned statutory liens. Other liens such as judgment liens, or possibly
contractual liens, are unaffected.

2. If the board of supervisors has not acted before January 1, 1977, to deter-
mine ability to pay and initiated action to collect are all existing liens abolished?

As provided by Section 15 of H.F. 292, quoted above, the liens created under
Section 230.25 are abolished effective January 1, 1977, unless the board of
supervisors does three things and the county attorney thereafter commences
action to enforce such liens, prior to January 1, 1977. The board must (1) review
all “230.25” liens after July 1, 1976; (2) make a determination as to the ability
of the person against whom the lien exists to pay the charges represented by the
lien; and (3) if it is found that such person is able to pay, direct the county
attorney to take immediate action to enforce the lien. If the county attorney
timely “takes action” (discussed below) the lien will continue in effect until
the action is completed. Otherwise the lien is abolished.

3. What constitutes initiation of action to collect or enforce a lien?

The language used in Section 15 of H.F. 292 has created particularly trouble-
some problems to the counties. The county attorney is “to take immediate
action to enforce the lien” and “[i]f action is commenced” on a lien prior to
January 1, 1977, the lien continues until the action is completed. Although the
italicized words are words of relatively common usage, they are also words with
particular legal significance.

It is clear that it was the intent of the legislature to clear up the liens existing
under former Section 230.25 either by forgiving those that are presently not
worth pursuing or by immediately enforcing those that are presently worth
pursuing, i.e. where the person against whom the lien exists is “able to pay” as
determined by the board of supervisors.

The language used and the purpose of the legislation indicate that court
action is to be initiated to enforce the lien, if the county wants the statutory lien
to remain in effect. In a previous opinion of the Attorney General, 1962 OAG
151, it was stated that a foreclosure proceeding was the proper method of en-
forcing the lien created by Section 230.25, as it read prior to the enactment of
H.F. 292. The former Section 230.25 did not provide a specific remedy for
enforcing the lien, thus an equitable action to foreclose on the lien would be the
appropriate method of enforcement. 51 Am.Jur.2d Liens §65, p. 194. Such an
action would be “commenced” by filing a petition in the district court. R.C.P.
48.



We are aware that in some cases the counties and the persons against whom
the statutory lien exists would rather forego immediate collection and let the
lien continue on the books. Nothing herein would require counties to take
immediate action to collect on the underlying obligation; that is only necessary
if resort to enforcing the “security” of the statutory lien is felt to be necessary
by the county. The lien may fall, but the county may still take other measures
to collect or preserve the underlying debt, as discussed below.

4, 1f a lien is abolished may the county still maintain an account and then
file an action through the small claims or district court to recover costs for
treatment?

As indicated in response to your first question, above, a lien is an incident
to and dependent on the debt it secures; however it does not follow that an
underlying debt or right of recovery is extinguished or affected when a lien is
lost. 51 Am.Jur.2d, Liens §2, Note 18, p. 144; §41, Note 2, p. 180. Only the
liens created by former Section 230.25 are abolished, and the right of the county
to recover against persons liable under Section 230.15, 1975 Code of Iowa, is
unaffected by Section 15 of H.F. 292.

Section 230.15, 1975 Code of Iowa, which establishes personal liability for
mental health services, was not itself amended by H.F. 292. However, H.F. 292
provides a new procedure for determining personal liability to the county.
Basically, the counties are billed at least each quarter, and possibly monthly,
for individuals receiving treatment at the state mental health institutions;
certified statements list the unpaid account for each person for which the county
is initially liable. Section 230.20(5), (6), Code of lowa, as amended by Ch. 1132
(S.F. 1314), §9, Acts of the 66th G.A., 2d Session. Upon receipt of such state-
ments, county officials immediately pay the state, and the county auditor
furnishes the board of supervisors with a list of the names of persons certified.
Section 230.21, Code of lowa, as amended by Section 10 of H.F. 292.

Section 11 of H.F. 292 strikes Section 230.25 (former lien provision) and
replaces it with additional procedures for determining individual liability.
When the board of supervisors receives the list of names from the auditor, it
is to investigate to determine the ability of each person listed, and others liable
for him or her pursuant to Section 230.15, 1975 Code of lowa, to pay the
charges. If no one who may be liable is found to be able to pay the charges, their
names are not to be indexed in the account book maintained by the county
auditor—the current charges would be absorbed by the county and no one
would be personally liable for them. Of course in determining ability to pay,
the provisions of Section 230.17, 1975 Code of Iowa, which allow the board to
compromise claims, are still in force. In addition, a current determination of
inability to pay does not necessarily affect future charges and liability therefor.
Each new billing on persons previously determined unable to pay may be
reviewed as outlined above, and it may be found that persons are able to pay and
are thus liable for the new charges.

Thus the new statutory scheme clearly contemplates that maintaining
accounts will continue, under the limitations stated above. If I interpret your
question correctly, the crucial issue is whether Section 230.25, as amended by
Section 11 of H.F. 292, applies to accounts accrued prior to the effective date
of that portion of H.F. 292, July 1, 1976. That is, does the board have to deter-
mine ability to pay with regard to accounts on the books prior to July 1, 1976,
and if it is determined that persons liable are unable to pay, are the accounts



wiped out?

It is fundamental that legislation, including the amendment of existing
statutes, is presumed to be prospective rather than retrospective, unless a
contrary intent is clearly manifested by the legislature. Section 4.5, 4.13(1)
and (2), 1975 Code of Iowa.

It would be facile to say that, looking at H.F. 292 as a whole, the intent of
the legislature was to clean up all of the accounts by forgiving presently uncol-
lectable accounts, collecting those that are collectable, and initiating a pay-as-
you-go system. That is not what the legislature clearly said, however, and we
must conclude that obligations accrued prior to July 1, 1976, remain as collect-
able debts despite the operation of Section 11 of H.F. 292.

The language of the sections in the current Chapter 230 relating to deter-
mination of liability does not disclose an intent to give retrospective application
in dealing with accounts. The county auditor receives a statement from the
institution, the names of persons certified as recently receiving treatment are
referred to the board of supervisors, and the board investigates to determine
ability to pay. If the persons liable are unable to pay, the only result is that their
names are not then indexed in the auditor’s account book. The determinations
made relate only to the statements received after July 1, 1976.

The legislature clearly gave retrospective effect, albeit conditionally, to its
treatment of liens. Similarly, the legislature in dealing with claims in estates
inserted a requirement that there be a board determination of ability to pay
on record before such claim is valid. Sections 5 and 13 of H.F. 292. Section 16
of H.F. 292 then gave retrospective effect to the provisions of H.F. 292, to
claims already filed in estates and not satisfied prior to July 1, 1976. These
provisions were all Senate amendments to the legislation initially passed in
the House, indicating the legislature’s close attention to these particular
provisions.

The issue of retrospective effect of amending or repealing enactments is not
new to the legislature. See Section 249.10, 1975 Code of Iowa, as amended by
Ch. 149, §1, Acts of the 66th G.A. In light of the legislature’s prior experience
in this area, its specific dealings with retrospective provisions in H.F. 292, and
the lack of a manifest intent to affect prior accrued accounts in H.F. 292, we
must conclude that such accounts are to remain on the books as obligations
due the county.

5. If someone against whom a lien exists acknowledges the lien through
agreeing with the board of supervisors to pay a mutually satisfactory sum,
does the lien still continue or is it voided with only an account remaining.

Consistent with our responses to your above questions, the szatutory lien
of former Section 230.25 would become void on January 1, 1977, with only an
account remaining, under the circumstances described. It might be possible
that the county could obtain some prospective security in the form of a con-
tractual lien, but we express no opinion on that question. The legislation deals
with a statutory lien, and that lien is abolished absent the commencement of
a foreclosure action prior to January 1, 1977.

6. County auditors have maintained lien books under the old law, must
lien books be maintained under H.F. 292 in the auditor’s office?

As previously stated, Section 12 of H.F. 292 requires that the county auditor



maintain an account book or index and that such book or index have no
reference to a lien. However, it is clear that a few liens will remain valid after
January 1, 1977, if properly acted upon pursuant to Section 15 of H.F. 292. It
seems necessary and proper that a separate lien book would continue to be
maintained insofar as any of the liens are kept alive. An integral part of the
validity of liens that continue would be proper indexing under the prior statute,
to provide proper notice. 1962 OAG 143.

Thus, it would seem that the reasonable course would be for the county
attorney to notify the county auditor after January 1, 1977, which liens are still
effective as statutory liens. All other liens of record in the auditor’s book or
index should be expunged and the remaining liens should be cleared out
through litigation.

7. In those cases where liens are abolished but accounts are considered
“open” what records must be maintained and by which office?

We can understand the confusion created by the various provisions of H.F.
292 when it comes to determining what records must be kept.

Section 3 of H.F. 292 provides that Section 125.33, Code 1975, is amended
to read as follows:

“The auditor of each county shall keep an accurate account of the total cost
to the county of the care, maintenance, and treatment of any alcoholic and
keep an index of the names of the alcoholics admitted from such county.”
(Emphasis added)

Section 1 of H.F. 292 modifies said provision in that persons determined
to be presently unable to pay their liablility for alcoholic treatment certified
each month, under Section 125.28, 1975 Code of Iowa, as amended by Ch.
1103, §14, Acts of the 66th G.A., are not to be indexed “as would otherwise
be required” by Section 125.33 of the Code. Similar provisions in H.F. 292
relate to accounts of persons treated under Chapter 230 of the Code, mental
health. Sections 11 and 12 of H.F. 292.

The difficulty arises in reconciling the provisions dealing with the auditor’s
accounting duties, the board’s duties related to periodic determinations of
ability to pay, and the recording of the latter. It seems clear that the “ac-
counting” and “indexing” are separate and distinguishable and the county
records should reflect this. A reasonable method would be to maintain two sets
of books for alcoholic treatment and two sets of books for mental health treat-
ment. Pursuant to Sections 125.33 and 230.26 as amended, the auditor should
maintain an account of the total cost to the county of each individual’'s main-
tenance under the respective programs. In addition the auditor should maintain
an “index” reflecting the board’s determinations of ability to pay. Moreover,
there would seem to have to be separate “indexes” for the separate billing
periods for which certified statements are received.

The situations which may arise to complicate the bookkeeping required by
H.F. 292 are mindboggling, but the above statements indicate what appear to
be the legal requirements of H.F. 292. We will leave up to the accountants to
come up with the most workable form of record-keeping.

8. What formal actions must be taken by the board of supervisors to deter-
mine ability to pay?

The legislation contains no specific standards or procedures directing the



county board of supervisors in performing its duties to periodically determine
ability to pay. Section 332.3(2) provides that the board “at any regular meeting
shall have power. ..[t]Jo make such rules not inconsistent with law, as it may
deem necessary for its own government, the transaction of business, and the
preservation of order.” The board also has implied powers which are essential

and which tend directly to accomplish the purposes of express powers or
duties. 1950 OAG 158.

It is our opinion that the board may establish procedures and standards
which are necessary, and which directly tend, to accomplish the purposes of its
duty to determine ability to pay, and which are not otherwise inconsistent with
law.

9. May the ability to pay be reviewed from time to time to establish a lien
on then outstanding accounts?

As stated above, the ability to pay is to be determined with each billing, if
the county wishes to establish personal liabiliry. No lien is established by such
determination or review! There is no statutory lien on new accounts, and former
liens are to be either abolished or enforced.

10. What constitutes an active account?

This term is not found in the legislation in question, but it may have some
relevance to the resulting legislative scheme, if it can be called a scheme. As
originally introduced in the House, H.F. 292 basically called for a one-shot
determination of ability to pay. If the person, or persons, potentially liable were
able to pay, an account would be kept, but it was the intent of the legislature that
collection of such account would be kept as current as possible. (See “explan-
ation” of H.F. 292 as introduced in House on Feb. 21, 1975). If no one poten-
tially liable was able to pay, no account would be kept. Thus the auditor’s books
would be uncluttered with uncollectable accounts, to a great extent.

After several amendments this rather simple scheme became the rather
complicated system discussed above. As stated above, it must be concluded that
the auditor is to keep an “account” book, listing total charges to the county
for an individual’s care at the particular institutions or facilities. This record
does not per se constitute evidence of any legal liability of the persons or others
responsible for him or her. This of course is much different from the pre-H.F.
292 statutory scheme whereby the properly kept auditor’s records evidenced a
lien and an “open account”, which could be recovered from persons legally
liable, within the statute of limitations.

Under the new scheme, a board of supervisor’s determination of ability to
pay is a requisite of personal liability, which would be evidenced by authorized
indexing of the patient’s name in records kept by the auditor. Moreover, in
accordance with H.F. 292 as it finally passed the legislature, it appears that the
board of supervisors must make a determination of ability to pay with each
billing in order to establish any personal liability. With this in mind, we would
conclude that an active account would be the record of charges that are indexed
from board determinations of ability to pay. To the extent periodic, indexed
charges remain uncollected, an “open account” would result which is recovera-
ble from persons liable within the statute of limitations, which runs from the
date of the last indexed entry in the account. It should be noted that the clear
intent of the legislature remains that counties should diligently attempt to
collect on charges immediately or else write them off, but such practice is not



mandated.

11. In determining the ability to pay, may the supervisors require those
potentially responsible for payments to produce income tax and other reports
to verify their ability?

Yes.

The above opinions deal with specific questions on rather complex legisla-
tion, and it has been inferred that the questions relate primarily to the effect
of H.F. 292 on the mental health laws. H.F. 292 also deals with alcoholism
and mental retardation laws, but unless the above opinions specify otherwise,
they relate only to the mental health aspect.

Finally, in the course of attempting to deal with the questions you have asked,
many hypothetical questions of a more specific nature occurred to us. In some
instances, especially where this office was aware of current problems, unasked
questions were dealth with in the context of your questions. Many more
questions come to mind which are not discussed fully in the above opinions.

January §, 1977

MUNICIPALITIES: Civil Service—Sick Leave—g§§400.8, 4009, 400.11,
400.13, 411.6 and 411.15, Code of lowa, 1975. The chiefs’ civil service
eligibility lists expire when an individual is chosen from them. Chapter 411
does not control an employee’s sick leave. (Blumberg to Redmond, State
Senator, 1-5-77) #77-1-2

Honorable James M. Redmond, State Senator: We have received your
opinion request of November 24, 1976, regarding Chapters 400 and 411 of the
1975 Code of Towa. With regard to Chapter 400 you ask how long the chiefs’
civil service eligibility lists are valid. Regarding Chapter 411 you ask whether
an employee must use his or her sick leave while off duty because of an injury
of the heart or lung.

Section 400.13 of the Code provides that the chiefs of the police and fire
department shall be selected from the chiefs’ civil service eligibility lists. These
lists are determined by original examination open to all those applying. Section
400.11, as amended by §3, Ch. 200, Acts of the 66th G.A. (1975) provides in
pertinent part:

“Except where such preferred list exists, persons on the certified eligible
list for promotion shall hold preference for promotion two years following
the date of certification, after which said lists shall be canceled and no promo-
tion to such grades shall be made until a new list has been certified eligible for
promotion.”

At first glance this section appears to answer your question. However, there
is a difference between a promotional and original examinations. Section 400.8
concerns the original examination. Section 400.9 speaks to promotional exami-
nations. The first paragraph of §400.11 provides that the commission shall,
within ninety days after each competitive examination for original appointment
or promotion, certify a list. The paragraph first quoted from §400.11 speaks
only to promotional examinations. Section 400.13 provides that the original
examinations for the chiefs’ lists shall be open to all persons applying “whether
or not members of the employing city.” Because this is termed an original
examination, the third paragraph of §400.11 does not apply. There are other
reasons just as compelling why §400.11 does not apply, but we need not discuss



them. Therefore, the only logical interpretation that can be applied to §400.13
is that once a chief is selected the list expires.

Your second question concerns sick leave under Chapter 411. You make
reference to §§411.6 and 411.15. Section 411.6 concerns retirement benefits.
Subsections 3 through 7 speak to disability retirement. You make reference
to the third paragraph of subsection 5. That paragraph appears only to apply
to §411.6. Thus, where the legislature speaks to a disability retirement for a
disease, “disease” is defined by that third paragraph. If one operates under
§411.6, it is presumed that the disability is permanent and the employee is
retired with benefits. Under those circumstances sick leave would not come into
play.

We assume that you are referring to an individual who suffers from a disease
as defined in §411.6(5), but is not permanently disabled. The fact that the city
pays the hospital and medical expenses is not controlling. First, §411.15 speaks
only to an injury. Second, there is nothing in that section or any other which
provides that the payment of medical expenses by a city relieves the employee
from having to use sick leave. Chapter 411 does not speak to the availability or
use of sick leave. A city, however, could set up a system whereby employees
injured while on the job do not have to use their sick leave.

Accordingly, we are of the opinion that the chiefs’ civil service eligibility
lists expire when an individual is chosen from them. There is nothing in
Chapter 411 which controls an employee’s sick leave.

January 7, 1977

CONSTITUTIONAL LAW: GENERAL ASSEMBLY: QUALIFICATIONS
OF MEMBERS. Art. III, §7, Const. of Ia.; §2.6, Code of Iowa, 1975. Either
house of the General Assembly may, at any time, during the term of office of
one of its members, pass on the qualifications of the member, and this power
cannot be limited by statute. That paragraph of OAG Turner to Executive
Council, 12-3-76 (#76-12-2) in conflict herewith is hereby withdrawn. (Turner
to Senator Hill, 1-7-77) #77-1-3

The Honorable Philip B. Hill, State Senator: You have questioned, and
asked me to reconsider, a portion of my opinion to the Executive Council
dated December 3, 1976, in which I decided that it was the ministerial duty of
the Executive Council, in its capacity as State Board of Canvassers, to certify
as elected to the Senate the candidate receiving the most votes, and in which I
stated, inter alia:

“In any event, under the great weight of authority, it appears that the only
remedy available in the case of an ineligible or unqualified person being elected
to the Iowa Senate would be an election contest filed under the provisions of
Chapters 57 and 59 of the Code, to be heard and determined by the Senate.”

Thereafter, I cited Article III, §7, Constitution of lowa, which provides:

“Each house shall choose its own officers, and judge of the qualification,
election, and return of its own members. A contested election shall be deter-
mined in such manner as shall be directed by law.”

You point out that mere statutes such as Chapters 57 and 59 of the Code,
cannot limit the power of a house of the General Assembly to judge the qualifi-
cations of its members. Of course, you are correct. In fact, I said as much in an
opinion to Representative Varley, /974 OAG 459. See also Bond v. Floyd, 385
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U.S. 116, 87 S.Ct. 339, 17 L.Ed.2d 235 (1966); Powell v. McCormack, 395 U.S.
486, 89 S.Ct. 1944, 23 L.Ed.2d 491 (1969); 34 A.L.R.2d 155, 171 and other
authorities cited at pages 463 to 469 of 1974 OAG.

Section 2.6, Code of Iowa, 1975, provides:

“The members reported by the committee as holding certificates of election
from the proper authority shall proceed to the permanent organization of their
respective houses by the election of officers and shall not be challenged as to
their qualifications during the remainder of the term for which they were
elected.” (Emphasis added.)

72 Am.Jur.2d 443, States §44 provides:

“At any time, and at all times during the term of office, each house is
empowered to pass on the present qualifications of its own members.”

See also Srate v. Gilmore, 20 Kan. 551 (1878) and Wixson v. Green, 521 P.2d
817 (Okla. 1974).

State v. Gilmore, supra, says inter alia:

“It [either house] may appoint a committee to examine and report, but the
decision must be by the house itself.” 20 Kan. at 554.

From these authorities, it is my opinion that the italicized language of §2.6,
cited above, is unconstitutional and the paragraph of my opinion which you
question is hereby withdrawn.

In addition to the foregoing authorities, there seem to be cases which hold
that the courts will entertain an action in quo warranto to test the title of a
legislator to his office, or the very validity of a legislative body. Attorney
General ex rel. Wertz v. Rogers, 56 N.J.L. 480, 28 Atl. 726, 29 Atl. 173, 23
L.R.A. 354 (1894).

January 10, 1977

MUNICIPALITIES: Incompatibility — The positions of city attorney and
part-time magistrate are incompatible. (Blumberg to Rabedeaux, State
Senator, 1-10-77) #77-14

Honorable W. R. Rabedeaux, State Senator: We have your opinion request
regarding a possible conflict of interest and apologize most deeply for the delay
in this response. Under your facts, an individual is serving as both city attorney
and part-time magistrate. As the magistrate he hears cases concerning his city’s
ordinances. The city, at times, hires another attorney to prosecute the city cases.
However, the full-time city attorney does sit as magistrate at these proceedings.
You ask whether he can continue to occupy both positions.

The issue is whether an incompatibility of positions exists. The case of State
ex rel. Crawford v. Anderson, 1912, 155 lowa 271, 273, 136 N.W. 128, sets
forth the criteria for incompatibility:

“The principal difficulty that has confronted the courts in cases of this kind
has been to determine what constitutes incompatibility of offices, and the
consensus of judicial opinion seems to be that the question must be determined
largely from a consideration of the duties of each, having, in so doing, a due
regard for the public interest. It is generally said that incompatibility does not
depend upon the incidents of the office, as upon physical inability to be engaged
in the duties of both at the same time. Bryan v. Cattell, (15 lowa 538). But that
the test of incompatibility is whether there is an inconsistency in the functions
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of the two, as where one is subordinate to the other, ‘and subject in some degree
to its revisory power,’ or where the duties of the two offices ‘are inherently
inconsistent and repugnant.’ ... A still different definition has been adopted
by several courts. It is held that incompatibility in office exists ‘where the nature
and duties of the two offices are such as to render it improper, from considera-
tion of public safety, for an incumbent to retain both’.” (citations omitted)

See also, State ex rel. Le Buhn v. White, 1965, 257 lowa 660, 133 N.W.2d
903.

Our office has held that a city attorney cannot also occupy the position of
county attorney. See #76-7-8, issued July 14, 1976. We do not see any difference
between the situation in that opinion and the one that now confronts us. At the
very least, public policy must dictate that this individual should not be both
city attorney and magistrate at the same time. The reasons are obvious.

Even if this was not an incompatibility, it would still constitute a very serious
conflict of interest. When sitting as magistrate he should not have heard cases
involving the city if he was also city attorney. These reasons are also quite
obvious. Accordingly, we are of the opinion that an individual cannot occupy
the positions of city attorney and part-time magistrate at the same time. Because
this is an incompatibility he ipso facto vacates the prior position by accepting
the latter one.

January 10, 1977

WORKMEN’S COMPENSATION: §86.8, Code of Iowa, 1975. Pursuant to
the duties specified in §86.8, the Industrial Commissioner may employ an
actuarial student to produce probability tables in a form useful to the
intended purpose of §85.45(4). (Jackwig to W. C. Wellman, Secretary,
Executive Council of lowa, 1-10-77) #77-1-5

Mr. W. C. Wellman, Secretary, Executive Council of Iowa: In your letter
dated December 16, 1976, you request an opinion in regard to the following
request made by Milton L. Test, Assistant Industrial Commissioner, in a letter
dated December 9, 1976, and addressed to the Executive Council of Jowa:

“lowa Code Section 85.45(4) indicates the Iowa Industrial Commissioner
shall designate probability tables for death and remarriage for use in computa-
tion of claims of widows and widowers. We have been unable to locate reliable
probability tables in a form useful to the intended purpose. We have, however,
located sufficient data to actuarially build such tables. Additionally, we have
been in contact with a fourth year actuarial student at Drake University who
has agreed to produce the required probability tables at a cost of $125.”

“The purpose of this letter is to seek approval of this payment as provided
in Code Section 86.8.”

Section 86.8, Code of lowa, 1975, provides the Industrial Commissioner with
the following duties and authority:

“86.8 Duties. It shall be the duty of the commissioner:

“]. To establish and enforce all necessary rules not in conflict with the
provisions of this chapter and chapters 85, 85A and 87 for carrying out the
puposes thereof.

“2. To prepare and distribute the necessary blanks relating to computation,
adjustment, and settlement of compensation arising thereunder.

“3. To prepare and publish statistical reports and analysis regarding the
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cost, occurrence and sources of employment injuries. * * *

“5. In general to do all things not inconsistent with law in carrying out said
provisions according to their true intent and purpose. * * *

“In carrying out the duties and responsibilities under this chapter, the
industrial commissioner may. . .employ experts and consultants or organiza-
tions in order to empeditiously, efficiently, and economically effectuate the
purposes of this chapter. The provisions of this paragraph are subject to
approval by the executive counsel where required by law. ...”

Towa case law makes it clear that the Industrial Commissioner possesses
powers that are expressly granted and those that are necessarily implied, that
the legislature intended to place administration of the Workmen’s Compensa-
tion Act very largely in the Industrial Commissioner, and that the terms and
provisions of the statute should be liberally construed to effectuate the pur-
poses of the Act. Brauer v. J. C. White Concrete Co., 253 lowa 1304, 115
N.W.2d 202 (1962); Tebbs v. Denmark Light & Telephone Corp., 230 lowa
1173, 300 N.W. 328 (1941); Comingore v. Shenandoah Artificial Ice, Power,
Heat & Light Co., 208 Towa 430, 226 N.W. 124 (1929).

It is the opinion of the Attorney General that the Industrial Commissioner
may employ the fourth year actuarial student to produce the probability tables
for death and remarriage, which the Industrial Commissioner may then
designate for use in computation of claims of widows and widowers.

January 10, 1977

STATE OFFICERS AND DEPARTMENTS: IOWA EGG COUNCIL;
Egg Checkoff. §§196A.15, 196A.17, 196A.18 and 196A.23, Code of lowa,
1975. The expression “payment of tax” as found in §196A.18 refers to the
time when the tax is paid to the Egg Council rather than the time when the
purchaser withholds the tax from the producer. (Haesemeyer to Wells,
Executive Director, Iowa Egg Council, 1-10-77) #77-1-6

Mr. Russell D. Wells, Executive Director, Iowa Egg Council: You have
requested an opinion of the Attorney General relative to refunds of egg excise
tax assessments paid under §196A.18, Code of Iowa, 1975, in cases where
remittance of the assessment has been delayed in violation of §196A.15.

Specifically you state:

“We realize that violation of Section 196A.15 by failure to pay the tax is
described as a misdemeanor; and also that refunds must be paid by the Egg
Council if properly requested by the taxpayer within sixty days of the date of
payment. Our question is whether there is any other provision in the Code
which would relieve the Council of a need to honor requests for refund of assess-
ments paid long after due by a taxpayer who has knowingly, willfully and
repeatedly violated Section 196A.15 and who has paid the tax only after his
violations have been noted and brought to his attention.

“We would also like to request an Attorney General’s opinion or interpre-
tation of the meaning to be applied to the expression, ‘payment of the tax’,
line six Section 196A.18, Code of lowa. Is an assessment to be considered ‘paid’
when it is received by the Iowa Egg Council as a remittance from an egg pro-
cessor who had previously withheld it from his payment to a producer for
purchase(s) of eggs; or at the time it is withheld from the processor’s payment
to the producer; or at some other time?

“This question is related to the matter of refunds. Typically, and as provided
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by Section 196A.15, an egg processor remits to the Egg Council at the end of
each calendar quarter the assessments he has withheld from his payments to
producers during the immediately preceding three months. If such assessments
are considered ‘paid’ on the date the Council receives the processor’s remit-
tance, then a producer who wishes to request and receive a refund of his assess-
ments would have sixty days from the date of such receipt in which to file a valid
request for refund.

“If, however, each individual assessment is considered ‘paid’ at the time of
the sale and the withholding of the assessment, then an assessment could readily
be outlawed for refund by passage of more than sixty day’s time before the
money is received by the Egg Council. (Producers may normally sell eggs and be
subject to an assessment as often as seven days per week or as infrequently as

once per week or only one time to a particular processor in a calendar quarter.)
* * *%

Sections 196A.15, 196A.17 and 196A.18, Code of lowa, 1975, provide
respectively:

§196A.15

“Tax. If approved by a majority of voters at a referendum, a tax to be set
by the council at not more than five cents for each thirty dozen eggs sold by a
producer will be imposed on the producer at the time of delivery to a purchaser
who will deduct the tax from the price paid to the producer at the time of sale.
If the producer sells eggs to a purchaser outside the state of Iowa, the producer
shall deduct the tax from the amount received from the sale and shall forward
the amount deducted to the council within thirty days following each calendar
quarter. If the producer and processor are the same person, then he shall pay
the tax to the council within thirty days following each calendar quarter.”

§196A.17

“Egg fund. Subject to the provisions of section 196A.15, the tax imposed
by this chapter shall be remitted by the purchaser to the Iowa egg council not
later than thirty days following each calendar quarter following collection of
the tax. Amounts collected from the tax shall be deposited in the office of the
treasurer of state in a separate fund to be known as the Iowa egg fund.”

§196A.18

“Refunds. A producer who has paid the tax may, by application in writing
to the council, secure a refund in the amount paid. The refund shall be payable
only when the application shall have been made to the council within sixty
days after payment of the tax. Each application for refund by a producer shall
have attached thereto proof of tax paid. The proof of tax paid may be in the
form of a duplicate of certified copy of the purchase invoice by the purchaser.”

In our opinion, the expression “payment of tax” as found in §196A.18 refers
to the time when the tax is paid to the Egg Council. It is to be observed that a
processor has up to thirty days after the end of each calendar quarter within
which to remit the tax to the Council on purchases during such calendar quar-
ter. To conclude otherwise then we would have present situations wherein
producers would be filing applications for and receiving refunds of taxes which
had not yet been received by the Egg Council. In answer to you first question,
we are unaware of any other provision in the Code which would relieve the
Egg Council of its duty to make a refund to a purchaser who has violated
§196A.15 by failing to timely remit the tax. However, such violation is punish-
able as a misdemeanor under §196A.23.
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January 11, 1977

HIGHWAYS: Indivisible Loads. §§321.454 and 321E.9, Code of lowa, 1975;
§17, Ch. 171, Acts, 66th G.A., First Session. Two 5 foot bales of hay formed
into one 10 foot wide unit does not become an indivisible load for purposes
of receiving a permit for movement of an overwidth load. (Schroeder to
Lounsberry, Secretary of Agriculture, 1-11-77) #77-1-7

The Honorable R. H. Lounsberry, Secretary of Agriculture: By your letter
of December 13, 1976, you have requested an opinion of the Attorney General
with respect to the following question:

“If two 5 foot wide bales of hay were wired, speared or otherwise fastened
together after being loaded on the transporting vehicle, thus forming a 10 foot
width, would the load be sufficiently ‘indivisible’ to qualify for a single trip
permit?”

Section 321.454, Code of lowa, 1975, as amended by §17 of Ch. 171, Acts
of the 66th G.A., First Session, provides to-wit:

“321.454 Width of vehicles. The total outside width of any vehicle or the
load thereon, [except loose hay or straw], shall not exceed eight feet. However,
if hay, straw, or stover moved on any implement of husbandry and the total
width of loan of the implement of husbandry exceeds eight feet in width, the
implement of husbandry shall not be subject to the permit requirements of
chapter three hundred twenth-one E (321 E) of the Code. If hay, straw, or stover
is moved on any other vehicle subject to registration, such moves shall be subject
to the permit requirements for transporting load exceeding eight feet in width
as required under chapter three hundred twenty-one E (321E) of the Code.”
(Words in brackets donate deletion)

That portion of Section 321E.9, Code of Iowa, 1975, pertinent to the question
is quoted as follows:

“Except as provided in section 321E.3 and subject to the discretion and
judgement provided for in section 321E.1, single trip permits shall be issued in
accordance with thefollowing provisions:

“l. Vehicles with indivisible loads having an overall width not to exceed 12
feet, five inches...may be moved for unlimited distances.” (emphasis added)

You have stated drought conditions in northern lowa make it imperative that
hay be transported from other sections of the State. You have also stated that
much of the available hay is baled into 5 foot widths, and unless 2 bales can be
formed into a single 10 foot unit, it is not economically feasible to move the hay.

Blacks Law Dictionary defines indivisible as follows: Not susceptible of
division or apportionment, inseparable, entire.

With this definition in mind, and in view of the nature of the product in-
volved, 1 do not believe fastening two bales of hay together results in an in-
divisible unit. Each could be readily separated from the other without loss of
value or utility. The unit would not be formed because its use required it, but
rather because its difficulty of transportation would be eased.

Even if one were to assume the bales could be so joined, the unit formed is
but one of many separate units which will make up the entire load. Clearly each
unit is separable from the others.

It is therefore my opinion that fastening two 5 foot wide bales of hay together
(however done) does not constitute an indivisible load, within the meaning
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of §321E.9 of the Code of Iowa, 1975.

January 11, 1977

TOWNSHIPS: Fire Protection—§359.43, Code of lowa, 1975. The tax for
fire protection must be uniform throughout a township, except for those
areas within a city or benefited fire district. (Blumberg to Peckosh, Jackson
County Attorney, 1-11-77) #77-1-8

Thomas F. Peckosh, Jackson County Attorney: We have your opinion
request regarding tax levies for township fire protection. You ask whether
the township trustees may divide the township and then tax each division a
different amount.

We have previously held that a township may be divided for fire protection.
See, opinions #76-2-11 and #76-9-11. In 1968 O.A.G. 641 this office held that
townships could be divided with different tax levies for each division. At that
time §359.43 provided that townships could levy an annual tax on the taxable
property “in the township, or portion thereof....” [Emphasis added]. That
section, as amended by §7, Ch. 194, 66th G.A. (1975), is similar except that
“or portion thereof” was stricken. Therefore, even though a township can be
divided for fire protection, the tax shall be uniform throughout the township,
except for those portions within a city or benefited fire district.

January 11, 1977

MUNICIPALITIES: Civil Service; Civil Rights — §§80B.11, 400.7, 400.9
and 601A.7, Code of Iowa, 1975. Employees not having civil service status
may be “blanketed in” by action of the civil service commission. Employees
not having civil service status are not blanketed in merely by the length of
their employment. An employee with civil service status may not fill a va-
cancy in a lower position except by an entrance examination pursuant to
§400.9(3). Minimum age requirements for policemen must not be in conflict
with the eighteen year old provision in §80B.11. Maximum age requirements
are violative of the lowa Civil Rights Act unless reasonably based upon the
nature of the position. (Blumberg to Bina, State Representative, 1-11-77)
#77-1-9

Honorable Robert F. Bina, State Representative: We have received your
opinion request regarding civil service. Under your facts, it appears that a
question exists whether the city employees of Davenport have civil service
status. From 1963 to 1971 there was little, if any, testing done for civil service
positions except for police, fire and clerical positions. In 1971 tests were given
for housing and building inspectors. In 1974 the civil service commission blan-
keted positions in all city departments except those under boards and commis-
sions. In June, 1976, the only board or commission employees blanketed were
those in the Parks and Public Service departments. You ask the following
questions:

“A. With the proceeding as background, the Commission has the following
questions:

“1. Do the employees who have been given Civil Service status by the ‘blan-
ket’ procedures just described have Civil Service status?

“2. Are the employees of the other boards and commissions or employees
who have been hired for the different departments without going through the
Civil Service Commission, who have served more than six months, lawfully
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entitled to Civil Service status even though the official ‘blanket’ order has not
been made by the Commission?

“3. Can an employee who has been promoted to a higher class position and
has retained that higher position for several years, request a transfer and receive
an appointment to the former lower class position without retesting and recer-
tification? What would the answer be if there is a current certified list of Civil
Service employees eligible for promotion to the same position?

“B. The Commission has attempted to give Civil Service examinations when
requested to do so but hiring is being done without notifying the Commission.
Does the Commission have the authority to prevent this practice and if so, how
can the Commission implement it?

“C. The lowa Law Enforcement Academy has set minimum standards of age
for entry into the Police Department. Its rules also allow the establishment
of additional recruitments standards. The only age requirement that the Daven-
port Civil Service Commission has set is that the applicant must be at least 18
years of age at the time of examination. If the Commission were to change the
age requirement of 18 to 35 or 21 to 35, is this a violation of the lowa Civil
Rights Act?”

We are under the assumption that your city has been subject to civil service
for some time but has not subjected your employees to civil service until
recently.

Your problem appears to be unique. The employees should have been hired
pursuant to civil service. However, for some reason they were hired without
being made subject to civil service. Your first question actually is whether those
employees have civil service status since they were not made subject to civil
service at the time they were hired, at which time your city was subject to civil
service. There is nothing in Chapter 400 of the Code which speaks to this situa-
tion. Section 400.7 provides for original civil service appointments when the
chapter becomes applicable to a city.

“Any person regularly serving in or holding any position in the police or fire
department, or a nonsupervisory position in any other department, which is
within the scope of this chapter on April 16, 1937, in any city, who has then
five years of service in a position or positions within the scope of this chapter,
shall retain his position and have full civil service rights therein.

“Persons in nonsupervisory positions, appointed without competitive exami-
nation, who have served less than five years. . .on such date, shall submit to
examination by the commission....”

This differs somewhat from the 1946 Code (§365.7) when it read in part:

“Any person regularly serving in or holding any position in the police or fire
department, or a nonsupervisory position in any other department, which is
within the scope of this chapter on the date this act becomes effective in any
city, who has then five years of service in a position. . . within the scope of this
chapter, shall retain his position. ...” [Emphasis added]

Section 400.7 is the general provision to blanket in employees when a city
becomes subject to civil service. We have recently issued an opinion on the
blanketing of positions in a reclassification. See #76-8-15, issued August 30,
1976. There we stated that in the absence of a statute, a city or commission has
the discretion whether to blanket in employees when a new or reclassified posi-
tion is made. Unfortunately, that does not solve your problem.
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McAdams v. Barbieri, 1956, 143 Conn. 405, 123 A.2d 182, is an analogous
case. There a former employee was appealing his discharge. He had been hired
in 1946, purportedly on a temporary basis, without qualifying under civil ser-
vice. The city charter at that time mandated civil service qualifications for
employment. Three years later a new charter provision was enacted revising the
civil service administration. Classifications were not changed, however. Eight
years after the initial hearing the employee was discharged. The court stated:

“The charter at the time the plaintiff was appointed provided that an appoint-
ment made in violation of it was null and void, and the controller was charged
with the responsibility of enforcing conformance with the civil service provi-
sions. New Haven Charter, §271 (1928). It is true that an employment not in
conformance with civil service law and regulations can never become lawful
by virtue of the unlawful occupation of a permanent position. Howe v. Civil
Service Commission, 128 Conn. 35, 37, 20 A.2d 397. Furthermore, the plain-
tiff’s invalid appointment could not be made valid ab initio by subsequent
legislative enactment. Montgomery v. Town of Branford, 107 Conn. 697, 705,
142 A. 574; Shay’s Appeal, 51 Conn. 162, 164.” 123 A.2d at 189.

However, the new charter had the following provision: (1) All non-profes-
sional employees holding permanent positions who were appointed at least
one year previous to the effective date of the new charter, whose positions are
included in the classified service by the new charter, shall immediately become
members of the classified service with full civil service status; (2) All persons
appointed under civil service prior to the effective date of the new charter are
confirmed as having full civil service status; (3) All persons provisionally
appointed within one year of the new charter shall be examined by the board
within ninety days. The court held that the first part of the provision “froze”
the plaintiff in and gave him full civil service status.

Your city appears to have done the same thing. In 1974, when many em-
ployees were finally brought under civil service, the commission entered an
order that: (1) Employees hired prior to November 15, 1973, will be certified
and their probationary period will end on May 15, 1974; (2) Employees hired
between November 15, 1973, and January 18, 1974, will be certified and their
probationary period will be six months from the date of hiring; (3) Employees
hired after January 18, 1974, are temporary, subject to an examination. This
attempt at “blanketing in” those employees of long standing appears to solve
the problem. You also mention a similar action taken in 1976. Without seeing
the order we cannot state that those employees are covered. However, if it is
similar to the earlier one the employees have probably been “blanketed.”

You also mentioned that some employees still have not been certified. Pur-
suant to McAdams, they might be in a position where they could be discharged
because their appointments were not lawful. It is incument upon the city to
rectify this situation as soon as possible. If hiring is being done by city em-
ployees or officials without notifying the civil service commission, the commis-
sion should insist that it be notified. Although it is difficult to imagine that a
civil service commission would not be able to ascertain if any new employees
have been hired, when it finds out that such a situation exists it should imme-
diately rectify it pursuant to its rules. We do not know what the ordinances
of your city prescribe on civil service. The commission should ascertain from
them if any penalty exists for violation.

Your third question concerns an employee who, after being promoted to a
higher class and having worked in that higher class for some time, desires to
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transfer to a lower class position. You ask whether that employee must qualify
for placement in that lower position by examination. Section 400.9 prescribes
promotional examinations. Under your facts the employee would not be seek-
ing a promotion in the normal sense of that word. However, subsection three of
§400.9 provides:

“3. Hereafter, all vacancies in the civil service grades above the lowest in
each shall be filled by promotion of subordinates when such subordinates
qualify as eligible, and when so promoted, they shall hold such position with
full civil service rights in the position. If, however, a current employee does not
pass one of two successive promotional examinations and otherwise qualify
for the vacated position, an entrance examination for the vacated position
may be used to fill it.”

It appears from this section that vacancies are filled by promotion of subor-
dinates. The only exception is when no subordinate qualifies and the position
is filled by an entrance examination. Since the employee in question is not a
subordinate, he or she would not be able to fill that lower position. That em-
ployee may be allowed to take the entrance examination for that position.

Finally, you ask whether the city can legally set age requirements for the
police department of 18 to 35 or 21 to 35. In a prior opinion, 1974 O.A.G.
132, we held that a city could not set an age requirement higher than that set
by §80B.11 of the Code, which sets the age at eighteen. Maximum age require-
ments present a different problem as evidenced by several cases found in the
Employment Practices Decisions: Judson v. Apprenticeship and Training
Council, 4 EPD paragraph 7769 [Ore. Ct. App. 1972]; Hodgson v. Greyhound
Lines, Inc., 7 EPD paragraph 9286 [U.S.C.A. 7th Cir. 1974]; and a decision of
the Connecticut Commission on Human Rights, 1 Employment Practices
paragraph 5114.

Our office has issued a recent opinion regarding your city and maximum
age requirements. See #76-3-9 to Cusack. There, we stated:

“On May 2, 1973, this office issued an opinion (1973 OAG 116) in which
maximum age limits for employment were discussed. That opinion concluded
that a maximum age limit for employment is permissible only if the nature of
the particular position sought by the applicant required an age limitation. Since
there will be some positions with law enforcement agencies that will not require
an age qualification and are essentially civilian in nature, any rule that auto-
matically screens-out and prohibits older persons from seeking positions that
by their nature cannot justify an age qualification contravenes §610A.7(1)
[sic], 1975 Code of Towa.”

The 1973 opinion held that §601A.7 of the Code does not permit age limits
for entry into law enforcement positions unless the limit is based upon the
nature of the particular position. We still adhere to these prior opinions. Al-
though we cannot state that the age of 35 is or is not violative of the Iowa Civil
Rights Act, we must caution that any maximum age limit must bear a reasona-
ble relation to the duties and requisites of the position.

Accordingly, we are of the opinion that the employees mentioned in your
first question are probably “blanketed in,” although those employees men-
tioned in question two are not. An employee, as mentioned in you third question
would only be able to fill a lower position pursuant to an entrance examination.
We have no sure-fire method by which your civil service commission can pre-
vent the city from hiring employees without going through civil service proce-
dures. Finally, a minimum age requirement for law enforcement must be in
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compliance with §80B.11. A maximum age requirement will violate the civil
rights act unless it is reasonably based upon the nature of the position.

January 11, 1977

COUNTIES: LAW ENFORCEMENT: Agreements. Senate File 1210, 66th
G.A. (1976); Chapter 28E and §312.8, Code of Iowa, 1975. A county cannot
enter into agreements in which unincorporated communities or business
corporations would pay for law enforcement. (Linge to Svoboda, State
Representative, 1-11-77) #77-1-10

The Honorable Linda A. Svoboda, State Representative: Yourequested an
opinion of the Attorney General on questions about possible agreements
between certain public and private agencies regarding law enforcement services.

Your first question states:

“Can an unincorporated community contract with a county Board of
Supervisors for law enforcement services under Chapter 28E? That is, the
community population is more dense than the normal rural area and is in need
of a sheriff’s deputy or peace officer to provide more than the normal patrol
that is provided an ordinary rural area.”

Chapter 28E, Code of lowa, 1975, grants to public and private agencies the
authority to enter into agreements for joint and cooperative action (section
28E.4).

Section 28E.2 defines private and public agencies wherein it states, in relevant
part:

“For the purposes of this chapter, the term ‘public agency’ shall mean any
political subdivision of this state. ... The term ‘private agency’ shall mean an
individual and any form of business organization authorized under the laws
of this or any other state.”

A county would appear to be a public agency since it is a political subdivision
of the State. It is assumed that an unincorporated community is a group of
houses and, perhaps, businesses located relatively close together. The people
therein have not chosen to incorporate as a municipality nor otherwise organize
as a governmental entity separate or distinct from the county. The community
has no separate political existence.

An earlier opinion of the Attorney General, Blumberg to Brandt, et al,,
November 9, 1976, provides a comprehensive compilation of criteria charac-
terizing a political subdivision. A review of those criteria requires the conclusion
that an unincorporated community is not a political subdivision. It would not,
therefore, be a public agency as defined in Section 28E.2. The community does
not appear to be a business organization and, thus, not a private agency either.
Therefore, the unincorporated community would not be authorized by Chapter
28E to enter into the kinds of agreements anticipated by that Chapter.

Your second question asks if a business corporation could execute a Chapter
28E agreement with a public agency in which the corporation would pay for
the cost of a law enforcement officer that would be assigned to protect the
corporation’s property.

The Legislature has enacted several statutes prohibiting persons from giving,
and public officials from receiving, valuable consideration for the performance
of public acts. Section 739.9, Code of Iowa, 1975, makes the receipt of any
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money or other valuable thing by the sheriff, er al, from any person, “as a
consideration or inducement for omitting or delaying to arrest any defendant,”
a criminal offense. Section 739.11, Code of Iowa, 1975, makes the giving of a
gift, or an offer or promise of a gift, by any person intended to influence a public
officer’s official acts, a criminal offense. Section 741.1, Code of Iowa, 1975,
makes the receipt by a public official of, and the offer, promise or giving by a
person of, a “gift, commission, discount, bonus or gratuity,” connected with
a business transaction, a criminal offense.

The purpose of these enactments is discussed by the Iowa Supreme Court
in State v. Prybil, 1973, 211 N.W.2d 308. In interpreting the scope and purpose
of Section 741.1, the Court quoted with approval the language of a decision
interpreting similar federal statutes:

“ *The awarding of gifts thus related to an employee’s official acts is an evil
in itself, even though the donor does not corruptly intend to influence the em-
ployee’s official acts, because it tends, subtly or otherwise, to bring about
preferential treatment by Government officials or employees, consciously or
unconsciously, for those who give gifts as distinguished from those who do
not.*** The iniquity of the procuring of public officials, be in intentional or
unintentional, is so fatally destructive to good government that a statute de-
signed to remove the temptation for a public official to give preferment to one
member of the public over another, by prohibiting all gifts ‘for or because of
any official act,’ is a reasonable and proper means of insuring the integrity,
fairness and impartiality of the administration of the law.” United States v.
Irwin, 354 F.2d 192, 196, (2 Cir. 1965), cert. denied, 383 U.S. 967....”

Although Section 28E.4 authorizes agreements between “one or more public
or private agencies for joint or co-operative action,” we do not believe the
Legislature intended to authorize agreements whereby public officials would
be given compensation by a private corporation to perform their official duties.
The arguments leading to the conclusion that such an agreement would be
against public policy are well put in an early decision of the United States
Supreme Court:

“Indeed, the law is general that agreements upon pecuniary considerations,
or the promise of them, to influence the conduct of officers charged with duties
affecting the public interest, or with duties of a fiduciary character to private
parties, are against the true policy of the State, which is to secure fidelity in the
discharge of all such duties. Agreements of that character introduce mercenary
considerations to control the conduct of parties, instead of considerations
arising from the nature of their duties and the most efficient way of discharging
them. They are, therefore, necessarily corrupt in their tendencies. As we said
in Tool Company v. Norris, 2 Wall. 48, 56, ‘that all agreements for pecuniary
considerations to control the business operations of the government, or the
regular administration of justice, or the appointments to public offices, or the
ordinary course of legislation are void as against public policy, without refer-
ence to the question whether improper means are contemplated or used in their
execution,” so we say of agreements like the one in this case; they are against
public policy because of their corrupt tendency, whether lawful or unlawful
means are contemplated or used in carrying them into execution.” Woodstock
Iron Co. v. Extension Co., 129 U.S. 643, 662-663 (1889).

The iniquity of the type of agreement you suggest is its possibility of affecting
the board of supervisors’ and sheriff’s administration of law enforcement ser-
vices. In making budget allocations, the board would be bound to consider
the interests of the corporation, perhaps preferentially, rather than the interests
of the county as a whole; in making funding requests, the sheriff might.
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“consciously or unconsciously” consider the needs of the corporation rather
than the needs of the sheriff’s department. By introducing such considerations
into the administrative decision-making process, such an agreement “corrupts”
the entire decision-making process.

Such agreements are void, whether or not they can be shown to actually
corrupt the public decision-making process they are void because of their
tendency to corrupt. State v. Prybil, supra at 312. Therefore, no matter what
provisions are specified in the agreement to protect against preferential treat-
ment of the private business corporation, the agreement itself would be unen-
forceable as against public policy.

It is our opinion that an agreement between a county and a private business
corporation providing for the payment by the corporation for law enforcement
services is not authorized by Chapter 28E of the lowa Code.

You further ask whether an unincorporated community may participate
in a county wide “unified law enforcement district” established pursuant to
Senate File 1210, 66th G.A. (1976).

Section 1 of Senate File 1210 provides:

“DEFFINITION. For the purpose of this Act, the term ‘unified law enforce-
ment district’” means a district established by agreement under the provisions
of chapter twenty-eight E (28E) of the Code by counties, or portions thereof,
or cities to provide law enforcement within the boundaries of the member
political subdivisions.”

Since an unincorporated community does not have the legal capacity to
enter or approve an agreement under the provisions of Chapter 28E, it wouid
therefore be unable to do so under Senate File 1210.

Other questions you raised regarding the manner in which an unincorporated
community would contribute its share of funding to such a district exemplifies
the problems inherent in a finding that an unincorporated community has the
authority to enter into an agreement to form such a district. It is asked if the
unincorporated community could be taxed as a town or if the auditor can
“define the boundaries of the unincorporated community.” In fact, such a
community appears not to be a town and has no boundaries. It seems only an
undefined portion of the entire unincorporated area of the county and can
only contribute to the funding of such a district on the basis of its identity with
the county government. The county is the “public agency” which would repre-
sent the unincorporated community’s interest in the creation of a law enforce-
ment district and any taxation must be apportioned over all the unincorporated
area of the county under the provisions of Senate File 1210.

You also question whether legal authorization for the levying of a tax against
the unincorporated community, as a separate entity, can be found in the inclu-
sion of “or portions thereof” in Section 1 of Senate File 1210, that speaks of
agreements “by counties, or portions thereof, or cities.”

A basic rule of statutory construction is that all parts of a statute must be
construed together, and that the words of a statute must be interpreted in a
“sensible, practical, workable and logical” manner. Northern Natural Gas
Co. v. Forst, 1973 205 N.W. 2d 692.

All sections of Senate File 1210, other than Section 1, speak only of the
capacity of counties or cities to establish the terms of any such agreement. The



22

interpretation of “or portions thereof” which is consistent with other sections
of the statute is the following:

When a city’s boundary extends into two or more counties, the city may
enter an agreement with one of the counties of which it is a part to create a
unified law enforcement district even though the boundary of the newly created
district might include a “portion” of a county not a party to the agreement.

This would appear to be a sensible and practical construction of the Act as
a whole. To interpret “or portions thereof” as a recognition of the capacity of
unincorporated communities to make agreements with the county would, in
effect, be saying the county can make an agreement with itself; the unincor-
porated community as stated above, has no identity other than as part of the
county.

You next ask if the statute that provides that certain unincorporated com-
munities are to be considered incorporated cities for the purpose of distributing
road use tax funds authorizes the use of Chapter 28E or Senate File 1210 by
such communities. This statute, Section 312.8, Code of lowa, 1975, provides,
in part:

“Where a tract of land is owned by a corporation organized under the provi-
sions of Chapter 491 with assets of the value of one million dollars or more,
and having one or more platted villages located within the territorial limits
of said tract of land, all of the territory within the plats of said villages with their
addition or subdivisions shall, for the purposes of this chapter, be deemed to be
one incorporated city. All funds to become due to said villages so consolidated
shall be paid to the county auditor of the county in which said tract of land
and said villages are situated. Said fund shall, thereupon, be administered and
expended by the county board of supervisors of said county for the construc-
tion, reconstruction, repair, and maintenance of roads and streets within the
plats of such villages in the same manner and with the same powers and duties
as city councils in cities.”

Although this statute’ permits the establishment of the boundaries of an
unincorporated community and grants such areas the designation of unincor-
porated cities, it does so only “for the purposes of this chapter,” Chapter 312.
The criteria necessary to create a political subdivision are not found. In fact,
this statute specifically recognizes the county as the proper political entity to
supervise the manner in which the fund shall be administered and expended.
These entities are not granted the authority to enter into Chapter 28E and
Senate File 1210 agreements.

Your final question asks if a person living in an unincorporated community
could vote to join a unified law enforcement district as a member of the unincor-
porated community or only as a “rural citizen of the county.”

Since, as stated above, Senate File 1210 authorizes the creation of a unified
law enforcement district by counties and cities, the people within an unincor-
porated community may participate in the creation of such a district only as
residents of the county, i.e., as “rural citizens of the county.”

An unincorporated community that needs additional law enforcement
services should be able to obtain such services from its government, the county,
within the existing democratic processes. Receiving basic services by paying
more money, through a contract, runs counter to public policy because all
should receive equal treatment by government. Those who have more money
should not, for that fact alone, receive more or better services. The pressure
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this kind of arragement could put on other communities and people is obvious
and this pressure can easily create cynicism and mistrust of government.

The General Assembly could enact a statute that would allow the creation
of law enforcement districts for such areas, not whole counties, or cities, but
has chosen not to do so.

January 18, 1977

SCHOOLS: Special Education. The articles of incorporation of the Society
for Hope Haven School enunciate a purpose of a Christian mission of
education for handicapped children and thus disqualify the institution from
educational aid paid from public funds. (Nolan to DenHerder, State Repre-
sentative, 1-18-77) #77-1-11

The Honorable Elmer H. DenHerder, State Representative: On November
29, 1976, you submitted a letter requesting an opinion on certain questions
submitted by Attorney Tom McGill of Rock Valley, lowa, regarding the
“Society of Hope Haven School for Handicapped Children, Inc.” The letter
which accompanied your request stated that the Society for Hope Haven
School for Handicapped Children is a corporation which operated a school
in Rock Valley and sells its special educational services for handicapped to
private individuals, as well as to public agencies responsible for special educa-
tion of the handicapped. Effective July 1, 1976, the question has been raised as
to whether or not the Department of Public Instruction can purchase these
services from Hope Haven under the existing articles of incorporation. The
letter further goes on to state that with the knowledge and acquiescence of the
Department of Public Instruction, an opinion on two questions is requested:

“(1) Does ARTICLE IIl titled ‘Purpose’ and ARTICLE IV titled ‘Member-
ship’ of the Articles of Incorporation of the said corporation, a copy of which
is attached hereto, preclude or make unlawful the purchase of and payment
for special educational services by the lowa Department of Public Instruction
from the said corporation?

“(2) If purchase of and payment for special educational services is unlawful
or illegal under the said articles of the Articles of Incorporation, what speci-
fically is objectionable?”

We have examined the Articles of Incorporation and find that in Article
I11, stating the purpose of the organization, is as follows:

“A purpose of this society shall be to provide not for profit Christian special
education for children, who by reason of mental or physical handicap, are
unable to benefit from regular instruction given in schools for normal children.
This education shall be based on the Word of God as interpreted by the Belgic
Confession, the Heidelberg Catechism, and the Cannons of Dort and provided
regardless of race, color or creed. The purposes of this society and all of its
activities are exclusively religious and charitable.

“The same spirit of Christian commitment and service, a further purpose
of this society shall be to provide not for profit personnel services and facilities
for the habilitation and rehabilitation of handicapped persons regardless of
race, color or creed to render them fit to engage in gainful occupation.”

We find Article 1V, entitled “Membership” to provide:
“Section |

“Membership in this organization is open to all individuals of reformed



24

persuasion who subscribe to the purpose above set forth, and who contribute
toward the maintenance of an institution in furtherance thereof.

“Section 11

“Membership in this organization is limited and voting privileges attendant
thereto shall be to members contributing annually a specific amount established
by the board, and which amount may be varied annually.”

The United States Supreme Court in Meek v. Pittenger, 1975,421 U.S. 349,
ruled that the state and/or local school districts are precluded from using any
appropriation of tax monies to purchase educational services from church
connected institutions. Meek, citing Everson v. Board of Education, 330 U.S.
1-16, states that “no tax in any amount, large or small, can be levied to support
any religious activities or institutions, whatever they may be called, or whatever
form they may adopt to teach or practice religion.” The Court there struck
down a Pennsylvania statute providing direct aid to predominantly church-
related nonpublic elementary and secondary schools, even though the aid was
“ostensively limited to wholly neutral, secular instructional material and equip-
ment” because the result inescapeably is a “direct and substantial advancement
of religious activity which is impermissable under the establishment clause of
the United States Constitution.”

The answer to your first question then is affirmative. The answer to the
second question lies in the provision of the articles which enunciate a Christian
mission of education for children who are unable to benefit from regular
instruction given in schools for normal children. The articles of incorporation
go beyond a mere statement of the class of members in the society and in fact
prescribe that all children, regardless of race, color or creed shall be educated
according to “the word of God as interpreted by the Belgic Confession, the
Heidelberg Catechism, and the Cannons of Dort.” Such statement of purpose,
no matter how worthy, disqualifies an institution as a public tax-supported
school. Knowlron v. Baumhover, 1918, 182 Towa 691, 166 N.W. 202.

January 18, 1977

TAXATION: Property Taxes Levied for Fiscal Year. H.F. 1200, Acts, 66th
G.A,, Second Session. House File 1200 does retroactively change the prop-
erty tax year in lowa from a calendar year to a fiscal year. Taxes payable in
the extended fiscal year constitute taxes levied for the period January 1, 1973,
through June 30, 1974. (Griger to Kopecky, Linn County Attorney, 1-18-77)
#77-1-12

Mr. Eugene J. Kopecky, Linn County Attorney: You have requested the
opinion of the Attorney General concerning H.F. 1200, Acts of the 66th G.A.,
Second Session, enacted by the legislature in 1976. As a prerequisite for under-
standing your questions, it is necessary to set forth the events which preceded
the enactment of H.F. 1200.

Prior to the enactment of Chapter 1020, Acts of the 64th G.A., Second
Session, in 1972, lowa property taxes were levied for a calendar year period
(tax year) and payable during the next calendar year i.e. 1972 taxes payable
in 1973. 0.A.G. Capotosto to Redmond, May 28, 1975; 1974 O.A.G. 501. The
provisions of Chapter 1020 have been considered by this office in various opin-
ions. 1974 O.A.G. 501; 1974 O.A.G. 504; 1974 O.A.G. 547; 1974 O.A.G. 585;
O.A.G. Capotosto to Redmond, May 28, 1975. In the latter opinion, the
Attorney General opined with reference to the tax on real estate:
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“With the enactment of Chapter 1020, Acts of 64th G.A., as amended by
Chapter 1096, Acts of 65th G.A., the real estate was still assessed as of January
1, 1973. However, taxes levied in September of 1973 were made payable in
three installments rather than the customary two. The three installments were
made delinquent on April 1, 1974, October 1, 1974 and April 1, 1975. Section
8.51, unnumbered paragraph ten (10), Code of Iowa, 1975. The purpose for
doing this was to effectuate the smooth transition of lowa counties, cities and
other political subdivisions from a calendar year budget system to a fiscal year
budget system. In addition to calling for payment of property taxes levied
during 1973 in three installments, the legislature also provided in Chapter 1096,
§5 (now §85, unnumbered paragraph three (3), Code of lowa, 1975), that the
levy be up to 509 higher. Since the taxes would be payable in three instaliments,
rather than two, the amount of each installment would not be raised.

“Each of these payments is based upon the assessment and levy made in 1973.
For future years property continues to be assessed as of January | of each year,
but taxes are not levied until the March session of the boards of supervisors of
the following year. For example, property was assessed as of January 1, 1974
and taxes based upon that assessment were levied by the boards of supervisors
in March of 1975. Taxes based on this assessment and levy are payable in two
installments the first of which becomes delinquent as of October 1, 1975, with
the second instaliment delmquem on April 1, 1976. Ch. 1020, §§80 81, Acts of
64th G.A., 1972 Sess.” * *

“Thus, to answer your first question, it is the opinion of the Attorney General
that the three property tax installments payable during the extended fiscal
year represent the property assessed and tax levied for the year 1973.” (emphasis
supplied)

The above conclusion was also reached by the Attorney General with
reference to the tax on personal property. 1974 O.A.G. 501. However, the
legislature modified that conclusion under certain circumstances which need
not be detailed herein. See §56 of Chapter 1096, Acts of 65th G.A., Second
Session. The other opinions of the Attorney General also considered that
Chapter 1020 did not change the property tax year from a calendar year to a
fiscal year. Rather, Chapter 1020 changed the budget year for political sub-
divisions from a calendar year to a fiscal year.

In 1976, the legislature enacted H.F. 1200, a primary purpose of which was
to expressly state that the property tax year for which the taxes were levied
constitute a fiscal year rather than a calendar year. Section 1 of H.F. 1200
provides:

“The three installments of property taxes which became delinquent on April
1, 1974, October 1, 1974, and April 1, 1975, pursuant to the provisions of
Chapter four hundred forty-five (445) of the Code, were the property taxes
for the period beginning January 1, 1973, and ending June 30, 1974.

“The two installments of property taxes which became delinquent on October
1, 1975, and April 1, 1976, were the property taxes for the fiscal year beginning
July 1, 1974, and ending June 30, 1975.”

H.F. 1200 also provides in §4 thereof that the valuation of property as of
January first constitutes the assessment date for an assessment year period
which is a calendar year. It also states that all property tax statutes providing
that claims be filed for tax exemptions or credits are to be construed to require
such filing during the assessment (calendar) year. See e.g. §425.2 (homestead
tax credit), §427.6 (military service tax exemption), §427A.4 (personal property
tax credit), Code of Iowa, 1975. In the event no claim is required to be filed
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to procure such exemption or credit, §4 states that the status of the property
on the levy date of the fiscal year commencing during the assessment year
determines eligibility for exemption or credit. Section 4 of H.F. 1200 then
provides:

“The assessment date for property taxes for the fiscal period beginning
January 1, 1973 and ending June 30, 1974, and which became delinquent during
the fiscal period beginning January 1, 1974 and ending June 30, 1975, was
January 1, 1973. The assessment date for property taxes for the fiscal year
beginning July 1, 1974 and ending June 30, 1975 and which became delinquent
during the fiscal year beginning July 1, 1975 and ending June 30, 1976 was
January 1, 1974. Thereafter, the assessment date is January first for taxes for
the fiscal year which commences six months after the assessment date and which
become delinquent during the fiscal year commencing eighteen months after
the assessment date.”

The aforementioned provisions of §4 with reference to assessment dates,
assessment years, and tax exemptions and credits do not alter any property
tax principles existing prior to the adoption of H.F. 1200.

Section 445.36, Code of Iowa, 1975, isamended by §5 of H.F. 1200 to provide
in relevant part:

“l. For fiscal years after July 1, 1975, the property taxes which become
delinquent during the fiscal year shall be for the previous fiscal year.”

Pursuant to §6 of H.F. 1200, the provisions of §1 are retroactive to January
1, 1973, those of §4 are retroactive to January I, 1976, and those of §5 are
retroactive to July 1, 1975.

You have posed two questions, both of which concern the effect which H.F.
1200 has upon the property taxes payable during the extended fiscal year
(January 1, 1974 to June 30, 1975) and which taxes, as previously noted, were
opined by this office to have been levied for the calendar year 1973.

Your first question is whether the legislature has in the enactment of H.F.
1200 provided that the taxes payable in the extended fiscal year were for the
period beginning January 1, 1973 and ending June 30, 1974. You state that
H.F. 1200 purports to be a clarification of Chapters 1020 and 1096 and you
inquire whether the legislature “by declaring their intent” in H.F. 1200 can
change the meaning of Chapters 1020 and 1096. Actually, a careful reading
of the prior opinions of this office cited herein will disclose that the legislature,
by adopting Chapters 1020 and 1096, did not change the meaning of the concept
of a property tax year in lowa which both prior and subsequent to the enact-
ment of such legislation was and continued to constitute a calendar year. The
opinions carefully distinquished between the tax year and the year the taxes
were paid. Hence, your question is based upon an erroneous assumption. How-
ever, it is clear that §1 of H.F. 1200 did expressly change the tax year from the
calendar year 1973 to a fiscal period commencing January 1, 1973 and ending
June 30, 1974. Because of this legislation, the prior opinions of the Attorney
General opining that the tax year constituted a calendar year are now rendered
inoperative.

Your second question is whether H.F. 1200 has a retroactive effect for
property taxes payable during the extended fiscal year and, as a consequence,
are such taxes levied for the period January 1, 1973 through June 30, 1974. The
answer is clearly yes as the provisions of §6 of H.F. 1200 state that the provisions
of §1 are retroactive to January 1, 1973. Obviously, the legislature’s purpose



27

is enacting H.F. 1200 was to change the concept of tax year from that of a
calendar year to that of a fiscal year to coincide with the change and transition
of the budget year for political subdivisions from a calendar year to a fiscal
year, without disrupting the machinery of taxation. While it is true that the 1973
taxes have been collected during the extended fiscal year, H.F. 1200 did not
increase nor decrease anyone’s property taxes and the county treasurers would
not collect any additional taxes levied for the period January 1, 1973 through
June 30, 1974. These conclusions are fortified by the only judicial opinion on
this subject which this office is aware of. In Beaman v. Adams, Small Claims
No. SC1-385-0676, District Court of Adair County, July 30, 1976, a copy of
which is attached to this opinion, the Hon. John E. Wietzke stated in relevant
part with reference to the language in §! of H.F. 1200:

“Interestingly it has come to the Courts attention that the Iowa legislature
in its most recent session did pass and the Governor signed into law June 10,
1976, House File 1200 which is retroactive and in Section | states that the three
installments of property taxes delinquent April 1, 1974, October 1, 1974, and
April I, 1975 were taxes for the 18 month period January 1, 1973 to June 30,
1974 and the ones delinquent October 1, 1975 and April 1, 1976 are for fiscal
year July 1, 1974 to June 30, 1975. This not only confirms that the change was
not the assessment of an additional payment but a mere renaming to change
over to a fiscal year basis. ..” (emphasis supplied).

January 20, 1977

STATE OFFICERS & DEPARTMENTS: Executive Council; employment
of counsel. §§13.2 and 13.3, Code of Iowa, 1975. The Executive Council has
no authority to employ legal counsel at public expense to defend an indi-
vidual named as a defendant in a quo warranto proceeding brought by the
state to test such individual’s title to the office of state senator. (Haesemeyer
to Wellman, Secretary, Executive Council of lowa, 1-20-77) #77-1-13

Mr. W. C. Wellman, Secretary, Executive Council of Iowa: By your letter
of January 17, 1977, you have requested an opinion of the Attorney General
and state:

“Under date of January 12, 1977, the Honorable John Scott, State Senator,
addressed a letter to the members of the Executive Council advising them of
the action in ‘quo warranto’ brought against Senator Scott by you in Polk
County District Court.

“Senator Scott asked the Executive Council, pursuant to the provisions of
Section 13.3, Code of lowa, 1975, to appoint Mr. Lee Gaudineer, Attorney at
Law, Des Moines, lowa, to represent him in this action as detailed in Senator
Scott’s letter, a copy of which is attached hereto.

“The Executive Council, in meeting held this date, directed this office to
request of you a letter in which is stated that personnel on your staff cannot
represent Senator Scott because the office of the Attorney General of Iowa has
brought the action in ‘quo warranto’ against Senator Scott in the Polk County
District Court, and that the Executive Council has the legal right to employ
the services of Counsel to represent Senator Scott.”

Section 13.3, Code of lowa, 1975, as amended by §2, Chapter 1059, 66th
G.A., Second Session (1976) provides:

“Disqualification—Substitute. If, for any reason, the attorney general be
disqualified from appearing in any action or proceeding, the executive council
shall appoint some suitable person for that purpose and defray the reasonable



28

expense thereof from any unappropriated funds in the state treasury. The
department involved in the action or proceeding shall be required to recom-
mend a suitable person to represent it and when the executive council concurs
in the recommendation the person recommended shall be appointed.”

Plainly, since the Attorney General has brought this action in quo warranto
to test the title of Senator Scott to the office of State Senator, personnel on
the staff of the Attorney General are disqualified from defending the action
on behalf of Senator Scott, and we so state.

However, for reasons which we shall set forth herein, it is our opinion that
the Executive Council does not have a legal right to employ the services of
counsel to represent Senator Scott notwithstanding the disqualification of
the Attorney General to do so. The reference to “any action or proceeding”
found in §13.3, in our opinion refers back to such actions and proceedings as
are described in §13.2, which provides in relevant part:

“It shall be the duty of the attorney general, except as otherwise provided
by law to: * * *

“2. Prosecute and defend in any other court or tribunal, all actions and
proceedings, civil or criminal, in which the state may be a party or interested,
when, in his judgment, the interest of the state requires such action, or when
requested to do so by the governor, executive council, or general assembly.

“3. Prosecute and defend all actions and proceedings brought by or against
any state officer in his official capacity. * * *”

Thus, where the Attorney General is disqualified from appearing in any
action or proceeding, the Executive Council is authorized to appoint some
suitable person for that purpose only if the action or proceeding is one in which
the state may be a party or interested or where the action or proceeding is
brought by or against a state officer in his official capacity. The action against
Senator Scott is brought against him in his individual and not his official
capacity. It is brought to test his title to the office of State Senator. In effect
it asks the question, by what right do you claim to hold the office you occupy.
In other words, it is not an action brought against Senator Scott because of
any official action he has taken as a State Senator but to determine the more
fundamental question of whether or not he, as an individual, is a State Senator
at all.

If the court should ultimately determine that Senator Scott failed to meet
the constitutional requirement that he shall have been an inhabitant of the
state one year next preceding his election (Article 111, §§4 and 5, Constitution
of lowa) and for that reason was not entitled to hold the office of State Senator,
the state would be in the untenable position of having used public funds to
defend the title to office of one who is not entitled to such office but was instead
a mere intruder into such office. If, on the other hand, it should ultimately be
determined by the courts that Senator Scott holds a valid title to his office, the
General Assembly could at that time, if it sees fit to do so, by two-thirds vote
of each branch of the General Assembly, enact a bill to reimburse him for his
expenses of defending this suit. To withhold public funds from Senator Scott
to pay for his defense is consistent with the presumption and burden of proof
in quo warranto proceedings. As stated in Mechem, Public Officers, §493,
p- 322:

“When the respondent is called upon at the suit of the State to show by what
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warrant he assumes to exercise the functions of a public office, the burden of
proving this title rests upon the respondent. As has been seen, the State on its
part is not required in the first instance to show anything, and the respondent

must either disclaim or justify. The burden of proof is, therefore, upon him.
* L I i

Thus, it is our opinion that there is no statutory authority for the Executive
Council to employ attorneys to defend Senator Scott in this quo warranto
action since the suit is brought against him not as a state officer but in his
individual capacity and because the state has no interest, at least at this time,
in the defense of this suit. As stated in 26 Am.Jur.2d p. 177, Elections, §363:

“In the absence of express statutory authority, a court or other tribunal
deciding an election contest may not render judgment for costs in favor of the
prevailing party or order that he be reimbursed for expenses he has incurred
in the contest.”

In addition to the foregoing, reference is made to a number of cases involving
expenses of election contests found in 106 A.L.R. 928, 933. Apart from the
fact that a proceeding in quo warranto is different in a number of respects from
an election contest, it appears that in the cases cited in this annotation there
were specific provisions for the imposition of costs and that the contestant
seeking reimbursement had been successful in the contest. In the case of Hull
v. Eby, 123 Towa 257, 98 N.W. 774, a judgment that the state pay the costs of
the proceedings (contest and quo warranto consolidated) was held unwarranted
since the contestant was chargeable therewith under a statute. The statute
referred to in this case was essentially the same as present Rule of Civil Pro-
cedure 304, which provides:

“Costs.

“(a) Judgment against any defendant or intervenor shall include judgment
_ for the costs of the action. Judgment against a pretended corporation shall
" adjudge the costs against the person or persons acting as such.

“(b) If the action fails, the court may adjudge the costs against any private
individual who brought it; otherwise they shall be paid as provided by the
statutes governing costs in criminal cases.”

Perhaps more in point than the annotation found in 106 A.L.R. 928 is an
annotation entitled “Payment of attorney’s services in defending an action
brought against officials individually as within power or obligation of public
body.” 130 A.L.R. 736, 742. Cited therein among other cases in McCredie v.
Buffalo, 2 How. Pr. N.S. (N.Y. 1885). In that case, it was found that a munici-
pality had power to indemnify a city official for expenses incurred by him in
defending a suit brought to remove him from office. However, in that case,
the court found that the complaint challenged not only his title to the office
but every act he had performed in such office, thus furnishing the necessary
element of governmental interest. Other cases cited in this annotation and in
supplemental decisions lend no support for the proposition that the Executive
Council should in the present case agree in advance to pay from public funds
for the defense of Senator Scott’s title to his office.

In Florida, there have been a number of cases involving the authority of
public bodies to use taxpayer funds to pay for the defense of public officials.
Peck, et al. v. Spencer, 26 Fla. 23,7 So. 642 (1890); Williams v. City of Miami,
42 So0.2d 582 (Fla. 1949); Miller v. Carbonelli, 80 So0.2d 909 (Fla. 1955); Duplig
v. City of South Daytona, 195 So0.2d 581 (Fla. App. 1st Dist. 1967); and Estes

427293
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v. City of North Miami Beach, 227 So.2d 33 (Fla. 1969). In some of these cases,
the legality of using public funds to defend public officials was upheld while
in others it was not. Moreover, not all of these cases were quo warranto pro-
ceedings. Estes v. City of North Miami Beach, supra, the last of the foregoing
Florida cases, was an action to enjoin the city council from paying from city
funds a special counsel employed to defend four of the seven members of the
city council in a suit charging election law violations and seeking an injunction
to prevent the councilmen from performing any of their duties other than
legislative. In reaching its conclusion that the expenditure of the public funds
was proper, the court noted that the action which had been defended was
brought against a majority of the city council and that if the injunction sought
had been granted, the city would have been prevented from continuing the
operation of its business affairs during the pendency of the litigation. The court
in Estes then went on to observe:

“Being concerned about the chaotic condition which might ensue and be
confronted with the effect of such an injunction on the public welfare and
property of the municipality, it was not an abuse of discretion for the city
council to determine that the city had an interest which would be affected by
the outcome of the proceedings.”

The Estes court distinguished the decision in Peck v. Spencer, supra, an
action in which a taxpayer sought a declaration that the town council was with-
out authority to authorize the acting mayor to employ counsel to defend, at
the town’s expense, a suit which had been filed against the acting mayor by
the defeated candidate to test the legality of the town election, noting that the
election contest in the Peck case did not affect the ability of the town council
to perform their functions and the city had no interests in the outcome. The
Estes court also distinguished Williams v. City of Miami, supra, noting that
the court in that case found that the city commission had no interest in a suit
involving the stay of a recall election of one commissioner. Miller v. Carbonelli,
supra, and Duplig v. City of South Daytona, supra, were both found by the
court in Estes to be not in conflict with its decision, because in Miller quo war-
ranto proceedings directly affected the proper governance and administration
of village affairs and because in Duplig, a defamation suit, the court found
that the city had a pecuniary interest in seeing that the mayor brought to the
attention of the council information concerning the conduct of officials serving
at the pleasure of the council. It is evident from Estzes and the other Florida
cases, that the rule in that state would seem to be that attorneys’ fees will be
allowed out of public funds where the action being defended directly affects
the operation of the governmental body involved and that where the action
is brought against a majority of the members of the body such affect on govern-
mental operations is more likely to be present than the situation where it is
brought against only one member. See also Chandler v. Saena, 315 S.W.2d 87
(Texas, Civ. App. 1958).

In the case of the quo warranto proceedings against Senator Scott, it can
hardly be said that the functioning of the Iowa Senate will be affected by the
suit. He continues to function as a senator during the pendency of this litigation
and no injunction has been sought to prevent him from doing so. Moreover,
in all of the cases we have found, the litigation for the defense of which indem-
nification was being sought had been concluded. In the case of Senator Scott,
the litigation has barely begun. To agree to pay his legal fees at this juncture
would be premature and could be urged as a finding by the Executive Council
that he holds valid title to office.
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Under all these circumstances, it is our opinion that the Executive Council
is without authority to employ counsel to defend Senator Scott in the quo war-
ranto proceeding presently pending against him in the Polk County District
Court.

January 14, 1977

STATE OFFICERS AND DEPARTMENTS: Department of Transporta-
tion; Bicycle Paths. §§307A.2(13), 308A, 312.1,312.2, 313.3, 313.4and 321.1,
Code of Iowa, 1975. The road use tax money may be used for bikeway con-
struction where the path will be built on the same right of way as a motor
highway since it would provide not only for the safety of the bicyclist, but
also serve as a mode of removing a hazard to the motorist. A bikeway could
also probably be constructed with these funds on a separate right of way if
it could be shown that bike traffic would be diverted from a neighboring
motor highway. (Haesemeyer to Welden, State Representative, 1-14-77)
#77-1-14

The Honorable Richard W. Welden, State Representative: You have re-
quested an opinion of the Attorney General with respect to the following:

“1. Is the authority of the Transportation Commission to spend money
from the road use tax fund limited to appropriations made by the legislature
and money from the primary road fund used for the establishment, construc-
tion, and maintenance of the primary road system as authorized in Sec. 313.4?

“2. Sec. 306.3, paragraph 2, defines the primary road system as being ‘those
roads and streets, both inside and outside of municipalities, classified under
Sec. 306.1 as freeway-expressway, arterial and arterial connector.’

“Paragraph 1 of this section 306.3 defines as ‘road or street’ for the purpose
of the code as the ‘entire width between property lines — of every way or place
of whatever nature when any part of such way or place is open to the public, as
a matter of right, for the purposes of vehicular traffic.’

“Chapter 321.1, paragraph |, states ‘Vehicle means every device in, upon or
by which any person or property is or may be transported or drawn upon a
highway.’ Then the first of several exclusions is ‘any device moved by human
power.’

“The second question is, Under existing Iowa law can a separate right-of-
way designated for use only by bicycles and snowmobiles qualify as a ‘road or
street” which can be classified under 306.1 as a portion of the primary road
system and thus be eligible for funding from the primary road fund under Sec.
31347

1 am not entirely certain that I fully understand your first question. If you
are asking if Department of Transportation (DOT) expenditures are limited
to money received by appropriations and money from the primary road fund,
the answer is yes. If you are asking if the authority to choose the objects of the
expenditures is limited by the cited statute, §313.4, Code of Iowa, 1975, the
answer again is yes.

Article VII, §8 of the Constitution of lowa, as added by the amendment of
1942, provides:

“Motor vehicle fees and fuel taxes. All motor vehicle registration fees and
all licenses and excise taxes on motor vehicle fuel, except cost of administration,
shall be used exclusively for the contruction, maintenance and supervision
of the public highways exclusively within the state or for the payment of
bonds issued or to be issued for the construction of such public highways and



32

the payment of interest on such bonds.”
Section 312.1, Code of lowa, 1975, provides:

“Fund created. There is hereby created, in the state treasury, a road use
fund. Said road use tax fund shall embrace and include:

“I. All the net proceeds of the registration of motor vehicles under chapter
321.

“2. All the net proceeds of the motor vehicle fuel tax or license fees under
chapter 324, except those net proceeds allocated to the primary road fund under
section 324.79.

“3. All revenue derived from the use tax, under chapters 423 on motor
vehicles, trailers, and motor vehicle accessories and equipment, as same may
be collected as provided by section 423.7.

“4. Any other funds which may by law be credited to the road use tax fund.”

DOT controls the road use tax fund thus created in two ways: through the
primary road fund, under the authority of §312.2(1) and §313.3(1); and through
the five hundred thousand dollars “to be used for paying expenses incurred
by the secondary and urban road departments and the commission other than
expenses incurred for extensions of primary roads in cities”, as stated in
§312.2(5). All of the other road use tax fund allocations made in §312.2 are
subject to the control of some other body (§312.2(2)(3)(4)), or go to some
special project. (§312.2(5)(6)(7). Such §§312.2 and 313.3 provide:

§312.2

“Allocations from fund. The treasurer of the state shall, on the first day of
each month, credit all road use tax funds which have come into his hands, to
the primary road fund, the secondary road fund of the counties, the farm-to-
market road fund, and the street construction fund of cities in the following
manner and amounts:

“l. To the primary road fund, forty-seven percent.

“2. To the secondary road fund of the counties, twenty-nine percent.
“3. To the farm-to-market road fund, nine percent.

“4. To the street construction fund of the cities, fifteen percent.

“5. The treasurer of state shall before making the above allotments credit
annually to the highway grade crossing safety fund the sum of two hundred
forty thousand dollars, credit annually to the primary road fund the sum of
one million four hundred thousand dollars for carrying out subsection 12 of
section 307A.2, the last paragraph of section 313.4 and section 307A.5, and
credit annually to the primary road fund the sum of five hundred thousand
dollars to be used for paying expenses incurred by the secondary and urban
road departments of the commission other than expenses incurred for
extensions of primary roads in cities. All unobligated funds provided by this
subsection, except those funds credited to the highway grade crossing safety
fund, shall at the end of each year revert to the road use tax fund. Funds in the
highway grade crossing safety fund shall not revert to the road use tax fund
except to the extent they exceed five hundred thousand dollars at the end of
any biennium.

“6. The treasurer of state shall before making the above allotments credit
annually to the primary road fund the sum of two million five hundred thousand
dollars or an amount equal to one-ninth of the federal allotment whichever
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is the smaller, said sum to be used for matching the federal allotment to the
state of lowa for the use of the interstate and national defense highways in the
state of lowa.

“7. The treasurer of state shall before making the allotments provided for
in this section credit monthly to the division of motor vehicle registration of
the department of public safety funds sufficient in amount to pay the costs
of purchasing supplies and materials and for the cost of prison labor used in
manufacturing motor vehicle registration plates, decalcomania emblems, and
validation stickers at the prision industries.”

§313.3

“Primary road fund. There is hereby created a primary road fund which
shall include and embrace:

“1. All road use tax funds which are by law credited to the primary road fund.
“2. All federal aid primary and urban road funds received by the state.
“3. All other funds which may by law be credited to the primary road fund.

“4. All revenue accrued or accruing to the state of lowa on or after January
26, 1949, from the sale of public lands within the state, under Acts of Congress
approved March 3, 1845, supplemental to the Act for the administration of
the states of Iowa and Florida into the Union, chapters 75 and 76 (Fifth
Statutes, pages 788 and 790), shall be placed in the primary road fund.”

The primary road fund is managed by the DOT under the authority of §313.4
(disbursement of fund) and §306.2 (defining “department™ as used in §313.4).

Section 313.4, Code of Iowa, 1975, provides:
“Disbursement of fund.

“l. Said primary road fund is hereby appropriated for and shall be used
in the establishment, construction and maintenance of the primary road system,
including the drainage, grading, surfacing, construction of bridges and culverts,
the elimination or improvement of railroad crossings, the acquiring of
additional right of way, all other expense incurred in the construction and
maintenance of said primary road system and the maintenance and housing
of the department.

“2. Such fund is also appropriated and shall be used for the construction,
reconstruction, improvement and maintenance of state institutional roads
and state park roads and bridges on such roads as provided in subsection 12
of section 307A.2, for restoration of secondary roads used as primary road
detours and for compensation of counties for such use, for restoration of
municipal streets so used and for compensation of cities for such use, and for
the payments required in section 307A.5.

“3. It is further provided that there is appropriated to the department which
would otherwise revert to the primary road fund pursuant to the provisions
of the Act appropriating the funds or chapter 8, an amount sufficient to pay
the increase in salaries, which increase is not otherwise provided for by the
general assembly in an appropriation bill, resulting from the annual review
of the merit pay plan as provided in subsection 2 of section 19A.9. The appro-
priation herein provided shall be in effect from the date of approval by the
executive council to the end of the fiscal biennium in which it becomes effec-
tive.”

It may be you are inquiring as to whether the legislature can determine
specific projects to be undertaken through designated appropriations. In this
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connection, it should be noted that §307A.2 imposes certain duties upon the
DOT. Specifically, §307A.2(13) requires the Commission to adopt a S year
program for the primary system which is to be reviewed annually. If the
legislature were to select projects through its appropriation process, it would
nullify this portion of the Code, and bring on the pork barrel.

Turning to your second question concerning the use of the primary road
fund for trails or paths for bicycles and snowmobiles, we should point out that
your reference to the definition of “vehicle” set forth in §321.1 is not well taken.
The definitions found in that section are by the terms of such §321.1 applicable
only to occasions where they are used in Chapter 321.

In our opinion, bikeways and snowmobile trails could be built by road use
tax funds where they would be built on the same right of way as the motor high-
way, or on a separate right of way where it could be shown that bicycle traffic
would be diverted from a motor highway. The Anti-Diversion Amendment
would not prohibit the use of funds for this purpose, since it has been interpreted
to allow “all things necessary to the completed accomplishment of a highway
for all uses properly a part thereof.” Edge v. Brice, 253 Towa 710, 113 N.W .2d
755, 759 (1962); See Slapnicka v. City of Cedar Rapids, 258 lowa 382, 139
N.W.2d 179 (1965). (preliminary engineering surveys held within expenditures
allowed by statute limiting municipal road use tax funds solely to “construc-
tion” of roads and streets).

A bikeway accompanying a motor highway could be said to be a part of the
highway needed to keep bicyclists out of the way of the motorists. The bikeway
is analagous to a sidewalk, and since the latter has been deemed to be a permis-
sable use of road use tax funds where bordering a highway, see 1970 OAG 508,
a bikeway could also be constructed with those funds in such a situation. But
see, 1962 OAG §13.2 at 254, holding contra to the 1970 opinion; however, the
older opinion was written December 13, 1961, before the somewhat broader
interpretation of Edge v. Brice, supra, was handed down, on March 6, 1962.
See also, 1968 OAG 494 (safety rest areas deemed within “construction”) and
1972 OAG 362 (Anti-Diversion Amendment prohibits acquisition of bill-
boards, signs, and junk yards with road use funds).

In a recent Massachusetts case, the Supreme Judicial Court of Massachusetts
has held that motor vehicle use and fuel tax revenues may be used to fund a
state senate bill providing for establishment of bikeways and bicycle parking
facilities, despite a constitutional limitation that such funds be used for highway
and mass transportation purposes. The Court found such use of the funds to
be proper in view of the facts that the bill was intended to provide alternative
means of travel to commuters, that the bikeway was intimately related to
traditional highway uses and to interests of motorists, and that the bicycle
parking facilities would be construed at or adjacent to mass transit facilities.
Opinion of the Justices to the Senate, 352 N.E.2d 197 (Mass. 1976).

Chapter 308A of the 1975 Code also is applicable here, for it gives the
Conservation Commission power to build recreational bikeways with funds
coming from private donations, federal grants, or appropriations by the legis-
lature. This chapter could be deemed to be an indication that the funds for
bikeways may only come from the sources provided for in §308A.2, but the
chapter itself refers only to recreational bikeways, and does not limit funds
available for bikeways, which have as a primary purpose transportation or
motor highway safety.
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To summarize the above, it is our opinion that road use tax money may be
used for bikeway construction where the path will be built on the same right
of way as a motor highway since it would be nothing more than a glorified
sidewalk, existing not only for the safety of the bicyclist, but as a mode of
removing a hazard to the motorist. A bikeway could also probably be con-
structed with these funds on a separate right of way if it could be shown that
bike traffic would be diverted from a neighboring motor highway.

January 25, 1977

CONSTITUTIONAL LAW: GENERAL ASSEMBLY: QUALIFYING:
OATH. Art. 111, §§2, 3, and 32, Const. of lowa, §§2.1, 2.3, 2.4, 2.6, 2.8,
63.1, 63.3, 63.7 and 63.8, Code of Iowa, 1975. An incumbent State Repre-
sentative, elected to succeed herself, adequately qualifies by taking the oath
of office within 20 days after the second secular day of January of the first
year of the term for which she was elected. (Turner to Harper, State Repre-
sentative, 1-25-77) #77-1-15

The Honorable Mattie Harper, State Representative: You have requested
an opinion of the Attorney General as to whether, being an incumbent State
Representative reelected in November, 1976, you failed to qualify within the
time limit required by law when, because of illness, you were prevented from
taking your oath of office until Saturday, January 22, 1977, more than ten
days after the legislature convened, Of course, members of the General Assem-
bly ordinarily qualify by taking the oath on the second Monday in January,
the day the General Assembly convenes. Art. 111, §§2, Constitution of Iowa
as amended in 1968 and §§2.1, 2.3, 2.4, 2.6 and 2.8, Code of Iowa, 1975.

Article II1, §3, Constitution of Iowa, provides:

“The members of the House of Representatives shall be chosen every second
year, by the qualified electors of their respective districts, and their term of
office shall commence on the first day of January next after their election, and
continue two years, and until their successors are elected and qualified.”
(Emphasis added).

You are your own successor and there appears to be no constitutional time
limit which would create a vacancy by reason of your failure to take the oath
until January 22. The Constitution says that your term is for two years and
until your successor is elected and qualified. Thus, constitutionally speaking,
you serve until you succeed yourself by taking the oath for your new term.

Chapter 63, Code of lowa, 1975, provides by statute for the time and manner
of qualifying for elective or appointive office. Assuming, without deciding, that
this chapter applies to legislators notwithstanding Art. I1I, §3, you have never-
theless qualified within the time limit therein provided. The relevant sections
are as follows:

“63.1 Time. Each officer, elective or appointive, before entering upon his
duties as such, shall qualify by taking the prescribed oath and by giving, when
required, a bond, which qualification shall be perfected, unless otherwise
specified, before noon of the second secular day in January of the first year
of the term for which such officer was elected. * * *

“63.3 Unavoidable casualty. When on account of sickness, the inclement
state of the weather, unavoidable absence, or casualty, an officer has been
prevented from qualifying within the prescribed time, he may do so within
ten days after the time herein fixed. * * *
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“63.7 Officer holding over. When it is ascertained that the incumbent is
entitled to hold over by reason of the nonelection of a successor, or for the
neglect or refusal of the successor to qualify, he shall qualify anew, within the
time provided by section 63.8.

“63.8 Vacancies—time to qualify. Persons elected or appointed to fill
vacancies, and officers entitled to hold over to fill vacancies occurring through
a failure to elect, appoint, or qualify, as provided in chapter 69, shall qualify
within ten days from such election, appointment, or failure to elect, appoint,
or qualify, in the same manner as those originally elected or appointed to such
offices.”

It seems clear from §63.8 that the ten days prescribed for the requalification
of an officer, entitled to hold over to fill a vacancy on account of the failure
of a newly elected officer to qualify, is in addition to the ten days provided in
§63.3 for a person who is prevented from qualifying because of inclement
weather, unavoidable absences or casualty.

Even assuming that §63.1 applies, and that technically a legislator should
qualify on the second secular day of January of the first year of the term for
which he was elected (which is January 3 this year), you qualified on January
22, 1977, within the 20 days permitted you as an incumbent entitled to hold
over until you successor is qualified. But it seems unlikely to us that §63.1
applies because of the aforesaid provisions of Chapter 2 which indicate that a
legislator properly qualifies on the first day of the session rather than the second
secular day of January. If legislators were sworn in on the second secular day
of January, their filing of certificates of election on the opening day of the
session, as provided in §2.4, would be an empty formalism, without any real
significance, a fact we cannot assume in statutory construction. See also Art.
II1, §32, 1956 OAG 29 and 1974 OAG 396.

Finally, it is questionable whether the time which Art. III, §3, gives an
incumbent legislator in which to qualify (until his successor is elected and
qualified) can be limited by law. But we need not decide that question here
because of our determination that you have qualified within the time provided
by the statutes.

January 27, 1977

COUNTIES: Brucellosis Fund Claims. Chapter 164, Code of Iowa, 1975.
The Board of Supervisors should allow claims to indemnify owners of ani-
mals slaughtered under authority of the law only if there is money available
in the fund to pay the claim. (Nolan to Tullar, Sac County Attorney, 1-27-77)
#77-1-16

Mr. Lon R. Tullar, Sac County Attorney: We have received your letter
requesting an opinion of this office regarding a claim made upon Sac County,
Iowa, pursuant to Chapter 164 of the 1975 Code of Iowa. The facts as set out
in your letter are as follows:

“Cattle of a local farmer were condemned under the provisions of I.C.A.
Chapter 164. The Department of Agriculture of the State of lowa certified
the amount of the claim and filed the same with the Sac County Board of Super-
visors. The amount of the claim is now in dispute (see I.C.A. Section 164.28
and Op. Atty. Gen. June 4, 1974). A dispute has risen in that the claim is well
in excess of the monies presently in the Sac County Brucellosis Fund (herein-
after called Fund); the claim is for approximately $231, 000.00 , while the Fund
has less than $2,500.00 in it presently and its annual maximum levy is approxi-
mately $49,000.00.”
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We then proceed to attempt to answer the specific questions raised in your
letter in the order in which they were presented.

“]. Does I.C.A. Chapter 164 set a limitation on the total amount of indem-
nity to be paid a Claimant; see specifically Sections 164.21 and 164.277"

Section 164.21, as amended by Chapter 127, Laws of the 66th G.A., 1975
Session, provides:

“The department shall certify the claim of the owner for each animal slaugh-
tered in accordance with this chapter. An infected herd may be completely
depopulated and indemnity paid on individual animals when, in the opinion
of the officials of the department and officials of the animal research service
of the United States department of agriculture, the disease cannot be adequately
controlled by routine testing.

“Indemnity can only be paid if money is available in the county or origin
and if indemnity payment is also made by the United States department of
agriculture.

“In the case of individual payment, all animals shall be individually appraised
and the amount of indemnity shall be equal to the difference between the
slaughter value and the appraisal price, less the amount of indemnity paid by
the United States department of agriculture. The total amount of indemnity
paid by the county of origin for a grade animal or a purebred animal shall not
exceed two hundred dollars. However, if a purebred animal is purchased and
owned for at least one year before testing and the owner can verify the actual
cost, the board of supervisors of the county of origin may, by resolution award
the payment of an additional indemnification not to exceed five hundred fifty
dollars or the actual cost of the animal when purchased, whichever is less.”

Section 164.27 provides:

“Whenever the balance of such fund becomes less than twenty-five hundred
dollars, the county auditor shall notify the department in writing of such fact,
and no expense shall be incurred in such account in excess of the cash available
in such fund.”

It is our view that the provisions of §164.21 do provide a limitation on the
total amount of indemnity which a claimant may receive. This amount is
generally limited to $200 per animal, plus the lesser of the amounts of $550 or
the actual cost of the animal when purchased, when authorized by resolution
of the board of supervisors, upon verification by the owner of the actual cost
of the animal purchased and owned for at least one year before testing.

«2. If not, is the Claimant entitled to approval of his claim only as the Fund
increases under I.C.A. Sections 164.23 and 164.247”

Section 164.23 provides:

“In each county in the state, the board of supervisors shall each year, when
it makes the levy for taxes, levy a tax sufficient to provide a fund to pay the
indemnity, as set out in section 164.21, and other expenses provided in this
chapter, and expenses of the inspection and testing program provided in Chap-
ter 163A, and such levy shall not exceed in any year thirteen and one-half cents
per thousand dollars of assessed value of the taxable value of all the property
in the county.”

Section 164.24, as amended by Chapter 127, Acts of the 66th G.A., 1975
Session, provides:

“Such levy shall be placed upon the tax list by the county auditor and
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collected by the county treasurer in the same manner and at the same time as
other taxes of the county. The money derived from such levy shall be placed in
a fund to be known as the ‘County Brucellosis Eradication Fund’, and shall be
used only for the payment of claims as provided in this chapter, and for pay-
ment of the expenses of the inspection and testing program provided in Chapter
163A. However, the board of supervisors may transfer any unexpended funds
from the county brucellosis eradication fund to the county tuberculosis
eradication fund to meet any unpaid obligations of the county tuberculosis
eradication fund.”

Section 164.27, as set out above, prohibits paying any amount in excess of
the cash available in the brucellosis eradication fund. Section 343.10, Code of
lowa, 1975, prohibits the allowance of any claim which will result “during said
year, in an expenditure from any county fund in excess of an amount equal
to the collectible revenues in said fund for said year, plus any unexpended
balance in said fund for any previous year”.

Accordingly, it is our view that the claimant is entitled to approval of this
claim only if there are funds available in the eradication fund to pay such claim.
In this connection, it may be noted that §7 of Chapter 127, 66th G.A., 1975
Session, also amends §165.19, Code of lowa, 1975, to provide authority for
the board of supervisors to “transfer any unexpended funds from the county
tuberculosis eradication fund to the county brucellosis eradication fund to meet
any unpaid obligations of the county bruceliosis eradication fund”. Also, there
were appropriated, under Chapter 127, an amount of $50,000 for the 1975-
1976 fiscal year to make grants to counties to pay indemnity and expenses
incurred where the board of supervisors had levied the maximum levy for the
county brucellosis fund and all such funds have been expended.

“3. Or, is the Claimant entitled to approval of his claim in total, now, and
an order for a warrant for payment?”

It is our opinion that in light of all of the statutory provisions set out above,
that the claimant is entitled to approval only of such portion of his claim as
can be paid from the available monies in the county brucellosis eradication
fund. Accordingly, it would be inappropriate for the supervisors to approve
a claim in total and order a warrant for payment.

“4. If so, is the Claimant entitled to the warrant being endorsed ‘unpaid
for want of funds’ upon which interest must be paid by the County pursuant
to L.C.A. Chapter 74 and specifically Section 74.2?”

Based on our answer set out above, our response to this question must be
a negative one.

“5. Additionally, may the Sac County Board of Supervisors order the
issuance of Anticipatory Warrants to pay any portion of the claim not payable
due to insufficient funds?”

It is the opinion of this office that the answer to this question is no. For the
provisions of Chapter 74 allowing for anticipatory warrants to be applicable,
the warrant must be legally drawn. If a claim in excess of the amount of availa-
ble funds is not authorized by statute, it would be improper to order such
claim to be paid.

January, 1977

CONSTITUTIONAL LAW
General Assembly; Qualifying; Oath. Art. 111, §§2, 3 and 32, Constitution
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of Towa; §§2.1, 2.3, 2.4, 2.6, 2.8, 63.1, 63.7 and 63.8, Code of lowa, 1975.
An incumbent State Representative, elected to succeed herself, adequately
qualifies by taking the oath of office within 20 days after the second secular
day of January of the first year of the term for which she was elected. (Turner
to Harper, State Representative, 1-25-77) #77-1-15

General Assembly; Qualifications of Members. Art. 111, §7, Constitution
of Towa; §2.6, Code of lowa, 1975. Either house of the General Assembly may,
at any time, during the term of office of one of its members, pass on the quali-
fications of the member, and this power cannot be limited by statute. That
paragraph of OAG Turner to Executive Council, 12-3-76 (#76-12-2) in conflict
herewith is hereby withdrawn. (Turner to Hill, State Senator, 1-7-77) #77-1-3

COUNTIES

Brucellosis Fund Claims. Chapter 164, Code of Iowa, 1975. The board
of supervisors should allow claims to indemnify owners of animals slaughtered
under authority of the law only if there is money available in the fund to pay
the claim. (Nolan to Tullar, Sac County Attorney, 1-27-77) #77-1-16

Mental Health; Liens and Claims; Auditor’s Duties; Board of Supervisors’
Powers. §§125.26, 125.28, 222.78; Ch. 224; §§225.22-23, 230.15, 230.17,
230.20(5) and (6), 230.21, 230.25, 271.15-16, 332.3(2), 444.12, 1975 Code of
Iowa; Ch. 1131, Acts, 65th G.A.; Ch. 1103, §14, Ch. 1104 (H.F. 292), §§1,
3, 5,10, 11, 12, 13, 15, 16, and Ch. 1132, §9, Acts, 66th G.A. Mental health
liens, which result only from certain mental health, drug addict or alcoholic
treatment at certain institutions, are abolished as of January 1, 1977, unless the
county board of supervisors determines that the lien is collectable and the
county attorney initiates a foreclosure proceeding prior to that date. Although
said statutory liens are abolished, the underlying obligation is still collectable
after January 1, 1977. County auditors must maintain an account of the cost
of mental health care for each individual and must maintain a separate record,
or index, of county board of supervisors’ determinations of the ability to pay
of persons potentially liable for such treatment. Said board determinations
are to be made each time the county is billed for treatment, under any standards
and procedures which are necessary, and which directly tend, to accomplish
its duty to determine ability to pay, and which are not otherwise inconsistent
with law. (Murphy to Readinger, Iowa State Representative, 1-4-77) #77-1-1

Law Enforcement,; Agreements. Senate File 1210, 66th G.A. (1976); Chapter
28E and §312.8, Code of lowa, 1975. A county cannot enter into agreements
in which unincorporated communities or business corporations would pay for
law enforcement. (Linge to Svoboda, State Representative, [-11-77) #77-1-10

HIGHWAYS

Indivisible Loads. §§321.454 and 321E.9, Code of Iowa, 1975; §17, Ch. 171,
Acts, 66th G.A., Ist. Two 5 foot bales of hay formed into one 10 foot wide unit
does not become an indivisible load for purposes of receiving a permit for move-

ment of an overwidth load. (Schroeder to Lounsberry, Secretary of Agriculture,
1-11-77) #77-1-7

MUNICIPALITIES

Civil Service; Civil Rights. §§80B.11, 400.7, 400.9 and 601A.7, Code of
Iowa, 1975. Employees not having civil service status may be “blanketed in”
by action of the civil service commission. Employees not having civil service
status are not blanketed in merely by the length of their employment. An em-
ployee with civil service status may not fill a vacancy in a lower position except
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by an entrance examination pursuant to §400.9(3). Minimum age requirements
for policemen must not be in conflict with the eighteen year old provision in
§80B.11. Maximum age requirements are violative of the Iowa Civil Rights
Act unless reasonably based upon the nature of the position. (Blumberg to
Bina, State Representative, 1-11-77) #77-1-9

Incompatibility. The positions of city attorney and part-time magistrate
are incompatible. (Blumberg to Rabendeaux, State Senator, 1-10-77) #77-1-4

Civil Service; Sick Leave. §§400.8, 400.9, 400.11, 400.13, 411.6 and
411.15, Code of lowa, 1975. The chiefs’ civil service eligibility lists expire when
an individual is chosen from them. Chapter 411 does not control an employee’s
sick leave. (Blumberg to Redmond, State Senator, 1-5-77) #77-1-2

SCHOOLS

Special Education. The articles of incorporation of the Society for Hope
Haven School enunciate a purpose of a Christian mission of education for
handicapped children and thus disqualify the institution from educational
aid paid from public funds. (Nolan to Den Herder, State Representative,
1-18-77) #77-1-11

STATE OFFICERS AND DEPARTMENTS

Executive Council; Employment of Counsel. §§13.2 and 13.3, Code of Iowa,
1975. The Executive Council has no authority to employ legal counsel at public
expense to defend an individual named as a defendant in a quo warranto
proceeding brought by the state to test such individual’s title to the office of
state senator. (Haesemeyer to Wellman, Secretary, Executive Council of Iowa,
1-20-77) #77-1-13

Department of Transportation; Bicycle Paths. §§307A.2(13), 308A, 312.1,
312.2, 313.3, 313.4 and 321.1, Code of lowa, 1975. The road use tax money
may be used for bikeway construction where the path will be built on the same
right of way as a motor highway since it would provide not only for the safety
of the bicyclist, but also serve as a mode of removing a hazard to the motorist.
A bikeway could also probably be constructed with these funds on a separate
right of way if it could be shown that bike traffic would be diverted from a
neighboring motor highway. (Haesemeyer to Welden, State Representative,
1-14-77) #77-1-14

Iowa Egg Council; Egg Checkoff. §§196A.15, 196A.17, 196A.18 and
196A.23, Code of lowa, 1975. The expression “payment of tax” as found in
§196A.18 refers to the time when the tax is paid to the Egg Council rather than
the time when the purchaser withholds the tax from the producer. (Haesemeyer
to Wells, Executive Director, lowa Egg Council, '1-10-77) #77-1-6

TAXATION

Property taxes levied for fiscal year. House File 1200, Acts, 66th G.A.,
2nd. House File 1200 does retroactively change the property tax year in lowa
from a calendar year to a fiscal year. Taxes payable in the extended fiscal year
constitute taxes levied for the period January 1, 1973, through June 30, 1974.
(Griger to Kopecky, Linn County Attorney, 1-18-77) #77-1-12

TOWNSHIPS

Fire Protection. §359.43, Code of lowa, 1975. The tax for fire protection
must be uniform throughout a township, except for those areas within a city
or benefited fire district. (Blumberg to Peckosh, Jackson County Attorney,
1-11-77) #77-1-8
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WORKMEN’S COMPENSATION

§86.8, Code of Iowa, 1975. Pursuant to the duties specified in §86.8, the
Industrial Commissioner may employ an actuarial student to produce proba-
bility tables in a form useful to the intended purpose of §85.45(4). (Jackwig
to Wellman, Secretary, Executive Council of Iowa, 1-10-77) #77-1-5

STATUTES CONSTRUED

Code, 1975 Opinion
/20 L PN 77-1-15
2 e, 77-1-15
2 e e 77-1-15
26 e 77-1-3
20 i e, 77-1-15
2.8 e e 77-1-15
13,2 e e 77-1-13
133 e 77-1-13
28E i e 77-1-10
63.] Lo e 77-1-15
63.3 77-1-15
63.7 77-1-15
63.8 L e 77-1-15
80B.11 . .ooviniiiii 77-19
BO.8 L 77-1-5
12526 oo oiin s 77-1-1
125,28 vttt e e 77-1-1
164 .. e e 77-1-16
8 77-1-7
196A.15. . oo 77-1-6
196A.17 oo 77-1-6
196AI8 ...t 77-1-6
196A.23 .. i 77-1-6
22278 e e 77-1-1
224 . e e e 77-1-1
2 e 77-1-1
230.15 e e 77-1-1
230,17 oo e 77-1-1
230.20(5) c v et 77-1-1
23021 oo e e s 77-1-1
230.25 e 77-1-1
27005 o 77-1-1
307A2(13) vvieii e 77-1-14
30BA L. i e i s 77-1-14
3120 o e e 77-1-14
3122 L 77-1-14
3128 e s 77-1-10
3133 e 77-1-14
3134 L e 77-1-14
3210 e e e 77-1-14
321454 . 77-1-7
321E .o e 77-1-7
332.3(2) it e e e e 77-1-1
35943 L e e, 77-1-8
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4007 oot 77-1-9
4008 . oonnii i, 77-1-2
400.9 .ot 77-1-9
4009 L. 77-1-2
40001 Lo, 77-1-2
400,13 .ottt 77-1-2
E L 77-1-2
ATLAS oot 77-1-2
44812 L 77-1-1
L VN 77-1-9
66th GENERAL ASSEMBLY
Ch. 1103 ..ot 77-1-1
Ch. 1104 ..o ieeiannn, 77-1-1
Ch. 1132, 89 . vve e eineaneaaneannn, 77-1-1
SR B b3 T R 77-1-10
HE 1200 oveeeniieiiieannneanns. 77-1-12
CONSTITUTION OF IOWA
Art. TIL, §§2,3and 32 ...ouunnnn..... 77-1-15
FN T30 1) I A 77-1-3

February 2, 1977

BANKING: Statutory Construction. §§4.1(3), 524.806, Code of Iowa, 1975.
The general rule that the use of the singular number includes the plural does
not control with respect to §524.806 which specifically relates to bank de-
posits in the name of two individuals and contemplates that there will be but
one survivor. (Nolan to Harbor, State Representative, 2-2-77) #77-2-1

The Honorable William H. Harbor, State Representative: We have received
your letter with states as follows:

“A constituent friend of mine has posed a concern regarding the Iowa
Banking Code, Section 806. This section deals with the definition of ‘joint
accounts’. It refers to a ‘survivor’ and not ‘survivors’ as some people interpret.
Some financial institutions construe survivors as meaning in the plural and do
accept several names on the deposit cards as people who could conceivably
control an account.

“The question is whether or not this type of action is legal or whether the
wordage contained in Section 806 means a surviving spouse or some other
survivor.”

The answer to your inquiry is contained in §4.1(3), Code of lowa, 1975,
which provides as follows:

“In the construction of the statutes, the following rules shall be observed,
unless such construction would be inconsistent with the manifest intent of the
general assembly, or repugnant to the context of the statute:

* * %

“3. Number and gender. Unless otherwise specifically provided by law the
singular includes the plural, and the plural includes the singular. Words of
one gender include the other genders.”

The language of §524.806 of the 1975 Code of lowa clearly does not contem-
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plate a situation in which there would be more than one survivor. The statute
provides:

“When a deposit shall be made in any state bank in the names of two indi-
viduals, payable to either, or payable to either or the survivor, such deposit,
including interest or any part thereof, may be paid to either of such individuals
whether the other be living or not, and the receipt or acquitance of the individual
so paid shall be a valid and sufficient release and discharge to the state bank
for any payment so made.” [emphasis added]

Accordingly, it is our view that §524.806 is specific legislation which contem-
plates that when only two persons are named on a joint account, there would
be but one survivor.

February 2, 1977

STATE OFFICERS AND DEPARTMENTS: Contracts; Authority; Limi-
tations. Acquisition of office space by Department of Transportation, for
driver’s license office, in store of merchant, even though traffic induced
through store by persons attending driver’s license office might give merchant
in which office located advantage over competing merchant, not a violation
of any state law. (Tangeman to Redmond, State Senator, 2-3-77) #77-2-2

The Honorable James M. Redmond, State Senator: You have requested
an Attorney General’s Opinion in response to the following question:

“Does the receipt of goods and services by the State, a State agency, board,
or commission, or a State political subdivision which operates to the competi-
tive advantage of a specific person or persons in the private sector vs. others
similarly situated in a relevant market and with respect to the business dealings
with these individuals with the general public constitute a violation of state
law?”

Your question was accompanied by correspondence indicating that the
question arose out of a situation in which one merchant had complained about
the advantage another merchant had gained by having a driver’s license office
of the Department of Transportation located in the second merchant’s store.
The merchants consider the walk-in traffic developed from the driver’s license
office to be a commercial advantage.

Your letter and the attachments gave no accusation or information sug-
gesting any specific misconduct of which any of the parties might have been
guilty in the transaction which resulted in the placement of the driver’s license
office in its present location.

Our careful review of the lowa Code, the lowa Constitution and the Iowa
Administrative Code discloses no apparent violation of law by the Department
of Transportation personnel in taking the action which resulted in the place-
ment of the subject driver’s license station in its present location.

February 2, 1977

MUNICIPALITIES: State Employees on City Council. §§19.18, 123.17,
Code of Iowa, 1975; IV IAC Ch. 570. Merit employee’s political activities
are restricted. Beer and Liquor Control employees are prohibited from occu-
pying a seat on a city council. (Blumberg to Higgins, State Representative,
2-2-77) #77-2-3

Honorable Thomas J. Higgins, State Representative: We have received
your opinion request of December 22, 1976 regarding state employees running
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for a city council. We assume that the employee is under the state merit system.
Section 19.18, 1975 Code of Iowa, provides in pertinent part:

“No person holding a position in the classified service shall, during his
working hours or when performing his duties or when using state equipment
or at any time on state property, take part in any way in soliciting any contri-
bution for any political party or any person seeking political office, nor shall
such employee engage in any political activity that will impair his efficiency
during working hours or cause him to be tardy or absent from his work. The
provisions of this section do not preclude any employee from holding any office
for which no pay is received or any office for which only token pay is received.

“The commission shall adopt any rules necessary for futher restricting
political activities of persons holding positions in the classified service, but
only to the extent necessary to comply with federal standards in order that
the present lowa merit system council shall be absorbed by the lowa merit
employment department. In any event all employees shall retain the right to
vote as they please and to express their opinions on all subjects.”

The rules of the Merit Department, found in IV IAC Ch. 570, provide:

“570—16.1(19A) Restrictions on political activity of employees. Classified
employees, whether full-time or part-time, temporary, provisional, intermit-
tent, probationary or permanent, shall be prohibited from:

“16.1(1) Engaging in any partisan political activity during scheduled
working hours, while on duty, when using state equipment, or on state property;

“16.1(2) Neglecting his or her assigned duties or responsibilities or being
absent from or tardy to work because of permitted political activities;

“16.1(3) Wearing badges or other representation of political preference
during working hours, while on duty, when using state equipment or on state
property,

“16.1(4) Using his or her office, public position, public property or supplies
to secure contributions or to influence an election for any political party or
any person seeking political office;

“16.1(5) Soliciting or receiving anything of value as a partisan political
contribution or subterfuge for such contribution from any other person for
any political party or any person seeking political office during scheduled
working hours, while on duty, when using state equipment or on state property
(Also see section 740.13);

“16.1(6) Promising or using influence, to secure public employment or other
benefits financed from public funds as a reward for political activity;

“16.1(7) Discriminating in favor of, or against, an officer, employee, or
applicant on account of his or her political contribution or permitted political
activity at any level of state government;

“16.1(8) Being a candidate for any partisan elective office for remuneration
while on active duty. This does not prohibit a classified employee from holding
any office which is not paid or for which token pay is received.

“570—16.2(19A) Application of Hatch Act. In addition to 16.1(19A), em-
ployees of the federal grant-aided agencies such as employment security com-
mission, department of health, certain areas of social services and civil defense
and others, shall be subject to the applicable provision of the federal Hatch
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Act, when required, by the granting federal agency. These provisions shall
be made known to employees of such agencies by the appointing authorities
concerned and compliance adhered to.”

Section 123.17 of the Code provides that employees of the Beer and Liquor
Control Department shall not hold any other position or office under the laws
of this state, any other state or territory of the United States, Without knowing
all the facts of your situation we cannot state whether the employee in question
can be on a city council. However, you should be able to determine from the
above statutes and rules whether the employee in question will be able to serve
on the city council.

February 4, 1977

MUNICIPALITIES: Airports—§330.12 and 330.21, Code of Iowa, 1975.
An airport commission has the power to lease airport land under its control

not needed for a public purpose. (Blumberg to Gniffee, State Representative,
2-4-77) #71-2-4

Honorable William B. Griffee, State Representative: We have your opinion
request of January 10, 1976, concerning the powers of an airport commission.
You stated that a city constructed an airport on part of a larger parcel of land
owned by the city. An airport commission was then created. The commission
takes the position that it has control of all the land adjoining and surrounding
the airport, and therefore has the right to rent the land for farming. The city
asserts that the mere fact the commission controls the airport does not confer
jurisdic*ion on it over all the surrounding land, recognizing the authority of
the commission over such land as the federal or state agencies may require.
You therefore ask the following questions:

“(A) Who has jurisdiction and control of the farm land which surrounds
the airport and is not being used for airport purposes;

“(B) Who has the right to the rents from the farm land of this non-aviation
facility real estate; and

“(C) Which municipal government unit, the City Council or the Airport
Commission, has the right to enter into the lease with the County Conservation
Board, so that the Conservation Board can turn this portion unrelated to the
airport but as part of the farm land into a County Park? And as a further point,
I would state to you that the City is aware of the requirements of the Home Rule
law with regard to public notice and hearing prior to a lease extending over
three years duration.”

Section 330.21, 1975 Code of Iowa, provides that the commission “has all
of the powers granted to cities, counties and townships under this Chapter,
except powers to sell the airport.” Section 330.12 permits counties and town-
ships to lease all or any portion of airport property when not needed for public
use. The fact that only counties and townships are mentioned in most of
Chapter 330 does not exclude a city or its airport commission from exercising
any of the enumerated powers because of home rule.

Your last two questions are governed by the first, and that one can only be
determined by facts. If, as you indicate the surrounding land is not used for
any airport purpose, and was never intended by the city to be given to the com-
mission for airport purposes, then the answers to all three questions would
be that the city controls the surrounding land. However, if any part of that
land is used for the airport (e. g. areas at either end of the runways for take-offs
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and landings), then, that part would be under the control of the commission
and, pursuant to §§330.12 and 330.21, the commission would determine any
leases. Because this is a fact question which we are unable to answer, we cannot
give you a definite answer to your questions. However, the facts should permit
the proper authorities to determine the answer to your first question. The other
answers will then follow.

February 4, 1977

SCHOOLS: Sharing Instructors and Classrooms. §§275.1, 280.15, Code of
Towa, 1975. A school district may share instructors and classrooms with
another school district pursuant to §280.15 but cannot send all of the pupils
in a given grade to another district without being in conflict with §275.1
and subjecting itself to possible merger or attachment. (Nolan to Priebe,
State Senator, 2-4-77) #77-2-5

The Honorable Ber! E. Priebe, State Senator: You have requested an
opinion as to the legality of certain action of the Lakota and Ledyard Com-
munity Districts whereby all the students from one grade of the Ledyard school
may be sent to Lakota where they are combined with the same grade students
under one teacher in one classroom, and where all the students of another class
from Lakota may be sent to Ledyard to form one class. Your letter states that
a constituent has contended that his tax monies are being used to educate his
children in a school district other than their district of residence. The question
which your letter poses is whether this is a legal exercise of the “joint employ-
ment and sharing” provisions of §280.15, Code of lIowa.

Code of §280.15 provides:

“Any two or more public school districts may jointly employ and share the
services of any school personnel, or acquire and share the use of classrooms,
laboratories, equipment and facilities.”

While the language set out above appears to provide broad general authority
for the combination of classes, it should also be noted that when there are not
sufficient pupils in any one grade to maintain a class in the district for that
grade, the provisions of §275.1 will come into operation. The language of
§275.1, which we deem pertinent, and to be read in para materia, is as follows:

“...All area of the state shall be in school districts maintaining twelve
grades. If any school district ceases to maintain twelve grades, it shall merge
with a contiguous school district within six months or the state board shall
attach the school district not maintaining twelve grades to a contiguous
district.”

Accordingly, if it is necessary to move a whole grade to a neighboring school
district, the requirements of §275.1 (i.e. maintaining twelve grades) would not
be met. On the other hand, if the local school district maintains twelve grades,
and in addition, enters into an agreement with a neighboring district to obtain
classes such as special education, vocational training, drivers’ education or
some similar class, then such a change of students would be authorized under
a joint sharing provision. We have noted that within the various school districts
of this state, there are numerous instances of sending all the children within
the district in a single grade to one attendance center and the children of another
grade to another attendance center. However, in such instances, the school
district complies with the provisions of §275.1 by maintaining all twelve grades
within the district.



47

February 10, 1977

STATE OFFICERS AND DEPARTMENTS: Spanish Speaking Peoples
Commission; Investigatory Powers. Chapter 1061, §§6 and 7 G.A., 1976
Session. The duties and powers of the Spanish Speaking Peoples Commis-
sion do not include subpoena power. Moreover, while all departments,
divisions, agencies and offices of the state are required to make pertinent
information available to the Commission, there is no such duty on the part
of private federally funded groups. Thus, while the Commission could
investigate a migrant program it can neither compel the production of wit-
nesses and documents nor require the cooperation of the program being
investigated. (Haesemeyer to Sanchez, Executive Director, Spanish Speak-
ing Peoples Commission, 2-10-77) #77-2-6

Mr. Hector O. Sanchez, Executive Director, Spanish Speaking Peoples
Commission: You have requested an opinion from this office on the following
question:

“Whether this agency, the Spanish Speaking Peoples Commission as a
Statutory Commission of the State of lowa created by Chapter 1061, Section
1 of the Sixty-Sixth (66th) General Assembly, has the power, authority and
or jurisdiction to conduct an investigation concerning the conduct, operations
and administration of the Migrant Program within the State of lowa pursuant
to a request for an investigation by a group, organization, or individual from
Iowa.”

The Migrant Action Program is a nonprofit corporation which was estab-
lished pursuant to the “Comprehensive Employment and Training Acts of
1973.” (Pub. L. 93-203) It derives its funds federally under the U.S. Code, title
29, §873. It is not an agency of the State of lowa.

The duties and powers of the Spanish Speaking Peoples Commission are
set forth in §§6 and 7 of Chapter 1061, 66th G.A., 1976 Session, as follows:

“Sec. 6. NEW SECTION. Duties. The commission shall:

“1. Coordinate, assist, and cooperate with the efforts of state departments
and agencies to serve the needs of Spanish-speaking persons in the fields of
education, employment, health, housing, welfare, and recreation.

“2. Develop, coordinate, and assist other public organizations which serve
Spanish-speaking persons.

“3. Evaluate existing programs and proposed legislation affecting Spanish-
speaking persons, and propose new programs.

“4. Stimulate public awareness of the problems of Spanish-speaking persons
by conducting a program of public education and encouraging the governor
and the general assembly to develop programs to deal with these problems.

“5. Conduct training programs for Spanish-speaking persons to enable
them to assume leadership positions on the community level.

“6. Conduct a survey of the Spanish-speaking people in Iowa in order to
ascertain their needs.

“7. Work to establish a Spanish-speaking information center in the state
of Iowa.

“Sec. 7. NEW SECTION. Powers. The commission shall have all powers
necessary to carry out the functions and duties in this Act, including, but not
limited to the power to establish advisory committees on special studies, to
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solicit and accept gifts and grants, promulgate rules according to chapter seven-
teen A (17A) of the Code, and to contract with public and private groups to
conduct its business. All departments, divisions, agencies and offices of the
state shall make available upon request of the commission information which
is pertinent to the subject matter of the study and which is not by law
confidential.”

These powers and duties of the Spanish Speaking Peoples Commission are
quite broad, however, they do not include subpoena power. Moreover, while
all departments, divisions, agencies and offices of the state are required to make
pertinent information available to the Commission, there is no such duty on
the part of private federally funded groups. Thus, while the Commission could
investigate a migrant program it can neither compel the production of witnesses
and documents nor require the cooperation of the program being investigated.

February 11, 1977

COUNTIES: Library Levy. Chapters 1067 and 1160, Acts, 66th G.A., 1976
Session. The provisions of Chapters 1067 and 1160 are not irreconcilable
and a levy of 63 cents per $1,000 assessed valuation should be levied where
the increase in the aggregate of all county levies enumerated does not exceed
the limitation imposed by Chapter 1067. Where that limitation is reached
funds from other sources may be employed to satisfy Chapter 1160 require-
ments. (Nolan to Holschlag, Chickasaw County Attorney, 2-11-77) #77-2-8

Mr. Frank H. Holschlag, Chickasaw County Attorney: This is written in
response to your letter of January 20, 1977 requesting an opinion of the Attor-
ney General reconciling if possible, an apparent conflict between the provisions
of Chapter 1067 and Chapter 1160, Acts of the 66th General Assembly, 1976
Session, as they apply to Chickasaw County. The facts as stated in your request
are as follows:

“(1). Chickasaw County, Iowa has, for many years past, made payments
to Municipal Library Boards within this County for use of Library services
by Rural residents of the County. The payments in question were made under
written Contract authorized by the Provisions of Code ofr Iowa Section
358B.18. Present Contract payments are in the amount of Nine Thousand,
Seven Hundred Dollars, (§9,700.00).

“(2). The existing Contract between Municipal Library Boards and the
Chickasaw County, Iowa Board of Supervisors is soon to expire.

“(3). The present assessed value of rural property in Chickasaw County,
Iowa is One Hundred and Sixty-Eight Million, Five Hundred Thousand, Seven
Hundred and Fifty-five Dollars, ($168,500,755.00).

*x k *

“Based upon existing assessed valuation of property within unincorporated
areas of Chickasaw County, the minimum tax levy required by Senate File
1191 would create a tax levy fifteen percent, (15%), greater than the tax levy
during the existing fiscal year. . . The Regional Library Board has taken appro-
priate action to require Contribution at the level of levy effective July 1st, 1973:
and has joined with local Library Boards in requesting Contributions at a rate
of Six and Three-Fourths cents per Thousand Dollars of assessed valuation
of property in unincorporated areas effective July 1st, 1977.”

The pertinent language of the statutes in question is as follows:
Chapter 1067, Sec. 3
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“County levy limitation. The maximum amount in dollars which may be
levied by a county over the amount in dollars levied for the base year shall be
limited to an aggregate increase of nine percent for the fiscal year beginning
July 1, 1976 and seven percent for the fiscal years, beginning July 1, 1977 and
July 1, 1978, for the following designated property tax levies, except as other-’
wise provided in this division:

* x X

“19. The tax levy for the entering of contracts for the use of city libraries
authorized pursuant to section three hundred fifty-eight B point eighteen
(358B.18) of the Code.”

We interpret Chapter 1067, §3 to be a limit on the total county levy for all
of the purposes enumerated in subparagraphs 1-24 thereof. The statute refers
to “an aggregate increase”. Thus, the amount to be levied under paragraph
19 must be figured in relation to other levies,

It should also be noted that in §1 of Chapter 1067, supra, base year is defined
to mean the preceding fiscal year. Accordingly, it appears that for the fiscal
year beginning July 1, 1977, the total county levy may be increased an amount
of 7% over the amount currently raised by property tax.

Section 2 of Chapter 1160, Acts of the 66th G.A., 1976 Session, amends
§303B.9, Code of Iowa, 1975, to read as follows:

“A regional board shall have the authority to require as a condition for
receiving services under section 303B.6 that a governmental subdivision main-
tain any tax levy for library maintenance purposes that is in effect on July 1,
1973. Commencing July 1, 1977, each city within its corporate boundaries
and each county within the unincorporated area of the county shall levy a tax
of at least six and three-fourths cents per thousand dollars of assessed value
on the taxable property or at least the monetary equivalent of six and three-
fourths cents per thousand dollars of assessed value when all or a portion of
the funds are obtained from a source other than taxation, for the purpose of
providing financial support to the public library which provides library services
within the respective jurisdictions.”

It is a well-established rule that the statutes should not be construed to
produce an unreasonable result and accordingly, it is the view of this office
that the language of §303B.9, as amended, permits the county to raise the
required amount of six and three-fourths cents per thousand dolars of assessed
valuation on property to support the library system by a tax levy subject to
the limitations contained in Chapter 1067. In the event this cannot be done
without exceeding the aggregate county tax limitation, then the requirement
of §303B.9 may be satisfied by utilizing funds obtained from a source other
than taxation. In reaching this result we have applied the statutory rule of
construction set out in §4.7, Code of Iowa, 1975, which states: “If a general
provision conflicts with special or local provision, they shall be construed, if
possible, so that effect is given to both. If the conflict between the provisions
is irreconcilable, the special or local provision prevails as an exception to the
general provision.”

Accordingly, it is our view that these statutes are not irreconcilable. However,
even if they might be deemed to be irreconcilable, Section 4.8 provides: “If
statutes enacted at the same or different sessions of the legislature are irrecon-
cilable, the statute latest in date of enactment by the general assembly prevails.
If provisions of the same Act are irreconcilable, the provision listed last in the



50

Act prevails.” Chapter 1067 became effective on May 4, 1976, pursuant to
emergency publication. Chapter 1160 was approved on June 10, 1976 and
became effective on July 1, 1976. The later statute provides for the six and three-
fourths cents per thousand levy.

February 11, 1977

TAXATION: INHERITANCE TAX: INDIVIDUAL EXEMPTION.
§450.9(2), Code of Iowa, 1975, as amended by Chapter 1106, Acts of the
66th G.A., second session. The provisions of Chapter 1106 allowing increased
exemptions for children in computing the net estate for Iowa inheritance
tax purposes would not be applicable to estates of decedents dying prior to
July 1, 1976. (Kerwin to DeKoster, State Senator, 2-11-77) #77-2-9

The Honorable Lucas J. DeKoster, State Senator: You have requested
an opinion of the Attorney General as to whether the amendatory provisions
enlarging individual exemptions for children are to be used for computing
the net estate subject to Iowa inheritance tax where the statutory amendments
were not in effect on the date of decedent’s death.

The example which you presented is as follows: The decedent died on June
1, 1976 with Iowa inheritance tax due in the estate on June 1, 1977.

In your opinion request, you refer to Chapter 1106 (House File 1590), Acts
of the 66th G.A., second session, §8(2) of which amended §450.9(2), Code of
Iowa, 1975 to allow a $30,000 exemption in computing the tax on the net estate
passing to children of the decedent, thereby replacing the former such exemp-
tion in the amount of $15,000.

Chapter 1106 was passed by the legislature prior to July 1, 1976 and signed
by the Governor on June 27, 1976. Therefore, §8(2), which, is not provided with
an express effective date, is effective as of July 1, 1976 according to §3.7, Code
of Towa, 1975. The precise question then, is whether §8(2) of Chapter 1106
is applicable to the estates of decedents dying before July 1, 1976.

The Iowa inheritance tax is specifically imposed upon the transfer of property
by the decedent, either by will or under statutes of inheritance. Estate of Diele-
man v. Department of Revenue, 1974, lowa, 222 N.W.2d 459; §§450.2 and
450.3(1), Code of Iowa, 1975. The Iowa inheritance tax accrues immediately
at the date of death of the decedent. Matter of Estate of Bliven, 1975, lowa,
236 N.W.2d 366; §450.6, Code of Iowa, 1975. Title to the property of the dece-
dent vests immediately at death in the decedent’s beneficiaries, subject to
possession by the_executor or administrator during the probate proceedings.
DeLong v. Scott, 1974, Iowa, 217 N.W.2d 635; Noel v. Uthe, 1971, Jowa, 184
N.W.2d 686; §633.350, Code of Iowa, 1975. Hence, it is consistent to conclude
that the Iowa inheritance tax is to be computed according to the statutes in
effect when the decedent died where the legislature has not provided otherwise.

Statutes are presumed to be prospective unless expressly made retroactive.
See §4.5, Code of Iowa, 1975. The Iowa Supreme Court has held that statutes
imposing the inheritance tax were not to be construed as applying retroactively
to estates of decedents dying before such statutes became effective. Lacey v.
State Treasurer, 1911, 152 lowa 477, 132 N.W. 843; In Re Estate of Higgins,
1922, 194 Towa 369, 189 N.W. 752,

An opinion of the Attorney General, OAG Griger to Redmond, issued
December 3, 1976, a copy of which is attached, provides that the sections of
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Chapter 220 authorizing a deduction for costs of the sale of property in an
estate in computing the Iowa inheritance tax would not be applicable to estates
of decedents dying prior to the effective date of the statute.

The Courts in several other jurisdictions have held that a statute creating
an exemption, in the absence of an express provision otherwise, will not affect
taxes which are due and payable at the time the amendatory statute becomes
effective, State ex rel. Marion County v. Certain Lands, 1882, 40 Ark. 35;
Appeal Tax Court v. Baltimore Academy of Visitation, 1878, 50 Md. 437,
People ex rel. Jones v. Feitner, 1898, 157 N.Y. 363, 51 N.E. 1002, nor will it
apply to taxes which are a lien at the time the amendatory provision becomes
effective even where such taxes are not yet due and payable. People ex rel.
McCullough v. Deutsche E. L. J. Gemeinde, 1911, 249 I11. 132, 94 N.E.162.
The Iowa inheritance tax becomes a lien upon the estate property at the time
of decedent’s death. See §450.7(1). Hence, the reasonable conclusion is that
a statutory enactment enlarging an individual exemption does not affect taxes
which are due and payable or taxes which are a lien, even though not yet due
and payable, prior to the effective date of the statutory amendment.

In the case of In Re Ingraham’s Estate, 1944, 106 Utah 337, 148 P.2d 340,
the Court, in holding that a statutory amendment to the inheritance tax law
did not apply to estate of decedents dying before the effective date of the amend-
ment gave the following reasoning at 148 P.2d 342:

“To hold this amendment is retroactive in its effect is to place a penalty on
those who through diligence closed their estates and paid their tax prior to
May 11, 1943, and would award a premium in the form of a deduction under
the amendment in question to those who by delay and procrastination failed
to settle the affairs of an estate until after the effective date of this amendment.
This we do not believe the legislature intended and such is not consonant with
justice and is contrary to every fundamental principle of law and equity as we
know it. The law has always sought to award the diligent and refuse its approval
of delay.”

The foregoing rationale, along with the authorities previously cited, indicate
no sound reason which would justify a construction that the relevant sections
of Chapter 1106 retroactively apply to estates of decedents dying before July
1, 1976.

Therefore, it is the opinion of this office that the provision of Chapter 1106
allowing increased exemptions for children in computing the net estate for
Iowa inheritance tax purposes would not be applicable to estates of decedents
dying prior to July 1, 1976.

February 11, 1977

MOTOR VEHICLES: Unattended. §321.362, Code of Iowa, 1975. Stopping
the engine of an unattended motor vehicle does apply to public places, such
as, municipally owned parking lots. (Hogan to Mosher, Deputy Citizens’
Aide, 2-11-77) #77-2-10

Mrs. Ruth L. Mosher, Deputy Citizens’ Aide: Reference is made to your
letter of January 14, 1977, in which you state the following question:

Does. . .“§321.362, Code 1975, apply to municipally owned parking lots”?
Section 321.362, Code of Iowa, 1975, states:

“Unattended motor vehicle. No person driving or in charge of a motor vehicle
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shall permit it to stand unattended without first stopping the engine, or when
standing upon any perceptible grade without effectively setting the brake
thereon and turning the front wheels to the curb or side of the highway.”
(emphasis added)

The first clause of the sentence from §321.362 does not limit itself to high-
ways. The second part of the same sentence does limit itself by the word “high-
way.” lowa Code Supplement 1913, §1571m18, subd. 16 stated: “It shall be
unlawful for the operator of any motor vehicle or person in charge thereof
to leave unattended upon any street or highway a motor vehicle while any part
of the machinery is in motion.” (emphasis added)

The 1975 Code has dropped “upon any street or highway.” It is assumed the
Legislature intended to expand the statute by the removal of the restrictive
words “upon any street or highway.” We must look to what the Legislature
said, rather than what it should or might have said. Rule 344(f)(13), lowa Rules
of Civil Procedure.

Next, a question rises as to how far the governmental power may be utilized
to control such vehicles. Under the government’s police power and the power
to control and regulate streets and public places, the government may by statute
or ordinance control the use and operation of motor vehicles on the streets
and public places thereof. 60 C.J.S. Motor Vehicles §14 p. 180 (1969). A
municipally owned parking lot is a public place.

In conclusion, stopping the engine of an unattended motor vehicle, Iowa
Code Section 321.362, Code of Iowa, 1975, does apply to municipally owned
parking lots.

February 11, 1977

CRIMINAL PROCEDURE: Duties of County Attorney. §§336.2 and 336.3,
Code of Iowa, 1975. A county attorney who is engaged in the performance
of official duties pursuant to Chapter 336 is under no duty to appear and
prosecute nonindictable misdemeanors nor may the judicial magistrate
appoint a special prosecutor to appear in the county attorney’s stead pursuant
to §336.3, unless exigent circumstances require the judicial magistrate to
exercise the inherent power of the court to appoint a special prosecutor in
the interests of the due administration of justice. (Raisch to Locher, Jones
County Attorney, 2-11-77) #77-2-11

Stephen E. Locher, Jones County Attorney: You have requested an opinion
from this office on the following questions of law:

“l. Who is to- determine when the county attorney is ‘otherwise engaged
in the performance of official duties’; the magistrate before whom the county
attorney does not appear, or the county attorney himself?

“2. Does the phrase ‘otherwise engaged in the performance of official duties’
refer only to the appearance of the county attorney in another court on official
business?

“3. If the county attorney is ‘otherwise engaged in the performance of official
duties’, is that an ‘absence’ under Section 336.3, of the Code?

“4. Does Section 336.2(4), being a specific statute, take precedence over
Section 336.3, of the Code?”

Section 336.2(2), Code of Iowa, 1975, provides in part that it shall be the
duty of the county attorney to:



53

“Appear for the state and county in all cases and proceedings in the courts
of this county to which the state or county is a party....”

Section 336.2(4), Code of Iowa, 1975, provides that it shall be the duty of
the county attorney to:

_ “Appear and prosecute misdemeanors whenever he is not otherwise engaged
in the performance of official duties.”

On November 9, 1961, the Attorney General issued an opinion concerning
the relation of Section 336.2(2) and Section 336.2(4), Code of Iowa, 1958,
Report of the Attorney General, 1962, pp. 155-158. The respective Sections
of the law remain substantially unchanged to date. Reprinted below are the
pertinent portions of that opinion regarding appearance of the county attorney
in nonindictable misdemeanor actions:

“Section 336.2(2), 1958 Code, provides that it shall be the duty of the county
attorney to:

“ ‘Appear for the state and county in all cases and proceedings in the courts
of his county to which the state or county is a party, except cases brought on
by change of venue from another county, and to appear in the supreme court
in all cases in which the county is a party, and also in all cases transferred on
change of venue to another county, in which his county or the state is a party.’

“The use of the word ‘shall’ when addressed to public officials will ordinarily
be given the ‘imperative’ construction. Hansen v. Henderson, 244 Iowa 650,
56 N.W.2d 59 (1953); however, in the instant case, the subsection in question
is followed by subsection (4) of 336.2 is specific in its reference to justice of
peace courts, and provides that it shall be the duty of the county attorney to
‘appear and prosecute misdemeanors before justice of the peace whenever he
is not otherwise engaged in the performance of official duties.’

“In the construction of statutes, those on the same subject are to be consid-
ered with relation to each other, Rhode v. Bank et.al., 52 Iowa 375 (1879),
and the specific provisions will control general provisions on the same subject,
McBride v. Railway Company, 134 Iowa 398 (1907). Subsection (4) of §336.2
is specific and must necessarily control subsection (4), the county attorney is
commanded to appear and prosecute only when he is not ‘otherwise engaged
in the performance of official duties.’ ” (at 156).

See also Section 4.7, Code of Iowa, 1975, (conflicts between general and
specific statutes-—give effect to both if possible, otherwise specific statute
controls).

“The county attorney is the chief law enforcement officer in the county, and
§336.2(1), Code 1958, imposes a duty upon the county attorney to ‘diligently
enforce or cause to be enforced in his county, all of the laws of the state, actions
for a violation of which may be commenced or prosecuted, in the name of the
State of Iowa, or by him as county attorney, except as otherwise specifically
provided.’

“The State of Iowa, through its official representative is entitled to know
of all violations in which it may be interested in prosecuting. It is only logical
that the chief law enforcement officer of the county be kept fully informed
of transgressions of law, which may demand his presence in the prosecution
of the same, and so that he may diligently perform his duties in enforcing or
causing to be enforced the laws which it is his obligation to uphold. Certainly
it does not rest within the discretion of the justices of the peace to determine
whether or not the state wishes to appear through its representative, but this
necessarily resides within the discretion of the county attorney. Although §336.2
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is considered to be only an outline of the county attorney’s duties by this
Department, they necessarily constitute the duties which he is obligated to
perform. Obviously, performance cannot be achieved if one has no knowledge
of the need for the same. It has been said that the mere presence of the county
attorney or knowledge that the county attorney is available for prosecution
results in numerous defendants’ election to plead quilty. An absurdity would
result if the county attorney, being clothed with law enforcement obligations,
were compelled to operate in the obscure shadows, of non-information as to
where and when a case is to be docketed. Such a lack of information would
lend itself to possibilities of frivolous changes of venue, ultimate dismissal
for want of prosecution, and numerous violators escaping the sanctions of
the law. Justice is not to be administered in a veil of secrecy. We believe that is
an obligation of the justice of the peace to inform the county attorney having
jurisdiction over his court whenever a violator is to be brought before the court,
within sufficient time to enable the county attorney to exercise his duties in
appearing, rendering advice, directing that his appearance be entered, or
appearing and prosecuting if not otherwise engaged in the performance of
official duties.

“It is also our belief that, not only is it the justice’s duty, but it is a legal right
of the county attorney to appear or appear and prosecute. Without means
of information, this legal right would be denied.

“Your attention is invited to Clark & Grant v. Lyon County, (1873), 37 Iowa
469, where the trial court refused the district attorney the night to appear on
behalf of the defendant county of his district. On appeal, the Supreme Court
stated:

“ “It is the right as well as the duty of the district attorney to appear for any
county in his district, in any and all actions pending in the district court in which
said county is a party. The duty thus positively enjoined upon the district
attorney must of necessity be accompanied with the right to do the thing
required. If it is a positive duty, resting upon the district attorney to appear
in district court for the respective counties in his district, it is just as much a
duty for the board of supervisors to permit him when he so desires. A refusal
to allow him to appear denies a legal right.’

“We are of the opinion that it is the duty of the county attorney to appear
or appear and prosecute when he is not otherwise engaged, and it is the county
attorney solely who can determine whether or not other official duties will
preclude his entering an appearance in the case. Consequently, the justice of
the peace has a duty to inform the county attorney of all cases before his court
whenever the State of the county is a party to the action.” (emphasis added).
(at 158).

Chapter 762, Section 762.12, Code of Iowa, 1975, imposes a duty on the
presiding magistrate to inform the county attorney of the trial date when a
defendant enters a plea other than guilty, to a non-indictable misdemeanor.

The procedure set forth in Chapter 762 does not require the presence of the
county attorney at any stage in the proceeding unless he is the prosecuting wit-
ness (See Section 762.34, failure to appear — prosecuting witness or by his
attorney or agent). Hence trials of nonindictable misdemeanors can be con-
ducted in the absence of the county attorney.

Section 336.2(4) does not impose a duty on the county attorney to appear
and prosecute misdemeanors “whenever he is engaged in the performance of
official duties.” We have previously stated that only the county attorney can
determine “whether or not other official duties will preclude his entering an
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appearance in the case.” Report of Attorney General, 1962, pp. 155-158.
However, should the county attorney not be engaged in the performance of
“official duties” a duty is imposed upon him to appear and prosecute all
misdemeanors, Section 336.2(4). Section 336.3, Code of Iowa, 1975, provides
the court “before whom it is his duty to appear” with the discretionary power
to appoint a special prosecutor in his (the county attorney’s) stead in instances
where the county attorney is not otherwise engaged in his official duties.

Hence as much as we implied that the court had a duty to inform the county
attorney of cases pending in the district court, in the opinion cited above, the
county attorney, likewise, has an implied duty to inform the court as to whether
or not he shall appear at the trial of a non-indictable misdemeanor or if not, that
his absence is due to the performance of official duties. Otherwise, the court
may assume that the county attorney is absent, sick, or disabled under Section
336.3, and may appoint a special prosecutor in his stead.

The Court also has the inherent power to appoint special prosecutors when
public business can not be left unattended. See Seaton v. Polk County, 1882,
59 Iowa 626, 13 N.W. 725, Dqvis v. Linn County, 1868, 24 Iowa 508 (but does
not give justice of peace such inherent power); White v. Polk County, 1864,
17 Towa 413; State v. Tyler, 1904, 122 Iowa 125, 97 N.W. 983 (appointment
of special prosecutor in addition to county attorney, citations omitted); Stzate
v. Olson, 1957, 249 Iowa 536, 86 N.W.2d 214. The Court in exercising such
inherent power must presume that the county attorney is competent and avail-
able to handle the prosecution of cases before the court. Seaton v. Polk County,
1882, 59 Iowa 626, 13 N.W. 725. Absence of county attorney due to perform-
ance of official duties should not be in itself grounds for the Court to exercise
its inherent power rather the Court should be faced with exigent circumstances
that demand the exercise of its inherent power else the administration of justice
be thwarted.

The “official duties” of the county attorney extend beyond mere appearances
of the county attorney before the court. See Section 336.2(7) (write opinions),
Section 336.2(8) (attend grand jury), Section 336.2(9) (give receipts), Section
336.2(10) (reports), Section 336.2(11) (other). A great deal of the county
attorney’s time is spent on welfare cases thereby affecting the effectiveness
of the county attorney in the criminal justice system. See, Contemporary
Studies Projects: Perspectives on the Administration of Criminal Justice in
Iowa, 57 Iowa L. Rev. 598, 623 (1972). Should the official duties of the county
attorney prevent him from appearing before the court in the trial of a nonin-
dictable misdemeanor and this having been communicated to the court the
county attorney and the court should make arrangements to have the trial
continued should the county attorney wish to participate or the matter tried
without the presence of the county attorney should he desire not to participate.

February 23, 1977,

MUNICIPALITIES: Police and Fire Pensions — §§411.1 and 411.6, Code of
Iowa, 1975; §§18, 29, Ch. 1089, Acts of the 66th G.A. (1976). Step increases
based upon merit are not to be used in the recomputation of pensions. Items
such as green fees, club memberships, night duty premiums, insurance
premiums and educational pay are not to be included as earnable compen-
sation. (Blumberg to Nealson, State Representative, 2-23-77) #77-2-7

Otto Nealson, State Representative: We have your opinion request of
October 8, 1976 regarding “earnable compensation” in Chapter 411 of the
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Code. Since then, we received a similar request from Representative Byerly
on October 14, 1976, and one from Mr. Sutton, Floyd County Attorney on
January 28, 1977. We will attempt to answer all three requests in this opinion.
It is apparent from these three requests that the Legislature’s attempt to clarify
the applicable provisions of Chapter 411, on which several of our opinions
have been issued, has not ultimately resolved the prior questions.

Section 411.1(14), 1975 Code, and earlier Codes, defined “earnable compen-
sation” as the regular compensation earned during one year on the basis of the
stated compensation for the rank or position. In an opinion found in 1974
OAG 152, we held that “earnable compensation” did not include fringe benefits.
In OAG 75-2-14, we held that a cost of living increase applied across the board
was within “earnable compensation”.

Thereafter, the Legislature attempted to clarify §411.1(14) and amended it
by §18, Ch. 1089, Acts of the 66th G.A. (1976) to now read:

“‘Earnable compensation’ or ‘compensation earnable’ shall mean the regular
compensation which a member would earn during one year on the basis of the
stated compensation for his rank or position excluding any amount received
for overtime compensation, meal and travel expenses, and uniform allowances
and excluding any amount received upon termination or retirement in payment
for accumulated sick leave.” [Emphasis added]

The emphasized portion indicates that which was added in 1976. You ask
whether an individual on pension who retired at a level which was the top of
his rank, should receive increases in his pension since there has been a reclassi-
fication and his former level in now only the third of five steps in the rank. The
other questions are whether specific items such as green fees, YMCA member-
ship, longevity, health insurance, night shift premiums, holiday pay, and
educational pay are fringe benefits outside of earnable compensation.

In the 1975 opinion, we also held that the mere fact a member moves up a
step within the rank for merit does not require pension recomputations for
all those that retired at that particular rank or step. We still adhere to that
position. The reclassification did not abolish the individual’s rank or step,
but merely placed two more levels above it. We do not believe that the Legisla-
ture intended automatic increases in the pension based upon step increases
rather than cost of living and the like within a step. The pension initially is
based, in part, on the member’s average final compensation, §411.6(2X(b),
which consists of the average earnable compensation over the five years of
highest salary, §411.1(16). The annual recomputation of the pension is found
in §411.6(14), as amended by §29, Ch. 1089, Acts of the 66th G.A. (1976):

“a. As of the first of July of each year, the monthly pensions authorized
in this section payable to each retired member and to each beneficiary, except
children, of a deceased member shall be recomputed. The formula authorized
in this section which was used to compute the retired member’s or beneficiary’s
pension at the time of retirement or death shall be used in the recomputation
except the pension compensation shall be used in lieu of the average final com-
pensation which the retired or deceased member was receiving at the time of
retirement or death. The adjusted monthly pension shall be the amount payable
at the member’s retirement or death adjusted by one-half of the difference
between the recomputated pension and the amount payable at the member’s
retirement or death. At no time shall the monthly pension or payment to the
beneficiary be less than the amount which was paid at the time of the member’s
retirement or death.” [Emphasis added]
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“Pension Compensation” is defined in §411.1(25) as the member’s average
final compensation adjusted in the ratio of earnable compensation 0 an active
member having the same or equivalent rank or position as the retired member
held at the time of retirement to the earnable compensation of such member
at the retirement. In other words, the “pension compensation” used to recom-
pute the pension is the average final compensation adjusted by the ratio of the
earnable compensation of an active member to the earnable compensation
of a member at the time of retirement.

The above underlined portion indicates a legislative intent that the recom-
putation is based upon earnable compensation of an active member with the
same or similar rank or position. Nowhere in Chapter 411 is there any indication
that a recomputation is based upon merit step increases. Accordingly, we
adhere to our prior opinion and hold that recomputations of pensions are not
to be based upon step increases such as indicated by your request.

. The answer to the question of fringe benefits is more difficult. We find it
hard to believe that the Legislature, in its infinite wisdom, intended that free
golf, YMCA memberships and the like were to be included within earnable
compensation and not be considered fringe benefits. However, the recent
amendment to §411.1(14) only lists overtime, meal and travel expenses, uniform
allowances, and payments for accumulated sick leave as being excluded from
“earnable compensation.” The key to this question is the phrase “stated com-
pensation for his rank or position.” “Stated Compensation” is not defined
and we can only guess at its meaning.

“Compensation” is defined in Black’s Law Dictionary, 354 (4th ed. 1951),
as remuneration or wages given to an employee; salary, pay or emolument;
remuneration in whatever form; includes other remuneration such as travel
expenses and reimbursements for amounts spent. It is also stated there that the
word is not always synonymous with “salary”. “Salary” is defined, on page
1053, as:

“SALARY. A reward or recompense for services performed.

“In a more limited sense a fixed periodical compensation paid for services
rendered; a state compensation, amounting to so much by the year, month, or
other fixed period, to be paid to public officers and persons in some private
employments, for the performance of official duties or the rendering of services
of a particular kind, more or less definitely described, involving professional
knowledge or skill, or at least employment above the grade of menial or
mechanical labor. State v. Speed, 183 Mo. 186,81 S.W. 1260. A fixed, annual,
periodical amount payable for services and depending upon the time of employ-
ment and not the amount of services rendered. In re Information to Discipline
Certain Attorneys of Sanitary Dist. of Chicago, 351 Ill. 206, 184 N.E. 332,
359. It is synonymous with ‘wages,’ except that ‘salary’ is sometimes understood
to relate to compensation for official or other services, as distinquished from
‘wages,” which is the compensation for labor. Walsh v. City of Bridgeport,
88 Conn. 528, 91 A. 969, 972, Ann. Cas. 1917B, 318.”

These definitions provide no assistance in our determination of what the
Legislature intended by the term “stated Compensation.” It seems reasonable
that “stated compensation” refers solely to wages, and we will work from that
assumption. We do advise, however, that the Legislature re-examine Chapter
411 with a view to further clarify these terms.

We have previously held that holiday and longevity pay are included within
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earnable compensation, OAG 65-12-16, and hold so now. However, night
shift premiums, insurance and educational pay appear to be items other than
normal wages. Night shift premiums are in the same category as overtime.
Insurance should not be included since not all policies offered are the same
and the premiums will differ between individuals. Educational pay, if that
term means payments made as reimbursement for education while employed,
is normally not included within a wage. Finally, these items, including green
fees and YMCA Memberships, have no bearing on rank or steps or the normal
wages within those positions. Pensions are based upon past and current com-
pensation per each step or rank. We do not believe that the Legislature intended
such variables as education or insurance costs to play a part in determining
yearly pensions.

Lastly, it can be said that the express mention of certain items is the exclusion
of all others. That is a rule of statutory construction used by the Courts in
determining Legislative intent. The legislature can rule by omission as well as
inclusion. State v. Flack, 1960, 251 Towa 529, 101 N.W.2d 535. However, such
a rule is only an auxiliary rule of statutory construction to be applied with
caution, nor is it conclusive as to the meaning of a statute. It should be applied
only as a means of discovering legislative intent, and should never be permitted
to defeat the plainly indicated purpose of the legislation. It is applicable only
where the contrast between a specifically expressed matter and one not men-
tioned leads to an inference that the latter was not intended to be included.
Thus, where there is some reason for mentioning one thing and none for men-
tioning another which is otherwise within the statute, the rule is inapplicable.
82 C.J.S., Statutes §333(b) (1953). The fact that only four items are expressly
excluded from earnable compensation does not lead to the conclusion that
all other similar items are automatically included within earnable compensa-
tion. Thus, the rule of expressio unius est exclusio alterius, as set forth above,
is applicable.

Accordingly, we are of the opinion that step increases, such as those based
upon merit, are not included in the pension recomputation under Chapter
411. Items such as night duty premiums, green fees, club memberships, insur-
ance premiums and educational pay are not to be included as earnable com-
pensation.

February 23, 1977

STATE OFFICERS AND DEPARTMENTS: Department of Transporta-
tion; truck length rules regulatory; legislative approval or disapproval
§307.10(5), Code of Iowa, 1975. The general assembly may approve, disap-
prove or take no action with respect to Department of Transportation rules
regulating truck lengths. It may not modify or amend such rules. (Haese-
meyer to Drake, State Senator, 2-23-77) #77-2-12

The Honorable Dick Drake, State Senator: Reference is made to your letter
of February 22, 1977, in which you state:

“House Concurrent Resolution 4, a copy of which is attached disapproves
of a rule proposed by the Department of Transportation on January 17, 1977,
which would establish a 60 foot maximum legal length for double bottom
trucks. The measure which passed the House was amended by the Senate (S
3085) to add the words ‘insofar as it applies to interstate highways and to high-
ways within five miles of interstate highways.” »

Section 307.10, Code of Iowa, 1975 provides in relevant part:
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“307.10 Duties of Commission. The Commission shall:

* x %

“5. Adopt rules in accordance with the provisions of chapter 17A as it may
deem necessary to transact its business and for the administration and exercise
of its powers and duties. The transportation commission shall also adopt rules,
which rules shall be exempt from the provisions of chapter 17A, governing the
length of vehicles and combinations of vehicles which are subject to the limita-
tions imposed under section 321.457. The commission may adopt such rules
which permit vehicles and combinations of vehicles in excess of the length
limitations imposed under section 321.457, but not exceeding sixty-five feet
in length, which may be moved on the highways of this state. Any such proposed
rules shall be submitted to the general assembly within five days following the
convening of a regular session of the general assembly. The general assembly
may approve or disapprove the rules submitted by the commission not later
than sixty days from the date such rules are submitted and, if approved or no
action is taken by the general assembly on the proposed rules, such rules shall
become effective May | and thereafter all laws in conflict herewith shall be of
no further force and effect.” (Emphasis added.)

The foregoing statutory language is clear, plain and free from ambiguity.
Proposed rules submitted to the general assembly by the transportation com-
mission relative to truck lengths may be either (1) approved, (2) disapproved
or (3) no action taken with respect thereto. If approved or no action is taken
within the 60 days of their submission, the rules become effective May 1. If
disapproved the rules do not become effective at all. Under this statute the
general assembly has no power to amend or modify in any respect the rule
submitted to it by the Transportation Commission. In our opinion the addi-
tional language added by the Senate to HCR 4 would be ineffective to achieve
the result desired. The Senate should either approve or disapprove HCR 4 and
not attempt to add qualifying language to it as it has no statutory authority
to do so.

February 23, 1977

MUNICIPALITIES: Housing Code — Ch. 413, Code of Iowa, 1975. A muni-
cipal housing code is not applicable to State owned housing. (Blumberg
to Harkin, Story County Attorney, 2-23-77) #77-2-13

Ms. Ruth R. Harkin, County Attorney, Story County: We have your opin-
ion request of February 10, 1977, regarding a proposed housing code. The
city of Ames is adopting a new housing code pursuant to Chapter 413 of the
1975 Code of Iowa. You ask whether that housing code would be applicable
to Iowa State University’s student housing. By “student housing” you mean
those houses owned by the University and rented to the students.

Generally, a statute of general application is not applicable to the state if
it is restricting or limiting, unless the state is named expressly or by necessary
implication. See, 1968 O.A.G. 522, and State v. City of Des Moines, 1936, 221
Iowa 642, 266 N.W. 41. It was held in that case (221 Iowa at 647) that “ ‘the
general words of a statute ought not to include the government or affect its
rights, unless that construction be clear and indisputable upon the text of the
act.” ” Our office has further held that municipalities may not enforce their
building codes or state laws concerning construction against the state except

- as expressly allowed by statute. 1970 O.A.G. 353. See also, Paulus v. City of
St. Louis, 446 S.W.2d 144 (Mo. 1969), where that court held that the State
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and its agencies are not within the purview of a statute unless an intention to
include them is clearly manifested, especially where prerogatives, rights, titles
or interests of the State would be divested or diminished or liabilities imposed
upon it.

Chapter 413 of the Code is very general in its application. We are unable
to find anything in that chapter which indicates any legislative intent that the
State or its agencies are to be included. If a statute cannot be construed to
include the State, then neither may an ordinance based upon that statute.

Accordingly, we are of the opinion that a municipal housing code is not
applicable to State owned housing.

February 23, 1977

COUNTIES: Sheriff’s Deputies Grievance Procedures. Chapter 341A, Section
341A.6, §341A.12, Chapter 20, Section 20.3(1), §20.3(2), and §20.4(20),
Section 20.8 and Section 20.9, Code of Iowa, 1975. Rules and regulations
approved by the Civil Service Commission could be superceded by the terms
of a collective bargaining agreement if the terms are not reserved to the
Commission in §20.9. The grievance procedure in Section 341A.12 prevails
over the grievance procedures of a collective bargaining agreement. The
sheriff is a supervisor of deputy sheriffs, but not the employer. (Beamer to
Redmond, State Senator, 2-23-77) #77-2-14

The Honorable James M. Redmond, State Senator: You have submitted
for an opinion by this office two questions pertaining to Chapter 341A, entitled
“Civil Service for Deputy County Sheriffs”. The material submitted with your
letter indicates that the deputy sheriffs are authorized to sign a union contract
with their employer. The questions are:

1. Does the union contract prevail in disciplinary rules and regulations
approved by the Civil Service Commission?

2. Is the Sheriff or the Board of Supervisors the employer of Deputy Sheriffs?

Analytically, your first question is susceptible of several interpretations.
The question specifically refers only to rules and regulations. However, in the
broader context, your question may well be whether the Civil Service Commis-
sion statutes prevail over grievance procedures in a collective bargaining
agreement. :

Directing our attention to the limited question pertaining to rules and regula-~
tions, we refer to Chapter 341A, 1975 Code of Iowa, “Civil Service for Deputy
County Sheriffs”. Subject to an alternative plan established in §341A.4, there
is created a civil service commission in each county. Thus, Chapter 341A is
applicable to all sheriffs offices throughout the state. Section 341A.6 confers
authority on the Civil Service Commission in the following areas:

“To adopt and amend if necessary, rules pursuant to the provisions of this
chapter, which shall specify the manner in which examinations are to be held
and appointments, promotions, transfers, reinstatements, demotions, suspen-
sions, and discharges are to be made. The rules may make such other provisions
regarding personnel administration and practices as are necessary or desirable
in carrying out the purposes of this chapter. The commission rules, and their
amendments, shall be printed and made available without cost to the public.”

A possible conflict arises in regard to your question when Chapter 341A.6
is viewed in light of Chapter 20, 1975 Code of lowa, the “Public Employment
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Relations Act”. Deputy sheriffs are included within the provisions of Chapter
20, since they are not expressly excluded under §20.4. Accordingly, as public
employees, they are entitled to the rights enumerated in §20.8, which include
joining or assisting any employee organization and negotiating collectively
through representatives of their own choosing. Hence, deputy sheriffs could
be covered by a collective bargaining agreement which includes procedures
for the processing and adjudication of their grievances. The issue then is
whether, in the event of contradictory provisions, the rules and regulations
of the Civil Service Commission would prevail over the provisions of a col-
lective bargaining agreement.

The answer to this narrow question of rules and regulations appears to be
in §20.9, which provides in relevant part that:

“Nothing in this section shall diminish the authority and power of the merit
employment department, board of regents’ merit system, educational radio
and television facility board’s merit system, or any civil service commission
established by constitutional provision, statute, charter or special act 1o recruit
employees, prepare, conduct and grade examinations, rate candidates in order
of their relative scores for certification for appointment or promotion or for
other matters of classification, reclassification or appeal rights in the classified
service of the public employers served.” (Emphasis added)

Clearly, this language of §20.9 precludes negotiations on a collective bargain-
ing agreement from intruding upon certain authority and powers of the Civil
Service Commission. Notably, however, the protection of §20.9 is limited;
it protects from diminution only certain delineated powers of the Civil Service
Commission, and not necessarily all those powers set forth in §341A.6. Expres-
sio unus est exclusio alterius. Therefore, it is our opinion that rules and regula-
tions approved by the Civil Service Commission could be superceded by the
terms of a collective bargaining agreement negotiated under Chapter 20.

In the-broader context of your first question, since it is clear deputy sheriffs
are public employees as contemplated by Chapter 20, and entitled to the rights
enumerated in §20.8, it is possible that deputy sheriffs would be covered by a
collective bargaining agreement which would include grievance procedures
for the appeal and adjudication of disciplinary actions. However, as we have
stated, §20.9 of the Code, which directs the public employer to meet and nego-
tiate in good faith on such matters as set out in that section, also does contain
limitations regarding “appeal rights in classified service of the public employer
served”, reserving these powers to the Civil Service Commission.

Section 341A.12 of the Code set forth the procedures for disciplinary hearings
as follows:

“Discipline-hearing. No person in the classified civil service who has been
permanently appointed or inducted into civil service under provisions of this
chapter shall be removed, suspended, or demoted except for cause, and only
upon written accusation of the county sheriff, which shall be served upon the
accused, and a duplicate filed with the commission. Any person so removed,
suspended, or reduced in rank or grade may, within ten days after presentation
to him of the order of removal, suspension or reduction, appeal to the commis-
sion from such order. The commission shall, within two weeks from the filing
of such appeal, hold a hearing thereon, and fully hear and determine the matter,
and either affirm, modify, or revoke such order. The appellant shall be entitled
to appeal personally, produce evidence, and to have counsel. The finding and
decision of the commission shall be certified to the sheriff, and shall be enforced
and followed by him, but under no condition shall the employee who has



62

appealed to the commission be permanently removed, suspended, or reduced
in rank until such finding and decision of the commission is certified to the
sheriff pursuant to the rules of civil procedure.

“If the order of removal, suspension, or demotion is concurred in by a
majority of the commission the accused may appeal therefrom to the district
court of the county where he resides. Such appeal shall be taken by serving
upon the commission within thirty days after the entry of its order, a written
notice of appeal, stating the grounds thereof, and demanding that a certified
transcript of the record and of all papers on file in the office of the commission
affecting or relating to it order, be filed by the commission with the court. The
commission shall, within ten days after the filing of the notice make, certify,
and file such transcript with the court. The court shall proceed to hear and
determine the appeal in a summary manner. Such hearing shall be confined
to the determination of whether the order of removal, suspension, or demotion
made by the commission was made in good faith and for cause, and no appeal
shall be taken except upon such grounds. The decision of the district court may
be appealed to the supreme court.”

The problem you pose was discussed in a Drake Law Review article entitled
an “Analysis of the Iowa Public Employment Relations Act, 24 Drake L.Rev.
1. At pages 49-50, the author stated:

“Harmonizing the various merit systems and the Public Employment Rela-
tions Act is no easy task....

£ x %

“In upholding the concept of collective bargaining in conjunction with merit
systems, it should be noted that the Act takes note of the existence of merit
systems. The General Assembly was not unaware of their existence. Had the
General Assembly chosen to do so, they could have eliminated merit system
employees from the Act. The fact that the General Assembly chose not to do
so should convey an intent that collective bargaining is not antithetical to merit
employment, and that the two concepts can co-exist.”

In Local 1344, Council No. 4, American Fed. of State, County and Municipal
Employees v. Connecticut State Bd. of Labor Relations, 30 Conn. Sup. 259,
309 A.2d 696 (Ct. of C.P. 1973), the facts were as follows:

“On May 1, 1972, there was a collective bargaining agreement in effect
between the East Haven board of education and the union covering all custodial
and maintenance employees. The agreement covered the period from July 1,
1970, to June 30, 1972. Article II (c), (d) and (e) of the agreement covered
procedure for filling a vacancy, and prior to May 1, 1972, pursuant to the agree-
ment, the board of education complied with these provisions. The civil service
commission of the town of East Haven, effective May 1, 1972, amended its
rules and regulations to include all non-professional employees of the board
of education in the competitive classified service and made them subject to
the rules and regulations of civil service. The board of education, effective May
1, 1972, substituted civil service rules and regulations in place of the agreement’s
provisions for filling a vacancy.” 309 A.2d 696, 697.

The issue presented before the Connecticut Court was whether the board
of education, pursuant to a municipal statute, was prohibited by the collective
bargaining agreement from changing procedures provided in that agreement.
The court did not find a conflict, but noted that the contested areas were
reserved by statute to the board. The Connecticut Municipal Employee Rela-
tions Act, 7-474(f) and (g) does not provide for resolution of disputes between
statutes and collective bargaining agreements should they arise:
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“(f) Where there is a conflict between any agreement reached by a municipal
employer and an employee organization and approved in accordance with the
provisions of sections 7467 to 7-477, inclusive, on matters appropriate to
collective bargaining, as defined in said sections, and any charter, special act,
ordinance, rules or regulations adopted by the municipal employer or its agents
such as a personnel board or civil service commission, or any general statute
directly regulating the hours of work of policemen or firemen, or any general
statute providing for the method or manner of covering or removing employees
from coverage under the Connecticut municipal employees’ retirement system
or under the policemen or firemen survivors’ benefit fund, the terms of such
agreement shall prevail, provided, if participation of any employees in said
system or said fund is effected by such agreement, the effective date of partici-
pation in said system or said fund, notwithstanding any contrary provision
n such agreement, shall be the first day of the third month following the month
in which a certified copy of such agreement is received by the retirement com-
mission, or such later date as may be specified in the agreement.

“(g) Nothing herein shall diminish the authority and power of any municipal
civil service commission, personnel board, personnel agency or its agents
established by statute, charter or special act to conduct and grade merit exami-
nations and to rate condidates in the order of their relative excellence from
which appointments or promotions may be made to positions in the competitive
division of the classified service of the municipal employer served by such civil
service commission or personnel board. The conduct and the grading of merit
examinations, the rating of candidates and the establishment of lists from such
examinations and the appointments from such lists and any provision of
any municipal charter concerning political activity or municipal employees
shall not be subject to collective bargaining.”

In two more recent decisions by the Supreme Court of Connecticut, the union
successfully argued that there was no serious conflict between charter provi-
sions empowering the police department with the authority to discipline em-
ployees and a collective bargaining agreement which provides for arbitration
of discharge grievances. Board of Police Commissioners of New Haven, et al.
v. William White, et al., Conn. S.Ct., March Term, 1976, September 14, 1976,
and Board of Police Commissioners of New Haven, et al. v. John Maher, et
al., Conn. S.Ct. June Term, 1976 September 14, 1976. However, in the Board
of Police Commissioners of New Haven, et al. v. William White, et al., supra,
the Court specifically noted that a municipal statute controlled the question:

“In any event, any conflict or inconsistency which may exist between the
charter provisions and the collective bargaining agreements is clearly resolved
by that portion of §7-474(f) of the General Statutes which provides that
‘(w)here there is a conflict between any agreement reached by a municipal
employer and an employee organization and approved in accordance with the
provisions of sections 7-467 to 7-477, inclusive on matters appropriate to collec-
tive bargaining, as defined in said sections, and any charter, special act, ordi-
nance, rules or regulations adopted by the municipal employer. . .the terms
of such agreement shall prevail.’ This was the conclusion reached by the trial
court and in so concluding it was not in error.” GERR 681, B-7 (11-1-76)

This rather lengthy discussion of Connecticut’s municipal law serves to
highlight the fact that where specific statutory authority exists it is controlling
regarding areas reserved to merit or civil service commissions. As we have
noted, §20.9, 1975 Code of Iowa, reserves to the civil service commission not
only areas such as recruiting employees, grading examinations and rating
candidates, but “appeal rights in the classified service of the public employer
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served.”

Accordingly, it is our opinion that the provisions of §341A.12, pertaining
to disciplinary hearings for persons, in the classified services, is unaffected
by the provisions of Chapter 20, and that, therefore, the provisions of §341A.12
would prevail over the grievance procedures of a collective bargaining agree-
ment.

With respect to your second question, it is clear that the county as an entity
is the “public employer” under §20.3(1); as the Public Employment Relations
Board has stated, neither the Board of Supervisors, not an elected county
official such as the sheriff, is a political subdivision and, therefore, neither can
be classified as a public employer. Dubuque County, PERB Case No. 831
(Declaratory Ruling, November 24, 1976). The board of supervisors, however,
is the “governing body” within the meaning of §20.3(2) and is thus the body
empowered to act on behalf of the county in collective bargaining matters.
While not a public employer or a member of the governing body, the sheriff is
clearly a supervisor of deputy sheriffs within the meaning of §20.4(20).

February 23, 1977

MOTOR VEHICLES: Registration, Joint Tenancy, §§4.1(3), 321.50(1) and
557.15, Code of Iowa 1977. “The owner” as used in §321.50(1) means all
the owners of a vehicle having two or more owners. (Tangeman to Preisser,
Director D.O.T., 2-23-77) #77-2-15

Mr. Victor Preisser, Director, Iowa Department of Transportation: You
have requested an Attorney General’s Opinion in regard to the interpretation
of §321.50(1), Code of Iowa 1977 and more specifically the meaning of the
words “the owner”. Your specific question reads as follows:

“Procedures developed prior to the formation of the Department of Trans-
portation required every owner, as listed on the certificate of title, to sign the
application for notation of a security interest. It is our interpretation that any
one owner of the vehicle can sign the application for notation of a security
interest, regardless of whether such person is a joint or common owner. We
are requesting your confirmation that our interpretation is correct according
to the intent of the law.”

It is stated in §4.1(3), Code of Iowa 1977:

“3. Number and gender. Unless otherwise specifically provided by law the
singular includes the plural and the plural includes the singular. * * *»

My research discloses no other statutory provision which would satisfy the
“Unless otherwise specifically provided. . .” of the language of the above quoted
statute. Therefore, it would appear that according to the aforesaid subsection
3, the words “the owner” about which you inquire mean both singular and
plural and consequently where joint owners are involved, the signatures of
both are required.

At 20 Am.Jur. 2nd 102, §11 provides:

“The joint estate is not favored in this country; the policy of the American
law is opposed to the creation of a joint tenancy with the entire property going
to the survivor, at least unless the parties clearly demonstrate that that is the
intent, and accordingly, the commonlaw rule—that a conveyance to two or
more persons is deemed to create a joint tenancy with survivorship unless a
contrary intent appears, has been generally discarded or abrogated, and
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legislation modifying, or limiting, or abolishing the doctrine of the acquisition
of the property of a joint tenant by survivorship has been enacted in most
states.”

Section 557.15, Code of Iowa 1977 states:

“557.15 Tenancy in common. Conveyances to two or more in their own
right create a tenancy in common, unless a contrary intent is expressed.”

Several annotations to that statute provide as follows:

“The estate of joint tenancy is disfavored by the state of lowa.” Albright
v. Winey, 1939, 226 Ia. 222, 284 N.W. 86

and

“There is no presumption that conveyances of real estate or transfers of
personality to two or more persons create a joint tenancy with right of survivor-
ship; rather, the presumption is that they create a tenancy in common unless
a contrary intent is expressed.” In re: Staments Estate, 1967, 260 Ia. 93, 148
N.W.2d 468.

According to the above citations a joint tenancy ownership cannot be estab-
lished except through a designation that clearly and specifically indicates that
intent. The mere use of the term or in naming two persons as titleholder of a
piece of property does not, in my opinion, satisfy that requirement.

The following early citation is also of interest in regard to this question.

“One joint owner of personal property cannot sell or pledge the interest of
his co-owner, although the former is in possession of the chattel, and the
purchaser or pledgee has no knowledge of the joint ownership.” 1868, Franz
v. Young, 24 Ia. 375.

That relatively ancient case is cited favorably in 1966, Keokuk Savings Bank
and Trust Co. v. Desvaux, 143 N.W.2d 296 at page 301.

In view of the state of the law in Iowa as indicated by the above citations,
my answer to your question is that the requirement of the signature of “the
owner” as provided in §321.50(1), Code of lowa, 1977, means the signatures
of all the owners of a vehicle where there is multiple ownership and the signature
of only one such owner is not sufficient and does not comply with the require-
ment of the statute.

February 23, 1977

STATE FAIR BOARD: Delegation of Powers—§§173.1 and 173.2, Code of
Towa, 1975. The Legislature may delegate to the county fair boards the power
to participate in the election of the State Fair Board directors. (Condon
to Rush, State Senator, 2-23-77) #77-2-16

The Honorable Bob Rush, State Senator: This letter is in response to your
request for an opinion on the following questions:

“Pursuant to Section 173.1(2) of the Iowa Code, nine directors are elected
to the State Fair Board by convention consisting of delegates selected in a
variety of ways. Certain delegates are selected by Section 173.2(2) which
provides in part for agricultural societies making such determinations.

“This is to request your opinion regarding the following specific questions:

“1. The propriety of the Legislature delegating responsibility to a private
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organization which has the power to select delegates who in turn elect members
of the State Fair Board.

“2. The propriety of having private county fair board corporations make
the selection of delegates on the basis of membership in said corporation.”

Regarding your questions as to the propriety of the delegation of authority
by the Legislature, I shall assume that you are requesting an evaluation of the
legality of the delegation. Therefore, in response to your first question, it is
legal for the Legislature to delegate responsibility to agricultural societies or
county fair boards to select delegates to a convention at which the members
of the State Fair Board are elected as set forth in Section 173.2, Code of Iowa,
1975.

Recently, the Iowa Supreme Court examined the broad range of powers that
the General Assembly may exercise, and concluded that the Legislature need
not find express constitutional authorization to act, but that it may exercise
any power not expressly prohibited by the Federal or State Constitutions.
The Legislature has the broadest discretion as to what is a public purpose.
Bechtel v. City of Des Moines, 1975, 225 N.W.2d 326; Farrell v. State Board
of Regents, 1970, 179 N.W.2d 533.

The Court addressed the issue of delegation of legislative authority in State
v. Steenhoek, 1970, 182 N.W.2d 377, 380, appeal dismissed, 404 U.S. 878,
92 S.Ct. 195, 30 L.Ed.2d 159. The Court stated:

“Before the court may be justified in holding a statute unconstitutional as
a delegation of legislative powers it must clearly appear that the power involved
is purely legislative in nature—that is, one appertaining exclusively to the
legislative department.. ..

“If power delegated be properly restricted so that it carries out the plan after
the legislature has layed down an intelligible goal and complete declaration
of policy which is definite in describing the subject to which it relates or the
field wherein it shall apply, then there is a proper delegation of powers.”

Thus, the Legislature has the ability to delegate authority to others. The
issue that faces us regarding Sections 173.1 and 173.2 is if the election of State
Fair Board directors may be delegated and if the power can be delegated to
county fair board members.

The Legislature cannot delegate purely legislative powers—that is, the
Legislature cannot delegate its power to make a law. Spurbeck v. Statton,
Commissioner of Public Safety, 1960, 252 lowa 279, 106 N.W.2d 660, 664,
quoting from Locke’s Appeal, 72 Pa. 491 and Field v. Clark, 143 U.S. 649,
12 S.Ct. 495, 505, 36 L.Ed. 294. An oft-cited rule is:

“The true distinction is between the delegation of power to make the law,
which involves a discretion as to what the law shall be, and conferring an
authority or discretion as to its execution, to be exercised under and in pur-
suance of the law. The first cannot be done; to the latter no valid objection can
be made.” | Sutherland on Statutory Construction, §88; State v. Rivera, 1967,
149 N.W.2d 127, 131; Goodlove v. Logan, 217 lowa 98, 251 N.W.39; McLeland
v. Marshall County, 199 lowa 1232, 201 N.W. 401, 404.

The election of State Fair Board directors is not a purely legislative, law-
making power, so the Legislature may delegate that power if the delegation
is accompanied by “an intelligible goal and complete declaration of policy.”
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State v. Steenhoek, supra. In State v. Rivera, 1967, 149 N.W.2d 127, 131, the
Iowa Supreme Court held:

“[1]t is for the legislature to determine what laws shall be, to create rights
and duties and to provide rules of conduct. This does not necessarily mean that
the Legislature must lay down a strict rule that must be followed by an ad-
ministrative officer, but that an executive or commission may be vested by the
legislative branch of the government with discretion, within certain limits,
in carrying out provisions of a statute.”

In Section 173.2, the Legislature has given little direction to the county fair
boards, but it has established as a goal of the statute that county fair boards
and other agricultural associations send delegates to an annual convention
at the state capitol for the purpose of electing the State Fair Board members.

The Iowa Supreme Court has not required that a great deal of direction be
provided in statutes delegating legislative authority. In a 1976 decision, Warren
County v. Judges of Fifth Jud. Dist., 243 N.W.2d 894, 900, the Court revealed
that it will look for either standards or safeguards. An important safeguard
is the review of the actions of administrative officers provided by Section
17A.19 of the Towa Administrative Procedure Act. As a further insight into
the criteria considered in judicial scrutiny of legislative delegation, the Court
noted:

“We look to the practical necessities of public interest and will consider as
an important factor the difficulty or impossibility of calling for the legislature
to function in a given area.

“[We have] recognized the modern tendency toward greater liberality in
permitting grants of discretion to administrative officials as the complexity
of government and economic conditions increases * * * (Authorities).”

Further evidence that a court would be unlikely to find Section 173.2 an
unconstitutional delegation of authority, is the Court’s statement in State v.
Rivera, supra, at p. 131, “It must be assumed that public officers will act fairly
and impartially, and a statute vesting them with discretion will not be held
unconstitutional because of a supposed possibility that they will not do so0.”

Regarding delegation to the county fair boards, the question arises if they
are public or private corporations. You have characterized them as private
corporations. An opinion issued by the Attorney General’s Office on November
18, 1966, characterized the county fair board as an agency or instrumentality
of state government. (1966 OAG 447). The opinion was supported by the lowa
Supreme Court’s determination that a county fair society is “a sort of arm or
branch of the State.” Williams v. Dean, 134 lowa 216,220, 111 N.W. 931. The
county fair board was found to be a public corporation in Excise Board v.
Kansas City Southern Ry. Co.,47P.2d 580 and in People v. San Joaquin Valley
Agricultural Assn., 91 Pac. 740. The county fair board would fit within the
purview of a public corporation defined by the Court as “an agency or instru-
mentality created for the administration of a portion of the powers of govern-
ment, delegated to it for that purpose” in Harris v. City of Des Moines, 202
Towa 53, 57, 209 N.W. 454,

The Legislature may delegate to county fair boards the power to participate
in the election of State Fair Board directors because the Legislature has broad
discretion as to whom it may delegate powers. The lowa Supreme Court has
held that the Legislature can delegate powers even to private corporations
or individuals. State v. Ronek, 1970, 176 N.W.2d 153, Koelling v. Board of
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Trustees of Mary Frances Skiff Memorial Hospital, 1966, 259 Towa 1185,
146 N.W.2d 284; Bulova Watch Co. v. Robinson Wholesale Co., 1961, 252
Towa 740, 108 N.W.2d 365.

Perhaps, the characterization of the county fair board as a public corporation
is dispositive of the second question you pose since it alleviates the controversy
that may be engendered by the selection of delegates on the basis of membership
in a private corporation. Any further response to the second question would
entail a determination if it is wise that delegate status be based on membership.
In Section 173.2 the Legislature provided that delegates be selected thusly. I
have discovered no new law which says that it may not be so. I can offer no
other answer to the question because to do so would only be a comment on the
wisdom of the legislative enactment, and such an evaluation is not within the
scope of an Attorney General’s opinion.

February 25, 1977

STATE OFFICERS AND DEPARTMENTS: Military Leave; Intermittent
Employees. Intermittent employees of the lowa Department of Social Ser-
vices who work more than 180 days, as temporarily allowed by Chapter
1066, Acts 66th G.A. (1975), are entitled to a leave of absence for military
service without loss of pay under §29A.28, Code of Iowa, 1975. (Foudree
to Burns, Commissioner, Department of Social Services, 2-25-77) #77-2-17

Mr. Kevin J. Burns, Commissioner, Department of Social Services: In
your letter you ask whether an Jowa Department of Social Services’ intermittent
employee who has been employed for more than 180 days as now allowed by
Chapter 1066, Acts 66th G.A. Second Session (1975) (previously S.F. 1285),
is entitled to a leave of absence for military service without loss of pay or status
as provided by §29A.28, Code of Iowa, 1975:

29A.28 Leave of absence of civil employees. All officers and employees
of the state, or a subdivision thereof, or a municipality other than employees
employed temporarily for six months or less, who are members of the national
guard, organized reserves or any component part of the military, naval, or air
forces or nurse corps of this state or nation, or who are or may be otherwise
inducted into the military service of this state or of the United States, shall,
when ordered by proper authority to active state or federal service, be entitled
to a leave of absence from such civil employment for the period of such active
state or federal service, without loss of status or efficiency rating, and without
loss of pay during the first thirty days of such leave of absence. The proper
appointing authority may make a temporary appointment to fill any vacancy
created by such leave of absence.

Chapter 1066, Acts 66th G.A. Second Session (1975), provides:

SECTION 1. Section nineteen A point nine (19A.9), subsection nine (9),
Code 1975, is amended to read as follows:

9. For emergency employment for not more than sixty calendar days in
any twelve-month period without examination, and for intermittent employ-
ment for not more than one hundred twenty calendar days in any twelve-month
period. For intermittent employment the employee must have had a proba-
tionary, permanent, or temporary appointment.

SEC. 2. The provisions of section nineteen A point nine (19A.9), subsection
nine (9), of the Code restricting employment of intermittent employees to not
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more than a specified number of calendar days in any twelve-month period
shall not apply, during the period beginning on March 15, 1976 and ending
on June 30, 1977, to intermittent employees who are employed in field offices
by the department of social services. It is the intent of the general assembly
to authorize the continued employment during fiscal 1977 of persons employed
to assist in meeting the current high demand for income maintenance and
related services and thereby to permit the department to avoid the cost of
training new employees.

This amends the previous provisions of the Iowa Code in Section 19A.9(9),
which reads:

9. For emergency employment of not more than sixty calendar days in
any twelve-month period without examination, and for intermittent employ-
ment for not more than one hundred eighty calendar days in any twelve-month
period. For intermittent employment the employee must have had a proba-
tionary, permanent, or temporary appointment.

Chapter 1066 thus has the effect of reducing the maximum number of days
which an intermittent employee may work in a twelve month period from 180
to 120. However, it does not apply to Department of Social Services’ employees
from March 15, 1976 to June 30, 1977. You also ask which portion of Section
29A.28 controls: “temporarily” or “for six months™?

Both “temporarily” and “for six months” should be read together. In other
words, Section 29A.28 simply says that all state officers and employees,
including temporary employees who have worked more than six months, are
entitled to military leave without loss of status, rating, and pay during the first
thirty days. Temporary employees who have worked six months or less are
excluded from receiving such leave. And since Department of Social Services’
employees are temporarily exempted from the provisions of Chapter 1066,
they may work more than 120 days and even more than the 180 days set out
in Section 29A.28 until June 30, 1977. That is the case here, where an intermit-
tent employee, whose status is temporary, has worked over six months because
of Chapter 1066. He thus is in the category of those temporary employees who
qualify for military leave as provided by Section 29A.28.

February 25, 1977

COUNTIES: Emergency building repair contracts—Chapter 1178, Acts,
66th G.A., 1975, require that all contracts for construction or repair of
buildings be let for bids. In emergency situations, the supervisors, to avoid
further damage, should use available materials and help without contracting
therefore until the requirements of the statute can be met. (Nolan to Smith,
Auditor of State, 2-25-77) #77-2-18

The Honorable Lloyd R. Smith, Auditor of State: We have your letter of
November 12, 1976, requesting an opinion on the following:

“ ‘During this last session, the legislature passed S.F. 1203 requiring that
contracts for the construction or repair of buildings, the probable cost of which
does not exceed $5,000, shall be let either through formal bidding procedures
specified herein or through informal bidding by notifying in writing at least
three qualified bidders at least two weeks prior to letting the contract.’

“It appears to this office that the above quoted provision means that any
repair undertaken to any county building would be required to be delayed
at least two weeks while the informal bidding procedure for letting contracts
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was used. This provision in law seems to be categorical, and does not provide
an exception for emergency repairs. In the case of storm damage, accidents,
or a breakdown, some buildings would suffer greater damage if the boards of
supervisors were required to wait two weeks to meet the informal bidding
procedures outlined in S.F. 1203.

“S.F. 1203 creates a conflict for board of supervisors who have a responsi-
bility to take action in making immediate emergency repairs to stop further
damage from resulting in the event of natural storms, accidents or structural
breakdown. Going through the informal bidding procedure required in S.F.
1203 could well lead to charges of malicious and willful damage to public
property or defacing of public buildings as provided in Section 714.1 and 714.3.
It is also possible that a charge of neglect of duty as provided in Section 740.19
could also be levied against the board members.

“The key question to this conflict is: May the board of supervisors con-
sidering the greater public benefit and duty imposed upon them make emer-
gency repairs without being required to use the formal or informal bidding
procedures specified in S.F. 1203? If so, how may they proceed?”

The act which has been questioned in Chapter 1178, Acts of the 66th G.A.,
1976 Session, which is an amendment to §332.7, Code of Iowa, 1975, and reads
as follows:

“No building shall be erected or repaired when the probable cause thereof
will exceed five thousand dollars, except under an express written contract
and upon proposals therefore, invited by advertisement for three weeks in all
the official newspapers of the county in which the work is to be done.

“Contracts for the construction or repair of buildings, the probable cost
of which does not exceed five thousand dollars, shall be either through the
formal bidding procedure specified herein, or through informal bidding, by
notifying in writing at least three qualified bidders at least two weeks prior
to letting the contract. The informal bids received, together with a statement
of the reasons for use said informal procedure and bid acceptance, shall be
entered in the minutes of the board of supervisors meeting at which such action
was taken.”

1t is the opinion of this office that the language of Senate File 1203, until
further amended, is binding upon the board of supervisors. Under the Dillon
Rule, which still prevails in this state, for all political subdivisions except cities,
the governmental bodies of political subdivisions are authorized to do only
what the statute expressly provides, or what may be necessarily implied there-
from. The language of the statute, in our opinion, clearly precludes contracting
for emergency repair of county buildings without a two week notice of possible
bidders. However, we do not see the statute as creating any limitation upon
the county board of supervisors utilizing the custodial staff and such materials
as it may have on hand in making emergency repairs when the need arises. Such
procedures would, in our view, logically follow for the prevention of further
damage, which might otherwise result in the event of natural storms or
structural breakdown.

We do not view the other arguments presented in your letter as overcoming
the presumption that