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REPORT OF TIHE ATTORNEY GENERAL.

STATE OF IOWA,
Department of Justice,
Des Moines.
To the Honorable Geo. W. Clarke,

Governor of Towa:

Pursuant to the provisions of Chapter 9, acts of the Thirty-
third General Assembly, T hereby submit to you a report of the
husiness transacted by the attorney general during the years 1913
and 1914,

As the work of the department has so greatly multiplied and
the number of opinions inereased, only such opinions as cover new
questions and as are thought to be necessary in order to advise
the several state departments and the several local officers, are
included in this report.

In addition to acting as adviser and counsellor for the several
state departments, the atteution of the department of justice dur-
ing the last biennial period has been almost continuously occupied
in the matter of trying eonstitutional questions in the state and
federal courts, and in the enforcement of the law.

CONSTITUTIONAL CASES.

During this biennial period cases testing the constitutionality
of the following laws have been submitted in the supreme and
federal courts: workmen’s compensatiom- act; the law giving the
railroad ecommissioners supervision of the railway companies; capi-
tol extension act; blue sky law; red light law; teachers’ minimum
wage; automobile registration law; ice eream standard of the pure
food law ; vaseetomy law.

These cases have been contested with all the energy, skill and
industry that money could buy. Not only the ablest lawyers in
Towa have been secured but in two of the cases very able lawyers
from both New York and Chicago appeared for the plaintiffs. The
state, however, has been successful in the suit involving the ecapi-
tol extension act, teachers’ minimum wage, automobile registra-
tion law and the ice eream standard of the pure food law in our su-
preme court. The eases involving the constitutionality of the red
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light injunetion and abatement law and the blue sky law were
submitted to our suprems court, one in December 10, 1913, and
the other April 8 1914. No opinions, however, have yet heen
handed down.

The ease involving the constitutionality of the workmen’s
compensation law was submitted in the federal court and a de-
cision rendered in favor of the state,

The case testing the constitntionality of the vasectomy law
was submitted in the federal ecourt but the attorney general in
that case conceded that an injunction should be granted. The
law in its present form is so arbitrary and unreasonable that the
department of justice refused to make a defense.

THE BLUE SKY LAW.,

The case involving the constitutionality of the blue sky law
was submitted in the federal court and originally held valid by
Judge McPherson. Later, upon an application for a temporary
injunection before Judges Smith, McPherson and Pollock, it was
held that the act offended against the commerce elause of the fed-
eral constitution.

At a conference of the attorneys gencral of the United States
it was agreed that the Iowa law was the strongest statute which
had passed in the several states, and therefore it was recom-
mended that the decision of Judges McPherson, Pollock and Smith
be appealed from. Accordingly the appeal has been perfected be-
fore the supreme court of the United States. It was decided, how-
ever, in view of the experience in the submission of the Towa and
Michigan cases in the supreme and federal courts, and the Ar-
kansas statute befere the Arkansas courts, that a new bill should
be drafted.

The National Assogiation of Attorneys General appointed
Attorney General Grant Fellows of Michigan, the Attorney Gen-
eral of lowa and Attorney General Moose of Arkansas to draft a
new bill. The commission has made its report and prepared a bill
which will be recommended in this and in a number of the other
states to the next legislatures.

The new bill is well indicated by its title. It is designated an
inspection law for the purpose of preventing fraud in the sale of
stocks, bonds and other securities. It is attempted by said act to
aceomplish this and no more; that is t5 say, it is attempted to pro-
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teet the people against fraud but not unduly interfere with the
private business of invesiment companies in the sale of stocks
bonds and other securities in the state of Iowa.

THE MILWAUKEE CASE.

Another constitutional case of great importance is the case of
the Chicago, Milwaukee and St. Paul Railway Company vs. The
State of Towa. This case involved the constitutional richt of the
hoard of railroad commissioners to require transportation com-
panies to acceptl carload lois for points within the state where the
cars of merchandise originated in a point outside the state. This
case was submitted to the supreme court of the United States and
oral argument made on behalf of the railway company and by the
attorney gencral on behalf of the state, and a decision rendered
April 13, 1914, sustaining the validity of the law and upholding
the ecntentions of the state. This was of speeial value to the job-
hers of the state and the wholesale merchants who do husiness in
carload lots by following the re-consignment method.

It goes without saying that the sustaining of the coustitution-
ality of the aets of the legislature, unless wholly arbitrary and
clearly unconstitutional, is of parameunt importance; otherwise,
the work of the general assembly would come to naunght,

THE ECONOMIC VALUE OF LAW ENFORCEMENT.

The matter of the enforcement of the law has oceupied a
laree part of the attention of the department of justice. Law
enforcement is always of very great importanece,

The supervisors of this state, according to the reports made
by the slate examiners are now speudinwé over twenty million dol-
Jars per annum. Notwithstanding this very large sum of money
expended, we found unusually lax business methods. We found
that the law was violated both in letfer and spirit in several of
the counties of the state. The examination thus far made indi-
cates in the several counties of the state a shortage of $400,000, a
part of which has been returned but a considerable portion of
which will never be returned to the county treasury due to the
fact that a number of officers responsible for the shortage are
dead, some have left the state, a large number are now out of busi-
ness and the statute of Himitations will he a har to the eollection

- of a large part of the amount,
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A number of removal suits have been instituted. In several
instances, however, resignations were handed in before any peti-
tions were filed; one suit is now pending. In each instance thus
far the state has been successful. The indirect result is of more
importance than the direct result. Not only in the counties where
prosecutions have either been threatened ov instituted has there
been a change in business methods, but the mere activity of the
department has caused a change of methods in a large number of
other counties.

Since the removal bill was passed, twenty-four officers have
either becn ousted or resigned to avoid proseeution. This includes
mayors, supervisors, sheriffs, marshals and chiefs of police.

The removal bill should be amended making it applicable to
all city, county and township officers, elective or appointive. No
reason can be offered why the removal bill should apply to a lim-
ited number of city and eounty officers hut not apply to the re-
maining number.

The general assembly of Massachusctts in 1913 followed [owa
in giving the attorney general of the state additional powers in
the matter of the enforeement of the law and the supervision of
local officers. This is in line with the best thought of the time. 1t
has come to be recognized-that sinee the state by its general as-
sembly has authority {o enact laws binding upon all the people,
and through the supreme and inferior courts interprets the laws
binding upon all the people, that it should also have the means of
enforeing the law in every part of the state,

SPFOLAL AGENTS.

In order, however, that this may bhe fullv accomplished, the
department of justice should have authority to appoint speeial
agents to investigate violations of the law hoth of a social and
ceonomice nature in every part of the state. These special agents
should have the same aunthority to make arrests as local officers
and should have the eo-operation of all peace officers in the matter
of making arrests and the (nforcement of the law,

REFORM IN COTRT PROCEDURE,

In order that justice may be accomplished and efficieney se-
cured, we not only need special agents for the purpose of secur-
ing evidence upon which to base convietions, but a change in our
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eriminal procedure. [ therefore renew my recommendations made
in the last biennial report, viz: that the legislature of this state
pass a law similar to the Wisconsin law and the proposed amend-
ment to the constitution of C‘alifornia providing in substance that
no judgment shall be reversed or set aside or new trial granted in
any action or proeceding, civil or eriminal, on the ground of mis-
direction of the jury, or the improper admission of evidence, or
for any error as to any matier of pleading or procedure, unless af-
ter an examination of the entire cause, including the evidence, the
court shall be of the opinion that the error complained of has re-
sulted in the miscarriage of justice. This in substance has been
the law of England for a number of years, and the American Bar
Assoclation at its last meeling held in Washington, D. C. in 1914,
recommended that legislation of a similar nature be placed upon
the statute books of every state in the Union.

The importance of this is made evident when we consider that
for the biennial period ending January 1, 1915, 94 new criminal
cases were appealed in this state; 99 were disposed of by our su-
preme court of which number 14 have been reversed upon defend-
ants” appeal and four reversed upon the appeal of the state. Dur-
ing the same period of time in Wiseonsin with over 100,000 more
population, with larger cities and open saloons, only 21 criminal
cases have been appealed and only one case reversed.

INSANITY.

[ also renew my recommendation made in the previous bien-
nial report with reference to procedure in the event that insanity
is set up as a defense for erime. The importance of this recom-
mendation is shown by the case of State vs. Kelley. Kelley was
charged with the killing of two persons and indicted for murder
in the first degree. Insanity due to drunkenness was set up as a
defense. The jury did not bring in a verdiet of guilty of murder
hut brought in a verdict of guilty of manslaughter and answered
a special interrogatory saying that Kelley was insane at the time
of the commission of the offense. The case was reversed by our
supreme court and Kelley is now running at large.

The insanity defense operates not only as a miscarriage of
justice in Jowa but elsewhere. The attorneys general of several-
states are directing the attention of the governors and the legisla-
tures to the evils of the present system. The attorney general of
Alabama in his recent report strongly recommends a change in
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the present law. England satisfactorily disposed of the question
as early as 1883 in what is known as the Lunatics Act.

THE MASSACHUSETTS LAW.

Massachusetts in 1909 passed a law which is in substance the
same as that of England and provides as follows:

““If a person who is indicted for murder or manslaughter is ac-
quitted by the jury by rcason of insanity, the court shall order
him to be committed to a state hospital for the insane during his
natural life, and he may be discharged therefrom by the governor,
with the advice and consent of the counecil, when he 1s satisfied
after an investigation by the state board of insanity that such per-
son may be discharged without danger to others.”” Acts of Massa-
chusetts, 1909, chapter 504, section 104, page 711.

Undoubtedly there can be no objection to requiring a jury
wherever the defense of insanity is set up to make a special find-
ing (Ist) as to whether the offense was committed by the defend-
ant; and (2d) as to his insanity. If insane, he should be econ-
mitted to the asylum not as a means of punishment but as a means
of treatment and protection to society during the remainder of his
natural life, to be released only by the executive or some other
tribunal specially constituted for that purpose, and then only af-
ter it was affirmatively shown that no danger to society would re-
sult from his release, ’

Under our present law if he is insane at the time of trial, the
trial is postponed and defendant is sent to the hospital for the
eriminal insane at Anamosa to remain until his sanity is restored
before he is put on trial. If, however, he remains a few years it is
almost impossible to secure a conviction because of the death, or
removal of witnesses; but if it is alleged that he was insane at the
time of the offense but now sane, there is nothing to prevent the
jurors from using this as an excuse for verdiets of acquittal not-
withstanding that the probabilities of his committing other crimes
in the future are very great.

SECOND TRIAL.

In a number of states where a defendant is placed on trial for
murder in the first degree and is found guilty of some lesser of-
fense, if he appeals to the supreme court and the case is reversed,
he can again be placed upon trial for the highest offense charged
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in the indiectment. Under the decisions of our court this may not
be done. The result is that defendants are encouraged to gamble
upon what the supreme court will do. They have everything to
gain and nothing to lose by prolonging the litigation. This should
be remedied if necessary by constitutional amendment.

If the defendant fails or refuses to testify, the county attor-
ney should be permitted to comment upon this fact.

SENATOR ROOT.

The demand for reform in court procedure is not limited to
persons of radical tendencies. The American DBar Association
went on record in a clear and positive way favoring a change and
Senator Root in his great address made one of the strongest in-
dictments against our present system which has been made by any
public official of high standing in the United States. Discussing
the question of trial practice he said:

““Qur trial practice in the admission and exclusion of evi-
dence does not agrec with the common sense, the experience or
the instinets of any intelligent layman in the country. As a con-
sequence, while we are aiming to exclude matters which our rules
declare to be incompetent, or irrelevant or immaterial, we are
frequently also excluding the truth. The American man is intensely
practical and direct in his methods. American procedure ought to
Jollow as closely as possible the methods of thought and action of
American farmers and business men.”’

THE JAIL SYSTEM.

If our court procedure is to square itself with the modern
methods of thought and’action, it will be necessary to revolution-
ize our present method of punishment. The theory of vindietive
punishment has no place in any system of penal reform. What is
necessary is to quarantine the offender to the end that society may
be protected and give him a sufficient amount of discipline until
he can become a self-supporting citizen. He must right the wrong
in so far as possible. The whole jail system should therefore be
revolutionized by the abolishment of the city and county jail ex-
cept as a means of detention awaiting trial, and there should be
substituted custodial farms conveniently located so as to best ac-
commodate every section of the state.

IS
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For the details of the plan see the report of the committee
submitted to the governor on May 25, 1912. If in addition to these
recommendations appeals to the supreme eourt should be limited
to $250 or in excess thereof, unless a constitutional question or a
question involving real estate was at issue, litigation would be
very much lessened, justice would be very greatly promoted and the
direct and indirect benefits to the parties concerned and the people
in general would be very great.

TRUSTS AND MONOPOLIES,

We now have a eriminal law upon our statute books relating
to trusts and monopolies but no civil remedy. The legislature
should therefore pass what was known as the Miller or Franeis
bill at the last general assembly giving the state the injunctive
method of dealing with trusts and monopolies. It should also
pass a law similar to that on the statute books of Missouri giving
the state a ecivil remedy of investigation instead of limiting the
state to the criminal method by the grand jury.

AMENDMENT TO ROAD LAW.

The Thirty-fifth General Assembly specifically provided that
the attorney general should be the counsellor and advisor for the
state highway commission. Our work with the highway commis-
sion shows splendid results to have been accomplished under the
new road law in so far as grading, permanent bridges and eul-
verts and draining is concerned but systematic dragging has not
been obtained and in my judgment will not be obtained under the
present system. The recommendations of the highway commis-
sion for a patrol system of dragging should therefore be adopted.

ABOLISHING SUPERVISOR DISTRICTS.

Our investigalion shdws that the law authorizing supervisors
to be elected under the distriet plan has a tendenecy to produce
evil results. Therefore supervisor distriets should be abolished
and all supervisors elected at large. Sooner or later some general
assembly will place ecounty government upon a nonpartisan basis.
Supervisors will be elected at large, will give their entire time
and attention to the duties of the office, be paid a sufficient salary,
appoint all the elerical help and actually supervise the entire busi-
ness of the county.
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STATE AND SAVINGS BANKS SHOULD HAVE AUTHORITY TO BECOME
MEMBERS OF FEDERAL RESERVE BANKS.

The attorney general was early called upon to give an opinion
as to whether state and savings banks were authorized to become
members of the federal reserve banks. The opinion has been re-
served. In order to remove the question bevond controversy, the
general assembly should expressly authorize state and savings
banks to become members of the reserve banks in order that our
state banking act may harmonize with the federal currency act.

ITABIT FORMING DRUGS.

Much has been recently said concerning the evils of habit
forming drugs. Our statute now prohibits the sale of cocaine and
all of its derivatives: provides that it shall not be sold except up-
on the original written preseription of a registered physician;
that the first offenders may be prosecuted under information; that
a second offense is indictable; especially enjoins upon peace offi-
cers and county attorneys the enforcement of the act; druggists
found guilty may have their certificates to practice pharmacy re-
voked by the commission. ITowever, the law may be strengthened
in the following particulars: The red light injunetion and abate-
ment bill should be amended making a nuisance any building or
place wherein is sold or unlawfully kept any opium, coeaine or
any derivative of said drugs or other habit forming drugs, and
subjeet to abatement under the same conditions as required for
the abatement of a house of assignation or the abatement of a
Hquor nuisance with the samne right to a permanent and temporary
injunction against the owner of the building, the persons con-
cerned or engaged in the making of the illegal sales as now ob-
tain against persons operating a liquow nuisance or a house of ill
fame. Any physician who wrongfully preseribes to any person
any habit forming drug should be held to be guilty of unprofes-
sional conduct and the board of health should be required upon
hearing to cancel the certificate of any such physician, and should
likewise be authorized and direeted to cancel the certificate of any
physician who is himself addicted to the use of habit forming
drugs.

Physicians should also be required to keep a record of every
preseription and file a copy with the state hoard of health and a
duplicate carbon copy with the state pharmacy commission. The
state pharmacy comnnission shonld also have hoth the authority
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and better facilities for making inspection of the stock of drugs
and the quantity of habit forming drugs kept by such pharmi s
to see if the law requiring reports to be accurately kept has been
observed. Every person making sales should be reguired to obtain
a lcense from the state pharinacy commission to the end that the
commission will have an accurate list of the number of persons
dealing in such habit forming drugs. A striet aceount should be
made of the tetal amount received and the total amount sold
and a report made to the pharmaey commission. In addition the
possession, except as preseribed by law, should be evidenee that
the same is kept for illegal purposes.

The laws of both New York and Massachuseits are eonsidered
model laws in dealing with and regulating the disposition of these
habit forming drugs, but T am persuaded that the additional rec-
ommendations herein made will he necessary if the regulation is
to be thoroughly effective,

LIMITING TIME OF APPEAL IN CRIMINAL CASES.

The time of appeal in eriminal cases should be reduced from
six to three months.

INDETERMINATE SENTENCE LAW,

An indeterminate sentence hill simmilar to the Heald bill intro-
duced in the Thirty-fifth General Assembly should be passed and
there should also be a limited indeterminate sentence law for mis-
demeanants.

The question of the repeater or recidivist will never be solved
until we come {o sowme form of indeterminate sentence law for mis-
demeanants as well as felons. Until we have an up to date re-
formatory for women with some form of indeterminate sentence
law we shall never solve the social evil. The punishment of the
women ol the street hy either a fine or jail sentence only ag-
gravates the offense, »

DELAY IN RECEIVING TOWA REPORTS

Much complaint has heen made by the bench and bar owing
to the delay in receiving the Towa Reports. Immediately preced-
ing the receipt of the last volumes of the Reports a few days ago,
there were about 125 eriminal cases which had bheen decided by
our supreme court since the publication of the last Report. It goes
without saying that lawyers who depend upon the Towa Reports,
who do not take the Northwestern Reports, have no means of
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knowing what our supreme court is actually deciding, and hence
_.4any cases may be brought under an erroneous conception of the
law.

It should be said in justice to the reporter whose term of of-
fice expired January 1, 1915, that the delay was not caused by
his negligence but due to tlie fault of the publishing company.
The eontract with the present publishing company should there-
fore be eancelled and let to some responsible publishing company
who will furnish the Reports promptly upon the receipt of the
necessary copy for a volume of the Reports. It would be well if
the whole matter was placed under the charge of the supreme
court giving the supreme court ample anthority to protect the in-
terest of the state.

CHIROPRACTORS.

Complaints are frequently made to the department concern
ing the praectice of chiropractors in the several communities in the
state. There are at least three chiropractic schools in the state
of Towa and there are probubly several thousand chiropractors
engaged in the practice in this state. In my opinion they should
be recognized in the medical practice aet with a requirement that
they shall have the same preliminary edueation and the same
knowledge of anatomy and other fundamental subjects required
of osteopaths.

During the biennial period 72 new eivil eases have bheen in-
stituted. Fifty-two of the civil cases pending at the beginning
of the term have heen disposed of and 36 of the new eases making
a total of 88 civil cases disposed of during the term. This with
the 99 eriminal cases makes a total of 187 cases disposed of during
this biennial period. This does not represent a number of cases
in various parts of the state where the attorney general or onc
of his assistants ¢o-operated with the county attorney either in
some criminal or civil case affecting the interest of the state.

SUMMARIZING OUR CONCLUSIONS, WE RECOMMEND:

First. The passage of a law similar to the proposed amend-
ment to the constitution of California, the Wisconsin law, the
law of England and that rccommended by the American Bar
Association, providing that no judgment shall be reversed or set
aside or new trial granted in any action, civil or criminal, unless
it shall affirmatively appear that the errvor complained of hos
resulted in a miscarriage of justfce.

2
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Second. A law similar to that of England and Massachusetts
providing that when insanity is urged as a defense in any erimi-
nal case the jury shall be required to bring in a special verdict
showing (a) as to whether the defendant committed the offense
and (b) as to his insanity, and providing that if both are an-
swered in the affirmative the defendant shall be committed to the
insane hospital for life unless released by the executive authority
or some specially desighated tribunal.

Third. An amendment to the law permitting the county at-
torney to comment upon the attitude of the defendant in the
avent the defendant does not beecome a witness in his own behalf.

Fourth. Limiting the time of appeal in eriminal cases {rom
3iX to three months.

Fifth. Limiting appeals in civil eases unless the amount in
sontroversy is $250 or in excess thercof.

Sixth., The indeterminate sentenee law for felons and a lim-
ted indeterminate sentence law for misdemecanants.

Seventh. The law should be so amended that in the event
o verdiet of guilty for a lesser offense than that named in the
indietment is found and a retrial is granted, the defendant could
again be placed upon trial for the highest offense charged in the
indietment.

Kighth. Appointment of special agents to secure evidence
of infractions of the law with the same power as local officers
:0 make arrests.

Ninth, The abolishment of the jail system substituting cus-
rodial farms conveniently located to accommodate the various
sections of the state.

Tenth. The establishment of a woman’s veformatory equipped
to reeeive women guilty of wisdemeanor as well as those com-
mitting felony.

Eleventh. An amendment to our anti-trust laws giving the
state the injunciive remedy similar to the Miller or Franeis bill
introduced in the thirty-fifth general assembly, and a law similar
to a statute of Missouri providing a civil remedy of investigation
as well as the eriminal grand jury method.

Twelfth. The repeal and re.cnactment of the blue sky law
similar to that prepared by the commission of attorneys general
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appointed by the National Association of Attorneys General for
the purpoese of drafting a model law.

Thirteenth. An amendment to the removal law making it
apply to all eity, township and county officers, elective or ap-
pointive.

Fourteenth. An amendment to the road law in harmony
with the recommendation of the highway commission providing
the patrol system to secure the dragging of roads.

Fifteenth. The abolition of supervisor distriets and pro-
viding for the election of all supervisors at large.

Sixteenth. Amending the banking act giving state and sav-
ings banks the authority to become members of the Federal Re-
serve Banks.

Seventeenth. The amendment to the law relating to habit
forming drugs.

Eighteenth. The cancellation of the present contract for
the publication of the Iowa reports and the letting of a new
contract and placing the matter under the supervision of the
supreme court,

Nineteenth. Amendment to the Medical Practice Act recog-
nizing chiropractors, and requiring the same standards as now
required of osteopaths.

The work of each general assembly adds to the work of the
department of justice. The Thirty-fifth General Assembly express-
ly made the attorney general the legal adviser of the highway com-
mission and the passage of the workmen’s compensation act also re-
quires a very large parg of the serviees of one of the assistants. In
a number of states special attorneys are employed at twice the
salary paid the assistants in this office as special counsel to the
workmen’s compensalion commission.

We have a very capable and efficient office force. Mr, Fletcher,
Myr. Robbins, Mr. Sampson and Mr, Rankin are all well equipped
for the lines of work assigned to them and each have practiced
* law for a period of from ten to twenty-five years. Miss Gilpin,
law clerk and stenographer, is acquainted with every detail of the
office and Miss MeNall and Mrs, Shipley are eapable, experienced
stenographers.

Respeetfully submitted,
Grorgr (ossoN,
Attorney General of Iowa.

L3
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SCHEDULES

Schedule A is a complete list of all appeals in eriminal cases sub-
mitted to the supreme court during the years 1913 and 1914, and
also all rehearings asked during that period, and shows the final dis-
position of the eases.

Schedule B is a list of all eriminal cases pending on the first day
of January, 1915,

Schedule C is a list of civil cases which were pending in the state
and federal courts January 1, 1913, and have since heen disposed of.

Schedule D is a list of civil eases which have been commenced
and disposed of since January 1, 1913.

Schedule E s a list of eivil eases which are now pending in the
state and federal courts in which the slate is a parvy.

Schedule ¥ is the official written opinions given by this office
during the yvears 1913 and 1914.

Schedule G econtaing a few of the many letters which were written
in response fo inquiries from county officers and others as to the
consiruction and interpretation of statutes, and as to the law in
cases which have arisen in the state. These letters are not offieial
in their character, and frequently contain a simple suggestion in-
stead of the expression of an opinion. They relate to matters of
public inferest as to which uniform action is desired in the state,
and it is thought advisable te include the same in this report.




SCHEDULE A.

The following is a list of criminal cases submitted to the supreme court, and also rehearings asked dur
ing the years 1913 and 1914 and the final disposition of the cases:

Title of Case

State v. Andrews, C. C., Appellee..
State v. Ayers, Manly, Appellant...
State v. Becker, Harry, Appellant....
State v. Beeson, Genour, Appellant...
State v. Blake, James, Appellant. .
State v. Boggs, E. A., Appellant..
State v. Buford, John, Appellant.....
State v. Burns, James, et al, Agpel-
lants B

State v. Chicago, Great Western Rail-
road Company, Appellant...... ..

State v. Christopher, Louis, Appellant.
State v. Clark, James, Appellant..
State v. Clark, W. J., Appellant..
State v. Clark, W. J., Appellant......
State v. Cocherell, Curtis, et al,
pellants ... ... i
State v. Conklin, B. L., Appellant..
State v. Cox, Donald, Appellant....
State v. Davis, Gordon, Appellant....
State v. Devinney, Orville, Appellant.

County

Clinton. .
Davis. ...
Jackson. .
Guthrie. .
Grundy. .
Monroe. .

Lucas. .

Chickasaw.

Dubuque. .

Bremer. .

Van Buren. ..
Washington. .

Fremont. .
Davis. .
Polk. ..

t Decisions

|

..| Dismissed Dec. 29, 1914...
.{ Affirmed June 23, 1914....
(Petition for rehearing
overruled Nov. 5, 1914.)
Affirmed Jan. 14, 1913....

Affirmed Feb. 18, 1913.. .

Affirmed May 22, 1914.....
(Petition for rehearing
overruled Sept. 25, 1914.)

.| Affirmed Oct. 20, 1914.....

. Affirmed Dec. 15, 1913.. .

. Reversed April 9, 1913.. .
Affirmed May 15, 1914.....

 Dismissed Sept. 21, 1914..

. Affirmed April 14, 1914....

. Affirmed March 14, 1914...

. Affirmed Feb. 22, 1913..

. Stricken Nov, 22, 1913..

b

Offense
.| Afirmed Nov. 5, 1914.. . |Incest.
.| Affirmed Feb. 12, 1914..... Assault with intent to commit rape.
.1Reversed March 10, 1913... | Hobbery.
Affirmed Nov. 22, 1913.... | Murder.

Assault with intent to murder.
Larceny by embezzlement.

Murder.
Breaking and entering.

Nuisance.

Rape.
Murder.
Larceny.
Larceny.

Conspiracy,

Adultery.

Rape.

Assault and battery.

Assault with intent to inflict great
bodily injury.
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SCHEDULE A—Continued

Title of Case County Decisions Offense
State v. Dietz, ., W., Appellee.... Humboldt. . .1 Reversed Nov. 22, 1913.. .| Adultery.
State v. Dimmitt, Ed, Appellant.... Polk. .. .. | Affirmed Oct. 25, 1913... .| Larceny of poultry in night time.
State v. Dowden., Walt.,, Appellant.... |Polk.. .| Affirmed May 16, 1913., .|Liquor nuisance.
State v. Dreher, Gotfried, Jr., Appel- .
Iant ... e Audubon. . Affirmed April 13, 1913.. .| Breaking and entering.
State v. Faora, John, el al, Appellants | Wayne. ... Affirmed May 16, 1913.. .|Conspiracy.
State v. Fisk, Ray, Appellant........ Jasper. .. Dismissed May 6, 1913....]Larceny by embezzlement.
State v. Ford, D. D., et al, Appellees.. | Wapello. . Dismissed Sept. 23 191.3 Liguor nuisance,
State v. Foxton, H. V Appellant ..... Bremer.. .{ Reversed May 186, 1914 . Cheating by false pretenses.
State v. Frutiger, E. C Appella,nt Adair. . ..} Affirmed Nov. 28, 1914.‘ Practicing medicine without a license.
State v. Gabriella, Raft’ela Appellant Polk. . .| Affirmed Nov, 22, 1913....| Murder.
(Petition for rehearing
overruled Jan. 27, 1914. )
State v. Gaston, Wm., Appellant.. Polk. . P Affirmed Nov. 22, 1913....| Assault with intent to inflict great
bodily injury.
State v. Gibford, Perl, Appellant.. Warren. . .{ Afirmed May 16, 1913.. .|Cheating by false pretenses,
State v. Gish, B, H., Appellant.. Hardin. . Reversed Dec, 18, 1914....|Operating a motor vehicle without a
registration number.
State v. Gorman, Ed, Appellant...... Polk..... .| Affirmed Dec. 19, 1914....|Burglary.
tate v. Gulliver, Glenn, Appellant... | Mitchell. . Affirmed Sept. 16, 1913....]Assault with intent to rob.
(Petition for reheanng
overruled Jan. 27, 1914.)
(Modified on applieation
April 8, 1914.)
State v. Guy, Alfred, Appellant..... Monroe. . . | Dismissed Jan. 16, 1814...| Liquor nuisance.
State v. Haggin, George, Appellant.. . [Polk.... .| Affirmed May 16, 1813....| Liquor nuisance.
State v. Hall, L. N., Appellant.. Benton. . Affirmed Dec. 21, 1914....| Entering a dwelling house in the

nighttime with
adultery.

intent to commit
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State v. Hampton, M. B, ¢t al. Ap-
pellants .. ... e e

State
lees
State
State
State

State
State

V.

V.
\Z
V.

V.
'

Harrison, J. H., ef al, Appel-
Harriso.ri,' ﬁcy, Appellant. ...
Henrietta, James, Appellant..
Hessenius, E. P, Appellant, .

Hill, Wm. P, Appellant......
Hintenleiter, J. 1.. Appellant

State v. Hutchingon Iee Cream Co., C.
J. Hutehinson, Mgr., Appellees......
v. Johnson. Henry, Appellant...

State
State
State
State

a

State
State
State
State

State
State
State

State

State
State
State

V.
V.
V.

V.
V.
v,

v

v,
. Madigan,
. MeCaskill, J.

cl-]

Jones, Tim, ¢t al. Appellants
Kaine, Ronald. Appellant....
Kelley, H. D, Appellant. ...

. Kilduff, Anna, Appellant,.,..
. Kirk, Wm., Appellant........
. Klute, Conrad Appellant. .

. Krampe, Leo, Appellant. ..

Kruse, Anna, Appellant.. .
Lehlan, J. F,, Appellant......
Lindsay, Earl W., Appellant..

Lockard, Charles, Appellant..

Madden, Earl, Appellant.. .
A, Appellant,.....

T. Appellant...

Polk. .
Mahaska. .
Muscatine. .

Cherokee. .

Dallas. .
Polk. ..

Johnson. .
Boone. ..
Jasper. .

Polk. .
Linn. ..
Jasper. .

Fayette. .

Union. .

Black Hawk. .

.t Affirmed March 11, 1913, ..
| Afirmed Feb. 22, 1913....

.1 Affirmed Dec. 15, 1913....

‘. Reversed March 14, 1914..

Affirmed Nov. 22, 1913..

Affirmed Nov. 21, 1913..

Affirmed March 24, 1914...
(Petition for rehearing
overruled Sept. 25, 1914,)

Affirmed July 2, 1913......

Affirmed Nov. 22, 1913..

Reversed May 12, 1914.. .
Reversed Dec. 13, 1913.. .
Affirmed May 18, 1914..
Affirmed June 6, 1913..
Reversed Jan. 20, 1914.....
(Petition for rehearing
overruled April 10, 1514,
Affirmed June 6, 1913... .|
Reversed Dec. 21, 1914.. .
Affirmed April 10, 1413, .
Affirmed April 8 1913..
(Petition for rehearmg
overruled Sept. 22, 1913.)
Afirmed Deec. 15, 1913‘ P
Reversed Jan. 14, 1913..
Affirmed April & 1913...
(Petition for rehearing
overruled Sept. 23, 1913.)

(Petition for rehearing
overruled Febh. 14, 1914.)
Affirmed Oct, 6, 1914, ... ..

Reversed July 2, 1913.

Assault with
bodily injury.
Liquor nuisance.

Assault with intent to commit rape.

Iarceny.
Murder,

Wife desertion.

Larceny by embezzlement.

Selling adulterated food.
Murder.
Robibery.
rRobbery,
Murder,

Murder.
Murder.
Murder.
Murder.

Nuisance.
Larceny in a building,
Rape.

Rape.

Conspiracy.
Murder.
Murder.

intent to inflict great
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SCHEDULE A—Continmd

Title of Case County
State v. McClure, Charley, Appellant. | Davis.
State v. Merrit, G. (., Appellant.. Polk.
State v, Sac

§
Mertens, Roy, Appeliant L }
State v. Moon, Dr. Anna Longshores, :

i

Appellant ...... ... ... . i Black Havwk
State v, Morton, Wm., Appellant...... Polk......
State v. Nicolopoulas, George, Appel-

TADE o eeeeeee e | Polk. .. ..
State v. Norman, Grover, 4ppellant.. 'Fremont..
State v. Nott, Henry, Appellant...... [Taylor..
State v, O Callaghan James, Appellant 1Polk..
State v, Ockij, John, Appellant.. ;\Ionroe

!
State v. Qusley, Albert, Appellant.. . Polk...........
State v. Perry, John, Appellant.. !Pottawattamia.,
i
State v, Piernot, Antonie, Appellant.. | Mouroe..
State v. Read, H, A., et al. Appellants | Page..
State v. Reece, D. H., Appellant.... Polk..
State v. Render, Frank, Appellant.. Polk.......
State v. Russolo, Matt, Appellant. .. .. Appanoocsn, .
State v. Sanders Ice Cream Co. & L.

R. Sanders, Pres,, Appellees........ Polk....
State v. Schneider, Claude, Appellant. |Fayette....
State v. Schumacher, C. M, Appellee. | Humboldt. .

. | Stricken May 19,

Decisions

Offense

| afirmed March 11, 1913..
1914, ...
Affirmed March 20, 1913. ..

Reversed Oct. 6, 1914, ...
Affirmed June 22, 1914..

Affirmed June 7, 1913...
Affirmed April 9, 1913..
Affirmed Oct. 20, 1914..

.| Petition for rehearing

overruled Feb, £2, 1315..
Affirmed Feb, 10, 1814.. ..
(Petition for rehearing
overruled May 12, 1914.)
Affirmed June 29,
Affirmed Jan. 27, 1914....
{ Petition for rehearing
overruled May 16, 1914. )
Affirmed Nov. 21, 1914..
Reversed Dec. 13, 1913..
Affirmed Dec, 15, 1913..
Affirmed Dec. 13, 1913..
Affirmed May 18, 1913..

Reversed May 12, 1914..
Affirmed May 19, 1914..
' Reversed Nov. 22, 1913, .

Seduction.
Uttering a forged instrument.
Murder.

Murder.
Murder.

Keeping a gambling house.
Seduction.
Murder.

Breaking and entering.

Agsault with intent to commit murder.

Asgsault with intent to commit rapo.
Burglary.

Murder.

Jperating an automobile without lights.

Breaking and entering.
Keeping a house of ill fame.
Nuisance.

Selling adulterated food.
Violating Sunday labor law.
Larceny by embezzlement.
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State v.

State v.

State v.

State v.
State v.

State
State
State

State
State

lants

State v.
State v.

State
State
State
State

State

State

State v.

lant

V.
V.
V.
V.

V.

V.

Sego, Charles, Appellant..
Smith, John N,, Appellant....
Smithart, Orley, Appellant...

Sodi, Ferdinand, Appellant..
Sorenson, Andy, Appellant...

v. Sparks, E. C., Appellant. ..
State v.
v,
V.

Stutches, Joe, Appellant..

. Taylor, Agnes, Appellant. .
. Teale, Hugh, Appellant...

. Thompson, Fred, Appellant..
V.

Vochoski, Otto, et al. Appel-

‘Walker, John, Appellant..
‘Waltz, Major, Appellant......

£
Warmuth, H, M., Appellant..
Warne, R. L., Appellant..
West, L. R., Appellant.....
Wilkins, E. K., Appellant.. .

Wilson, Clifford, Appellant. ..

‘Wilson, Peter, Appellant..
Woodworth, Monteville, Appel

Jasper. .
Polk. ...
Keokuk. .

Polk. .
Polk. .

Decatur. .
Humboldt. .
Decatur. .
Polk..
Jones. .
Polk. ..
Story. .
Cedar. .
Fayette. .
Polk....
Polk..

Calhoun..

Mahaska. .

Jones. .

Affirmed April 10, 1913....
(Petition for rehearing
overruled Sept. 16, 1912.)

Affirmed Nov, 22, 1913....

..| Afirmed Feb. 18, 1913..

Dismissed May 6, 1913..
Petition for rehearing
overruled Feb. 22, 1913, .
Affirmed Dec 16, 1914..
Reversed Dec, 15, 1913..
Affirmed June 5, 1913...
Reversed July 1, 1913....
(Petition for rehearing
overruled Dec. 15, 1913.)

.| Affirmed Oct. 25, 1913....

Affirmed Dec. 19, 1914....
Dismissed May 12, 1914..
Modified and affirmed Jan.

Affirmed April 14, 1913..

Affirmed May 19, 1514..
Stricken Nov, 24, 1914..

.. Affirmed Nov. 22, 1913..

Affirmed May 6, 1913......
(Petition for rehearing
overruled Feb. 17, 1914.)

Affirmed Nov. 22, 1913....
(Petition for rehearing
overruled June 19, 1914))

Affirmed Dec. 16, 1914....

»

Robbery.

Obtaining monecy by false pretenses.

Wilfully and maliciously injuring a
chattel,

Ligquor nuisance.

Breaking and cntering.
Incest.

Breaking and entering.
Adultery.

Murder.

Seduction.

Rape.

Nuisance.

Maliciously
fixtures.

Practicing as a physician without a
license,

Violating Sunday labor law.

Obtaining money by false pretenses.

Assault with intent to do great bodily
injury.

Murder.

injuring a building and

Murder,

Assault with intent to commit rape
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SCHEDULE B.

The following is a list of the eriminal cases pending in the supreme court of lowa on January 1, 1915:

Title of Case County Offenge
State v. Abbott, Ralph, Appellee... Johnson. ... .| Running a gambling house,
State v. Asbury, John, Appellant.. Appanoose. . . .| Rape.
State v. Biewen, G. W., Appellant. . Keokuk.... .| Murder.
State v. Brazzell, Dorcas, Appellant.. Dubuque. . Murder,
State v. Bosch, John, Appellant..... Taylor. ... Larceny.
State v. Bosworth, Mark, Appellant.. Mahaska. . Malicious injury to an electric railway.
State v. Bullington, J. E., Appellant. . .| Polk...... Larceny by embezzlement.
State v. Cessna, Charles, Appellant.. .| Hamilton. . Assault with intent to commit murder.
State v. Concord, Tom, Appellant.. Polk. .. . | Burglary.
State v. Cooper, Chas,, Appellant.... Scott...... . | False pretenses.
State v. Devinney, James, Appellant. . Plymouth. . .| Prostitution.
State v. Dunn, A, Appellant................. Polk...... Larceny from the person.
State v. Edmund H. A A, et al, Appellants Story..... .| Practicing medicine without a livense.
State v. Fisher, Chester, Appellant ..... Cherokee. . . | Assault with intent to do great bodily injury.
State v. Gardner, James, Appellant.. Plymouth. . .| Prostitution.
State v. Guidice, Francisco, Appellant.. Millg..... Murder,
State v. Hess, Frank, Appellee........ Howard. . . | Bastardy.
State v, Hesse, Wm.,, et al, Appellants,.. Monroe. ... .| Murder,
State v. Kiefer, Adam, Appellant.......... Buchanan. . Cheating by false pretenses.
State v, McAnich, J, B, et al. Appellants.. . | Jasper....... .1 Practicing medicine without a license.
State v. McCasgkill, J. T, Appellant.............. Black Hawk.. Murder.
State v. Madden, Earl, Appellant (rehearing) ..|Union..... Conspiracy.
State v. Nicola, C. L., Appellant,.......... Mahaska. . Murder.
State v. Norman, F. J., Appellant........... Taylor. ... Practicing as a physician without a license.
State v. Nott, Henry, Appellant (rehearing). Taylor. . Murder.
State v. O’'Donnell, Mathew, Appellant...... Lee.... Murder.
State v. Rand, Wm,, Appellant.... . Union. . Larceny from the person,

i
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State
State
State
State
State
State
State
State
State
State
State

v

Robinson, Joe, Appellant..

. Rowell, L.. J., Appellant....

. Schell, Phil, Appellant....

. Stalker, Wm., Appellant..

. Stanton, Wm,, Appellant...
. Thomas, Alfred, Appellant..
. Treganza, J, A, Appellant..
. Valvoda, Frank, Appellant.........
. Vochoski, Otto, Appellant (rehearing).
. Ward, L. C, Appellant..... .
. Will, Walter A, Appellant........

"Lyon. ..
' Cedar. ..
Marion. .

. | Polk..
.| Polk..

'Hancock. .

| Howard. .

Rape.
Larceny by embezzlement.

Assault with intent to rob,

Incest.
Breaking and entering,
Murder.

.| Indecent exposure.

Seduction.

Rape.

Illegal killing of a deer.
Desertion.

KR!
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SCHEDULE C.

Civil cases pending January 1, 1913, which have since been dis-
posed of:
IN DISTRICT COURT.

State of Towa, ex rel George Cosson, Attorney General, v. Wyom-
ing Cattle Company, et al.

In re¢ Estate of Eben R. Voorhees.

State of Iowa, ex rel George Cosson, Attorney General, and Board
of Railroad Commissioners, v. Atchison, Topeka & Santa Fe
Ry. Co., et al.

J. M. Taylor, et al., v. National Masonic Accident Association and
North American Accident Association, et al.

Mary Ann McKeown v. W. W. Morrow, John L. Bleakly, S. Y.
Eggert, Administrator, James Murray, deceased.

Commercial National Bank, et al., v. Pottawattamie County.

First National Bank v. City of Council Bluffs, Thomas Maloney,
Mayor.

Story County v. State of Iowa. -

Keokuk National Bank v. Lee County.

Theodora H. MacDonald, Ins. Com., v. Aetna Indemnity Co., et al.

State of Iowa, ex rel George Cosson, Attorney General, v. W. L.
Baughn.

State of Iowa, ex rel George Cosson, Attorney General, v. C. W.
Scott, ¢t al.

IN SUPREME COURT.

Mary Ann McKeown v. W. W. Morrow, John L. Bleakly, S. Y.
Eggert, Administrator, James M urray, deceased.

State of Towa, ex rel George Cosson, Attorney Generad, v. W. L.
Baughn.

State of Iowa v. Carrie Livingston, et al.

In the Matter of the Estate of Hannah H. Adams, deceased, W.
W. Morrow, Treasurer of State, v. Said Estate.

Frank G. Picrce v. Ezecutive Council, et al.

Henry 8. Keely v. Board of Supervisors of Dubugue County, et al.

In the Matter of the Estdte of Almiron Culver, deceased, Melissa
Gould, Administratriz, v. W. W. Morrow, Treasurer.
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Martha Ellen McPherson, nee Casson, v. A. H. Day, Chicf of Po-
lice, and Board of Control.

Nellie Ryan v. Wm. Hutchinson, Judge.

State of Iowa, upon the relation of Chas. W, Mullon v. The Mar-
shall Dental Mfg. Co.

IN FEDERAL COURT.

Henry Loring and Parley Sheldon, as Receivers of the Fort Dodge,
Des Moines & Southern RB. R. Co., v. David J. Palmer, et al.

C.,M. & St. P. B. R. Co. v. Board of Railroad Commissioners.

C. & N. W. Ry. Co. v. Board of Railroad Commissioners.

C,B.& Q. R. R. Co. v. Board of Railroad Commissioners,

C,R.I. & P. Ry. Co. v. Board of Railroad Commaissioners.

C.G. W.R.R. Co.v. Board of Railroad Commissioners.

Ill. Central R. R. Co. v. Board of Railroad Commissioners.

C,S8t. P,M. & O. Ry. Co. v. Board of Railroad Commissioners.

M. & St. L.R.E. Co. v. D. J. Palmer, ¢t al.

In re Habeas Corpus Andrew H. Wilcox by Chas. F. Wilcor v.
Maxr E. Witte, et al.

Samuel Carr, et al., v. Charles R. Hannan, et al.

John A. Crewghton, ¢t al., v. Charles R. Hannan, et al.

John I. Redick v. Charles R. Hannan, ct al.

The Whitney Realty Company v. Charles R. Hannan, ct al.

James Barr Ames, et al., v. Charles R. Ilannan, et al.

George Bazter, ¢t al., v. Charles R. Hannan, et al.

Elizabeth D. McClintock v. Cedar Rapids & Towa City Rdailway
and Light Company, et al.

0Old Colony Trust Company v. Fort Dodge, Des Moines & Southern
Ry. Co., et al. .

BEFORE INTERSTATE COMMERCE COMMISSION.

Board of Railroad Commissioners of Towa v. Illinois Central Rail-
way Company, et al.

State of Towa, ex rel 1I. W. Bycrs., Attorney Gencral, ot al., v.
Chicago, Northwestern Railway Company.

State of Towa, cx rel H. W. Byers, Attorney Gencral, v, Chicago,
Milwaukee & St. Paul Railway Company.

State of Iowa, ex rel H. W. Byers, Attorncy Gencral, Board of
E. B. Commissioners, v. Chicago Grealt Western Railroad Com-
pany. .

Ntate of Towa, exr rel H. W. Byers, Attorncy General, Board of
Railroad Commissioners, v. lowa Contral Railway Company.
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Ntate of Towa, cx rd . W, Byers, Atlorney Gencral, Board of
Railroad Commissioners, v. Illinols Central Railway Company.

Ntate of Iowa, cx rel H. W. Byers, Atiorney General, Board of
Railroad Commissioncrs, v. Chicago, Rock Island & Pacific Rasl-
road Company.

State of Iowa, ex rel H. W. Byers, Attorncy General, Board of
Railroad Commiissioners, v. Chicago, Milwaukec & St. Paul Rail-
way Company.

State of Iowa, cx rdd II. W. Byers, Attorncy Gencral, Board of
Railroad Commissioners, v. Atchison, Topeka & Santa Fe Rail-
way Company.

Stale of Towa, cx rel I, W. Byers, Attorncy General, Board of
Railroad Commissioners v. Chicago, Burlington & Quincy Rail-
road Co.

State of Towa, (x rel H. W. Byers, Attorncy Gencral, Board of
Railroad Commissioners, v. New York Central & IHudson River
Bailroad Company.

Ntate of Iowa, cx rel George Cosson, Attorncy General, Board of
Railroad Commissioners, v. Atchison, Topeka & Santa Fe Ry.
Co., et al.

SCHEDULE D.

Civil cases which have been commenced and disposed of since

January 1, 1913:

D. M. Orcal, Treasurcr of Page County v. Western Union Tele-
graph Company, Chicago, Burlington & Quincy Railroad Com-
pany,

tfcorge Cosson, Aitorncy (enerdl, v. C. B. Bradshaw, Judge of the
17th Judicial District.

John W. Cox v. W. A. Duckworth, Custodian of the Statehousc.

Albert Hagerla v. Mississippi River Power Company, a corporation,

John W. Rowley, ot al., v. George W, Clarke, el al.

Chicago, Rock Island & Pacific Ry. Co., el al, v. N. 8. Ketelm,
el al.

John W. Rowley, P. L. Davis and W, I Lindng v. 1. E. Duci-
worth, Auditor, R. E. Meek, County Treasurer, W. W. Morris,
Chas. Woodrow and J. W. Kcrr, Members Board of Supervisors.

Theo. Hamm Browing Company v. Chicago, Rock Island Ry. ('o.

In the Matter of the Estate of Anna Margrethe Andevson, -
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ceased, Waolltclming Elizabeth Peterson, ol al., legatees v C. L,
Hanson, Adwministrator, State of Iowa, co vl State Treasurcr.

W, MeKinnon v, J. C. Sanders, Warden.

Dclla Pepper v, Co 0 Applegale.

J.oA Shaver v Stale Fair Association, ol al,

Jno. P. Walluee, et al., v. R.T. Wellslager, George Cosson, Atlor-
ney Gencral, et al.

N. C. Northrup v. W. A. Duckworlh.

F.R. Thurbcr v. W, A, Duckworth,

L. Bughner and Lydia Bughner v, Hedrs of J. W. Shorter; Stat.
of lowa, Intcrvcner.

M. M. Harrah v. W. A, Duckworth.

J. C. Huwkins v. John L, Bleakly, Auditor of State, Warren Garst,
Towa Industrial Commissioner,

L. 8. Harper v. W. N, dAllen, Scerctary of State, George W. Clarke,
John L. Bleakly, W. C. Brown, Erccutive Council.

L. I. Aldrich v. Gcorge Donohoe, Superintendent, Knoxiville In-
ebriale Asylum,

William R. Cowmiplon Company, a Missouri corporation; Breed,
Elliott & Harrison, an Indiana corporation, and McCoy & Com-
pany, ¢ Maine corporalion, v. W. 8. Allcn, Secrctary of State,
and George Cosson, Attorncy General.

M. N. Bopp v. Ed. R. Clark, Sheriff.

Clarence H. Kemler v. Ole O, Roe, Ntate Fire Marshal.

State of Towa v. Ilenry Armstrong.

State of Iowa, er rel Thos. V. Connor, v. John H. Herring.

State of Iowa, cx rel George Cosson, Attorney General, v. National
Life Association, and Hcnry Pyle, President and General Man-
ager of the National Lifc Association.

Rudolph Davis v. William H. Berry, John E. Howe, and David C.
Mott, Board of Parole, and Jas. C. Sanders, Warden.

State of Iowa, c¢x rel George Cosson, Attorney General, v. Illinois
Central Railroad Co., Chicago, Great Western Railroad Com-
pany, Minneapolis & St. Louis Railroad Company, and Fort
Dodge, Des Moines & Southern Railroad Co., Homer Loring
and Parley Sheldon.

Dr. H. 8. Hucking v. Guilford H. Sumner, Secretary Iowa State
Board of Health.

Thurlow T. Taft, A. U. Coats, John B. Hammond and W. F.
Ghormlcy v. W. S, Allen, Secietary of State, and Harry B.
Frase, County Audilor.
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Charics Lockard v. Ed. B, Clark, Sheriff,

In the Matter of the Eslatc of Mary A. Mitchell, deceased.

John Forbes, County Trousurcr of Pocahontas County, and Poca-
hontas County, Iowa, v. The Exccutive Couneil of the State of
Towa, George W. Clarke, W. 8. Allen, John L. Blrakly and W.
C. Brown, members of said Executive Cowneil,

Charlcs Lockard v. J. . Sandcrs.

Lowis A, Yonlker v. R, I Whedlcr, Aduianistrator of e Eslate of
Mary Zarmstroff, deccased, and the Unknown Hevrs.

State of Towa v. United Staies Express Company, The Hamm
Brewing Company, Intervenors.

SCHEDULE E.

Cases pending in the several courts of the state and the United
States, January 1, 1915:

CASES PENDING IN DISTRICT COURT.

H. J. Tocnningsen, County Treasurer, v. Merchanis National Bank
of Clinton.

N.F. Millcr v. George Donchoe, Superintendent of State Hospital.

State of Iowg v. B. F. Swanson and L. W, Smith.

Ernest B. Abrams & Co. v. W. 8. Allen, Seevetary of State.

Q. H. Cushman v. Adair C()Etozty, and the State of Iowa, ex rel
G. W. Clarke, Governor, and George Cosson, Attorney General.

George 1. Snider v. Frank Gibson and George Donohoe, Superin-
tendent of State Hospital.

In the Matter of the Drainage Assessment in Drainage District
No. 60.

State of Iowa, cx rel John T. McCutchen, County Attorncy, v.
John L. Bleakly, Auditor of State.

State of Iowa, cx rel George Cosson, Atlorney General, and W. B.
Barney, Dairy and Food Commissioner of Towa, v. Shores-Muel-
ler Company.

State of Iowa, cx rel Goorge Cosson, Attorncy General, v. F. J.
Hauser, E. W. McCulley and Henry Grovert, Jr., Men bers

Board of Supervisors of Benton County, Towa, and Alcxander Zun-
yon, County Auditor.

C. J. Hawley and William G. Ray v. R. E. Betz and J. W. Eldridge.

Catherine Baxter Miller, et al., v. Mary Elizabeth Miller, et al.

R. F. Graeber v. A. B. Noble.
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In the Matter of the Estate of Thomas L. Whitlaker, deccased,
Charles W. Whittaker, Exccutor.

Mary M. Croucl v. Kale Armstrong.

State of Towa v. 8. B. Gardier, ol al.

J. W, Dougharty v. Town Counecil of Anila.

Ntate of Towa v. The Hanford Produce Company.

CASES PENDING IN SUPREME COURT.

Commercial National Bank, el al.,, v. Pottawatltamic County.

Ntate of Towa, ex rel George Cosson, Altorney Geoneral, and W, (.
Edson, County Attorney, v. Terrence Thomas,

In the Mutter of the Estate of Alerander Moynihan, dcceased.

Des Moines Independent School District of Salt Creck Township,
Davis County, Towa, v. J. Mose McClure.

State of Iowa, ex rel John B. Hammond, v. Mrs. Mauwrice Lynch,
Towa Loan & Trust Company, and (he bwilding and the prem-
ises described in this petition.

In re Estate of Honora Daly, deceased; In ve Estate of Bryan
Ward, deceased; In re Estale of Hugh Roddcn, deecased, v. W.
C. Brown, Treasurcr of State.

The Faiwrmont Creamery Company v. H. . Darger and G. II.
Tellrer, .

In the Matter of the Estate of John Peterson, deceased.

Earle Q. Jones v. Charles C. McClaughry.

William Schubert, ¢t al., v. Claus Barnholdt, et al.

W. C. Brown, Treasurer of State, v. Haltic N. Gulliford.

State of Iowa, ex rel Nels Thompson, v. W. A. Booth, William
Donaghey, Art Hildreth, B. (. Briley and Ray J. Johnson.

J. C. Sanders v. J. M. Thrasher.

Lucille Addis v. Dr. C. F. Applegate.

CASES PENDING IN FEDERAL COURT.

Wm. M. Barrett, as Presidenl of the Adams Erpress Co., v. David
J. Palmer, ¢t al.

Chauncey H. Crosby, as Vice-President of the U. 8. Express Co.,
v. Board of Iowa Railroad Commissioners, ot al.

James Fargo, as President of the American Erpress Co., v. Board
of Iowa Railroad (ommissioners, et al.

Wells-Fargo & Company v. Board of Railroad Commaissioners.

Chicago, Rock Island & Pacific Raillway Company v. Board of
Iowa Railroad Commissioners, et a].

3




3t REPORT OF THE ATTORNEY GENERAL

Chicago, Great Western Railroad Company v. Board of lowa Ruail-
road Commissioners, et al.

('hicago & North-Western Railway Company v. Board of lowa
Railroad Commissioners, ¢l al.

Chicago, Milwaukee & St. Paul Railiay Company v. Bowrd of
Towa Railroad Commissioners, ot al.

Clicago, Burlington & Quiney Railroad Company v. Board of
Towa Railroad Commassioners, cf dl.

Hllinois Contral Railroad Company v. Board of Towa Ruailroad
Commisyioners, ot al.

Daniel B, Luten v. J. B. Marsh Engineering Co., ¢l al.

Union Curbide Sales Co. v. W. B. Barncy, Stule Dairvy and Food
Commissioner.
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'

Acknowledgments:
Over telephone. See notary public.

Abutting Property:

Pavement; distance taxed. 159
Administrators:

Trust companies may act as. 120
Animals:

Registration of. See registration.
Appropriations:

Addition to Margaret Hall; not limited to reconstruction and

enlargement; may be used for new dormitory. ... 59

Railroad commission; interstate and intrastate cases. 131

Superintendent’s Cottage, college for the blind. 134
Articles of Incorporation:

Time for filing articles directory only. 201
Assessment:

Bank stock. See taxation.
Shares national banks. See taxation.
To construct railroad. See taxation.

Drainage; amount assessed land owned by state. 179
Assessors:
Building and loan association; method of acquiring infor-
mation 201
Assignees:
Trust companies may act as. 120
Athletics: Y
School cannot exact fee from students to support, at Iowa
State College . 155
Attorney:

City; election of. See cities and towns,
County; criminal prosecutions. ‘See county attorney.
For departments. See special counsel,

Attorneys General of Iowa... ........ e e A 3

Auditor of State:
Compensation superintendent public instruction; appoint-

ment of inspectors and chief clerk............. 43
Trust companies—Real estate investments prohibited. 64
Entomologist—Salary—Assistant ............... 69

Banks; clause securing future indebtedness legal. 93
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Auditor of State—Continued.

Trust companies; acting as trustees.....................

Railroad Commission; appropriation for interstate and intra-
FR R T o T

Insurance; investment of funds to secure policyholders; must
be first liens on real estate. . ......................

County Officers; supervisors, deputy officers, county attorney,
taxes; justice of the peace; deputy auditor....

Banks; trust companies; name not to indicate both.........

County Officers; deputies and clerk hire; county attorney,
fees in nuisance cases. Clerk; fee book left in office;
board of review; compensation......................

Board of Supervisors; compensation when acting as drainage
board; paid from drainage fund.

Corporation; time for filing articles................

Insurance Commissioner. See insurance commissioner.

Automobiles:
Registration required for years used on highway; one-half
rates for four years’ use and registration.............
Dealers to list for taxation all cars not bearing individual
T3 + T N
Pass other vehicles on left side unless vehicle on left side of
street; then it may pass on right side.

Ballot:
Nonpartisan judiciary; arrangement of names. .

Banks: .

National; assessment of shares. See taxation,

Mortgages may contain clause securing future notes and over-
Arafts ... .. e e e

May act as trustees, assignees, administrators, ete..........

Trust companies; name not to indicate institution both trust
company and savings bank.

Bank Stock:
See taxation.

Bees: .
Regulation of. See cities and towns,

Blacklisting:
Association for purpose of listing persons who do not pay
bills unlawful..

Blue Sky Law:

Portion stricken not part of; remainder valid.
Board of Agriculture;

Registration of animals.

139

142

145

146

168
201

51

110

206

191

93
120

145

183

44

106
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Board of Control:

Power, as to shlary of turnkeys and guards.............. 42
Power to purchase land, improve and equip same for reforma-
tory, custodial farm and epileptic colony. 47
Paroled patient; return at state’s expense. ................ 65
Power to build highways and bridges on lands of state insti-
tutions or lands adjacent thereto.................... 73
Appoints supervisors of roads and highways of state insti-
tutions . ...... .. . L0 .. 124
May employ supervising engineer. 150
Board of Health:
May build detention hospital. 157

Boarding House:
See fire escape.

Board Meeting:
See corporations.

Board of Parole:
Vasectomy law; to whom it applies. 4
Vasectomy law; action deferred 7
Vasectomy law; deferred (2d) 7

Board of Review:
Compensation ............... ... c.uun L. 148
Commissioners when acting as; compensation. 173

Board of Supervisors:

Canvassing saloon petition. See intoxicating liquors.

Petition; withdrawals. See intoxicating liquors.

Allowance for committee work; charge for automobile
owned by member illegal.......... 89

Cannot pay banks for collection of taxes......... 142

Office rent county attorney. 'See county attorney.

Compensation when acting as drainage board; paid from
drainage fund e 168

Bond: -
Deputy officers must furnish. See deputy county officers.

Bread:
Not such a food as requires statement of weight, count, ete. 203

Bridges:
State institutions. See board of control.
Committee work. See board of supervisors.

Briefs:
Interstate and intrastate cases; from what funds paid. 180

Capitol Extension:
State may sell houses removed to another location together

with lots they occupy. 178
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Certificates:
See elections,
Of election; withholding. See senator,
Renewal for registering animals. See registration.

Change of Affiliation:
Primary election, how and when.

Cities and Towns:

Under commission form; commissioners supersede board of
waterworks trustees ................

Attorney elected each year; clerk biennially.........

Do not have power to enact ordinance regulating bees.

Mayor right to vote in case of tie..

Taxing for pavement; distance taxed.

Salary of mayor and councilmen....

Deposit of daily balances by treasurer.............. ......

Under commission form; compensation of commissioners
when acting as board of review....................

Employment of agents; compensation; mayor cannot refuse
to sign warrant for compensation of persons employed

to perform certain duties.............. PP N
‘Where current is sold to another municipality, people should
vote on proposition ....... ... iainiii it

Paving; assessed to abutting owners; exclusive of car tracks
without regard to erection of such tracks.......... .

Funds derived from waterworks, taxes or rents, may be
used to extend or renmew mains....................

Dragging roads within, city authorities have jurisdiction.

Citizenship:
Foreigner's hunting license. See foreigner,

City Attorney:
Election of

City Clerk:
Election of

>

City Manager:
City may employ; mayor cannot refuse warrant.

Civil Cases:
Disposed of since January 1, 1813............ . ... ... . ...
Pending in state and United States courts January 1, 1915
Pending January 1, 1913, in district, federal and supreme
courts but now disposed of......... ... .. ... .......
Pending January 1, 1913, before interstate commerce com-
mission, but now disposed of.

. 160

175

87
100
126
128
159

173

NS e

173

189 |
194

197

100

100

181

L2
»
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Clerk:
Chief; superintendent’s office. See superintendent public in-
struction. i
City; election of biennijally............... 100
Fee book left in office at expiration of term. 146
Clerk Hire:
Board cannot allow only to person employed. 146
Closets:
Railroads must maintain. 127
Code:
° 1087-a3. 152
Sections construed: Page. 1087-a8. . 175
R 1087-29. . 175
47. - 103 1087-a10. 152
468. - 161 1293. . . 103
593. Y 1407.. . 187
669 . . 146 1550. .. . 188
706. . 126 1613-a.. ... 200
724. - 197 1641-b. . 58, 104
1124. . 198 1806..... .. 139
1182. . 142 2310-a19. 65
1186. . 142 2341-a. .. 151
1198. . 198 2406. . . 146
1200.... . 198 2451. . 86
1208-23. ... 80 2546. .. . 56
1219.. .34, 80 2570-a. .. 157
1272. .. 128 2575-a47. 68
1509. . 125 2575-ab1. 68
1611. . 104 2576-a6. . 112
1612, - 153 2582-a. . 88
1613. . 200 2583-a. . 88
1637. . bb 2634-d1. 135
2419. - 142 2634-d6. 135
2449. . 83 2724-a4. 150
2820. . 202 2727-a3. 150
2836. . 92 2727-a8. 65
2930. . 146 2727-a9. . 65
29?_»9. . 166 2727-a24. 65
313%. . 142 2734-u... 214
5157. . 112 2900-a19.. 56
5497. . 142 2900-a2%. . 61
5716. . 42 4499-a7. 107
Code Supplement, 1907, 233322 iii
Chapter construed: Page. 4999-8.. 136
3-A, Title IV....... .. 194
Sections construed:
170-b. ... . 56 Code Supplement, 1913,
308... ce.e 111
469... .89, 168 Sections construed:
510-a. .. 146
.§10-b. 146 720..... . 189
511.. . 169 1087-a12. 191
651. s 100 1087-b2 191
668. .100, 128 ’ -7
669..... ... 118 L087:b3 . . 191

1056-225. 97 1989.a26. 195
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Towa Constitution. 35th G. A.
Art. 3, Sec. 3.. 80 Chapters construed:
Art. 3, Sec. 29. 131
Art. 3, Sec. 34. 81 17. 47
Art. 9, Sec. 4.. 142 55. 173
76. ce... 159
Session Laws. 102. .160, 173
103. .148, 163
30th G. A. 107. ..... 163
y 115. i71
Chapter 186. 108 119, . 907
32d G. A. 124. .73, 124
128. S
Chapter 26. 128 130. 1
33d G. A. %g}i: 1§§
Chapters construed: 137. - 44
146. ... 74
89, . 187 152, .64,120, 145
94. .. 182 156. ... .. 157
121. .. 146 164. . 141
154. .. 118 175, oo 127
168. . 136 187. .49, 70, 7
226. - 184 196, ... 71
210. .. 68
34th G. A, 222, veee. 98
. 227. .129, 130
Chapters construed: 236, T T
59. .. . 152 239. . 138
63.  ...... . 85 245. .. 158
0. ... 216 247. .. 178
72. . 51 260. ce... 61
100. . 106 307. .165, 203
146. .. 101 321. ceels 71
174. .. 182 334. .131, 180
180. .. 165
197. . 134
Collector:
Of delinquent taxes; compensation. 187
College for Blind:
Appropriation for superintendent’'s cottage. . 134
Commissioner of Labor: »
Entitled to two clerks; salary........... ... 71
Machinery; operation by minors in manual training school. 114
Commission Plan:
Commissioner supersedes board of waterworks trustees.. 97
Commissioners:
Compensation when acting as board of review. 173

Commitment of Insane:
Expense. See insane.
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Compensation:
See board of review.
Holdovers. See senators.
Publishing laws general assembly. See publication.
Turnkeys or guards. See board of control. .
Contested legislator; entitled to entire salary............ 38
Legislator filling vacancy; entitled to pay for entire session. 41

Competitor:
See discrimination.

Concealed Weapons:
Permits by sheriff to carry to persons outside cities and towns 124

Consent. Petition:
See intoxicating liquors.
Withdrawals. See intoxicating liquors.

Constable:
Fees for serving more than one warrant on same trip. .. 116

Contagious Diseases:
Removal of afflicted persons; jurisdiction of offense.’ 112

Contest:
See elections.

Contested Legislator:
See compensation.

Corporations:
Foreign; fee; exempt if in office prior to September 1, 1886. 55
(Gas company may own stock in other gas companies; gas
company may exchange stock with another such com-
pany ‘ 58
Indebtedness not to exceed two-thirds paid-up stock........ 104
Stockholders’ meeting in state where incorporated; board
meeting may be elsewhere unless prohibited by articles
oy

of incorporation ............... e e e 153
Time for filing articles; provision directory only. 201
Councilmen:

Salary of. See cities and towns.

County Attorney:
Criminal prosecutions; when entitled to fee for fine col-

lected ...........0 i, 111
Per cent of fines paid from general fund. . 142
County liable for fees in nuisance case........ 146
Board may pay office rent when none provided. 161

County Superintendent:
Election by members of school board; representation; who
delegate in convention. R 213
15
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Criminal Cases:
Pending in supreme court January 1, 1915...... 26
Submitted to the supreme court in 1913 and 1914. 21

Criminal Prosecutions:
° Fee. See county attorney.

Custodial Farm:
Board of control; power to purchase, improve and equip. 47

Dairy and Food Commissioner:
Flour; if sold for use in state must bear statement of net
weight ................ 165
Wrapping and marking bread. 203

Dangerous Machinery:
Operation by minors in manual training schools; labor com-
missioner 114

Dead Persons:
Saloon petition. See intoxicating liquors.

Dealers:
In automobiles; must list. See taxation.

Delinquent Taxes:
Collection of. See taxation.

Depots:
Sanitary closets. See railroads.

Deputy Auditor:

Charge for notarial work must be ‘accounted for. 142
Deputy County Officers:

Must furnish bond......... ...ttt enanann. 142

Allowance; board cannot allow only to person employed. 146
Detention Hospital:

Board of health may build.... e et e 157
Discrimination:

Evidence necessary; what may lawfully be done to meet com-

petitor e e 98

Disease: *

See contagious disease,

Distress Warrant:
‘Statute of limitations. See taxation.

Drainage Assessment:
Amount that may be assessed against land; rule where land

owned DY StaR. .« vt vttt e e e 179
Payment may be made by instalilments if made before litiga-
tiom ... ... ... it 195

Drainage Board: -
Compensation. See board of supervisors.

e

-
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Drainage Fund:
Compensation to supervisors. See board of supervisors.

Jeclesiastical Schools:
Funds. See schools.

Elections:
Members of general assembly; certificate, withholding; con-
tests ............. Lo 34
Vacancy. See senator.
Special in connection with primary; hours for voting....... 176
Governor’s proclamation; only such part printed as refers
to offices filled by voters of county....... 191
Nonpartisan judiciary; arrangement of names. v 191
Voting machines; use of party lever prohibited............ 194
Marking ballots; misconduct of judges; facts stated suffi-
cient to vitiate election. ............ ... ... .. ... ... 198

Publication of notice of, means four successive weekly pub-
lications although only three weeks may elapse between

first and last publication. ... .. 202
Engineer:
Supervising, may be employed. See board of control.
‘ntomologist:
Paid upon per diem basis; assistant paid reasonable compen-
sation .. 68
Ipileptic Colony:
Board of control; power to purchase, improve and equip. . 47
ividence:

Discrimination; what necessary. See discrimination.

Executive Council:

Special counsel for departments not authorized. .. 4G
BExchange of stock by corporations. ..................... 58
Corporations; indebtedness not to exceed two-thirds paid-up

BLOCK ... ittt i i e e ... 104
Lake beds; leasing of not permissible. . 108
Capitol extension; sale of houses....................... 178
Drainage assessment; amount assessed land owned by state. 179
Railroad commission; expense of printing briefs. 180
Internal revenue act interpreted. 206

Exemption:

Team of mail carrier. See taxation.
Soldier’s. See taxation,

Fee:
Criminal prosecutions. See county attorney.
See constables. ¢
Per cent of. See county attorney.
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Fee Book:

INDEX

Left by clerk in office at expiration of term.

Fire Escapes:

Story defined
Necessity of;
guished

‘Class of buildings on which required.

Fish and Game Warden:
Cannot eollect one-half cent per pound for fish caught; may
act as treasurer for lake improvement organizations.

Five Mile Limit Law:

boarding houses and lodging houses distin-

Intoxicating liquors; does not apply to schools where state
aid is given for normal training.

Flour:

If sold for use in state must bear statement of net weight.

Foreign Corporations:
See corporations.

Foreigners:

Hunter’s license

Free Text Books:
See.text books.
Amount charged pupils for.

Game Warden:

See fish and game warden.

Gift Enterprise:

Interpretation of.

Governor:

Fish and game warden;
pound for fish caught;

What constitutes violation.

cannot collect one-half cent per

improvement organizations

Lake beds; leasing

may act as treasurer for lake

Auditor may transfer books to insurance commissioner. , ...
Vote for, proper basis in detgrmining sufficiency of primary.

Governor's Proclamation:
Publication of portion which refers to offices which people in
county may {ill only necessary.

Gravel:

See highways.

Guards:

Of penitentiaries; compensation. See board

High School:

Term

‘‘Nearest”

defined

of control.

107
136

115

165

118

138

184

56
61
74
152

191

101

%
|
2
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Highways:
State institutions. See board of control.
Road officers have right to take gravel from. 141
Hog Cholera Serum:
Sale by jobbers; must obtain permit.......... 129
Sale and distribution within and without state.. 130
Fund; how used; payment of inspector.................. 164
Cost of. Items added to original cost in determining sale
price ... 174

Holdover Senators:
See senators.

Hospital

Detention. Board of health may build. 157
Hotels:

Fire escapes; story defined. 95

See fire escapes.
Hotel Inspector:

Fire escapes; story defined........ 95

Fire escapes; buildings requiring. . 136
Hunter’s License:

Foreigner may obtain. 118
Incorporation:

Publication of notice. . 200
Indebtedness:

Corporations; limitations. See corporations.
Insane:

Commitment paid by county; expense recoverable. 35

Inspection’ Fee:
Bee oil inspector,

Inspectors:
State superintendent’s office. See superintgndent public in-
struction.
Normal training. See schools.
Serum; how paid. ....  ..... ... Lol 164
Insurance: )
Investment of funds to secure policyholders; must be first
liens on real estate.. cereae.. 139

Insurance Commissioner:
Having qualified, auditor may transfer books, etc.; may have
access to books and records during office hours........ 74
Internal Revenue Act:
Discussed in full; effect on state business; instruments and
documents not affected; certain ceptificates exempt from
taxation e e 206
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Intoxicating Liquors:
Petition; canvassing; dead persons; non-residents; with-

Arawals .. ... e e e e e e 83
Petition; withdrawals after canvassing commenced and fin-
ished ................ AP 8¢

Schools. See five mile limit law.

Towa State College:
Margaret Hall. See appropriations.
Athletics; payment of fee for.. 155

Judges of Election:
Misconduct; when violation. 198

Justice of the Peace:
Accounts for marriage fees, if on salary. 142

Labor Commissioner:
See commissioner of labor.

Lake Beds:
Executive council may lease not exceeding twenty years. 61
Leasing for term of years not permissible. . 108
Lakes:

Warden. See fish and game warden.

Lease:
Lake beds. See lake beds.
Legislator:
Vacancy. See compensation. See senator.
Contest. See compensation.
Withholding certificate. See elections.

License:
Hunting, foreigner’s 118

Lien:
Stallion service. See stallions.

Lodging House:
See fire escapes.

Machinery: » .
Dangerous; normal training school. See minors.

Mail Carrier: .
Rural; team exempt from taxation. 92

Manual Training School:
Dangerous machinery operated by minors. 114

Margaret Hall:
See appropriations.

Marriage Fees: :
« Accounting for by justice of the peace. 142
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Mayor:
May vote in case of tie. 128
Salary 160

Members General Assembly:
See elections.

Mileage and Expense:

Allowed sheriff, in serving subpoenas, etc. 169
Minors:
Dangerous machinery; labor commissioner may enforce pro-
visions of statute against manual training school. 114
Misconduct:
Judges of election; when violation. 198
Mortgages:

Clause securing future indebtedness. See banks,

Motor Vehicles:
Should pass on left of other vehicle unless other vehicle on

left side of street; then it may pass on right side. 200
Municipality :
Where current is sold to another municipality people should .
vote on proposition . 189
National Bank: ‘
Assessment of shares. 185
Newspapers:
‘Compensation, publishing laws of general assembly. 103
Nominations: ,
Under primary; vote for governor determines. 152
Time for filing for school offices. ! 158

Nonpartisan Judiciary Ballot:
Alphabetical rotation of names; names of candidates for dis-
trict and superior court not rotated. . & . 191

Non-residents: w
‘Who sign saloon petition, See intoxicating liquors.

Normal Training:
Requirements of course. See schools.
Privilege of. See schools.
Inspector of. See schools.

Notarial Work:

Accounted for by deputy auditor. *142
Notary Public: '
Acknowledgments over telephone; legality discussed. 166

Noxious Weeds:
Destruction of required by property . owners upon their lands
and highways touching same. 3
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Office Rent:
See county attorney.

Officers:
School, election of. See schools.
Resignation of; may be withdrawn if to take effect in future 213

0Oil Inspector:

No inspection fee charged when no inspection made. . 78
Opindons .... L. iiee e 34
Ordinance:

Regulating bees. See cities and towns.

Osteopath:

Reciprocity statute does not apply. . N 88
Parole:

Of patient to friend; board may return, if dangerous and re-

cover expense from friend to whom paroled. ... 65
Pavement:

Tax to abutting property; distance. 159
Paving:

Assessment of; location of tracks immaterial. 194
Permit:

Concealed weapons; sheriff to issue, when. See concealed

weapons.

To sell serum. See hog cholera serum.

Personnel of Office. .  .............. . e 3
Petition:

Saloon; consent. See intoxieating liquors.
Saloon; withdrawals., See intoxicating liguors.

Physicians and Surgeons:
Reciprocity. See osteopaths.

Premiums and Prizes:
See gift enterprise law.

Primary: N
Per cent necessary to nominate; head of ticket determines. 152
Primary Elections:
Change of affiliation; how and when accomplished..... 175
Publication:
Laws of general assembly; compensation for; same for state
as individual . ... ... i i e i e 103
Notice of incorporation; when in daily paper published in
one issue each week....... e e 200

Notice of election. See elections,

Tublic Officer:
Resignation; if to take effect in future may be withdrawn.., 215
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Railroads:
Assessment to build. See taxation.
Must maintain sanitary closets at depots.. 127

Railroad Commission:
Appropriation for cases before interstate commission; fund

used in both interstate and intrastate cases............ 131
Expense printing briefs interstate and intrastate cases; what
fund e 180
Reciprocity:
See osteopaths.
Reformatory:
For females. Board of control; power to purchase, improve
and equip . e 47
Registration: )
One-half rates. See automobiles.
Animals; renewal of certificate; when unnecessary. 106

-]

Report of the Attorney General.

Revenue Act:
Discussed in full. See internal revenue act.

Roads:
Dragging of, within incorporated cities and towns; city
authorities have charge . 216
Road Law:

All interpretations of the statutes affecting road matters
have been embodied in a pamphlet entitled ‘‘Recent
Raad Legislation’” which is issued by the state highway
commission in connection with this department and will
be furnished to those desiring same, upon request,

Roads and Highways:
State institutions; supervisors; appointment made by board

of control LA 124
Road Officers:
Taking gravel from highways. 141
Salary:
‘See entomologist.
Mayor and councilmen .. 160

Saloon Petition:
See intoxicating liquors.

Sanitary Engineer:
Railroads; must maintain sanitary closets at depots. 127

Savings Bank: ‘
Name not to indicate trust company. 145
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Schedules:
Synopsis of

Schools:
Free text books; see text books.
Term ‘“Nearest high school” distance between school house
and high school, not residence........
Intoxicating liquors. See five mile limit law.
Contributions of school funds to ecclesiastical schools pro-

hibited . ... ... e
Normal training; course required; duty of state superintend-

LT 18 N
Normal training; privilege of to schools not receiving state

- (o ‘

Amount charged for text books. See free text books,
Inspector normal training; salary; number of..............
Teachers may collect pay where schools closed because of
epidemic .. ...... .. ... e e
Election of officers; time for filing nominations; rule as to
computing time .. .... ... ... . . . e
Treasurer of; selects bank for funds; board passes on bond.

School Funds:
Ecclesiagtical school, See schools.

School Treasurer: .
Selects bank for funds; board passes only on bond.

Secretary of State:
Blue sky Jaw. . .ottt i e e e
Automobiles; registration required for years used on high-

ways; one-half rates for four years' use and registra--

tionm ...
Foreign corporations; fee; exemption.
0il inspection fee..

Securities:

Funds of policyholders. See insurance.

senators:
Holdovers; compensation .............. ...
State; term of office; holds gntil successor elected and quali-
fied; contest; withholding certificate. .
State; when appointment made.

Serum:
Sale of. See hog cholera serum.
Sale and distribution within and without state.
Inspector. See hog cholera serum.
Cost of. See hog cholera serum.

Service:
Lien for. See stallions.

101
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Sheriff:
Issues permit to carry concealed weapons, when. See con-
cealed weapons. .
Mileage and expense of serving subpoeniis, ete. 169

Special Counsel:
Not authorized for departments; exceptions.. 40

Special Elections:
Held with primary; hours for voting.. 176

Special Tax for Railway:
Assessment; see taxation,

Stallions:
Lien for service. . e 151

State Institutions: . A
Highways and bridges. See board of control.
Roads and highways of. See roads and highways.

State Teacher’s Certificate and Diploma: -
Revocation by superintendent; board may affirm and review
but not rehear case. 214

Statute of Limitations:
Delinquent taxes . 142

Stock:
Corporation; exchange of. See corporations.
Assessment; national bank. See taxation.

Stockholders:
Of bank. See taxation,
Meeting of, held in state where incorporated. 153

Superintendent Public Instruction:
Salary of; effective July 4, 1913. Inspectors and chief clerk;

appointment OF . .....iu it 43
Contribution of school funds to ecclesiastical schools pro-

hibited . ... e e 117
Privilege of normal training to schools not receiving state aid 135
Inspector normal training; salary; number. 148
Office appointive; constitutionality of law............ - 163
State auditor’s certificate; revocation; affirmation of.. 214

Supervising Engineer: .-

May be employed. See board of control.

Supervisors:
Committee work; automobile. See board of supervisors,
Roads and highways at state institutions. See roads and high-
ways.
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Taxation:
Bank stock; bank furnishes lst of stockholders........... 81
Assessments; shares national bank; value not determined by

adding borrowed money to capital.. ... 85

Team of rural mail carrier exempt...................... 92
To build railroad; assessed against real estate—not personal. 96
Automobiles; dealers must list...................... <. 110
"Board of supervisors cannot pay bank for collection of...... 142

Soldiers’ exemption; based on actual value not taxable value, 171
Drainage assessments; installments, See drainage assess-
ments.
Assessment building and loan association; methods of acquir-
ing information by aSSeS8OTS............cnovuvuunnn 201
Special tax for aid of electric railway; assessment of real es-
tate of other railway lines within district; how valua-

tion ascertained e e 205
Taxes:
Statute of limitations; does not run if proceedings are by
distress warrant ........... .. it 142
Delingquent, collection of; compensation paid collector. 187
Teachers:
May collect pay where schools are closed on account of epi-
demic 154

Teacher's Diploma:
Revocation and review. See state teacher’s certificate.

Text Books:
Free; petition to submit proposition necessary. 92

Tie Vote:
Mayor. See cities and towns.

Toilets:
" Railroads must maintain at depots. 127

Townships:
Not liable for injuries to person engaged in working poll tax. 188

“I'ransmission Lines: N
Erection along highways and public lands; authority by super-
visors or railroad commission distingwished........... 182
Cities and towns; cost; how paid; question submitted to people 189

Treasurers:
Cities and towns; daily balance of. See cities and towns.

Trust Companies:
Trust funds or deposits cannot be invested in real estate;

practice discouraged .......... ... ... i, 64
And banks; right to act as trustees, assignees, administrators,
ete. ......... ettt 120

Name not to indicate savings bank. ... 145
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Trustees:
Trust companies may act as. 120
Turnkey :

Compensation. See board of control,

Vacancy:
Legislator. See compensation,
See Senator.

Vasectomy Act:
Law applies to those convicted after passage; does not apply

to misdemeanants or persons in county or eity jails. 4

Action deferred ..... 70
Action deferred (2d) 77

Voting Machines:

Use of party lever violation. 194
‘Waterworks:
Under commission plan. See cities and towns.
Taxes or rents may be used to extend or renew mains. 197
Withdrawals:
After canvass commenced; saloon petition. See intoxicating
liguors.

Workmen's Compensation Act:
All opinions rendered ypon the workmen’s compensation act
of Towa have been published in a supplement to this re-
port and will be furnished to those desiring same, upon
request.
Weeds:
Destruction of, required by property owners on their lands
and highways adjacent thereto. 217
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REPORT OF TIHE ATTORNEY GENERAL.

STATE OF IOWA,
Department of Justice,
Decs Moines.
To the Honorable Geo. W. Clarke,
Governor of Towa:

Pursuant to the provisions of Chapter 9, acts of the Thirty-
third General Assembly, T hereby submit to you a report of the
husiness transacted by the attorney general during the years 1913
and 1914,

As the work of the department has so greatly multiplied and
the number of opinions inereased, only such opinions as cover new
questions and as are thought to be necessary in order to advise
the several state departments and the several local officers, are
included in this report.

In addition to acting as adviser and counsellor for the several
state departments, the atteution of the department of justice dur-
ing the last biennial period has been almost continuously occupied
in the matter of trying eonstitutional questions in the state and
federal courts, and in the enforcement of the law.

CONSTITUTIONAL CASES.

During this biennial period cases testing the constitutionality
of the following laws have been submitted in the supreme and
federal courts: workmen’s compensatiom- act; the law giving the
railroad ecommissioners supervision of the railway companies; capi-
tol extension act; blue sky law; red light law; teachers’ minimum
wage; automobile registration law; ice eream standard of the pure
food law ; vaseetomy law.

These cases have been contested with all the energy, skill and
industry that money could buy. Not only the ablest lawyers in
Towa have been secured but in two of the cases very able lawyers
from both New York and Chicago appeared for the plaintiffs. The
state, however, has been successful in the suit involving the ecapi-
tol extension act, teachers’ minimum wage, automobile registra-
tion law and the ice eream standard of the pure food law in our su-
preme court. The eases involving the constitutionality of the red
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light injunection and abatement law and the blue sky law were
submitted to our supreme court, one in December 10, 1913, and
the other April & 1914, No opinions, however, have yet heen
handed down.

The case involving the constitutionality of the workmen’s
compensation law was submitted in the federal court and a de-
cision rendered in favor of the state.

The ease testing the constitutionalily of the vaseclomy law
was submitted in the federal court ut the attorney general in
that case conceded that an injunction should be granted. The
law in its present form is so arbitrary and unreasonable that the
department of justice refused to make a defense.

THE BLUE SKY LAW.

The case involving the constitutionality of the blue sky law
was submitted in the federal court and originally held valid by
Judge McPherson. Later, upon an application for a temporary
injunction before Judges Smith, MePherson and Polloek, it was
held that the act offended against the commerce clause of the fed-
eral constitution.

At a eonference of the attorneys general of the United States
it was agreed that the Iowa law was the strongest statute which
had passed in the several states, and therefore it was reecom-
mended that the decision of Judges McPherson, Pollock and Smith
be appealed from. Accordingly the appeal has been perfected be-
fore the supreme court of the United States. It was deeided, how-
ever, in view of the experience in the submission of the Towa and
Michigan cases in the supreme and federal courts, and the Ar-
kansas statute befere the Arkansas eourts, that a new bill should
be drafted.

The National Assogiation of Attorneys General appointed
Attorney General Grant Fellows of Michigan, the Attorney Gen-
eral of Jowa and Attorney General Moose of Arkansas to draft a
new bill. The commission has made its report and prepared a bill
which will be recommended in this and in a number of the other
states to the next legislatures.

The new bill is well indicated by its title. It is designated an
inspection law for the purpose of preventing fraud in the sale of
stocks, bonds and other securities. It is attempted by said act to
accomplish this and no more; that is to say, it is attempted to pro-

¢
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teet the people against fraud but not unduly interfere with the
private business of invesiment companies in the sale of stocks
bonds and other securities in the state of Iowa.

THE MILWAUKEE CASE.

Another constitutional case of great importance is the case of
the Chicago, Milwaukee and St. Paul Railway Company vs. The
State of Towa. This case involved the constitutional richt of the
hoard of railroad commissioners to require transportation com-
panies to acceptl carload lois for points within the state where the
cars of merchandise originated in a point outside the state. This
case was submitted to the supreme court of the United States and
oral argument made on behalf of the railway company and by the
attorney gencral on behalf of the state, and a decision rendered
April 13, 1914, sustaining the validity of the law and upholding
the ecntentions of the state. This was of speeial value to the job-
hers of the state and the wholesale merchants who do husiness in
carload lots by following the re-consignment method.

It goes without saying that the sustaining of the coustitution-
ality of the aets of the legislature, unless wholly arbitrary and
clearly unconstitutional, is of parameunt importance; otherwise,
the work of the general assembly would come to naunght,

THE ECONOMIC VALUE OF LAW ENFORCEMENT.

The matter of the enforcement of the law has oceupied a
laree part of the attention of the department of justice. Law
enforcement is always of very great importanece,

The supervisors of this state, according to the reports made
by the slate examiners are now speudinwé over twenty million dol-
Jars per annum. Notwithstanding this very large sum of money
expended, we found unusually lax business methods. We found
that the law was violated both in letfer and spirit in several of
the counties of the state. The examination thus far made indi-
cates in the several counties of the state a shortage of $400,000, a
part of which has been returned but a considerable portion of
which will never be returned to the county treasury due to the
fact that a number of officers responsible for the shortage are
dead, some have left the state, a large number are now out of busi-
ness and the statute of Himitations will he a har to the eollection

- of a large part of the amount,
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A number of removal suits have been instituted. In several
instances, however, resignations were handed in before any peti-
tions were filed: one suit is now pending. In each instance thus
far the state has been successful. The indirect result is of more
importance than the direect result. Not only in the counties where
prosecutions have either been threatened or instituted has there
been a change in business methods, but the mere activily of the
department has caused a change of methods in a large nummber of
other counties.

Since the removal bill was passed, twenty-four officers have
either becn ousted or resigned to avoid proseeution. This includes
mayors, supervisors, sheriffs, marshals and chiefs of police.

The removal bill should be amended making it applicable to
all city, county and township officers, elective or appointive. No
reason can be offered why the removal bill should apply to a lim-
ited number of city and county officers hut not apply to the re-
maining number.

The general assembly of Massachusetts in 1913 followed lowa
in giving the attorney general of the state additional powers in
the matter of the enforeement of the law and the supervision of
local officers. This is in line with the best thought of the time. It
has come to be recognized-that sinee the state by its general as-
sembly has authority 1o enact laws binding upon all the people,
and through the supreme and inferior courts interprets the laws
binding upon all the people, that it should also have the means of
enforeing the law in every part of the state,

SPFOLAL AGENTS.

In order, however, that this may be fully accomplished, the
department of justice should have authority to appoint special
agents to invesiigate violations of the law both of a social and
cconomic nature in every part of the state. These special agents
should have the same autherity to make arrests as local officers
and should have the co-operation of all peace officers in the matter
of making arrests and the ¢nforcement of the law.

REFORM IN COT'RT PROCEDURE,

In order that justice may be accomplished and efficiency se-
cured, we not only need speeial agents for the purpose of secur-
ing evidence upon which to base convicetions, but a ehange in our
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eriminal procedure. [ therefore renew my recommendations made
in the last biennial report, viz: that the legislature of this state
pass a law similar to the Wisconsin law and the proposed amend-
ment to the constitution of (“alifornia providing in substance that
no judgment shall be reversed or set aside or new trial granted in
any action or proceeding, civil or eriminal, on the ground of mis-
direetion of the jury, or the improper admission of evidence, or
for any error as to any matter of pleading or procedure, unless af-
ter an examination of the entire cause, including the evidence, the
court shall be of the opinion that the error complained of has re-
sulted in the misearriage of justice. This in substance has been
the law of England for a number of years, and the American Bar
Association at its last meeting held in Washington, D. C. in 1914,
recommended that legislation of a similar nature be placed upon
the statute books of every state in the Union.

The importance of this is made evident when we consider that
for the biennial period ending January 1, 1915, 94 new criminal
cases were appealed in this state; 99 were disposed of by our su-
preme court of which number 14 have been reversed upon defend-
ants’ appeal and four reversed upon the appeal of the state. Dur-
ing the same peried of time in Wiseonsin with over 100,000 more
population, with larger cities and open saloons, only 21 criminal
cases have been appealed and only one case reversed.

INSANITY.

I also renew my recommendation made in the previous bien-
nial report with reference to procedure in the event that insanity
is set up as a defense for erime. The importance of this recom-
mendation is shown by the case of State vs. Kelley. Kelley was
charged with the killing of two persons and indicted for murder
in the first degree. Imsanity due to drunkenness was set up as a
defense. The jury did not bring in a verdiet of guilty of murder
but brought in a verdiet of guilty of manslaughter and answered
a special interrogatory saying that Kelley was insane at the time
of the commission of the offense. The case was reversed by our
supreme court and Kelley is now running at large.

The insanity defense operates not only as a miscarriage of
justice in Towa but elsewhere. The attorneys general of several-
states are directing the attention of the governors and the legisla-
tures to the evils of the present system. The attorney general of
Alabama in his recent report strongly recommends a change in
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the present law. England satisfactorily disposed of the question
as early as 1883 in what is known as the Lunaties Aect.

THX MASSACHUSETTS LAW.

Massachusetts in 1909 passed a law which is in substance the
same as that of England and provides as follows:

‘“If a person who is indicted for murder or manslaughter is ac-
quitted by the jury by rcason of insanity, the court shall order
him to be committed to a state hospital for the insane during his
natural life, and he may be discharged therefrom by the governor,
with the advice and consent of the council, when he 1s satisfied
after an investigation by the state board of insanity that such per-
son may be discharged without danger to others.”” Acts of Massa-
chusetts, 1909, chapter 504, section 104, page 711.

Undoubtedly there ean be no objection to requiring a jury
wherever the defense of insanity is set np to make a special find-
ing (1st) as to whether the offense was committed by the defend-
ant; and (2d) as to his insanity. If insane, he should be con-
mitted to the asylum not as a means of punishment but as a means
of treatment and protection to society during the remainder of his
natural life, to be released only by the executive or some other
tribunal specially constituted for that purpose, and then only af-
ter it was affirmatively shown that no danger to society would re-
sult from his release, '

Under our present law if he is insane at the time of {rial, the
trial is postponed and defendant is sent to the hospital for the
criminal insane at Anamosa to remain until his sanity is restored
before he is put on trial. If, however, he remains a few years it is
almost impossible to secure a conviction because of the death, or
removal of witnesses; but if it is alleged that he was insane at the
time of the offense but now sane, there is nothing to prevent the
jurors from using this as an exeuse for verdiets of acquittal not-
withstanding that the probabilities of his committing other crimes
in the future are very great.

SECOND TRIAL.

In a number of states where a defendant is placed on trial for
murder in the first degree and is found guilty of some lesser of-
fense, if he appeals to the supreme court and the ease is reversed,
he can again be placed upon trial for the highest offense charged
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in the indiectment. Under the decisions of our court this may not
be done. The result is that defendants are encouraged to gamble
upon what the supreme court will do. They have everything to
gain and nothing to lose by prolonging the litigation. This should
be remedied if necessary by constitutional amendment.

If the defendant fails or refuses to testify, the county attor-
ney should be permitted to comment upon this fact.

SENATOR ROOT.

The demand for reform in court procedure is not limited to
persons of radical tendencies. The American DBar Association
went on record in a clear and positive way favoring a change and
Senator Root in his great address made one of the strongest in-
dictments against our present system which has been made by any
public official of high standing in the United States. Discussing
the question of trial practice he said:

““Qur trial practice in the admission and exclusion of evi-
dence does not agrec with the common sense, the experience or
the instinets of any intelligent layman in the country. As a con-
sequence, while we are aiming to exclude matters which our rules
declare to be incompetent, or irrelevant or immaterial, we are
frequently also excluding the truth. The American man is intensely
practical and direct in his methods. American procedure ought to
Jollow as closely as possible the methods of thought and action of
American farmers and business men.”’

THE JAIL SYSTEM.

If our court procedure is to square itself with the modern
methods of thought and’action, it will be necessary to revolution-
ize our present method of punishment. The theory of vindietive
punishment has no place in any system of penal reform. What is
necessary is to quarantine the offender to the end that society may
be protected and give him a sufficient amount of discipline until
he can become a self-supporting citizen. He must right the wrong
in so far as possible. The whole jail system should therefore be
revolutionized by the abolishment of the city and county jail ex-
cept as a means of detention awaiting trial, and there should be
substituted custodial farms conveniently located so as to best ac-
commodate every section of the state.

IS
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For the details of the plan see the report of the committee
submitted to the governor on May 25, 1912. If in addition to these
recommendations appeals to the supreme eourt should be limited
to $250 or in excess thereof, unless a constitutional question or a
question involving real estate was at issue, litigation would be
very much lessened, justice would be very greatly promoted and the
direct and indirect benefits to the parties concerned and the people
in general would be very great.

TRUSTS AND MONOPOLIES,

We now have a eriminal law upon our statute books relating
to trusts and monopolies but no civil remedy. The legislature
should therefore pass what was known as the Miller or Franeis
bill at the last general assembly giving the state the injunctive
method of dealing with trusts and monopolies. It should also
pass a law similar to that on the statute books of Missouri giving
the state a ecivil remedy of investigation instead of limiting the
state to the criminal method by the grand jury.

AMENDMENT TO ROAD LAW.

The Thirty-fifth General Assembly specifically provided that
the attorney general should be the counsellor and advisor for the
state highway commission. Our work with the highway commis-
sion shows splendid results to have been accomplished under the
new road law in so far as grading, permanent bridges and eul-
verts and draining is concerned but systematic dragging has not
been obtained and in my judgment will not be obtained under the
present system. The recommendations of the highway commis-
sion for a patrol system of dragging should therefore be adopted.

ABOLISHING SUPERVISOR DISTRICTS.

Our investigalion shdws that the law authorizing supervisors
to be elected under the distriet plan has a tendenecy to produce
evil results. Therefore supervisor distriets should be abolished
and all supervisors elected at large. Sooner or later some general
assembly will place ecounty government upon a nonpartisan basis.
Supervisors will be elected at large, will give their entire time
and attention to the duties of the office, be paid a sufficient salary,
appoint all the elerical help and actually supervise the entire busi-
ness of the county.
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STATE AND SAVINGS BANKS SHOULD HAVE AUTHORITY TO BECOME
MEMBERS OF FEDERAL RESERVE BANKS.

The attorney general was early called upon to give an opinion
as to whether state and savings banks were authorized to become
members of the federal reserve banks. The opinion has been re-
served. In order to remove the question bevond controversy, the
general assembly should expressly authorize state and savings
banks to become members of the reserve banks in order that our
state banking act may harmonize with the federal currency act.

ITABIT FORMING DRUGS.

Much has been recently said concerning the evils of habit
forming drugs. Our statute now prohibits the sale of cocaine and
all of its derivatives: provides that it shall not be sold except up-
on the original written preseription of a registered physician;
that the first offenders may be prosecuted under information; that
a second offense is indictable; especially enjoins upon peace offi-
cers and county attorneys the enforcement of the act; druggists
found guilty may have their certificates to practice pharmacy re-
voked by the commission. ITowever, the law may be strengthened
in the following particulars: The red light injunetion and abate-
ment bill should be amended making a nuisance any building or
place wherein is sold or unlawfully kept any opium, coeaine or
any derivative of said drugs or other habit forming drugs, and
subjeet to abatement under the same conditions as required for
the abatement of a house of assignation or the abatement of a
Hquor nuisance with the samne right to a permanent and temporary
injunction against the owner of the building, the persons con-
cerned or engaged in the making of the illegal sales as now ob-
tain against persons operating a liquow nuisance or a house of ill
fame. Any physician who wrongfully preseribes to any person
any habit forming drug should be held to be guilty of unprofes-
sional conduct and the board of health should be required upon
hearing to cancel the certificate of any such physician, and should
likewise be authorized and direeted to cancel the certificate of any
physician who is himself addicted to the use of habit forming
drugs.

Physicians should also be required to keep a record of every
preseription and file a copy with the state hoard of health and a
duplicate carbon copy with the state pharmacy commission. The
state pharmacy comnnission shonld also have hoth the authority
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and better facilities for making inspection of the stock of drugs
and the quantity of habit forming drugs kept by such pharmi s
to see if the law requiring reports to be accurately kept has been
observed. Every person making sales should be reguired to obtain
a license from the state pharmmacy commission to the end that the
commission will have an accurate list of the number of persons
dealing in such habit forming drugs. A striet aceount should be
made of the tetal amount received and the total amount sold
and a report made to the pharmaey commission. In addition the
possession, except as preseribed by law, should be evidenee that
the same is kept for illegal purposes.

The laws of both New York and Massachuseits are eonsidered
model laws in dealing with and regulating the disposition of these
habit forming drugs, but T am persuaded that the additional rec-
ommendations herein made will he necessary if the regulation is
to be thoroughly effective,

LIMITING TIME OF APPEAL IN CRIMINAL CASES.

The time of appeal in eriminal cases should be reduced from
six to three months.

INDETERMINATE SENTENCE LAW,

An indeterminate sentence hill simmilar to the Heald bill intro-
duced in the Thirty-fifth General Assembly should be passed and
there should also be a limited indeterminate sentence law for mis-
demeanants.

The question of the repeater or recidivist will never be solved
until we come {o sowme form of indeterminate sentence law for mis-
demeanants as well as felons. Until we have an up to date re-
formatory for women with some form of indeterminate sentence
law we shall never solve the social evil. The punishment of the
women ol the street hy either a fine or jail sentence only ag-
gravates the offense, »

DELAY IN RECEIVING TOWA REPORTS

Much complaint has heen made by the bench and bar owing
to the delay in receiving the Towa Reports. Immediately preced-
ing the receipt of the last volumes of the Reports a few days ago,
there were about 125 eriminal cases which had bheen decided by
our supreme court since the publication of the last Report. It goes
without saying that lawyers who depend upon the Towa Reports,
who do not take the Northwestern Reports, have no means of
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knowing what our supreme court is actually deciding, and hence

_.4any cases may be brought under an erroneous conception of the

law.
It should be said in justice to the reporter whose term of of-

fice expired January 1, 1915, that the delay was not caused by
his negligence but due to tlie fault of the publishing company.
The eontract with the present publishing company should there-
fore be eancelled and let to some responsible publishing company
who will furnish the Reports promptly upon the receipt of the
necessary copy for a volume of the Reports. It would be well if
the whole matter was placed under the charge of the supreme
court giving the supreme court ample anthority to protect the in-
terest of the state.
CHIROPRACTORS,

Complaints are frequently made to the department concern
ing the praectice of chiropractors in the several communities in the
state. There are at least three chiropractic schools in the state
of Towa and there are probubly several thousand chiropractors
engaged in the practice in this state. In my opinion they should
be recognized in the medical practice aet with a requirement that
they shall have the same preliminary edueation and the same
knowledge of anatomy and other fundamental subjects required
of osteopaths.

During the biennial period 72 new eivil eases have bheen in-
stituted. Fifty-two of the civil cases pending at the beginning
of the term have heen disposed of and 36 of the new eases making
a total of 88 civil cases disposed of during the term. This with
the 99 eriminal cases makes a total of 187 cases disposed of during
this biennial period. This does not represent a number of cases
in various parts of the state where the attorney general or onc
of his assistants ¢o-operated with the county attorney either in
some criminal or civil case affecting the interest of the state.

SUMMARIZING OUR CONCLUSIONS, WE RECOMMEND:

First. The passage of a law similar to the proposed amend-
ment to the constitution of California, the Wisconsin law, the
law of England and that rccommended by the American Bar
Association, providing that no judgment shall be reversed or set
aside or new trial granted in any action, civil or criminal, unless
it shall affirmatively appear that the errvor complained of hos
resulted in a miscarriage of justfce.

2
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Second. A law similar to that of England and Massachusetts
providing that when insanity is urged as a defense in any erimi-
nal case the jury shall be required to bring in a special verdiet
showing (a) as to whether the defendant committed the offense
and (b) as to his insanity, and providing that if both are an-
swered in the affirmative the defendant shall be committed to the
insane hospital for life unless released by the executive authority
or some specially desighated tribunal.

Third, Anu amendment to the law permitting the county at-
torney to comment upon the attitude of the defendant in the
avent the defendant does not beecome a witness in his own behalf.

Fourth. Limiting the time of appeal in eriminal cases from
3ix to three months.

Fifth. Limiting appeals in civil cases unless the amount in
sontroversy is $250 or in excess thereof.

Sixth. The indeterminate sentenee law for felons and a lim-
ted indeterminate sentence law for misdemeanants,

Seventh, The law should be so amended that in the event
a verdict of guilty for a lesser offense than that named in the
indietment is found and a retrial is granted, the defendant eould
again be placed upon trial for the highest offense charged in the
indietment.

Eighth. Appointment of special agents to secure evidence
of infractions of the law with the same power as local officers
:0 make arrests.

Ninth. The abolishment of the jail system substituting ecus-
todial farms conveniently located {o accommodate the various
sections of the state.

Tenth. The establishment of a woman's reformatory equipped
to receive women guilty of misdemeanor ag well as those com-
mitting felony.

Eleventh. An amendment 1o our anti-trust laws giving the
state the injunctive remedy similar to the Miller or Franeis hill
introduced in the thirty-fifth gencral assembly, and a law similar
to a statute of Missouri providing a civil remedy of investigation
as well as the eriminal grand jury method,

Twelfth. The repeal and re-enactment of the hine sky law
similar to that prepaved by the commission of attorneys general
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appointed by the National Association of Attorneys General for
the purpoese of drafting a model law.

Thirteenth. An amendment to the removal law making it
apply to all eity, township and county officers, elective or ap-
pointive.

Fourteenth. An amendment to the road law in harmony
with the recommendation of the highway commission providing
the patrol system to secure the dragging of roads.

Fifteenth. The abolition of supervisor distriets and pro-
viding for the election of all supervisors at large.

Sixteenth. Amending the banking act giving state and sav-
ings banks the authority to become members of the Federal Re-
serve Banks.

Seventeenth. The amendment to the law relating to habit
forming drugs.

Eighteenth. The cancellation of the present contract for
the publication of the Iowa reports and the letting of a new
contract and placing the matter under the supervision of the
supreme court,

Nineteenth. Amendment to the Medical Practice Act recog-
nizing chiropractors, and requiring the same standards as now
required of osteopaths.

The work of each general assembly adds to the work of the
department of justice. The Thirty-fifth General Assembly express-
ly made the attorney general the legal adviser of the highway com-
mission and the passage of the workmen’s compensation act also re-
quires a very large parg of the serviees of one of the assistants. In
a number of states special attorneys are employed at twice the
salary paid the assistants in this office as special counsel to the
workmen’s compensalion commission.

We have a very capable and efficient office force. Mr, Fletcher,
Myr. Robbins, Mr. Sampson and Mr, Rankin are all well equipped
for the lines of work assigned to them and each have practiced

* law for a period of from ten to twenty-five years. Miss Gilpin,

law clerk and stenographer, is acquainted with every detail of the
office and Miss MeNall and Mrs, Shipley are eapable, experienced
stenographers.
Respeetfully submitted,
Grorgr (ossoN,
Attorney General of Iowa.

L3
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SCHEDULES

Schedule A is a complete list of all appeals In eriminal cases sub-
mitted to the supreme court during the years 1913 and 1914, and
also all rehearings asked during that period, and shows the final dis-
position of the cases.

Sehedule B is a list of all eriminal cases pending on the first day
of January, 1915,

Schedule C is a list of civil cases which were pending in the state
and federal courts January 1, 1913, and have since been disposed of.

Schedule D is a list of eivil cases whieh have heen commenced
and disposed of since January 1, 1913

Schedule E is a list of eivil cases which are now pending in the
state and federal courts in which the state is a party.

Schedule ¥ is the official written opinions given by this offiec
during the years 1913 and 1914,

Schedule G contuing a few of the many letters which were written
in response to inquiries from county officers and others as to the
construction and interpretation of statutes, and as to the law in
cases which have arisen in the state. These letters are not offieial
in their character, and frequently contain a simple suggestion in-
stead of the expression of an opinicn. They relate to matters of
public inferest as to which uniform action ig desired in the state,
and it is thought advisable te inelude the same in this report.




SCHEDULE F.

ELEcTIONS—DMEMBERS OF THE (ENERAL AsSEMBLY.—Code section
1219 providing for the withholding of certificates of election
in ease notice of contest is given does not apply to contests
with reference to a seat in the general assembly.

Sir: T am in receipt of your communication of this date re-
questing an official opinion as to whether or not in the event of a
contest for the office of member of the general assembly of Iowa,
and a notice of contesting the election of the opposing candidate
is filed with the proper officer before the certificate of election
is delivered to him, the certificate shall be withheld until the de-
termination of the contest; or in other words, as to whether or
not the provisions of section 1219 of the code are applicable to
the members of the general assembly.

A careful consideration not only of the section in question but
of the entire chapter in which the same is found, viz: chapter
7 of title 6 of the code, relating to contesting elections, together
with the history and origin of the various provisions impels me
to believe that the seetion in question does not apply to members
of the general assembly. This being true, it follows that a certif-
icate of election shonld be given to the person who has the major-
ity of the votes on the face of the returns.

Respeetfully submitted,
GeorRGE CossoN,
Attorney General of Towa.
January 13, 1913.
Hon. JosepH H. ALLEN,
Chairman Credentials Committee, Senate Chamber,
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INsANE—EXPENSES.~—The county committing an insane person
should pay the costs in the first instance, and if patient has a
settlement in another county recover from it, if not from the
state.

Sir: I am in receipt of your communication of the 7th instant
submitting the following questions:

‘1. In case an insane patient is committed to the state hos-
pital by a county, and the paticnt is not a legal resident of such
county, but is supposed at the time to have a legal settlement
in another county, should the county committing such patient,
in the first instance, under section 2308-a, code supplement, pay
all expense of such patient, including the support of such
patient in the state hospital during the time the legal settle-
ment of such patient is heing investigated ?

‘2. In case it is found upon investigation that such patient
has a legal settlement in another county in the state, should
the county of such patient’s legal settlement reimhburse the
county committing such patient for all legal expense they have
been to on account of such patient, including support at the
state hospital during the time of investigation?

3. If it is found by cvidence in distriet court. or other-
wise, that such patient is not a legal resident of any ccunty
of the state, should the hoard of control, under sections 2283 of
the code and 2270, 2727-a28-a and 2308-a, code supplement, ac-
cept such patient as a state patient and approve bills to reim-
burse the county committing such patient fer all legal expense
on account of such patient, including support at state hospital
during time of investigation of pafient’s residence?”’

SRection 2308-a of the supplement to the code, 1907, provides:

“‘That in all cases where the commissioners of insanity of a
county find to be insane a person who does not have a legal
settlement within that county, the costs and expenses of the ar-
rest, care, investigation and commitment of such person author-
ized by law, including the cests of appeal if an appeal be taken
and the person is found to be insane on appeal, shall be paid in
the first instance by the county in which such person is found
to be insane. If such person is found to have a legal settlement
in another county of this state, such costs and expenses shall be
audited and paid by the supervisors of that county in the man-
ner provided for the payment of other claims. If such person
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be found to have no legal settlement within this state, such
costs and expenses shall be paid out of any money in the state
treasury not otherwise appropriated, on vouchers executed by

the auditor of the county which has paid them and approved

by the bhoard of control of state institutions. Such vouchers
shall contain an itemized statement of the costs and cxpenses,
and payment shall be made to the treasurer of the county.”

It is elear from this section and seetions 2270, 2283 and 2727-
a28, supplement to the code, 1907, that in the event an insane
patient is committed to the state hospital by a county in which
the patient has no legal settlement, such county must pay the
expenses of the arrest, care, investigation and commitment of
such person, including the costs of appeal if an appeal be taken
and the person is found to be insane on appeal, in the first in-
stance, and that if it is found that the patient has a legal settle-
ment in some other county in the state, the county committing the
patient should proceed as by law provided to recover from the
county where such insane patient has a legal settlement the
amount expended by the county as costs and expenses of arrest,
care, commitment, ete.

If it is found that the patient has no legal settlement in any
county in the state of Iowa, the expenses should be paid by the
state under the provisions of ‘the law above eited.

Respectfully submitted,
Greorge CossoN,
Attorney General of Towa.
January 13, 1913.
Hox. Joun~ L. BLEARLY,
Auditor of State.

»

CompeEnsATION OF OFFICERs.—Hold-over members now occupying
scats in the senate of the thirty-fifth general assembly, are
entitled to the additional compensation provided by the acts
of the thirty-fourth general assembly.

DEAr Smr: 1 am in reeeipt of your communieation of the 11th
instant requesting an opinion on behalf of the joint committee
on retrenchment and reform as to the right of hold-over senators
to receive the increased compensation as provided in section 1.
chapter 1, acts of the thirty-fourth general assembly.
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. The only constitutional provision covering this question is
found in section 25 of article 3 of the constitution of the state of
Towa, and only so much of said section is applicable which pro-
vides as follows: ‘‘No general assembly shall have the power to
inerease the compensation of its members.”’

It is significant that the constitutional provision does not pro-
hibit the increased compensation to members of the general as-
sembly during the time for which said members shall have been
elected, yet in section 21 of article 3 of the constitution, the in-
hibition on a senator or representative being appointed to any
civil office of profit under this state which shall have been
created, or the emoluments of which shall have been inereased,
except such offices as may be filled by elections by the people,
expressly refers to the time for which he shall have been elected.

It is clear then that the language used in section 25, viz: ‘‘That
no general assembly shall have the power to inerease the com-
pensation of ifs members’’ is capable of but two constructions:
the term ‘‘ifs members’’ either refeérs to the members of the
particular session then sitting at which session the inerease was
voted, which is known as the thirty-fourth general assembly, or
clse it refers to the members of the general assembly as a con-
tinuing legislative body; that is to say, the term ‘‘general as-
sembly”’ as used in section 25 of the constitution either refers
to that particular session, or else it refers to the general assembly
of Towa whenever in session, and would apply to the members
of the general assembly at the time the inerease was voted, or at
any time thereafter, regardless of the number of times such men
might be re-elected.

Under this latter interpretation, no m%mbor of the thirty-fourth
general assembly could ever receive any increase in compensation
no matter how many terms he might be returned by his constitu-
ents. This construction is so untenable and illogical that a mere
statement of the proposition is sufficient to indicate its fallacy
It follows then that the words “‘its members’ refer to the mem-
bers of the particular general assembly at the time the inereased
compensation is provided.

T am therefore of the opinion that while the thirty-fourth gen-
eral assembly could not inercase the salavy of any member of the
thirty-fourth general assembly, an amendment to the law inereas-
ing the salary of the members of the general assembly would not
in any way prohibit memhers of succeeding general assemblies
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from accepting the increase, and that a holdover senator is as
much entitled to the increase in salary as members of the lower
house of the thirty-fourth general assembly who have been re-
elected and are now members of the thirty-fifth general assem-
bly, and that all members of the thirty-fifth general assembly are
entitled to the increase.
Respectfully submitted,
GEeoRrGE COSSON,
Attorney General of Iowa.

February 14, 1913.
Hon. J. H. AvLen, Chairman,
Committee on Retrenchment and Reform, Statehouse.

CoMPENSATION OF OFFICERS.—Where a seat in the legislature is
contested and finally determined in favor of the contestant,
such contestant is entitled to the salary for the full term,
even though the incumbent was seated and performed the
duties of the office.

DEeAR Sik: I am in receipt of your request of the 12th instant
for an official opinion as to who is entitled to the salary in the
nineteenth senatorial district wherein (. F. Kimball contested
the election of M. C. Goodwin.

The undisputed facts appear to be that notice of contest was
given by Mr. Kimball before the board of supervisors had issued
a certificate of election, and the said board in view of said notice
of contest refused to issue a certificate of election to Mr. Good-
win, although on the face of the returns Mr. Goodwin was entitled
to the seat. The senate, however, seated Mr. Goodwin temporar-
ily pending the determination of the contest.

The contest having been determined in favor of C. F. Kimball
by the senate on the 15th instant, it follows that C. F. Kimball
has been the de jure officer or senator during the entire session
and 1that M. C. Goodwin has been a de facto senator from the
time his seat was recognized by the senate until the determination
of the contest on the 15th instant,

The question then for determination is whether a de facfo of-
ficer shall enjoy all the emoluments of the office during his in-
cumbenev which might be enjoved hx a de jure officer.
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It has long been a general rule. laid down by the courts of this
country, that the doctrine of de facto and de jure officers operates
only for the proteetion of the public and not to give the person
claiming to he a de facto officer the emoluments of the office. The
right to a public office carries with it the right to the salary and
emoluments pertaining thereto. It is further held that if the
salary has been paid to the de facto officer, it may be recovered
from him in a suit by the person entitled to such fees.

The foregoing propositions are established in a long line of
cases, among which are the following:
Scott v. Chicago, 205 111, 281;
Phelon v. Granville, 140 Mass., 386 ;
Dolliver v. Parks, 136 Mass., 499;
State v. Schram, 82 Minn., 420;
Fylpaa v. Brown Co., 6 S. D., 634.

In the case of Coughlin v. McElroy, ct al., 74 Conn., 397, in
deciding that the de jure officer might recover from the de facto
officer, the compensation paid, the court said:

“‘That, in cases like the present, the legal right to the office
carries with it the right to the salary and emoluments thereof,
that the salary follows the office, and that the de facto officer
though he performs the duties of the office has no legal right
to the emoluments thereof, are propositions so generally held
by the courts as to make the citation of authorities in support
of them almost superfluous.”

Our own court has also directly passed upon this question and
adopted the rules above cited.

In regard to the office of sheriff, our court in McCue v. County
of Wapello, 56 Towa, 698, said:

‘“The doctrines of the law applicable to officers de facto do
not extend so far as to confer upon them all the rights and
protection to which an officer de jure is entitled. The doc-
trines operate only for the protection of the public. They can-
not be invoked to give him the emoluments of the office as
against the officer de jure. * * * We may add that the
right to the possession of an office carries with it the right to
emoluments pertaining to the place. When an officer seeks to
recover these emoluments he must show his right to the posses-
sion of the office. The rule is based upon the ground that the
officer de jure, who has been ousted from his place by an in-
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truder, has a property interest in the emoluments of the office,
of which he cannot be deprived by one having no title thereto.
This property right demands protection, and the officer de facto
cannot recover emcluments to which the officer de jure is en-
titled.””

It follows. therefore, that the contest having been decided by
the senate in favor of (. ¥, Kimball he is entitled to the salary for
the full session.

Respectfully submitted,
GroreE CossON,
Attorney General of Towa.
February 17. 1913,
Hox. J. II. ALLEN, Chairman,
Commattee on Retrenchment and Reform.

ArrorxNeys’ FEEs.—No departmment of the state, except in cases
especially authorized by law, has authority to employ special
counsel at the expense of the state except in cases where the
attorney general is interested.

GenTLEMEN: I am in receipt of your communication of the
18th instant directing attention to the enclosed claim submitted
by Dr. T. U. MeManus, president state board of medical examin-
ers, for attorney’s fees in connection with ecertain proceedings
which the board was interested in. You request an opinion as to
whether the doctor had authority to employ outside attorneys in
matters of this nature and whether said claim can now be audited
and paid under the laws of the state.

I direct your attention to section 4, chapter 9, acts of the thir-
ty-third general assembly®which provides:

“‘No compensation shall hereafter be allowed to any per-
son for services as an attorney or counsellor to any depart-
ment of the state government, or the heads thereof, or to any
state boards or commissions, exeept in cases specially
authorized by law, and then only on the certificate of the
attorney general that such services were actually rendered,
and that the same could not be performed by the officers of
the department of justice provided, however, that in any case
where the attorney general is an interested party, the execu-
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tive council may employ special counsel and audit and pay a
reasonable compensation for legal services rendered by him.”’

It is clear that none of the departments of state has authority
to hire private counsel and have such counsel paid by the state.

If this attorney fee is paid it will have to be paid by the attor-
ney general.
Respectfully submitted,
GEORGE (l0sg0N,
Attorney General of lowa.

February 20, 1913.

HonoraBLE ExecuTive Counci,

Statehouse.

CoMPENSATION — MEMBERS oF TilE (ENERAL AsskmBLy. — The
amount of salary to be paid member of the general assembly
elected to fill vacaney after the expiration of the first half of
the session discussed and opinion of former Attorney General
Remley cited.

Sik: I am in reeeipt of your communication of the 7th instant
requesting an opinion as to whether or not a member of the sen-
ate duly eleeted to fill a vacancy and qualifving on February 21,
1913, after the first half of the salary for the session has been
paid to his predecessor, who served during the first of the session,
is entitled to the full salary for the term.

The statutory provision covering compensation of members of
the general assembly is found in section 12 of the code as
amended hy chapter 1 of the thirty-fourth general assembly, and
as so amended reads as follows:

““The compensation of the memhers of the general as-
sembly shall he: To every member, for cach regular ses-
sion, one thousand dollars, and for cach extra session the
same compensation per day while in session, to be ascer-
tained by the rate per day of the compensation of the mem-
hers of the general assembly at the preceding regular ses-
sion; and in going to and returning from the place where
the general assembly is held. five cents per mile, hy the
nearest traveled route: but in no case shall the compensa-
tion for any extra session exceed six dollars per day, ex-
clusive of mileage.”’
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The exact question you submit arose by reason of a vacancy
created in the office of representative of the twenty-sixth general
assembly. The question was submitted to former Attorney Gen-
eral Remley and in an official opinion given to the auditor of
state, General Rcemley held that since there was no method
pointed out by statute to prorate the amount earned, that the
member elected to fill the vacaney was entitled to the full com-
pensation for the entire session and accordingly his time was
certified for the full amount and duly paid by the auditor of
state.

I doubt very much the soundness of this opinion but it has
the force of law until overruled by legislative enactment, court
decision, or subsequent opinion of the attorney general. Iu
view of the fact that the opinion was given in 1896, it is pre-
sumed to have received the sanction of the general assembly then
in session or at least each succeeding general assembly. Thix
being true, I am of the opinion that it would not be improper to
certify to the auditor of state the full compensation to the sena-
tor fromn the thirty-ninth distriet for the entire session.

The general assembly should, however, at this session pass a
law making it clear just what compensation is to be received by
a member of the general assembly who is elected for the unex-
pired portion of the session.

Respectfully submitted,
GrorgE CoSSON,
Attorney General of Towa.
Mareh 15, 1913.
Hon. JosepH MATTES,
Senate Chamber.

»

PENITENTIARIES—COMPENSATION OF TURNKEYS AND Guarps.—The
board of control may promote and demote turnkeys and guards
from one class to another, but cannot change the compensa-
tion fixed for each class by section 5716 code, as amended by
Senate File 44.

GeENTLEMEN: T am in receipt of your communication of the
19th instant directing my attention to Senate File No. 44 which
repeals and re-enacts section 5716, supplement to the code, 1907,
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relating to the compensation of wardens, officers and employes
at the penitentiary and reformatory.

You request (lst) the amount of ecompensation to be paid
turnkeys and guards; and (2d) as to the time the law goes into
effect.

In my opinion the salary to be paid turnkeys and guards is
the amount named in the act, but the board of control is author-
ized to make classification, and I see no reason why the board
could not at any time promote a person from a lower to a higher
class and likewise demote a guard or turnkey from a higher to a
lower class.

The law goes into effect on the day of its publication and the
board of control is authorized to make classification of turnkeys
and guards at any time subsequent to the publication of the act
and fix the salaries of the other officers and employes named in
said act not exceeding the amount specified therein.

Respectfully submitted,
GEORGE CO0SSON,
Attorney General of Towa.
April 29, 1913.
HoxoraBLE Boarp oF CONTROL OF
StATE INSTITUTIONS.

SUPERINTENDENT OF PuUBLIC INSTRUCTION, SaLARY oF.—That por-
tion of Senate File 70 increasing the salary of the superin-
tendent of public instruetion and authorizing the appoint-
ment of inspectors and a chief clerk becomes effective July
4, 1913, although other provisions “are not operative until
July 1, 1915.

Dear Sir: I am in receipt of your communication of the
30th ultimo, directing my attention to Senate File No. 70, relating
to the office of the superintendent of public instruction, the ap-
pointment of inspectors and the salary of such officers, and re-
questing an opinion as to whether or not the law contemplates
the appointment of a deputy, a chief clerk and not to exceed
three regular inspectors on the 4th of July, 1913; also as to
whether you will be justified in issuing warrants in payment of
the salaries for the persons above mentioned, and also the in-
crease of salary to the superintendent of publie instruction in
the amount designated in section 8 of said act.
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The confusion arises by reason of the faet that the time for
the appointment of the superintendent of publie instruction is
deferred in said aet until the thirty-sixth general assembly which
will be in session from about January 10 to April 15, 1915, but
the person so appointed will not assume the duties of his office
until the first secular day of July following his appointment, or
the first secular day of July, 1915. The law does provide, how-
ever, that the present incumbent shall hold office until the ap-
pointment and qualification under the provisions of the aet and
his continuanee in office is under the operation of the act.

Our supreme court has held that a law may generally go into
effect at a given time and specific provisions may not go into
effect until a time subsequent as fixed by the general assembly.

It is clear from a reading of the whole act that the law gen-
erally goes into effect on July 4, 1913, there being no publica-
tion clause, but that wherever specifically designated in the aet,
certain provisions are not to he operative until such time there-
after as preseribed by the general assembly.

I am therefore of the opinion that all of the aet in question
zoes into effect on July 4, 1913, except where a later date for
some speeifiec provision has been designated by the general as-
sembly. This being true, the superintendent of public instrue-
tion is authorized to appoint inspectors and do all other acts
contemplated therein and the state auditor is authorized to draw
his warrant in payment of salaries for such inspectors and other
subordinates, and he is also authorized to draw his warrant for
salaries in the amounts as specified in section 8 of said act.

Respectfully,
Grorge CossoN,
Attorney General of Iowa.
July 1, 1913,

ITox. Jonn L. BLEARLY, »
Auditor of State.

Brue Sky Law—That portion stricken from the bill is no part of
the law even though erroneously retained in the enrolled hill.
The fact that the stricken portion remained in the bill does
not invalidate the remainder of the law.

Sir: I am in receipt of your communication of the 12th
instant directing my attention to paragraph 4 of section 18 of

o S e
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chapter 137, acts of the thirty-fifth general assembly, commonly
called the blue sky law, wherein the name ‘‘agent’’ is defined,
and speeifically that part of pavagraph 4 which reads as fol-
lows:

Rk or who shall exeeute, issue, sell, offer or ne-
gotiate for sale, any contract, bond or other instrument, by
the terms of which title to real estate located outside the
state of Iowa is to be transferred upon the completion of
certain payments or the performance of certain conditions
therein specified;”’

And further directing my attention to the fact that the par-
ticular part of said seetion was, by amendment whieh duly
passed both houses, stricken from said law, but by error and
oversight was ineluded in the enrolled hill and now forms a part
of said chapter in the official publication of the session laws of
the thirty-fifth general assembly; and requesting an opinion in
view of the fact that Judge Brennan has recently held that you
cannot go hehind an enrolled bill, as to whether or not it is your
duty to enforee the provisions of said act and require of persons
“‘who execute, issue. sell, offer or negotiate for sale any contract,
bond or other instrument, by the terms of whieh title to real
estate located outside the state of Towa is to be transferred upon
the completion of certain payments or the performance of cer-
{ain conditions therein specified”” a permit from the secretary
of state, file a. bond and pay the regular fee therefor, and in
the event that such person has failed to comply with the pro-
visions of said aect, whether or not they are subjeet to the

penalty or fine and imprisonment as provided in section 11 of

said act. You further request an opipnion as to whether or not
in the event that it is held that said part of the law is uncon-
stitutional as having failed to pass either branch of the general
assembly, the same would invalidate the remaining part of said
act, or whether only so much of the part of said act above re-
ferred to shall be held invalid.

I have carefully read the opinion of Judge Brennan and I note
he states that in this state it is not permissible to go behind the
enrolled hill to determine the validity of an aet, and it must be
admitted that language may be found in our supreme court de-
cisions to this effect, hut the exaet (uestion presented to Judge
Brennan and the exact question presented here has never been
passed upon by our supreme court.
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Section 17 of article 3 of the constitution of the state of Iowa
provides:

*No bill shall be passed unless by the assent of a majority
of all the members eleeted to each branch of the general as-
sembly, and the question upon the final passage shall be
taken immediately upon its last reading, and the yeas and
nays entered on the journal.”’

In all legislative bodies, whether operating under written or
unwritten constitutions, the very cssence of a law or rule of
action depends upon the proposed measure receiving the assent
of a majority of all the members entitled to sit or at least a
majority of all those present. This is not peeuliar to any state
or any country or any legislative body. It goes to the very es-
sence of representative government. In my opinion it is vital
and fundamental. 1 am therefore of the opinion that it eannot
be set aside upon any legal theory that it is not permissible to go
behind an enrolled bill. To hold that the enrolled bill, or rather
a piece of paper filed in the office of the secretary of state and
published in the official publication of the legislative acts of a
general assembly, is final and conclusive, and that 1t is impossible
to go behind the same to determine its validity or any part there-
of, is to disregard the most substantive provisions of the consti-
tution relating to legislative procedure. It would result in hold-
ing that the acts, not the intelligent, deliberate aets, but the
negligent acts of one person, known as the enrolling clerk, could
have all the force and effect of any provision in the law duly
passed by a majority vote of both branches of the general as- .
sembly and duly signed by the governor. To state it different-
ly: this would permit a person to be deprived of his property
and his liberty, and in this case actual imprisonment could be
inflicted without the assent of a single member of the general
assembly, the governor of the state or even the enrolling clerk
who made the mistake. Such a result might be caused wholly
by reason of the negligence of one person known as the enrolling
clerk.

Notwithstanding the opinion of Judge Brennan I cannot be-
lieve that the supreme court will announce a rule of law so
subversive of the fundamental rights which have been considered
as a part of the inalienable rights of the English speaking people
since the time of the Magna Charta. T am therefore of the
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opinion that the enrolled bill should govern in case of doubt,
but that where it is eclearly shown beyond all reasonable doubt
by the legislative journals that an act, or a part of an act, did
not pass bhoth houses of the general assembly that the same
ought not to be enforced as a law of the state, and that hence
von ought not to require persons who execute, issue, sell, offer or
negotiate for sale any contract, bhoud or other instrument, by the
terms of which title to real estate located outside the state of
Iowa is to be transferred upon the completion of certain pay-
ments or the performance of certain conditions, to secure a per-
mit and be subject to the provisions of the law, or that any
prosecution should be had against such persons for a failure so
to do.

I am further of the opinion that the provision of the law above
referred 1o will not invalidate the remaining portion of said act.
It is a eardinal rule of law that a part of an act may be held un-
constitutional without invalidating the vemaining portion of
said aet. This is so clementary that it needs no citation of
authorities.

Respectfully submitted,
GeorGE CoSsON,
Attorncy General of Towa.
August 14, 1913,
Hox. W. S. ALLEN,
Secrelary of State.

Boirp or CoNTROL.—The board of comirol has power {o purchase
land for reformatory for females, for custodial farm and
state colony for epileptics and to improve and equip the
same and to provide necessary employes,

GENTLEMEN: T am in receipt of your communication of the
10th instant directing my attention to chapter 17, acts of the
thirty-fifth general assembly, and also chapter 236, acts of the
thirty-fifth general assembly. which ehapter authorizes the estab-
lishment of a state epileptic colony, and requesting to he advised
(1st) as to whether you are authorized to establish a new loca-
tion for the Towa industrial reformatory for females, engage the
services of a superintendent or executive officer and erect hnild-
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ings; (2d) whether or not you are authorized to purchase a dis-
triet eustodial farm, ereet buildings, engage an executive officer
and establish said farm; (3d) whether or not you are authorized
to erect huildings and engage an cexecutive officer for the state
colony of epileptics and fix the compensation of these executive
officers; (4th) as to whether or not you are authorized to employ
a manager and fix his compensation for the purpose of establish-
ing and maintaining industries at the several institutions under
the control of the board of control and speecifically in chapter
17, acts of the thirty-fifth general assembly,

Seetion 1 of chapter 17, acts of the thirty-fifth general as-
sembly, provides in part that for the purpose of providing for
the ereetion and improvement of buildings, for appurtenances
and conneetions, for the Towa industrial reformatory for fe-
males, district custodial farm, and state colony for epileptices,
for the purchase of land for one or more of said institutions, in-
cluding a new location for the lowa industrial reformatory for
females, and for establishing and maintaining industries in any
or all of said institutions. there shall be levied annually for five
vears a special tax of one-half mill on the dollar, ete.

Seetion 2 of the act provides in part that no part of the levies
herein provided for shall be expended for new buildings the
probable cost of which shall execed five thousand dollars, with-
out first submitting to the general assembly for its approval plans
and specifications prepared hy an architect, together with esti-
mates of the cost of sueh buildings.

This provision does not apply. however, in the event of fire
or other casualty.

Tt is clear then from the act in question that the board is
authorized to purchase land for a new location for the Jowa in-
dustrial reformatory for females; that the board is also author-
ized to purchase land for a distriet custodial farm; that the
hoard is also authorized to purchase land for a state colony for
epilepties. Tt is also clear, however, from the provisions of sec-
tion 2 of the act that huildings may not be erected at a probable
cost in excess of five thousand dnllars at any of the several insti-
{ut ons.

Tu view of the provisions of section 236 of the acts of the
thirty-fifth general assembly, which act gives the board of con-
trol the same power and control over the epileptic colony as is
now given by the law as it appears in sections 2727-al to 2727-
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abl, inclusive, supplement to the code, 1907, relating to other
institutions under the control of the board of control, I am of the
opinion that all the necessary officers, managers and guards may
be secured by the board of control as soon as the funds will per-
mit for the purpose of the establishment and maintenance of an
epileptic colouy.

No buildings, however, may be erected from the funds secured
pursuant to the provisions of chapter 17, acts of the thirty-fifth
general assembly, at any one of the several institutions, in ex-
cess of five thousand dollars without first submitting the plans
to the legislature pursuant to the provisions of said act.

The money may, however, e used for the purpose of seeuring
the services of a foreman or manager for the purpose of estab-
lishing and maintaining indusivies at one or more of the institu-
tions in question.

It appears from the act that the primary purpose of the legis-
lature was to secure the ground for the several institutions in
question leaving it for succeeding general assemblies to provide
for the ereetion of permanent buildings.

Respectfully submitted,
GEORGE (0SSON,
Attorney General of Iowa.
September 15, 1913,
HownorABLE BBOARD OF CONTROL
OF STATE INSTITUTIONS,

PREVENTION OF ProCREATION OF DELINQUENTS.—Chapter 187, acts
of the thirty-fifth gencral assembly, relating to prevention
of procreation by delinquents and defectives should be eon-
strued to apply only to those convicted after taking effect
of said aet and should not he construed to apply to misde-
meanants or persons confined in county or eity jails,

Dear Sik: T am in receipt of your communication directing
my attention to chapter 187, aets of the thirty-fifth general as-
sembly, relating to the prevention of the procreation of certain
delinquents and defectives, and requesting to be advised:

1st. As to whether the act applies to prisoners confined in the
penal institutions referred to in aid aet who were convieted

4
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prior to the taking effect of said act; that is to say prior to the
4th day of July, 1913; and

2d. Does the act include persons convicted of misdemeanors
and confined in jails and minor prisons of the state.

First. The first question is not free from difficulty. In this
question is involved (a) the intention of the legislature, that is
to say, whether or not the legislature intended the aect to apply
to persouns confined or convicted prior to the taking cffeet of
the act; and (b) if the legislature did so intend, is the act con-
stitutional.

Assuming then that the legislature intended the act to apply
to persons convicted or sentenced prior to the taking ecffect of
said aet, the same would be unconstitutional as being ecx post
facto if it may Dbe considered as a means of punishment or even
if it contained directly an element of punishment. If, however,
it is looked upon wholly as a sanitary and police measure in the
interest of society at large, and dircetly in the interest of the
possible offspring of the persons referred to in the aet, then it
would clearly not be unconstitutional.

It is a cardinal principle of construction that every aet should
be so construed as to relieve it of grave constitutional questions
if possible. This being true, and it also being uncertain as to
whether it was the intention of the general assembly to make the
act apply 1o persons convicted of erime prior to the taking cffect
of the act T am of the opinion thai the act should be construed
to apply only to those persons who have been convicted of crime
subsequent to the taking effect of said aet.

Second. After a careful consideration of the entire act I am
clearly of the opinion that it was not the intention of the legis-
lature to include therein misdemeanants or persons confined in
county and ecity jails.

Respeetfully submitted,
GEorRGE CoSsON,
Attorney General of Towa.
Oectober 21, 1913.
Ho~. W. H. BEerry,
Chairman Board of Parole,
Des Moines, Towa.
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AUTOMOBILES —Automobiles are required to be registered only
during the years in which they are used upon the publie
highways of the state. In order to be entitled to registra-
tion at half rates the machine must have been registered
for four successive years or have been in use for a peviod
not less than four years.

Sir: T am in receipt of your communication of the 28th ultimo
requesting an official opinion upon the following questions:

¢¢1. Do the laws of Towa require the owner of a motor ve-
hicle to register his machine each year and pay the proper
fee therefor regardless of whether the machine is used upon
the public highways?

“9  1f the records in this department show that an owner
of a motor vehicle registered his machine in 1911, but do not
show registration for 1912 and 1913, and then the owner seeks
to register the machine for 1914, what is the duty of the seec-
retary of state in the premises? Should the sceretary make an
original investigation to ascertain whether or mot such ma-
chine had been used in the years 1912 and 1913, unless there
were facts or circumstances first called to his attention to in-
dicate that such use of the vehiele had heen made?

‘3. Under what conditions may an owner of a motor ve-
hicle register his machine for one-half license fee?”’

[ d

First. Section 3 of chapter 72, acts of the thirty-fourth gen-
eral assembly, relating to the registration of motor vehicles, pro-
vides:

“Every owner of a motor vehicle which shall be operated
or driven upon the public highways of this state shall, ex-
cept as herein otherwise expressly, provided, cause to be
filed in the office of the secretary of state, a verified appli-
cation for registration * * * 7,

It is very clear that the law does not contemplate the regis-
{ration of a motor vehicle unless the same is to be used or is
actually used upon the highways, which term includes streets
and alleys and all publie roads. In the event that the machine
is not so used, it should be subject to taxation the same as ordi-
nary personal property.
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Second. Section 3 of chapter 130, acts of the thirty-fifth gen-
eral assembly, which seetion is a re-enactment of seetion 7 of
chapter 72, acts of the thirty-fourth general assembly, provides:

““Registration shall be renewed annually in the same man-
ner and upon the payment of the annual fee as provided in
section 8 for registration, to take effeet on the first day of
January in each year; provided, that the secretary of state
shall withhold the re-registration of any motor vehicle the
owner of which shall have failed to register the same for
any previous period or periods for which it appears that
registration should have been made, until the fee for such
previous period or periods shall be paid. All certificates of
registration issued under the provisions of this act shall ex-
pire on the last day of the calendar year in which they
were issued.”’

The act in question requires the secretary of state to with-
hold re-registration of any motor vehicle the owner of which
shall have failed to register the same for any previous year, if
it appears that registration should have been made for such
previous years. This does not contemplate that the seeretary
of state is to refuse to register all motor vehicles which have at
one time been registered but which the records do not show a
suceessive registration. It is, however, the duty of the secretary
of state where it appears, that is to say, where the records on
the face show that the machine should have been registered, or
where other satisfactory evidence is brought to the attention of
the secretary of state that the same should have been registered,
to refuse to register the machine for the current year until the
fee for such previous period or periods shall have been paid.

The seerctary is not required to make complete examination in
each individual case and satisfy himself beyond all reasonable
doubt that some previous registration fee has been paid, but he
is to use such diligence and effort as he can counsistently do with-
out interfering with the work of the department to determine
this question.

The thought of the general assembly, however, seems to be
if persuasive evidence is brought to the attention of the secretary
of state that a car offered for registration has previously heen
wrongfully withheld from registration, that the secretary may with-
hold the current registration until he is satisfied (a) that there was
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lawful justification in failing to previously register the car; or (b)
until sueh previous registration fee is paid.

Third. Section 4 of chapter 130, acts of the thirty-fifth gen-
eral assembly, which is a re-enactment of section 8 of chapter
72, acts of the thirty-fourth general assembly, provides:

‘“The following fee shall be paid to the secretary of state
upon the registration or re-registration of a motor vehicle
in accordance with the provisions of this act; eight dollars
upon the registration of a motor vehiele having a rating of
twenty horse power or less; and for each such vehicle which
shall exceed twenty horse power in rating, the owner shall
pay at the rate of forty cents per horse power; provided, that
if a motor vehicle shall have been licensed for four sepa-
rate sucecessive years under the laws of this state, and for
which there shall have been paid four registration fees as
provided by statute therefor, or any motor vehicle which
shall have been in use for a period of not less than four
vears prior to August Ist of such registration period for
which registration is about to be made, the annual registra-
tion fee thereafter shall be one-half that amount; and
further provided, that the annual fee for the registration
or re-registration of any electric or steam motor vehicle
in accordance with the provisions of this act shall be fifteen
dollars; and further provided, that the annual fee for the
registration or re-registration of a motor biecyele or motor
eyele in accordance with the provisions of this act, shall be
three dollars; and provided further, that the fee for regis-
tering any theretofore unregistered motor vehicle under the
provisions of this aet, which metor vehicle shall be pur-
chased on or after August 1st of any year, shall be one-half
of the annual fee therefor, for the remainder of that calen-
dar year; and provided further, that each manufacturer or
dealer selling or otherwise disposing of motor vehicles,
theretofore unregistered in this state, to residents of this
state shall report to the secretary of state each such sale
made on or after August lst of each calendar year; such
reports shall be made on blanks to be furnished by the see-
retary of state upon request, and shall be made in such
manner as he may direet; and provided further, that no
motor vehiele shall be regisfered for less than the annual
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fee because of its having been purchased on or after Sep-
tember 1st until sueh manufacturer’s or dealer’s report shall
have been filed as herein provided.”

In order that a motor vehicle may be registered at one-half
of the regular annual registration fee, it must appear that (a)
such motor vehicle shall have been licensed for four successive
years under the laws of the state of Towa, and that there shall
have been paid at least four registration fees as provided by
statute; or (b) that the motor vehicle shall have been in use for
a period not less than four years prior to August lst of the
registration period for which registration is about to be made.
This contemplates that the machine must have been in actual
use for a period of at least four years, but no particular amount
of use need be shown further than the actual good faith use of
the machine for the period named. Or (¢) it must be shown
that the car has been purchased on or after August 1st of the
year in which registration is about to bhe made.

If a motor vehicle is purchased after August 1st, report of the
purchase must be made by the manufacturer, dealer or person
from whom purchased and may be made upon blanks furnished
by the secretary of state.

Under this branch of the case the only difficult question that
presents itself is whether or not a car previously owned by a
resident ¢f another state, and upon which there has been the
regular fee paid in such other state, is on and after August lst
brought into this state by the owner who becomes a resident of
this state on and after August 1st, is entitled to registration at
one-half the regular fee.

Undoubtedly the legislature did not intend to exact more from
a person coming from another state and acquiring citizenship
in this state on and after August 1st, and who had previously
paid the full annual registration fee in such other state, than is
exacted of a person who makés an original purchase of a car in
this state on or after August Ist.

The word ‘‘purchase’” is a very comprehensive term. Our
supreme court in the case of Porter v. Green, 4 Iowa (Clark)
571, held that the word ‘‘purchaser’’ included a mortgagee.

‘Webster quotes Blackstone as holding that the word ‘‘pur-
chase’’ means ‘‘To acquire by any means except by descent or by
inheritance;’’ and also gives the definition of ‘“The act of seek-
ing and aequiring property’’ and ‘‘That which is obtained, got
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or acquired in any manner honestly or dishonestly; property,
possession, acquisition.”’

In this broad sense then a car brought into the state on and
after August 1st to be permanently kept in this state is an
acquisition in this state on and after August 1st, or a taking
possession after said time. The test, however, seems to be the
acquiring or aecquisition, and not the actual use of the car after
such time.

Respectfully submitted,
GEeorGE CossoN,
Attorney General of Towa.
November 10, 1913.
Hon. W. 8. ALLEN,
Secretary of State.

Foreigy CorRPORATIONS.—A  foreign corporation which has been
transacting business in this state continuously from and
prior to Sept. 1, 1886, is exempt from the payment of the
corporation fee and from the penalties preseribed by the
Arney bill.

Sik: T am in receipt of your communieation of the 1st ultimo
advising that the Tnited Gas Tmprovement Company, a Penn-
sylvania eorporation, which company, as T understand, holds the
capital stock of certain gas companies doing business in the state
of Towa, has tendered for filing and recording a certified copy
of its articles of incorporation, together with an application res-
olution and statement, and asks for a permit to be issued to
said corporation as required by scétion 1637 of the code as
amended.

You state that in said applieation the amount of the paid-up
capital stock is given, and likewise the amount of capital nsed
in the state of Towa, and request an opinion as to whether or not
this company is liable for the fees prescrihed by section 1637 of
the code; or in the event that it is held it is not liable for the
fee, as to whether or not it is liable for the penally prescribed
in section 1639 of the code.

The solution of this question depends entirely upon the scope
and purpose of chapter 136, aecty of the thirty-fifth general as.
sembly. commonly known as the Arney hill. This act made see-
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tion 1641-b, supplement to the code, 1907, as amended by chap-
ter 76, acts of the thirty-fourth general assembly, and section
1641-¢, supplement to the code, 1907, and section 1637 of the
(C'ode, as amended, applicable to all foreign corporations, and
expressly provided that the aet in question should also inelude
holding companies.

Until, therefore, the act in question was passed, the United
Gas Improvement Company was not doing business within the
state of Towa within the meaning of section 1637 of the Code,
and was therefore not subject to the penalty preseribed in sec-
tion 1639 of the code. Immediately, however, upon the passage
of the acls and by reason of its provisions the said United Gas
Improvement Company would be construed to be a corporation
doing business in Iowa but the business being transaeted by the
said United ({as Improvement Company at the time of the pass-
age of chapter 136, acts of the thirty-fifth general assembly, was
precisely of the same nature and character as was being trans-
acted by said company continuously from and prior to Septem-
ber 1, 1886, This being true, the said company is not subject to
the corporation fee prescvibed in section 1637 of the code, it
being obvious that chapter 136, acts of the thirty-fifth general
assembly, was not designed to have a retroactive effect, but
rather for the purpose of placing domestic and foreign corpora-
tions doing husiness within thdé state of Towa upon an equal
footing. .

Respeetfully submitted,
Grorce Cosson,
Altorney General of Towa.
December 20, 1913,
Hox. W. S, ALLEN,
Secretury of Staic.

4

Fisg axp GaMmeE WarbpEN.—There is no law authorizing the state
fish and game warden to collect a half cent a pound for fish
caught and sold from particular lakes. However, there is no
legal objection to the warden acting in a private capaeity
as treasurer for those desiring to donate to a fund for the
improvement of lakes.

Sir: T am in receipt of vour communication of the 23d in-
stant directing my attention to sections 2546, 170-d and 2900-
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a19, supplement to the ecode, 1907, and requesting an opinion as
to whether it is legal for the fish and game warden to receive
from persons surrounding certain lakes of the state a half cent
a pound for all fish caught in said lakes and sold, the proceeds
to be used by said fish and game warden for the improvement of
the lake in question.

You further request that if this mav lawfully be done (a) is
the fish and game warden to he governed by the provisions of
section 170-d of the supplement to the code, 1907, and must he
account to the state for the moneys thus received pursuant to
the provisions of said act; (b) ean he make improvements of
the lakes without the approval of or in opposition to the wishes
of the executive couneil.

Undoubtedly if this money is colleected pursuant to statutory
provisions, it must be accounted for under section 170-d, sup-
plement to the ecode, 1907. Tt is further true that the executive
couneil has aunthority to determine what improvements shall be
made on the meandered lakes and lake beds of the state, There
is, however, no authority for any one to pay the state fish and
game warden a half cent a pound for all fish sold which are
caught in a particular lake. As I understand this matter, this is
a voluntary contribution or donation upon the part of these
men who fish, who desire to contribute that mueh in order that
the lakes may be improved.

I see nothing in the law to prevent the state fish and game
warden from acting in a private capacity as treasurer for these
men and from also using the fund for the improvement of the
lake, provided that the improvement of the lake meets with the
approval or sanction of the executive council; and provided
further that the permit issued by the fiSh and game warden under
the provisions of section 2546, supplement to the code, 1907, is
not limited to those who voluntarily make contributions, and
further, that such permit is not issued as a consideration for
the money paid.

The fish and game warden under no circumstances is author-
ized to accept either directly or indireetly any consideration for
an official duty, and if he acts in a private eapacity for individ-
uals it must not in any way govern his official action, nor must
he discriminate in issuing permits to those who pay the half
cent per pound for fish caught and sold, or deny to any person
a permit who refuses to pay the half cent per pound; provided
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that other considerations make it proper to issue a permit to the
person in question,
Resgpectfully submitted,
GEOrRGE (COSSON,

Alttorney General of ITowa.
December 29, 1913.

Hox. GeorgeE W. CLARKE,
Governor of Towa,

('orPORATIONS.—There is nothing to prevent a gas company or
stockholder thercin from owning stock in another gas com-
pany nor to prevent the exchange of stock of one such com-
pany for that of another.

JENTLEMEN: I am in receipt of your communication of the
Sth instant enclosing the application of the Iowa Gas & Electrie
Company asking for_authority to issue stock under the provi-
sions of section 1641-b of the supplement to the code, 1907, a
part of the property being the stock of the Mt. Pleasant Gas
Light Company, and requesting to he advised as to whether
this is in contravention of the law in restraint of trade or in-
valid for any other reason.

Briefly stated, I understand the question to be whether or not
a corporation known as the Jowa Gas & Electric Company lo-
cated at Washington, Iowa, may exchange its stock for other
stock in the Mt. Pleasant Gas Light Company, a corporation
organized under the laws of Iowa, located at Mt. Pleasant,
Iowa, it being represented that these two corporations are en-
ga,ged in the manufacture of gas, and are not so located as to
be in competition with each other.

I find nothing in the statutes which would prevent one gas
company, or stockholder in a gas company, from owning stock in
another gas company, or prevent the exchange of stoeck, the one
for the other, assuming of course that the result of this would
not amount to a restraint of trade, and assuming further that
in such exchange the provisions of section 1641-b, supplement to
the code, 1907, are fully complied with.

From the facts presented to me I see nothing to warrant the
conclusion that the exchange proposed is in restraint of trade
or otherwise against publie policy, and so hold.
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See the case of Traer v. Prospective Company, 124 lowa, 107,
and cases eited.

Opinion of the attorney general under date of Mareh 6, 1909,
Attorney General’s Report, 1910, page 54.

I return herewith the application.

Yours very {ruly,
GEORGE CossON,
Attorney General of Towa.

January 20, 1914.
HoxoraBLE Execumive Councry,

Statehouse.

AprpProPRIATIONS.—The appropriation provided for by joint resolu-
tion No. 7, acts of the thirty-fourth general assembly, for
an addition to Margaret Hall is not limited to the reconstrue-
tion and enlargement of the old building known as Margaret
Hall but may be used for the construction of a new woman’s
building or dormitory serving a like purpose.

GENTLEMEN: 1 am in receipt of your communication of the
17th instant requesting to be advised as to whether the ap-
propriation of $55,000, referred teo in senate joint resolution No.
7, acts of the thirty-fourth general assembly, for ‘‘an addition
to Margaret Hall’’, must be used for the reeonstruction and en-
largement of old Margaret Hall, or whether it may be used for
the construction of an additional dormitory for women to be
known as new Margaret ITall, or some sunitable name, but to be
separate and apart from old Margaret Hall.

The appropriation in question is for*‘‘an addition to Margaret
Hall at a ecost of not to exceed $55,000.”” Necessarily the
solution of the question depends upon the particular facts in the
case which were known or supposed to have been known to the
members of the general assembly at the time of the appropria-
tion in question, together with the proper construction of the
statute making the appropriation in view of the facts as then
existing.

It is a matter of common knowledge that there is a dormitory
for women at the state college of agriculture and mechanic arts
under the supervision of the college. and that many private
rooming places for women may be  found near the college and in
the city of Ames.
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It is stated by the president of the college and members of
the state board of education that the housing facilities for
women, which are under the supervision of the college, consist
of one building known as Margaret Ilall, and another building
located some distance therefrom known as Margaret Hall An-
nex, and that the term ‘‘Margaret Hall’’ in addition to convey-
ing the idea of a specific building of a certain architecture lo-
cated upon a certain block and lot, conveys also the idea of a
woman’s building or dormitory under the supervision of the
college.

As stated by one member of the board: ‘‘The words ‘Mar-
garet Hall’ have come to mean the place where women students
are comfortably housed, rather than designating the actual
building,”’ and in this connection it is suggested that there are
now two buildings under the supervision of the college at some
distance apart known as Margaret Hall and Margaret Hall An-
nex; and it may be further suggested that when parents over
the state send their daughters to the college they are concerned
in knowing that proper housing facilities are obtainable ex-
clusively for women, and that those dormitories or rooming
places will be under the supervision of the college.

It is also pointed out that the old building known as Margaret
IIall was constructed a number of years ago; is not fire proof;
that it has an elaborate, expensive style of architecture not in
keeping with the times or the necessities of the case, and that
both economy and safety, aside from architectural, esthetie, and
other considerations, ineluding convenience, militate against the
expenditure of $55,000 for the enlarging of the old building.

Bearing in mind the facts as above set forth, I am of the
opinion that the appropriation of $55,000, ahove referred to, is
nol limited to the reconstruction and enlargement of the old
building known as Margaret Hall, but may properly be used for
the construction of a new woéman’s building or dormitory serv-
ing a like purpose to be located on the campus at a place where
it will best serve the purposes for which it is designed, consider-
ing the present location of other permanent buildings,

It is well known that in interpreting a statute, the purposes
to be accomplished and the reasons for the enactment may he
considered, and that the general spirit and purpose of an aet
will prevail over a literal interpretation of specific words, but
aside from this, it may well he said that the term ‘“Margaret
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Hall”” had come to have a meaning with the general assembly
which prevailed among the members of the college faculty and
persons throughout the state, namely: a place or dormitory for
women focated npon the campus and under the supervision of
the college. .

The appropriation may therefore he lawfully expended in
harmouny with the ideas herein set forth,

Respeetfully submitted,
George Cosson,
Altorney General of Iowa.
January 22, 1914.
To Te FiNaNcE COMMITTEE OF THE
StaTE BoArD 0F EDUCATION.

Liake BEps—LEAsSING OF BY ExEcuTive CounciL.—Executive coun-
cil may lease lake beds under chapter 260, acts of thirty-fifth
general assembly, until otherwise disposed of and not ex-
ceeding a period of twenty years.

Sir: I am in receipt of your communication of the 23d ultimo
in which you submit the following «uestions:

‘‘Has the executive ecouncil any authority or power to de-
termine that a meandered lake or lake bed within the state
shall be maintained or drained or improved or sold except by
proceeding as provided in chapter 2-B of the supplement to the
code?

‘‘Has the executive council any authority to lease a mean-
dered lake or lake bed under the prgvisions of chapter 260 of
the acts of the thirty-fifth general assembly before it has pro-
ceeded as provided in said chapter 2-B, of which said act is
amendatory, to determine as to whether it should he drained or
improved ?

““Is a contract to drain, extending the vight to drain under
the contraet over a period of six years, and then upon the com-
pletion of the drainage and the expiration of the six years,
agreeing to lease {or a period of twenty vears, made before pro-
ceeding as provided in said chapter 2-B of any validity?

“‘Is such a contract, in view of all of the provisions of the
law relating to the suhject, in any cvent valid?
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**If such a contract were held to be valid would it in any
way prevent the executive council from subsequently determin-
ing that the lake bed should be maintained as the property of
the state or sold, or otherwise disposed of-—special attention be-
ing ealled to the phrase ‘otherwise disposed of’ in the act of the
thirty-fifth general assembly?

“‘In view of said phrase would the legislature have power to
provide, notwithstanding said contract, for a different disposi-
tion of the lake or lake bed?

““Does or does not the phrase ‘until otherwise disposed of’
mean that it may only be leased ‘in the discretion’ of the coun-
¢il pending or during the carrying out of the provisions of the
statute authorizing the preservation, drainage or sale of the
lake or lake bed?

““Can the phrase ‘until otherwise disposed of’ be made to
extend over a period of twenty-six years or is it limited only to
the time that may be required to dispose of the lake or lake
bed in the method and for the purpose provided by the law?

“(Can a lake bed be leased at all except after a proceeding
has been instituted looking to the disposition of it as provided
by the law and if so can it be for a longer period than until
such disposition s made?’’

I shall not answer the questions in the order stated, nor shall T
answer all of the questions submitted by you at this time. Some
of the questions are diffieult of solution and it has become ele-
mentary that grave questions of a doubtful nature should not be
passed upon unless absolutely necessary to a solution of the case.
I shall therefore limit my reply to two or three fundamental ques-
tions which I believe will be determinative of the controversy grow-
ing out of the leasing of a certain lake for the period of twenty
vears, the lease to commence six years in the future, and the lessec
to be permitted in the meantime to make extensive improvements
upon said lake.

Chapter 260, acts of the thirty-fifth general assembly, which is
amendatory of section 2900-a23, supplement to the code, 1907,
provides as follows:

““Any land owned by the state of Iowa within the high
water lines of any non-navigable stream or lake and also any
lands within the bed of any lake bed authorized to be drained
under the provisions of this chapter may be leased by the
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executive couneil in its discretion, until otherwise disposed of,
the rental to be paid into the general funds of the state.”’

It seems perfectly obvious that this section conveys no author-
ity to the executive counecil to make a contract with reference to
the meandered, non-navigable lakes of the state for a definite pe-
riod of twenty or twenty-six vears, but that such lease of any me-
andered, non-navigable lake or lake bed within the state must be
made subject to disposition at any time by the general assembly,
or in the language of the statute, ‘‘until otherwise disposed of.”’

Surely it was not the intention of the general assembly in the
passage of chapter 260, acts of the thirty-fifth general assembly,
to give the executive council the extraordinary power of with-
drawing from the public all of the meandered, non-navigable lakes
and lake beds within the state by leasing the same to private parties
to be drained and used for agrieultural or other private purposes,
such leases to be for a definite period of years and beyond the
future control and disposition of even the general assembly itself,
and I so hold.

It would seem to follow as a necessary corollary that if the ex-
,ecutive eouneil is without authority to make a lease exeept and
until otherwise disposed of hy the legislature, that it is also with-
out authority to make a lease except and until otherwise disposed
of by itself; in other words, that the purpose of that part of the
statute which authorizes the executive council to lease any lake
or lake bed until otherwise disposed of is to prevent the perma-
nent disposition of the lakes of the state in the form of leases by
the execulive council, but that such leases, if any, are to be made
subjeet to and until otherwise disposed of either hy the legis-
lature or the executive council. "

As to this last point I reserve an opinion as it may not be neces-
sary to a solution of the case, but content myself at this time with
holding that the words found in chapter 260, acts of the thirty-
fifth general assembly, which provide that ‘‘any non-navigable lake
or lake beds may be leased by the executive council in its discretion
until otherwise disposed of’’ convey no authority to the executive
council to make a lease which would prevent the legislature from at
any time making disposition of the lake or lake bed in question.

Section 24 of article 1 of the constitution provides that ‘‘No lease
or grant of agricultural lands, reserving any rent or service of any
kind, shall he valid for a longer period*than twenty years.”’
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Independently of the provisions of chapter 260, acts of the thirty-
fifth gencral assembly, and regardless of the interpretation to he
placed thereon, it is clear that the executive council is without au-
thority to lease a lake bed to he used for agricultural purposes
reserving any rent for a period beyond twenty vears. This being
true, it follows that the executive eouneil could not grant a lease
in one instrument for a period of twenty years, and in another in-
strument convey to the lessee any rights covering an additional pe-
riod of time, which are not enjoyed by any eitizen of the state of
Towa by reason of his citizenship. To state it differently: if the sep-
arate instrument to the lessee for the period of six years additional
to and not a part of the twenty years covered in the lease, conveys
to the lessee any exclusive rights or privileges not enjoyed by any
other e¢itizen of the state by reason of his eitizenship, then it
amounts to a lease for an additional period of time, and is there-
fore invalid being in contravention of the constitution of the state
of Towa.

As to whether the executive council may in any event make a
lease for a period of twenty years, which is not to commence until
long after the term of each member of the executive council shall
expire, is extremely doubtful. On this point, however, I reserve
an opinion in the hope that the two fundamental propositions here-
tofore decided will work a solution of the controversy. If they do
not, I shall be glad to take up such additional questions as you may
submit as may be necessary to a determination of all the points
necessarily involved in a solution of the (uestion, and for the future
guidance of the council,

Respect{ully submitted,
GEORGE (COSSON,
Attorney General of Iowa.
January 22, 1914.
IHoxoraBLE GEORGE W. CLARKE,
Governor of Towa.

Trust CoMpaNIES.~—(C'annot invest trust funds or deposits in real
estate. Practice of investing its capital in real estate trans-
actions should be discouraged.

Sir: Pursuant to the oral request of Mr. George Pennell, chief
bank examiner, as to the right of trust companies to engage in
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real estate, after careful consideration I have to advise that no trust
company should he permitted to invest any of its trust funds or any
of its deposits in dealing in real estate.

As to the right of a trust company to invest any of its capital
in real estate transactions, [ reserve my opinion at this time fur-
ther than to say that sinee by chapter 152, acts of the thirty-fifth
general assembly, additional powers have heen econferred upon
trust companies until they may now do many of the things for-
merly belonging exclusively to banks, that there is mueh reason
for saying that they should be subject to the same restrictions and
limitations as state and savings banks, and therefore the practice
should be discouraged so far as possible until the matter can be
definitely submitted and passed upon by the next general assembly.

Respectfully submitted,
GEORGE ('0SSON,
Attorney General of Towa.
February 16, 1914.
Hon. Jorx L. BLEAKLY,
Auditor of State.

Boarp oF CoNTROL.—Where patient is paroled to friend to be de-
livered without expense hoard may return patient if dangerous
at expense of institution and recover from person to whom
paroled unless returned before limit of parole,

GENTLEMEN: I am in receipt of your communication of the
6th instant in which you request an opinion as to whether the
power of the superintendent of the state hospital for the inebriates
in the matter of paroling and releasingwinmates is both absolute
and exclusive, or whether the board of control may exercise au-
thority if foynd to be advisable.

This questia‘n is not easy of solution. Section 2310-al9, supple-
ment to the code, 1907, provides that any patient whom the super-
intendent believes to be cured may be paroled conditioned on said
patient signing a written pledge agreeing to refrain from the use
of all intoxicating liquors as a beverage, and from the use of mor-
phine and cocaine or other narcotic drugs during the term of his
commitment and shall avoid frequenting places and the association
of people tending to lead him hack to.his old habits of inebriety.

5
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This section was repealed and re-enacted in chapter 185, acts of
the thirty-third general assembly, but no modification was made in
the re-enactment as to this part of the section.

Considered independently, it would follow that the superintend-
ent had the absolute and exclusive power of determining when a
parole should be granted to an inmate assuming of course that the
superintendent acted in good faith. This heing true, we are led
to the inquiry as to whether other parts of the chapter relating to
the state hospital for inebriates, and other provisions of the law
relating to the power and authority of the board of control, modify
the seetion in question,

Section 2727-a8, supplement to the code, 1907, provides:

**The hoard of control shall have full power to manage, con-
trol, and govern, subject only to the limitations contained in
this act, the soldiers’ home; the state hospitals for insane:
the school for the deaf; the institution for the feeble-minded;
the soldiers’ orphans’ home; the industrial home for the blind,
the industrial school, in both departments; and the state peni-
tentiaries.”” ete.

Section 2727-a9 of said supplement provides that the powers pos-
sessed by the governor and executive council, with reference to the
management and control of the state penitentiaries, shall, on July
1, 1898, and without further process of law, cease to exist in the
governor and executive council, and shall become vested in the
board of contrel; and the said board is on July 1, 1898, and with-
out further process of law, authorized and directed to assume and
exercise all the powers heretofore vested in or exercised by the sev-
eral boards of trustees, the governor or the executive council with
reference to the several institutions of the state herein named.

Section 2727-a24 of said supplement makes it the duty of the
hoard to appoint a superinten’dent, warden or other chief executive
officer of each institution under the control of the board of con-
trol, fixes the tenure of office and provides that the superintendent,
warden or other chief executive officer of any of the institutions
named may be removed by the board for misconduct, neglect of
duty, incompetency or other proper cause showing inability or re-
fusal to perform the duties of the office, and that ‘‘the ofticers of
the several institutions shall have the qualifications and perform
the duties now imposed and required of them by the statute, except
as the same are modified or abrogated in this act. In case there is

,
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an alleged or seeming conflict between the powers of the superin-
tendents or other executive officers and the board of control, the de-
termanation of such question by the board shall be final.”’

Section 2310-a8, included in chapter 2-A, relating to the state
inebriate hospital, provides in part that the board of control of
state institutions shall have the same power and control over said
hospital as is now given it with reference to the several institutions
mentioned in chapter 118, acts of the twenty-seventh geueral as-
sembly, and all amendments thereto. (Chapter 11-B, supplement
to the code, 1907).

If the board of control is given the same power and control over
the state hospital for inebriates as it is expressly granted over
other institutions under its control, as set forth in the sections pre-
viously cited, it follows that the board of control is the ultimate
authority on all questions of government in the institutions sub-
jeet to the control of said board. This conclusion is supported by
section 2310-a17 of the code supplement which provides that the
superintendent of said inebriate hospital, subject to the approval
of the board of control, shall prepare rules and regulations for the
government of said hospital and its inmates; and by section 2310-
a29 which provides that ‘‘Whenever the physical condition of any
patient shall become such that in the judgment of the superintend-
ent further confinement will prove injurious to the health of said
patient, the state board of control may parole him under proper
conditions and restrictions for such period of time as it may deem
advisable.’’

It is elementary that in construing a statute it must be considered
as a whole, and that the meaning found in particular paragraphs
or sentences abstractly considered must*be modified by the general
context of the statute.

The supreme court of the United States in the case of Union
Pacific Railroad Company vs. Snow, 231 U. S. 204, said that a
literal interpretation of a statute would not be enforced if to do
so it would give it a consequence the statute did not intend.

To the same effect see Sohin vs. Waterson, 8¢ U. S. 596; Union

Pacific B. R. C'o. vs. Laramie Stock Yards, 231, U. 8. 190, at
. page 200;

Following this rule of construction so recently reaffirmed by the
supreme court of the United States, a construction which is gen-
crally adopted by our court and other courts, the seetion relating
to the power of the superintendent with reference to parole should
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not be given a literal, abstract interpretation, but must be con-
sidered in connection with the entire chapter relating to the in-
ebriate hospital, and all of the provisions relating to the board of
control, and when it is considered that in express terms the board
of control with other institutions is to be the ultimate authority in
case of conflict with or between the governing officers or subordin-
ates of these institutions, and when it is further considered by
express terms the board of control is given all of the power in the
matter of governing the inebriate hospital possessed in the govern-
ing of other institutions, and when it is further considered that
ultimate authority must be lodged somewhere, and that the general
spirit and purpose, as well as the wording, gives to the board of
control the ultimate authority in the governing of all of the insti-
tutions under its control, as well as placing upon said board the
responsibility, the conclusion is inevitable that the board of con-
trol in the matter of paroling inmates of the inebriate hospital is
clothed with final authority.

It is also clear, however, that the recommendations of the super-
intendent should have very great weight, if not controlling, in
ordinary cases because of the peculiar opportunities possessed by
the superintendent of knowing each individual inmate, but if, after
thorough investigation and after eareful consideration of the recom-
mendations of the superintendent, the board decides that a differ-
ent order should be made, T am of the opinion that it is both the
right and the duty to make such order.

Respectfully submitted,
GeorGE Cosson,
Attorney General of Towa.
February 17, 1914.
HoxNorABLE BoarD 0F ('ONTROL OF STATE INSTITUTIONS.

>

ExromoLocisT.—Paid upon a per diem basis but assistant is paid
a reasonable eompensation from money appropriated for such
purpose.

Sir: I am in receipt of your communication of the 20th ultimo
directing my attention to section 2575-a47 which authorizes the
entomologist of the state experiment station to appoint ‘‘such
qualified assistants as may he necessary, fix a reasonable compen-
sation for their lahor and. pay the same’’; and section 2575-ab1
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which provides that ‘‘the state entomologist shall be allowed and
paid for his services while engaged in this work, all his necessary
traveling expenses and the sum of five dollars per day.”’

Reference should also be made to chapter 210, acts of the thirty-
fifth general assembly, which provides that ‘‘There is hereby ap-
propriated out of any moneys not otherwise appropriated, the sum
of two thousand dollars annually, or so much thereof as may be
necessary, for carrying out the provisions of this act.”’

You request to be advised as to whether the compensation of the
assistant must be on a per diem basis inasmuch as section 2575-a51
fixes the compensation of the state entomologist on a per diem
basis.

The question should be answered in the negative, The state
entomologist must be paid upon a per diem basis, but the compen-
sation of the assistant is subject only to the limitation that such
compensation fixed shall be ‘‘a reasonable compensation’’ and the
compensation of the assistant and the entomologist shall not exceed
the amount of money appropriated by the legislature for such
purposes.

Legislation is common where a per diem salary is fixed for heads
of departments and a compensation by the month may be paid to
deputies, assistants, stenographers and other subordinates and em-
ployees.

Of course the entomologist ought not to employ any one during
any period of time unless he has services to perform, but the fact
that an assistant is not employed during the full time of twelve
months would not prevent his being paid upon a monthly basis,
nor would the faet that he was paid upon a monthly basis require
him to be paid for a full month’s services if he only performed
services during a part of a month; in that event, a proportional
compensation should be paid for the serviees actually rendered.

Respeetfully submitted,
GEORGE COSS0N,
Attorney General of Towa.
March 16, 1914.
How. Joun L. BLEARLY,
Auditor of State.
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Boarp or ParoLE.—For reasons set forth, recommended that action
be deferred at present as to the vasectomy act.

GENTLEMEN: On the 17th of July, 1913, your board submitted
the following questions to the department of justice with a request
for an official opinion thereon: ,

1st. ‘‘Do the prisoners confined in the prisons named above
whose crime was committed before the taking effect of the act
referred to, come under the provisions thereof?

2d. “‘Does the act include persons convicted of misdemean-
ors confined in jails and minor prisons of the state?”’

On the 21st of October, 1913, an official opinion was given in
which it was held that the act did not include misdemeanants or
persons confined in county and eity jails. In discussing the first
proposition it was said :

‘“The first question is not free from difficnlty. 1ln this ques-
tion is involved (a) the intention of the legislature; that is
to say, whether or not the legislature intended the act to apply
to persons confined or convicted prior to the taking effect of
the act; and (b) if the legislature did so intend, is the act
constitutional ?”’

In discussing the question I there said that ‘‘ Assuming that the
legislature intended the act to apply to persons convicted or sen-
tenced prior to the taking effect of said act, the same would be un-
constitutional as being ex post facto if it may be considered as a
means of punishment or even if it contained directly an element
of punishment’’; and that ‘‘It is a cardinal prineciple of construe-
tion that every act should be so construed as to relieve it of grave
constitutional questions if possible’’; and that ‘‘This being true,
and it also being uncertain as to whether it was the intention of
the general assembly to make the act apply to persons convicted
of erime prior to the taking effect of the act, I am of the opinion
that the act should be so construed to apply only to those persons
who have been convicted of crime subsequent to the taking effect
of said aet.”’

The precise question now presented by the complaint filed by
George B. Stewart on behalf of Rudolph Davis seems not to have
been passed upon in that opinion, viz: Was it the intention of the
legislature that both convietions should be subsequent to the taking
effect of the act?

B
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It will be noticed that the language used by the general assembly
is general in its nature, and after a careful consideration of the act,
I am of the opinion that the act should be so construed as to require
that both convictions of a felony must be subsequent to the pass-
age of the act. This being true, and there now being no person
confined in the penitentiary who has been twice convicted of felony
since the passage of chapter 187, acts of the thirty-fifth general
assembly, it follows that the order made by the board of parole
designating Rudolph Davis and others should be cancelled and that
no prisoner should be designated by the commission named upon
whom the operation should be performed who has not been twice
convicted of a felony subsequent to the passage of the act. Since
the aet does not make it clear whether both convietions should be
had in the state of Iowa, and as it is well known that what is a
felony in one state may be a misdemeanor in another state, and
viee versa, and since the thirty-sixth general assembly will convene
on the second Monday in January, 1915, 1 suggest that no further
action be taken under this particular section of the act until the
general assembly has an opportunity to make the provision in ques-
tion more specific.

This opinion is limited to the construction to be placed upon the
single phrase under consideration, viz: a prisoner ‘‘who has been
twice convicted of a felony.”’

Respectfully submitted,
George CossoN,
Attorney General of ITowa.
April 1, 1914,
HonoraBLE BoARD OF PAROLE.

CommissioNEr oF Lasor.—Entitled to two clerks in addition to
deputy at a salary of $1000 each per year.

Sir: You call attention to the letter of the treasurer of state
addressed to you of date April 2d, and propound the question as
to whether or not. under the laws of the state and the acts and reso-
lutions of the last general assembly you are entitled to more than
one clerk in your department and whether or not an appropriation
for the compensation of more than one clerk was made by the last
general assembly.
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By section 3 of chapter 196 of the acts of the thirty-fifth general
assembly it is provided,—

“*The commissioner of the bureau of labor statistics shall
receive a salary of ecighteen hundred dollars ($1800) per an-
num and shall be allowed a deputy at a salary of fifteen hun-
dred dollars ($1500) per annum payable monthly; he shall
also be allowed three (3) factory inspectors, one of whom shall
be a woman, at a salary of one hundred dollars ($100) per
month each, onc office elerk at a salary of one thousand dol-
lars ($1000) per annum.”’

By joint reselution No. 15 it is provided,—

““Until July 1, 1915, the number of employes for the various
offices at the seat of government, unless otherwise provided by
law, shall at no time execeed the number named herein, and
their compensation shall be amounts herein fixed.

“For the bureau of labor statisties, one clerk and statis-
tician at a salary of not to exceed $1000.”’

By section 1 of chapter 321 of the acts of the thirty-fifth general
assembly it is provided,—

““There is hereby appropriated out of any money in the state
treasury, not otherwise appropriated, an amount sufficient to
pay the salaries of the various officers, whose salaries are fixed
by law, for a term of two years, ending June 30, 1915, and
payable from the state treasury, and the auditor of state shall
draw warrants therefor in favor of the officers entitled thereto,
in monthly installments, when not otherwise provided by law.

““To the office of the bureaun of labor statisties, for the period
ending June 30, 1915, ag per joint resolution No. 15, the sum
of two thousand dollars ($2,000.00).”

Construing all of these provisions together it would seem that
section 1 of chapter 321 was intended to provide compensation for
the labor commissioner, his deputy and the office clerk provided
for in and whose salary was fixed by section 3 of chapter 196 of
the thirty-fifth general assembly, and section 2 of chapter 321 is
intended to provide an appropriation for the clerk and statistician
authorized to be emploved by joint resolution No. 15. Henece it
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would seem clear that you would be entitled to two elerks in addi-
tion to the deputy at a salary of $1000 each per year.
Respectfully submitted,
GEeorcE CossoN,
Attorney General of Towa.
April 14, 1914.
Hon. A. L. Urick,
Labor Commissioner.

Boarp oF ConTrROL.—Can build highways and bridges on lands of
the state institutions or lands adjacent thereto.

GeENTLEMEN: [ am in receipt of your communication of the
11th instant directing my attention to chapter 124, acts of the
thirty-fifth general assembly, amendatory of chapter 93, acts of the
thirty-third general assembly, and submitting the following ques-
tions:

‘‘Has the board of control authority, under this statute and
the statute which it amends, to order at state expense grading
and making of a highway, including constructing bridges or
culverts on a highway located on state lands which has recently
been opened for public travel?

‘“Has the board of control authority, under this statute and
the statute which it amends, to order at state expense repair-
ing and improving a highway where the state owns the land
on one side of the road, the land on the other side being owned
by private parties?’’

As pointed out in your letter, section 1*6{ chapter 124, acts of the
thirty-fifth general assembly, provides in part:

**That all reads and highways within and adjacent to lands
belonging to the state, including those under the supervision
of the state board of education, shall constitute a separate road
district under the control and supervision of the supervisor
appointed by the board of control of state institutions with
all the powers, duties and respounsibilities imposed upon road
supervisors’’ ete. ‘

And that:
*“All ¢ost of maintaining, repairing, renewing and improv-
ing the roads within the road distriet eontaining state lands.
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except county bridges, after the expenditure of the road poll
tax, either in money collected or in labor, shall be paid out of
any general funds in the hands of the state treasurer, not
otherwise appropriated, upon warrants drawn by the state
auditor after certificate of amount due shall have been filed in
his office by the board of control.”

It follows from that part of the section just quoted that the
board of control has authority to establish a road distriet on any
lands at any of the state institutions under the eontrol of the board
of control or the board of education, or any lands adjacent to lands
belonging to the state at any of such institutions, and to do the
necessary grading and all other work necessary in constructing
the highway, including the building of bridges and culverts.

Your jurisdiction not only includes the roads and highways
within the lands belonging to the state, but also roads and high-
ways within and edjacent to lands belonging to the state; therefore
your second question must be answered in the affirmative.

It will be noticed that section 1 does not authorize the expendi-
ture of money to construet county bridges. Wherever, however,
a bridge or culvert is necessary to the establishment of a road
which is to be maintained and controlled by the state pursuant to
the provisions of chapter 124, acts of the thirty-fifth general assem-
bly, it would not constitute a county bridge or culvert. It follows
of course that wherever a bridge was to be established upon a
regular constituted highway under the control and jurisdiction of
the county that your board would not be authorized to expend
moxrey for a bridge of this nature for the reason that it would he
a county bridge.

Respectfully submitted,
GEORGE COSSON,
Attorney General of Towa.
June 13, 1914, *
HonNorABLE BoArD oF CONTROL OF STATE INSTITUTIONS.

GoverNor.—The insurance commissioner, having been appointed
and his bond approved, the auditor may, if he desires, transfer
all of the books, ete., and be relieved from all responsibility.
Until then the insurance commissioner may have access to such
books, records, ete., during office hours.

R o A i orere, oneee oot
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Sig: 1 am in receipt of your communication of the 23d instant
advising that you have appointed Emory H. English ‘‘Commis-
sioner of Insurance’’ under the provisions of chapter 146, acts of
the thirty-fifth general assembly, and requesting an opinion as to
the proper interpretation of said act in the following particulars:

(a) When does the term of office of the commissioner begin?

(b) 'When does the act take effect?

(¢) What are the duties of the commissioner of insurance be-
tween the first day of July and the second secular day of January,
19159

For the sake of brevity the questions will be considered jointly.

Section 1 of said act provides in part:

‘‘That there is hereby created and established a department
to be known as the ‘Insurance Department of Iowa’. The
chief officer of said department shall be styled ‘Commissioner
of Insurance’, and shall be appointed by the governor on or
before the first day of July, 1914; said officer to serve until
February 1, 1915.”’

Section 4 provides that: ‘‘and all powers now vested in and all
duties imposed upon the auditor of this state relating in any way
to insurance matters, shall, from and after the taking effect of this
act, be vested in and made incumbent upon the commissioner of
insurance herewn provided for.”’

Section 5 provides:

‘“ All books, records, files, documents, reports, and securities
and all papers of every kind and character relating to the
business of insurance and now enjoined and required by law
to be delivered to or to be filed or he deposited with the audi-
tor of state shall, from and after the taking effect of this act,
be delivered to and filed or deposited with the said commissioner
of insurance.”’

Section 6 provides:

““All fees and charges of every character whatsoever which
are now required by law to be paid to the auditor of state by
insurance companies and associations shall from and after the
taking effect of this act be payable to the insurance commis-
sioner whose duty it shell be to account for and pay over the
same to the treasurer of state at the time and in the manner as
now provided for by law for the auditor of state.”’
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The act was approved April 23, 1913, and under the constitution
would become effective on July 4, 1913, except as otherwise pro-
vided in the aet.

Section 1 of the act originally contained a provision that the
term of office of the commissioner of insurance would commence on
the second secular day in January, 1915. This provision was how-
ever eliminated by an amendment. It follows that it was done for
the purpose of fixing a different time at which the term of office of
the commissioner of insurance would commence.

It is not necessary to consider the question as to whether or not
the commissioner could have assumed the duties of his office prior
to the first day of July, 1914, because the appointment was not
made in time for the commissioner to assume his duties prior to the
first day of July, 1914, and any question as to what could be done
before said time would be wholly academie.

I therefore hold in the language of the act that the commissioner
of insurance ‘‘shall have general control, supervision and direction
of all insurance business transacted in the state of Iowa and shall
be charged with the execution of the laws of this state relating to
insurance and shall have all powers now vested in and all duties
imposed upon the auditor of this state relating in any way to in-
surance matters,”’ from and after the first day of July, 1914.

As before stated, under the constitution the act would become
effective on the 4th day of July, 1913, but until an insurance com-
missioner was actually appointed, the act would have no practical
effect. The insuranee commissioner being now appointed and hav-
ing filed a bond, the act becomes in full force and effect from and
after the first day of July, 1914, save and except as otherwise pro-
vided in the act itself.

Section 2 of the act provides that under said section the auditor
of state cannot be required to turn over to the insurance commis-
sioner any desks, chairs, filing cases and other furniture or books,
papers, records and securities or other property now in the office
of the auditor of state relating to or connected with the business
of insurance until the second secular day in January, 1915.

The insurance commissioner now having been duly appointed
and his bond having been approved by the executive council and
duly filed in the office of the secretary of state, the auditor of state
may if he desires immediately transfer all of the books, papers and
securities specified in section 2 of the aet to the insurance com-
missioner, and upon such transfer and taking of a receipt from said
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insurance commissioner, the auditor of state will then be relieved
and exonerated of all further liability in connection therewith,
Intil the auditor of state does so transfer to the commissioner
all books, papers, records and securities as specified in section 2,
the insurance commissioner may have access to such books, records,
papers and securities at any time during office hours wherever it
is found that reference to the same may be necessary in connection
with the transaction of the business in the office of said insurance
commissioner.
Respectfully submitted,
GEoRrGE COSSON,

Attorney General of Iowa.
June 29, 1914,
Hon. GrorGE W. CLARKE,
Governor of ITowa.

Boarp oF PAROLE~—In view of the deecision of Judges Smith, Pol-
loeck and MePherson, the enforcement of chapter 187, thirty-
fifth general assembly, would be stopped by injunction; hence,
suggest action be deferred except where consent is given.

GENTLEMEN: I am in receipt of your eommuniecation of the 18th
instant directing attention to the opinion filed in the case of
Dawvis vs. Berry, et al, in the United States district court for the
southern distriect of Iowa by Judges Smith, Pollock and Me-
Pherson, in which it was held that certain parts of chapter 187,
acts of the thirty-fifth general assembly of Iowa, were uncon-
stitutional, and in view of said opinion submitting the following
questions : e

First. ‘*Does the opinion and holding in that case legally
interfere with the administration of the provisions of chap-
ter 187 of the acts of the thirty-fifth general assembly of
Towa, in cases of prisoners confined in the state other than
those of the class who have been twice convieted of a
felony ?

Second. ‘‘ls there legal reason because of the opinion and
holding in the case ahove referred to, why the provisions
of the act referred to should not be administered in cases of
the inmates of the state hospital?”’
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-Strietly speaking, the opinion in question does not cover any
one included within the provisions of said act execept ‘‘conviets
who have been twice convicted of a felony.”” As suggested,
however, in your second question, the nature of the opinion is
such as to show the hostility of the court to the act in question,
and in view of the opinion filed with the decree, it seems very
probable that if the law was again attacked as applied to others
not included in the snit heretofore referred to, entitled Davis
vs. Berry, et al, that the court would again grant an injunction and
suspend the operation of the act.

I suggest therefore that it would be better to defer action un-
der the aet, except with the consent of the persons in question,
if not under guardianship or other disability, and if under
guardianship or disability, with the consent of their guardian.

Respectfully submitted,
GeorgE CossoN,
Attorney General of Iowa.
August 29, 1914.
Ho~orABLE BoARp oF PAROLE.

SECRETARY OF STATE.—No inspection fee charged when, in fact, no
inspection is made.

Dear Sig: Pursuant to your oral request for an opinion con-
cerning the validity of the fees charged as an inspection fee upon
gasoline, 1 have to advise that a conference was held in the office
of the governor in which the governor, the secretary of state,
the chief oil inspector and the attorney general were present.
In said conference it appeared from the chief oil inspector that
the statutory fee was being charged for the inspection of gaso-
line, whereas as a matter of fact, no actual inspection of gasoline
was being made except in vesy rare instances.

In a recent case in Maryland, Foot & Company vs. Maryland,
232 U. S. 494, the supreme court of the United States held:

‘‘Effect must be given by the courts to the provisions of
the constitution; and where it does appear that the amount
of inspection fees are disproportionate to the inspection
service rendered or include something beyond inspection, the
tax must be declared void as obstrueting the freedom of
interstate commerce.
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‘A state statute imposing an inspection tax, the proceeds
of which are to be and actually are used partly for inspec-
tion and partly for other purposes such as policing state
territory, is necessarily void as imposing a burden on in-
terstate commeree in excess of the expenses absolutely nec-
essary for inspection, and so held as to the Maryland Oyster
Inspection Tax of 1910.

“The question of constitutionality of an inspection law
depends not only upon whether the excess proceeds of the
tax may be used for other purposes, but whether they
actually are so used; and it is the duty of the courts to de-
termine whether the fax is excessive and the excess is so
used so as to protect citizens against payment of fees not
authorized by the constitution. Twrner vs. Maryland, 107 U.
8. 38, distinguished, and Biimmer vs. Rebman, 138 U. 8. 83,
followed.”’

It appeared from the reports filed by the chief oil inspector
with the governor that the fees were greatly in excess of the
cost of inspection. Following the decision of the supreme court
of the United States above referred to, it was suggested by the
attorney general that no inspeetion fee should be eharged for
inspecting gasoline when there was in fact no inspection; that
whenever special cireumstances or special complaints required
an inspection of gasoline to be made, some form of inspection
should he made and then a fee could he charged, and that the
custom of charging the fee where inspection was not made
should be discontinued.

This suggestion was concurred in by hoth the governor and
the secretary of state as being in harmony with the ruling of
the supreme court of the United States. Accordingly the chief
oil inspector directed his men to disecontinue the practice of
charging inspection fee on gasoline where no inspection was
made, and the fees now collected hy the oil inspeector approxi-
mate the actual cost of inspection.

Respectfully submitted,
George CossoN,
Attorney General of ITowa.
December 17, 1914.
Hon. W, S, ALLEN,
Secretary of State. .
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SCHEDULE G.

SENATORS—STATE—TERM OF OFFICE.—Hold until sueccessors are
elected and qualified.

EvLeEcTiION CONTEST—WITHHOLDING CERTIFICATE IN CASE OF.—
Chapter 7 of code does not apply to member of geuneral as-

sembly.
January 3, 1913.
Hon. C. G. SAUNDERS,

Council Bluffs, Iowa.

Dear SENATOR: I am in receipt of your communication of the
28th ultimo requesting an opinion as to whether or not a senator
holds over until his successor is duly elected and qualified.

While no speeifie provision is found with reference to senators
in our constitution, section 3 of article 3 expressly provides that
““The terms of representatives shall commence on the first day
of January next after their election, and continue two years,
and until their successors are eleeted and qualified,”” and in
view of the provisions of section 5, T take it that the same condi-
tion obtains with reference to senators of the general assembly.
I am therefore of the opinion that the same rule prevails with
reference to both senators and representatives, viz: that they
hold until their successors are elected and qualified.

After carefully considering the provisions of chapter 7 of the
code relating to contest of elections, I am of the opinion that
section 1219 relating to the withholding of certificates does not
apply to members of the general assembly. Undoubtedly it did
not apply as the law orginally stood, and I think a reading of
the whole chapter will clearly indicate that sections 1208 to 1223
inelusive, have no reference to members of the general assembly
but only to county officers. I have not, however, attempted to
impose my will upon boards of supervisors and local officers, and
regardless of what actually should be done in the granting of
certificate in the event of a contest, nevertheless if no certificate
is actually granted and no successor actually qualifies, I am of the
opinion that you would continue in office until a certificate is given
by the proper election officers, or until the general assembly recog-
n.zes some one as dulyv elected.

Yours very truly,
Grorge CossoN,
Attorney Qeneral of Towa,

5 -
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TAXATION—ASSESSMENT OF BANK ST0CK.—Requirement that bank
furnish list of stockholders and method of assessing upon fail-

ure to furnish proper lists.
Janunary 18, 1913,

Mr. W. E. BeEnsoNn, dssessor,
Gladbrook, Iowa.

Dear Sir: Yours of the 17th instant addressed to the attorney
general has been referred to me for reply.

You call attention to the fact that you are the assessor and
that heretofore eertain banks in your county have failed and re-
fused to furnish a list of the stockholders as required by law,
and ask to be advised as to the proper method of procedure to
be followed by you in the matter.

I recently had some conversation with your county attorney
with refercnce to this matter and advised him that the proper
thing for the assessor to do in such cases was to demand a list
and that if it was not furnished the assessor might, if he saw fit,
Pring a mandamus proceeding to compel the furnishing of such
list; or the assessor might assess the shares of stock accordiug
to the last previous list of which he has knowledge or informa-
tion. Of course where he has actual notice that a certain stock-
holder named on the previous list has disposed of his stock to
other parties, then he should assess to those parties but in the ab-
sencee of the proper list e would be justified in assessing to the
last known holders of the stock. Then under another section of the
statute, the bank becomes liable for the entire tax and is re-
quired to pay it and eollect from the several stockholders.
Ilence, it would not be absolutely essential that the stock should
have been assessed to the true owners.

Youfs truly,
C. A. RoBsINs,
Assistant Attorney General.

SENATORS—STATE—WHEN APPOINTMENT MAY BE MADE.
January 18, 1913.
Hon. Cravron B. Hurcmins,
Representative from Kossuth County,
Statehouse.
Drar Sir:  You call attention to the provisions of section 34, of
arvticle I1T of the constitutiou of Tdwa, relative to the apportion-
o .
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ment of senators in the general assembly which reads as fol-
lows:

““The number of senators shall, at the next session follow-
ing each period of making such enumeration, and the next
session following each United States census, be fixed by law,
and apportioned among the several counties aceording to
the number of inhabitants in each.”’

and you request the opinion of this department on the following
questions :—

First, Whether the action of the legislature required by this
section may he taken at a session other than the next session
following the making of such enumeration; or must it be made
at the first session following the completion of the state or na-
tional census.

Second, Whether or not the action taken at the last session of
the legislature, which consisted merely in re-establishing the
existing senatorial distriets without reference to any change in
the population as shown by the last national census, would de-
prive this or subsequent legislatures of making such apportion-
ment until the next session following the next state or national
census. Or whether this or any subsequent legislature may make
such an apportionment.

In my judgment, the power of ‘the legislature to make such an
apportionment is not dependent upon this section, but such
power is sovereign in its nature and does not need to depend
upon the constitutional provision, and that the provision of
this seetion to which vou ecall attention, instead of being a grant
of power is more properly a directory admonition requiring
the apporiionment to he made at given times not for the pur-
pose of making such times the only ones at which the apportion-
ment might be made but for the purpose of preventing the mat-
ter Leing overlooked for too lohg a period of time. Hence, I am of
the opinion that unless the action of the legislature at the last
session was sufficient to exhaust this power until after the tak-
ing of another census, that the apportionment required by this
section might he made at this or any subsequent session of the
legislature. And I am also of the opinion that the aetion of
the last legislature was not a sufficient exercise of this power
that it could he said to exhaust the power and, therefore the re-
apportionment provided for might properly be made at this ses-
sion of the legislature.

[
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In support of this position I call your attention to the case of
Perrin vs. Benson, 49 Towa, 325, wherein it was held that a statute
requiring the board of supervisors to levy certain school taxes
in the year 1875 was sufficiently complied with by making the
levy required one year later.

Yours very truly,
C. A. RoBBINs,
Assistant Attorney General.

InTOX1CATING LIQUORS—CONSENT PETITION—CANVASSING BY BOARD
—Names oN PeriTioN oF PErRsoNs Drap or Wrxo Have Re-
MOVED FroM County SINCE SIGNING—WITHDRAWALS AFTER
Canvass Have COMMENCED.

February 5, 1913.

Mr. Joun B. HammoND,

e/0 Waterloo Business Men'’s Temperance Ass'n,
‘Waterloo, Iowa.

DEaAr SiR: Your ‘“night letter’’ addressed to the attorney gen-
eral has heen referred to me for reply.

Your first question is whether or not on the hearing before
the board of supervisors touching the sufficiency of a saloon con-
sent petition evidence may bhe heard by said board showing that
some, whose names appear on the petition, are dead or have
removed from the county.

This question, in my judgment, should be answered in the af-
firmative. See

Porter vs. Butterfield, 116 Iowa, at 733;
Hammond vs. Waldron, 133 N. 'W. at 664;
Code section 4669.

It is true that the board would have no right to hear evidence, the
purpose of which was to show that the names of the electors who
voted at the election were other or different from those appearing on
the poll books.

Wilson vs. Bostedt, 135 Iowa, at 451.

Your second guestion is whether or not withdrawals from the
petition may be made after the date set by the board for the
canvass of the same and prior to the time the name sought to
be withdrawn has heen reached for canvass by the board.
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This question should be answered in the aftfirmative. See

Green vs. Smith, 111 Towa, at 186,
wherein the supreme court states,—

‘It is clear that it was the legislative intent that no bar
should arise under this law until the statement of consent was
adjudged sufficient, and that no possible right can vest until
this matter has been determined. * * #* * Nor does the
law say that the board shall determine the sufficiency of the
statement as it was when filed. The hoard has only to deal
with it as it comes to it.”’

And Ggjerset vs. Drexel, 136 N. W., at 538, wherein it is said
by the supreme court ‘‘of the above signers, thirty-two signed and
filed withdrawals before the canvass by the board of supervisors.”’

Your third question is, whether or not names on the petition
should be considered where the party has died or removed from
the jurisdiction since attaching his signature to the petition.

This question is move difficult of solution than either of the
others. It was held in the case of Gjerset vs. Drexel, supra,
that the names of all such should be counted for the purpose of
arriving at the numerical basis upon which to compute the re-
quired percentage of names, but that case did not touch the ques-
tion here presented except in so far as it quotes from the provi-
sions of code section 2449 with.reference to the question of the
clause ‘‘residing in such county.”” If this clause refers to the
time when the petition is filed then, of course, all such names
should be counted. If, on the other hand it refers to the time
when the petition is canvassed then they should not be counted.
In view of the holding of our supreme court that the withdrawal
may be made at any time before the actual canvass of the name
sought to be withdrawn is made it would seem that the death of
a party should operate as a withdrawal of his name from the
petition for he would no lomger be interested in the question of
whether or not saloons were to exist in the territory. And while
it is true that the party who removes from the territory possibly
would still have the right preserved to him of filing his with-
drawal, yet of necessity he ceases to have any further interest in
the question as to whether or not saloons should exist in the ter-
ritory, and there is no good reason why his name should remain
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effective upon the petition where his removal from the county is
permanent.
.Yours truly,
C. A. RoBBins,
Assistant Attorney General.

TAXATION—ASSESSMENT OF SHARES IN NATIONAL BaNks.—Value
not to be determined by adding borrowed money to amount of
capital-—True rule laid down.

February 6, 1913,

Mg, G. H. RicHARDSON,

e/o First National Bank,
Belmond, Towa.

Dear Str: Yours of the 5th inst. addressed to the attorney gen-
eral has been referred to me for reply.

Your question is whether or not in determining the value of
shares of stock in national banks the borrowed capital that it
may have on hand should he taken into account by the assessor,
and if so, whether or not deductions may be made on aceount
of bills payable.

Under chapter 63 of the acts of the thirty-fourth general as-
sembly, the bank stock is to be assessed to the individual stoek-
holder, and as the bank and not the stockholder has the money
borrowed, it should not be added to the capital of the bank in
order to determine the value of the share of stock. In other
words, the assessor has nothing to do with the amount of money
which the bank may have borrowed nor the amount which it
may owe except as these amounts may aid in determining the
actual value of the shares of stock. The amount of money bor-
rowed should not be added arbitrarily to the amount of capital,
surplus and undivided earnings nor the bills payable deducted
therefrom; but the assessor would have the right to take into
aceount these matters in arriving at the real value of the shares
of stock.

The true rule under the new law is to find the value of the
share of stock held by each stockholder, which share of stock
in reality only represents a share in the eapital stock, surplus
and undivided earnings; then a deduction should be made not
for the value of the real estate owned by the bank, but for the
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amount of eapital actually invested therein and a proportionate
share of this deduection on account of real estate should be taken
from each share of stock, or rather from the value of the same,
as found to be before the deduction was made.
Your enclosures are hereby returned.
Yours truly,
C. A. RoBBINS,
Assistant Attorney General.

INnroxicaTING LiQuors—CoONSENT PETITION.—Withdrawals after
canvass of petition has been commenced and before final ad-
judication by the board of supervisors.

February 7, 1913.

Counrty AtrorNey W, P. Hoxig,

‘Waterloo, Iowa.

Dear Sir: I received your letter of the 5th instant Thursday
the 6th, and yesterday evening I again went over the cases you
cited very carefully with Mr. Robbins and Mr, Kelley.

I think the Anderson case you rely upon is not authority for
the proposition that no withdrawals can be filed after the can-
vass commences, because the proposition under discussion there
was a withdrawal of a withdrawal, and the supreme court has
clearly pointed out that there is a distinction between the principles
governing a withdrawal and the principles governing a withdrawal
of a withdrawal.

Without again citing the cases, the reasoning of the court, as
I interpret the cases, is this: the statute clearly prescribes how
and when signatures to a petition may be obtained and they
must be obtained thirty days before the petition is filed for ean-
vass. Tlhie court has also held that a withdrawal properly exe-
cuted and properly filed in the office of the county auditor
operates in and of itself to withdraw a man’s name from a peti-
tion and needs no affirmative action or finding on the part of
the supervisors to give it validity, although of course in the
canvassing of the petition it must be considered by said board,
but it operates like a remonstrance which is filed under the pro-
vision of section 2451, supplement to the code, 1907; this being
true, after a withdrawal is once filed, no withdrawal of a with-
drawal or a revocation of a withdrawal may be filed thereafter,
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or after the canvass of the petition commences, because to per-
mit this to be done would be permitting the reinstatement of a
name after the canvass commenced, and clearly in violation of the
statutory provisions relating to the obtaining of signatures to a
consent petition, .

No such reason or prineiple obtains, however, in determining
when withdrawals may be allowed, but as said in Green vs. Smith,
111 Towa, on page 186:

‘It is clear that it was the legislative intent that no bar
should arise under this law until the statement of consent was
adjudged sufficient, and that no possible right can vest until
this matter has been determined. * * * Nor does the law
say that the board shall determine the sufficiency of the state-
ment as it was when filed.”’

This distinetion was clearly recognized by our supreme court
in the case of Scott vs. Nauacke, 144 Towa, on page 167. The court
said:

““The appellees’ contention that additional petitions should
be considered under the rule as to withdrawals announced in
Green vs. Smith, 111 Towa, 183,.is not sound. The statute it-
self says what steps shall be taken as to the petition, while
nothing is therein said as to the manner of withdrawing
names therefrom. In that case we considered the latter
question only and the statement in the opinion that the hoard
of supervisors, has only to deal with the statement of consent
as it comes to it, applies only to the matter then under consid-
eration. The trial court allowed the withdrawals, and did not
err in so doing. The statute does not preseribe any particu-
lar form therefor, while it does require certain formalities in
the statement of general consent.”

An examination of the abstract in the Smith case shows that
‘It was stipulated in open court by and between the parties that
before final action by the board on the said petition seventy persons
filed applications asking to have their names not counted upon
said consent petition and the whole case was argued upon that
theory.”” See page 249 of the bound volume of ahstraets and
arguments, January term, 1900.

T concur with Mr. Robbins, then, in the opinion that withdraw-
als are permitted until an adjudication is made by the board; and
that the argument in opposition to this goes to the question of
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convenience rather than to the underlying prineiple involved,
and that all of the cases which seemingly announce a different
rule are announced in connection with the withdrawals of with-
drawals or a revocation of withdrawals, or in connection with
the removal of county seats or other statutory provisions not
identical with the statutes now under consideration.

As to the question as to whether or not a person must be a resi-
dent at the time the petition is canvassed, rather than at the time
of signing the general consent petition, is in my opinion a much
more difficult question It may be that inasmuch as the condi-
tions of signing are made statutory, the court will hold that
all that is required is that the person is a good faith resident at
the time of signing the petition. As the court however has said
in the Smith case, and other cases following the line of reasoning
there, that the board may consider the petition as it is at the time
of canvass rather than at the time of filing, and as the very
theory of requiring signatures is to ascertain how many people
in a community are in favor of the operation of a mulet saloon,
on prinieple and logie there is much reason for saying that a man
must be consenting at the time the canvass is made, and if a per-
son has left the country permanently, or has died, he cannot be
considered to be consenting or opposing anything. He is as if
he were not. On this poiot, however, I express no opinion at this
time, ’

I am of the opinion that where the board has evidence that
either a signature on a consent petition or a signature on a with-
drawal is forgery that the hoard may disregard the same.

Yours very truly,
Grorge CossoN,
Attorney General of Iown.

»>

PHYSICIANS AND SURGEONS—RECIPROCITY BETWEEN STATES.—Reei-
procity statute does not apply to osteopaths.
February 13, 1913.
Dr. S. 8. StiLL,
300 Century Building.
Des Moines.

Dear Siz:  Your inquiry of February 10th is as to whether or
uot the provisious of what is called the reciprocity law among
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physicians apply to persouns engaged in the practice of osteopathy.
The reeiprocity statute referred to is section 2582-a, supplement to
the code, 1907. We find that the law governing the practice of
medicine is contained in chapter 17 of the code, while the law gov-
erning the practice of osteopathy is found in chapter 17-A of the
code. Section 2582 prescribes the examination and other require-
ments necessary to be taken to secure a certificate for the practice
of medicine and in this section is found the reciprocity clause re-
ferred to. The law which preseribes the steps necessary to be taken
by osteopaths for adimnission to praetice is found in section 2583-a,
which seetion contains no reciprocity clause.

1 do not believe that the provisions of 2682 could be read into
or made to apply to the provisions of 2583-a. In the first place, they
are found in separate and distinet sections and were enacted by
different sessions of the general assembly; and again, they appear
in entirely different chapters of the statute and apparently have
no relation, the one to the other. It is my conclusion, therefore,
that the reciprocity elause referred to in your letter does not apply
to osteopathic physicians and that the only way which an osteopath
may obtain a license to practice in the state of Towa is by taking
the examination as prescribed in section 2583-a of the supplement
to the code, 1907.

E. J. KeLny,
Spectal Counsel.

Boarp oF SUPERVISORS—ALLOWANCE FOR COMMITTEE WORK IN CER-
TAIN Cases—Charging for use of automobile owned by a mem-
ber of the board illegal. w
February 20, 1913.
DanteL F. StECK,

County Attorney,
Ottumwa, ITowa.

Drar Sir: Yours of the 17th inst. addressed to the attorney
general has been referred to me for reply.
Your questions are as follows:

““I.  Our board of supervisors in 1911 abolished the practice
of letting county bridge work gn contracts by the year. They
purchased their own concrete mixers, hired their own men by
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the day, each gang under a foreman, personally bought all ma-
terial and supervised all work, charging for the time thus put
in as committee work. Complaint has been made to me that
they by such facts violated section 468-a of the 1907 supple-
ment, on the theory that they were contracting for and per-
forming work for the eounty for which they were receiving
pay as supervising foremen.

“II.  One member of our board of supervisors during the
summer and fall of 1912 was the owner of an automobile; pre-
vious boards and this one before that time had been hiring
teams and automobiles to carry them to supervise and inspeet
county work and property at the expense of the county at an
average expense of about seven hundred dollars ($700.00) per
yvear. During last summer and fall the board used thls mem-
ber’s machine at an agreed price of three and fifty one-hun-
dredths ($3.50) dollars per day, much less than it could have
been secured elsewhere ; at the end of the year he put in a claim
for three hundred and fifty ($350.00) dollars which was al-
lowed by the other two members and paid.”’

With reference to your first question, will say that I can see no
legal objection to the supervisor being paid the amount allowed
per day for committe work for time employed in supervising the
building of the county bridges. While in a sense the supervisor
may be said to be working for the county, yet he is not employed
by the county to do such work but does it by virtue of his office,
and he should only receive the compensation fixed by code supple-
ment section 469 as amended by chapter 24, acts of the thirty-
fourth general assembly. The per diem for committee work being
fixed at four dollars ($4) per day by section 4 of the acts last
referred to, and assuming that no more than four dollars ($4) per
day for the time actually employed has been allowed, I should say
there was nothing illegal in comnection with the transaction.

With reference to your second question, it would seem that the
amount allowed by the board to one member of the board for the
use of his automobile in conveying himself and the other member
of the board to and from the places where they were required to be
is clearly illegal under the holding of our supreme court in the
case of State vs. York, 131 Iowa, 635. In that ease our court, in
construing the same section as applied to a case where a township
trustee had furnished for the use of the township a team and driver
for use on township road work, said:
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““This we think does, in plain unambiguous terms, prohibit
the aet with the doing of which defendants are charged. It is
true, the indictment alleges that the labor was furnished under
a contract with the road superintendent, but it is also alleged
that the labor was so furnished for the township, and that de-
fendant received pay therefor from the township. The road
supervisor is the officer through whom, under the direction
of the trustees, the labor and money provided for the con-
struction and repair of the roads are expended, and is the
person by and through whom the labor for such purpose is
employed. See code, title 8, chapter 2, and amendments
thereto. The trustees are vested with authority to appoint the
road superintendent and fix his compensation. Code, section
1523. They also fix the wages or compeusation to be allowed
for labor done on the road, and provide for the purchase of
tools, supplies, and machinery for their township. Code, sec-
tion 1528, And it is under their authority and direction that
the taxes collected for road purposes are to be equitably and
judiciously expended. Code, seetion 1533. It is obviously a
matter of wise public policy that these trustees, who are thus
expressly charged with the responsibility of appropriating and
expending publiec funds, and of fixing the price which shall be
paid for labor and supplies furnished their township, shall not
be exposed to the temptation to use their official position to
their own private advantage, and to that end the legislature
has undertaken to prohibit them from having any direet in-
terest in such contract. The wisdom of this is doubly appar-
ent when we note that, in the cases at bar, the alleged con-
tracts for the use of the township, were made by the trustees
with an officer appointed by them, subject to removal by them,
and whose compensation is fixed by them.”’

I can see no difference in principle between that case and the
case mentioned in your second question. It is immaterial that the
allowance made in the particular case was reasonable in amount.
‘What the law seeks to do is to prevent members of the board and
township trustees from having any opportunity to overcharge the
county or township in any matter where they are directly inter-
ested.

Yours truly,
C. A. RoBBins,
Assistant Attorney General,
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ScrooLs—FRrEE TEXT Books.—Petition for submitting proposition
to voters necessary.

February 25, 1913.
Mg, Tromas H. ANGELL,
Lyons, Iowa.

My Dear Sir: Your letter of the 21st instant addressed to the
attorney general has been referred to me for reply.

Section 2836 of the code provides as follows: ‘‘Whenever a peti-
tion, signed by one-third or more of the legal voters to be determined
by the school board of any school corporation, shall be filed with
the secretary * * * * he ghall cause notice of such proposi-
tion to be given,”’ ete.

The only way by which the school distriet is authorized by law
to use the public money for supplying text books is when the
voters of the corporation so order as provided by law and the only
legal way that the question of free text books can be submitted to
the voters is the way prescribed in section 2836 above quoted. The
school board would have no jurisdiction to submit the question to
the voters unless the petition therein referred to shall have been
filed and signed by the requisite number of voters.

You ask whether or not if the board is willing it could submit
the question without the petition or by petition of less than one-
third of the voters. The board has no power to do anything except
that which is provided in the statute or reasonably implied and the
statute especially provides that before such question can be sub-
mitted this petition must be filed, hence unless the required peti-
tion is filed, the board would be authorized to do nothing 1n regard
to free text books. '

Very truly yours,
E. J. KeLny,

Special Counsel.

TAxATION—EXEMPTION FROM,—Team of rural mail carrier exempt,
February 26, 1913.

Mr. W. C. JoHNSON,
Randolph, Iows.

Dear Sir: Yours of the 26th instant addressed to the attorney
general has been referred to me for reply.
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Your question is whether the team of a mail carrier is exempt

from taxation, the same as a drayman or a teamster. The statute
covering this question reads as follows:

“‘The farming utensils of any person who makes his live-
lihood by farming, the team, wagons and harness of the team-
ster or drayman who makes his living by their use in haul-
ing for others * *”’

‘““In eommon speech a teamster is one who drives a team;
but in the sense of the statute every one who drives a team is
not necessarily a teamster, nor is he necessarily not a team-
ster when he does not drive a team continually. In the sense
of the statute one is a teamster who is engaged with his own
team or teams in the business of teaming; that is to say, in
the business of hauling freight for other parties for a con-
sideration, by which he habitually supports himself and fam-
ily, if he has one. While he need not, perhaps, drive his
team in person, yet he must be personally engaged in the
business of teaming habitually and for the purpose of making
a living by that business.”” Edgecomb vs. His Creditors, 7 Pac.
533, 534, 19 Nev. 149.

Hence, I am of the opinion that your question should be an-

swered in the affirmative.

Yours truly,
C. A. RoBBINS,
Assistant Attorney General.

MorrcaGEs.—Securing later advances miy be enforced.

February 28, 1913.

Hon. Joun L. BLEAkLY,

Auditor of State.
DEAr Str: Yours of the 26th instant addressed to the attorney

general has been referred to me for reply.

You call attention to the faet that certain banks are ineluding

in their farm mortgages the following clause:

““It is hereby understood and agreed that this mortgage
shall stand as security not only+for the ahove mentioned note,
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but for any other note or notes or overdrafts or any other
evidence of debt now owing, or hereafter owing, by either
of us, to said bank, the intention being to secure the bank
against all our indebtedness.”’

And you inquire whether or not a bank may legally secure over-

drafts or other indebtedness not yet contracted in this manner.
Your question resolves itself into the question as to whether or not
a mortgage securing after advances may be enforced.

“Future Advances. 1. Validity—A. In General. A mort-
gage may be made as well to secure future advances or
loans of money to be made by the mortgagee to the mortgagor
as for a present debt or liability, and if executed in good
faith it will be a valid security. It may also be made to cover
the value of goods thereafter to be sold to the mortgagor, or
for the payment of future aceruing accounts between the
parties, and is equally valid, although the advances are to be
made in building materials in lien of money. Nor is it es-
sential that the mortgagee should be absolutely bound to make
the contemplated advances; between the original parties at
least the mortgage will be a valid security, although the mak-
ing of the advances was left to his option or diseretion. And
the validity of the mortgage is not necessarily impaired by
the fact that it does not show upon its face the real character
of the transaction, although it recites an existing debt as its
consideration, it may be shown that it was intended to cover
future advances, and the mortgagee can recover the amount
actually advanced up to the time of enforcing the security.
The question of good faith is always open to inquiry, but the
mere fact that the mortgage was given to secure future ad-
vances, while it recites a present debt, or that it was given
for a larger amount that was loaned at the time, and with
a view of covering future loans, is not conclusive of fraud.”
27 Cyec. 1069-1070.

‘“A mortgage expressly providing that it shall secure future
indebtedness of the mortgagor of any kind will protect the
mortgagee for advancements made, or liabilities incurred, on
different accounts or of a different nature from those spe-
cially mentioned in the mortgage. But if the security of the
mortgage is limited to advancements of a particular kind.
as, for future endorsements or acceptances, it will he strictly



REPORT OF THE ATTORNEY GENERAL 95

confined to obligations of the sort mentioned. Where it is
given for future ‘advances’ generally, it is a question of con-
struction whether the claim sought to be collected comes fairly
within its terms.”” 27 Cye. pp. 1071-72,

** A mortgage may be given not only as security for future
advances to a specified amount but also as a general security
for a general balance of accounts between the parties or for
halances which may become due from time to time trom the
mortgagor.”’ 27 Cye. 1073.

Hence, T am of the opinion that your question should be an-
swered in the affirmative,
Yours truly,
C. A. Rosgins,
Assistant Attorney General.

HorELs—Fire EscAPEs—STORY DEFINED.

February 28, 1913.
LiaraverTE HiGGINS,
Hotel Inspector.

DEeAr Sir: Yours of the 24th instant addressed to the attorney
general has been referred to me for reply.

Your question is whether or not a two and one-half story build-
ing should be treated as a three-story building under the provisions
of the hotel inspection law and the law concerning fire escapes.

In my judgment this question should be answered in the affirma-
tive. Webster defines a story as being a set of rooms on the same
floor or level. A floor or the space bgtween two floors. In the
case of Cleverly v. Mosely, 148 Mass. 280, it was held that the base-
ment of a bgilding should be counted as a story according to the
definition of lexicographers and the common understanding of the
word.

‘“ A story of a building is a set of rooms on the same floor or
level, a vertical, physical division of the house.”’
36 Cye. 1331.

Hence, if there are rooms above the second story, whether they
are half-story rooms or less, they should still be counted as a story
within the meaning of this law, .
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As per your request, the letter of your deputy is hereby returned.
Yours truly,
(. A. RoBains,
Assistant Attorney General.

TAXATION—ASSESSMENT Acunst REsL, EstaTE 10 AIp IN (ON-
STRUCTION OF Ruainroap.—Tax should be spread against land
and not as personal tax.

March 4, 1913.
Sam C. SMmrr, Attorney,
‘Winterset, lowa.

DEear Sir: Yours of the 25th ultimo, addressed to the attorney
general, has been referred to me for reply.

You eall attention to the fact that on September 30, 1911, a spe-
cial election was held in one of the townships in your eounty and a

5% tax voted in aid of a certain railroad company, and that the

certificate of the township elerk showing the result of the vote was
filed in the office of the auditor on October 5, 1911, and filed and
recorded in the office of the county recorder on January 6, 1912;
and that A, who on January 1, 1911, owned certain real estate in
this township sold and conveyed the same on March 1, 1912, to B.
And you further state,—

““the county auditor in spreading the tax in aid of the rail-
road, assessed it against the land in the name of B, making the
tax appear as the personal debt or obligation of B.

‘““My contention is that the tax should have been levied
against A, that is the tax on the land, and that he is in the
first instance liable for the payment of the same, and that there

is no personal liability agamst B for the payment of the amount

of taxes assessed on the land in question.

“1 believe the tax list as made out by the auditor should be
changed and the assessment made against the land owner on
Jan. 1st, 1911, and not against the present owner, or against
one who owned the land Jan. 1st, 1912 and did not own it Jan.
1st, 1911.

*“I would like very much to have your opinion on the ques-
tion.”’
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I agree with you that this tax is not the personal debt or obliga-
tion of B. However, I am unable to subseribe to the remainder of
your contention. T think you are in error in assuming that the
tax is the personal debt of anyone, either A or B, Our supreme
court has determined that unpaid taxes do not constitute a debt
which may be deducted from moneyvs and c¢redits being assessed.
' (See Batlies vs. Stale, 127 lowa, 124 also 13 Cye. p. 393.)
| In my judgment the tax against the particular piece of land

should be spread against that land at the time it is spread without
' reference to who may be the owner at that time, and the question of
whether or not the tax was a lien on the land at the time B pur-
chased from A in such a way as that 13 could recover from A the
amount thereof would depend upon the terms of their contract to
purchase. In other words, the officer whose duty it is to colleet
the tax can only collect the same by proceeding against the land.

E He can proceed against neither A nor B on the theory that it is a
f ‘‘personal debt or obligation’’ of either,

i I note your statement that some question is liable to arise as to
! the validity of the tax levied in the year 1912 based upon a viola-

tion or assessment of 1911, but upon this I express no opinion as
you say you are not interested in it at this time.
Yours very truly,

C. A. RoBBins,
Assistant Attorney General.

Crries—UNpER CoMMissioN Pran.—Commissions supersede board

‘ of waterworks trustees.
= Mareh 4, 1913,

Jaques & JAqQuUEs, Attorneys,
Ottumwa, Towa,

GENTLEMEN : Yours of the 26th ultimo addressed to the attor-

ney general has been referred to me for reply.
Your question is whether or not when a city such as the city of
Ottumwa becomes a city under the commission plan of government
the waterworks trustees provided for by code supplement section
' 747-a are superseded by the members of the couneil, .
This department has so construed code supplement section
1056-a25, as amended, as to require.the answering of vour inquiry

7

B
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in the affirmative. The express provision is that the couucil shall
have and possess, and its members shall exercise all legislative and
judieial powers and duties now had, possessed and exercised by
the ‘*mayor, eity council, board of police and fire commissioners,
board of waterworls trustees,”" ete.
Yours truly,
C. A. RoBBins,
Assistant Atlorney General.

DiscRIMINATION—UNFAIR—CHAPTER 222, AcTs oF Tuk THIRTY-

THiIRpD GENERAL ASSEMBLY DiscUsSSED—EVIDENCE NECESSARY

1o Convicr.—What may be done to meet competitor without

violating the statute.

March 6, 1913,
J. J. JosuiN, Sec’y,
Hartley Creamery Co.,
Hartley, Iowa.

Dzrar Sir:  Your letter of the 7th ultimo addressed to the attor-
ney general, together with the enclosed letter of County Attorney
R. J. Locke, has been referred to me for reply.

The statute defining the erime of unfair diserimination is found
in chapter 222 of the acts of the thirty-third general assemnbly,
which reads as follows:

‘“Any person, firm, company, association or corporation,
foreign or domestie, doing business in the state of Towa and
engaged in the businéss of buying milk, eream or butler
fat for the purpose of manufacture, or of buying poultry, eggs
or grain for the purpose of sale or storage, that shall for the
purpose of creating a monopoly or destroying the business of a
competitor diseriminate petween different sections, localities,
communities, cities or towns of this state by purchasing such
commodity or commodities at a higher price or rate in one
section, locality, community, city or town than is paid for
the same commodity by said person, firm, company, associa-
tion or corporation in another section, locality, community,
city or town, after making due allowance for the difference,
if any, in the grade or quality, and in the actual cost of trans-
portation from the point of purchase to the point of manu-
facture, sale or storage, shall he deemed guilty of unfair dis-
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crimination which is hereby prohibited and declared to be un-
lawful but prices made to meet competition in such locality
shall not be in violation of this aet;”’

It will be observed that in order to procure a conviction of this
erime it would be incumbent upon the state to prove beyond a
reasonable doubt

First, that the defendant was a firm, company, association or cor-
poration doing business in the state of Jowa and engaged in the
business of buying milk, eream or butter fat for the purpose of
manufacture.

Second, that such defendant formed the purpose of creating a
monopoly or destroying the business of a competitor.

Third, that pursuant of such purpose the defendant diserimi-
nated between different sections, localities, communities, cities or
towns by purchasing milk, eream or butter fat at a higher price
in one locality than was paid for the same commodity by the de-
fendant company in another section or locality, after making due
allowance for the difference, if any, in the grade or quality, and in
the actual cost of transportation from point of purchase to point
of manufacture.

Fourth that said higher price paid at one point was not made
or paid for the purpose of meeting competition in such locality.

In my judgment, it is immaterial whether the competitor whose
husiness is sought to he destroyed buys only at a receiving sta-
tion in the same town or locality or from the farmers along routes
established through the county for the purpose of gathering up such
milk, eream or butter fat. The points of purchase referred to in
the act are those at which the defendant rather than the competi-
tor makes its purchases. While I would not wish to be understood
as saying that a conviction could not be sustained by proof that
the defendant paid le per pound more in the locality where
the competitor whose business is sought to be destroyed was
located, yet this slight difference alone would not be sufficient
evidence of the unlawful purpose with which the discrimination is
required to he made in order to render the defendant guilty of
the offense. If, in addition to the difference in price, the state
will be able to show any statement of the defendant company
or its officers or agents showing that their pﬁrpose in paying the
higher price was to drive out the competitor or destroy his husi-
ness, the evidenee would be suffieient to warrant a convietion.
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As to just how far one concern may go in meeting competition
is a question upon which lawyers and judges differ, some con-
tending that the one meeting competition must not pay a higher
price than that paid by the competitor whose competition is
being met; while others contend that they might lawfully go be-
yond this price and pay a higher price, in other words, make as
well as meet competition, if it is not done for the unlawful purpose
of destroying the business of the competitor or creating a monop-
oly.

Yours truly,
C. A. RoBsINs,
Assistant Attorney General.

Crries AND Towns—ELECTION 0F CERTAIN OFFICERS BY COUNCIL—
TerM oF OFFICE OF CLERK AND ATTORNEY—ATTORNEY ELECTED
EacH YEAR—CLERK ELECTED BIENNIALLY.

March 11, 1913.
Mke. A. C. METTZEN,
Avoca, Iowa.

Dear Sir: I am in receipt of your letter of the 10th instant
requesting an opinion as to whether it will be necessary for you to
elect a city attorney at the April meeting of your council.

The term of a city or town solicitor is not fixed by statute ex-
cept in cities of over 4,000 inhabitants, where such officer is elected
by the people. Paragraph 10 of section 668 of the supplement to
the code, 1907, authorizes a c¢ity or town council to fix by ordi-
nanee the term of service of the officers elected by it where their
terms are not fixed by statute, and under this section the term
cannot exceed one year in tgwns,

The ordinance quoted by you conforms to the statute above
cited and it will be necessary for you to elect an attorney under
its provisions.

With respect to the election of a city elerk it is my opinion
that section 651 of the supplement to the code, 1907, fixes his
term of service at two years. This section reads in part as fol-
lows:

**In all eities and towns, the council, at its first meeting
after the biennial election, shall appoint a clerk.”
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You will readily see that no other time is fixed for the election
of a clerk except at the first meeting after the biennial election
and, therefore, it follows that the election is for two years. It
may seem at the first glance that paragraph 10 of section 668,
which 1 have above ecited with reference to the appointment of
city attorney, might conflict with this view, but that section only
authorizes a council to fix by ordinance the terms of service of the
officials elected by it where their terms are not preseribed by
law. The term of office of the city clerk being fixed under sec-
tion 651 cannot be changed by ordinance.

Yours truly,
JoiiN FLETCHER,
Assistant Attorney General.

ScHOoOLS—TERM ‘‘NEAREST HIiGH ScHOOL’’ A8 Uskp in CHAPTER 146
Acts oF THE THIRTY-FOURTH (GENERAL ASSEMBLY INTERPRETED.
—Held to mean distance between the school house and the
high school and not between pupil’s residence and high school.

Marech 12, 1913.
Miss Carrie E. LubLow,
Winterset, Towa.

DEar Miss Lubprow: Yours of the 10th instant addressed to the
attorney general has been referred to me for reply.

You call attention to the provision of section 1 of chapter 146
of the acts of the thirty-fourth general assembly which reads as
follows:

‘“Any person of school age, who is a resident of a school
corporation not offering a four-vear high school course, and
who has completed the course of study offered in such school
corporation shall be permitted to attend any high school that
will receive him, provided the average cost of tuition al-
lowed shall not exceed the average cost of tuition in the near-
est high school, under the conditions and provisions of seec-
tion two (2) of this act.”

And you inquire what is meant by the term ‘‘the nearest high
sehool’’ as used in said seetion, whether it means the high school
nearest the home of the pupil or nearest his school corporation.
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The question is one not entirely free from doubt and I have been
unable to find any authorities which would throw any light upon
the legislative intent. It will be observed that the statute does not
require the pupil to attend the nearest high school, but the near-
est high school is used simply as a standard by which to fix the
maximum tuition for which his home district may be rendered
liable to the school corporation which does receive him.

Any given school corporation is, as a rule, surrounded by half
a dozen or more school corporations each of which would be
equally near the given school eorporation as each is adjacent to
it. So that it would seem to me it was not the intent to
measure the distance between school corporations and that the
legislature either meant to have the distance measured from the
residence of the pupil to the high school building furnishing a
four-years’ course nearest such residence, or to have the distance
measured between the school building of a pupil’s school cor-
poration and the building of the nearest high school furnishing the
four-years’ high school course.

Let us suppose there is a given school corporation in which there
is a high school building but which does not furnish a four-years’
high school course with a half dozen high school pupils residing
therein, each attending a separate high school in an adjoining
school corporation. If the distance is to be measured from the
residence or homes of the respective pupils to the high school
building nearest such home, we would probably have as many
different standards of maximum tuition as we would have high
school pupils attending such school. And we might, for example,
have the same school corporation paying omne distriet for the
tuition of A $1.00 per month; another for the tuition of B $2.00
per month; another for the tuition of C $3.00 per month; an-
other for the tuition of D $4.00 per month, ete., notwithstanding
the fact that all of the high school pupils named resided in and
are to be schooled at the expense of the same district. Whereas,
if the distance is to be measured from the school building in the
school corporation in which the high school pupils reside to the
building in which the nearest high school furnishing the four-
years’ course is located we would have but a single high sehool
rate for the tuition of all in such school distriet,

Hence, I am of the opinion that the distance should he measured
neither from the residence of the pupil nor from the houndary of
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his school corporation, but from the building in sueh school cor-
poration to the high school furnishing sueh four-years’ course.
Yours very truly,
C. A. Roegins,
Assistant Attorney General.

NEWSPAPERS—COMPENSATION FOR PUBLISHING LAws oF GENERAL
AssemMBLY.~—Rate the same whether paid by state or indi-
viduals.

Mareh 15, 1913.

REecisTER & LEADER,
Des Moines, Iowa.

GENTLEMEN : Your letter of the 14th instant addressed to the at-
torney general, in reference to rate for legal publications, has bheen
referred to me for reply.

The statute which regulates the compensation for publishing
of laws, bearing a publication clause, enacted by the general as-
sembly, is code section 47 and reads as follows:

“The compensation for the publication of laws which are
ordered by the general assembly to take effect by publication,
unless otherwise fixed, shall be audited and paid by the state,
and shall be one-third the rates of legal advertisements al-
lowed by law.”’

The statute regulating the compensation for the publication of
legal notices is section 1293 of the supplement to the code 1907, and
reads in part as follows:

o
‘‘The compensation when not otherwise fized for the publica-
tion in a newspaper of any notice,’’ ete.

The latter section seems to indicate that the rate on certain
notices has been regulated and controlled by particular statutes.
Code section 47 provides what the rate shall be for publication
of such statutes, and we are of the opinion that that section of
the code would govern and that the faet that the notice was paid
for by private parties, rather than by the state, could make no
difference in the rate of charge.

Very truly yours,
‘ E. J. KeLuy,
Special Counsel.

*




104 REPORT OF THE ATTORNEY GENERAL

CORPORATIONS—LIMITATIONS OF INDEBTEDNESS.—-Indebtedness can-
not exceed two-thirds of ‘‘paid up’’ capital stock.
March 19, 1913,

GENTLEMEN: Yours of the 17th instant addressed to the attor-
ney general has been referred to e for reply.
Your question is as follows:

““The exeecutive council desires to be advised as to whether
the limitation placed in code seetion 1611, as to the debt
which a corporation can legally create or assume applies to
the amount of stoek actually paid up or does it apply to the
amount of stoek which the company might be authorized to
issue under its artieles if the total issue were outstanding.
For instance, if a company present to the couneil an appli-
cation in whieh it shows by appraisements that it has real
estate in the value of $45,400.00 upon which it has incum-
brance in the amount of $23,500.00 and asks for an issue of
stock in the amount of $21,900.00 which is to be the entire
stock outstanding, should the council grant this under the
law or should the council limit the indebtedness it might as-
sume on account of the property to two-thirds of the amount
of stock authorized to be issued.”

The code section to which you refer provides:

““Such articles must fix the highest amount of indebtedness
or liability to which the corporation is at any one time to be
subject, which in no case * * * shall exceed fwo-thirds of
its capital stock.”’

Code supplement section 1641-b, preseribing the duties of the
executive council with reference to the ‘ﬁxing of values of prop-
erty received in exchange for corporate stock to be issued, reads
as follows: .

““If it is proposed to pay for said capital stock in property
or in any other thing than money, the corporation proposing
the same must, before issuing capital stock in any form, ap-
ply to the executive council of the state of Iowa for leave so
to do. Such application shall state the amount of capital
stock proposed to be issued for a consideration other than
money, and set forth specifically the property or other thing
to be received in payment for such stock. Thereupon, it
shall be the duty of the executive council to make investiga
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tion, under such rules as it may preseribe, and to ascertain
the real value of the property or other thing which the cor-
poration is to receive for the stock; and shall enter its find-
ing, fixing the value at which the corporation may receive
the same in payment for capital stock; and no corporation
shall issue capital stock for the said property or thing in a
greater amount than the value so fixed and determined by
the executive couneil.”’

In my judgment, the words quoted from code seetion 1611, ““two-
thirds of its capital stoek’’, should be construed to mean paid up
stock and not merely stock which might thereafter be issued. The
indebtedness should bear some relation to the financial responsi-
bility of the concern and this in turn will be governed by the
amount of its paid up capital stock, whereas its authorized capital
would have no bearing thereon whatever. If the corporation taking
over the encumbered property assumes and agrees to pay the en-
cumbrance thereon, then sueh encumbrance becomes its debt, as
much so as if it had originally contracted the same. If, on the
other hand, the corporation taking over the property merely takes
the property subject to the encumbrance, without assuming and
agreeing to pay the same, then the encumbrance would not be the
debt of the corporation; but in such case the value of the property
as fixed by the executive council should be the value less the en-
cumbrance, and the amount of stock to be issued for the property
should be fixed accordingly: and in the ease which you suppose, if
the property valued at $45,400 might be taken over subjeet to the
encumbrance of $23,500 without this encumbrance becoming the
debt of the corporation by its having to assume the same, then it
would be within the law to permit stock o he issued for the full
value of the equity in the property, to wit: $21,900. If, on the
other hand, the corporation is required to assume the $23,500 of
indebtedness consisting of the encumbrance upon the property, then
in addition to the paid up stock, which would be issued for its
equity in this property purchase of $21,900, it would be required
to have an additional paid up capital stock in the sum of $13,350,
or a total paid up eapital of $35,250, of which sum the $23,500 in-
debtedness assumed would be two-thirds.

1f, as stated in the latter part of vour letter, the encumbrance
to he assumed is reduced to $¥18.160 and the couneil found the ae-
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tual value of the property to be $45,400, then it might be accepted
and a paid up capital stock issued in the sum of $27,240.
Respectfully submitted,
C. A. RosBiNs,
Assistant Attorney General.
HonorasLE Execurive CoUNCIL,
Statehouse.

REGISTRATION OF ANIMALS—RENEWAL OF CERTIFICATES BY BOARD
OF AGRICULTURE.—When animal was registered before chap-
ter 100, acts of the thirty-fourth general assembly was en-
acted, a re-registration is unnecessary.

Mareh 24, 1913.

Mr. A. R. Corey, Sec’y,
Department of Agriculture.

Dear Sik: Yours of even date addressed to the attorney general
has been referred to me for reply.

You call attention to the provisions of sections 1 and 4 of chap-
ter 100 of the acts of the thirty-fourth general assembly and to a
particular breeders’ association .which was recognized in this state
prior to the enactment of this law but whieh is no longer thus recog-
nized, and your question briefly stated is whether or not you would
have the right to refuse to renew the state certificate of an animal
registered from such association at a time when it was recognized.

‘While the two sections referred to are somewhat at variance,
I am inclined to think the matter would be controlled by section
4, which reads as follows:

‘“Where certificates of registration have heretofore been
issued by the state boald of agriculture, an additional certif-
icate of registration shall not be required.”

Yours truly,
C. A. RoBains,
Assistant Attorney General.
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Fire Escares—NECESSITY FOR ON CERTAIN BuiLpiNgs.—Boarding
houses and lodging houses distinguished.

March 31, 1913.
W. H. MEExER, Chairman,
College Safety Committee,
Ames, Towa.

Dear Sir: Your letters of the 17th and 28th instant addressed
to the attorney general have been referred to me for investigation
and reply.

You enclose what you designate as ‘‘a copy of the ordinance on
fire escapes’’. However, the enclosure shows upon its face that it
is a resolution instead of an ordinance, and hence in my judgment
it is of no legal force or effect whatever. This is perhaps not
very material in view of the fact that the state law contains the
same provisions,

Your questions as stated by you are as follows:

‘1. A family of three persons consisting of man, wife and
maid occupies a two story house with attic. This family has
six student roomers. Total number occupying the house
is nine. Four of the student roomers have their sleeping
rooms in the attic of the house. Can we compel the owner
or lessee of this house to install fire escapes as provided under
section 3 for classifications 2 under section 21

‘2. A woman without family rents a three story house.
She employs two servants and takes a club of fifteen students
to room and board. Total number occupying the house is
eighteen. A part of the students have their sleeping rooms on
the third floor. Can we under the law compel the owner or
lessee of this house to equip it with fire eseapes as provided
by section 3 for buildings in the second classification under
section 227’

These questions call for an interpretation of code supplement
section 4999-a7, and especially paragraphs first and second there-
of, which are as follows:

‘“‘First. Hotels, office buildings or lodging rooms of three
or more stories in height.

‘“‘Second. Tenements or boarding houses, of three or more
stories in height, occupied by one or more families, or aggre-
gating twenty- (20) persons or more;”’
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It will be observed that threc story lodging houses are subject
to the law, while three story boarding houses are not unless occu-
pied by two or more families or twenty or more persons.

““A lodging house is as the term implies a house containing
furnished apartments which are let out by the week or month
without meals or with breakfasts simply.”’

Cromwell vs. Daly, 2 Daly 15, (N. Y.);

5 Words & Phrases, p. 4227,

‘A boarding house is a place where a guest is under an ex-
press contract for food and lodging at a certain rate for a cer-
tain period of time.”’

Willard vs. Reinhardt, (N. Y.) 2 E. D. Smith, 148;

1 Words & Phrases, p. 815. .

‘While you do not so state, I assume from your statement that the
student roomers mentioned in your first question do not take their
board in the same house; if not the place would be a lodging
house and it would be subject to the law and required to be
equipped with fire eseapes under subdivision ‘‘First’’ of the law
above quoted.

If they take their meals in the building, then the house like the
house mentioned in question 2 would be a boarding house and would
fall under subdivision ‘‘Second’’, and would not be required to
be equipped with fire escapes, unless two or more families, or in
the aggregate twenty persons or more occupy the same, Hence your
first question should be answered in the affirmative and your second
in the negative.

Yours truly,
C. A. RoBBINS,
Assistant Attorney General.

Laxe Beps.—Lease of for term of years not permissible.
April 1, 1913,

HonorasrLe Execurive CounciL,
Statehouse.

GENTLEMEN: Your letter of the 31st ult., addressed to the at-
torney general, has been referred to me for reply.

Your question is whether or not the executive council would
have power to lease lake beds or other lands owned by the state
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for a term of {ifty years under the power couferred by section o
of chapter 186 of the acts of the thirtieth general assembly.

This section reads as follows:

“Whenever the executive council shall determine that any
lake or lake bed within the state should be drained, improved,
demised or sold, it shall have the right, either before or after
such lake or lake bed is drained, to sell and convey by deed or
patent the land lying within the meander lines of such lake or
lake bed and which belongs to the state; and express authority
is herebysgiven to the executive council to make such sale or
sales for and in behalf of the state, and to execute and deliver
to the purchaser of such land the necessary deed or patent to
insure to him title thereto, which deed or patent shall be exe-
cuted by the governor in behalf of the state, and have the seal
of the state attached thereto. But no sale of any of the lands
composing any of the lake beds of the state shall be made by
the executive council until a complete survey thereof has been
made and the same subdivided to correspond with the govern-
ment subdivisions of public land.”’

The question presented is, whether or not a power to lease 1s
included within the power to sell.

Where a will authorized executors to sell certain property in
their diseretion, they were not thereby authorized to lease the prop-
erty. Slocum vs. Slocum, (N. Y.) 4 Edw. Ch. 613, 618.

A lease for twenty years of a part of the premises held by the
lessor as a lessee for life is not a hreach of the covenants of sueh
lessee not to sell, dispose of or assign his estate in the demised
premises. Nothing short of an assignment of his whole estate
would amount to such a sale. .

John vs. Harrison, (N. Y.) 17 Johns., 66.

The constitution of the state of Wisconsin making provision for
the sale of all school and university lands and requiring that they
shall be sold and the .purchase money paid at the time of the sale,
contemplates a transaction where the fee to the land passes out of
the estate and becomes absolutely vested in the purchaser.

Smith vs. Mariner, 55 Wis., 551,

A power to sell does not as a rule authorize a lease.

31 Cye., 1081, and cases there cited from the supreme courts

of Connecticut, New York, Ohio, England and the United
States.
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But circumstances may justify a departure from the words of the
power,

Hedges vs. Ricker, 5 Johnson, Ch. (N. Y.), 163.

I see nothing in the body of the act that would justify a depar-
ture from the general rule that a lease is not to be deemed included
within a sale. The language of the act undoubtedly would indicate
that no lease was intended for it is stated that the eouncil shall have
the right to sell and econvey ‘‘by deed or patent’’, rather than by
any lease. Furthermore, it is provided in section 4 of the same
chapter, ‘‘if the executive council shall determine that such lake
or lake bed ought not to be drained, demised or sold, the same shall
be kept and maintained as the property of the state for the benefit
of the general public.”’

In view: of the language of this act, and in the light of the
authorities aboved cited, your inquiry must be answered in the
negative. The legislature, no doubt, would have power to con-
fer the right to lease but, in my judgment, it has not done so by
the legislation above referred to,

Yours truly,
C. A. RoBsins,
Assistant Attorney General.

AuroMOBILES—TAXATION OF.—Dealers must list for taxation all
cars not bearing an individual license.

April 8, 1913.
Creve C. HaMILTON,
County Attorney,
Sigourney, Iowa.

Dear Sir: Yours of the 7th instant addressed to the attorney
general has been referred to mte for reply.

Your question is whether or not an automobile dealer is ex-
empt from taxation or registration fees on automobiles where
he has a dealer’s number only. Our interpretation of this statute
has been to the effect that the dealer’s number was a separate li-
cense and under one and the same dealer’s number he might
operate on the highway while demonstrating any number of cars
for which he has procured duplicate number plates. In addition
to this, the dealer would be required to pay the tax on the auto-
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mobiles the same as other vehicles unless he procured the registra-
tion of each individual car. By procuring the registration of
each individual car he may then, upon a sale of the car being
made, transfer the registration license to the purchaser upon the
payment of a one dollar fee, and in this way he would not be
required to list the property with the local assessor for taxation.
Yours truly,
C. A. RoBBINS,
Assistant Attorney General.

CoUNTY ATTORNEY—APPEARANCE IN CRIMINAL PROSECUTIONS.—
‘What sufficient to entitle him to per cent of fine collected.

April 10, 1913.
Mr. Sam C. SmiTH,
Winterset, Towa.

DEAR Sir: Your letter of the Sth instant addressed to the attor-
ney general has been referred to me for reply.

Your question is to what extent a county attorney must ap-
pear in a eriminal prosecution in order to be entitled to a percent-
age of the fine collected under the provisions of code supplement
section 308, The language important to be considered in deter-
mining the question reads as follows:

‘‘In addition to the salary above provided, he shall receive
the fees as now allowed to attorneys for suits upon written
instruments where judgment is obtained, for all fines collected
where he appears for the state.”’

An appearance does not mean thewmere corporal presence of
the defendant or his agent at the place of trial, but where some
act is performed, such as filing of an answer or demurrer, it
amounts to an appearance.

McCoy vs. Bell, 20 Pac., 595.

Where in a suit pending in justice court neither party was
personally present within one hour of the time fixed but plaintiff
sent a written request to the justice to continue the case to a later
hour, upon which the justice acted, this amounted to an appear-
ance.

Wagner vs. Kellogg, 52 N. W., 1017.
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Hence, in my judgment, based upon the authorities»cited, a
county attorney would be entitled to the percentage in all cases
where the fine was imposed and collected during his term of
office where he in any way directed the prosecution, whether he
appeared personally before the justice or not.

Yours truly,
C. A. RoBBins,
Assistant Attorney General.

ConTAaGIOUs DisEasE—REMovAL FroM ONE PLACE TO ANOTHER OF
Persons ArrLicTED WiTii—dJurisdiction of offense discussed.

April 25, 1913.

Prank HOLLINGSWORTII,
. County Attorney,
Boone, Towa.

Dear Sir: 1 have this afternoon attempted to find authorities
on the question of jurisdiction in the smallpox cases referred to
by you in our talk this morning. I do not find any cases directly
in point on the question, but it does seem to me that the jurisdiction
must be in Boone county.

Seetion 5157 of the code with respect to jurisdiction of offenses
reads as follows,—

““When a public offense is committed partly in one county
and partly in another, or when the acts or cffects constituting
or requisite to the consummation of the offense oceur in two or
more counties, jurisdietion is in either eounty, exeept as other-
wise provided by law.”’

The section under which you return an indietment (2575-a6
code supplement) punishes for’ the removal of persons having a
contagious disease ‘‘from one city, town or township to another
city, town or township’’, ete. Under this statute a erime wonld
not be committed when a person afflicted with a coutagious disease
was placed upon a train at Perry, lowa, but would only be com-
mitted when the person was conveyed into another eity, town or
township; and if the town or township to which the person was
removed was situated in another counly the offense would not
be cousummated until the afflicted person reached sueh town,
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and venue of the offense would be in the county where the town
was situated to which he was removed. In other words, something
more must be done under the statute to constitute an offense than
the mere attempt to remove. There must be a removal from one
town to another. Consequently there is no offense committed un-
til the removal is completed and then the erime is consummated.

After the act of removal has been fully earried out then an in-
dietment will lie, in my judgment, in either county; either in the
county where the removal started or where it was consummated.

It seems to me that the cases on the pollution of streams are ap-
plicable to this case and the leading cases are

State vs. Glucose Sugar Refining Co., 117 Towa, 524;
State vs. Spayde, 110 Iowa, 726;
State vs. Smith, 82 Towa, 423.

In that class of cases the court holds that where the acts of
defilement of a river are committed in one county, and the injury
results to residents of another, the prosecution may be brought
in either county and very properly brought in the county where
the injury results. The purpose of the statute under consideration
is to prevent the spread of contagious diseases. If patients re-
siding in Perry, afflicted with smallpox ave permitted to be trans-
ported to Boone the injury results to Boone county, the locality
to which the diseased has been transported.

Under a statute similar to ours it has been held that on a trial
for enticing away a laborer from his employer, the legal jurisdie-
tion is not necessarily the eounty in whieh the defendant made
the contract of hire with the laborer, but where the acts neces-
sary to the consummation of the offense oceur in two counties the
jurisdietion is in either.

See also,

Prestwood vs. State, 87 Ala., 147; 6 So. 392;
Hauk vs. State, 148 Tnd. 238, and
State vs. Dvoracel, 140 lowa, 266.

As I have above stated | cannot find any cases directly in point,
but in view of the wording of the statute the acts constituting
the offense and requisite to its consummation were not completed
until the person afflieted with the contagious disease was landed
in Boone, and no offense was committed until sueh time, and the

P
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venue would properly be in either county under section 5157
above cited.
Yours truly,
JouN FLETCHER,
Assistant Attorney General.

MACHINERY—DANGEROUS—OPERATION BY MiNors.—IHeld that the
state labor commissioner has the authority to enforce the pro-
visions of the statute as against a manual training school.

May 12, 1913,
A. L. Urick,
Jommissioner of Labor.

Dear Siz: In reply to your oral request for the opinion of this
department on the question of whether or not you are authorized to
enforce the provision of law against the operation of dangerous
machinery by minors when such machinery is located in a manual
training school, will say that code supplement section 499Y-a2 pro-
vides:

““It shall be the duty of the owner, agent, superintendent,
or other person having charge of any manufacturing or other
establishment where machinery is used to furnish a supply, or
cause to be furnished, a supply (Here follows deseription of
certain safety devices). No person under sixteen years of age
and no female under eighteen years of age shall be permitted
or directed to clean the machinery while in motion. Children
under sixteen years of age shall not be permitted to operate or
assist in operating dangerous machinery of any kind.”

The word ‘‘establishment’’ is synonymous with the word "*in-
stitution”’,
Trustees Academy of Richmond vs. Bohler, 80 Ga., 159 ;
‘Webster’s Dictionary under the word ‘‘institution’”.
Code supplement section 4999-ad provides:

‘It shall be the duty of the commissioner of the hureau of
labor for the state and the mayor and chief of police of every
city or town to enforee the provisions of foregoing sections,”’
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Inasmuch as no exception is provided in favor of manual train-
ing schools, and inasmuch as such a school would be an institu-
tion or establishment, I am inelined to think your power would ex-
tend to manual training schools as well as to other establishments.

Yours truly,
C. A. RoBBINS,
Assistant Attorney General.

InToxicaTiNg LiQquors—F1ve MiLe Limit Law.—Does not apply to
schools to which state aid is given to equip for normal training.
May 22, 1913.
Mr. S. M. ANDREWS,
Oelwein, Towa.

DEar Sir: Yours of the 7th instant addressed to the attorney
general has been referred to me for reply.

Your question is whether or not the five mile limit law, or House
File No. 169 of the acts of the thirty-fifth general assembly, would
operate to prevent saloons being conducted in the city of Oelwein
where an independent school district receives state aid for the
maintenanee of a normal training school.

The provision of the law reads as follows:

‘‘Nor within a distance of five miles from any normal school,
college or university situated within the limits of any city or
town and wunder the control of the state board of education.”’

By section 1 of chapter 170 of the acts of the thirty-third general
assembly, as amended by section 2 of chapter 141 of the acts of the
thirty-fourth general assembly, creating the state board of educa-
tion, it is provided :

““The state university, the eolq}‘nege of agriculture and me-
chanie arts, including the agricultural experiment station,
the normal school at Cedar Falls, and the college for the
blind at Vinton, shall be governed by a state board of edu-
cation consisting of nine members,”” ete.

Hence it follows that the normal training school to which you
refer not being under the control of the state board of education,
the eity of Oelwein in which such training school is located would

not be one which would fall within the class deseribed in house

file 169.
Yours truly,
C. A. RoBaing,
Assistant Attorney General.
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CONSTABLES—FEES 0F—IN SERVING MORE THAN ONE WARRANT OR
Orraer Process oN SaMe Trrp.

June 14, 1913.
N. D. Suinw, County Attorney,
Knoxville, Towa.

Dear Sir: You requested my opinion over the telephone this
morning as to the mileage that should be allowed a constable where
he serves several warrants against different persons on the same
trip.

This question has not been directly determined by our supreme
court but the following cases may be of assistance to you in deter- .
mining the matter to your own satisfaction,—

Redficld vs. Shelby County, 64 Iowa, 11;
Barnes vs. Marion County, 54 Towa, 482;
Bringolf vs. Polk County, 41 Iowa, D54,

In Redficld vs. Shelby County it was held that where a sheriff
made but one trip in serving seven subpoenas in that many different
cases on one witness he was entitled to mileage for only one trip.
In Barnes vs. Marion County a sheriff conveyed a prisoner and two
witnesses from the penitentiary to the place of trial on a single
trip and the court held that he was entitled to mileage the same as
he would be for one person only. And in Bringolf vs. Polk County
several prisoners were produced by the sheriff as witnesses under
the same order, and the court held that he was entitled to a single
allowance of mileage.

These eases, of course, are not direetly in point on the question
presented by you but they show the trend of the courts along simi-
lar lines.

Cases of other jurisdictions that bear more closely upon the ques-
tion presented by you are as follows,—
Grundysen vs. Polk Co., 57 Minn. 212;
Logan Co. vs. Doan, 51 N 'W. (Neh.) 598;
The matter of Hempstead, 36 N. Y. Ap. Div., 321, or 160
N. Y, 685;

Jordan vs. Coates, T New Brunswick, 107.

The case of Grundysen vs. Polk Co., supra, (found in 58 N. W,
864) you will find directly in point in my judgment, and in that
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case they hold that where a constable has different writs for differ-
ent persons and in independent proceedings and serves them all at

the same time that he is entitled to mileage the same as if he was
serving but the one writ.
Trusting that the authorities cited may be of service to you, I am,

Yours truly,
JouaN FLETCHER,
Assistant Attorney General.

ScHOOLS.—Contributions of school funds to ecclesiastical schools
prohibited.

June 24, 1913.
A. M. DryoE,
Superintendent of Public Instruction.

Dear Sir: Yesterday you called attention to the fact that in
certain school districts of the state of Towa schools are not main-
tained but in lieu thereof Catholic schools are conducted and a con-
tribution made by the school authorities toward their support.

Code section 593 provides:

‘‘Public money shall not be appropriated, given or loaned
by the corporate authorities of any county or township to or
in favor of any institution, school, association or object which
is under ecclesiastical or sectarian management or control.’’

You will observe that this prohibition does not apply specifically
to the authorities of school corporations but to the authorities
of counties and townships, yet there.js no method by which public
funds may be disbursed for school purposes except through the
officers of school corporations. Hence, in my judgment, this sec-
tion should be construed as though the words ‘‘of any county or
township’’ were omitted. In other words, it shall be construed
as applying to all corporate authorities having charge of the dis-
bursement of public moneys for school purposes.

The word ‘‘ecclesiastical’’ refers to something belonging to or
set apart for the church as distinguished from ecivil or secular
matters.

‘Wharton and Black’s Law Dictionary;
Words and Phrases, Vol. 3, page 2314.
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An orphans’ asylum under the control of Sisters of Charity in
which religious instruction is given in the Catholic faith is *‘sec-
tarian’’ regardless of the fact that Protestant children may also
be present who are not so taught.

State vs. Halleck, 16 Nev., 373 at page 385.

In my judgment, there is no question but that such a school
would be an ecclesiastical or sectarian school and that the appro-
priation of public moneys for the support of such school is illegal.

A good way in which to test the matter out would be to bring
a suit upon the bond of some retiring school treasurer on ae-
count of his failure to properly account for the funds thus wrong-
fully expended.

Yours truly,
C. A. Rosains,
Assistant Attorney General.

LiceNsE To HUNT—ISSUANCE TO FOREIGNERS.
licensee to be citizen,

Not necessary for

. July 8, 1913.
J. C. Ropinson, County Attorney,
Mason City, Iowa.

Dear Sir: Yours of the 7th instant addressed to the attorney
general has been referred to me for reply.

Your question is whether or not the county auditor may law-
fully refuse to issue hunters’ licenses to foreigners or others
residing within the state who are not citizens of this state or of
the United States and who do not speak the English language.

In my judgment this question should be answered in the nega-
tive. There is nothing in chapter 154 of the acts of the thirty-
third general assembly in any*way indicating that the licensee
must be a citizen of the United States or of this state or that he
must be able to speak the English language. In fact section 6 of the
act specially authorizes the issuance of licenses to non-residents.
The fact that they shoot game or birds out of season or shoot upon
the public highway or disturb by such shooting the stock of farm-
ers, each of these matters would constitute a public offense for which
they might be punished under the sections of the statute with
which you no doubt are familiar but would not furnish a ground
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for refusing them a license. The license, however, may be re-
voked under section 10 of the law where the licensee is found
hunting on enclosed or cultivated lands of another without per-
mission.
Yours truly,
C. A. Rosning,
Assistant Attorney General.

ScHOOLS—NORMAL TRAINING—QUALIFICATIONS AND COURSE OF
Stupy REeqQuirep.—Duty of state superintendent with refer-
ence thereto.

July 11, 1913.
How. J. F. WEBBER,
Ottumwa, Iowa.

Dear SENATOR: Yours of the lst instant addressed to the at-
torney general has been referred to me for reply.

You call attention to the high school training law enacted by
the thirty-fourth and amended by the thirty-fifth general assem-
bly, and you eall attention to the following provision:

““For the purpose of increasing the facilities for train-
ing teachers for the rural schools by requiring a review
of such common branches as may he deemed essential by the
superintendent of publi¢ instruction, and for instruetion in
elementary pedagogy and the art of teaching elemeniary agri-
culture and home ecomonies provision is hereby made for
normal courses of study and training in the cleventh and
twelfth grades in such aceredited four-year high schools as
the superintendent of public instruetion may designate.”’

and you call attention to the list of things necessary to be taught
in the high school in order to have such a normal training depart-
ment as specified on page 12 of the cirenlar issued September 2,
1912, by the superintendent of public instruection, and you say
that the question has been raised that most of the things set out
in this list are not what might be termed *‘common hranches’
and you ask for the view of this department as to what extent
the superintendent of public instruction may go under the term
‘“‘common branches’’ as used in this act.
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A careful reading of the section referred to shows that the
purpose of the normal training is to require a review of such
common branches as may be deemed essential by the superin-
tendent of public instruction. The list of things required to be
taught in the high school in order to make it eligible to a
rormal training course is not common branches nor is it
required to be. The list there provided for is arbitrarily fixed by
the state superintendent as fixing a standard of high school from
which he may select those in which a normal training course may
be instituted and, in my judgment, it is not contemplated that the
things specified on page 12 were intended to be a part of the nor-
mal training course but that it should be left to the other
branches and to other things specified in section 2 of the act.

I am enclosing a circular, No. 6, issued by the department of
publie instruetion in which on page 11 you will find the law under
consideration as amended by the thirty-fifth general assembly.

Yours truly,
C. A. RoBBiNs,
Assistant Atlorney General.

TrusT (oMPANIES—BANKS—RIGHT 70 AcTt A8 TRUSTEES, ASSIGNEES,
ApMiNisTRATORS, ETC.—Chapter 152, aets of the thirty-fifth
general assembly interpreted.

July 12, 1913,
Hon. Joux L. BLEAKLY,
Audilor of Statc.

Dear Sir:  Yours of the 20th ultimo, has been referred to me for
reply.

Your questions have reference jo chapter 152 of the acts of the
thirty-fifth general assembly conferring upon trust companies,
state and savings banks additional powers and are as follows:

1. Define powers of a trust company under section 1,
paragraph 4.

To execute trust and powers conferred upon them by individuals
or corporations hy deed, will or other instrument or by the order
of auy court, and to receive, take and hold any property or estate,
real or persoual which may he the subject of any such trust, and
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to manage and dispose of such property or estate in aceordance with
the terms of such trust or power.

Your second question is,—

“‘Under section 1, paragraph 6, after the court has ordered
the trustee or officer to deposit the money with a bank or trust
company and the irustee’s bond has been reduced, does the
bank or trust company have to give bond?”’

There is no provision exempting banks and loan and trust com-
panies from giving bond when acting as trustee or other fiduciary
capacity. Furthermore, it is provided in the latter part of section
4 that such bank or trust company when acting as guardian, ad-
ministrator, executor, trustee, ete., shall execute a bond for the .
faithful performance of the trust confided in it in like sum and
like penalty as is required of individuals. However, in my judg-
ment, this provision would not apply to a case where the funds were
deposited under order of the court for safe keeping as provided in
paragraph 6 of section 1, for in such case the identical funds so
deposited should be detained and returned in obedience to the or-
der of the court, and such funds should not bhe commingled with
the general funds of the concern receiving the deposit.

Your third question is:
““Under section 1, paragraph 7, is a trust company or bank
allowed to deal in bonds and ‘mortgages other than those

secured by first mortgage on Iowa land worth twice the
amount loaned theron? See section 1870.”’

This question should be answered in the affirmative. Para-
graph 7 of section 1 enumerating the addltlonal powers provides:

“To issue drafts upon depos1t0r% and to purchase, invest
in and sell promissory notes, bills of exchange, bonds, mort-
gages and other securities’’

and must have been intended to enlarge upon the limitation im-
posed by section 1870 which limits the mortgages to lowa land
worth twice the amount loaned, ete.

Your fourth question is:

““Under section 3, do I understand that a trust company
or bank must keep the funds of each estate separate?’’

This question should be answered in the negative. All that is
required is that the trust funds received under the additional
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powers conferred by this act should be kept separate from the
other funds belonging to such institution.

Your sixth question is:

“‘There seems to be a difference of opinion in regard to the
meaning of section 6, some maintaining that a bank must have
the word ‘trust’ in their name. How is this?”’

My construction of section 6 is that a trust company must have
embodied in its name the word ‘‘trust’’; a state bank the word
“‘state’’, and a savings bank the word ‘‘savings’’, and that no
partnership, individual or unincorporated association shall be per-
mitted to make use of the word ‘‘trust’’ in its name and that it
is not required that a bank ineclude in its name the word “ trust’’,

Your seventh uestion 1s:

‘“‘Section 7 is almost identical with section 1855-a. How
much indebtedness ean a bank incur under this section?
Section 1855-a. Does this mean that they may borrow any
amount they see fit for expenses for deposits and to pay
depositor, say from 10097 to 3009 of their eapital and then
borrow an additional 1009 to pay other liabilities?”’

1f section 7 were the only provision on this subject then this
inquiry would have to be answered in the affirmative. However,
section 10 of the new law makes applicable to loan and trust
companies section 1848 which limits indebtedness for money de-
posited to twenty times the aggregate amount of its paid-up
capital and surplus. In my judgment this limitation would still
apply but in computing this limitation special deposits made under
sub-division 6 of section 1 of the act or other funds speeially de-
posited should not be taken into account.

Your eighth question is:

“How many shares of ‘stock (section 1847) does it take
to constitute a quornm and how many shares to elect?”’

A majority in interest of the shares of stock is required to
constitute a quorum, a majority from those not indebted to the
bank is required to eleet.

Your ninth question is:

‘“What kind of deposits ean a trust company receive under
section 1848. (an they do a general banking business?’’
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In my judgment a trust company is limited to the receipt of de-
posits made to it in a fidueiary eapacity under the powers con-
ferred under this chapter to deposits payable on demand. 1t is
doubtful whether a trust company may do a general banking
business under-the powers heretofore conferred upon them by
this chapter, and in my judgment they are limited so far as the
banking business is concerned to a savings bank business.

Your tenth question is:

““Under section 1853 can they issue preferred stock. This
department has always ruled that they could not under the
banking laws. If they are allowed to issue preferred stoek,
it will get us into all kinds of trouble.”’

This question should be answered in the negative,

Your eleventh question is:

““Can a trust company under this new law do a general
real estate business, plat additions and sell lots on the install-
ment plan? Can they run an abstract department, insur-
ance department, in fact, can they do anything but a banking
business?’’

In my judgment a trust company may lawfully do every thing
enumerated in this question except operate an insurance depart-
ment. That is to say it would not have the power to write in-
surance. However, in my judgment, it might act as the agent of
some other concern authorized to write insurance and hence such
trust companies are not counfined to a hanking business.

Your twelfth question is:

““Can a general corporation, previously incorporated as a
trust company under the old law, exercise the powers granted
under this aet without a reorganization so as to ecome express-
ly under its provisions? In other words, retain what general
powers it may have under its old articles of incorporation
and simply add, by an amendment, the new powers under
this act, or must a surrender of certain general powers it may
already possess be made?”

In my judgment it is not necessary that a trust company
organized under the old law should reorganize in order to obtain
the powers conferred by this chapter, but all that would bhe
required is an amendment to its articles of incorporation taking
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unto itself these additional powers and that it would not be re-
quired to liquidate the old concern and organize the company
anew.
Yours truly,
C. A. RoBBINS,
Assistant Attorney General.

CoNCEALED WEAPONS.—Permits to carry issued by sheriff only to
persons residing outside of incorporated cities and towns.

July 17, 1913.

C. F. P. FrooM, Chief of Police,
Couneil Bluifs, Iowa.

Drar Sik: Yours of the 12th instant addressed to the attorney
general has been referred to me for reply.

You inquire whether or not under section 3 of the new statute
regulating the sale and use of concealed weapons the sheriff is
authorized to issue permits to persons residing within the corporate
limits of your city.

This question should be answered in the negative. Such permits
may only be issued by the chief of police in cities of the first and
second class except special charter ecities and cities under the-com-
mission form of government. The mayor in incorporated towns
may issue such permits and the sheriff is confined to the issuing
of permits to persons residing in the country and in unincorporated
villages.

Yours truly,
C. A. RoBBINS,
Asststant Attorney General.

Roaps AND HigHWAYS—SUPERVISOR OF R0ADS ADJACENT 10 STATE
LANDS—APPOINTMENT TO BE MADE BY BoARD oF CONTROL.

July 25, 1913.
Mz. R. A. Prarsox,
Ames, Towa.

Desr SIR: I am in receipt of your communication of the 24th
instant directing my attention to chapter 124, acts of the thirty-
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fifth general assembly, with reference to the appointment of super-
visors of roads and highways within and adjacent to the lands
belonging to the state, including the lands under the control of the
state board of education, and requesting an opinion as to whether
or not the appointment of a supervisor as provided in said aet is
to be made by the state board of education at the institutions
under the control of the state board of education, or whether the
same must be made by the board of control.

An examination of section 1509 of the code and chapter 93, acts
of the thirty-third general assembly, amendatory thereof, makes
it clear that it was the original intention to have the road district
under the control of the board in charge of the particular institu-
tion. Evidently, however, the legislature in chapter 124, acts of
the thirty-fifth general assembly, overlooked this fact, beeause it
is therein specifically provided that the supervisor shall be ap-
pointed by the board of control of state institutions, and that the
board of control shall certify the names of such persons who fail
to perform labor to the eounty auditor, and that the certificate of
amount due for work performed shall be filed in the office of the
auditor of state by the board of control.

I am therefore of the opinion that while the original intention
was to leave the control of the highways at each state institution
under the jurisdiction of the board having control of that institu-
tion, yet in view of the specific provisions of chapter 124, acts of
the thirty-fifth general assembly, the appointment will have to be
made by the board of control. The board of control, however,
should act through the bhoard of education at all institutions under
the control of the board of education ; otherwise great confusion will
arise. ,

T feel sure that as soon as the matter is called to the attention of
the general assembly, the evident oversight will be corrected.

Yours very truly,
GEOrRGE CoOSSoN,
Attorney General of Towa.
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CrriEs AND TownNs—ORDINANCES.—Do not have power to enact
ordinances regulating the keeping of bees.

July 25, 1913,
FraNK (. PIERCE,
Marshalltown, Towa.

Dear Sir: Replying to yours of the 19th instant in which you
ask for the opinion of this department on the question as to whether
or not a city or town would have authority to enact an ordinance
regulating the keeping of bees or restraining them from running at
large, T have to advise that code section 706 covering in part the
powers of cities states: .

““They shall have power to restrain and regulate the run-
ning at large of cattle, horses, swine, sheep and other animals
or fowl, within the limits of the corporation and to authorize
the distraining, impounding and sale of the same for the pen-
alty incurred and the cost of the proceeding.’’

‘While there can be no question but what bees are animals with-
in the broad sense of that term, yet in my judgment they were
not intended to be included within this statutory provision, but
rather the term ‘‘other animals’’ should be construed to refer to
domestic animals similar to cattle, horses, swine, sheep, ete. That
it was not intended to cover all animals is clearly evident for in
the very next section the legislature confers upon cities and towns
the power ‘‘to regulate, restrain, license or prohibit the running
at large of dogs within their limits’’, and there is no question
but that a dog is an animal within the broad sense of the term,
and if the words ‘‘other animals’’ had been intended in the broad
sense, dogs would have been included within its meaning and the
second section relating to dogs would have been entirely un-
necessary. R

1t has been held that the owner of bees is not liable in damages
for injury which they may do.

Earl vs. Van Alstine, 8 Barb. (N. Y.) 630.

However, it has also been held that **the keeping of hees in a
locality where they arve a source of annoyance to others may be
a nuisance and that where the defendant maintained a large num-
her of hives of bees kept in an open lot immediately adjoining
the plaintiff’s dwelling house, and at certain seasons they were a
source of constant annoyance and discomfort to plaintiff and his
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family, greatly impairing the comfort and enjoyment of the prop-
erty, and the bees could be removed, without material injury, to
a locality where neighbors would not be disturbed by them, it was
a proper case for a permanent injunetion.”’

29 Cye., p. 1166;
Olmstead vs. Rich, 6 N. Y. Suppl. 826."

From these authorities it would seem that while the keeping of
hees even in large numbers would not amount to a nuisance per se
vet on aceount of the particnlar locality in which they are kept
they may become such, and when this is the case, it is for the per-
son injured to avail himself of the remedy of injunction to abate
the private nuisance and that in no event would the matter
amount to a publie nuisance which eould be made punishable as a
crime.

Yours truly,
C. A. RoBBiNs,
Assistant Attorney General.

Rammwavys—Musr MaiNTAIN SANITARY CLOSETS AT DEPOTS—INTER-
PRETATION OF Law Rerating To.

August 13, 1913.
Mgr. LaraverTe HIicains, ’
Des Moines, Iowa,

DEARr Sir: Pursuant to your oral request for further interpre-
tation off chapter 175, acts of the thirty-fifth general assembly,
relating to sanitary closets at stations upon the various lines of
railway within the state of Iowa, I Have to advise that after a
careful consideration of the entire aect, and especially section 1
of said act, I am of the opinion that the law seeks to furnish
proper sanitary conditions and also the necessary facilities and
equipment in keeping with the amount of business.

A different rule seems to prevail with reference to depots in
cities and towns not provided with sewerage system, and those
provided with a sewerage system. Those provided with a sew-
erage system must be connected therewith if it can be reasonably
accomplished. In all cities and towns without a sewerage sys-
tem there must be maintained proper closets or toilets for both
males and females which must be kept in a sanitary condition.
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They should be reasonably accessible to the station; they should
not be located so that passengers, and especially women with
small children, would incur the hazard of crossing traeks, either
main line tracks or switching tracks.

Regardless of the size of the station or town the toilets should
be kept sanitary, but aside from this the equipment and facilities
should have some correspondence to the population of the place
and the general amount of passenger traffiec in the city or town.
The law should receive such an interpretation as will protect the
traveling publiec and yet not do violence to the language used or
by a strained interpretation place unnecessary burdens upon the
transportation companies.

Yours very truly,
GEeorRGE COSSON,
Attorney General of Iowa.

Crries AND TowNs—Mavor.—Right to vote in case of tie.

August 18. 1913,
Joseru R. FruLEy, Attorney,
Ft. Madison, Towa.

Dear Sir: Your letter of the 31st ultimo addressed to the attor-
ney general has been referred to me for reply.

Your question is whether or not in filling a vacancy in the mem-
bership of a city counecil where the votes of the regular members
of the council result in a tie, the mayor has the right to cast the
deciding vote,

Code supplement section 1272 provides:

“Vacancies * * * in the office of councilman or mayor
of any city and all other’ elective city offices the council may
appoint any qualified elector to fill such vacancy.”’

Subdivision 9 of code supplement section 668 provides:

“In selecting persons to fill vacancies in offices not filled by
election by the council (which would be elective offices) it
shall vote by ballot and the person receiving the majority of
the votes of the whole number of members shall be declared
elected to fill sueh vacaney.”’
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Prior to the acts of the thirty-second weneral assembly wub-
division 5 of section 638 code and supplement provided with refer-
enece to mayors as follows:

““I; towns he shall be a member of the council and presiding
officer thereof with the same right to vole as a councilman.””

However, said section was amended by chapter 26 of the acts
of the thirty-second general assembly and subdivision 5 therenf
was repealed and the following enacted in licn thereol:

“IIe shall be the presiding oilicer of the council with the

LK}

right to vote only in case of a tie.
1 am of the opinion that the purpose of this case was to meot
the decision of our supreme court in the case of Griffin vs. Mes-
senger, 114 Towa, 99, to which you refer, and the effeet was to
render the mayor no longer a member of the city council. Not-
withstanding this, however, I am of the opinion that the mayor
would have the right to vote in all cases of tie even though he is
not a member of the council. In some matters where a tie vote
results, the election is determined by lot, and it seems to me that
while the legislature did not so provide in terms, the mayor
should have the right to cast the deciding vote in all cases of tie
notwithstanding the language of subdivision 9, code supplement
seetion 668.
Hence I am of the opinion that the seleetion made in the case
referred to in your letter was legal.
Yours truly,
C. A. RoBaIns,
Assistant Attorney General.

»
Hoe CuoLEr: SEruUM—SALE BY JoBBERS—PERMIT Must e Ob-
TAINED.

August 18, 1913.
C. H. STANGE,

Director Biological Laboratory,
Anmes, Iowa.

Dear Sir: Replying to yours of the 16th instant addressed to
the attorney general in which you call attention to the fact that
jobbers are wishing to know whether or not it will be necessary

9
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for them to secure permits to sell hog cholera serum, 1 have to ad-
vise: -

Section 4 of chapter 227, acts of the thirty-fifth general assem-
bly, provides in part as follows:

**Any person, firm, company or corporation bhefore selling
or offering for sale, within this state any hog cholera serum
shall first make application to the director of the laboratory
herein created for permission to sell the same in the state.
Said application shall give the name of said person, firm,
company or corporation with its place of business.””

It will be observed that no distinetion is made in the law be-
tween those selling at retail or at wholesale, and in my judgment a
permit is required to he obtained by wholesalers or jobbers as well
as by retailers.

You also inquire whether or not a telegram would be sufficient
written permit to sell virus where it specifies the time and place
where the virus is to be used. In my judgment this question
should be answered in the affirmative,

Yours truly,
C. A. RoBBINS,
Assistant Attorney General.

HMoe CuorLery SERUM—SALE AND DISTRIBUTION OF BY PERSONS
WITHIN AND WITHOUT THE STATE,

August 22, 1913.
Dr. KNOWLES,
Sioux City, Towa.

DEear Sik: In yours of the 22d instant addressed to the attor-
ney general you refer to section 6, chapter 227, acts of the thirty-
fifth general assembly, prowiding for the procurement, distribution
and use of virulent blood or virus from cholera infeeted hogs, and
you propound the following questions:

“Is it legal for hog cholera virus to be given away with
hog cholera serum, which is sold hy drug stores and manufae-
turers of hog cholera serum?

‘*And in this connection, 1 would like to ask whether or not
there is any distinetion between the sermm whose factories or
laboratories are located without the state and those located
within?”’
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In my judgment your first question should be answered in the
negative, unless the person so giving away or distributing such
blood or virus shall have a permit in writing from the director of
the laboratory and shall distribute the same under such regulations
as the director may issue, which permit shall specify the time and
place, when and where said virus may be used. Section 6 author-
izes the director of the laboratory to procure and distribute at
approximate cost virulent blood or virus and prohibits the sale or
distribution of the same by others without the permit above referred
to. Said section also prohibits the use of such virus or virulent
blood by any person not having received special instruction with
reference to the use of the same, which instruction shall be satis-
factory to the director of said laboratory, and the person so using
shall also have a permit which may be cancelled by the director
for cause. Veterinary members of the animal health commission
and representatives of the United States bureau of animal indus-
try may distribute or use such virulent blood or virus, but are
required to report to the director of the laboratory in such a man-
ner as he may require.

In answer to your second question will say that in my judgment
there is no distinetion to be made in favor of a non-resident con-
cern distributing serum and virus and they would not have the right
to distribute the same without securing the same permit as a like
concern would be required to have in distributing within this state.

Yours truly,
C. A. Rossins,
Assistant Attorney General.

w
RAILROAD COMMISSION—APPROPRIATION FOR INVESTIGATION AND

ProsecurioN oF CasEs BEFORE INTERSTATE COMMERCE CowMm-

Mr1ss1oN.—Held that fund may be used in both interstate and

intrastate ecases.

Angust 22, 1913,
Hon, Jorn L. Bueagny, duditor of State,
Des Moines, Iowa.

Dear Sr: Yours of the 31st ultimo addressed to the attorney
general has been referred to me for reply.

*
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Your question is as follows:

‘I respeetfully request your written opinion in the case of
chapter 334 laws of the thirty-fifth general assembly and
whether the appropriation of $40,000 made therein would be
considered to cover expense incurred both in preparing and
submitting cases to the interstate commerce commission and
to investigate and prepare cases affecting Iowa intrastate rates,
in view of the faet that the constitution provides that every
act shall embrace but one subject which subject shall be ex-
pressed in the title.”’

The title of the act in question reads as follows:

““AN ACT making an appropriation to enable the state
railroad commission to investigate and prosecute interstate
cases before the interstate commerce commission.”’

The act itself reads as follows:

“‘There is hereby appropriated out of the funds in the state
treasury, not otherwise appropriated, the sum of forty thou-
sand dollars ($40,000.00), or so much thereof as may be neces-
sary, the same to be expended by the state railroad commission,
in preparing and submitting cases to the interstatec commerce
commission involving interstate rates and services, affecting
Iowa and to investigate and prepare cases affecting Iowa in-
trastate rates and services.’’

Section 29 of Article 3 of the constitution of the state of Iowa
provides as follows:

‘““BEvery act shall embrace but one subject, and matters
properly connected therewith ; which subject shall be expressed
in the title. But if any subject shall be embraced in an act
which shall not be expressed in the title, such act shall be void
only as to so much thereof as shall not be expressed in the
title.”’

The supreme court of the state has passed several times upon
the sufficiency of title to statutory enactments and in general has
held that the title itself does not need to contain any detailed state-
ment of all the provisions of the statute. It is sufficient if the gen-
eral object of the statute is indicated and the ohjeet sought is not
otherwise repugnant to legislative authority, not inconsistent with
the objects mentioned in the title.
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In the case of Santo, et al. vs. The State of Iowa, 2 Towa, 209,
the eourt said, after referring to the object of the statute under
consideration, because it was repugnant to the constitution and
provision above uoted:

““ According to this argument, the provisions for the punish-
ment of drunkenness, prohibiting the sale, declaring certain
things nuisances, the appointment of agents, ete., each distinet
idea or step,—is severally a new object. We cannot concur
in the objection. The act is entirely free from it. Were the
argument valid, an aet could hardly extend beyond one period
—certainly not beyond one section. Each step toward the
main object, must be provided for by a separate enactment.
Half the acts in the statute books, embrace several ideas or
steps in the progress of their provisions toward the attainment
of the main object. The object may be a broader or narrower
one, but if it be a bona fide object for legislative attainment,
and the several steps embraced in it, are fairly conducive to
that end or object, it is still a unit. Under what other view,
could a school or revenue act be framed or upheld. Does not
each of these present a unity of object? Must they be divided
into as many separate acts, as there are provisions to carry
out the main end? Such is not the design of the constitution.
This act presents a fair unity of object.”’

In the case of The State of Towa vs. County Judge, 2 Towa, 282,
in construing this same provision of the constitution with reference
to a particular statute, the court said:

‘“It is important to bear in mind that to declare an aet un-
constitutional and void, is the exercise of the highest power of
the court, and is not to be resorted ip, unless it become neces-
sary. Although the power is to be exercised when the case
demands it, yet the courts will not favor it, nor use it, unless
in a clear and decided case. And it is the duty of the courts
to give such a construction to an aect, if possible, as will avoid
this necessity, and uphold the law.”’

In the later case of Beancr v, Lucas, 138 lowa, 213, it was held
that

““If all the provisions of the act have one general object
which is fairly expressed in the title, it is a compliance with
the constitution. and a statute authorizing the city to purchase
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ground, erect public buildings thereon and to levy a special
tax for that purpose eomprehends the issuance of bonds in
anticipation of the tax which latter provision is germane to
the main purpose of the act and not of such a separate and
independent character as to require separate mention in the
title.”’

'Examining the statute in the light of these authorities it would
appear that the main purpose of the aect is the appropriation of
moneys to enable the railroad commission to perform certain dulies
with reference to rates. This being true, even though the title re-
stricts the appropriation to interstate cases, intrastate rates are so
connected therewith as not to require separate mention in the title.

Hence I am of the opinion that your question should be an-
swered in the affirmative.

Respectfully submitted,
C. A. RoBaiNs,
Assistant Attorney General.

COLLEGE FOR BLIND—APPROPRIATION FOR SUPERINTENDENT’S Cor-
TAGE—Use of in equipping part of main building for super-
intendent’s home.

August 26, 1913.
Mr. W. R. Bovp,
Cedar Rapids, Iowa.

DEeAr Sik: I am in receipt of your communication of the 16th
instant directing my attention to section 5, chapter 197, acts of the
thirty-fourth general assembly appropriating the sum of $4000 for
a cottage for the superintendent of the college for the blind. You
advise that bids were let ypon two different occasions and each
time the amount exceeded the sum of the appropriation; that it is
now proposed to use the balance of the fund to remodel and enlarge
the college building.

T take it that the purpose of the appropriation was to provide a
permanent residence for the superintendent of the college for the
blind. If a part of the main building can be used as a residence
and is entirely suitable for the purpose and will be of the same
permanent nature as the proposed cottage, I am of the opinion
that the substance of the law will be complied with and that the
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amount of the appropriation may be used for such purpose. Un-
less, however, the changing of the main building will furnish a
permanent residence equally as suitable for the occasion as the
proposed cottage, then I am of the opinion that the amount could
not be expended for said purpose, Necessarily the hoard of educa-

tion must be the judge of this act in the first instance.
Yours very truly,
GEORGE COSSON,
Attorney General of ITowa.

ScHooLs—NORMAL TrAINING. — Extending privilege of normal
training to schools not receiving state aid discussed.
September 2, 1913.

Hon. A. M. DEevog,
Superintendent of Public Instruction.

DEear Sir: Yours of the 1st instant has been referred to me for
reply.

You call attention to the provisions of code supplement section
2634-d1 and to the fact that the appropriation provided for by code
supplement section 2634-d6 is limited and you propound the fol-
lowing questions:

1st. We would like to know if there is anything in the
normal training law that would prevent the department from
extending the privileges of the normal course to high schools
without we have aid to give them?

2nd. Would it be possible, on condition that the school
would waive all rights to aid, for the department to designate
a school and allow the students enrolled to pursue the course
and write the examinations the same as if the school were to
receive the $750.00 state aid?

In my judgment your first question should be answered in the
negative and your second should be answered in the affirmative.
I am of the opinion, however, that the school officers would not have
authority to waive the right of their distriet to state aid. How-
ever, in my judgment your department would have the right to
classify the schools in such a way as to designate which should be
entitled to state aid even though there should be no distinction be-
tween the courses of study in the schools receiving state aid and in
those which do not receive it.

Yours truly,

C. A. RosaINs,
Assistant Attorney General,
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Horers—FIRE EscarEs ON—CLass oF BuiLping RequiriNg FIrE
Escares.—@eneral interpretation of law.

September 5, 1913,
Larsverre Higoins, 1lotel Inspector,
Statehouse.

DEAR Sir: Yours of the 4th instant addressed to the attorney
general has been referred to me for reply.

You eall attention to the fire escape law enacled by the thirtieth
general assembly, also to the provisions of ecode supplement section
4999-8 respecting hotels, also to sections 2 and 8 of chapter 168
of the acts of the thirty-third general assembly, and propound the
following questions:

““Does the hotel law place the enforcement of the fire escape
law in the hands of the inspector of hotels, regardless of city
or other local authority under which hotels may have been
erected or equipped?’’

In my judgment this question should be answered in the affirma-
tive. Secction 10 of chapter 168 of the acts of the thirty-third gen-
eral assembly provides in part as follows:

‘“1t shall be the duty of the inspector and his deputies to
see that all of the provisions of this act are enforced and com-
plied with, and for such purpose such inspector or deputy
shall personally inspect once each year every hotel in the state
coming within the provisions of this act.”’

And as there is no omission or exception in favor of hotels which
are or heretofore have been inspected by the city authorities, the
hotel inspection law should be held to apply to all.

Your second question is:

‘“What is the interpretation of that part of section 4999-8
which reads: ‘provided, however, that where such buildings
shall be occupied by more than twenty (20) persons the said
building shall, as a substitute for one ladder, be provided with
one stairway of steel or wrought iron construction with above
described platforms, accessible from each story,”’ ete.

My judgment is that the above quoted portion of code supple-
ment section 4999-8 means that where the superficial feet of area
covered by the hotel building are such as to require one or more lad-
ders and in addition thereto persons to the number of twenty or
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more occupy rooms in the third story or above, the steel or wrought
iron stairway provided for is required. It is possible that the same
rule should apply where twenty or more persons occupy rooms on
the second floor or above for while no ladders or fire escapes are
required in a two-story hotel building, yet where a third or more
stories are added, the risk to the occupants of the second story
might be thereby increased.

Your third question is:

‘Do the words ‘as a substitute for one ladder’ mean that
if only one ladder would be required on a building of 2,500 feet
superficial area that instead of the ladder a stairway would be
required, or does it mean where more than one ladder would
be required one of these shall have a stairway substituted,
where the persons exceed twenty in number?”’

This question has been substantially answered in the answer to
the previous question. Where the area covered by the huilding is
such as to require one ladder, a steel stairway is not required un'ess
twenty or more persons oceupy the building as explained in the
previous (uestion. But where twenty or more do occupy the huild-
ing, then the steel stairway is required even though the area is such
as to require one ladder. But where the area is such as to require
two or more ladders the steel stairway is only required as a substi-
tute for one of such ladders, and this only where twenty or more
persons cceupy the building as above explained.

Your fourth question is:

““Do the words ‘more than twenty (20) persons’ mean more
than twenty persons on one floor, or in the third story, or in
the third story and all above it, or ig all of the building used
for hotel purposes?”’

In my judgment in computing the number of persons those
should be ccunted occupving rooms on the third story and all
stories above it, and as explained abeve, it is possibly true that
there should be ineluded all such persons occupying the second
story and all stories ahove.

Your fifth question is:

“*How shall the number twenty (20) be determined, by
count of guest rooms, hy count of hotel people employed, or by
both methods?’’ .
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In my judgment the number of persons occupying a room should
be ascertained by counting guests as well as employees of the hotel
who may be lodged in the rooms required to be counted as above
explained. It would not do to count the rooms only for more than
one guest or employee might be quartered in the same room and
thereby the provision concerning twenty or more persons defeated.

Your sixth question is:

‘““Would the inspector of hotels have any right to pass any
hotel well equipped with ladders, but no stairway, provided
the hotel was apparently reasonably safe for transient guests,
and provided such hotel had apparently been equipped in good
faith, before the hotel law was passed?’’

In my judgment this question should be answered in the nega-
tive, The legislature has undertaken to prescribe the manner in
whieh hotels should be equipped and has failed to provide that
the inspector might pass something different as an equivalent
thereof.

Respeetfully submitted,
C. A. RoBBins,
Assistant Attorney General.

ScuooLs—Free TexT B0ooRS—AMOUNT T0 BE CHARGED PUPILS~—
Must not exceed average cost per pupil for number furnished.

September 5, 1913,
Hon. GEORGE WILSON,
Assistant County Attorney,
Des Moines, Towa.

Dear Sir: In yours of this date you eall for the opinion of this
department upon that portion of chapter 239 of the acts of the
thirty-fifth general assembly relating to the amount of tuition
which may be required to be paid by non-resident students, which
reads as follows:

‘““Provided the maximum fee collected from any distriet for
each pupil shall not exceed the sum of three and one-half
dollars ($3.50) per month except in high schools where free
text hooks are provided by the district such additional amount
made (may) be charged as will cover the cost of the text books
furnished to such pupil.”’




REPORT OF THE ATTORNEY GENERAL 139

As | understand it the free text books furnished are used by
more students than the one to whom they are first assigned. In
other words, they are required to be accounted for by each student
to whom furnished and are kept in use as long as they are in usable
condition. In view of this fact I am of the opinion that no student
should be charged with the entire cost of text books furnished to
him in addition to the tuition above mentioned, but he should only
be charged with the average cost per pupil of furnishing text books
to pupils of his class, or grade.

Yours truly,
C. A. RosBINS,

Assistant Attorney General.

INSURANCE—INVESTMENT OF FUNDS TO SECURE POLICYHOLDERS—
Crass or SecuriTies THAT May BE HeEup—Must BE First
Liens Uron RmanL EsTaTE.—Savings bonds secured by first
mortgage not permissible,

September 10, 1913.
Hon. Joan L. BLEAKLY,
Auditor of State.

Dear Sik: I have at hand your request for an opinion as to
whether the savings bonds issued by the Waterloo Lioan & Trust
Company of Waterloo, Iowa, known as Series F, sample of which
you enclose, are such security as an insurance society operating un-
der the laws of this state may invest the funds in that are held
by it for the purpose of fulfilling its policy contracts.

Section 1806, code supplement, in so far as it pertains to the
question at hand, reads,—

‘‘The funds required by law to be deposited with the audi-
tor of state by any company or association contemplated in
the two chapters preceding, and the funds or accumulations
of any such company or association organized under the laws
of this state held in trust for the purpose of fulfilling any
contract in its policies or certificates, shall be invested in the
following deseribed securities and no other:

‘1. The bonds of the United States;

‘2. The bonds of this state or of any other state when such
bonds are at or above par;
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‘3. Bouds or other evidences of indebtedness of any
county, city, town or school district within the state or any
other state, drainage district bonds of this state, improvement
certificates issued by any municipal corporation of this state
such certificates being a first lien upon real estate within the
corporate limits of the municipality issuing the same, where
such bonds or other evidences of indebtedness are issued by
authority of and according to law and bearing interest, and
are approved by the executive council;

“*4. Bonds and mortgages and other interest bearing se-
curities being first liens upon real estate within this state or
any other state worth at least double the amount loaned thereon
and secured thereby exclusive of improvements, or two and
one-half times such amount including the improvements
thereon, if such improvements are constructed of brick or
stone;’’ ete.

If the bond you enclose can be considered as belonging to the
class of securities which may be aceepted by insurance companies
under the provision of this section it would fall within the class
enumerated in the 4th paragraph, and it will be noted that this
paragraph provides that only ‘*bonds, mortgages and other interest
bearing securities being first liens upon real estate’’ may be ac-
cepted.

A mortgage on real estate is itself personal property transferable
at any time by the holder thereof. The statute contemplates that
the bond, mortgage or other security which an insurance company
may accept shall be a first lien upon a specific piece of real estate,
while the mortgages which the trust company in this case places in
the hands of trustees in escrow to secure the payment of the bond
may be changed at any time to suit the convenience of the trust
company, leaving with the trust company the power at any time
to change the identity and consequently the amount and value of
the gecurity that it put up as collateral behind these bonds. It
follows then that the evidence of indebtedness which an insurance
company would have by holding these bonds would be nothing
more than the personal obligation of the trust commpany with per-
sonal property as collateral and such eollateral subject to change
and the control and custody of it left in the hands of the person
owing the obligation,

The statute contemplates that the lien which the holder of se-
curities of the class that may be aceepted by an insurance company
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shall become absolute in the holder thereof and subject to no other
condition than the payment of the indebtedness. While in this ease
the mortgages are to be held not by the insurance company or
trustees appointed by it but by the persons who are obligated to
the insurance company or a board of trustees created by them.

It cannot be said by any manner of reasoning that the bond
you enclose is a first lien upon real estate and the depositing in
trust of mortgages which are first liens upon real estate to secure
the payment of the bonds does not change the character of the bond,
and it follows from what I have said that I do not consider the
bond as belonging to that class of securities which the statute pro-
vides insurance companies may hold for the purpose of fulfilling
its obligations to policy-holders.

Yours truly,
JornN FLETCHER,
Assistant Attorney General.

Hicawavs—TariNG GrRAVEL FroM.—Road officers have right under
chapter 164, acts of the thirty-fifth general assembly.

September 30, 1913.
A. J. Liuny, Drainage Engineer,
Britt, Towa.

DEar Simk: Your letter of the 3d instant, addressed to the at-
torney general, has been referred to me for reply.

Your question is whether or not officers have the right to take
from the highway gravel or other road building material found
therein over the objection of the adjacent property owner.

Our supreme court has held that the officer of a eity had no right
to quarry stone within the limits of a street for use in improving
other streets although they might make reasonable use of material
found in any street for the purpose of improving that street. (See
Overman vs. May, 35 Towa, 89, at 97.) Hence T am of the opinion
that in the instant case while the road authorities would have the
right to take all gravel necessary for the proper improvement of
the highway adjacent to the land in question, provided the ad-
jacent land is not deprived of its proper lateral support and pro-
vided further that the land owner’s ways of ingress or egress are
not injured or destroyed. .
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Under chapter 164 of the acts of the thirty-fifth genepal assem-
bly you would have ample power to condemn the necessary tract
of land for gravel.

Your notice is herewith returned.

Yours truly,
C. A. RoBBINS,
Assistant Attorney General.

CounTYy OFFICERS—DBOARD OF SUPERVISORS—CANNOT PAY BaNKS
For THE COLLECTION OF TaxEs-—DEPUTY CoUNTY OFFICERS—
Must FurNisHE BonD—CouNTY ATTORNEY—PER CENT OF
FiNnEs—Must BE PAlD FROM GENERAL FUND.—TAXES—STAT-
UTE OF LiMITATIONS—DO0ES Nor RUN IF PROCEEDINGS ARE BY
DisTRESS WARRANT.—JUSTICE OF THE PEACE—MUST ACCOUNT
ForR MaRrRrRIAGE FEEs Ir HE Is Onx Sanary Basis—DEerury
AvpiTorR—CHARGE For Noraria, Work Must BE ACCOUNTED
Fog.

October 1, 1913.
Hon. JorN L. BLEARLY,
Auditor of State.

DEAR Sir: Your letter of the 18th ultimo, addressed to the at-
torney general, has been referred to me for reply.

You request the opinion of this department upon the following
questions:

1. May the boards of supervisors allow bills to banks for
collecting tax for county treasurer, as extra clerk hire to the
treasurer?

In my judgment this question should be answered in the nega-
tive. The law contemplatesshat the work of the treasurer’s office
should be performed in that office and does not contemplate the
payment of extra compensation or elerk hire except in the following
cases:

‘Where no regular deputy has been appointed but on account of
the pressure of business in his office the treasurer is compelled tem-
porarily to employ an assistant;

And in counties of 30,000 population or over such clerk hire
may be allowed in addition to the salary of the regular deputy as
the board of supervisors may deem reasonable.
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2. Are the deputy clerks of the district court and other
deputy county officers required to give bond?

This question should be answered in the affirmative. Code sec-
tion 1182, as amended by chapter 113, acts of the thirty-fifth gen-
eral assembly, exempts from giving honds the governor, lieutenant
governor, members of the general assembly, judges of courts, town-
ship trustees, aldermen and councilmen of cities and towns; and the
following section requires all other citel officers to give bonds except
as otherwise specially provided. Code seetion 1186 provides, ‘‘depu-
ties of state, county, city and town offices who are required to give
bond shall give bond in such amounts as may be fixed by the gov-
ernor, board of supervisors or the council as the case may be.”’

3. Should the county attorney’s per cent of fines be de-
ducted from the fines or paid out of the general county fund?

This percentage to be paid the county attorney should be paid
from the general fund and not from the proceeds of the fines col-
lected. The constitution requires the clear proceeds of the fines
collected to be turned into the school fund. See constitution of
Towa, section 4 of subdivision 2 of article 1X, and Woodward v.
Gregg, 3 Q. Green, 287 where the exact question was passed upon
by our supreme court and the conclusion reached being against
the right of deducting the attorney’s fees from the funds collected.

4. Does the statute of limitations run against the county in
the collection of tax more than five years delinquent?

This question should be answered in the negative with the quali-
fication however that where the state or county brings a suit in
court to recover a judgment for the amount of delinquent taxes,
then the statute of limitations would apply in the same manner as
though the suit were brought by an individual; but where instead
of bringing such suit the treasurer or other tax collecting officer
proceeds to sell property liable for the tax under a distress war-
rant then the statute of limitations does not apply. See 37 Cye. at
page 1304 and State ©. Webber, Judge, 37 N. W. 949,

9.  Are marriage fees of justices of the peace to he taken
into consideration with fees sct out in section 45977
This department has heretofore passed npon this question and

held that inasmuch as the right of a justice of the peace to exaet
a fee for the performance of the mdrriage ceremony depends upon
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the existence of his official position that the fee is therefore re-
ceived by him in his offieial capaeity and must be accounted for in
the same manner as other fees received by him where he is on a
salary basis. See code seetion 3152 fixing the amount of such fee,
and code supplement section 4600-a requiring such fees to be
accounted for,

6. Is a deputy county auditor having a notarial seal en-
titled to charge and retain a fee for affidavits connecied with
the application for hunter’s license?

This question should be answered in the negative, The supreme
court of Nebraska in a similar ease held that a county officer who
had the power to take acknowledgments and who was also a notary
publiec was required to account to his county for fees earned in
taking acknowledgments even though he took same in his capacity
as a notary public rather than in his official capacity. State cx
rel Frontier County v. Kelley, 46 N. W., T04.

Your 7th and 8th questions, propounded by Mr. Edward Col-
lins, are as follows:

What fee, if any, is the county auditor required to charge
for the issuing of a certificate to a legally authorized liquor
dealer to show his right to receive shipments of intoxicating
Hquors from interstate carriers?

Can the county auditor lawfully refuse to issue such certifi-
cate to a legally authorized liquor dealer for any reason, if
such dealer tender the fee demanded?

I know of no statute that requires the eounly auditor to furnish
such a certificate as is herein referred to. (‘ode section 2419 con-
templates the furnishing of such a certificate by the c¢lerk and
doubtless he would have the right to charge a fee therefor.
Hence it follows that the auditor is under no obligation to issue
such a certificate. *

Respectfully submitted,
C. A. RosBiNg,
Assistant Attorney General.
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BaNkEs—TrusT CoMPANIES—SAvINGS BANKs—Name cannot bhe
framed so as to indieate that one institution is both a trust
company and a savings bank.

October 8, 1913,
Hon. Jonn L. BLEARLY,
Auditor of State.

Drar Sik: Yours of the 9th of September, addressed to the
attorney general, has been referred to me for reply.

You call attention to the fact that the Ameriean Savings Bank
of Maquoketa, lowa, is sceking to amend its articles of incorpora-
tion in order to avail itself of the additional powers conferred
by chapter 152 of the acts of the thirty-fifth general assembly, and
it is now proposed to name the institution the ‘* American Savings
Bank & Trust Company’’. You ecall attention to section 6 of the
chapter above referred to which reads as follows:

““Any trust eompany, state or savings bank, which under
this act and by its original or amended articles of incorpora-
tion shall be authorized to exercise any of the powers herein
granted, shall have the word ‘trust’, ‘state’ or ‘savings’ in-
corporated in the name thereof; and no corporation herein-
after organized without complying with the terms of this act,
and no partnership, individual or unineorporated association,
shall ineorporate or embrace the word *trust’ in its name.”’

And you inquire whether or not it is permissible for a single
coneern to have a name that would indieate that it was both a sav-
ings bank and a trust company.

While the language of the section above quoted is not entirely
clear, and while the letter of it might not prohibit one concern
having two or more of the words mentioned in its name, yet the
spirit of the statute requires that a trust company should have in
its name the word *‘trust’’; a state bank, the word ‘‘state’’, and a
savings bank the word ‘‘savings’’ in order to distinguish the char-
acter of the institution. In other words, a savings bank, or state
bank, which has some but not all of the powers of a trust com-
pany, should not carry in its name anything that might lead those
dealing with it to believe that it was a trust company; and on the
other hand a trust company which has some but not all of the
powers of a bank, should not carry in its name words indicating

.

*

10
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that it is a bank. Hence your inquiry should be answered in the
negative.
Yours truly,
C. A. RosBINg,
Assistant Atlorney General.

CouNnTy OFFICERS—ALLOWANCE FOR DEPUTIES AND CLERK IItRE—
Boirp orF SupERVISORS CanNoT ALLow 10 OFFICER BUuT ONLY
10 PErsoN EmPLOYED.—CoUNTY ATTORNEY—COUNTY LIABLE
1o Him ror FEEs 1IN NuisancE Cases.—CLErRk—FEE Book
Must BE LEFT IN OFFICE AT EXPIRATION OF TERM.—BOARD OF
ReEVIEW—CoMPENSATION.—Word ‘‘session’’ in section 669 code
interpreted.

October 29, 1913,
Honw. Joux L. BLEARLY,
Auditor of State.

Desr Sir: Your first question is:

‘‘Has the board of supervisors a legal right to allow to #
county officer direet a specified amount for compensation of
deputy or other clerk hire, or must the amount he allowed
direct to the person performing the serviece?’’

This question should he answered in the negative cxeept as to
sheriffs. Under code supplement scction 510-b the salary of the
chiel deputy is to be paid by the sheriff out of the eompensation
allowed him under section 510-a.

Prior to the enactment of chapter 43, acts of the thirty-fifth
general assembly, the board of supervisors was anthorized by code
supplement section 479 to allow such additional eompensation to
the auditor as it deemed reasonable. However. by the last para-
graph or subdivision of chapter 43 this additional compensation is
now limited to the deputies and elerks and is no longer allowed di-
reet to the auditor.

Your second question is:

*‘TIas the board of supervisors a legal right to allow direet
to the eounty auditer a certain amonnt in addition fo his sal-
ary for drainage work, or may they simply allow the auditor

extra help on this account?’’
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This matter is governed by chapter 121, acts of the thirty-third
general assembly, the material portion of which reads as follows:

““Whenever a levee or drainage district or districts shall be
petitioned for or established in any county, the board of su-
pervisors shall furnish such additional help, as shall he just
and reasonable, to be paid by the county.”

Hence, it follows that the pay should go to the help and not to the
county auditor.

Your third question is:

““Under section 2930 of the code, is the county auditor re-
quired to transfer quit claim deeds or patents that do not
convey real estate, but simply to cure some defect in the title?’’

This question should be answered in the negative.

Your fourth yuestion is:

‘‘Is the county, under section 2406, code supplement, or
any other section, liable to the eounty attorney for fees in
successfully prosecuting injunction suits for nuisances?’’

This question should be answered in the affirmative where the
costs are not collectible from the defendant. See Newman & Blake
v. Des Moines County, 85 Iowa, 89, holding that where the fee is
taxed as part of the costs the county ig liable therefor; and also,
Farr v. Seward, 82 Towa, 221, wherein it is held that the county
attorney where he prosecutes the injunction suit is entitled to the
fee in addition to his salary.

Your fifth question is:

‘““When the clerk of courts goes, out of office, is he entitled
to take his fee and cash books with him, or should he leave
them in the office as a permanent record?’’

In my judgment these bocks should be left in the office. Any
book which the officer keeps in his official capacity whether re-
quired by the letter of the statute or not should, in my judgment,
remain as part of the records of the office.

Your sixth question is:

‘“What is the meaning of the word session, as used in section
669 of the code, or can the council meet nine hours in one
day and call it three sessions of three hours each?’’
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In view of the fact that it was the common practice throughout
the state to hold these sessions of the hoard of equalization m the
evening in my judgment the statute only confemplated a single
session in any one day and that that session should he three hours
in length in order to constitute a session for which $1.00 might
be paid. This statute, however, has heen changed as to first class
cities by chapter 56 of the thirty-fifth general assembly, which
will hereafter govern as to such eities, the material portion of
which reads as follows:

“Except when aeting as members of the board of review,
for which service they shall reeeive not more than two dollars
a day for each day when acting as a board of review, to be
paid out of the county treasury.”’

Yours truly,
C. A. RoBBINS,
Assistant Attorney General.

ScHOOLS—INSPECTOR OF NorRMAL TrAINING—Sarary, How Pamn—
NUMBER OF INSPECTORS TO BE APPOINTED.

October 29, 1913.

Mr. A. M. DevoE,
Superintendent Public Instruction,

Deisr Sir: Yours of the 10th instant, addressed to the attorney
general, has been referred to me for reply.

You call attention to section 5, of chapter 131, acts of the thirty-
fiftth general assembly which reads as follows:

““In accordance with the foregoing provisions of this see-
tion, the superintendent,of publie instruction is authorized to
appoint an inspector of normal traiving in high schools and
private and denominational schools at a salary of not to ex-
ceed two thousand dollars ($2,000.00) per year and neecessary
traveling expenses while in the discharge of his duties.”

You also state:

*“The thirty-fifth general assembly repealed certain sections
of chapter 131, acts of the thirty-third general assembly by
the enactments found in chapter 242 acts of the thirty-fifth
general assembly. It will be observed that section 2 of chapter
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131, section 4, section 8 and seetion 9 were repealed or amended,
but no changes were made in section 5 of chapter 131, acts
of the thirty-third general assembly. The thirty-fifth general
assembly also enacted chapter 103 relating to the department
of public instruction. Section 8 of this act provides for the
payment of salaries of the state superintendent, his deputy,
chief clerk and regular inspectors, and that all such salaries
are to be paid monthly upon a warrant of the state auditor.”’

And you then propound the following (uestion:

‘‘Should the inspector of normal training in high schools
be paid under chapter 131, acts of the thirty-fourth general
assembly or under chapter 103, acts of the thirty-fifth general
assembly 2"’

In my judgment the inspector of normal training should be
paid under the chapter first mentioned, to-wit, chapter 131 of the
acts of the thirty-fourth general assembly, as amended by section
3, chapter 242, acts of the thirty-fifth general assembly.

You also call attention to section 7 of chapter 103 of the acts
of the thirty-fifth general assembly, and especially to that por-
tion of the same which reads as follows:

‘‘He shall also appoint a chief clerk and such regular in-
spectors of the public schools of the state, including rural
graded and high schools, as he may deem necessary, not ex-
ceeding three.”’

and you then inquire:

““Is the superintendent of public instruction entitled under
this act to appoint three regular inspectors in addition to the
normal training inspector, who has charge of the normal train-
ing work only?”’

In my judgment this (uestion should be answered in the affirm-
ative,
Yours truly,
C. A. RosBins,
Assistant Attorney General.
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Boarp oF CONTROL—EMPLOYMENT OF SUPERVISING ENGINEER.—
Statute is broad enough to permit such employment.

October 30, 1913.
Boarp or CoNTROL,
Statehouse.

GENTLEMEN: Your letter of the 21st instant addressed to the
attorney general has been referred to me for reply.
In your letter you call attention to the faet that your board has
the government and control of fourteen state institutions and that
‘“At each of these institutions there are heating plants,
electric lighting plants, engines, boilers, wells and pumping
outfits. At each of these institutions there is a local engineer
in charge of the various electric lighting, heating plants, en-
gines and boilers, ete. The board purchases each year about
100,000 tons of coal for the use of the different institutions.
“‘In our opinion it is necessary for the proper and economical
management of these different heating, lighting and pumping
plants, to have a supervising engineer to have general super-
vision and charge of the various heating, lighting and steam
plants at the different institutions. This engineer would be
employed by the board and devote his entire time in supervis-
ing the different engines, boilers, pumping outfits, heating and
lighting plants. Ile would also have charge of the testing of
the coals used at the different institutions which are now pur-
chased in the British Thermal Unit Basis.”’

You ask to be advised whether or not you are authorized under
the law to employ such an officer or employee.

By code supplement section 2727-a3 it is provided:

*‘The board shall be provided by the proper authorities with
suitably furnished offices at the seat of government, and shall
employ a competent secretary who shall receive a salary not to
exceed two thousand dollars ($2,000) per annum, and may also
hire a stenographer and such other employees as may be neces-
sary.’’

By code supplement seetion 2727-a4 an appropriation is provided
from any funds in the state treasury not otherwise appropriated
sufficient to pay the salaries and expenditures thereby authorized.

In my judgment the term ‘‘such other employees as may be neces-
sary’’, as found in the section above quoted, is sufficiently broad
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to authorize the employment of a supervising engineer such as
that referred to in your letter, and that his compensation might be
paid from the appropriation mentioned in the last cited section.
It follows therefore that your inquiry should be answered in the af-
firmative.

I am directed by the attorney general to say to you that it might
be advisable to procure in advance the consent of the committee on
retrenchment and reform to the employment of such an engineer,

Yours truly,
C. A. RosBixNs,
Assistant Attorney General.

STALLIONS—LIEN FOR SERVICE.—Owner has lien if he complies with
section 2341-a of code supplement.

December 3. 1913.
A. R. Corey,
Seeretary, State Agricultural Dept.,
Statehouse,

DEear Sir:  Yours of the 3d ultimo addressed to the attorney gen-
eral has been referred to me for reply.

You call attention to the provisions of chapter 135 of the acts of
the thirty-third general assembly which give a lien to stallion
keepers complying with certain sections of the code supplement;
also to chapter 100 of the acts of the thirty-fourth general assembly
repealing these sections of the code supplement and enacting sub-
stitutes therefor, and your question is:

‘“Would this act of the 34th general assembly invalidate the
lien law for service fee, or is the act still valid and may it
be used in the collection of stallion serviee fees by the owners
of both pure bred and grade stallions, whether or not they have
complied with chapter 100, acts of the 34th gencral assembly, us
amended by chapter 158, acts of the 35th gencral assembly.”’

In my judgment the law giving lien is still in foree but that in
order to have the lien the keeper would have to comply with the
provisions substituted for code supplement section 2341-a and the
following sections instead of complving with the provisions of the
repealed seetions.

Yours truly,
‘ C. A. RoBBINS,
Assistant Attorney General.
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PrRIMARY—PER CENT oF VOTE NECESSARY TO NoMINATE—IEAD OF
Ticker.—Vote for governor is proper basis in determining
sufficiency of vote.

January 3, 1914,

(‘oUNTY ATTORNEY WM, H. WINEGAR,

Perry, lTowa.

DEsr Sir: 1 am in receipt of your communieaticn of the 30th
ultimo directing my attention to section 1087-a10 supplement to the
code 1907, which provides that in computing the percentage of vote
which ecach candidate must receive upon his nomination papers,
**the percentage shall be the vote cast for the head of the ticket’,
and requesting an opinion as to whether a county officer should
therefore receive two per ecnt of the vote cast for the electors in his
county, the governor, or the county auditor who polled the largest
vote on the county ticket.

This statute has generally been construted to mean the vote re-
ceived for the electors for president during a presidential eleetion,
and other years the vote cast for governor. In ordecr, however, that
there may be no controversy about the mattcr, T would suggest
that the candidates in question receive at least the pereentage cast
for governor during such election,

You will notice that section 1087-a3, supplement to the code, 1907,
provides that the title ‘" political party’’ shall mean ‘‘a party which
at the last preceding election cast for its eandidate for governor at
least two per centum of the vote cast at said election’ ete. You
will also notice that chapter 59, acts of the thirty-fourth general
assembly, uses the vote for governor in determining whether or not
a candidate has been neminated whose name did not appear upon
the official hallot. but who was voted for at the primary by a cer-
tain number of veters; hence, as I said befcre, if the vote for elee-
tors for president does not exceed the vote for governor, I would
suggest that each candidate reseive the necessary perceniage of the
vote cast for governor.

The county auditor would not under any construction be con-
sidered the head of the ticket.

Yours very truly,
George CossON,
Attorney General of Towa.
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CoRPORATIONS—MEETING OF STOCKHOLDERS—MusT BE HELD IN TIE
Stare WHERE IncorporiTED.—Board meetings may he held
elsewhere unless prohibited by articles of incorporation.

January 13, 1914,

Des Moines Bringe & IroN WORKS,
Curry Building,
Pittsburgh, Pa.

GENTLEMEN :  Your letter of the 10th instant, addressed to At-
torney General Cosson, has been referred to me for reply.

You state that you are an Towa corporation having your prineipal
place of business at Des Moines, and request to he advised as to
whether you may legally hold your annual stockholders’ meetings
and meetings of the board of direetors at your office in Pittshurgh.

Section 1612 of chapter 1 of title [X of the code of 1897, being a
part of the chapter under which you are incorporated, in so far as
it is material in answer to the question propounded by you reads as
follows:

““If the corporation transacts husiness in this state, the arti-
cles shall fix its principal place of business, which must be in
this state, and in charge of an agent of the corporation, at
which place it shall keep its stock and transfer books and hold
its meetings.’’

In view of this section I do not believe that you could legally hold
a stockholders’ meeting at any place outside of the state of lTowa,
and am inclined to think that it would be necessary to hold your
meetings at the place of business designated in your articles. The
courts hold in general that unless the charter of the corporation or
the statute under which it is organized expressly confers upon
the corporation the power to hold its stockholders’ meetings outside
of the state they can meet only within the limits of the state for the
purpose of electing directors and performing other constituent acts.
This rule, however, applies only to stockholders’ meetings.

The general rule as to conducting business by the board of direc-
tors of a corporation is that unless prohibited by the charter of the
corporation or a state statute their meetings may be held without the
limits of the state creating the corporation. I make this latter state-
ment for the reason that ofttimes in construing the law there is a
failure to distinguish between the. meetings of the stockholders or
members of the corporation held for constituent purposes and the




154 REPORT OF THE ATTORNEY GENERAL

meetings of the board of directors convened for the purpose of
transacting the business of the corporation.
Yours truly.
JOHN FLETCHER,
Assistant Attorney General.

ScHooLs—TEActER:.—('an collect pay where schools are closed on
account of epidemie.

January 30, 1914

E. RircHIsSON,
Modale, Iowa.

DEAr Sir: Yours of the 29th instant, addressed to the attorney
general, has been refered to me for reply.

Your question reads as follows:

““If the local board of health ordered the publie schools closed
on account of an epidemic of a contagious disease, can the
teachers collect their wage as if they had taught during the pe-
riod? On what section of the code of Iowa do you base your
opinion ?”’

In my judgment this question should be answered in the affirma-
tive. However, it is not based on any section of the Iowa code but
is a matter of the construction of the contraect with the teacher.
The weight of authority seems to favor the proposition that a con-
tagious disease or the destruiction of the school building is not an
act of God nor of the public enemy within the meaning of the school
law and that where the teacher is ready and offers to continue his
duties under his contract of employment no deduction can be made
from his salary for the time Ehat the school is closed by reason of
such contagious disease. See,

35 Cye, 1099, and cases there cited ; also
McKay vs. Barnett, 50 L. R. A., 371,

I also call your attention, however, to the case of School District
of Sherman vs. Howard, 98 N. W., 666, where the supreme court
of Nebraska takes a different view where the school is closed by the
local board of health.

‘What has been said is on the theory that the teacher’s contract
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is silent on this subject. On account of the peculiar wording of
some contracts a different rule has been applied.
Yours truly,
(. A. Rossixs,
Assistant Attorney General.

Towa StaTE COLLEGE—ATHLETICS—PAYMENT 0F ANNUAL FEE FOR
ArareTric PriviLEGES.—School has no right to exact a fee from
all students to support athleties.

January 30, 1914,
Mr. R. A. PrARrsON,
Ames, Towa.

Dear MR. PrRESIDENT: 1 am in receipt of your communiecation of
the 26th instant in which you direct attention to the fact that
Prof. Spinney on November 17, 1913, submitted to Mr. Robbins the
question: ‘‘Have the college authorities the legal right to require
each student to contribute to the support of athletics, forensics, or
other student activities?’’

You refer to the negative reply given by Mr. Robbins and a modi-
fication of this opinion in an interview at the time he was ill and
confined to his home.

You also enclose the issue of the 1. 8. C. Student of Tuesday,
January 13, 1914, where the matter is referred to at length as a
news item and also discussed editorially.

At the time the first opinion was given Mr. Robbins conferred
to some extent with me. Until, however, you discussed the matter
with me over the 'phone I had not received all of the facts necessary
to a correct conclusion, and I think thi§ accounts for the conflicting
opinions of Mr. Robbins. We were both clearly of the opinion that
the board of education could require that every able-bodied student
take some form of physical exercise under the supervision of some
one connected with the college. It was never understood that this
was already required by the college and that the (uestion submitted
had no direct relation to the health and physical development of
the particular student, but rather a compulsory fee for the purpose
of promoting athleties as a sport independently of the individual
benefit received by a particular student.

After reading yvour letter carefully and giving full consideration
to its desirahility and the unanimity of the student hody for a
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rule of this character, and after considering all of the reasons ad-
vanced in the I. S. C. Student, I am nevertheless of the opinion
that the college faculty and board of education are without author-
ity to exact a fee for the promotion of athleties as a sport. The
fact that a large majority of the students requests that such a rule
be established will not confer power in the absenee of authority in
the premises.

As a practical matter it seems a little difficult to understand why
if such a large number of students desires the payment of a fee in
advance which entitles them to all the privileges for the college
season, that this may not be arranged in a voluntary way much the
same as a season ticket to a Chautauqua, fair or lecture course, a
season ticket being much cheaper to the person who attends regu-
larly than though separate admission was paid for each number on
the program.

The same energy, college spirit and enthusiasm which seems to
be manifested in order to secure a ruling by the faculty and board
of eduecation, ought to induce almost every student to voluntarily
pay the fee to secure a ticket for the college year entitling the
holder to all atheletic contests; but regardless of the merit of these
suggestions 1 am of the opinion, as ahove stated, that the faculty
and board of education are without authority to make a rule to re-
quire each student to pay semester or annual fee for the promotion
of athleties.

Nothing herein eontained, however, should be construed to mili-
tate against the authority of the board of education and faculty to
include in its eourse of study or curriculum a sufficient amount of
physical exercise, whether in the form of military training, gym-
nasium work or work upon the athletie field, in order that the train-
ing and development of the body may be in keeping with the disci-
pline of the mind.

Yours very truly,
b GEORGE Cosson,
Attorney General of Iowa.
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Boarp or HeaLTH—AvUTHORITY To BUuiLp DereExTtioNn IospiTAL.—
Board has authority under chapter 156, acts of the thirty-fifth
general assembly to build such hospital.

January 31, 1914,

WM., T. Oaxes, County Attorney,
Clinton, Towa.

Dear Sir:  Your letter of the 19th instant, addressed to the at-
torney general, has heen referred to me for investigation and reply.

Your question is whether or not the lecal board of health under
the present law still has power to build a pest house or detention
hospital.

In my judgment this question should be answered in the affirma-
tive. Under code supplement scetion 2570-a no express provision
eonferring such power will be found. THowever, it is provided in
said section :

“All hills for expenses inenrred in carrying out the provi-
sions of this section and in establishing, maintaining or raising a
quarantine, including disinfection and the building and fur-
nishing of any pest house, detcntion or otler hospital, shall he
filed with the clerk of the local hoard of health, which board
shall examine the same and act thereon at ils next regular
meeting after same has bheen filed with the clerk, and shall cer-
tify the amount allowed by it thereon to the county auditor,
and the board of supervisors shall act upon said bill as thus
certified at its first regular meeting thereafter.”

Hence, the power to build and furnish a detention hospital, while
not expressly conferred is nevertheless very clearly implied.

By chapter 156 of the acts of the thipty-third general assembly
this section is repealed and a substitute enacted therefor, and while
the language is changed in many particulars yet there has not been
such a change in my judgment as expresses the intention of the
legislature to withdraw the power to huild. The language now
reads:

““All hills and expenses ineurred in carrying out the pro-
visions of this section and establishing, maintaining and raising
quarantine and furnishing necessary deiention hospitals shall
be filed with the eclerk of the local board of health. This hoard
at its next regular meeting, or speeial meeting called for that
purpose shall examine and audit the same, and if found correct
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approve and certify the same to the county board of super-
visors for payment.”’

The very nature of the case and the faet that the board might
not be able to rent or procure an existing building for use as a de-
tention hospital is an additional reason why the power to build
should be construed to be embraced within the power to furnish.
In other words, the power to furnish should receive such a broad
construetion as would permit the board to rent, lease or build build-
ings for use as detention hospitals, and where it is necessary to
build they should have the power to build buildings of either a
temporary or permanent character as might seem best under the
circumstances.

Our supreme court has held ‘‘the power to furnish’’ to confer the
power to obtain and procure. See Feidenheimer vs. County of
Woodbury, 76 Iowa, 379.

Yours truly,
C. A. RoBBixg,
Assistant Attorney General.

ScrtooLs—ELECTION OF OFFICERS—TIME FOR FILING NOMINATIONS.
—General rule as to computing time is applicable.

March 5, 1914.

W. L. STERN,
Liogan Towa.

Dear Sir: Your letter of the 4th instant requesting a con-
struction of chapter 245, acts of the thirty-fifth general assembly
with reference to the time for filing nominations for the office of
school director has been referred to me for reply.

The statute with reference to the time for filing nominations reads
as follows:

“The names of all persons nominated as candidates for office
in all independent ¢ity or town districts, shall be filed with the
secretary of the school board not later than seven days pre-
vious to the day on which the annual school election is to he
held.””

As you doubtless know we have a statute which fixes the method
of computing time. This is paragraph 23 of section 48 of the code
of 1897, and reads as follows:
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**In computing time, the first day shall be exeluded and the
last included, unless the last falls on Sunday, in which case the
time prescribed shall be extended so as to include the whole of
the following Monday.™

Applying this rule in computing time under the law veferred to.
the last day for filing would be on Monday, March 2d. The word
“‘previous’’ used in the statute is equivalent to and synonymous
with *‘prior’’. You refer to the provision of the statute with ref-
erence to the service of original notices as being analogous with this
section. You will observe that in our original notice statute the
law requires notices to be served ‘‘in such time as to leave at least
ten days Dbefween the day of service and the first day of the next
term.”” Clearly under that section it was intended to exelude in
computation of time both the day of serviee and the first day of the
term, while in the statute under consideration there are not express
words sufficient to take it out of the usual rule for computing time
and this section comes within the general rule that where an act is
to be done a specified number of days before a definite or required
number of days is ecomputed by excluding the first day and includ-
ing the day on which the event is to oceur, and this rule is appli-
cable not only in ecivil matters, but in criminal matters as well,
See the recent case of State vs. Smith, 144 N. W., 32; also Cor 1,
Buell, 6 N. W., 621,

Yours truly,
JOHN FLETCHER,
Assistant Attorney General.

C'171Es AND TowNs—PaviNg—Taxing Cost T0 ABUTTING PROPERTY.
—Property not more than half way to next street and not over
300 feet from improvement may bhe assessed.

March 9, 1914.
Dawnier H. FiTzPATRICK,
Mason City, Iowa.

Dear Sir: Yours of the 3d instant addressed to the attorney
general has been referred to me for reply.

This department has not, thus far, been called upon to interpret
chapter 76, acts of the thirty-fifth general assembly to which you
refer. However, my understanding®of the purpose and meaning of
the statute was to enable the cost of the street improvement to be
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taxed in proportion to the bhenefits received by the property.
whether abutting upon such street or not, provided the property
is not more than half way between the street improved and the next
street, and not more than three hundred feet distant from such
street, and if the improvement is upon an alley, not more than
one hundred feet distant from such alley, The general purpose
of the statute was to reach property which does not abut upon the
street improved, provided it is not more than half way to the next
street and not more than three hundred feet distant from the street
improved. '
Yours truly,
C. A. RosBing,
Assistant Atlorney General.

CITIES—SALARY OF OFFICERS.—Section 3 of chapter 102 aets of
the thirty-fifth general assembly interpreted fixing salaries of
mayors and eouncilimen.

Mareh 10, 1914.
0. B. Towxe,
Keokuk Industrial Ass’n,
Keokuk, lowa.

Dear Sir: 1 have yours of the 9th instant in which you call
attention to the provisions of section 3, chapter 102 of the acts
of the thirty-fifth general assembly as heing the law inquired
about in yours of the 3d instant. If you will examine the index
you will find that this ehapter is neither referred to under the
title of **Cities and Towns’’, nor *‘Cities under Special Charter’’,
nor ‘‘Cities under Commission Form of Government’. The pro-
vision to which you refer reads as follows:

“For the mayor, not to exceed the sum of one hundred
fifty dollars ($150.00) per annum for each one thousand (1000)
of population, or major portion thereof, in such city, and for
cach councilman in such eity, not to exceed the sum of one
hundred twenty dollars ($120.00) per annum for each one
thousand (1000) population, or major portion thercof: pro-
vided, however, that in such ecity no mayor shall receive a
salary greater than the sum of twenty-five hundred dollars
($2500.00) per annum, nor in such city shall a councilman
receive as his annual salary an amouut greater than two thou-
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sand dollars ($2000.00) per aunum; and provided, further,
that from and after the passage of this act, and during the
first term of his office under the provisions of this act, the
mayor and councilmen shall by ordinance fix their compen-
sation as herein provided for their term of office; but there-
after the salary of amy such officer shall not be increased or
deercased during the term for which he shall have been
elected or appointed.”’

In my judgment this provision authorizes the new council to
fix for themselves and the mayor an annual salary based upon
the population as follows: For the mayor not to exceed $150 for
each thousand of population or major fraction thereof of 501 or
over; and for councilmen a salary of not to exceed $120 for each
thousand or major {raction thereof; in no event however should
the salary of the mayor so fixed exceed $2500 nor of the coun-
cilmen exceed $2000 per annum. This ordinance should be enacted
during the first term of office under this act and thereafter the
salary of any such officer should not be increased or decreased
during the term for which he is elected or appointed.

It will be noted that the amount of the salaries is to be left to
the couneil within the maximum limits fixed in this secction.

By the last national eensus Keokuk had a population of 14008
which would authorize a maximum annual salary to the mayor
of $2100 and to the councilmen the sum of $1680.

Yours truly,
C. A. RoBsIxs,
Assistant Attorney General.

a

CoUNTY ATTORNEY-—ALLOWANCE FOR OFFICE RENT.—Board of su-
pervisors may pay rent for office for county attorney when
none is provided by county.

Mareh 18, 1914.
B. B. Bur~quist, County Attorncy,
Fort Dodge, “owa.

Dear Sir: Yours of the 16th instant addressed to the attorney
general has been referred to me for investigation and reply.
You call atteniion to the fact that Mr. Wall has advised the
officers of your county that the hoard could not pay more than
1
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$1250 per year as salary to the county attorney. As I understand
your letter you concede this to he the law, and your further in-
quiry is whether or not the board may in addition to the maximum
salary provided by law allow the additional sum of $25.00 per
month, or $300 per year for office rent and for the services of a
stenographer. In your letter you say the law would certainly per-
mit the board renting an office for its county attorney and he un-
doubtedly ecould colleet anything that he had to pay out for work
done by a stenographer.

The section of our statute covering the matter is code section
468 which reads as follows:

““The board of supervisors shall furnish the elerk of the
district court, sheriff, recorder, treasurer, auditor, county at-
torney and county superintendent with officcs at (he county
seat, together with fucl, lights, blanks, books and stationery
necessary and proper to enable them to discharge the duties
of their respective offices; but in no case shall any such offi-
cers, except the county attorney, be permitted to occupy an
office also occupied by a practicing attorney. Nothing herein
shall be construed to include the law books or library of the
county attorney.”’

In my judgment this section furnishes ample authority for the
hoard of supervisors to allow the county attorney, where it does
not furnish him an office in the court house, a reasonable amount
for office rent. But there is no authority found in this section
for any allowance for services of a stenographer. As to whether
or not there is any other provision whereby an allowance might be
made for work done by a stenographer I have bheen unable to
find anything bearing thereon except code supplement section 308
which provides:

‘‘In addition to the salary above provided, he (the county
attorney) shall receive the fees as now allowed to attorneys
for suits upon written instruments where judgment is obtained,
for all fines collected where he appears for the state, but not
otherwise, and school fund mortgages foreclosed, and his nee-
essary and actual expenses ineurred in attending upon his
official duties at a place other than his residence and the
county seat, which shall be audited and allowed by the hoard
of supervisors of the county.”
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Hence, it follows that in addition to the furnishing of an office,
fuel, lights, blanks, books and stationery provided for in seection
468 of the code, the only expenses the county attorney is entitled
to recover are his necessary and actual expenses incurred in at-
tending upon his official duties at a place other than his resi-
dence and the county seat. If the services of a stenographer were
necessary and expense had actually been incurred for that pur-
" pose at a place other than the residence of the county attorney
and other than the eounty seat of his county I am ineclined to
think that this section would authorize an allowance therefor but
not otherwise.

Yours truly,
C. A. RosBIns,
Assistant Attorney Gencral.l

SUPERINTENDENT OF PuBLic InstRUCTION—LAW MakINg OFFICE
APPOINTIVE—CONSTITUTIONALITY OF Liaw.—Chapter 107, acts
of the thirty-fifth general assembly held constitutional.

Mareh 18, 1914

R. M. Marvin, Attorney,

Manchester, Towa.

Dear Siz:  Yours of the 17th instant addressed to the attorney
general has been referred to me for reply.

Your question briefly stated is whether chapter 107, acts of the
thirty-fifth general assembly providing for the selection of a county
superintendent, and chapter 103 of the thirty-fifth general as-
sembly, providing for the appointment of superintendent of pub-
lic instruction, are constitutional and you call attention to article
2 of section 7 whieh you say reads as follows:

“‘State, county aund township officers shall be elected on
Tuesday after the first Monday. in November' .

but which in fact reads as follows:

““The general election for state, district, county, and town-
ship officers shall be held on the Tuesday next after the first
Monday in November,”’

In view of the fact that courts only hold acts of the legislature
to he unconstitutional when the ease-ean be determined on no
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other ground, this department should be slow to assert that any
act of the legislature is unconstitutional. However, I wounld sug-
gest that the constitutional provision to which you refer was simply
intended to fix the time of holding the election for state, county
and township officers, and it is not equivalent to saying that all
state, eounty and township officers shall be chosen by election., It
simply means that such as are to be elected shall be elected at the
time fixed. If the offices involved were offices ereated or provided for
by the constitution, there might be some ground for your eon-
tention, but inasmuch as these offices were created by the legis-
lature and not by any constitutional provision, the legislature might
provide for their selection by appointment rather than election.
Hence, I am of the opinion that both chapters referred to are
constitutional.
Yours truly,
C. A. RosBing,
Assistant Attorney General.

Hog CrmorLEra SERUM—FUND FOrR How UsEp—PavymeNT OF IN-
specTOR FroM SucH Funb.—Person employed to report on
results of use of serum may be paid from fund.

' Mareh 20, 1914.

C. H. Stance, Director,

State Biological Laboratory,
Ames, Jowa,

Deir Sm: Your letter of January 30th, together with copy of
letter of President Pearson, dated January 26th, has been re.
ferred to me for reply.

Your question briefly stated is whether or not a veterinarian
might be employed to look upe and report on instances where the
results of the use of hog cholera serum were unsatisfactory and
to charge the expense of such employment to the serum fund pro-
vided for in section 3 of the act which provides in part as follows:

‘‘Said moneys shall be kept by said treasurer in a separate
fund to be known as the serum fund and he shall pay out from
said fund as other college funds are expended but only for
expenses directly eonnected with the maintaining of said lab-
oratory and the manufacture, purchase and distribution of
said serum.’’
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In my judgment any investigation necessary to determine
whether or not the serum was properly manufactured, would be
an expense that might be paid from this fund and that under
section 1, which authorizes the president of the college to appoint
a director of said laboratory and such assistants as are deemed
necessary to efficiently carry on said work and with the approval
of said board fix the salary of said assistants, such veterinarian
might be appointed and paid from said fund. If the appropria-
tion provided for under section 11 of the act is sufficient he might
also be paid from that source.

I am also of the opinion that an inspection of this sort might be
made of the serum of other plants which it is the purpose of the
director of the laboratory to purchase and distribute under the
provisions of section 2 of the act, but the inspection of serum or
the results of its administration, unless manufactured by or dis-
tributed through the state laboratory or under the supervision of
its direetor, would not fall within the above rule and should not
be paid for from the serum fund but might be paid from the
appropriation provided for in section 11 of the act.

Yours truly,
C. A. RoBsINS,
Assistant Attorney General.

Frour—SaLe ror Use Witonin State~—Where flour is sold to
baker for use in this state package must bear statement as to
net weight.

“ March 23, 1914.
W. B. BarNEY,
Dairy and Food Commissioner,
Statehouse.

Dear Sir: Replying to yours of the 21st instant, addressed to
the attorney general, will say that in my judgment chapter 307
acts of the thirty-fifth general assembly, while to some extent over-
lapping chapter 180, acts of the thirty-fourth general assembly,
would not operate to repeal the last mentioned chapter and both
would ceontinue in force.

Your second question is whether or, not either of these laws
would apply to sales of flour to a baker where the packages are
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not to be re-sold. Chapter 180 of the acts of the thirty-fourth
general assembly provides:

‘“Every barrel, bag, parcel or package of flour containing
one pound or more, offered or exposed for sale in the state
of Towa, if for use within this state, shall have affixed thereto
in a conspicuous place * * * g statement certifying the
number of net pounds contained in the package.”’

Hence it follows that if the baker referred to is located within
this state and the flour is sold to him for use in this state this pro-
vision, would apply.

Yours truly,
C. A. Roeaixs,
Assistant Attorney General.

AcCKNOWLEDGMENT TAREN OVER TELEPHONE—
Legality discussed.

Norary PusLic

March 26, 19414,
F. W. LinpqQuist,
Gowrie, Towa.

DEeAr Sir: Yours of the 24th instant, addressed to the aunditor
of state, has been referred to this department for reply.

Your question briefly stated is whether or not a notary public
may take acknowledgments of deeds, affidavits and other papers
over the telephone.

Upon an investigation of this question I find that the adjudi-
cated cases are extremely rare. The only cases that I have been
able to find bearing directly upon the question are the following:

Webster vs. Hurst, 130 8. W, 842; (Tenn.) ; in which it was held
under a statute which recéuired the examination of a married
woman separate and apart from her husband, that such examina-
tion could not be made over the telephone.

In the case of Banning vs. Banning, 80 Calif.,, 271; 22 Pac. 210,
the validity of an acknowledgment to a deed was questioned on the
ground that at the time the deed was acknowledged by the de-
fendant who was a married woman, she was not visible, therefore
not personally present before the notary at the time he took her
acknowledgment over the telephone, she being three miles distant
from him. In this case the court held that heecause the party did



REPORT OF THE ATTORNEY GENERAL 167

not deny the execcution of the deed and because of the fact that the
certificate of the notary was in due form, that the acknowledgment
could not be impeached except where fraud was alleged and es-
tablished.

In the case of Sullivan vs. First National Bank, 37 Tex. Civ. Ap.
228; 83 S. W, 421, it was held that an oath to an affidavit which
was required by statute to be administered in the mode most bind-
ing upon the conscience of the individual taking the same and made
by the affiant in the personal presence of the officer eould not he
administered over the telephone although the officer recognized the
voice of the affiant. In the course of the opinion the court said:

‘“The clerk could not possibly identify him as the one making
the affidavit if the question should afterwards arise. In a
prosecution for perjury, such testimony on the part of the clerk
would not even raise an issue against the unknown affiant.
So, we hold that not only is the personal presence of the af-
fiant required, to the end that hy appropriate form and cere-
mony his conscience may be bound, but that it is required
* % * that the officer may see and know that the man who
signs also swears. No modern business necessity requires the
broadening of these rules. To allow the econtention of ap-
pellant would be to open a broad door for fraud and imposi-
tion, and hold out to the perpetrators a tempting chance for
immunity from discovery and identification.”’

In Bernard vs. Schuler, 110 N. W., 966, it is held that a notary
public or other officer cannot legally and honestly certify to the
acknowledgment of a party unless he personally knows or has sat-
isfactory evidence of the fact that he is the identical person de-
seribed in and who executed the instrum®nt.

The supreme court of Missouri has held that a notary is liable for
damages sustained by an innocent party by reason of his false
service whether he was enjoined or not. State vs. Ryland, 163 Mo.
280; 63 S. W, 819.

Our statute prescribing the form of acknowledgment in ordinary
cases is code section 2948, and requires the certificate to set forth,
first, the title of the court or person before whom the acknowledg-
ment was made; second, that the person making the acknowledg-
ment was known to the officer taking the acknowledgment to be
the identical person whose name is affixed to the deed as grantor,
or that such identity was proven b)/&t least one credible witness,
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naming him; and third, that such person acknowledged the execu-
tion of the instrument to be his voluntary act and deed. Where the
acknowledgment is on behalf of a corporation it is required to be
sworn to by certain officers thercof. See code section 2959, The
last mentioned case would fall within the rule of the Texas case
above cited and eclearly could not he taken over the telephone, nor
could the affidavit of an individual be taken over the telephone,
and while it is not a principle to be encouraged I am of the opinion
that where an officer taking the acknowledgment is sufficiently
acquainted with the voice of the person whose acknowledgment is
being taken and positively identifies him thereby and is also ac-
quainted with his handwriting or signature, and also fully makes
known to the party whose acknowledgment is being taken the en-
tire contents of the instrument sought to be acknowledged that such
acknowledgment would be held sufficient, but if one of these ele-
ments is lacking same would be insufficient.

Yours truly,
C. A. RoBBixNs,
Assistant Attorney Gencral.

Boarp oF SUPERVISORS—COMPENSATION—WHEN ACTING AS DRAIN-
AGE BoArRD—F'EES FOR SucH SERVICES To BE PAdD FroM DRAIN-
AGE Fuxp.

March 28, 1914.

Hon. Jorn L. BLEARLY,
Auditor of State.

DEear Sir: Replying to your letter of the 26th instant will say
that code supplement section 469 fixing the compensation of mem-
bers of the board of superwisors limits the number of days that the
board is entitled to receive compensation for session work to

30 days in counties of 10,000 or less population;

45 days in counties of between 10,000 and 23,000 population;

55 days in counties of between 23,000 and 40,000 population;

65 days in counties of between 40,000 and 60,000 population;

75 days in counties of between 60,000 and 80,000 population;

90 days in counties of between 80,000 and 90,000 population;
100 days in counties of more than 90,000 population.
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Said section further provides:

‘‘The time spent by the board of supervisors as a diteh or
drainage board and in considering drainage matters whether
as a single board or jointly with one or more other boards,
shall not be counted in computing the number of days which
any board has been in session, but the members of the board
shall be entitled to ecompensation at the same rate for the time
spent in diteh and drainage matters in addition to the com-
pensation allowed as hereinbefore set forth, but in no case
shall said board be allowed more than fifty days additional
time in ome year for time spent in drainage matters. If on
the same day the board acts both as a county board and also
for the purpose of considering drainage matters, the board
shall be paid for one day only, and from the general fund or
drainage fund as the board may order.”’

I am of the opinion that the quoted provision should be construed
to require the payment for services of the members of the board
in drainage matters from the drainage fund, for if it were to be
paid from the general fund, there would be no occasion for many
of the provisions found in this section, and while it is not specifie-
ally provided that the additional days spent in drainage matters
not exceeding fifty days in any one year shall be paid from the
drainage fund, yet the fact that the board is expressly authorized
to order payment for a single day in which both county and drain-
age matters have been considered from the drainage fund would
clearly indicate that days entirely spent in drainage matters should
be paid for from the drainage fund.

I am enclosing copies of this opinion in order that Mr. Wall may
furnish Mr. Luke and others interested a eopy thereof.

Yours very truly,
C. A. RosaiNs,
Assistant Attorney General.

S1ERIFF—FEES, MILEAGE AND EXPENSE OF SERVING SUBPOENAS AND
OrHER PROCESSES.
March 28, 1914.
Cnas. J. Lewis, County Attorney,
Mt. Ayr, Iowa. .
DEesr Sir: Yours of the 25th instant addressed to the attorney
general has heen referred to me for reply.
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Your first question is:

“‘Under section 511 of the supplement to the code, 1907, or
under any other provision of the statutes of Towa is the sheriff
entitled to charge and receive any mileage in serving a warrant
of arrest?’”’

In my judgment subdivision 12 of this section which reads
‘“Mileage in all cases required by law going and returning, be per
mile”’, is applicable, and that the sheriff would be entitled to such
mileage, but where the same is charged he would not be entitled to
expense of transportation under subdivision 3 of code supplement
seetion 511 to which you refer,

Your second question is:

““What fees is the sheriff entitled to charge and receive in
the serving of grand jury subpoenas? Is he entitled to charge
and receive his expenseg in serving grand jury subpoenas, such
expenses as livery hire, hotel expenses and like expenses?’’

This is covered by subdivision 4 of the saine section which pro-
vides: “‘For serving and returning a subpoena, for each person
served, 20c¢’’, to which should be added mileage as provided in
subdivision 12 above quoted, the basis being the actual number of
miles traveled going and returning in serving such subpoena.
Hotel expense, livery hire or other like expense should not be added
to the mileage thus charged.

Your third «uestion is:

““In seetion 510-a of said supplement, line 17, what expenses
are to be covered by the words, ‘the expenses necessarily in-
curred and actually paid while engaged in the performance of
official duties in serving eriminal proeess’? What is included
within the words, ‘criminal process’ as here used? Is grand
jury subpoena included as ‘eriminal process,’ as here used?’’

'3

In my judgment the term ‘‘criminal process’’ as here used re-
fers to that process by which jurisdiction is acquired of the defend-
ant, such as a warrant of arrest, possibly also to search warrants
served in a criminal proceeding, but does not apply to nor include
a grand jury subpoena,

Your fourth question is:

““Is twenty cents for each person served and mileage (five
cents going and returning, each way) all that the sheriff is
entitled to in serving grand jury subpoenas?’’
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In my judgment this question should be answered in the affirma-

tive.
Yours truly,
C. A. RoBBINS,
Assistant Aitorney Qeneral.

TAXATION—SOLDIER’s EXEMPTION.—Amoeunt exempt to he based on
actual value and not taxable value.

March 31, 1914.

Mr. R. R. Stuart,
Hampton, ITowa.

Dear S1r: I am in receipt of your ecommunication of the 30th
instant advising that Mr. Reeves, a member of the thirty-fifth gen-
eral assembly, states that it was the intention of the legislature to
amend the act of the thirty-fourth general assembly making the
twelve hundred dollar exemption mean an exemption of taxable
value and not actual value of the property exempted to soldiers,
sailors and the widows of such soldiers and sailors,

Possibly the author of the bill so intended but surely the language
does not warrant the statement that the legislature intended this.

Chapter 115, acts of the thirty-fifth general assembly, amends
chapter 62, acts of the thirty-fourth general assembly, so that as
amended it reads as follows:

‘“The property not to execeed twelve hundred dollars in ac-
tual value, of any honorably discharged Union soldier or sailor
of the Mexican war or of the war of rebellion or of the widow
remaining unmarried of such soldier, or sailor. It shall be the
duty of every assessor annually to make a list of such soldiers,
sailors, widows and to return such list to the county auditor,
upon forms to be furnished by such auditor for that purpose;
but the failure on the part of any assessor so to do shall not
affect the validity of any exemption.

““All soldiers, sailors or widows thereof referred to herein
shall receive a reduction of twelve hundred dollars, the same
to be made from the homestead of such soldier or widow, if he
or she shall own a homestead of the value of such exemption,
otherwise out of such property as shall be designated and
owned by the soldier, sailor or widow. Such designation to be
made either to the assessor or by writing filed with the county
auditor on or before July 1st, each year.”
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As so amended the act is very clear. The beginning of the sec-
tion as amended says: ‘‘The property not to exceed twelve hundred
dollars in actual value’’ ete. The twelve hundred dollars referred
to in the amended portion refers to the twelve hundred dollars
above stated, viz: twelve hundred dollars in actual value.

The purpose of the amendment was not as suggested by Mr.
Reeves to enlarge the exemption from twelve hundred dollars to
forty-eight hundred dollars of actual value by accomplishing this
in an indirect manner by substituting actual value for taxable
value but to make clear from what property the twelve hundred
dollar exemption should be taken. Such an amendment was abso-
lutely imperative for this reason: an old soldier might have real
estate, bank stock and moneys and credits. Moneys and credits,
as you know, are assessed now at a flat rate of five mills on the dol-
lar. Bank stock is assessed at eighty per cent of the actual value
and real property in cities and towns of the value of one thousand
dollars to four thousand dollars is often assessed at its full value
or 100% ; whereas farm land is assessed even after the increase at
from 40 to 50% of its actual value.

It was therefore a matter of very great consequence to know
whether the exemption was to be taken from moneys and eredits,
from real estate located in the city, farm lands or bank stock.
Some old soldiers are fortunate enough to have all those various
kinds of property.

It was to clear up this difficulty that the amendment was passed,
hence the law as amended allows an exemption of twelve hundred
dollars of the actual value of the property held by the soldier or
widow of such soldier, such exemption to be made from the home-
stead, if the soldier or widow owns a homestead of the value of such
exemption; otherwise out of such property as shall be designated
and owned by the soldier, sailor or widow.

Yours very truly,
George Cosson,
Attorney General of Iowa.
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Crries AND TowNs—DEPosIT oF Darny BaLANcES BY TREASURER.—
Chapter 55 acts of the thirty-fifth general assembly requiring
deposits not applicable to towns.

April 29, 1914.

F. E. Sxora, Town Clerk,

Kalona, Iowa.

Dear Sir: Replying to yours of the 27th instant will say that
vour question, which reads as follows:

““Does the law eompel the treasurer to deposit the publie
funds belonging to the town with some bank at the rate of 2%
on 90% of the daily balances?™’

should be answered in the negative,

The law requiring city officials to deposit public funds at inter-
est is found in chapter 55, acts of the thirty-fifth general assembly,
and applies to cities of the first and second class, cities under special
charter and cities under the eommission form of government, but
not to incorporated towns,

Yours truly,
C. A. RoBsBINs,
Assistant Attorney General.

Crries—UxpeEr  ComuissioN  Pran—CoMpPENsATION oF (CoMMIS-
SIONERS WHEN AcTING AS BoirD oF REVIEW.—Are entitled to
compensation provided in seetion 669 of code.

May 8, 1914.

ITARRY S. STANBERRY,

Mason ('ity, Towa. w
DEear Sik: Your favor of the 7th instant has been referred to
me for reply.
Your inquiry is, ‘*Are commissioners elected under the com-
mission form, when acting as members of a board of review, entitled
to extra compensation above what they receive as commisioners?’’

Section 669 code supplement, 1907, after referring to ecities of
the first class, says:

““And in all other cities and towns * * * members shall
be paid in addition to the foregoing as members of the bhoard of
review an amount not exceeding $1.00 for each session of not
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less than three hours, aud the compensation for services as
members of the board of review shall be paid out of the county
treasury.”’

This compensation, you will notice, is paid from the county and
not the city treasury. There seems to be nothing in the acts or
amendments pertaining to commission governed cities which in any
way changes section 669 and its application to cities under the
commission form.

Chapter 102, acts of the thirty-fifth general assembly, amends
and fixes the compensation of commissioners, the wording being:

‘“And their total compensation shall be as follows’’, ete.

The compensation is here paid from the eity treasury and it
seems a fair interpretation to say that the words ‘‘total compen-
sation’’ mean total compensation from the city. Taken together
it seems that section 669, above referred to, is applicable to cities
under the commission form and that the commissioners are en-
titled to the extra eompensation as provided by section 669. Ilence,
the question should bhe answered in the affirmative.

Yours truly,
WiLey 8. RANKIN,
Special Counsel.

o CnoLers SERUM—CoST OF PrODUCTION—ITEMS TO BE ADDED
To OriGINAL CosT IN DETERMINING SELLING PRICE.
May 13, 1914.
(. H. STANGE,
Ames, lowa.

DEear Sir: Replying to fours of the 11th instant will say that
in my judgment it would be permissible to charge against the cost
of the production of serum, in order to arrive at the price at which
it is to be sold,

First, a reasonable proportion of the director’s salary;

Second, an amount which might be designated as a sinking fund
to cover possible losses on account of poor serum;

Third, an amount to cover other accidents or contingencies which
might result in loss;

A
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Fourth, interest on the amount invested in the plant or a reason-
able rental of such plant, including a reasonable amount for depre-
ciation.

However, 1 am of the opinion that it would not be proper to
charge interest on the amount of serum in storage for the reason
that those funds are furnished by the state.

Yours truly.
('. A. Rossins,
Assistant Attorney General.

Privary Erections—C1ANGE 0F AFFILIATION—How aNp WiEN
ACCOMPLISHED,

May 21, 1914.
E. T. Megreprru,
Des Moines, lowa.

Dear Sir: In vours of the 21st instant, addressed to the attor-
ney general, you call attention to the faet that confusion exists
among voters as to their right to change party affiliation on primary
election day, and ask to be advised as to the matter.

This department has heretofore held that under code supplement
section 1087-a8 one whose party affiliation has already been de-
clared and registered might change his party affiliation without
challenge and without filing any affidavit or taking any oath at any
time not less than ten days prior to the date of any primary elee-
tion by filing a written declaration with the county auditor stating
his change of party affiliation.

In the latter part of the same sectionit is further provided:

> Any elector whose party affiliation has for any reason not
been registered or any elector who has changed his residence
to another precinet, or a first voter or citizen of this state cast-
ing his first vote in this state shall be entitled to vote at any
subsequent primary election in the same manner and upon the
same terms as provided in section seven of this act, and the
clerks of the primary election shall record his party affiliation
and the county auditor shall add his name to the alphabetical
lists for use in subsequent primary elections as provided for in
section seven of this aet.”’ .
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It will be observed, however, that this provision simply has ref-
erence to the registering on election day of party affiliation not pre-
viously declared or registered in that voting precinet.

In code supplement section 1087-a9 it is further provided:

‘“Any elector whose party affiiliation has been recorded as
provided by this act and who desires to change his party af-
filiation on the primary election day, shall be subject to chal-
lenge. If the person challenged insists that he is entitled to
vote the ticket of the political party to which he has transferred
his political affiliation and the challenge is not withdrawn, one
of the judges shall tender to him the following oath: ‘You do
solemnly swear (or affirm) that you have in good faith changed
your party affiliation to and desire to be a member of the
.................. party.” And if he takes such oath he shall
thereupon be given a ticket of such political party and the
clerks of the primary election shall change his enrollment of
party affiliation accordingly.”’

In my judgment one whose party affiliation has already been re-
corded may, by taking the prescribed oath set forth above, change
his party affiliation on primary election day. See, Jones vs. Fisher,
137 N. W, at 941.

Yours truly.
’ ('. A. RoBBINS,
Assistant Attorney General.

Evrections—SpEcisL Hevp In ConNEcTION Wit PriMary—HOURS
FOR VoTIiNG.— Where special election is held in connection with
primary the faet that the hours for voting are not the same as
provided for under general election laws does not invalidate
election. »

Junie 12, 1914.
Frep Jensex, County Attorney,
Spencer, Iowa.

DE\AR Sir: In yours of the 12th instant, addressed to the attor-
ney general, your first question is whether or not when a special
election matter is submitted at the primary election and the polls
are kept open only during the hours required by the primary elec-
tion law and not as required hy the general election law such elec-

:
k
2
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tion would be valid in so far as the special election feature is con-
cerned.

In my judgment this question should be answered in the affirm-
ative. The general election law requires the polls to be open be-
tween the hours of eight o’clock in the forencon and seven o’clock
in the evening, whereas the primary election law requires the polls
to be open from nine o’clock a. m. to eight o’clock p. m., except in
cases Where regisiration is required, and in each instance the polls
are to open carlier.

‘‘The provision of a statute as to the time of openming and
closing the polls is so far directory that an irregularity in this
respeet which does not deprive a legal voter of his vote or ad-
mit a disqualified person to vote will not vitiate the election.”

15 Cye, p. 364, and cases cited.

In an Ohio case cited on this page it will be observed that the polls
were closed one hour at noon and it was held not to invalidate the
clection; and in the Florida case cited on the same page there was
a delay of less than one hour in opening the polls and only one per-
son was prevented from voting by reason of such delay and it is
not shown that such vote would have changed the result, and it
was held that the election was valid.

In your ease the length of time the polls were open was the same,
the opening time being one hour later, and the closing time one
hour later. Ilence T am of the opinion that this was a sufficient
compliance with the law even though the general election hours
govern rather than those of the primary election.

‘With reference to your second question will say that in my judg-
ment there should have been an order of the board of supervisors
appointing primary election judges, judges of the special election.
However, if they performed the duties, they were de facto officers
and their action would be legal.

Yours truly,
C. A. RoBBINS,
Assistant Attorney General.
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sapiton ExrensioN—Sane oF Houses ReMovep From tue Ex-
TENSION Prar.—State may scll houses removed to other loca-
tions together with the lots they occupy.
July 14, 1914
Execumve Couxci,
Statehouse.

GENTLEMEN :  Replying to yours of the 14th instant concerning
the authority of the executive council to remove houses belonging
to the state and situated in the so-called Capitol Extension ground
to other lands owned by the state and directed 1o be sold by the
same act will say that this department concurs with the view ex-
pressed in your letter to the effect that section 6 of the act eonfers
upon the exeeutive couneil the power to so remove said buildings
and to sell the same together with the lots to which they ave re-
moved that being a disposition of the same within the meaning of
said section 6.

Yours truly,
(. A. RoBBixs,
Assistant Attorney General.

Scnoors—TreAsvrER—DrrosiT oF Fouxps i Baxk.—Treasurer
seleets bank; board passes only on sufficiency of bond.

July 18, 1914,
C. Svruvax, Cashier,
Cherokee, Towa.

Dear Sir: Replying to yours of the 16th instant, addressed to
the attorney general, will say that hy chapter 247, acts of the thirty-
fifth general assembly it is made the duty of the treasurer of each
school district to deposit all funds in his hands as such treasurer
in some bank or banks in the state at interest at the rate of at least
2% per annum on 909 of the daily balances payable at the end of
each month, all of which shall acerue to the benefit of the contingent
fund of such school corporation; ‘“but before sueh deposit is made
such bank shall file a bond with sureties to be approved by the
treasurer and the board of directors of such corporation in double
the amount deposited.”’

In my judgment the treasurer has the right to select the bank in
which the deposit is to he made, and the hoard of directors primar-

v
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ily have nothing to do with the question of where the funds should
be deposited.  Ilowever, the bond must be approved by the board
as well as by the treasurer. Until a bond has been filed and ap-
proved by bhoth {reasurer and the hoard the treasurer is aecount-
able for the funds and may keep or deposit the same wherever he
sees fit,
Yours truly,
C. A. RosBINsg,
Assistant Attorney General.

DRAINAGE—ASSESsMENT oF Cost—AvoUuNnT Tiar Mavy BE As-
SESSED Agamnst Lanp—Laxp OwWXNED BY STATE—RULE IN Sucit

(C'ASES.
July 23, 1914,
Execurive CouNciw,
Statehouse.

GENTLEMEN: In yours of the 23d nltimo you call attention to
the facl that an assessment of $70 per acre has been levied against
the land in Eagle Lake, Kossuth county, presumably to cover the
cost of some drainage system, and that the amount of the assess-
ment equals the value of the land, and your question, hriefly stated,
is whether or not an assessment which amounts to a confiseation of
the entire value of the property is lawful.

There seems to be no question about the power to create a lia-
hility against the property. In some states it is held that this is
the extent of the power and that even where the land is held by an
individual he cannot be rendered liable personally for the assess-
ment, but that the extent of liability would bé to exhaust the prop-
erty. See, Teanhoe vs. Enterprise, 29 Oreg. 245; 35 L, R. A. 58,
Notes 111 and IV. However, there are some authorities that go
further and hold that the owner of the land may also be held per-
sonally liable and that he is liable for any deficiency remaining un-
satisfied after exhausting the property. See Note V, same case. Of
course where the property is held by the state in its sovereign ea-
pacity it is exempt from such assessment. IFor instance, where it
was sought 1o assess the cost of sewer against the capitol square and
this right was denied. See Polk County vs. State, 69 Iowa, 24.
However, I assuine that the lands in controversy are held by the
state with a view to investment or profit and that the rule adopted
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in the case of Siouz City vs. Independent ‘School Dist., 55 Iowa,
150, where the taxes were sustained would apply. See also Madison
County vs. Winterset, 145 N. W., 492, wherein it was held that a
part of the cost of paving the public square abutting upon the
courthouse grounds was properly chargeable to the county.

Ocecasionally it is provided by statute that the cost of publie im-
provement shall not exceed a certain percentage of the entire value
of the property benefited, but in the absence of such a statute I
am of the opinion that where the property is liable to assessment
at all an assessment may be levied equaling the entire value of the
property.

Yours truly,
C. A. RosBixs,
Assistani Attorney Gencral.

RaiLroap CoMMISSION—EXPENSE oF PrINTING BRIEFS I INTER-
STATE AND INTRASTATE CAsEs—IFROM WiAT Fuxps Paip.

July 23, 1914,
Execumive Councii,
Statehouse,

GENTLEMEN: Replying to yours of the 14th instant will say that
the fund ereated by chapter 334, acts of the thirty-fifth general as-
sembly is the primary fund from which to pay the expenses of the
railroad commission in preparing and submitting cases to the Inter-
state Commerce Commission when involving interstate rates and
services affecting Towa, and to investigate and prepare cases affect-
ing Jowa intrastate rates and services.

As to whether or not the briefs referred to in your letter would
properly fall within the term *‘preparing and submitting cases’
or ‘‘investigating and preparing cases’’ as stated in the section is
the real question. In my judgment they might properly be paid
for from this fund, and in cases where the state or any of its de-
partments was a party, either as plaintiff or defendant, then the
briefs in such cases might be paid by the council under chapter 2
of the acts of the thirty-fourth general assembly as amended by
chapter 11 of the acts of the thirty-fifth general assembly. How-
ever, it will be observed that under this provision ‘‘the executive
council of the state of Iowa is hereby authorized to pay any costs
taxed,”’ ete. This would indicate that the council should exereise
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a discretion in the matter and that it might not be required to pay
from this fund all such costs that might be taxed in any given mat-
ter. Hence, I am of the opinion that the council might pay for the
briefs in question from either of these funds in its discretion and
might also pay the same from the general revenues of the state.
Yours truly,
C. A. RoBains,
Assistant Attorney General.

Crmes AND TowNs—EMPLOYMENT oF AGENTS—COMPENSATION,—
Cities and towns have the right to employ persons to perform
certain enumerated duties for them and the mayor has no right
to refuse to sign a warrant for the compensation of such agent.

August 22, 1914,
J. W. KripELBAUGIH, City Solicitor,
Chariton, lowa.

DEar Sir: In yours of the 12th instant, after reciting the facts
showing the employment of one Frank C. Larimer as manager, and
after setting out a portion of the resolution by virtue of which he
was employed, and after detailing some of his duties under said
employment, you propound the following question, ‘‘Is the employ-
ment of Larimer legal?’”’

In my judgment the question should be answered in the affirm-
ative. A city has the power to employ agents and servants to as-
sist in the transaction of its business. See, 28 Cye, 588; Stewart vs.
City of Council Bluffs, 58 Iowa, 642; also Hathaway vs. City of Des
Moines, 97 Towa, 333. w

In my judgment, however, such an agent or employe would only
have authority over such matters as are especially enumerated or
delegated to him either at the time or after the time of his employ-
ment. In other words, the ecity is without authority to delegate to
him any general powers.

Your second question is, ‘‘Does the mayor have the right to re-
fuse to sign a warrant for payment of his wage, the bill having
been allowed by the council?”’

On the assumption that the bill covers only services rendered by
the claimant under the direction of the council and does not in-
clude matters which the claimant assumed to do without the direc-
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tion of the council this question should be answered in the nega-
tive.

For your information 1 may say that on July 22, J. C. Seward,
your mayor, propounded the following question:

““Qur city council electcd a man as eity manager to take over
the general affairs of our city and same was done by resolution
and not by ordinance, and under said resolution fixed his salary
at $100.00 per month and did not state out of what fund it was
to be paid. I want to know if the council have to make said
salary by ordinance in order to be legal and if I as mayor
should sign order for payment of money out of general fund
would I not he liable for so doing.”’

To which on the 23d of July T replied as follows:

“Replying to yours of the 22d instant will say that if your
¢ity has adopted the commission plan of government then it
may employ the serviees of a general agent, otherwise not.”’

From his statement of the matter T was led to believe that the
council had assumed to appoint a general manager within the mean-
ing of the law conferring this power upon commission plan ecities
and hence the answer given. While it would clearly be within the
power of the city to employ one man to do several items of work yet
I am at a loss to kuow where a man niight he found who would be
an expert in all lines and henee qualified to oversee all branches of

the city’s business.
Yours truly,
C. A. Roesins,

Assistant Attorney General.

Erecrric CurRRENT—TRANsMINsoy LiNEs—ERECTION OF AvoNe
Hrciiwavs AxNp Across Pusric Lanps anp StrEAMS,—Grant
of authority by supervisors or railway commission dis-
tinguished. '

August 25, 1914.

H. W. WAGNER,

Care Engineering Experiment Station,
Ames, Iowa.

Dear Sik: Replying to yours of the 24th instant will say that
chapter 94, acts of the thirty-third general assembly, gives the
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county supervisors the right to grant the use of public highways
for transmission of electrie current but you will observe that it
does not confer upon them any power over other lands.

Chapter 174 of the acts of the thirty-fourth general assembly
confers upon the railroad commission power to grant the right to
construet such lines over, along and across publie lands and streams,
and the lands of any person or persons and to acquire the necessary
interest in real estate therefor in addition to the erecting of the
same upon the highway,

Your first question is:

‘““Would it be violating the law to erect and operate an elec-
tric transmission line along the publie highway without a grant
from either the supervisors or railroad commission, provided
the construction and maintenance complies with chapter 94 of
the laws of the 33d assembly?”’

This question should be answered in the affirmative.

Your second ¢uestion is:

““Is a grant from both the county supervisors and the state
railroad commission necessary for the construction and opera-
tion of such a transmission line on the public highways? If
not, who has the primary power in this matter, the supervisors
or the commission? Or is a grant {rom either body sufficient?”’

If it is only desired to construet the line on a public highway
the grant from the board of supervisors is all that is required. If,
however, the line must cross public lands or streams as well as
public highways then the grant from the railroad commissioners
would be sufficient.

Yours truly,
C. A. RoBBINS,
Assistant Attorney General.

BrackrisTiNg.—Association of business men for purpose of ‘‘black-
listing’’ persons who do not pay bills—Such association held
to be unlawful.

August 28, 1914.
Mk. J. A. HARRELL,

Webster City, Iowa.

Dear Sir: Yours of the 24th instant addressed to the attorney
general has been referred to me for reply. You eall attention to
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the faet that it is proposed by your merchants to organize a rating
agency and you state the scope of its proposed operations as fol-
lows:

““To open an office and employ a manager and such assist-
ance as he may need, to use a card system of information kept
in cipher, for the manager to secure all information possible
through his personal work and also secure from all merchants
of the association their experience with the parties, and ar-
range all such information on the ecard, the same to be fur-
nished any member of the association upon application by
phone or written report by cipher. 1t is then left to the indi-
vidual merchant himself whether or not he shall extend credit
to the party.”’

As herein stated, I see no legal objection to the plan. However,
you add the following proposition:

‘“ Another thing we would like to use is that in case a party
opens an account with a member of the association and refuses
or neglects to pay, or cannot pay, to refuse him further credit
with all the members until he first pays the original obliga-
tion.”’

In my judgment this method of handling the matter would be
clearly illegal. I call your attention to the case of Weston v. Barni-
coat, 175 Mass., 454 ; 49 L, R. A., 612, and especially the authorities
collected in the note. You will doubtless find this volume in the
office of some attorney in your city, and I would suggest a careful

examination of the same.
Yours truly,
C. A. RoBains,

Assistant Attorney General.

Ed

G1Fr ENTERPRISE LAW-—INTERPRETATION OF—WHAT CONSTITUTES
A VIOLATION,
August 28, 1914.
Mr. D. A. MagEE, Secretary,
Retail Merchants Association,
Sioux City, Iowa.

Drar Sir: I am in receipt of your communieation of the 27th
instant enclosing rules governing the Golden Gate contest, to-
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gether with a copy of paper showing the method of such contest,
with an additional explanation on your part.

From your letter, from the rules and from the facts set forth
in the paper it appears that two or more merchants and business
men have associated themselves together for the purpose of giving
prizes to persons purchasing merchandise of one or more of the
business coneerns engaged in such association; that on account of
such purchase tickets, stamps or certificates are given to each per-
son aecording to the amount of money invested and that each
stamp or ticket contains a certain number of votes, and that the
person receiving the highest number of votes secures the prize.

Chapter 226, acts of the thirty-third general assembly, provides
in part:

‘“Whenever two or more persons enter into any contract,
arrangement or scheme, whereby for the purpose of inducing
the public to purchase merchandise or other property of one
of the parties to said scheme, any other party thereto, for a
valuable consideration and as a part of such scheme, advertises
and induces or attempts to induce the publie to believe that
he will give gifts, premiums or prizes to persons purchasing
such merchandise or other property of such party to said
scheme, and that stamps or tickets will be given by the seller
in connection with such sales entitling the purchaser of such
property to receive such prizes or gifts from any other party
to such scheme, the parties so undertaking and ecarrying out
such scheme shall be deemed to be engaged in a ‘gift enter-
prise’, unless the articles or things so promised to be given
as gifts or premiums with or on account of such purchases,
shall be definitely deseribed on such stamp or ticket and the
character and value of such promised prize or gift fully made
known to the purchaser of such merchandise or other property
at the time of the sale thereof, and wnless the right of the
holder of such stamp or ticket to the gift or premium so prom-
tsed becomes absolute upon the completion upon the delivery
thereof without the holder being required to collect any speci-
fied number of other similar stamps or tickets and to present
them for redemption together, and the right of the holder of
such stamp or ticket to the prize or gift so offered is absolute,
and does not depend on any chance uncertainty or contingency
whatever.”’ .
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1t is evident then that two or more persons have associated them-
selves together; that this is done for the purpose of inducing or
attempting to induce the public to believe that they will give gifts;
that this is done in order to promote the sale of merchandise.

The mere fact that it is called a certificate instead of a ticket
could not possibly alter the situation, as the certificate may be
the same as a ticket—an article of value in the event the person
sccures the largest number of certificates or votes. As before stated,
the matter then becomes a gift enterprise unless the stamp, ticket
or certificate becomes ahsolute upon the completion of its delivery
without the necessity of the holder being required to collect any
specified number of other certificates, and without its redemption
depending upon any ‘‘chance. uncertainly or contingency what-
ever.”’

It is common knowledge that at various times newspapers have
given automobiles and pianocs as prizes to the person securing the
largest number of subseribers. This however does not offend against
the gift enterprise aet because it is only one person or concern
operating individually, Each of the merchants engaged in the
Golden Gate contest could individually carry on the identical con-
test save and exeept only that it was carried on individually and
not in co-operation with other merchants. It is the faet that two
or more join together for the purpose of giving prizes which makes
it offend against chapter 226, acts of the thirty-third general as-
sembly.

In my opinion the scheme is not a gambling or lottery scheme
as to a large extent the reward depends entirely upon the energy
or the amount of purchases rather than upon a game of chance
such as the securing of a lucky number; but as before stated, its
viee consists in the faet that it is operated by a combination of
merchants and the further fact that each certificate containing a
certain number of votes does not tarry with it a definite value by
itself and is not redeemable by itself.

If these merchants desire to combine together and desire to give
a prize by making each certificate worth a definite amount, even
though it was valued at only a fraction of a cent, and provided
further that they arranged for the redemption of each certificate
without in the language of section 2 of the aet in question, ‘‘the
holder heing required to collect any specified number of other sim-
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ilar (certificates) stamps or tickets’’, it would not be in violation

of the gift enterprise act.
Yours very truly,
GEOrRGE ("'0SS0ON,

Attorncy General of ITowa.

TAxXEs—DELINQUENT—COLLECTION OF—('OMPENSATION TO BE Pamp
COLLECTOR.
August 31, 1914.
I. E. DoucnERTY, Aftorney,
Rockwell City, Towa.

DEear SiR:  Yours of the 29th inst. addressed to the attorney gen-
eral has been referred to me for reply.

This department has heretofore held that chapter 89 of the thir-
ty-third general assembly, to which you refer, does not apply to
all delinquent taxes collected by the colleetor, as did section 1407
of the code supplement, but only to ‘‘such delinquent personal
property taz.as the board may designaie.”” On items thus desig-
nated the compensation of the collector is fixed by this section as
follows :

““And may pay such collector as full compensation for all
services rendered and cxpenses incurred a sum not to cxceed
10 per cent of the amount collected.”

Hence, I am of the opinion that while the 5% may, and should
still, be collected from the delinquent that this 5% would, in such
cases, go to the county and not to the collector.

Yours sincerely,
C. A. RoBBINg,

Assistant "Attorney General.

ELEcTiONS—REGISTRATION OF VOTERS.—Registration law does not
apply to unincorporated villages even though the estimated
population exceeds that specified in the code.

September 8, 1914.
W. E. GiLTNER, Atforney,
Albia, Towa.
DEeAr Sir: Replying to yours of the 5th inst., concerning re-
quest of your county auditor. W. M. Petérson, for an opinion re-
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specting the provisions of chapter 108 of the acts of the thirty-
fifth general assembly as applied to the unincorporated village of
Buxton, which is situated partly in Mahaska and partly in Monroe
counties, will say that by chapter 3 of the acts of the thirty-fourth
general assembly it was provided:

‘“Wherever in the code or in the supplement to the code or
any copy of the session laws prior to this date, the population
of any county seat or town is referred to, it shall be determined
by the last certified or certified and published official census,
whether the same be state or national.”

Inasmuch as the village of Buxton has neither been platted nor
incorporated, there would be no way known to the law whereby its
limits might be determined. Hence, no method whereby the popu-
lation of such village as distinguished from the township in which
it may be situated could be ascertained by either state or national
census. Hence, there would be no way of knowing that the village
of Buxton contained the 3,500 population required in order to
necessitate the registration of voters for the general election.

Yours truly,
C. A. RoBBiNs,

Assistant Attorney General.

TowNSHIPS—LIABILITY FOR INJUriEs.—Townships are not liable
for injuries received by a person engaged in working his poll
tax.

September 14, 1914.

E. B. StiLes, County Atforney,
Manchester, Iowa.

Dear Sir: Yours of the 12th instant, addressed to the attorney
general, has been referred to me for reply.

Your question, briefly stated, is whether or not one who has been
warned out by the road supervisors to work out his poll tax, as re-
quired by code supplement seetions 1550 and 1551, and who is in-
jured by the caving in of a gravel bank while thus engaged may
recover his damages from the township or township trustees.

Our supreme court has held that a township is not a corporation
and cannot be sued. (Theulen vs. Viola Twp., 139 Towa, 61.) It
was also held in the same case that the duties of the township trus-
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tees in conneection with the repair of the roads were quasi judieial
and that they were not personally liable for errors or mistakes or
even negligence. And it has been further held that there is no
liability to a private individual unless the injury be the result of
malice or corruption.  (Sce Nolan vs. Reed, 139 Towa, 68, and cases
cited on page 72.) Henece it would seem to be clear that unless the
liability is imposed by the workmen’s compensation law that none
exists.

Code supplement section 1550 imposes on the road supervisors the
duty of requiring all able bodied male residents of his district be-
tween the ages of 21 and 45 to perform two days’ labor on the roads
between the first days of April and October of each year, and the
following section requires the one liable to perform the labor upon
receipt of proper notice to meet the supervisor at such time and
place and with sueh tools, implements and teams as he may direct
and labor diligently under his direction for eight hours each day.

It will be observed that the person performing this labor is in no
sense an employe of either the township or of the road supervisors
or of the trustees of the township. He is merely engaged in the per-
formanece of a duty imposed upon him by the statute. Hence the
workmen’s compensation law would not apply, and in my judgment
your inquiry must be answered in the negative.

Yours truly,
C. A. RoBBINs,

Assistant Attorney General.

Crmies Anp Towns—BuiLping TransmissioN Lines—CosT—How
PAmn—QUESTION SUBMITTED TO PEOPLE. —Where current is sold
by one municipality to another, people of each should vote on
proposition.

September 22, 1914.
GEo. J. ScHoLZ,

Alta Vista, Towa.

DEear Sir: Yours of the 16th instant, addressed to the attorney
general, has been referred to me for reply.

You ecall attention to the faet that the town of Alta Vista is con-
templating the building of an electrie transmission line from the
neighboring town of Elma and the buying of electrie current from
that town for municipal purposes, and that hy October 1st you will
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have enough cash on hand in the general fund to pay for the con-
struction of said transmission line, and that the outstanding in-
debtedness of the town, not yet due for several years, amounts to
$2,000, and your question as stated by you is:

““Could the town council have this line built and paid for
out of the general fund without first submitting the proposition
to a vote?"’

This matter is covered by section 720 supplement to the code,
1913, the material portion of which reads as follows:

““And they shall have power to enter into contracts with
persons, corporations or municipalities for the purchase of heat,
gas, water, and eleetrie current for either light or power pur-
poses, and shall have power to sell the same either to residents
of such municipality, or to others, including eorporations, and
to erect and maintain the necessary transmission lines there-
for either within or without the corporate limits, to the same ex-
tent, in the same manner, and under the same regulations, with
the same power to establish rates and collect rents as is or here-
after may be provided by law for eities having municipally
owned plants. No such works or plants shall be authorized,
established, erected, purchased, leased or sold, or {ranchise ex-
tended or renewed or amended, or contract of purchase entered
into, unless a majority of the legal electors voting thercon vote
in favor of the same at a general, city or special election.”’

I am therefore of the opinion that your question should be an-
swered in the negative for the question would have to be submitted
to a vote even though you had money in the electric light fund with
which to pay for the transmission line.

I would also suggest the further difficulty which may possibly
have to be encountered and that is whether or not this seetion
above quoted would not require the town of Elma to submit to its
inhabitants the question of whether it should enter into the con-
tract to sell to your town the electricity. There would scem to be
as much necessity for the selling corporation to submit to its
inhabitants the question of whether or not it would engage in the
husiness of furnishing electrie current to persons outside its corpor-
ate limits as for the huying corporation to suhmit to its inhabitants
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the question as to whether or not it would buy the finished produet
rather than erect its own plant,

Yours truly,
C. A. RoBbixs,

Assistant Attorney General.

EvLecTioNs—GovERNOR'S  ProcradaTioN—PuBLicaTioNn N (forN-
TiES.—Only necessary {o publish in each county portions of the
proclamation which refer to offices which people iu ccunty may

vote to fill.
September 30, 1914,
J. J. McMariox, Sheriff,

Harlan, Towa.

DeAr SIR: Replying to yours of the 28th instant, addressed to
the attorney general, relative to the publication of the governor’s
election proclamation will say that I have conferred with the at-
torney general concerning the matter and both he and T are of the
opinion that it would be a substantial compliance with the law re-
(uiring sueh publication to publish in each county only such por-
tions thereof as designate the offices ecandidates for which the voters
in your county would have the right to vote. That is to say, there
should be published in each eounty the portion referring to the state

ticket, also the portion having reference to the United States sen-
" ators and congressmen in the congressional district, and the judicial
ticket including justices of 1he supreme court and judges of the dis-
triet court of the judieial distriet, senators and representatives of
the general assembly for the senatorial and representative distriets
in which your eounty is represented.

Yours truly, w
C.’A. RoBBINS,
Assistant Attorney General.

ELECTIONS—NON-PARTISAN JUDICIARY BALLOT—ALPIIABETICAL Ro-
TATION OF NAMES.—Names of candidates for distriets and su-
perior court should be rotated.

October 9, 1914.
J. D. HaxNaw, County Auditor,

Council Bluffs, Iowa.
Dear Sig:  Your letter of the 8th inst., addressed to the attorney
general, has been referred to me for reply. Your question is whether
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or not the names of the candidates on the non-partisan judiciary
ticket for judges of the distriet and superior courts should be ro-
tated on the general election ballot.

There is no provision in the general election law for the rotation
of names upon the ballot. However, by code supplement, section
1087-al12, it is provided that the names of candidates for senator in
the congress of the United States and for offices to be filled by the
voters of the entire state shall he arranged and printed upon the
primary election ballot aceording to the manner stated, which only
provides for rotation hy counties.

By section 1087-al3, it is provided:

“‘The names of candidates for the office of senator in the con-
gress of the United States and for offices to be filled by the
voters of the entire state shall be arranged and printed on the
primary election ballots in the order in which they are certi-
fied by the secretary of state. The names of candidates for offices
to be filled by the voters of @ county, and by the voters of any
district of the state composed of more than one county, shall
be arranged and printed upon the primary election ballots in
the following manner, to-wit: The county auditor shall pre-
pare a list of the election precinets of his county, by arranging
the various townships, towns and cities in the county in alpha-
betical order and the wards or precinets of each city, town or.
township in numeriecal order under the names of such city,
town or township. He shall then arrange the surnames of all
candidates for such offices alphabetically for the respective
offices for the first precinct in the list, thereafter, for each sue-
ceeding precinct, the names appearing first for the respeetive
offices in the last preceding precinet shall be placed last, so that
the names that were second before the change shall be first
after the change. The names of eandidates for all offices to be
filled by the voters of a terrifory smaller than a county shall be
arranged and printed alphabetically according to the surnames
for the respective offices.”’

By section 1087-b2, supplement to the code 1913, it is provided,

‘“At all primary elections at which eandidates for judges
are 10 be nominated, there shall be provided on each ballot for
each political party, a ticket entitled ‘nonpartisan judieiary
ticket,” and the names of such candidates as shall have com-
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plied with the requirements of this act shall he placed thereon
in the same order as the names of the party candidates, but
without any party designation; and the ticket shall be the
same on all ballots, except as varied to change the alphabeti-
cal rotation.”’

Henece, it is evident that the same method of rotation as applied
to other candidates was intended to apply at the primary election
to candidates on the non-partisan judiciary ticket.

By section 1087-b3, it is provided:

““At the general eleetion in November there shall be placed
on the ballots a separate ticket entitled ‘nonpartisan judicial
ticket’, upon which shall be placed the names of the candi-
dates nominated for judges of the supreme court, district, or
superior courts in the state and in the several districts and
cities, who have been nominated as herein provided. The
names of all eandidates shall be placed on said ticket and in
the same order, as far as possible, as other candidates, and
with the same provisions with reference lo alphabetical rota-
tion and the number of candidates for each office to which the
elector is entitled to vote.”’

As we have secen, there is no provision for alphabetical rotation
in the general election law ; hence, the words *‘same provisions with
reference to alphabetical rotation'’ must refer to the provision for
rotation found in the primary law whieh is quoted above.

Hence, it follows that your question should he answered in the
affirmative.

However, you will notiee that by the last sentence of section
1087-a13 ‘the names of candidates for offices to be filled by the
voters of a territory smaller than a county shall be arranged and
printed alphabetically according to the surnames for the respective
offices, and inasmuch as the judge of the superior ecourt is elected
by the voters of his cities and not of the entire county, the pro-
visions for rotation would not apply to such offices.

Yours truly. :
C. A. RoBBiNng,

Assistant Attorney General.

13
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CiTiEs AND TowNs—PAVING—ASSEsSING UosT or.—Abutting prop-
erty owners should pay proportionate cost of paving entire
width of street exclusive of car tracks without regard 1o loca-
tion of such tracks.

October 10, 1914,
Mr. Fraxk G. Pirce,
Marshalltown, Towa.

DEAr Sir: Replying to yours of the 5th inst. will say that in
my judgment the cost of paving should be assessed against ihe va-
rious properties benefited thereby without reference to the ex-
act location on the street of that portion of the pavement put in by
the street railway company. That is to say the amount of
taxes to be paid by the properties abutting upon the street on
either side should not vary by reason of the faet that at some par-
ticular place in the street that portion of the street paved by the
street car company may be nearer one side of the street than the
other, and where there is a switeh track in addition to the main
track on one side of the center of the street, it is my judgment that
the properties on either side of the street should each pay the one-
half of the cost of paving that portion of the street not covered by

the two tracks.
Yours truly,
C. A. RosBins,

Assistant Attorney General.

Erections—Voting MacHiNEs—UseE or Party LEeVER—To per-
mit the use of a party lever is a violation of the spirit of the
law.

October 19, 1914.

Wirr P. Hoxig, County Attorngy,

‘Waterloo, Iowa.

Desr Sig: I have a letter from your office asking whether the
voting machines to be used in your city in the coming election
sheuld be so arranged as to permit the use of the ‘‘party lever’’
or to require the voter to use the individual levers and vote sep-
arately for each person for whom he desires to vote.

Chapter 3-A of Title VI of the supplement to the code, 1907.
permitting the use of voting machines in elections and primaries
did not in any manner change the system of voting then in foree
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but simply changed the method by which the voter records his
choice. In other words, the Australian ballot system of voting is
still in foree and the voting machine law above referred to in ne
manner changed that system except in so far as to permit the ar-
ranging of the various party tickets either in vertical columns or
horizontal rows upon the machine (section 1137-al15, supplement
to code, 1907), and the further-change with reference to the pro-
visions for voting for presidential electors (section 1137-all).

The legislature by the enactment of chapter 44, acts of the
thirty-first general assembly, amended section 1119 of the code,
and removed the cirele from the ballot so as to preclude an elector
from voting for all candidates upon one ticket by making a single
cross ‘opposite the name of the party by which such ticket was
known and reguired him to express his choice by making a eross
in the square opposite the name of each person for whom he de-
sired to vote. To permit the use of the party lever and thus allow
the voter to vote for all the eandidates of one party by simply using
the one lever would be in effect restoring the cirele upon the ballot,
the very thing which the legislature by their enactment declared
should be removed.

It is my opinion, therefore, that the use of the party lever
should not be permitted but that the machine should be so arranged
as to require the voter to use the individual lever.

Yours truly,
JouN FLETCHER,
Assistant Attorney General.

w

DRAINAGE—ASSESSMENTS—PAYMENT BY INSTALLMENTS—AGREE-
MENT ENTITLING PARTY T0 Piy ON INSTALLMENT PLAN.—
May be made any time before litigation.

October 27, 1914
A. H. Davison, Scey.,
Executive Couneil,
Statehouse.

DEear Sir: Replying to your oral inquiry with reference to the
construetion of section 1989-a26, supplement to the code, 1913, with
reference to drainage assessments will say that the provision in-
volved reads as follows:



196

REPORT OF THE ATTORNEY GENERAL

““If the owner of any parcel of land, lot or premises against
which any such levy shall have been made and certified, which
is embraced in any certificate provided for in this section, shall
within thirly days from the date of such assessment promise
and agree in writing endorsed upon such certificate, or in o
separate agreement, that in consideration of having the right
to pay his assessment in installments, he will not make any
objection of illegality or irregularity as to the assessment of
henefits, or levy of such tax upon and against his property,
but will pay said assessment with interest thereon at such
rate not exceeding six per centum per annum as shall be pre-
seribed by resolution of the board, such tax so levied against
the land, lot or premises of such owner shall be payable in
ten equal installments, the first of whieh with interest on the
whole assessment shall mature and be payable on the date of
such assessment, and the others with interest on the whole
amount unpaid annually thereafter at the same time and in
the same manner as the Mareh semi-annual payment of ordi-
nary taxes; but where no such terms and agreement in writing
shall be made by the owner of any land, lot or premises then
the whole of said special assessment, so levied upon and against
the property of such owner, shall mature at one time and
be due and payable with interest from the date of such assess-
ment, and shall be collected at the next succeeding Mareh semi-
annual payment of ordinary taxes.”’

In my judgment it is not the intention of the legislature to
limit the making of the separate agreement to thirty days from
the date of the assessment but that the thirty days’ limitation
might be deemed to apply only where the agreement is endorsed
on the certificate and that the ‘‘separate agreement’’ referred to
might be made at any time before litigation has been instituted.
To say that parties interested #n the controversy may not settle
the same by agreement would seem to be unreasonable, and if they
may settle the same by agreement after controversy reaches the
stage of litigation, they certainly may do so before.

Mr. Whitney suggests that the state might issue warrants in
payment of the whole assessment and let the warrants draw inter-
est the same as the certificates might have drawn.

Yours truly,
C. A. RoBBINSg,
Assistant Attorney General.
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Crmies AND TowNs—WATERWORKS—USE oF Fuxps DERIVED FroMm.
—Either taxes levied or rents collected may be used to extend
or renew mains.

October 28, 1914.
H. F. Harmon, Town Clerk,
Hubbard, Towa.

Drar Sir: I have your letter of October 24th in which you re-
quest the opinion of the attorney general with reference to the
use of a part of the surplus of the water fund of the town of
Hubbard for the extension of mains. 1 also have your later let-
ter in which you state that if Mr. Cosson cannot give the matter
personal attention you will accept the opinion of an assistant. Mr.
Cosson’s work is such that he cannot give your matter personal
attention and has asked that I make reply to your letters.

There may have been some  doubt as to whether cities and towns
had the power under section 724 of the code of 1897 to do what you
now propose to do, but since that section was amended by the
twenty-ninth general assembly there is not any doubt in my mind
but that you have the authority to make the expenditure which you
propose to make. Section 724, above referred to, as it has been
amended by subsequent legislation, reads as follows:

““They shall have power, when operating such works or
plants, and shall have the power to sell the products of such
municipal heating plants, waterworks, gasworks or electrie
light or electric power plants, to any municipality, individ-
ual or private corporations outside of the city, or town limits
as well as to individuals or corporations within its limits,
and to erect in the public highway the necessary poles upon
which to construet transmission lines, and~to assess from time
to time, in such manner as they shall deem equitable, upon
each tenement or other place equipped with water, gas, heat,
light or power, reasonable rents or rates fixed by ordinance,
and to levy a tax, as hereafter provided, to pay or aid in pay-
ing the expenses of running, operating, renewing, extending
and repairing such works or plants owned and operated by
such city or town, and the interest on any bonds issued to pay
all or any part of the cost of their construection.”’

You will note that the revenue derived from rents and taxes that
may be levied may be used to ‘‘pay or aid, in paying the expenses
of running, operating, renewing, crtending, and repairing such
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works or plants”’. Under the old section of the code they could
only use such revenue for the purpose of running, operating and
repairing the plants. It is therefore my opinion that the law as
amended expressly gives the council the authority to expend any
of the water fund, whether derived from rents or taxes, tor the
purpose of extending the mains.

Yours truly,
JouN FLETCHER,

Assistant Attorney General.

ELECTIONS—MARKING BALLOT—MISCONDUCT OF JUDGES OF KLEC-
TION AS GROUND FOR CONTEST-—IAcTS STATED SUFFICIENT TO
ViriaTe ELECTION.

November 7, 1914.

Ep. T. ALDERMAN,
Nevada, Iowa.

Dear Sir: In your first question you submit a sample ballot
showing a cross in the square opposite the name of B. M. Soper
who was a eandidate for clerk of the distriet court, also a line is
drawn through the name of L. S. Kloster who was a candidate for
the same office on the progressive ticket with the name of B. M.
Soper written in peneil over the name of Kloster thus crossed out
but with no eross in the square opposite the name thus written in,
and your question is whether or not a ballot so marked should
count for B. M. Soper for clerk.

In my judgment this question should be answered in the affirm-
ative. It was the evident inteption of the person thus marking
his ballot to vote for Soper, and in my judgment there is nothing
on the face of the ballot that would indicate that the mark eross-
ing out the name of Kloster or in writing in the name of B. M.
Soper was intended as an identification mark. See, Vorhees vs.
Arnold, 108 Towa T7; Kelso vs. Wright, 110 Towa 560,

Your second question is whether or not where a candidate for a
county office acts as judge of the election and while so acting so-
licits votes within the polling place is sufficient to warrant the re-
jection of the vote of that precinet if a contest is made.

m
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Code section 1124 provides:

‘‘No person shall during the receiving and counting of the
ballots at any polling place * * * do any electioneering
or soliciting of votes within 100 feet of any outside door of
any building affording access to any room where the polls
are held.”’

Section 1198 provides the grounds upon which an election may
be contested and the first ground enumerated therein is as follows:

““Misconduct, fraud or corruption on the part of judges of
election in any precinet or of any board of canvassers or of
any member of either hoard sufficient to change the result.”’

Section 1200 of the code provides:

‘““When the misconduct, fraud or corruption complained of
is on the part of a judge of the election of any precinet it
shall not be held sufficient to set aside the election unless the
rejection of the vote of that precinet would change the re-
sult as to that office.”’

It would seem that the soliciting of votes being directly pro-
hibited by the first section referred to would amount to misconduct
on the part of a judge of election within the meaning of the second
section cited, and the third section cited seems to contemplate the
rejection of the vote of that precinet when such misconduect is shown
probably for the reason that therc is no way by which the effect
of such misconduct may be measured in order to determine whether
or not it would be sufficient to change the result. Hence your
second question should be answered in the affirmative.

I am returning your sample ballot as requested.

Yours truly, hd
C. A. RoBszins,

Assistant Attorney General.
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NEWSPAPERS—PUBLICATION OF NOTICES OF INCORPORATION.—
‘Where such notice is published in a daily paper it is not neces-
sary to publish in each issue for four weeks but only in one
issue each week for that time.

November 11, 1914,
J. E. JorpAN, Aftorney,
405 Marsh-Place Bldg.,
Waterloo, Iowa.

DEAr Sir: Your letter of the 28th ultimo, addressed to the at-
torney general, has been referred to me for reply.

You call attention to sections 1613 and 1613-a of the supplement
to the code relative to the publication of notice of an incorpora-
tion and ask for a citation of authorities interpreting these sec-
tions.

I do not have any authorities bearing on the question presented
by you but do not believe that because of the passage of section
1613-a it is neecessary, where notice is published in a daily, tri-
weekly or bi-weekly newspaper, to publish the same in each issue of
such paper. If you will read section 1613 as it appears in the code
of 1897 you will observe the necessity for the passage of seetion
1613-a which was a legalizing act, because that section reads as
follows: ‘‘A notice must be published for four weeks in succes-
sion,”” and it would be possible to construe the section as requiring
publication of the notice in each issue of a paper if it was pub-
lished more frequently than once each week. This section, how-
ever, was amended by the twenty-ninth general assembly so as to
require the publication once each week for four weeks in succes-
sion, and by that amendment the legislature left no doubt as to the
construction that should be placed upon the statute, and at the
same time they passed section 1613-a for the purpose of legalizing
the publication of notices which might have been uestionable un-
der the original code section.

Yours truly,
JonN FLETCHER,

Assistant Attorney General.
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TAXATION—ASSESSMENT OF BUILDING AND LOAN ASSOCIATIONS—
MEeTHOD OF ACQUIRING INFORMATION BY ASSESSORS.

November 11, 1914.
J. M. Dinwipbie, Cashier,
Cedar Rapids Savings Bank,
Cedar Rapids, Towa.

Drar Sir: Replying to yours of the 28th ult., addressed to the
attorney general, will say that shares of stock in building and loan
associations are now to be assessed in accordance with the pro-
visions of chapter 119, acts of the thirty-fifth general assembly, to
the individual owners of such stock at their places of residence.

The information necessary to enable the assessor to make the
assessment is obtained by the state auditor furnishing the county
auditor with the statement of the names and postoffice addresses
of each stockholder of a foreign building and loan association,
which information is in turn by the county auditor furnished to
the assessors in his county. Domestic concerns are required on or
before January 31st of each year to furnish the assessor of the
assessment distriet in which its prinecipal place of business is lo-
cated a verified statement showing the condition of the concern.

Yours truly,
C. A. RoBrINns,

Assistant Attorney General.

CoRPORATION—TIME FOR FILING ARTICLES.—Provision that articles
shall be filed within a certain time held to be directory only.

November 17, 1914.
How. J. L. BreagLy, Aduditor,
Statehouse.

Desr Sir: Replying to the oral request of your Mr. Pennell
for the opinion of this department as to whether or not the failure
to file with the county recorder renewal articles of ineorporation
within five days after the aetion of the stockholders authorizing
such renewal, or the failure to file the same with the secretary of
state within ten days after the filing with the recorder would oper-
ate to render such renewal articles void provided such delayed
filing is all done within the three months following the expiration
of the original articles, T have to advise.
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There is no provision in the statute that the failure to file with-
in the time shall have the effect of rendering the renewal articles
void and in my judgment each of these provisions should be held
to be directory and not mandatory, and that while the practice of
filing such renewal articles after the time has expired should not
be encouraged yet in my judgment such delayed filing would not
render the articles void.

In the case of Perrin vs. Benson, 49 Towa, 325, under a statute
which provided that the board of supervisors should levy a schoot
house tax in the year 1875 and through oversight and negleet such
tax was not levied, it was held that the provision as to time was
directory and that the tax might be levied a year later.

The amended articles of the Badger Savings Bank submitted in
connection with said oral request are herewith returned.

Yours truly,
C. A. RoBBiINs,

Assistant Attorney General.

ELEcmiONS—PUBLICATION OF NOTICE—Scetion 2820 code, con-
strued— ‘Four weeks’ notice’” means four successive weekly
publications although only three weeks elapse between first

and last publication. )
November 19, 1914.

A. L. NELson, Secy.,
Board of Education,
Hazelton, Towa.

DEar Sir: Replying to yours of the 12th iust., addressed to the
attorney general, will say that any ruling this department might
make on the question would not be binding on the bond company
and probably have little influence in the settlement of the contro-
versy. *

Section 2820 to which you refer provides ‘‘Four weeks’ notice
of such election shall be given by publication once each week in
some newspaper published in the said town or eity’’ ete., and as
stated by you the publications were, in fact, made May 22nd, 29th,
June 5th and 12th, so that while there were four weekly publica-
tions yet these publications only covered a space of three weeks’
time and the first publication was only twenty-four days prior to
the election and the question is whether or not this would be four
weeks’ publication within the meaning of this law,

i
i
{
]
;
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I find that almost the exact question was passed upon by the
supreme court of Missouri in the ecase of Russell wvs. Croy,
164 Mo. 69; 63 S.W. 849, where the requirement was that
proposed amendments to the constitution should be published week-
ly in some newspaper within each county of the state for four con-
secutive weeks next preceding the general election and it was held
that publication once in each of the four comsecutive weeks next
preceding the week in which the election occurred complied with
the statute although the first publication was less than twenty-
eight days before the day of election. (See also to the same ef-
teet In re City of New Orleans. 52 Lia. Ann., 1073, 27 So., 592.)

So in this case, as the election was. held on Monday and the last
publication was on Friday of the previous week, there would be one
publication in each of the four weeks immediately preceding the
week in which the election was held, and in my judgment the elec-

tion was legal.
Yours truly,
C. A. RosBins,

Assistant Attorney General.

Pure Foop—Loaves oF BREAD—WRAPPING AND MAREING.—Bread
not such a food as requires statement as to weight, count, ete.

November 20, 1914.
W. B. BARNEY, Food end Dairy Conumissioner,

Statehouse.

DEear Sir: Yours of the 11th inst., addressed to the attorney
general, has been referred to me for reply. You call attention to
chapter 307 of the acts of the thirty-fifth general assembly, sec-
tion 2 of which provides as follows:

‘“If any person shall sell, offer or expose for sale any food
in package form, if the quantity of the contents be not plain-
ly and conspicuously marked on the outside of the package
in the terms of weight, measure or numerieal count,’’ ete.

Your question is:

‘““Would chapter 307, laws of the thirty-fifth general assem-
bly require a statement of the net weight on single or twin
loaves of bread wrapped with paper and tied with a string?’’

This question is not entirely free from doubt. Some cases hold
that a package is a number of things done up for handling and con-
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venience while other cases hold that it is a package even though
consisting of a single article where it is prepared into a bundle,
bale, box or other receptacle suitable for commercial handling or
transportation. (See under the word ‘‘package’” No. 6 Words
and Phrases, page 5154.)

There are many cases defining an original package within the
meaning of the interstate commerce law but these cases are of lit-
tle assistance in determining the question here presented, as the
question in those cases was not what constitutes a package but
rather what constitutes the original package.

Our own supreme court in the case of State vs. Neslund, 141
Iowa, 461 at 465 defines a package as follows: ‘‘A package usually
means a bundle put up for commercial handling and as used in
the action under consideration it means the package put up by the
manufacturer or packer or dealer for ordinary commercial use.’’

In the case of Armour & Co. vs. Bird, 123 N. W, 580; 25 L. R.
A. (N. 8.), 616, under the law requiring food sold in package
form to have shown upon the package the constituent elements, it
was held by the supreme court of Michigan that where packages
of sausage composed of meat and cereals were sold to the con-
sumer from a larger package, properly labeled, the small package
must be labeled so as to show the constituent elements contained
in the mixture. '

In view of these authorities, I am of the opinion that single or
twin loaves of bread wrapped with paper and tied with a string
would be a package within the meaning of the definitions above re-
ferred to. However, I am of the opinion that such bread would
not be sold in package form within the meaning of the chapter in
question for it will bhe observed all that is required is that the
weight, measure or numerical count be shown and it would be ab-
surd to require a statement gn a package of bread to the effect
that it contained one loaf when such fact is not only self-evident
from the package itself but is a fact which could searcely be con-
cealed, and with the usual transparent wrapping is as apparent
as though the loaf were unwrapped.

Therefore, I am of the opinion that the words ‘‘package form”’
as used in this section have reference to packages put up in such
form as that the weight, measure or numerical count may not be
observed or ascertained without breaking the package.

&
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Your seeond question is:

“Would a loaf of bread come within the meaning of the
word ‘package’ if sold from the case without wrapping or
carton?’’

From what has already been said it is apparent that this ques-
tion should be answered in the negative.

Yours truly,
C. A. RosgINs,

Assistant Attorney General.

TAXATION—SPECIAL TAX FOR AID OF ELECTRIC RarLway.—Assess-
ment of real estate of other railway lines within distrect. How
valuation may be arrived at.

November 25, 1914.
H. B. Rosenkrans, Counly Auditor,
Charles City, Towa.

DEeAr Sir: Replying to yours of the 19th instant will say that
while the law does not specifically require the executive counecil
to fix the valuation of the real estate of railway companies separate
and distinet from the other property of such corporations, such
as rolling stock, yet there would bhe no way 'in which chapter 169,
acts of the thirty-fifth general assembly could be complied with
without such separate valuation being first made, and in my judg-
ment said council would have the right and it would be 1its duty
to make such separate valuation where the same is required to
enable the new law to he complied with. While this may entail
upon the couneil some extra work yet doubtless those interested in
the tax would be in position to assist the council by furnishing evi-
dence of the values of adjacent land so as to enable the eouneil to
make the separate valuation with a minimum of labor.

Yours truly,
C. A. RosBins,

Assistant Attorney General.



200 REPORT OF THE ATTORNEY GENERAL

Motor VeHICLES.—Should pass to left of another vehicle proeceed-
ing in same direction. If other vehicle is on left side of street
it may be passed on right side.

December 5, 1914.
M. C. REawm,
Chariton, Jowa.

Dear Sir: Replying to yours of the 2d inst., will say that in
my judgment the law inquired about should receive a reasonable
construction ; that it does not require one to pass upon the left side
of a vehiecle that is traveling on the wrong side of the street, name-
ly the left side, and that both parts of the law should be con-
strued together and contemplates that all parties are iraveling ac-
cording to law, and that hence the vehicle about to be passed would
be on the right hand side and as near the curb as the condition
of the street would permit and in such ecases it would be clearly
the duty of the driver of the passing vehicle to pass upon the
left side. However, if the vehicle is on the left of the center of
the highway, even though going in the same direction, in my judg-
ment the passing vehicle might lawfully pass upon the right side
and the same rule would apply even in the country highways.

I am enclosing you a copy of the automobile law in order that
you may verify the provisions thereof.

Yours truly,
C. A. Rospins,
Assistant Attorney General.

InTERNAL REVENUE Act oF OctoBER 22, 1914.—Effect upon state
business—certain instruments and documents issued by state
departments not affected—federal government cannot inter-
fere with or burden state»husiness—certain certificates held
to be exempt from the tax by implication of law.

December 9, 1914.

Execurive Counoiy,
Statehouse,

GENTLEMEN: On the 3d instant you orally requested an opin-
ion concerning the manner in which the various departments of the
state may be affected by the internal revenue act enacted by Con-
gress on the 22d day of October, 1914.
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You inquire whether revenue stamps must be attached to the
following documents issued by the various departments of the
state government:

1. Certificates issued by the secretary of state authorizing
corporations to transact business within the state;

2. (Certificates of authority issued to agents by the commissioner
of insurance;

3. Teachers’ certificates issued by the board of examiners;

4. Certificates of assessment issued by the executive counecil;

5. Abstract of election issued by the executive council;

6. Certificates of registration of automobiles issued by the sec-
retary of state;

7. Certificates of registration of stallions issued by the board of
agriculture;

8. Certificates of inspection issued by the dairy and food de-
partment;

9. Certificates of appointment of notaries public, and to this
list might be added certificates to practice medicine, certificates
of admission to the bar, and certificates to pharmacists and other
certificates of like character.

The new revenue law enacted by the Federal Congress provides
that on (1) certifieates of profits of corporations ete., and transfers
thereof, there shall be paid two cents on each $100.00 of the face
value; and on (2) ‘‘certificates required by law, not otherwise
specified’” there shall be paid a tax of ten cents.

If the instruments enumerated by you are subject to the tax
above referred to it is because they come within the classification
last named. No exception is made in the law itself of any certifi-
cate which falls within what I have, for convenience sake, desig-
nated as division ‘2’7 of the law levying a tax upon certificates,
and if the instruments named in your request are not liable to the
tax it is because they are exempt by implication.

It is well settled by many decisions of the United States supreme
court that the federal government cannot tax the powers, prop-
erties, operations or instrumentalities of the states nor the means
by which they carry their powers into execution any more than a
state can tax the operations, instrumentalities or the property of the
federal government, and no rule is better settled than that the
federal government cannot by taxation or otherwise retard, im-
pede, burden, impair or in any manner control the operation of
the valid laws that have heen enacted hy state legislation tor the
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purpose of earrying into execution the powers vested in the state
government.

It being conceded by the uniform decisions of the highest court
in the land that the states have a right to administer their govern-
mental affairs and to employ their own means and agencies to carry
out their valid legislative enactments without interference by the
federal government, the only ¢uestion left to be determined is
whether the state is engaged in performing governmental functions
in issuing the various documents referred to by you.

A discussion here of what might be considered governmental
business of a state as separate and distinet from ordinary corporate
or private business of a state could serve no purpsse at this time
except to lengthen this opinion, but it is sufficient to say that in
carrying out the provisions and mandates of its laws for the pre-
vention of crime, fraud or hmposition, and to proteet the safety,
comfort, convenience, health and general welfare of its people,
or, in other words, when it is engaged in the enforcement of its
police regulations it is certainly engaged in a purely governmental
function. With these general observations we pass to the (ues-

tion.
It must at this day be conceded by all as the settled law that

a state has authority under its police power to determine under
what circumstances and conditions a corporation may engage in
business in the state; to determine uhder what circumstances and
conditions persons may practice the various professions within
the state, ete. 1In other words, its power under valid enactments
to license, regulate and control certain lines of business for the
promotion of the welfare of its people is practically without limit
so long as it leaves the field open to all alike and upon the same
hasis provided it does not burden interstate commerce.

Under the police powers of the state the legislature has enacted a
law requiring that before any qorporation can transact business
within the state it must file its articles of incorporation in the
office of the secretary of state and pay a filing fee, the amount of
which is based upon the capitalization of the eorporation. If the
articles are approved by the secretary of state the enactment makes
it his duty as one of the executive officers of the state to issue a
certificate or license authorizing it to transact business within the
state. Under the same power the legislature has enacted a law
which provides that before any one can engage in the business of
soliciting insurance for an insurance company a certificate must
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be obtained from the commissioner of insurance authorizing him
to engage in such business. The legislature of the state has also
enacted a law which requires that every person before engaging in
the business of teaching in the schools of the state shall submit
to an examination as to qualification and if successful tihe state
through its proper officers shall issue a certificate authorizing the
applicant to engage in the business of teaching. A similar enact-
ment has been made with reference to persons who would practice
law, medicine, dentistry and the other professions; and by enact-
ments of the same general character the legislature has enjoined
upon the various departments of the state government the perform-
ance of the various functions enumerated by you. The certificates
issued by the seeretary of state authorizing a corporation to trans-
act business is a license for which the state has exacted a fee be-
fore its issuance. The certificate of the board of educational ex-
aminers is a license, and so with the certificates issued by the board
of medical examiners, certificates of admission to the bar and the
various other certificates referred to by you. As a pre-requisite to
the issuance of the various ecertificates the person applying must
qualify in some manner particularly specified and these qualifica-
tions are exacted to protect the people of the state with whom he
may deal.

All the legislation requiring the performance of these various
duties by the different state departments was enaeted in the ex-
ereise of the police power of the state for the safety, comfort, con-
venience, health and general welfare of the people of the state,
and the authorities are unanimous that that power is one reserved
by the states and free from any federal restriction. These certifi-
cates, or licenses, as they may be called, are issued by the state
in its governmental capacity tor the protectiom, not of some particu-
lar individual, but for the protection of all the people of the state.
The action taken in each instance is governmental in character and
in my opinion it must be kept free from embarrassment, restrie-
tion or control by any other governmental authority. The propo-
sition that the state is exercising a governmental funetion in the
issuance of the various certificates enumerated is supported by
the authorities.

The War Revenue Act of 1898 provided that stamps equaling a
certain amount should be affixed to all bonds, debentures, certifi-
cates of stock, ete. It also contained the p}'ovision:

14
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**That all bonds, debentures, or certiticates of indebtedness
issued by the officers of the United States Government, or
by the officers of any state, county, town, municipal corpora-
tion, or other corporation exercising the taxing power, shall be,
and hereby are, exempt from the stamyp taxes required by this
act: Provided, That it is the intent hereby to exempt from the
stamp taxes imposed by this act such state, county, town, or
other municipal corporations in the exercise only of functions
strictly belonging to them in their ordinary governmental,
taxing, or municipal capacity.”’

This exemption clause was simply an attempt on the part of
Congress to comply with what the courts had then determined to
be the law, namely, that such matters were exempt by 1mplica-
tion from any federal tax, so that had the exemption clause not
been placed in the measure the interpretation of the court would
necessarily have been the same.

Under a legislative enactment of the state of Illineois no person
could engage in the sale of liquor without first obtaining a lieense
from the state, and before the license eould issue the applicant was
required to give a bond payable to the people of the state, con-
ditioned ‘‘that he will pay to all persons all damages that they
may sustain, either in person or property, or means of support,
by reason of the person so obtaining a license selling or giving
away intoxicating liquor.”” A licensee failed to attach the re-
quired revenue stamp to his bond and he was arrested and prose-
cuted. The lower court imposed a fine, the case was reversed in
the supreme court of the United States, Chief Justice Fuller writ-
ing the opinion of the court. Among other things the court
said:

““The act and the ordinance (City of Chicago) required
these bonds to be given as pre-requisites to the issue of li-
censes permitting the sale. * The licenses could not be issued
without compliance with this condition precedent. The statute
expressly provided that no license should be granted unless
the applicant ‘shall first give bond in the penal sum of $3,000,’
and the ordinance, that ‘no application for a license shall be
considered until such bond shall have been filed.’

““The bonds were obviously intended to secure the proper
enforcement of the laws in respect to the sale of intoxicating
liquors: the prompt payvnent of fines and penalties: a vemedy
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for injuries to person, property or means of support; and
the protection of the public in divers other cnumerated par-
ticulars. The granting of the licenses was the exercise of
a strietly governmental function, and the giving of the bonds
was part of the same transaction. To tax the license would
he to impair the efficiency of the state and municipal action
on the subject and assame the power to suppress such action.
And considering license and bond together taxation of the
hond involves the same consequences. In themselves the bonds
were not mere incidents of the regulation of the traffic, but
essential safeguards against its evils, and governmental in-
strumentalities of state and of city, as authorized by the state,
to insure the public welfare in the eonduet of the business,
although the husiness itself was not governmental. They
were not mere individual undertakings to secure a personal
privilege as suggested by the court bhelow, but means for the
preservation of the peace, the health and the safety of the
community in compelling striet observance of the law, and
remedying injurious results.

*‘The general prineciple is that as the means and instru-
mentalities employed by the General Government to earry
into operation the powers granted to it are exempt from taxa-
tion by the states, so are those of the states exempt from taxa-
tion by the General Government. It rests on the law of self-
preservation, for any government, whose means employed in
conducting its strictly governmental operations are subject
to the control of another and distinet government, exists only
at the merey of the latter. Nelson, J., Collector vs. Day, 11
Wall. 113.”

Ambrosini vs. U. 8,187 U. S, 1. "

Another case that seems analogous to the one under considera-
tion is the case of Warwick vs. Collector, 102 Federal Rep., 127,
where the plaintiff who was appointed a notary publie in the state
of Ohio failed to affix the required amount of revenue on his of-
ficial bond, the cireuit court in its opinion held that the bond was
not liable to the tax upon the theory that the levying of a tax of
this character was placing a restraint upon the state in exercising
its functions in the appointment and qualification of its officers
and agents. This case is absolutely determinative of the question
as to whether certificates of appointment of notaries public shall
bear a revenue stamp.
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The state of South Carolina enacted a law which provided that
no liquor should be brought into the state for sale unless brodght
in by a board of officers appointed by state authority and that no
liquor eould be sold except by agents appointed by the state for
that purpose under the regulations preseribed by statute. The
federal officers acting upon the theory that the liquor was subject
to the internal revenue laws of the United States procceded to
assess the tax and the case was appealed to the supreme court of
the United States. The majority of the court in a laborious opin-
ion held that when the state engaged in the handling and sale
of intoxicating liquors for profit it was engaged in a private
business and not in the performance of one of its governmental
funections and therefore its agents were subject to the federal tax.
‘This conclusion, however, on the part of the majority of the
court was only reached with considerable difficulty and a dissent-
ing opinion was written by Justice White with whom concurred
Justices Peckham and McKenna advancing the theory that the
state of South Carolina had complete and absolute control over
the liquor traffic and could exert in dealing with the liquor traffic
such methods and instrumentalities as were deemed best, and
that the United States was without authority to tax the agencies
which the state had called into being for the purpose of dealing
with the liquor traffic. I cite this instance to show how far some
of our leading jurists would go in holding matters to be govern-
mental in character rather than of a private nature.

If dealing in liguor by the state can by any clear process of
reasoning be said to be performing a governmental function it
is eclear that with much greater foree can it be said that the is-
suance of certificates of the character referred to by you is a
governmental funection sinece by the legislative enactments requir-
ing the issuance of certificates of the character referred to and
obedience to those enactments en the part of the executive state
officers, the state is doing what it is clearly authorized to do un-
der its police powers. These certificates are public documents and
when issued are the evidence of official acts performed by state
officers under mandate of law. They convey the will of the state
and are complete without further action on the part of any one.
They are a part of the plans adopted by the state for the purpose
of exercising state control over certain lines of business which
unrestricted might lead to injury to the people of the state. It
may be said that the instruments give to the person receiving
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them personal rights and privileges and therefore they cannot
come within the implied exemption. Ambrosini, in the case above
referred to, received a personal right under the license issued by
the state of Illinois to sell liquor with financial profit to himself,
but the court said the prime object of the license and the bond
was to protect the people of the state who might be affected by
Ambrosini being in business. So the fact that some one receives
a personal benefit by reason of the action of the state is not con-
trolling but rather the inquiry is as to whether the act is performed
primarily for the benefit of the people of the state as a whole or
for the personal benefit of an individual. The provisions of our
laws requiring the issuance of the instruments enumerated were
not made to aid some person to individual gain but for public gain
in the way of regulation and control beneficial to the people of
the state, and the officers who carry out those provisions by execu-
tive action are performing a purely governmental function. 1
conclude, therefore, that no stamp is required on any of the in-
struments referred to by you.

This opinion has been submitted to the Attorney General and he
concurs in the opinion herein expressed.

Respectfully,
JonN FLETCHER,

Assistant Attorney General.

CouNTY SUPERINTENDENT—ELECTION OF BY MEMBERS OF SCHOOL
Boarps.—Representation in convention—who ean be delegate.

December 9, 1914.
C. C. HamiutoN, County Attorney, w
Sigourney, Iowa.

DEar Sir: Replying to yours of the Tth inst., will say that as
this department has heretofore construed section 1 of chapter
107 of the acts of the thirty-fifth general assembly, it authorizes
each city or town independent school district to have one vote in
the convention, either by its president, or in his absence or inability
to act by some member of the school board to be selected by the
board. Sub-distriet townships are entitled to one vote, the en-
tire township being a school corporation. Where there is one or
more rural independent districts situated in a congressional town-
ship- such rural independent districts are together entitled to one
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vote—the person to represent suc¢h rural independent distriet or
districts to be selected by the presidents of all of the rural inde-
pendent distriets in such township at a meeting to be held at such
time and place as the county auditor shall fix and written notice
provided therefor.

In the case you mention, German township would be entitled
to one vote in convention. If Steady Run township is a sub-dis-
trict township and has included therein the town of Martinsburg,
which is an independent distriet, then the independent district
of Martinsburg would be entitled to one vote and the sub-distriet
township to one vote. However, if there are located in Steady Run
township one or more rural independent districts, then the rural
independent districts together would be entitled to one vote, the
sub-districts together entitled to one and the independent distriet
of Martinshurg entitled to one.

I am unable to answer vour question definitely as it is pro-
pounded for the reason that you fail to state whether or not Steady
Run township is a sub-distriet township or the nine distriets there-
in are rural independent districts.

Yours truly,
C. A. RoBBixns,

Assistant Attorney General.

STATE TEACHER’s CERTIFICATE AND DirLoMA—REvVOCATION BY SU-
PERINTENDENT—AFFIRMATION OF SUPERINTENDENT’S ACT BY
Boirp or ExaMiNers.—Board not to re-hear the case but to
review record for errors only.

December 14, 1914.
A. M. DEvoE, Supt. of Public Instruction,
Des Moines, Towa. »

Dear Sir: Replying to your question of the 14th inst., which
reads as follows:

““The educational board of examiners respectfully asks
your opinion concerning the jurisdiction of the board in the
matter of the revoeation of life diplomas and state certifi-
cates, as provided in section 2734-u,”’

will say that in my judgment the last sentence of the section which
reads as follows:
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“‘Provided further, that in the case of life diplomas or
state certificates of whatever class, the revocation shall not
be effective until affirmed by the educational board of ex-
aminers after full review by said board,”’

requires the revocation of life diplomas or state certificates to be
affirmed by the eduecational board of examiners before such revo-
cation becomes effective and that the duty of said board when a
revocation has been made by the county superintendent is to make
a full review of the record of the proceedings before the county
superintendent and also before the superintendent of public in-
struction, in the event an appeal is taken to him from the county
superintendent, and to affirm said revoeation if it finds no sub-
stantial error in the proceedings as shown by the record thereof,
and, if error is found, to remand the same to the county super-
intendent for correction.

“Full review’’ to be made by said board does not contemplate
the calling of witnesses nor re-examination into the faets but
only requires said board to determine from a review of the
record whether or not the revocation is regular, and, if so, should
be affirmed. If the aggrieved party desires re-examination into
the facts by the tribunal higher than the county superintendent
his remedy is to appeal to the superintendent of public instruetion.

Yours truly,
C. A. RoBains,

Assistant Attorney General.

PusLic OrricER—RESIGNATION 0F—To Take Errecr IN THE FU-
TURE~—MAY BE WITHDRAWN, w "

December 23, 1914.
Frank Wispom, Attorney,
Bedford, Towa.

DEear Sir: Replying to yours of the 22d inst., will say that
my holding to the effect that a resignation of a public officer to
take effect in the future might be withdrawn before the date
fixed for its taking effect, was based upon the holding of our
own supreme court in the saloon consent petition cases 1 which
they held that withdrawals may be filed at any time before the
petitioner’s name is reached for canvass by the hoard. Yon are
doubtless familiar with these cases,
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The only authority upon which I relied is that found in 29
Cyec., 1404, where the following language is found: *‘‘An un-
conditional resignation which has been transmitted to the author-
ity entitled to receive it and a resignation implied from the ac-
ceptance of an incompatible office may not be withdrawn but a
resignation conditional in character or to take effect in the fulure
may be withdrawn,”’

People vs. Porter, 6 Cal., 26;
Biddle vs. Willard, 10 Ind., 62;
State vs. McGrath, 64 Mo., 139;
State vs. Beck, 24 Nev., 92;

49 Paec., 1035.
Yours truly,
C. A. RosBing,
Assistant Altorney General.

Crry Anp TowN AvuTHorITiEs ARE REQUIRED To CAUSE THE RoADS
WitiiN THEIR RESPECTIVE JURISDICTIONS TO BE PROPERLY
DRAGGED.

June 16, 1913.

MRr. JoNEs,

Lamoni, Towa.

DEear Mg. Jones: In your letter addressed to the state high-
way commission you ask to be informed upon the following mat-
ters:

‘““How does the law now stand as to dragging in towns!?
‘Will they continue to follow the provisions of the old law or
is it entirely repealed? Does the new law apply to them so as
to makKe it necessary to bond the officer in charge of this work,
and the clerk also? Would ‘the street commissioner be the
proper one to superintend the work or could the street com-
mittee of the counecil act?’’

In answer to your inquiry will say that the road dragging law
as found in chapter 70, acts of the thirty-fourth general assembly,
remains unchanged in so far as it applies to the dragging of streets
and highways within the limits of incorporated cities and towns.
The new road law, which went into effect on the 9th day of April,
1913, materially changed this law in so far as it affected the
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dragging of roads outside the limits of such incorporated eities
and towns. The city authorities must, therefore, comply with the
provisions of chapter 70, acts of the thirtv-fourth general assembly,
in so far as applicable.

The provisions of section 14 of the new road law do not apply
to the authorities within incorporated cities and towns. By the
provisions of section 4, chapter 70, acts of the thirty-fourth gen-
eral assembly, the city council is required to cause the dragging to
be done, and they may assign this work to such city official as they
see fit and make him responsible therefor. Whether or not this
duty would fall upon the street commissioner or the street com-
mittee would depend upon the provisions of the ordinances and
resolutions of your city council.

Yours very truly,
Henry E. SAMPSON,
Assistant Attorney General.

ProrERTY OWNERS ARE REQUIRED TO DEsTROY BEFORE THEY Ma-
TURE ALL Noxious Weeps Uron THEIR LiAxD AND UPON THE
STREETS AND HigEways TOUCHING SAME.

July 24, 1913.

Ross McLavenLiN, County Attorney,

Missouri Valley, Iowa.

DEAR Sir: In your letter of July 15th addressed to the attorney
general, you ask for an interpretation of section 1, chapter 128,
acts of the thirty-fifth general assembly, and particularly as to the
duty of the property owners regarding the destruction of noxious
weeds. »

In answer to your inquiry will say thaf in my judgment the
property owner is required, under this section, to do the following:

First. To cut, burn or otherwise entirely destroy all noxious
weeds at such time in each year as shall prevent them from com-
ing to maturity;

Second, to keep said lands free from such other weeds as shall
render the highways unsafe for public travel; and,

Third, to cut near the surface all weeds on the highways be-
tween the 15th day of July and the 15th day of August of each
year.

The first of these requirements applies only to such weeds as
are named in section 2 of said chapter. It would seem that sweet
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clover would be a ““weed’’ within the meaning of this section and
that under the second and third requirements, the property owner
should include sweet clover.

Under the second requirement the property owner should eut
such growths of other weeds hack far enough so as to make the
highway safe for public travel. Under the third requirement he
should cut all weeds upon the highways.

Yours very truly,
Henry E. SaMPSON,
Assistant Attorney General.
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Acknowledgments:
Over telephone. See notary public.

Abutting Property:

Pavement; distance taxed. 159
Administrators:

Trust companies may act as. 120
Animals:

Registration of. See registration.
Appropriations:

Addition to Margaret Hall; not limited to reconstruction and

enlargement; may be used for new dormitory. ... 59

Railroad commission; interstate and intrastate cases. 131

Superintendent’s Cottage, college for the blind. 134
Articles of Incorporation:

Time for filing articles directory only. 201
Assessment:

Bank stock. See taxation.
Shares national banks. See taxation.
To construct railroad. See taxation.

Drainage; amount assessed land owned by state. 179
Assessors:
Building and loan association; method of acquiring infor-
mation 201
Assignees:
Trust companies may act as. 120
Athletics: Y
School cannot exact fee from students to support, at Iowa
State College . 155
Attorney:

City; election of. See cities and towns,
County; criminal prosecutions. ‘See county attorney.
For departments. See special counsel,

Attorneys General of Iowa... ........ e e A 3

Auditor of State:
Compensation superintendent public instruction; appoint-

ment of inspectors and chief clerk............. 43
Trust companies—Real estate investments prohibited. 64
Entomologist—Salary—Assistant ............... 69

Banks; clause securing future indebtedness legal. 93
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Auditor of State—Continued.

Trust companies; acting as trustees.....................

Railroad Commission; appropriation for interstate and intra-
FR R T o T

Insurance; investment of funds to secure policyholders; must
be first liens on real estate. . ......................

County Officers; supervisors, deputy officers, county attorney,
taxes; justice of the peace; deputy auditor....

Banks; trust companies; name not to indicate both.........

County Officers; deputies and clerk hire; county attorney,
fees in nuisance cases. Clerk; fee book left in office;
board of review; compensation......................

Board of Supervisors; compensation when acting as drainage
board; paid from drainage fund.

Corporation; time for filing articles................

Insurance Commissioner. See insurance commissioner.

Automobiles:
Registration required for years used on highway; one-half
rates for four years’ use and registration.............
Dealers to list for taxation all cars not bearing individual
T3 + T N
Pass other vehicles on left side unless vehicle on left side of
street; then it may pass on right side.

Ballot:
Nonpartisan judiciary; arrangement of names. .

Banks: .

National; assessment of shares. See taxation,

Mortgages may contain clause securing future notes and over-
Arafts ... .. e e e

May act as trustees, assignees, administrators, ete..........

Trust companies; name not to indicate institution both trust
company and savings bank.

Bank Stock:
See taxation.

Bees: .
Regulation of. See cities and towns,

Blacklisting:
Association for purpose of listing persons who do not pay
bills unlawful..

Blue Sky Law:

Portion stricken not part of; remainder valid.
Board of Agriculture;

Registration of animals.

139

142

145

146

168
201

51

110

206

191

93
120

145

183

44
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Board of Control:

Power, as to shlary of turnkeys and guards.............. 42
Power to purchase land, improve and equip same for reforma-
tory, custodial farm and epileptic colony. 47
Paroled patient; return at state’s expense. ................ 65
Power to build highways and bridges on lands of state insti-
tutions or lands adjacent thereto.................... 73
Appoints supervisors of roads and highways of state insti-
tutions . ...... .. . L0 .. 124
May employ supervising engineer. 150
Board of Health:
May build detention hospital. 157

Boarding House:
See fire escape.

Board Meeting:
See corporations.

Board of Parole:
Vasectomy law; to whom it applies. 4
Vasectomy law; action deferred 7
Vasectomy law; deferred (2d) 7

Board of Review:
Compensation ............... ... c.uun L. 148
Commissioners when acting as; compensation. 173

Board of Supervisors:

Canvassing saloon petition. See intoxicating liquors.

Petition; withdrawals. See intoxicating liquors.

Allowance for committee work; charge for automobile
owned by member illegal.......... 89

Cannot pay banks for collection of taxes......... 142

Office rent county attorney. 'See county attorney.

Compensation when acting as drainage board; paid from
drainage fund e 168

Bond: -
Deputy officers must furnish. See deputy county officers.

Bread:
Not such a food as requires statement of weight, count, ete. 203

Bridges:
State institutions. See board of control.
Committee work. See board of supervisors.

Briefs:
Interstate and intrastate cases; from what funds paid. 180

Capitol Extension:
State may sell houses removed to another location together

with lots they occupy. 178
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Certificates:
See elections.
Of election; withholding. See senator,
Renewal for registering animals. See registration.

Change of Affiliation:
Primary election, how and when. 175

Cities and Towns:
Under commission form; commissioners supersede board of

waterworks trustees ................ 97
Attorney elected each year; clerk biennially......... 100
Do not have power to enact ordinance regulating bees. 126
Mayor right to vote in case of tie... 128
Taxing for pavement; distance taxed. 159
Salary of mayor and councilmen.... . 160
Deposit of daily balances by treasurer.................... 173
Under commission form; compensation of commissioners

when acting as board of review.................... 173

Employment of agents; compensation; mayor cannot refuse
to sign warrant for compensation of persons employed

to perform certain duties................. e 181
Where current is sold to another municipality, people should

vote on proposition ............ e [ 189
Paving; assessed to abutting owners; exclusive of car tracks

without regard to erection of such tracks.......... .. 194
Funds derived from waterworks, taxes or rents, may b

used to extend or renew mains.................... 197
Dragging roads within, city authorities have jurisdiction. 7

Citizenship:

Foreigner’s hunting license. See foreigner,

City Attorney:
Election of 100

City Clerk:
Election of 100

»

City Manager:
City may employ; mayor cannot refuse warrant. 181

Civil Cases:
Disposed of since January 1, 1913............ . ... ....... 30
Pending in state and United States courts January 1, 1915 382
Pending January 1, 1913, in district, federal and supreme

courts but now disposed of........................ 28
Pending January 1, 1913, before interstate commerce com-
mission, but now disposed of.

[
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Clerk:
Chief; superintendent’s office. See superintendent public in-
struction.
City; election of bienmjally............... 100
Fee book left in office at expiration of term. 146
Clerk Hire:
Board cannot allow only to person employed. 146
Closets:
Railroads must maintain. 127
Code:
© 1087-a3. 152
Sections construed: Page. 1087-a8. . 175
R 1087-29. . 175
47. - 103 1087-a10. 152
468. - 161 1293. . . 103
593. 117 1407. . . 187
669, . 148 1550. .. . 188
706. . 126 1613-a. . <., 200
724. . 197 1641-b. . 58, 104
1124. . 198 1806..... .. 139
Egg . %i(—: 2310-a19. 65
. . < 2341-a... 151
1198. . 198 2406. . . 126
1200.... . 198 2451 . . 86
1208-23. ... 80 2546. .. . be
1219. . .34, 80 2570-a. .. 157
1272. .. 128 2575-a47. 68
1509. . 125 2575-a51. 68
1611, . 104 26576-a6. . 112
1612, . 153 2582-a. . 88
1613. . 200 2583-a. . 88
1637. . bbb 2634-d1. 135
2419 . . 14? 2634-d6. 135
2449 . . 83 2724-a4. 150
2820. . 202 2727-a3. 150
2836. .92 2727-a8. 65
2930. . 146 2727-a9. . 65
29?_)9. . 166 2727-a24. 65
31;3?_. . 142 2734-u. .. 214
5157. . 11‘2 2900-a19.. 56
5497. . 142 2900-a2%. . 61
5716. .42 4499-a7. 107
Code Supplement, 1907, 233322 iﬁ
Chapter construed: Page. 4999-8.. 136
3-A, Title IV. ... ... .. 194
Sections construed:
170-b. ... . 56 Code Supplement, 1913,
308... co.e 111
469... .89, 168 Sections construed:
510-a. .. 146
§10-b. 146 720..... . 189
511.. - 169 1087-a12. 191
651. 100 1087‘b2 91
668. 1100, 128 : 1
669..... 173 1087:b3 . . 191

1056-a25 . 97 1989.a26. 195
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Towa Constitution. 35th G. A.
Art. 3, Sec. 3.. 80 Chapters construed:
Art. 3, Sec. 29. 131
Art. 3, Sec. 34. 81 17. - 47
Art. 9, Sec. 4.. 142 55. - 173
6. L. 159
Session Laws. 102, .160, 178
103. .148, 163
30th G. A. 107. c.... 163
. 115, . 171
Chapter 186. 108 119 901
32d G. A. 124. .73, 124
128. L2117
Chapter 26. 128 130. . h1
1. . 8
33d G. A. }ge 135
hapt ed: 137. .. 44
Chapters constru 146, L 74
89, . 187 152. .64,120, 145
94. .. 182 156, ...l .. 157
121. .. 146 164. . 141
154. .. 118 175. .. 127
168. . 136 187. . 49,70, 77
226. - 184 196, ... 71
210. .. 68
34th G, A, 222, s.... 98
Chapters construed: 333& -129, lig
59. .. . 152 239. . 138
63.  ...... . 85 245. .. 158
0. ... 216 247, .. 178
72. . 51 260. ce... 61
100.. . 106 307. .165, 203
146. .. 101 321. ceew. 11
174. .. 182 334. .131, 180
180. .. 165
197. . 134
Collector:
Of delinquent taxes; compensation. 187
College for Blind:
Appropriation for superintendent’s cottage. . 134
Commissioner of Labor: »
Entitled to two elerks; salary........................ 71
Machinery; operation by minors in manual training school. 114
Commission Plan:
Commissioner supersedes board of waterworks trustees.. 97
Commissioners:
Compensation when acting as board of review. 173

Commitment of Insane:
Expense. See insane.
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Compensation:
See board of review.
Holdovers. See senators.
Publishing laws general assembly. See publication.
Turnkeys or guards. See board of control. .
Contested legislator; entitled to entire salary............ 38
Legislator filling vacancy; entitled to pay for entire session. 41

Competitor:
See discrimination.

Concealed Weapons:
Permits by sheriff to carry to persons outside cities and towns 124

Consent. Petition:
See intoxicating liquors.
Withdrawals. See intoxicating liquors.

Constable:
Fees for serving more than one warrant on same trip. .. 116

Contagious Diseases:
Removal of afflicted persons; jurisdiction of offense.’ 112

Contest:
See elections.

Contested Legislator:
See compensation.

Corporations:
Foreign; fee; exempt if in office prior to September 1, 1886. 55
Gas company may own stock in other gas companies; gas
company may exchange stock with another such com-
pany ‘ 58
Indebtedness not to exceed two-thirds paid-up stock........ 104
Stockholders’ meeting in state where incorporated; board
meeting may be elsewhere unless prohibited by articles
oy

of incorporation ............... e e e 153
Time for filing articles; provision directory only. 201
Councilmen:

Salary of. See cities and towns.

County Attorney:
Criminal prosecutions; when entitled to fee for fine col-

lected ...........0 i, 111
Per cent of fines paid from general fund. . 142
County liable for fees in nuisance case........ 146
Board may pay office rent when none provided. 161

County Superintendent:
Election by members of school board; representation; who
delegate in convention. R 213
15



226 INDEX

Criminal Cases:
Pending in supreme court January 1, 1915...... 26
Submitted to the supreme court in 1913 and 1914. 21

Criminal Prosecutions:
° Fee. See county attorney.

Custodial Farm:
Board of control; power to purchase, improve and equip. 47

Dairy and Food Commissioner:
Flour; if sold for use in state must bear statement of net
weight ................ ' 165
Wrapping and marking bread. 203

Dangerous Machinery:
Operation by minors in manual training schools; labor com-
missioner 114

Dead Persons:
Saloon petition. See intoxicating liquors.

Dealers:
In automobiles; must list. See taxation.

Delinquent Taxes:
Collection of. See taxation.

Depots:
Sanitary closets. See railroads.

Deputy Auditor:

Charge for notarial work must be ‘accounted for. 142
Deputy County Officers:

Must furnish bond......... ...ttt enanann. 142

Allowance; board cannot allow only to person employed. 146
Detention Hospital:

Board of health may build.... e et e 157
Discrimination:

Evidence necessary; what may lawfully be done to meet com-

petitor e e 98

Disease: *

See contagious disease,

Distress Warrant:
‘Statute of limitations. See taxation.

Drainage Assessment:
Amount that may be assessed against land; rule where land

owned DY StaR. .« vt vttt e e e 179
Payment may be made by instalilments if made before litiga-
tion ... e e e e et 195

Drainage Board: -
Compensation. See board of supervisors.
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Drainage Fund:
Compensation to supervisors. See board of supervisors.

Jeclesiastical Schools:
Funds. See schools.

Elections:
Members of general assembly; certificate, withholding; con-
tests ............. Lo 34
Vacancy. See senator.
Special in connection with primary; hours for voting....... 176
Governor’s proclamation; only such part printed as refers
to offices filled by voters of county....... 191
Nonpartisan judiciary; arrangement of names. v 191
Voting machines; use of party lever prohibited............ 194
Marking ballots; misconduct of judges; facts stated suffi-
cient to vitiate election. ............ ... ... .. ..., 198

Publication of notice of, means four successive weekly pub-
lications although only three weeks may elapse between

first and last publication. ... .. 202
Engineer:
Supervising, may be employed. See board of control.
‘ntomologist:
Paid upon per diem basis; assistant paid reasonable compen-
sation .. 68
Ipileptic Colony:
Board of control; power to purchase, improve and equip. . 47
Evidence:

Discrimination; what necessary. See discrimination.

Executive Council:

Special counsel for departments not authorized. .. 4G
Exchange of stock by corporations. ..................... 58
Corporations; indebtedness not to exceed two-thirds paid-up

BLOCK . ... i i i e e ... 104
Lake beds; leasing of not permissible. . 108
Capitol extension; sale of houses....................... 178
Drainage assessment; amount assessed land owned by state. 179
Railroad commission; expense of printing briefs. 180
Internal revenue act interpreted. 206

Exemption:

Team of mail carrier. See taxation.
Soldier’s. See taxation,

Fee;
Criminal prosecutions. See county attorney.
See constables, ‘
Per cent of. See county attorney.
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Fee Book:

INDEX

Left by clerk in office at expiration of term.

Fire Escapes:

Story defined

Necess.

guished

ity of; boarding houses and lodging houses distin-

‘Class of buildings on which required.

Fish and Game Warden:
Cannot eollect one-half cent per pound for fish caught; may
act as treasurer for lake improvement organizations.

Five Mile Limit Law:

Intoxicating liquors; does not apply to schools where state
aid is given for normal training.

Flour:

If sold for use in state must bear statement of net weight.

Foreign Corporations:
See corporations.

Foreigners:

Hunter’s license

Free Text Books:
See.text books.
Amount charged pupils for.

Game Warden:

See fish and game warden.

Gift Enterprise:

Interpretation of.

Governor:

Fish and game warden;
pound for fish caught;

What constitutes violation.

cannot collect one-half cent per

improvement organizations

Lake beds; leasing

may act as treasurer for lake

Auditor may transfer books to insurance commissioner. , ...
Vote for, proper basis in detgrmining sufficiency of primary.

Governor's Proclamation:
Publication of portion which refers to offices which people in
county may {ill only necessary.

Gravel:

See highways.

Guards:

Of penitentiaries; compensation. See board

High School:

Term

‘‘Nearest”

defined

of control.

146

107
136

115

165

118

138

56
61
74
152

101
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Highways:
State institutions. See board of control.
Road officers have right to take gravel from.

Hog Cholera Serum:
Sale by jobbers; must obtain permit..........
Sale and distribution within and without state..
Fund; how used; payment of inspector..................
Cost of. Items added to original cost in determining sale
price ...

Holdover Senators:
See senators.

Hospital :
Detention. Board of health may build.

Hotels:
Fire escapes; story defined.
See fire escapes.

Hotel Inspector:
Fire escapes; story defined........
Fire escapes; buildings requiring. .

Hunter’s License:
Foreigner may obtain.

Incorporation:
Publication of notice. .

Indebtedness:
Corporations; limitations. See corporations.

Insane:

Commitment paid by county; expense recoverable.
Inspection’ Fee:

Bee oil inspector,

Inspectors:
State superintendent’s office. See superintgndent pubkle in-
struction.
Normal training. See schools.
Serum; how paid. ....  ........ ...,

Insurance: .
Investment of funds to secure policyholders; must be first
liens on real estate..

Insurance Commissioner:
Having qualified, auditor may transfer books, etc.; may have
access to books and records during office hours........
Internal Revenue Act:
Discussed in full; effect on state business; instruments and
documents not affected; certain ceptificates exempt from
taxation e e
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Intoxicating Liquors:
Petition; canvassing; dead persons; non-residents; with-

Arawals .. ... e e e e e e e 83
Petition; withdrawals after canvassing commenced and fin-
ished ................ e 8¢

Schools. See five mile limit law

Towa State College:
Margaret Hall. See appropriations.
Athletics; payment of fee for.. 155

Judges of Election:
Misconduct; when violation. 198

Justice of the Peace:
Accounts for marriage fees, if on salary. 142

Labor Commissioner:
See commissioner of labor.

Lake Beds:
Executive council may lease not exceeding twenty years. 61
Leasing for term of years not permissible. . 108
Lakes:

Warden. See fish and game warden.

Lease:
Lake beds. See lake beds.
Legislator:
Vacancy. See compensation. See senator.
Contest. See compensation.
Withholding certificate. See elections.

License:
Hunting, foreigner’s 118

Lien:
Stallion service. See stallions.

Lodging House:
See fire escapes.

Machinery: » .
Dangerous; normal training school. See minors,

Mail Carrier:
Rural; team exempt from taxation. 92

Manual Training School:
Dangerous machinery operated by minors. 114

Margaret Hall:
See appropriations.

Marriage Fees:
« Accounting for by Justlce of the peace. 142
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Mayor:
May vote in case of tie. 128
Salary 160

Members General Assembly:
See elections.

Mileage and Expense:

Allowed sheriff, in serving subpoenas, etc. 169
Minors:
Dangerous machinery; labor commissioner may enforce pro-
visions of statute against manual training school. 114
Misconduct:
Judges of election; when violation. 198
Mortgages:

Clause securing future indebtedness. See banks,

Motor Vehicles:
Should pass on left of other vehicle unless other vehicle on

left side of street; then it may pass on right side. 206
Municipality :
Where current is sold to another municipality people should .
vote on proposition . 189
National Bank: ‘
Assessment of shares. 185
Newspapers:
‘Compensation, publishing laws of general assembly. 103
Nominations: ,
Under primary; vote for governor determines. 152
Time for filing for school offices. ! 158

Nonpartisan Judiciary Ballot:
Alphabetical rotation of names; names of candidates for dis-
trict and superior court not rotated. . & . 191

Non-residents: w
Who sign saloon petition. See intoxicating liquors.

Normal Training:
Requirements of course. Seec schools.
Privilege of. See schools.
Inspector of. See schools.

Notarial Work:

Accounted for by deputy auditor. *142
Notary Public: '
Acknowledgments over telephone; legality discussed. 166

Noxiocus Weeds:
Destruction of required by property . owners upon their lands
and highways touching same. 4 |
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Office Rent:
See county attorney.

Officers:
School, election of. See schools.
Resignation of; may be withdrawn if to take effect in future 215

0Oil Inspector:

No inspection fee charged when no inspection made. . 78
Opinions .... . ... .00 diieiee.. 34
Ordinance:

Regulating bees. See cities and towns.

Osteopath:

Reeciprocity statute does not apply. . e 88
Parole:

Of patient to friend; board may return, if dangerous and re-

cover expense from friend to whom paroled. ... 65
Pavement:

Tax to abutting property; distance. 159
Paving:

Assessment of; location of tracks immaterial. 194
Permit:

Concealed weapons; sheriff to issue, when. See concealed

weapons.

To sell serum. See hog cholera serum.

Personnel of Office. .  .............. . .. 3
Petition:

Saloon; consent. See intoxiecating liquors.
Saloon; withdrawals. See intoxicating liquors.

Physicians and Surgeons:
Reciprocity. See osteopaths.

Premiums and Prizes:
See gift enterprise law.

Primary:
Per cent necessary to nominate; head of ticket determines. 152
Primary Elections:
Change of affiliation; how and when accomplished..... 175
Publication:
Laws of general assembly; compensation for; same for state
as individual ......... .. i e e i e 103

Notice of incorporation; when in daily paper published in
one issue each week....... ...  ......... 200
Notice of election. See elections.

PPublic Officer:
Resignation; if to take effect in future may be withdrawn.., K 215
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Railroads:
Assessment to build. See taxation.
Must maintain sanitary closets at depots. . 127

Railroad Commission:
Appropriation for cases before interstate commission; fund

used in both interstate and intrastate cases............ 131
Expense printing briefs interstate and intrastate cases; what
fund e 180
Reciprocity:
See osteopaths.
Reformatory:
For females. Board of control; power to purchase, improve
and equip . e 47
Registration: )
One-half rates. See automobiles.
Animals; renewal of certificate; when unneecessary. 106

-]

| ] Report of the Attorney General.

@ Revenue Act:

:’{. Discussed in full. See internal revenue act.
% Roads:
& Dragging of, within incorporated cities and towns; city
" authorities have charge . 216
ll
. ' Road Law:
h | All interpretations of the statutes affecting road matters
have been embodied in a pamphlet entitled ‘‘Recent
i Road Legislation” which is issued by the state highway
commission in eonnection with this department and will
8 be furnished to those desiring same, upon request,
%‘
%g Roads and Highways:
%:’ State institutions; supervisors; appointment made by board
’ of control 124
Road Officers:
Taking gravel from highways. 141
Salary:
‘See entomologist.
Mayor and councilmen .. 160

Saloon Petition:
See intoxicating liquors.

Sanitary Engineer:

Railroads; must maintain sanitary closets at depots. 127
Savings Bank: ‘
Name not to indicate trust company. 145
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Schedules:
Synopsis of

Schools:
Free text books; see text books.
Term ‘“Nearest high school” distance between school house
and high school, not residence........
Intoxicating liquors. See five mile limit law.
Contributions of school funds to ecclesiastical schools pro-

hibited . ... ... e
Normal training; course required; duty of state superintend-

LT 18 N
Normal training; privilege of to schools not receiving state

- (o ‘

Amount charged for text books. See free text books,
Inspector normal training; salary; number of..............
Teachers may collect pay where schools closed because of
epidemic .. ...... .. ... e e
Election of officers; time for filing nominations; rule as to
computing time .. .... ... ... . . . e
Treasurer of; selects bank for funds; board passes on bond.

School Funds:
Ecclesiagtical school, See schools.

School Treasurer: .
Selects bank for funds; board passes only on bond.

Secretary of State:
Blue sky Jaw. . .ottt i e e e
Automobiles; registration required for years used on high-

ways; one-half rates for four years' use and registra--

tionm ...
Foreign corporations; fee; exemption.
0il inspection fee..

Securities:

Funds of policyholders. See insurance.

senators:
Holdovers; compensation .............. ...
State; term of office; holds gntil successor elected and quali-
fied; contest; withholding certificate. .
State; when appointment made.

Serum:
Sale of. See hog cholera serum.
Sale and distribution within and without state.
Inspector. See hog cholera serum.
Cost of. See hog cholera serum.

Service:
Lien for. See stallions.
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Sheriff:
Issues permit to carry concealed weapons, when. See con-
cealed weapons. .
Mileage and expense of serving subpoengs, ete. 169

Special Counsel:
Not authorized for departments; exceptions.. 40

Special Elections:

Held with primary; hours for voting. . 176
Special Tax for Railway:
Assessment; see taxation,
Stallions:
Lien for service. . e 151
State Institutions: . A
Highways and bridges. See board of control.
Roads and highways of. See roads and highways.
State Teacher’s Certificate and Diploma: -
Revocation by superintendent; board may affirm and review
but not rehear case. 214
Statute of Limitations:
Delinquent taxes . 142
Stock:
Corporation; exchange of. See corporations.
Assessment; national bank. See taxation.
Stockholders:
Of bank. See taxation.
Meeting of, held in state where incorporated. 153
Superintendent Public Instruction:
Salary of; effective July 4, 1913. Inspectors and chief clerk:
appointment Of .........c.itii Cooag
Contribution of school funds to ecclesiastical schools pro-
hibited .. ..i i e e 117
Privilege of normal training to schools not recetving state aid 135
Inspector normal training; salary; number. 148
Office appointive; constitutionality of law............ - 163
State auditor’s certificate; revocation; affirmation of.. 214
Supervising Engineer: .-

May be employed. See board of control,

Supervisors:
Committee work; automobile. See board of supervisors,
Roads and highways at state institutions. See roads and high-
ways.
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Taxation:
Bank stock; bank furnishes lst of stockholders........... 81
Assessments; shares national bank; value not determined by

adding borrowed money to capital.. ... 85

Team of rural mail carrier exempt...................... 92
To build railroad; assessed against real estate—not personal. 96
Automobiles; dealers must list...................... <. 110
"Board of supervisors cannot pay bank for collection of...... 142

Soldiers’ exemption; based on actual value not taxable value, 171
Drainage assessments; installments, See drainage assess-
ments.
Assessment building and loan association; methods of acquir-
ing information by aSSeS8OTS............cnovuvuunnn 201
Special tax for aid of electric railway; assessment of real es-
tate of other railway lines within district; how valua-

tion ascertained e e 205
Taxes:
Statute of limitations; does not run if proceedings are by
distress warrant ........... .. it 142
Delingquent, collection of; compensation paid collector. 187
Teachers:
May collect pay where schools are closed on account of epi-
demic 154

Teacher's Diploma:
Revocation and review. See state teacher’s certificate.

Text Books:
Free; petition to submit proposition necessary. 92

Tie Vote:
Mayor. See cities and towns.

Toilets:
" Railroads must maintain at depots. 127

Townships:
Not liable for injuries to person engaged in working poll tax. 188

“I'ransmission Lines: N
Erection along highways and public lands; authority by super-
visors or railroad commission distingwished........... 182
Cities and towns; cost; how paid; question submitted to people 189

Treasurers:
Cities and towns; daily balance of. See cities and towns.

Trust Companies:
Trust funds or deposits cannot be invested in real estate;

practice discouraged .......... ... ... i, 64
And banks; right to act as trustees, assignees, administrators,
ete. ......... ettt 120

Name not to indicate savings bank. ... 145
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Trustees:
Trust companies may act as.
Turnkey :

Compensation. See board of control,
Vacancy:
Legislator. See compensation,
See Senator.
Vasectomy Act:
Law applies to those convicted after passage; does not apply
to misdemeanants or persons in county or city jails.
Action deferred .....
Action deferred (2d)

Voting Machines:
Use of party lever violation.

‘Waterworks:
Under commission plan. See cities and towns,

Taxes or rents may be used to extend or renew mains.
Withdrawals:
After canvass commenced; saloon petition. See intoxicating
liguors.

Workmen'’s Compensation Act:

All opinions rendered ypon the workmen’s compensation act
of Towa have been published in a supplement to this re-
port and will be furnished to those desiring same, upon
request.

Weeds:

Destruction of, required by property owners on their lands

and highways adjacent thereto.

70
-

(]

194

217




	00000001
	00000002
	00000003
	00000004
	00000005
	00000006
	00000007
	00000008
	00000009
	00000010
	00000011
	00000012
	00000013
	00000014
	00000015
	00000016
	00000017
	00000018
	00000019
	00000020
	00000021
	00000022
	00000023
	00000024
	00000025
	00000026
	00000027
	00000028
	00000029
	00000030
	00000031
	00000032
	00000033
	00000034
	00000035
	00000036
	00000037
	00000038
	00000039
	00000040
	00000041
	00000042
	00000043
	00000044
	00000045
	00000046
	00000047
	00000048
	00000049
	00000050
	00000051
	00000052
	00000053
	00000054
	00000055
	00000056
	00000057
	00000058
	00000059
	00000060
	00000061
	00000062
	00000063
	00000064
	00000065
	00000066
	00000067
	00000068
	00000069
	00000070
	00000071
	00000072
	00000073
	00000074
	00000075
	00000076
	00000077
	00000078
	00000079
	00000080
	00000081
	00000082
	00000083
	00000084
	00000085
	00000086
	00000087
	00000088
	00000089
	00000090
	00000091
	00000092
	00000093
	00000094
	00000095
	00000096
	00000097
	00000098
	00000099
	00000100
	00000101
	00000102
	00000103
	00000104
	00000105
	00000106
	00000107
	00000108
	00000109
	00000110
	00000111
	00000112
	00000113
	00000114
	00000115
	00000116
	00000117
	00000118
	00000119
	00000120
	00000121
	00000122
	00000123
	00000124
	00000125
	00000126
	00000127
	00000128
	00000129
	00000130
	00000131
	00000132
	00000133
	00000134
	00000135
	00000136
	00000137
	00000138
	00000139
	00000140
	00000141
	00000142
	00000143
	00000144
	00000145
	00000146
	00000147
	00000148
	00000149
	00000150
	00000151
	00000152
	00000153
	00000154
	00000155
	00000156
	00000157
	00000158
	00000159
	00000160
	00000161
	00000162
	00000163
	00000164
	00000165
	00000166
	00000167
	00000168
	00000169
	00000170
	00000171
	00000172
	00000173
	00000174
	00000175
	00000176
	00000177
	00000178
	00000179
	00000180
	00000181
	00000182
	00000183
	00000184
	00000185
	00000186
	00000187
	00000188
	00000189
	00000190
	00000191
	00000192
	00000193
	00000194
	00000195
	00000196
	00000197
	00000198
	00000199
	00000200
	00000201
	00000202
	00000203
	00000204
	00000205
	00000206
	00000207
	00000208
	00000209
	00000210
	00000211
	00000212
	00000213
	00000214
	00000215
	00000216
	00000217
	00000218
	00000219
	00000220
	00000221
	00000222
	00000223
	00000224
	00000225
	00000226
	00000227
	00000228
	00000229
	00000230
	00000231
	00000232
	00000233
	00000234
	00000235
	00000236
	00000237
	00000238
	00000239
	00000240
	00000241
	00000242
	00000243
	00000244
	00000245
	00000246
	00000247
	00000248
	00000249
	00000250
	00000251
	00000252
	00000253
	00000254
	00000255
	00000256
	00000257
	00000258
	00000259
	00000260
	00000261
	00000262
	00000263
	00000264
	00000265
	00000266
	00000267
	00000268
	00000269
	00000270
	00000271
	00000272
	00000273
	00000274
	00000275
	00000276
	00000277

