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REPORT OF 'l'IIE ATTORNBY GBNERAL. 

To the Honorable Gt>o. vV. Clarke, 

Governor of Iowa : 

S'l'ATE OF IOWA, 
Department of Jnstiee, 

Des Jl1 oines. 

Pursuant to the provisions of Chapter 9, acts of the Thirty­
third GenCJ·al .Assembly, I hereby submit to you a report of the 
Jmsiness transacted by the attorney general during tlw years 191:~ 
and 1914. 

J\s the work of the ch•partment has so greatly multiplied and 
the number of opinions incrcasPd, only such opinions as cover new 
q nestions and as are thought to be necessary in order to advise 
the several state departmrnts and thr several local officers, are 
inelnclrcl in this rrport. 

In addition to acting as adviser and counsellor for the several 
state drpartnwnts, thr attention of the department of justice dur­
ing th<' last biennial period has been almost continuously occupied 
iu the matter of tJ·ying constitutional questions in the state and 
federal courts, and in 1 he rnforcement of the law. 

CONSTITUTIONAL CASES. 

During this biennial period cases testing the constitutionality 
of the following laws have been submitted in the supreme and 
fcd<:'ral courts: workmen's compensatioa· act; the law giving the 
railroad commissioners supervision of the railway companies; capi­
tol extension act; blue sky law; red light law; teachers' minimum 
wage; automobile registration law; icC' cream standard of the pure 
food law; vasectomy law. 

These cases have been contC'sted with all the energy, skill and 
industry that money could buy. Kot only the ablest lawyers in 
Iowa have been secured but in two of the cases very able lawyers 
from both New York and Chicago appeared for the plaintiffs. The 
state, however, has been successful in the suit involving the capi­
tol extension act, teachers' minimum wage, automobile registra­
tion Jaw and the ice Cl'C'am standard OI the pure food law in OUr SU­

preme court. The casrs involving the constitutionality of the red 
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light injunctio11 and abatement law aud the blue sky law were 
submitted to our supremG court, one in Decrmber 10, 1913, and 
the other April R, 1!H4. I\o opinions, however, have yet been 
handed down. 

The case involving the constitutionality of the workmen's 
compensation law was submitted in the fN1rral rourt and a de­
cision rendered in favor of the state. 

'J'hc ca--:e trsting the eonstitntionalit,v of the vasrctomy law 
was snbmiitrd in 11!(> f;·dera l court hut the attorney general in 
that case conceded that an injunction should be granted. The' 
law in its present form is so arbitrary and unreasonable that the 
department of jnstict> refused to make a defense. 

THE BI,UE SKY LAW. 

The case involving the constitutionality of the hlue sky law 
was rmbmitted in the federal court and originally hehl valid by 
Judge McPherson. Later, upon an application for a temporary 
injunction before Judges Smith, McPherson and Pollock, it was 
held that the act offendrd against the commeree elam;p of the feel­
era! constitution. 

At a conference of the attorneys genC'ral of the United States 
it was agreed that the Iowa law was the strongest statute which 
had passed in the several states, and therefore it was recom­
mended that the decision of Judges McPherson, Pollock and Smith 
be appealed from. Accordingly the appeal has been perfected be­
fore the supreme court of the United States. It was decided, how­
ever, in view of the experience in the submission of the Iowa and 
Michigan cases in the supr0me and federal courts, and the Ar­
kansas statute befcre the Arkansas courts, that a new bill should 
be drafted. 

The National Asso<a,iation of Attorneys General appointed 
Attorney General Grant Fellows of Michigan, the Attorney Gen­
eral of Iowa and Attorney General Moose of Arkansas to draft a 
new bill. The commission has made its report and prepared a bill 
which will be recommended in this and in a number of the other 
states to the next legislatures. 

The new bill is well indicated by its title. It is designated an 
inspection law for the purpose of preventing fraud in the sale of 
stocks, bonds and other securities. It is attempted by said act to 
accomplish this and no more; that is tl say, it is attempted to pro-
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teet the people against fraud but not unduly interfere with the 
private business of investment companies in the sale of stocks 
bonds and other securities in the state of Iowa. 

'l'IIE l\IILW.I.UKEE CASE. 

Another constitutional case of great importance is the case of 
the Chicago, l\Iihvaukee and St. Paul Railway Company vs. The 
State of Iowa. 'I'his case involvNl the constitutional ri!!.ht of the 
board of railroad commissioners to require transportation com­
panies to accept carload lots for points within the Rtate where the 
cars of merchandise originated iu a point outside the state. This 
case was submittc<l to the supreme court of the l'nitcd States aud 
oral argument made on behalf of the railway company and by the 
attorney gcncrttl on behalf of the statl>, and a decision rendered 
April l;i, ] D14, sustaining th(' validity of the Jaw and upholding 
thP cr·ntentions of tlw statP. This was of speeial value to the job­
hers or the !'tat() and the wholesal<' llll'l"l'hants wlto do husiness in 
c-arload lots hy following tht> rP-eonsignment mdhod. 

It goes without saying that the sustaining of the eom:titution­
ality of tlw aets of the legislature, nnle:;s wholly arbitrm·y and 
elearly unconstltutionai, is of paramount importancf>; otherwise, 
th<' work of th<• general assPmhly would eonH' to 11an;dlt. 

THE ECONO:\IIC Y.\LUI•: OF L.\ \V J·;:s"FORCE"1ENT. 

The matter of the cnforeement of the law has occupied a 
large part of the attention of the departmeut of justice. Law 
enforeement is always of very grPat importance. 

The supervisors of this stah•, according to the reports made 
by the slate examiners are now spending over twenty million dol­
lars per annum. Notwithstanding this w•ry large sum of money 
('xpendecl, we fonwl unusually lax business methods. \Ve found 
thai the law was Yiolatcd both in letter and spirit in :-,everal of 
the counties of the state. 'l'hc examination thus far 111ade incli· 
cates in the several counties of the state a shortage of $400,000, a 
part of which has been returned but a considerable portion of 
which will never be returned to the county treasury due to the 
fact that a number of officers responsible for the shortage are 
dead, some han• left the state, a large number are now out of busi­
nrss and the stntntc of limitntionR will hr a har to thr roll<'etion . 

· of a largp part of the amonnt. 
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A number of removal suits have been instituted. In several 
instances, however, resignations were handed in before any peti· 
tions were filed: one suit is now pending. In each instance thus 
far the state has been successful. The indirect result is of more 
importance than the direct result. Not only in the counties where 
prosecutions have either been threatened or instituted has there 
been a change in business methods, bnt the mere activity of the 
department has caused a change of methods in a large number of 
other counties. 

Since the removal bill was passed, twenty-four officNs luwc 
either been ousted or resigned to avoid prosecution. This includes 
mayors, supervisors, sheriffs, marshals and chiefs of poliee. 

'l'he removal bill should be amended making it applicable to 
all city, county and township officers, elective or nppointivc. No 
reason can be offered why the remoYal bill should apply to a lim­
ited mllnht>r of city and county ofticers hnt not apply to the r<'­
maining number. 

The gPneral assembly of J\Iassaelmsdts in l!ll:~ followed Iowa 
in giYing the attorney g('IleJ·al of the state additional pOW('l's in 
tl1e matter of the enfor(•ement of tlw law an<l the snpel'\'ision of 
local ofTicers. 'fhis is in Ji]J(• with the best thoug-ht of the tinw. It 
has com<> to lH' rP<"ognize<l that sinee the stah• by its gt'H<>ral as­
sPmbly has authority to emtct laws hincling- upon all tlw people, 
and through thP sHprcnw and inft"rior f'ourts iutnprPts the laws 
binding upon all the ]Wopl<', that it should also haw the nwans of 
<•nforring tl](' l:n\· in rn·ry pnrt of the state. 

Sf'FI'I.\1, .\t,FI\TS. 

Jn <)]'(1<'1', 110\\'l'YI'l', that this may he fully a<•r·omplislwd, the 
dt>partnwnt of juslit•<· l:Jwuld IHl\'<' authority to appoint speeial 
agl'llts to im·psl igal!' violatiOJJS or th(• Ia\\' hoth of 11 social fl!Hl 
('<'Onomie nature in <>Y<'l',\' pnrt of the ;;tate. 'l'hes<• speeial agents 
should haw the sam<· authority to make arrests as local officprs 
and should haw tlw eO-O(H'l'Htion of all ]Wal'<' offiPers in tlw matter 
of making arrests and the l'llfor<:em('nt of the la\r. 

RF.FOID! Tl\ COT'RT PROCF.DFRE. 

In order that justicc may be aceomplislwc! and pftierPncy se­
cured, we not only need sp<>eial agrnts for thP pnrposr of secur­
ing evidence upon whieh to base conYict ions, but a ehange in our 
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rriminal pro(•edm·P. f tlwrPfore renew my rcrommendations made 
in the last biennial report, viz: that the legislature of this state 
pa1is a law similar to tlw \Visconsin law and the proposed amend­
ment to the constitution of California providing in substance that 
no judgment shall be reverser] or set aside or new trial granted in 
any action or procf'eding, civil or criminal, on the ground of mis­
direction of the jury, or the improper admission of evidence, or 
for any error as to any mattPr of pleading or procedurf', unless af­
ter an examination of the entire cause, including the evidence, the 
court shall bf' of the opinion that tlw Prror complained of has rf'­
sulted in the miscarriage of justice. This in substance has been 
thr law of England for a number of years, and the American Bar 
Association at its last meeting hPid in Washington, D. C. in 1914, 
J'Pcommcnded that lPgislation of a similar nature he placPd upon 
tlw statntP books of ewry state in the Union. 

The importance of this is made evident wlwn W(' considPr that 
for the biennial pf'riod Pndinl.!" ,T anuary 1, 1!!15, 94 nf'w criminal 
rasps were appealPd in this statP; 99 werP disposed of by our su­
prrme court of which nnmlwr 14 have been reversed upon defend­
ants' appeal and four revrrserl upon the appeal of the state. Dur­
ing the same period of time in Wisconsin with over 100,000 more 
population, with larg<'r eities :md opf'n saloons, only 21 eriminal 
casPs have heen apprnl(•<l and only one case rrvrrsP<l. 

INSANITY. 

I also renew my rt>commendation made in the previous bien­
nial report with refer!'JH'!' to proet>dure in tlw t>vent that insanity 
is sPt np as a def!'llSP for crime. The importance of this recom­
mendation is shown by the case of Sta~ vs. Kelley. Kelley was 
charged with the killing of two persons and indicted for murder 
in the first degree. Insanity dne to drunkenness was set up as a 
defense. The jury did not bring in a verdict of guilty of murder 
hut brought in a verdict of guilty of manslaughter and answered 
a special interrogatory saying that Kelley was insane at the time 
of the commission of the offense. 'rhe case was reversed by our 
supreme court and Kelley is now running at large. 

The insanity defense operates not only as a miscarriage of 
justice in Iowa but elsewhere. The attorneys general of several· 
states are directing the attention of the governors and the legisla­
hues to the evils of the present syst~m. The attorney general of 
,\labama in his recent report strongly recommends a change in 
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the present law. England satisfactorily disposed of the question 
as early as 1883 in what is known as the Lunatics Act. 

THTil MASSACHUSET'rS LAW. 

Massachusetts in 1909 passed a law which is in substance the 
same as that of England and provides as follows: 

''If a person who is indicted for murder or manslaughter is ac­
quitted by the jury by reason of insanity, the court shall order 
him to be committed to a state hospital for the insane during his 
natural life, and he may be discharged therefrom by the governor, 
with the advice and consent of the council, when he IS satisfied 
after &n investigation by the state board of insanity that such per­
son may be discharged without danger to others." Acts of Massa­
chusetts, 1909, chapter 504, section 104, page 711. 

Undoubtedly there can be no objection to requiring a jury 
wherever the defense of insanity is set up to make a special find­
ing (1st) as to whether the offense was committed by the defend­
ant; and (2d) as to his imanity. If insane, he should be con­
mitted to the asylum not as a means of punishment but as a means 
of treatment and protection to society during the remainder of his 
natural life, to be rell'ascd only by the executive or some other 
tribunal specially constituted for that purpose, and then only af­
ter it was affirmatiYely shown that no danger to society would re-
sult from his release. ' 

Under our present law if he is insane at the time of trial, the 
trial is postponed and defendant is sent to the hospital for the 
criminal insane at Anamosa to remain until his sanity is restored 
before he is put on trial. If. however, he remains a few years it is 
almost impossible to secure a conviction because of the death, or 
removal of witnesses; but if it is alleged that he was insane at the 
time of the offense but now sane, there is nothing to prevent the • jurors from using this as an excuse for verdicts of acquittal not-
withstanding that the probabilities of his committing other crimes 
in the future are very great. 

SECOND TRIAL. 

In a number of states where a defendant is placed on trial for 
murder in the first degree and is found guilty of some lesser of­
fense, if he appeals to the supreme court and the case is reversed, 
he can again be placed upon trial for the highest offense charged 
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in the indictment. Under the decisions of our court this may not 
be done. The result is that defendants are encouraged to gamble 
upon what the supreme court will do. They have everything to 
gain and nothing to lose by prolonging the litigation. This should 
be remedied if necessary by constitutional amendment. 

If the defendant fails or refuses to testify, the county attor· 
ney should be permitted to comment upon this fact. 

SENATOR ROOT. 

The demand for reform in court procedure is not limited to 
persons of radical tendencies. The American Bar Association 
went on record in a clear and positive way favoring a change and 
Senator Root in his great address made one of the strongest in­
dictments against our present system which has been made by any 
public official of high stancliug in the United States. Discussing 
the question of trial practice he said: 

''Our trial practice in the admission and exclusion of evi­
dence does not agree with the common sense, the experience or 
the instincts of any intelligent layman in the country. As a con­
sequence, while we arc aiming to exclude matters which our rules 
declare to be incompetent, or irrelevant or immaterial, we are 
frequently also excluding the truth. The American man is intensely 
practical and direct in his methods. American procedure ought t6 
follow as closely as possible the methods of thought and action of 
American [a1·mers and business men." 

THE JAIL SYSTEM. 

If our court procedure is to square itself with the modern 
methods of thought and' action, it will be necessary to revolution· 
ize our present method of punishment. The theory of vindictive 
punishment has no place in any system of penal reform. What is 
necessary is to quarantine the offender to the end that society may 
be protected and give him a sufficient amount of discipline until 
he can become a self-supporting citizen. He must right the wrong 
in so far as possible. The whole jail system should therefore be 
revolutionized by the abolishment of the city and county jail ex­
cept as a means of detention awaiting trial, and there should be 
substituted custodial farms conveniently located so as to be:.t ac­
commodate every seetion of the state. 
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For the details of the plan see the report of the committee 
submitted to the governor on May 25, Hl12. If in addition to these 
recommendations appeals to the supreme court should be limited 
to $230 or in excess thereof, unless a constitutional question or a 
question involving real estate was at issue, litigation would be 
very much lessened, justice would be very greatly promoted and the 
direct and indirect benefits to the parties concerned and the people 
in general would be very great. 

TRUSTS A!\"D MOXOPOLIES. 

We now have a criminal law npon our statute books relating 
to trusts and monopolies but no civil remedy. The legislature 
should therefore pass what was known as the .i\Iiller or Francis 
bill at the last general assembly giving the state the injunctive 
method of dealing with trusts and monopolies. It should also 
pass a law similar to that on the statute books of Missouri giving 
the state a civil remedy of investigation instead of limiting the 
state to the criminal method by the grand jury. 

AMENDMENT TO ROIAD LAW. 

The Thirty-fifth General Assembly specifically provided that 
the attorney general should be the counsellor and advisor for the 
state highway commission. .Our work with the highway commis­
sion shows splendid results to have been accomplished under the 
new road law in so far as grading, permanent bridges and cul­
verts and draining is concerned but systematic dragging has not 
been obtained and in my judgment will not be obtained under the 
present system. The recommendations of the highway commis­
sion for a patrol system of dragging shou'ld therefore be adopted. 

ABOLISHING SUPERVISOR DISTRICTS. 

Our investigalion sMws that the law authorizing supervisors 
to be elected under the district plan has a tendency to produce 
evil results. Therefore supervisor districts should be abolished 
and all supervisors elected at la1·ge. Sooner or later some general 
assembly will place county government upon a nonpartisan basis. 
Supervisors will be elected at large, will give their entire time 
and attention to the duties of the office, be paid a sufficient salary, 
appoint all the clerical h<'lp and a<>tnally supervise the entire busi­
ness of the county. 
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&TATE AND SAVINGS BANKS SHOULD HAVE AUTHORITY TO BECOME 
ME:\fBERS OF FJ<;DEHAL RESERVE BANKS. 

The attorney general ·was early called upon to give an opinion 
as to whether state and savings banks were authorized to become 
members of the federal reserve banks. The opinion has been re­
served. In order to remoYe the question beyond controversy, the 
general assembly shonl(l expressly authorize state and savings 
banks to become membt>rs of the l'\'Sl'I'Ve banks in order that our 
state banking aet may harmonize \rith the federal currency act. 

HABIT FORMING DRUGS. 

l\Iuch has been recently said concerning the evils of habit 
forming drugs. Our statute now prohibits the sale of cocaine and 
all of its d••rivatins: provides that it shall not be sold except up­
on the original written preseription of a registered physician; 
that the first offenders may be prosecuted under information; that 
a second offense is indictahle; especially eujoins upon peace offi­
cers and county attornPys the enforcement of the aet; druggists 
fouud guilty may have th Pir eertificates to practice pharmacy re­
voked by the cornmissiou. TimvPver, the law may be strengthened 
in the following particulars: 'I'lw red light injunction and abate­
nwnt bill should be amPn<lNl making a nnisancP any building OJ' 

place wherein is sold or unlawfully kc•pt any opium, cocaine or 
any dc>rivatiYc of said (h·ngs or othPJ' habit forming drugs, and 
subjPct to abatement mHlPr the same coiHlitions as required for 
thp ahatc>ment of a honsp of assignatinn or thP abatement of a 
liquor nuisance with the samt' right to a prrmauPnt and temporary 
injunction against tl,p ow11er of tho building, the persons con­
te•nwd or engagPd in the making of the illegal sales as now ob-
1 a in against pe1·sons operating a liquoilr nuisance or a house of ill 
fanw. ~\ny physician who wrnngfnlly prescribes to any person 
any habit forming drug should he lwld to lw guilt.v of unprofes­
sional comluct aml thP board of health should be required upon 
hearing to cancel the cntificate of any snch physician, and should 
likPwise lw :mthorizl•d Hlld din•eh•d to c·anrcl the certificate of any 
physician who is himsrlf addietPd to th(• US(' of habit forming 
drugs. 

Physicians should also be rPc1uired to keep a record of every 
prescription all(l file a copy with the state hoard of health and a 
duplicate carbon eopy with the state pharmacy commission. The 
state pharmacy f'OHnnission shnnll also haw hoth thP authority 
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and better facilities for making inspection of the stock of dru!!S 
and the quantity of habit forming drugs kept hy such pharm<.. ,.s 
to see if the law requiring reports to be accurately kf:pt has been 
observed. Every person making sales should be rettnired to obtain 
a license from the state pharmacy commission to the end that the 
commission will have au accuratl:' list of the number of persons 
dealing in such habit forming drugs. A strict account should be 
made of the total amount r.:ceived awl the total amount sold 
and a report made to the pharmacy commission. In addition the 
possession, except as prescribed by law, should be evidence that 
the same is kept for illegal purposes. 

The laws of both .i\ew York and ::\Iassachusdts are considered 
model laws in dPaling with and reg-ulating the disposition of these 
habit forming drugs, bnt I am persuaded that the additional rec­
ommendations herein made will he necessary if the regulation is 
to he thoroughly effective. 

LI:MITING TIME OF APPEAL IN CRIMINAL C.\SE:,o;. 

The tinw of apjJeal i11 criminal cases should be reduced from 
six to three months. 

INDE'l'ERMH\ATE SENTENCg L.\W. 

An indeterminate :sentence hill similar to the Heald hill intro­
tluced in the Thirty-fifth General Assembly should l1e passed and 
there shonld also be a limite1l indeterminate sf'ntrnce law for mis­
d('lllf'anauts. 

TIH' f!HCstion of the repeatt•r or recidivist will never be solved 
until we come 1 o some form of indct<•rminah• St•ntence law for mis­
dememwnts ns 'nll as felons. Until we have an up to date r('­
formator·y for women '"ith some form of indeter·minate sentence 
law we shall never solvP thP social rvil. The punishment of the 
women of the stref't hy c·ithcr a fine or jail srntrncc oHly ag-
gravates the offensr. • 

DELAY IN RECI<JlVING lOW A REPORTS 

.l\Iuch complaint has been made by the bench and bar owing 
to the delay in receiving the Iowa Heports. Immediately preced­
ing the receipt of the last volumes of the Reports a few days ago, 
the1 e were about 125 criminal cases which had been decided by 
our supreme court since the publication of the last Report. It goes 
,·;ithout saying that lawyers who depend upon the Iowa Reports, 
who do not take the North western Reports, have no means of 
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knowing what our supreme court is actually deciding, and hence 
_ ",any cases may b<> brought under an erroneous conception of the 
law. 

It should be said in justice to the reporter whose term of of­
fice expired January l, l!n5, that the delay was not caused by 
his negligence but clue to the fault of the publishing company. 
The contract with the present publishing company should there­
fore be cancelled and let to some responsible publishing company 
who will furnish the Reports promptly upon the receipt of the 
necessary copy for a volume of the Reports. It would be well if 
the whole matter was placeu under the charge of the supreme 
court giving the supreme court ample authority to protect the in­
terest of the state. 

CHIHOPHACTORS. 

Complaints are frequently made to the department concern 
ing the practice of chiropractors in the senral communities in the 
state. There are at least three chiropractic schools in the state 
of Iowa and there are probably several thousand chiropractors 
engaged in the practice in this state. In my opinion they should 
be recognized in the medical practice act with a requirement that 
they shall have the same prPliminary education and the same 
kno>vledge of anatomy and other fundanwntal subjects required 
of osteopaths. 

During the bieunial l'eriml 72 Ill'\\' eivil cases haw lwl'n in­
stituted. Fifty-two of the civil cases pending at the beginning 
of the term havr hcen disposed of anrl ~iG of tlH· lll'W cas<•s making 
a total of 88 civil <'ases disposcrl of during thf' term. 'l'his with 
tlu• Hfl criminal cases makes a total of 1H7 r·as<'H dii'JWSI'il of during 
this biennial period. This docs not represent a number of cases 

""' in various parts of the state where the attorney general or one 
of his assistants (•o-operated with the county attorney either in 
some criminal or civil case affecting the int<•r(•st of the state. 

SC\111.\IUZI:XG OlTH CO:XCJ,USIO:XS, \\'E ImCo~nn::XD: 

First. The passage of a law similar to the proposed amend­
ment to the constitution of California, the Wisconsin law, the 
law of England and that rpcommended by the American Bar 
Association, proYiding that no judgment shall be reversed or set 
aside or new trial granted in any action, civil or criminal, unless 
it shall afTirmntivch· HpJWlll' that t]](' ('lTO!' i'Ol11plailll'tl of \111; 

rt>sulted in a misear;·iag(' of justice. 
2 



18 REPORT OF THE ATTORNEY GENERAL 

Second. A law similar to that of England and Massachusetts 
providing that when insanity is urged as a defense in any crimi­
nal case the jury shall be required to bring in a special verdict 
showing (a) as to whether the defendant committed the offense 
and (b) as to his insanity, and providing that if both are an­
swered in the affirmatiYe the defendant shall be committed to the 
insane hospital for life unless released by the exeeutiYe authority 
or some specially desigilated tribunal. 

'l'hird. An anwndmeut to th(• Ia w permitting the county at­
torney to comment upon the attitude of the defendant in the 
~vent the defendant does not b(•come a witness in his own behalf. 

Fourth. Limiting the time of appeal in criminal cases from 
;ix to three months. 

Fifth. Limiting appeals in civil cases unh•ss the amount in 
~ontroYersy is $250 or in excess thereof. 

Sixth. 'l'he indeterminate seuteuce law for felons and a lim­
Led indeterminate sentence law for misdemeanauts. 

SeYenth. The law should be so amended that in the eve11t 
n nrdict of guilty for a lesser offeuse than that named in the 
indictment is found and a retrial is grauted, the defendant could 
again be plaeed upon trial for the highest offensP charged in the 
indictment. 

J~ighth. i\ppoiutment of special agPnts to sPcurc evidence 
)f infractions of the law with the RamP powPr nR local offieers 
:o make arrests. 

Ninth. 'l'he aboliRhment of the jail Rystem ::;uhstitntiug cus­
todial farms conveniently loeated to accommodat<' the various 
ueetions of the state. 

Tenth. The estnhllsltlllf'llt of a woman's rt>formatory t>quippC'<l 
to reeeivP wonH'n guilt~· oi 1His,lt>nwanoJ' HR wdl a'l thoRr' com­
mitting felony. 

Eleventh. An amendment to our anti-trust laws giving the 
state the injunctive remedy similar to the Miller or Francis bill 
introduced in the thirty-fifth general assembly, and a law similar 
to a statute of Missouri providil1g a ciYil remeity of investigation 
as well as the criminal grand jury method. 

Twelfth. The repeal and re-Pnac-tment of tlw hlne sky law 
similar to that prepareit by tlw <•ommission of attorneys general 
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appointed by the National Association of Attorneys Gent>ral for 
the purpose of drafting a model law. 

Thirteenth. An amendment to the removal law making it 
apply to all city, township and county officers, elective or ap­
pointive. 

Fourteenth. An amendment to the road law in harmony 
with the recommendation of the highway commission providing 
the patrol system to secure the dragging of roads. 

Fifteenth. The abolition of supervisor districts and pro­
viding for the election of all supervisors at large. 

Sixteenth. Amending the banking act giving state and sav­
ings banks the authority to become members of the Federal Re­
serve Banks. 

Seventeenth. The amendment to the law relating to habit 
forming drugs. 

Eightt>enth. The cancellation of the present contract for 
the publication of the Iowa reports and the letting of a new 
contract and placing the matter under the supervision of the 
suprcme court. 

Nineteenth. .\.mendment to the l\Iedical Practice Act recog­
nizing chiropractors, and requiring the same standards as now 
required of osteopaths. 

The work of each general assembly adds to the work of the 
departmt>nt of jnstict>. The Thirty-fifth General Asst>mbly express­
ly made the attorney gt>neral the legal adviser of the highway com­
mission and the passagt' of the workmen's compensation act also rc­
(tnircs a very large part of the scrYiccs of one of the assistants. In 
a number of states ;;pecial attorneys arc employed at twice the 
salary paid the assistants in 1 his office as special counsel to the 
worknwn 's compensa I ion commission. 

\Ye have a very capable and efficient office force. l\Ir. Fletcher, 
l\Ir. Robbi11S, l\fr. Rampson and l\Ir. Rankin are all well equipped 
for the lines of work assignetl to them and each have practicrd 
law for a period of from ten to twenty-five years. l\Iiss Gilpin, 
law clerk and strnographcr, is acquainted with every detail of the 
otn('C and l\Iiss :.\Ic~all and :.\Irs. Rltiplry are capahlr. rxpNicnced 
stenographers. 

Respectfully submitted, 
GEORGE Cosso!", 

Attorney General of Iowa. 
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SCHEDULES 

Schedule A is a complete list of all appeals in criminal cases sub­
mitted to the supreme conl't <luring the years 191:3 and 1Dl4, and 
also all reheariugs askerl during that period, and shows the final dis­
position of the casrs. 

8chedule B is a list of all criminal cases pending on the first day 
of January, 1915. 

Schedule C is a list of civil cases which were pending in the state 
and federal courts .January 1, 1913, and have since been disposed of. 

Schrdule D is a list of civil cases whieh have been commenced 
and disposed of siuee .January l, HJl:J. 

Schrdule E is a list of civil cases which are nmr pendiug in the 
RUde aHd fpfleral ronrts in which thr state is a party. 

Schedule F iR the official written opinions given by this office 
during the years 191:1 and 1914. 

Schedn le G eontains a few of the mauy letters which were written 
in rrsponse to il~r1uirirs from county officers and others as to the 
construction and interprl'tation of statutes, and as to the law in 
cases which have arisen in the state. These letters are not official 
in their character, am1 frequently eontain a simplr Ruggcstion in­
Rteml of the <•xpression of an opinion. Thry relate to matters of 
public intPl't'St as to which uniform action is desired in the state, 
and it is thought advisahlt• t6' inrlmh• tlw same in this report. 



SCHEDULE A. 

The following is a list of criminal cases submitted to the supreme court, and also rehearings asked dur· 
ing the years 1913 and 1914 and the final disposition of the cases: 

Title of Case 

State v. Andrews, C. C., Appellee .. 
State v. Ayers, Manly, Appellant. .. . 
State v. Becker, Harry, Appellant ... . 
State v. Beeson, Genour, Appellant .. . 
State v. Blake, James, Appellant .. 
State v. Boggs, E. A., Appellant.. 

County 

Clinton .. 
Davis .... 
Jackson .. 
Linn ..... 
Guthrie .. 
Grundy .. 

State v. Buford, John, Appellant. .... Monroe .. 
State v. Burns, James, et al, Appel-

lants ......................... : ... Lucas .. 
State v. Chicago, Great Western Rail-

road Company, Appellant...... Chickasaw. 

State v. Christopher, Louis, Appellant. Dubuque .. 
State v. Clark, James, Appellant.. Polk .. .' .. 
State v. Clark, W. J., Appellant.. . Bremer .. 
State v. Clark, W. J., Appellant. . . . . . Bremer .. 
State v. Cocherell, Curtis, et al, Ap-

pellants . . . . . . . . . . . . . . . . . . . . . . . . . . Van Buren ... 
State v. Conklin, B. L., Appellant. . . Washington .. 
State v. Cox, Donald, Appellant. . . . . Fremont. . 
State v. Davis, Gordon, Appellant. ... Davis .. 
State v. Devinney, Orville, Appellant. Polk ... 

Decisions 

Affirmed Nov. 5, 1914 .. 
Affirmed Feb. 12, 1914 .... . 

. . Reversed :\larch 10, 1913 .. . 
Affirmed Nov. 22, 1913 ... . 
Dismissed Dec. 29, 1914 .. . 
Affirmed June 23, 1914 ... . 

(Petition for rehearing 
overruled Nov. 5, 1914.) 

Affirmed Jan. 14, 1913 .... 

Offense 

Incest. 
Assault with intent to commit rape. 
Robbery. 
Murder. 
Assault with intent to murder. 
Larceny by embezzlement. 

Murder. 

Affirmed Feb. 18, 1913. . . Breaking and entering. 

:Affirmed May 22, 1914..... ::"<uisance. 
(Petition for rehearing 
overruled Sept. 25, 1914.) 

.1 Affirmed Oct. 20, 1914..... Rape. 
Affirmed Dec. 15, 1913. . . Murder. 
Reversed April 9, 1913. . . Larceny. 
Affirmed May 15, 1914. . . . . Larceny. 

~ 
Dismissed Sept. 21, 1914 .. 

' Affirmed April 14, 1914 ... . 
Affirmed March 14, 1914 .. . 
Affirmed Feb. 22, 1913 .. 
Stricken Nov. 22, 1913.. . 

Conspiracy. 
Adultery. 
Rape. 
.\ssault and battery. 
Assault with intent 

bodily injury. 
to inflict great 



Title of Case 

State v. Dietz, F. W., Appellee ... . 
State v. Dimmitt, Ed, Appellant. .. . 
State v. Dowden. Walt., Appellant. .. . 
State v. Dreher, Gotfried, Jr., Appel-

lant .................... · · .. · ·. · · · 
State v. Faora, John, et a!, Appellants 
State v. Fisk, Ray, Appellant. ...... . 
State v. Ford, D. D., et a!, Appellees .. 
State v. Foxton, H. V., Appellant .... . 
State v. Frutiger, E. C.," Appellant ... . 
State v. Gabriella, Raffela, Appellant. 

State v. Gaston, Wm., Appellant .. 

State v. Gibford, Perl, Appellant.. 
State v. Gish, B. H., Appellant .. 

State v. Gorman, Ed, Appellant ...... 
State v. Gulliver, Glenn, Appellant ... 

State v. Guy, Alfred, Appellant ..... 
State v. Haggin, George, Appellant .. 
State v. Hall, L. N., Appellant. . 

SCHEDULE A-Continued 

Humboldt .. 
Polk ... 
Polk .. 

Audubon .. 
Wayne ... . 
Jasper .. . 
Wapello .. 
Bremer .. 
Adair .. 
Polk .. 

Polk .. 

Warren .. 
Hardin .. 

Polk ..... 
Mitchell .. 

Monroe .. 
Polk .... 
Benton .. 

Decisions Offense 

Adultery. Reversed Nov. 22, 1913 .. 
Affirmed Oct. 25, 1913 ... 
Affirmed May 16, 1!l1;L. 

Lareeny of poultry in night time. 
Liquor nuisance. 

Affirmed April 13, 1913. . Breaking and entering. 
Affirmed May 16, 1913.. Conspiracy. 
Dismissed May 6, 1913 .... Larceny lly embezzlement. 
Dismissed Sept. 23, 1913.. Liquor nuisance. 
Reversed May 16, 1914.. . Cheating by false pretenses. 

.. Affirmed Nov. 28, 1914.. ., Prartiring medicine without a licenst'. 
Affirmed Nov. 22, 1913. . . . Murder. 

(Petition for rehearing! 
overruled Jan. 27, 1914.) 

Affirmed Xov. 22, 1913 .... Assault with intent to infiict great 
llodily injury. 

Affirmed :.\1ay 16, 1913.. . Cheating by false pretenses. 
Reversed Dec. 18, 1914 .... Operating a motor vehicle without a 

registration number. 
Affirmed Dec. 19, 1914 .... Burglary. 
Affirmed Sept. 16, 1913 .... Assault with intent to rob. 

(Petition for rehearing 
overruled Jan. 27,1914.) 
( :.\Iodified on application 
April 8, 1914.) 

Dismissed Jan. 16, 1914 ... Liquor nuisance. 
Affirmed May 16, 1913. . . . Liquor nuisance. 
Affirmed Dec. 21, 1914.... Entering a dwelling house in the 

nighttime with intent to commit 
adultery. · 

·~ 
·~ 



State v. Hampton, :\I. B., et al. Ap-
pellants .......................... . 

State v. Harrison, ;J. H., et al, Appel-
lees ............................. . 

State v. Harrison, Roy, Appellant. .. . 
State v. Henrietta, James, Appellant.. 
State v. Hessenius, E. P., Appellant.. 

State v. Hill, Wm. F., Appellant ..... . 
State , .. Hintenleiter, .J. L .. Ap11ellant 
State v. Hutchinson Ice Cream Co., C. 

.J. Hutchinson, Mgr., Appellees ..... . 
State v. Johnson. Henry, Appellant .. . 
State v. Jones, Tim. rt al. Appellants 
State v. Kaine, Ronald. Appellant. .. . 
State v. Kelley, H. D., Appellant. .. . 

State v. Kilduff, Anna, Appellant. . . . 
State v. Kirk, Wm., Appellant ....... . 
State v. Klute, Conrad, Appellant.. 
StatP v. Krampe, Leo, Appellant. .. 

Polk .. 

:\fahasktt.. 
Clarke ..... 
:\luseatine .. 
Cherokee .. 

Dallas .. 
Polk ... 

Polk ..... . 
Fremont.. 
Polk ........... . 
Potta\\attamie .. 
Polk ........... . 

Sc·ott. .... 
Johnson .. 
Boone ... 
Jasper .. 

State v. Kruse, Anna, Appellant.. . Polk .. 
State v. Lehlan, J. F., Appellant ...... Linn .. 
State v. Lindsay, Earl W., Appellant.. .Jasper .. 

State v Lockard, Charles, Appellant. . Fayette .. 

Stat!' v. Madden, Earl, Ap11ellant.. . Union .. 
Stat<> v. ~~1adigan. A .. Appellant ...... Polk ........ . 
State v. McCaskill, .J. T. Appellant. . . Blaek Hawk .. 

Affirmed ~ov. 22, 1913.. . 

Affirmed March 11, 1913 ... 
Affirmed ~ov. 21, 1913.. . 
Affirmed Feb. 22, 1913 ... . 
Affirmed March 24, 1914 .. . 

(Petition for rehearing 
overruled Sept. 25, 1914.) 

Affirmed July 2. 1913 ..... . 
Affirmed NoY. 22, 1913 .. 

Reversed May 12, 1914 .. 
Reversed Dec. 1;), 1913 .. 
Affirmed May 19, 1914 .. 
Affirmed June li, 1~13 .. 
Reversed Jan. 20, 1914 ..... 

(Petition for rehearing 
overruled April 10. Hi14. l 
Affirmed June 6, 1913. . . . 
Heversed Dec. :!1, 1914 ... 
Affirmed April 10, 1:n:;. . . 
Affirmed April 8, 1913 .... 

(Petition for rehearing 
overruled Sept. 22, 1913.) 

Affirmed Dec. 15, 1913 .... 
Reversed .Jan. 14, 1913. . . 
Affirmed April 8, 1913 .... 

(Petition for rehearing 
overruled Se11L 23, 1913.) 

Affirmed Dec. 15, 1913 .... 
(Petition for rehearing 
overruled Feb. 14, 1914.) 

Affirmed Oet. 6, 1914 ..... . 
Reversed March 14. 1914 .. 
Reversed July :!, 1913 .... 

AsRault with intent to inflict great 
bodily injury. 

Liquor nuisance. 
Assault with intent to commit rape. 
Larceny. 
:\Iurder. 

Wife desertion. 
Lar!'eny by embezzlement. 

St>lling adulterated food. 
:\lurder. 
Hohbery. 
1lobbt>ry. 
:\lnrder. 

i\Iurder. 
::IIurder. 
::\Iurder. 
:\~urdt>r. 

Kuisance. 
Lar,·eny in a building, 
Rapt>. 

Rape. 

Conspiracy. 
Murder. 
Murder. 
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Title of Case County Decisions Offense 

State Y. McClure, Charley, AppP!lant. 
Stat<c Y. Merrit, G. C., Appellant. ... 
State ,., Mertens, Roy, Ap]lellalll 

Davis .. 
Polk .. 
Sac .. 

Affirmed March 11, 1913.. Seduction. 
1 Stricken May 1!1, 1914.... Uttering a forged instrument. 

Affirmed :\larch 20, 1913... :\lurder. 
State v. Moon, Dr. Anna L•mg:>hor•>, 

Appellant ......................... 't Lllack Ha\\ k .. 
State v. Morton, Wm., Appellant. . . . . Polk ..... . 
State .-. Nicolopoulas. George, Appel· i 

!ant ............................. 1 Polk .... . 
State v. Norman, Grover, •ppellant. . : Fremont .. 
State v. Nott, Henry, Appellant. ..... 1 Taylor .. 
Statt> Y. O'Callaghan, James, Appellant I Polk .. 

Stat" ,. Ockij, .John, Appellant.. 
; 

. I :\1onroe .. 

I 

1 Reversed Oet. 6, 1914 .... 
Affirmed .June 22. 1914 .. 

Affirmell .June 'i, 191::: ... 
, Affirmed April 9, 1913 .. 

. . Affirmed Oct. 20, 1914 .. . .I Petition for rehcarinc; 
overruled I•'eh. ~~. D 1 ~ .. 

1
Affirmer! Feh. Jfl, 1914 .... 

(Petition for rehearing 
1 overruled May 12, 1914.) 

Stat0 ,._ Ousley, Albert, Appellant.. 
State Y. Perry, .John, AppP!lant.. 

• 1 Polk. . . . . . . . . . . . Affirmed June 2~1, 191 L .. . 
. i PottawattamiP .. :Affirmed Jan. 27, 1914 ... . 

Stat<· v. Piernot, Antonie, Appellant.. 
State Y. Read, E. A., et al. Appellants 
State Y. Reece, D. H., Appellant.... . 
StaU• v. Render, Frank, Appellant. . . 
State v. Russolo, Matt, Appellant. .... 
State v. Sanders Ice Cream Co. & L. 

R Sanders, Pres., Appellees ....... . 
State v. Schneider, Claude, Appellant. 
State v. Schumacher, C. M., Appellee. 

I <Petition for rehearing 

Monroe .. 
Page .. 
Polk .. 
Polk ...... . 
Appanoo"'"·. 

Polk ... . 
Fayette ... . 
Humboldt .. 

overruled May 16, 1914.) 
Affirmed Nov. 21, 1!)14 .... 
Reversed Dec. 13, 1913 .. 

1 Affirmed Dec. 15, 1!ll:l .. 
Affirmed Der. 13, 1913 .. 
Affirmed May 16, 191::: .. 

R<>versed ::\l[ay 12, 1914 .. 
Affirmed May 19, 1914 .. 

: Reversed Nov. 22, 1913 .. 

:\1nrder. 
Murder. 

KePping a gambling house. 
Seduction. 
:Vfurder. 

Breaking and entering. 
Assault with intent to commit murder. 

Assault with intent to commit rape . 
Burglary. 

:\lurder. 
)perating an automobile without lights. 
Br0aking and entering. 
Keerling a house of ill fame. 
:'liuisance. 

Selling adulterated food. 
V'olating Sunday labor law. 
L1rc:eny by embezzlement. 



State v. Sego, Charles, Appellant .. Jasper .. 

State v. Smith, John N., Appellant .... Polk .... 
State v. Smithart, Or ley, Appellant. . . Keokuk .. 

State v. Sodi, Ferdinand, Appellant .. Polk .. 
State v. Sorenson, Andy, Appellant... Polk .. 

State v. Sparks, E. C., Appellant ... 
State v. Stutches, Joe, Appellant.. 
State v. Taylor, Agnes, Appellant. . 
State v. Teale, Hugh, Appellant ... 

State v. Thompson, Fred, Appellant. . 
State v. Vochoski. Otto, et al. Appel-

lants .......................... : . . 
State v. Walker, John, Appellant .. 
State v. Waltz, Major, Appellant ..... . 

Decatur .. 
Polk ...... . 
Humboldt .. 
Decatur .. 

Polk .. 

Jones .. 
Polk ... 
Story .. 

State v. Warmuth, H. M., Appellant .. Cedar .. 

State v. Warne, R. L., Appellant.. . Fayette .. 
State v. West, L. R., Appellant ...... Polk ... . 
State v. Wilkins, E. K., Appellant. . . Polk .. 

State v. Wilson, Clifford, Appellant. . . Calhoun .. 

State v. Wilson, Peter, Appellant.. Mahaska .. 

State v. Woodworth, Monteville, Appel 
!ant . . . . . . . . . . . . . . . . . . . . . . . . . . Jones .. 

Affirmed April 10, 1913 .... 
(Petition for rehearing 
overruled Sept. 16, 1912.) 

Affirmed Nov. 22, 1913 .... 
Affirmed Feb. 18, 1913 .. 

Dismissed May 6, 1913. . . 
Petition for rehearinE, 

overruled Feb. 22, 191:L . 
Affirmed Dec 16, J 914. . . 
Reversed Dec. 15, 191:3. . . 
Affirmed June 5, 1913. . . . 
Reversed July 1, 1913 .... 

(Petition for rehearing 
overruled Dec. 15, 1913.) 

Affirmed Oct. 25, 1913 .... 

Affirmed Dec. 19, 1914 .... 
Dismissed May 12, 1914 .. 
:\lodified and affirmed Jan. 

15, 1913 ............. . 
Affirmed April 14, 1913 .. 

Affirmed :\lay 19, 1914 .. 
Stricken Nov. 24, 1914 .. 
Affirmed Nov. 22, 1913 .. 

Affirmed May 6, 1913 ..... . 
(Petition for rehearing 
overruled Feb. 17, 1914.) 

Affirmed Nov. 22, 1913 .... 
(Petition for rehearine; 
overruled June 19. 1914.) 

.Affirmed Dec. 16, 1914 .... .. 

Robbery. 

Obtaining mon<'y by false pretenses. 
Wilfully and maliciously injuring a 

chattel. 
Liquor nuisance. 

BrPaking antl t•nteriug. 
Incest. 
Breaking and entering. 
Adultery. 
:\Jurder. 

Seduction. 

Rape. 
Nuisance. 
Maliciously injuring a lmilding and 

fixtures. 
Practicing as a physician without a 

license. 
Violating Sunday labor law. 
Obtaining money by false pretenses. 
Assault with intent to do great l•odily 

injury. 
~l\Iurder. 

::Yiurder. 

Assault with intent to commit rape 



SCHEDULE B . 
• 

The following is a list of the criminal cases pending· in the supreme court of Iowa on Jan nary 1, 1915: 

Title of Case 

State v. Abbott, Ralph, Appellee ... 
State v. Asbury, John, Appellant.. 
State v. Biewen, G. W., Appellant. ... 
State v. Brazzell, Dorcas, Appellant .. 
State v. Bosch, John, Appellant ..... 
State v. Bosworth, Mark, Appellant .. 
State v. Bullington, J. E., ~ppellant .. 
State v. Cessna, Charles, Appellant. . 
State v. Concord, Tom, Appellant. . 
State v. Cooper, Chas., Appellant. ... 
State v. Devinney, James, Appellant.. 
State v. Dunn, A., Appellant. ............... . 
State v. Edmund, H. A. A., et al, Appellants .. 
State v. Fisher, Chester, Appellant .... . 
State v. Gardner, James, Appellant. .. . 
State v. Guidice, Francisco, Appellant .. 
State v. Hess, Frank, Appellee ....... . 
State v. Hesse, Wm., et al, Appellants, .. 
State v. Kiefer, Adam, Appellant ......... . 
State v. McAnich, J. E., et al. Appellants.. . 
State v. McCaskill, J. T., Appellant. ............ . 
State v. Madden, Earl, Appellant (rehearing) .. 
State v. Nicola, C. L., Appellant. ............. . 
State v. Norman, F. J., Appellant. ......... . 
State v. Nott, Henry, Appellant (rehearing). 
State v. O'Donnell, Mathew, Appellant. ..... 
State v. Rand, Wm., Appellant. ... 

County 

Johnson .... 
Appanoose .. 
Keokuk .... 
Dubuque .. 
Taylor .... 
Mahaska .. 
Polk ..... . 
Hamilton .. 
Polk .. . 
Scott ..... . 
Plymouth .. 
Polk ..... . 
Story .... . 
Cherokee .. 
Plymouth .. 
Mills ..... 
Howard .. 
Monroe .... 
Buchanan .. 
Jasper ...... . 
Black Hawk .. 
Union ..... 
Mahaska .. 
Taylor .... 
Taylor .. 
Lee .... 
Union .. 

Offense 

Running a gambling house. 
Rape. 
Murder. 
Murder. 
Larceny. 
Malicious injury to an electric railway. 
Larceny by embezzlement. 
Assault with intent to commit murder. 
Burglary. 
False pretenses. 
Prostitution. 
Larceny from the person. 
Practicing medicine without a lh-ense. 
Assault with intent to do great bodily injury. 
Prostitution. 
Murder. 
Bastardy. 
Murder. 
Cheating by false pretenses. 
Practicing medicine without a license. 
Murder. 
Conspiracy. 
Murder. 
Practicing as a physician without a license. 
Murder. 
Murder. 
Larceny from the person. 



State v. Robinson, Joe, Appellant.. 'Lyon .. . 
State v. Rowell, L. J., Appellant.... 1 Cedar .. . 
State v. Schell, Phil, Appellant.... I Marion .. 
State v. Stalker, Wm., Appellant.. . i Polk ... 
State v. Stanton, Wm., Appellant... . II Polk .. 
State v. Thomas, Alfred, Appellant.. . Polk ..... 
State v. Treganza, J. A., Appellant.. . 1 Hancock .. 
State v. Valvoda, Frank, Appellant. . . . . . . . . . . . . . I Howard .. 
State v. Vochoski, Otto, Appellant I rehearing). 1 Jones ......... . 
State v. Ward, L. C., Appellant..... Pottawattamie .. 

Rape. 
Larceny by embezzlement. 
Assault with intent to rob. 
Incest. 
Breaking and entering. 
:\Iurder. 
Indecent exposure. 
Seduction. 
Rape. 
Illegal killing of a deer. 
DPsertion. State v. ·wm, Walter Story ................... . 

----------------~------------------~----------
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SCHEDULE C. 

Civil cases pending January 1, 1913, which have since been dis­
posed of: 

IN DISTRICT COURT. 

Slate of Iowa, ex rel George Cosson, Attorney General, v. Wyom­
ing Cattle Company, et al. 

In re Estate of Eben R. Voorhees. 
State of Iowa, ex rel George Cosson, Attorney General, and Board 

of Railroad Comtm:~sioners, v. Atchison, Topeka &i Santa Fe 
Ry. Co., et al. 

J. M. Taylor, et al., v. National Masonic Accident Association and 
North American Accident Association, et al. 

Mary Ann McKeown v. W. W . . Morrow, John L. Bleakly, S. Y. 
Eggert, Administrator, James Mttrray, deceased. 

Commercial Nation.aJ Ba11k, et al., v. Pottawattamie County. 
First National Bank v. City of Council Btttfjs, Thomas Maloney, 

Mayor. 
Stm·y County v. State of Iou·a. 
I(eolwk National Bank v. Lee County. 
Theodora H. ~MacDonald, Ins. Com., v. Aetna Indemnity Co., et al. 
State of Iowa, ex rel George Casson, Attorney General .• v. W. L. 

Baughn. 
State of Iowa, ex rel George Cosson, Attornr:1J Grt1eral, v. C. W. 

Scott, rt al . 

."tlary Ann McKcow·n v. W. W. )lforrow, John L. Bleakly, S. Y. 
Eggert, Admht'istrator, Ja~ies Murray, deceased. 

Sta.te of Iowa, ex rcl George Casson, Attorney Geneml, v. W. L. 
Baughn. 

State of Iowa v. Carrie Livingston, et al. 
In the Matter of the Estate of Hannah H. Adams, deceased, lV. 

W. Morrow, Tr·easurer of State, 1•. Said Estate. 
Frank G. Pierce v. Executive Council, et al. 
HenryS. Keely v. Board of Supervisors of Dubuque County, et al. 
In the ;~J-Iatter of the Estate of Almiron Culre1·, deceased, J1e1issa 

Gould, Administratrix, 1'. 1r. W. Morrow, Treasurer. 
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lllartha Ellen McPherson, IU'( Casson, 1'. A. II. Day, Chief of Po­
lice, and Board of Control. 

Nellie Ryan v. 1Vm. Hutchinson, Judge. 
State of Iowa, upon the relation of Chas. W. M~tllan v. The Mar­

shall Dental Mfg. Co. 

IC'! Fl.;OERAL COL'RT. 

Ilenry LoN'ng and Parley Sheldon, as Receivers of the Fort Dodge, 
Des Moines & Southern R. R. Co., l'. Dat•id J. Palmer, et al. 

C., 111. & St. P. R. R. Co. t'. Board of Ra,ilroad Commissioners. 
C. & N. W. Ry. Co. v. Board of Railroad Commissioners. 
C., B. & Q. R. R. Co. v. Board of Railroad Commissioners. 
C., R. I. & P. Ry. Co. v. Board of Railroad Commissioners. 
C. G. W. R . .R. Co. v. Board of Railr·oacl Comm~~sioners. 
Ill. Central R. R. Co. v. Board of Railroad Commissioners. 
C., St. P., 11!. & 0. Ry. Co. v. Board of Railroad Commissioners. 
JI. & St. L. R. R. Co. t'. D. J. Palm1 r, d al. 
In re Flabea..~ Corpus ilndr·ew II. Wilcox by Chas. F. Wilcox 1'. 

Max E. Witte, et al. 
Santucl Carr, ct al., v. Charles R. Hannan, ct al. 
John A. Creighto·n, ct al., v. Charles R. Ilannan, et al. 
John I. Redick 1•. Charles R. Jiannan, ct al. 
The Whitney Realty Company t'. Charles R. Ilannan, rt al. 
James Barr Ames, ct al., v. Charles Il. Ilannan, rt al. 
George Baxter·, ct al., v. Char·lcs R. Tlannan, et al. 
Elizabeth D. McClintock v. Cedar Rapids d] Iowa City Railway 

and Light Company, ct al. 
Old Colony Trust Company v. Fort Dodyc, Drs Jfoinrs ((:Southern 

Ry. Co., et al. 

BEFORE: JC'!TER::''l'.\TE co;\1:.\IEHCI•~ C0:.\1:.\llt;SION. 

Board of Railroad Commiss·ionrrs of loH'a v. Illinois Cr 11tral Rail­
way Company, ct al. 

Stale of Iowa, ex rcl lf. W. Bycr·s. Attor·ncy Gcn1ral, ct al., v. 
Chicago, NortluNstl"rll Raifway Company. 

State of Iou·a, ex rcl ll. 1\'. Byers, Attonlc.IJ Gr 111 ral, 1'. Ohicauo, 
Jlilwauker & St. Paul Railtcay Company. 

State of Imva, c.x rcl II. lV. Byers, Atton11 !J 01'111 ral, Board of 
R. R. Cornmissioners. 1'. Chicayo Great lVrsfrrn Raifroad Com­
pany. 

State of loiJ)a, r.r rrl H. 1r. Byrrs, Atfonu y Gcnrral, Board of 
Rail1·oad Commissinncrs, L'. Imm C1 nfral Railll'rt!J Company. 
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8/afl of !mea, f 1· nl II. W. Byers, Attorney Oenu·al, Board of 
Rai!l·oa<l Commissioners, t'. Illinois Central Railway Company. 

Slate of Ioll'a, cr rel II. 1V. Byers, Attorney Oeneral, Board of 
Ra,ilroad CommissiolUrs, 1'. Chicago. Rock Island tfr z~aC'ific Rail­
road Company. 

Htate of Iowa, ex rel ll. W. Byers, Attorney General, Board of 
Railroad Comnl!issionet·s, v. Clu:cago, Milwaukee tO St. Paul Rail­
way Company. 

Staff of Imca, £X rd II. lV. Byers, Attm·1uy Oencral, Board of 
Railroad Commissioners. v. Atchison, Topeka (f; Santa Fe Rail-
1eay Company. 

Stale of Iowa, ex rfl II. W. Byers, Attorney General, Board of 
Railr·oad Comm,issioners 1'. Chicago, Burlington & Quincy Rail­
mad Co. 

State of Iown, ex rel JI. W. Byers, Attorney Oeneral, Board of 
Railroad Commissioners, v. New York Cenh·al & II udson River 
Railroad Cornpany. 

State of Iou•a, e:c rel George Cosson, Attorney Oeneral, Board of 
Ra'ilroad Commissioners, 1'. Atchi~on, Topeka & Santa Pe Ry. 
Go., et al. 

SCHEDULE D. 

Civil cases which have been commenced and disposed of sinN· 
,Jan nary 1, 1Hl3: 
D. M. Grwl, Treasurer of Page County v. Westfm Union Tele­

graph Company, Chicago, Burlington &; ()u,incy Railroad Com­
pany. 

Ocorge Casson, Altor·ncy Ocnaal, v. G. B. Bradshaw, Judrgc of flu 
17th J udieial District. 

John lV. Cox v. W. A. Due~worth, Custodian of the 8tatehous£. 
Albert llagcrla r. Miss,issipp'i River Power Company, a corporation. 
John W. Rowley, ct al., v. Oi'orge W. Clarke, ct al. 
Ohicago, Rol'k Island & P£tdfic Hy. Oo .• el al., '1'. N. 8. 1\efdurm, 

et al. 
,John W. Rotcley, P. L. Davis and W. 11. hiJII'lii!J I'. 11. R. Dw-1.­

ll'OI'fh, Aurh'tor, R. E. Meek. County Treasurer, ll'. IV . .lf orris, 
ChaR. Woodrow and J. W. J( r rr, Jf embers Board of 8upo·l'isors. 

'/'hr'o. llamm Breu·ing Company 1'. Ch,icago, Rock Islm!d Ry. ('u. 
In the Matter of the Estate of Anna Jfarg1·cthc Anderson, dr-
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nased, Wdlulmilllt 1.:/izahrth l'l'lcrwn, If al., huatrcs t'. C. L 
II anson, .1dlllini.,/ratoJ·, State of lou·a, r.1· rrl State Trrasurt r. 

l\'111. Jlcl\iunon t' . .J. C. Sandrrs, Warden. 
Drlla PlfiJII r 1'. (' . .J. Apple.rtaie . 
./ .• 1. 8lta1'1 r 1'. Stale /!'air Assol'i<tlion, r/ al . 
./uo. 1'. !\'allan, rt rtf., 1'. R. T. 1l'cllslit!J11', Gem'[JI' Cosso11, Attor-

111 !I Uc111 ral, ct al . 
.Y. e. Northrup!'. W. A. Duckwortlt. 
F. R. Thurl11r !'. 1L A. DuckU'orlh. 
L. Buyhnrr and Lydia Buqlturr 1'. llrirs of.!. W. Shorter: 8tal1 

of lo!l'a, lnf1 n·r ncr. 
J/. JI. Ilarrah t'. \l'. A. Duckworth. 
J. G. llazrkins 1' . .John L. Blrakly, .1uditor of State, Wrn·rcn Garst, 

Imva Industrial C'ommi~sio11r1·. 

L. S. Harper· I'. 1r. S .• Jllcll, SIC/'( tary of Statr, Ocorgr nr. Clarkr, 
.John L. B!lakly, \r. e. Brmrn, R.r·tcufit•e Council. 

L. I. Aldrich 1'. U1 orw Donohoe, Superintendntf, J(no.TI'ille In­
ebriate Asylum. 

\Villiam R. Compton Compaii.IJ, n Jlissou1·i C01'JWI'IIiiou: Breed, 
Elliott & Ilarriso11, an !11diana I'IH'J)(n·ation, and .1/cCoy ((; Gom­
]Jany, a Maine corporation, t•. 1l'. 8. Allin, 8eerrfary of State, 
and George Gosson, Attorney General. 

M. N. Bopp r. Ed. R. Clark, 8/tcriff. 
Glal'cncc H. Kemler 1'. Ole 0. Roe, State Pil'l Jfarslwl. 
State of Iowa '1'. Ifcnry Armstrong. 
State of Iowa, e.r rcl 'I'ltos. /1'. Connor, 1' . • John ll. H(rring. 
State of IozDa, ex 1·rl Oeorur Cosson, Attorney General, v. National 

Life Association, and l/r nry Pyle, Prcsidr:nt and General Jltan­
a,ger of the National Life Association. 

Rudolph Daris '1'. 1Villian1 l-1. Ber1·y, !ohn E. Jlowe, ancl David C. 
liiott. Boa.rd of Parolr, and .Ja~~. C. Sanders, Wardrn. 

State of Iowa, ex rel George Cosson, Attornry General, v. Illinois 
Centml Railroad Co., Ohirago, Great Wrstern Rail1·oad Com­
pany, Minneapolis ((; St. Louis Railroad Company, and Fott 
Dodge, Des Moines (f; Southern Railroad Go., Homr1· Loring 
and Parley Sheldon. 

Dr. H. S. H1tckins '1'. Guilford II. 8umne1·, Secrrtary Iowa State 
Board of II ealth. 

Thurlow '1'. Taft, A. U. Uoats, John B. Hammond and W. F. 
Ghormley 1'. W. S. Al1Pn, Sro;rfary of 8tatP, anrl Harry B. 
Frase, County Auditor. 



('lwrl1 s Lockard 1'. Ed. R. ('lark, Shrrijf. 
In the JJ!atter of the Estate of .Vary A. Mitchell, deceased . 
.John Forbus, County Tn asura of Pocahontas County, and Poca­

hontas County, !mea, 1'. 1'/te E.recufit•c Council of the State of 
Iowa, George W. Clarke, W. S. Allc 11, .John L. Rlrakly and W. 
C. Brou·n, mnnl)(TS of said E.tei'ltfice ('ouncil. 

Charhs Lockard l'. J. C. 8and1 rs. 
Louis A. }'onkcr 1'. H. If. H'hedn·, A1hwinistrator of flu Estate of 

JI ary Zarmstrojf, de('( a.w d, and Ill e U nlnwu·n II eirs. 
State of Iowa l'. United Stales E.rprrss Comz)(ln.IJ, The l!amm 

Brell'ing Company, lnten·r•nors. 

SCHEDULE E. 

Cases p~c·nding in thr sewral eourts of the statl' a]J(l the United 
States, ,Jan nary 1, 1915: 

CASES PENlJLKG IN l>ISTHICT CUPitT. 

H. J. 1'01 llll'ings<'n, ('ounly Tr<'asurcr, 1'. llf<'rchanls National Bank 
of Clinton. 

N. F. Jl1ill1 r 1'. Grorge lhnwl10e, 8upr1intcnde11t of Stale llospital. 
State of IoU'it t'. B. Ji'. 8u·anson and L. W. Smith. 
Ernest R. Abrams d': Co. t'. W. S. Allen, Srerftary of State. 
C. II. Cu.~lwwn l'. Adah· Cou11ty, and the State of Iowa, e:c r·el 

G. W. Clarke, aovenwr, and Gwrge Cosson, Attorney General. 
George I. Snider· v. Prauk (}ibson and Gcor·ge Donohoe, Superin­

tendent of State II ospttal. 
In the Jlattrr of the Dminage Assessment in Drainage D;'strict 

No. 60. 
State of Iowa, c.:r; rrl John T. Jl!eCutch<'n, County Attorney, v. 

John L. Bleakly, Auditor of State. 
State of Iowa, c.x rel Grol'pe Cosson, Attorney Gencml, and lV. B. 

Bar·ney, Dairy ond Food r'ommissioncr of Iowa, r. Shor·es-1'1uel­
lel Company. 

State of Iowa, a rel Gco1gc Cosson, Attorney Gcnrral, v. E. J. 
Ilaus<'r, E. W. McCulley and Henry Grovert, Jr., llfen ber·s 

Board of Supervisors of Benton County, I ow a, and Al cx:wrler ,( un-
yon, County .Auditor. 

C. J. Hawley and William G. Ray v. R. E. Bftz and J. W. Eldridge. 
Cather·inc Baxter Miller, et al., t'. Mary Elizabrth Miller, et al. 
R. F. Graeber v. A. B. Noble. 
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In the Matter of the Estalt of Thomas L. Whittaker, du 1asul, 
Charles 1Y. Whittakn·, E:rf'cutor. 

Jlary M. ('rouclt 1'. Kalr ,lrmstroii!J. 
State of Iou·a t'. S. H. Uardur r, 1 I a/ .. 
./. 1V. Dougluriy 1'. Tou·n ('ou11r·il of .lnila. 
State of loll'a 1'. The Hanford f'rorl/u·r· ('uiiiJ!IIII.IJ. 

CASE:-l l'ENDINU TN t-Tl'HE.I!E <'()('ItT. 

Commercial National Bank, ct al., l'. l'ottatcaitaJwie ('ouuty. 
&tate of Iowa, ex rl'l Ucorge ('osson, A/trnur·y Or nr rul, and 1\'. ('. 

Edson, County Attor·ney, z·. T1 n·e1u·c Thomas. 
In the Matter of the Estate of Ale.ranrlcr Jloym'lwn, dr ceased. 
Des Moines Independent School District of Salt ('J e1 k ToH'IIsli'ip, 

Davis County, Iou·a, v .• 1. ,"tlose Jfc('lure. 
State of Iowa, c.J: rcl John B. Ilammollll, 1'. Jlrs. Jla/t1'ice Lynch, 

Iowa Loan & Trust Company, aud thr buildinu and lhr J!l'l'm­
ises described in this petition. 

In re Estate of Honora Daly·, dccrascd; In 1·e h'statr of Btyan 
Ward, deceased; In rc Estate of Tluul1 Hoddrn, decurscd, 1'. W. 
C. Brown, Treasurer of State. 

The Fairmont Creamn·y Company 1'. IT. ('. I>arua and 0. II. 
Tellier. 

In the Matter of the Estate of John Peterson, deaased. 
Earle G. Jones v. Charles 0. llfcClau.rJhry. 
William Schubert, et al., v. Claus Barnholdt, et al. 
W. C. Brown, Treasurer of State, v. IIqttir N. Gulliford. 
State of Iowa, ex rrl Nels 'l'hornpson, t•. W. A. Booth, William 

Donaghey, Art Hildreth, B. 0. Briley and Ray .J . .Jolu1so11. 
J. 0. Sanders 1' . .!. 111. Thrasher. 
Lucille Addis v. D1·. C. F. Applegatl'. 

CASES PENDING IN FEDERAL COURT. 

Wm. M. Barrett, as President of the Adams E.rprcss Co., t'. David 
J. Palmer, et al. 

Chatmcey H. Crosby, as Vice-President of the U. S. E.rprrss Co., 
v. Boanl of Iowa Railroad Commissioners, ct al. 

James Fargo, as Prcsidrnt of the American E.rpress Co., 1•. Board 
of Iowa Railroad Commissioners, rt al. 

Wells-Fargo & Oornpany 1'. Board of Railroad Commissioners. 
Chicago, Rock Island & Pacific Railu•ay Company t'. Eoat·d of 

Iowa Railroad Commissim1e1·s, et a]. 

3 



('/ticayu, (}nat Western liaii'road ('ompany L'. Board of lun·a Rail­
road f'ommissioncrs, et al. 

('hicayu J: Xorth-ll'estern Railtcay ('ompauy t'. Board of i01w 
Railroad f'omm'issioners, r t al. 

('flicayo, JliiH'aukcc ll· St. J>aul Railll'll!f ('oi!IJirtny 1'. Borud of 
lou·a Railroad Uomnu:ssionrrs, l't al. 

('/ticayo, Burlington tl' (,!uincy Railroad ('oiiiJIIIII!J 1'. Board of 
lou·a Railroad Conun~issioncrs, cl al. 

Illinois f'1 nfral Railroad r'ompany v. Board of !mea Railroad 
Commi-~s'ioncrs, ct al. 

Daniel B. Luten 1' . • ]. B. Marsh Engineering Co., r t al. 
l'nion Carbide Sales Co. 1'. W. B. Bar1uy, State Dai1·y and Food 

Commissioner. 
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.-\.cknowledgments: 
Over telephone. See notary public. 

Abutting Property: 
Pavement; distance taxed. 159 

Administrators: 
Trust companies may act as. 120 

Animals: 
Registration of. See registration. 

Appropriations: 
Addition to Margaret Hall; not limited to reconstruction and 

enlargement; may be used for new dormitory. . . . 59 
Railroad commission; interstate and intrastate cases. 131 
Superintendent's Cottage, college for the blind. 134 

Articles of Incorporation: 
Time for filing articles directory only. 201 

Assessment: 
Bank stock. See taxation. 
Shares national banks. See taxation. 
To construct railroad. See taxation. 
Drainage; amount assessed land owned by state. 

Assessors: 
Building and loan association; method of acquiring infor­

mation 

Assignees: 
Trust companies may act as. 

Athletics: 
School cannot exact fee from students to support, at Iowa 

179 

201 

120 

State College 15 5 

Attorney: 
City; election of. See cities and towns. 
County; criminal prosecutions. ·see county atto•rney. 
For departments. See special counsel, 

Attorneys General of Iowa. . . . ...... . 

Auditor of Sta·te: 
Compensation superintendent public instruction; appoint-

., 

ment of inspectors and chief clerk. . . . . . . . . . . . . 43 
Trust companies-Real estate investments prohibited. 64 
Entomologist-Salary-Assistant . . . • . . . . . . . . . . . 69 
Banks; clause securing future indebtedness legal. 98 
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Auditor of State--Continued. 
Trust companies; acting as trustees. . . . . . . . . . . . . . . . . . . . . 12 0 
Railroad Commission; appropriation for interstate and intra-

state cases . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 131 
Insurance; investment of funds to secure policyholders; must 

be first liens on real estate. . . . . . . . . . . . . . . . . . . . . . . . 13 9 
County Officers; supervisors, deputy officers, county attorney, 

taxes; justice of the peace; deputy auditor. . . . 142 
Banks; trust companies; name not to indicate both ......... 145 
County Officers; de,puties and clerk hire; county attorney, 

fees in nuisance cases. Clerk; fee book left in office; 
board of review; compensation. . . . . . . . . . . . . . . . . . . . . . 14 6 

Board of Supervisors; compensation when acting as drainage 
board; paid from drainage fund. 168 

Corporation; time for tiling articles. . . . . . . . . . . . . . . . 2 01 
Insurance Commissioner. See insurance commissioner. 

Automobiles: 
Registration required,· for years used on highway; one-half 

rates for four years' use and registration. . . . . . . . . . . . . 51 
Dealers to list for taxation all cars not bearing individual 

license . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 11 0 

Pass other vehicles on left s1de unless vehicle on left side of 
street; then it may pass on right side. 2 0 6 

Ballot: 
:-Jonpartisan judiciary; arrangement of names .. 191 

Banks: 
National; assessment of shares. See taxation. 
Mortgages may contain rlause securing future notes and over· 

drafts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 93 
.\lay act as trustees, assignees, administrators, etc.. . . . . . . . . 12 0 
Trust companies; name not to indicate institution both trust 

company and savings bank. 14 5 

Bank Stock: 
See taxation. 

Bees: • Regulation of. See cities and towns. 

Blacklisting: 
Association for purpose of listing persons who do not pay 

bills unlawful. . 183 

Blue Sky Law: 
Portion stricken not part of; remainder valid. 44 

Board of Agricultw-e: 
Registration of animals. 106 
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Board of Control: 
Power, as to sA-lary of turnkeys and guards. . . . . . . . . . . . . . 42 
Power to purchase land, improve and equip same for reforma-

tory, custodial farm and epileptic colony. 4 7 
Paroled patient; return at state's expense. . . . . . . . . . . . . . . . . 6 5 
Power to build highways and bridges on lands of state insti­

tutions or lands adjacent thereto. . . . . . . . . . . . . . . . . . . . 7 3 
Appoints supervisors of roads and highways of state insti· 

tutions . . . . . . . . . . . . . . . . . . . 12 4 
May employ supervising engineer. 150 

Board of Health: 
May build detention hospital. 

Boarding Honse: 
See fire escape. 

Board Meeting: 
See corporations. 

Board of Parole: 
Vasectomy law; to whom it applies. 
Vasectomy Ia w; action deferred 
Vasectomy law; deferred (2d) 

Board of Review: 
'Compensation .......................... . 
•Commissioners when acting as; compensation. 

Board of Supervisors: 
Canvassing saloon petition. See intoxicating liquors. 
Petition; withdrawals. See intoxicating liquors. 
Allowance for committee work; charge for automobile 

157 

49 
70 
7i 

141; 
173 

owned by member illegal. . . . . . . . . . 89 
•Cannot pay banks for collection of taxes. . . . . . . . . 142 
Office rent county attorney. ·see county attorney. 
Compensation when acting as drainage board; paid from 

drainage fund 168 

Bond: 
Deputy officers must furnish. See deputy county officers. 

Bread: 
Not such a food as requires statement of weight, count, etc. 203 

Bridges: 
State institutions. See 'board of control. 
Committee work. See board of supervisors. 

Briefs: 
Interstate and intrastate cases; from what funds paid. 180 

Capitol Extension: 
State may sell houses removed to anotper location together 

with lots they occupy. 1 7 8 
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Certificates: 
See elections. 
Of election; withholding. See senator. 
Renewal for registering animals. See registration. 

{'lba!lge of Affiliation: 
Primary election, how and when. 

Cities an(l Towns: 
Under commission form; commissioners supersede board or 

waterworks trustees ............... . 
Attorney elected each year; clerk biennially ........ . 
Do not have power to enact ordinance regulating bees. 
Mayor right to vote in case of tie ... 
Taxing for pavement; distance taxed. 
Salary of mayor and councilmen ... . 
Deposit of daily balances by treasurer ................... . 
Under commission form; compensation of commissioners 

when acting as board of review ................... . 
Employment of agents; compensation; mayor cannot refuse 

to sign warrant for compensation of persons employed 
to perform certain duties ........................ . 

Where current is sold to another municipality, people should 
vote on proposition ............................. . 

Paving; assessed to abutting owners; exclusive of car tracks 
without regard to erection of such tracks ............ . 

F'unds derived from waterworks, taxes or rents, may be 
used to extend or renew maips ................... . 

Dragging roads within, city authorities have jurisdiction. 

Citizenship: 
Fore•lgner's hunting license. See foreigner. 

etty Attorney: 

] 75 

97 
100 
126 
128 
159 
160 
173 

173 

181 

189 

194 

197 
7 

Election of 100 

City Clerk: 
Election of 100 

Oity :Manager: • 
City may employ; mayor cannot refuse warrant. 181 

~"ivil Cases: 
Disposed of since January 1, 1913. . . . . . . . . . . . . . . . . . . . . . . 3 0 
Pending in state and United States courts January 1, 1915 32 
Pending January 1, 1913, in district, federal and supreme 

courts but now disposed of........................ 28 
Pending January 1, 1913, before interstate commerce com. 

mission, but now dis poRed of. 29 

·1 

~ 
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Clerk: 
Chief; superintendent's office. See superintendent public in­

struction. 
City; election of biennially .............. . 
Fee book left in office at expiration of term. 

Clerk Hire: 
Board cannot allow only to person employed. 

Closets: 
Railroads must maintain. 

Code: 
1087-a3. 

Sections construed: Page. 1087-aS. 
1087-a9 .. 

47. 103 1087-a10. 
468. 161 1293. 
593. 117 1407 .. 
669. 146 1550 ... 
706. 126 1613-a .. 
724. 197 1641-b. 58, 

1124. 198 1806 ..... 
1182. 142 2310-a19. 
1186. 142 2341-a ... 
1198. 198 2406. 
1200 .... 198 2451. 
1208-23. 80 2546 ... 
1219 .. . 84, 80 2570-a ... 
1272. .. 128 2575-a47 . 
1509. 125 2575-a51. 
1611. 104 2576·a6 .. 
1612. 153 2582-a .. 
1613. 200 2 583-a .. 
1637. 55 2634-d1. 
2419. 142 2634-d6. 
2449. 83 2724-a4. 
2820. 202 2727-a3. 
2836. 92 2727-aS. 
29:10. 146 2727-a9 .. 
2959. 166 2727-a24. 
3152. 142 2734-u ... 
5157. 112 2900-a19 .. 
5497. 142 2 9 o o:a2 :r' .. 
5716. 42 4499-a7. 

Code SupfJlement. 1007. 
4600-a .. 
4999-a2. 

Chapter construed: Page. 4999-8 .. 
3-A, Title IV ....... 194 
Sections construed: 

170-b .... 56 Code SupplPment, 101:1. 

:~08 ... 111 
469 ... . 89, 168 Sections construed: 
510-a. 146 
510-b. 146 720 ..... 
511 .. 169 1087-a12. 
651. 100 1087-b2. 668. .100, 128 
669 ..... 173 1087;b3 .. 

105n-a25. 97 1 989-a21i. 

100 
146 

146 

127 

152 
175 
175 
152 
103 
187 
188 
200 
104 
139 

65 
151 
146 

86 
56 

157 
68 
68 

112 
88 
88 

135 
135 
150 
150 

65 
6[) 
65 

214 
56 
61 

107 
142 
114 
136 

189 
191 
1~1 
191 
195 
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Iowa Constitution. ;J5th G. A. 

Art. 3, Sec. 3 .. 80 Chapters construed: 
Art. 3, Sec. 29. 131 
Art. 3, Sec. 34. 81 17. 47 
Art. 9, Sec. 4 .. 142 55. 173 

76. 159 
Session Laws. 102. . 160, 173 

103. .148, 163 
!10th G. A. 107. 163 

Chapter 186. 108 115. 171 
119 .. 201 

!12d G. A. 124. .73, 124 
128. 217 

Chapter 26. 12R 130. 51 

88d G. A. 131. 14S 
136. 55 

Chapters construed: 137. 44 
146. • •• 0 •••• 74 

89. 187 152. .64,120, 145 
94. 182 156. • • 0 ••• 0 .. 157 

121. 146 164. 141 
154. 118 175. 127 
168. 136 187. . 49, 70, 77 
226. 184 196. 71 

210. 68 
:J.ttb G, A. 222. 98 

Chapters construed: 227. .129, 130 
236. 47 

59. 152 239. 138 
63. 85 245. 158 
70. 216 247. 178 
72. 51 260. 61 

100·. 106 307. .165, 203 
146. 101 321. 71 
17 4. .. 182 334. . 131, 180 
180. .. 165 
197. 1iH 

Collector: 
Of delinquent taxes; compensation. 187 

College for Blind: 
Appropriation for superintendent's cottage .. 134 

Commissioner of Labor: 
Entitled to two clerks; salary. . . . .. .. . . . . . . . . . . . . . . . . 71 
Machinery; operation by minors in manual training school. 114 

Commission Plan: 
Commissioner supersedes board of waterworks trustees. . 9 7 

Comntissioners: 
Compensation when acting as board of review. 173 

Commitment of Insane: 
Expense. See insane. 
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Compensation: 
See board of review. 
Holdovers. See senators. 
Publishing laws general assembly. See publication. 
Turnkeys or guards. See board of control. 
Contested legislator; entitled to entire salary. . . . . . . . . . . . 3 8 
Legislator filling vacancy; entitled to pay for entire session. 41 

Competitor: 
See discrimination. 

Concealed Weapons: 
Permits by sheriff to carry to persons outside cities and towns 124 

Consent Petition: 
See intoxicating liquors. 
Withdrawals. See intoxicating liquors. 

Constable: 
Fees for serving more than one warrant on same trip. ., 11 G 

<'ontagions Diseases: 
Removal of afflicted persons; jurisdiction of offense.' 112 

Contest: 
'See elections. 

Contested Legislator: 
See compensation. 

< 'orporations: 
Foreign; fee; exempt if in office prior to September 1, 1886. 55 
Gas company may own stock in other gas companies; gas 

oeompany may exchange stock with another such com-
pany ................................. :. . . 58 

" Indebtedness not to exceed two-thirds paid-up stock. . . . • . . . 101 
Stockholders' meeting in state where incorporated; board 

meeting may be elsewhere unless prohibited by articles 
of incorporation . . . . . . . . . . . . . . ... . . . . . . . . 153 

Time for filing articles; provision directory only. 2 01 

Councilmen: 
Salary of. See cities and towns. 

County Attorney: 
Criminal prosecutions; when entitled to fee for fine col-

lected . . . . . . . . . . . . . . . . . . . . . . . . . . 111 
Per cent of fines paid from general fund. 142 
County liable for fees in nuisance case. . . . . . . . 14 6 
Board may pay office rent when none provided. 161 

County Superintendent: 
Election by members of school board; ·representation; who 

delegate in convention. 213 
15 
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Criminal Cases: 
Pending in supreme court January 1, 1915 ..... . 
Submitted to the supreme court in 1913 and 1914. 

Orimioal Prosecutions: 
Fee. See county attorney. 

Custodial Farm: 

26 
21 

Board of control; power to purchase, improve and equip. 4 7 

Dairy and Food C'ommissionet·: 
Flour; if sold for use in state must bear statement of net 

weight . . . . . . . . . . . . . . . . 16fi 
Wrapping and marking bread. 203 

Dangerous Machinery: 
Operation by minors in manual training schools; labor com-

missioner 

Head Persons: 
Saloon petition. See intoxicating liquors. 

Dealers: 
In automobiles; must list. See taxation. 

Delinquent Taxes: 
Collection of. See taxation. 

Depots: 
Sanitary closets. See railroads. 

Deputy Auditor: 

114 

Charge for notarial work must be 'accounted for. 142 

Deputy Oounty Officers: 
Must furnish bond. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 14 2 
Allowance; board cannot allow only to person employed . 14 6 

Detention Hospital: 
Board of health may build .... 157 

Ui8crimination: 
E.vidence necessary; wh~t may lawfully be done to meet com-

petitor 98 

Hisease: 
See contagious disease. 

Uistress Warrant: 
Statute of limitations. See taxation. 

Drainage Assessment: 
Amount that may be assessed against land; rule where land 

owned by state. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 17 9 
Payment may be gade by inste,ttments if made before litiga-

tion . . . . . . . . . . . . . .............. 195 

Drainage Board: 
Compensation. See board of supervisors. 
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Dl'llinage I<'nnd: 
Compensation to supervisors. See board of supervisors. 

I<Jcdesiastical Schools: 
Funds. See schools. 

Elections: 
Members of general assembly; certificate, withholding; con-

tests .. . . . . . . . . . . . 34 
Vacancy. See senator. 
Special in connection with primary; hours for voting. . . . . . . 17 6 
Governor's proclamation; only such part printed as refers 

to offices filled by voters of county. . . . . . . 191 
Nonpartisan judici:ary; ar,rangement of names. 191 
Voting machines; use of party lever prohibited. . . . . . . . . . . . 19 4 

Marking ballots; misconduct of judges; facts stated suffi-
cient to vitiate election. . . . . . . . . . . . . . . . . . . . . . . . . . . . 19 8 

Publication of notice of, means four successive weekly pub­
lications although only three weeks may elapse between 
first and last publication.... 202 

Engineer: 
Supervising, may be employed. See board of control. 

Entomologist: 
PBiid upon per diem basis; assistant paid reasonable compen-

sation . . 68 

Epileptic Colony: 
BoaTd of control; power to purchase, improve and equip.. 47 

I<>vidence: 
Discrimination; what necessary. See discrimination. 

Execudve Councft: 
Special counsel for departments not authorized. 40 
Exchange of stock by corpora-tions...................... 58 
Corporations; indebtedness not to exceed two-thirds paid-up 

stock . . . .. . .. .. .. .. .. .. .. .... .. .. .. 104 
Lake beds; leasing of not permissible.. 108 
Capitol extension; sale of houses. . . . . . . . . . . . . . . . . . . . . . . 17 8 
Drainage assessment; amount assessed land owned by state. 17 9 
Railroad commission; expense of printing briefs. 180 
Internal revenue act interpreted. 206 

l•:xentption: 

Fee: 

Team of mail carrier. See ·taxation. 
Soldier's. See taxation. 

Criminal prosecutions. See county attorney. 
See constables. 
Per cent of. See county attorney. 
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Fee Book: 
Left by clerk in office at expiration of term. 146 

:Fire Escapes: 
Story defined . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 95 
Necessity of; boarding houses and lodging houses distin-

guished . . . . . . . . . . . . . . . . . . . . . . 10 7 
'Class of buildings on which required. 13 6 

Fish and Game W ru.•den: 
Cannot collect one-half cent per pound for fish caught; may 

act as treasurer for lake improvement organizations. ::i6 

Five Mile Limit Law: 
Intoxicating liquors; does not apply to schools where state 

aid is given for normal training. 115 

Flonr: 
If sold for use in state must bear statement of net weight. 16;; 

J<'oreign Corporations: 
See corporations. 

J<'oreigners: 
Hunter's license 

Free Text Books: 
See.text books. 
Amount charged pupils for. 

Game \Varden: 
See fish and game warden. 

Gift Enterprise: 
Interpretatiot~ of. ·what constitutes violation. 

Governor: 
Fish and game warden; cannot collect one-half cent per 

pound for fish caught; may act as treasurer for lake 

118 

13R 

184 

improvement organizations 56 
Lake beds; leasing . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 61 
Auditor may transfer books to insurance commissioner. , . . . 7 4 
Vote for, proper basis in det~rmining sufficiency of primary. 1 :>2 

Governor's Proclamation: 
Publication of portion which refers to offices which people in 

county may till only necessary. 191 

Gravel: 
See highways. 

Guards: 
Of penitentiaries; compensation. See board of control. 

High School: 
Term "Nearest" defined 101 
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Highways: 
State institutions. See board of control. 
Road officers have right to take gravel from. 

Hog (Jholera Serum: 
Sale by jobbers; must obtain permit ......... . 
Sale and distribution within and without state .. 

229 

141 

129 
130 

Fund; how used; l}ayment of inspector .................. 164 
Cost of. Items added to original cost in determining sale 

price ... 

Holdover Senators: 
See senators. 

Hospital: 
Detention. Board of health may build. 

Hotels: 
Fire escapes; story defined. 
See fire escapes. 

Hotel In.spoot.oio: 
Fire esea.pes; story defined ....... . 
Fire escapes; buildings requiring .. 

Hunter's License: 
Foreigner may obtain. 

Incorporation: 
Publication of notice .. 

Indebtedness: 
Corporations; limitations. See eorpor~tions. 

Insane: 
Commitment paid by county; expense recoverable. 

Inspectibn' l<~eie! 
See oil inspector. 

l nspect;ors: 
State superintendent's office. See superint,endent public in­

struction. 
Normal training. See schools. 
Serum; how paid. . ... 

Insurance: 
Investment of funds to secure policyholders; must bEr ltrst 

174 

157 

95 

9;; 
136 

118 

200 

35 

1'64 

liens on real estate . . . . . . . . . . . . . . . . . 13 9 

lnMurance Commissioner: 
Having qualified', auditor m~y transfer books, etc.; may ha'Ve 

access to books and records during office hours. . . . . . . . 7 4 
Internal Revenue Act: 

Discussed in full; effect on state business; instrument& and 
d~cuments not affected; cerlla.in ceRtificates ell!empt from 
taxation . . . . . . . . . . . . . . 206 
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Intoxicating Liquor": 
Petition; canvassing; dead persons; non-residents; with-

drawals . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 83 
Petition; withdrawals after canvassing commenced and fin-

ished . . . . . . . . . . . . . . . . . . . . . 8G 
Schools. See five mile limit law. 

Iowa State College: 
Margaret Hall. See appropriations. 
Athletics; payment of fee for .. 

,Judges of Election: 
:Misconduct; when violation. 

Justice of the Peace: 
Accounts for marriage fees, if on salary. 

I.abor Commissioner: 
See commissioner of labor. 

Lake Beds: 

198 

142 

Executive council may lease not exceeding twenty years. G 1 
Leasing for term of years not permissible. . 1 0 8 

Lakes: 
Warden. See fish and game warden. 

I.ease: 
Lake beds. See lake beds. 

I..egislator: 
Vacancy. See compensation. See senator. 
Contest. See compensation. 
Withholding certificate. See elections. 

l;icense: 
Hunting, foreigner''! 

I.ien: 
Stallion service. See stallions. 

J,odging House: 
See fire escapes. 

:\Iaehinery : 
Dangerous; normal training school. See minors. 

:\fail Carrier: 
Rural; team exempt from taxation. 

Manual Training School: 
Dangerous machinery operated by minors. 

Margaret Hall:. 
See, appropriations. 

:\IaiTiage Feres~ 
, Accounting for by justice of the peace. 

11~ 

92 

142 



.Mayor: 
May vote in case of tie. 
Salary 

Members General Assembly: 
See elections . 

.Mileage and Expense: 

INDEX 

Allowed sheriff, in serving subpoenas, etc. 

.Minors: 
Dangerous machinery; labor commissioner may enforce pro-

128 
160. 

16!) 

visions of statute against manual training school. 114 

Misconduct: 
Judges of election; when violation. 198 

.Mortgages: 
Clause securing future indebtedness. See banks . 

.Motor Vehicles: 
Should pass on left of other vehicle unless other vehicle on 

left side of street; then it may pass on right side. ·206 

Municipality: 
Where current is sold to another municipality people should 

vote on proposition 18 9 

X ational Bank: 
Assessment of shares. 

X ewspapers: 
·Compensation, publishing laws of general assembly. 

X ominations: 
Under primary; vote for governor determines. 
Time for filing for school offices. 

Nonpartisan Judiciary Ballot: 
Alphabetical rotation of names; names of candidates ~or dis-

185 

103 

152 
158 

trict and superior court not rotated. . If. . 191 

X on-residents: 
Who sign saloon petition. See intoxicating liquors. 

Normal Training: 
Requirements of course. Sec schools. 
Privilege of. See schools. 
Inspector of. See schools. 

Notarial Work: 
Accounted for by deputy aUditor. '142. 

Notary Public: 
Acknowledgments over telephone; legality discussed. 166 

Noxious Weeds: 
Destruction of required by property ,owners upon their lands 

and highways touching same. . . . . . . . . 217 



232 INDEX 

Office Rent: 
See county attorney. 

Officers: 
School, election of. See schools. 
Resignation of; may be withdrawn if to take effect in future 21:5 

Oil Inspector: 
No inspection fee charged when no inspection made .. 78 

OI)inions . . . . . ... · · ·. · · · · · · · · · · · 34 

Ordinance: 
Regulating .bees. See cities and towns. 

Osteopath: 
Reciprocity statute does not apply .. 88 

Parole: 
Of patient to friend; board •may return, if dangerous and re-

cover expense from friend to whom paroled. 65 

I•avetneet: 
Tax to abutting property; distance. 159 

l'aving: 
Assessment of; location of tracks immaterial. 19 4 

Permit: 
Concealed wea.pons; sheriff to issue, when. •See concealed 

weapons. 
To sell serum. 'See hog cholera serum. 

J•ersonnel of Office .. 

I•etttion: 
Saloon; consent. See intoxicating liquors. 
Saloon; withdrawals. See intoxicating ltquors. 

I•hysicians and Snrgoons: 
Reciprocity. See osteepaths. 

Premiums and Prizes: 
See gift enterprise law. 

3 

l>rimary: 
Per cent necessary to nominate; t.ead of ticket determines. 152 

Primary Electtons: 
· Change of affiliation; how and when acc.umpUshetl. . . . . 17 5 

Pn blication: 
Laws of general assembly; compensation for; swme fc:u state 

as individual . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10 3 
Notice of incorporation; when in daily paper published in 

one issue each week....... .. .. . . .. . 200 
Notice of election. See elections. 

t•ui)Uc Officer: 
Resignation; if to take effect in future may be withdrawn. . . 215 
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Uailroads: 
Assessment to build. See taxation. 
:\lust maintain sanitary closets at depots .. 

Railroad Commission: 
Appropriation for cases befGre interstate commission; fund 

233 

1 ,,., 
-' 

used in both interstate and intrastate cases ............ 131 
Expense 'Printing .briefs interstate and intrastate cases; what 

fund 180 

Hectprocity: 
See osteopaths. 

Refoi'Ul&WJ'Y: 
For females. Board of eontrol; power to purchase, improve 

and equip 47 

Hegist.ration : 
One-half rates. See automobiles. 
Animals; renewal of certificate; when unnecessary. 106 

Heport of the Attm"'ley GenN•al. 7 

Hevenue .Aet: 
Discussed in full. See internal revenue act. 

Hoads: 
Dragging of, within incorporated cities and towns; city 

authorities have charge . 216 

HoNl Law: 
All interpretations of the statutes affecting road matters 

ll:ave been embodied in a pamphlet entitled "Recent 
Raad Legislation" which is issued by the state highway 
commission in connection with this department and will 
be furnished to those desiring same, upon request. 

Hoads IPld Highways: 
State institutions; supervisors; appointment made by board 

of control 

Road ()ftlcers: 
Taking gravel from highways. 

Sala,ry: 

124 

141 

See entomologist. 
Mayor and councilmen .. 160 

Saloon Petition: 
See intoliicating liquors. 

Sanitary Engineer: 
Railroads; must maintain sanitary closets at depots. 127 

Savings Bank: 
Name not to indicate trust company. 145 
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Schedules: 
Synopl!lis of 20 

Sdtools: 
Free text books; see text books. 
Term "Nearest high school" distance between school house 

and high school, not residence. . . . . . . . 1 01 
Intoxicating liquors. See five mile limit law. 
Contributions of school funds to ecclesiastical schools pro-

hibited . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 117 
);'ormal training; course required; duty of state superintend-

ent . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 11 fi 
Xormal training; privilege of to schools not receiving state 

aid . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13:i 
Amount charged for text books. See free text books. 
Inspector normal training; salary; number of. . . . . . . . . . . . . . 14 ~ 
Teachers may collect pay where schools closed because of 

epidemic . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 :; -l 
Election of officers; time for filing nominations; rule as to 

computing time . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1:; 8 
Treasurer of; selects bank for funds; board passes on bond . 17 S 

S(•hool :Funds: 
Ecclesiastical school. See schools. 

S(•hool Treasurer: 
Selects bank for funds; board passes only on bond. 1 I' 

s ... cretary of State: 
Blue sky law ... ·...................................... t~ 

Automobiles; registration requir'ed for years used on high­
ways; one-half rates for four years' use and registra-· 
tion . : . . . . . . . . . . . . . . . . . . . . . . . ~. 1 

Foreign corporations; fee; exemption. .. .. 
Oil Inspection fee. . 7 s 

S("(•urities: 
Funds of policyholders. See insurance. 

Senators: 
Holdovers; compensation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ::1; 
State; term of office; holds ~ntil successor elected and quali-

fied; contest; withholding certificate. . S n 
State; when appointment made. l'll 

SN'UDl: 

Sale of. See hog cholera serum. 
Sale and distribution within and without state. .1 ::o 
Inspector. See hog cholera serum. 
Cost of. See hog cholera serum. 

Service: 
Lien for. See stallions. 
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Sherift': 
Issues permit to carry concealed weapons, when. See con­

cealed weapons. 

235 

Mileage and e;x:pense .of serving f!ubpoen~s, etc. 16 9 

Special <..'ounsel: 
Not .authorized for departments; exceptions .. 

S}Jecial J<Jlections: 
Held with primary; hours for voting .. 

Special Tax for Railway: 
Assessment; see taxation. 

Stallions: 
Lien for service .. 

State Institutions: 
Highways and bridges. See board of control. 
Roads and .highways of. See roads and highways. 

State- Teacher's Certificate aud Diploma: · 
Revocation by superintendent; board may affirm and review 

40 

176 

151 

but not rehear case. 21 4 

Statute of Limitations: 
Delinquent taxes . 

Stock: 
Corporation; exchange of. See corporations. 
Assessment; national bank. See taxation. 

Sto<•kholders: 
Of bank. 1See taxation. 
Meeting of, held in state where incorporated. 

SUJ1Crinteudent Pnblic Instruction: 
Salary of; effective July 4, 1913. Inspectors and chief clerk; 

142 

lf.3 

appointment of ............................... .'. 43 
Contribution of school funds to ecelesi:;w;tical ·schools pro-

hibited . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 117 " 
Privilege of normal training to schools not receiving state aid 135 
Inspector normal training; salary; number. 14 8 
Office appointive; consNtutionality of law............ 163 
State auditor's certificate; revocation; affirmation of. . 214 

Su}Jervisiug Engineer: 
May be employed. See board of control. 

Supervisors: 
Commtttee work; automobile. See board of supervisors. 
Roads and highways at state institutions. See roads and high­

ways. 
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'l'11xation: 
Bank stock; bank furnishes list of stockholders. . . . . . . . . . . 81 
Assessments; shares national bank; value n{)t determined by 

adding ·borrowed money to capital .. 85 
Team of rural mail cirrier exempt. .................... . 92 
To build railroad; assessed against real estate-not personal. 96 
Automobiles; dealers must list. ..................... ·. . 110 

·Board of supervisors cannot pay bank for collection of ...... 142 
Soldiers' exemption; based on actual value not taxable value. 1 71 
Drainage assessments; installments. See drainage assess-

ments. 
Assessment building and loan association; methods frf a~quir-

ing information by assessors. . . . . . . . . . . . . . . . . . . . . . . 2 0 l 
Special tax for aid of electric raHway; assessment of real es-

tate of other railway lines within district; how valua-
tion ascertained 205 

Taxes: 
Statute of limitations; does not run if proceedings are by 

distress warrant . . . . . . . . . . . . . . . . . . . . . . . . . . . . 142 
Delinquent, collection of; compensation paid colle~tor. 18 7 

TC'achers: 
May collect pay where schools are closed on account of epi-

demic 154 

'l'C'acher's Diploma: 
Revocation and review. See state teacher's certificate. 

Text Books: 
Free; petit1on to submit proposition necessary. 92 

Tie Vote: 
Mayor. See cities and towns. 

Toilets: 
- Railroads must maintain at depots. 1'27 

'rownships: 
Not liable tor injuries to persol!l eagaged in wol'king poU tax. 188 

"l't•ansmission IJues: ,. 
El'ection alo.ng highways and public l'ltnds; a-uthoritY' by s&])er-

visol's or railroad co.mmission distinglrished .......... . 182 
Cities and towns; cost!; h()W paid; question sllbmitted to. pe~te 189 

Treasurers: 
Cities and towns; daily balance of. See cities and towns. 

Trust Companies: 
Trust funds or deposits ~annot be invested in real estate; 

pra~ice diseouillag~ . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 64 
And banll&; rigb.t to act as trl'u-stees,. assignees, a~d•n4BU'a*oPs, 

etc. . . . . . . . . . . . . . . . . . . . . . . . . . . . 120 
Name not to indicate savings bank. 145 

,j; 
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Trustees: 
Trust companies may act as. 

Turnkey: 
Compensation. See board of control. 

Vacancy: 
Legislator. See compensation. 
See Senator. 

Vasectom~· Act: 
Law applies to those convicted after passage; does not apply 

287 

120 

to misdemeanants or persons in county or city jails. 4 ~ 
Action deferred 7 0 
Action deferred ( 2 d) 7 7 

\' otiug :Machines: 
Use of party lever violation. 19 4 

\V atel'Works: 
Under commission plan. See cities and towns. 
Taxes or rents may be used to extend or renew mains. 19 'i 

\Vithdrawals: 
After canvass commenced; saloon petition. See intoxicating 

liquors. 

\\'orkmeu's Compensation Act: 
All opinions rendered upon the workmen's compensation act 

of Iowa have been published in a supplement to this re· 
port and will be furnished to those desiring same, upon 
request. 

\Veeds: 
Destruction of, required by property owners on their lands 

and highways adjacent thereto. 21i 
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I. 

REPORT OF 'l'IIE ATTORNBY GBNERAL. 

To the Honorable Gt>o. vV. Clarke, 

Governor of Iowa : 

S'l'ATE OF IOWA, 
Department of Jnstiee, 

Des Jl1 oines. 

Pursuant to the provisions of Chapter 9, acts of the Thirty­
third GenCJ·al .Assembly, I hereby submit to you a report of the 
Jmsiness transacted by the attorney general during tlw years 191:~ 
and 1914. 

J\s the work of the ch•partment has so greatly multiplied and 
the number of opinions incrcasPd, only such opinions as cover new 
q nestions and as are thought to be necessary in order to advise 
the several state departmrnts and thr several local officers, are 
inelnclrcl in this rrport. 

In addition to acting as adviser and counsellor for the several 
state drpar1nwnts, thr attention of the department of justice dur­
ing th<' last biennial period has been almost continuously occupied 
iu the matter of tJ·ying constitutional questions in the state and 
federal courts, and in 1 he rnforcement of the law. 

CONSTITUTIONAL CASES. 

During this biennial period cases testing the constitutionality 
of the following laws have been submitted in the supreme and 
fcd<:'ral courts: workmen's compensatioa· act; the law giving the 
railroad commissioners supervision of the railway companies; capi­
tol extension act; blue sky law; red light law; teachers' minimum 
wage; automobile registration law; icC' cream standard of the pure 
food law; vasectomy law. 

These cases have been contC'sted with all the energy, skill and 
industry that money could buy. Kot only the ablest lawyers in 
Iowa have been secured but in two of the cases very able lawyers 
from both New York and Chicago appeared for the plaintiffs. The 
state, however, has been successful in the suit involving the capi­
tol extension act, teachers' minimum wage, automobile registra­
tion Jaw and the ice Cl'C'am standard OI the pure food law in OUr SU­

preme court. The casrs involving the constitutionality of the red 
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light injunction and abatement law aud the blue sky law were 
submitted to our snpremB court, one in Decrmber 10, 1913, and 
the other April R, 1914. l\o opinions, however, have yet been 
handed down. 

The case involving the constitutionality of the workmen's 
compensation law was submitted in the fe>dPral <>onrt and a de­
cision re>ud<>red in favor of tlw state. 

'J'he ca'ie te>sting the constitnt ionalit,v of the vasectomy law 
was snbmittrd in ilH' fr·dt'l'a l court hnt the attorney general in 
that case conceded that an injunction should be granted. The' 
law in its present form is so arbitrary and unreasonable that the 
department of jnstice refused to make a defense. 

THE BI~UE SKY LAW. 

The case involving the constitutionality of the hlU(' sky la"· 
was submitted in the federal court and originally held valid by 
Judge McPherson. Later, upon an application for a temporary 
injunction before Judges Smith, McPherson and Pollock, it vms 
held that the act offended ag-ainst the commeree elanRl' of the fed­
eral constitution. 

At a conference of the attorneys genera 1 of the United States 
it was agreed that the Iowa law was the strongest statute which 
had passed in the several states, and therefore it was recom­
mended that the decision of Judges McPherson, Pollock and Smith 
be appealed from. Accordingly the appeal has been perfected be­
fore the supreme court of the United States. It was decided, how­
ever, in view of the experience in the submission of the Iowa and 
Michigan cases in the suprt>me and federal courts, and the Ar­
kansas statute befcre the Arkansas courts, that a new hill should 
be drafted. 

The National Asso<l,iation of Attorneys General appointed 
Attorney General Grant Fellows of Michigan, the Attorney Gen­
eral of Io"·a and Attorney General Moose of Arkansas to draft a 
new bill. The commission has made its report and prepared a bill 
which will be recommended in this and in a number of the other 
states to the next legislatures. 

The new bill is well indicated by its title. It is designated an 
inspection law for the purpose of preventing fraud in the sale of 
stocks, bonds and other securities. It is attempted by said act to 
accomplish this and no more; that is t) say, it is attempted to pro-
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teet the people against fraud but not unduly interfere with the 
private business of investment companies in the sale of stocks 
bonds and other securities in the state of Iowa. 

'l'IIE l\IILW.I.UKEE CASE. 

Another constitutional case of great importance is the case of 
the Chicago, l\Iihvaukee and St. Paul Railway Company vs. The 
State of Iowa. 'I'his case involvNl the constitutional ri!!.ht of the 
board of railroad commissioners to require transportation com­
panies to accept carload lots for points within the Rtate where the 
cars of merchandise originated iu a point outside the state. This 
case was submittc<l to the supreme court of the l'nitcd States aud 
oral argument made on behalf of the railway company and by the 
attorney gcncrttl on behalf of the statl>, and a decision rendered 
April l;i, ] D14, sustaining th(' validity of the Jaw and upholding 
thP cr·ntentions of tlw statP. This was of speeial value to the job­
hers or the !'tat() and the wholesal<' llll'l"l'hants wlto do husiness in 
c-arload lots hy following tht> rP-eonsignment mdhod. 

It goes without saying that the sustaining of the eom:titution­
ality of tlw aets of the legislature, nnle:;s wholly arbitrm·y and 
elearly unconstltutionai, is of paramount importancf>; otherwise, 
th<' work of th<• general assPmhly would eonH' to 11an;dlt. 

THE ECONO:\IIC Y.\LUI•: OF L.\ \V J·;:s"FORCE"1ENT. 

The matter of the cnforeement of the law has occupied a 
large part of the attention of the departmeut of justice. Law 
enforeement is always of very grPat importance. 

The supervisors of this stah•, according to the reports made 
by the slate examiners are now spending over twenty million dol­
lars per annum. Notwithstanding this w•ry large sum of money 
('xpendecl, we fonwl unusually lax business methods. \Ve found 
thai the law was Yiolatcd both in letter and spirit in :-,everal of 
the counties of the state. 'l'hc examination thus far 111ade incli· 
cates in the several counties of the state a shortage of $400,000, a 
part of which has been returned but a considerable portion of 
which will never be returned to the county treasury due to the 
fact that a number of officers responsible for the shortage are 
dead, some han• left the state, a large number are now out of busi­
nrss and the stntntc of limitntionR will hr a har to thr roll<'etion . 

· of a largp part of the amonnt. 
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A number of removal suits have been instituted. In several 
instances, however, resignations were handed in before any peti · 
tions were filed: one suit is now pending. In each im;tance thus 
far the state has been successful. The indirect result is of more 
importance than the direct result. Not only in the counties where 
prosecutions have either been threatened or instituted has there 
been a change in business methods, bnt the mere activity of the 
department has caused a change of methods in a large number of 
other counties. 

Since the removal bill was passed. twenty-four officet·s luwc 
either been ousted or resigned to avoid prosecution. This includes 
mayors, supervisors, sheriffs, marshals and chiefs of police. 

'l'he removal bill should be amended making it applicable to 
all city, county and township officers, elective or nppointive. No 
reason can be offered why the remoYal bill should apply to a lim­
ited nmnht>r of city and county ofticers hnt not apply to the r<'­
maining number. 

The gPneral assembly of J\Iassaelmsdts in 1!11:~ followed Iowa 
in giYing the attorney g('neral of the state additional pow(•rs in 
tl1e matter of the enfor(•ement of tlw law an<l the snpel'\'ision of 
local OfTIC('l'S. 'fhis is in JilH• with the best thoug-ht of the time. It 
has com<> to lH' rP<"ognize<l that sinee the stah• by its gt'H<>ral as­
H<>mbly has authority to Pnaet laws hincling- upon all tlw people, 
and through thr s11prenw and inf("l'ior rourts intnpr<>ts the laws 
binding upon all the JWOpl<', that it should also haw the nwans of 
enfor<>ing tl](' ]:n,· in <'V<'ry pnrl of the stat<·. 

SPFf'l.\1, .\t,FI'\TS. 

In OJ'dt•l', l!0\\'('\'1'1', that this may he fully a<•r·omplislwd, the 
dt>partnwnt of justit·<· l:Jwuld IHl\'<' authority to appoint speeial 
agl'llts to invn;ligate violations ot' th(• law hoth of a soeial aJH1 
('<'Onomie nature in e\'('l',\' pnrt of the ;;tatP. 'l'hesl' sp('eial agents 
should haw the sam<· authority to make arrests as local officrrs 
and should haw tlw ro-op<'l':tlion of all ]Waer offi('el's in tlw mattt•r 
of making arrc>sts and the l'nfor<:em<·nt of the la\r. 

RF.FOID! T~ COT'RT PROCF.DFRE. 

In order that justice> may be accomplislwc! and effierrncy se­
cured, we not only need sppeial agrnts for th<' purpose of srcur­
ing cvideuee upon whieh to base eonYict ions, but a ehauge in our 
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rriminal pro(•edm·P. f tlwrPfore renew my rcrommendations made 
in the last biennial report, viz: that the legislature of this state 
pa1is a law similar to tlw \Visconsin law and the proposed amend­
ment to the constitution of California providing in substance that 
no judgment shall be reverser] or set aside or new trial granted in 
any action or procf'eding, civil or criminal, on the ground of mis­
direction of the jury, or the improper admission of evidence, or 
for any error as to any mattPr of pleading or procedurf', unless af­
ter an examination of the entire cause, including the evidence, the 
conrt shall bf' of the opinion that tlw f'rror complainf'cl of has re­
sulted in the miscarriagf' of jnsticf'. This in substance has been 
thr law of England for a number of years, and the American Bar 
Association at its last meeting hPid in Washington, D. C. in 1914, 
J't•commended that lPgislation of a similar nature he placPd upon 
thP statntP books of ewry state in the Union. 

The importance of this is made evident wlwn W(' considPr that 
for the biennial pf'riod Pndinl.(" ,T anuary 1, 1!!15, 94 nrw criminal 
rasps were appealrd in this statP; 99 werr disposed of by our su­
prrme court of which nnmlwr 14 have been reversed upon defend­
ants' appeal and four rcnrserl upon the appeal of the state. Dur­
ing the same period of time in Wisconsin with ovPr 100,000 more 
population, with larg<'r f'ities :md opf'n saloons, only 21 criminal 
easps have hren apprnl(•<l and only one ease rPvrrsP<l. 

INSANITY. 

I also renew my rt>commendation made in the previous bien­
nial rPport with referl'JH'l' to proet>dure in tlw t>vcnt that insanity 
is sPt np as a def<•nse for crime. The importance of this recom­
mendation is shown by the case of Sta~ vs. Kelley. Kelley was 
charged with the killing of two persons and indicted for murder 
in the first degree. Insanity dne to drunkenness was set up as a 
defense. The jury did not bring in a verdict of guilty of murder 
hut brought in a verdict of guilty of manslaughter and answered 
a special interrogatory saying that Kelley was insane at the time 
of the commission of the offense. 'rhe case was reversed by our 
supreme court and Kelley is now running at large. 

The insanity defense operates not only as a miscarriage of 
justice in Iowa but elsewhere. The attorneys general of several· 
states are directing the attention of the governors and the legisla­
tures to the evils of the present syst~m. The attorney general of 
,\labama in his recent report strongly recommends a change in 



12 REPORT OF THE ATTORNEY GENERAL 

the present law. England satisfactorily disposed of the question 
as early as 1883 in what is known as the Lunatics Act. 

THE MASSACHUSETTS LAW. 

Massachusetts in 1909 passed a law which is in substance the 
same as that of England and provides as follows: 

''If a person who is indicted for murder or manslaughter is ac­
quitted by the jury by reason of insanity, the court shall order 
him to be committed to a state hospital for the insane during his 
natural life, and he may be discharged therefrom by the governor, 
with the advice and consent of the council, when he ts satisfied 
after an investigation by the state board of insanity that such per­
son may be discharged without danger to others." Acts of Massa­
chusetts, 1909, chapter 504, section 104, page 711. 

Undoubtedly there can be no objection to requiring a jury 
wherever the defense of insanity is set up to make a special find­
ing (1st) as to ;vhether the offense was committed by the defend­
ant; and (2d) as to l1is imanity. If insane, he should be con­
mitted to the asylum not as a means of punishment but as a means 
of treatment and protection to society during the remainder of his 
natural life, to be reh'ased only by the executive or some other 
tribunal specially constituted for that purpose, and then only af­
ter it was affirmatiYely shown that no danger to society would re-
sult from his release. ' 

Under our present law if l1e is insane at the time of trial, the 
trial is postponed and defendant is sent to the hospital for the 
criminal insane at Anamosa to remain until his sanity is restored 
before he is put on trial. If. however, he remains a few years it is 
almost impossible to se>eure a conviction because of the death, or 
removal of witnesses; but if it is alleged that he was insane at the 
time of the offense but now sane, there is nothing to prevent the 

" jurors from using this as an excuse for verdicts of acquittal not-
withstanding that the probabilities of his committing other crimes 
in the future are very great. 

SECOND TRIAL. 

In a number of states where a defendant is placed on trial for 
murder in the first degree and is found guilty of some lesser of­
fense, if he appeals to the supreme court and the case is reversed, 
he can again be placed upon tria] for the highest offense charged 



REPORT OF 'l'HE ATTORNEY GENERAL 13 

in the indictment. Under the decisions of our court this may not 
be done. The result is that defendants are encouraged to gamble 
upon what the supreme court will do. They have everything to 
gain and nothing to lose by prolonging the litigation. This should 
be remedied if necessary by constitutional amendment. 

If the defendant fails or refuses to testify, the county attor· 
ney should be permitted to comment upon this fact. 

SENATOR ROOT. 

The demand for reform in court procedure is not limited to 
persons of radical tendencies. The American Bar Association 
went on record in a clear and positive way favoring a change and 
Senator Root in his great address made one of the strongest in­
dictments against our present system which has been made by any 
public official of high stancliug in the United States. Discussing 
the question of trial practice he said: 

''Our trial practice in the admission and exclusion of evi­
dence does not agree with the common sense, the experience or 
the instincts of any intelligent layman in the country. As a con­
sequence, while we arc aiming to exclude matters which our rules 
declare to be incompetent, or irrelevant or immaterial, we are 
frequently also excluding the truth. The American man is intensely 
practical and direct in his methods. American procedure ought t6 
follow as closely as possible the methods of thought and action of 
American [a1·mers and business men." 

THE JAIL SYSTEM. 

If our court procedure is to square itself with the modern 
methods of thought and' action, it will be necessary to revolution· 
ize our present method of punishment. The theory of vindictive 
punishment has no place in any system of penal reform. What is 
necessary is to quarantine the offender to the end that society may 
be protected and give him a sufficient amount of discipline until 
he can become a self-supporting citizen. He must right the wrong 
in so far as possible. The whole jail system should therefore be 
revolutionized by the abolishment of the city and county jail ex­
cept as a means of detention awaiting trial, and there should be 
substituted custodial farms conveniently located so as to be:.t ac­
commodate every seetion of the state. 
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For the details of the plan see the report of the committee 
submitted to the governor on May 25, Hl12. If in addition to these 
recommendations appeals to the supreme court should be limited 
to $230 or in excess thereof, unless a constitutional question or a 
question involving real estate was at issue, litigation would be 
very much lessened, justice would be very greatly promoted and the 
direct and indirect benefits to the parties concerned and the people 
in general would be very great. 

TRUSTS A!\"D MOXOPOLIES. 

We now have a criminal law npon our statute books relating 
to trusts and monopolies but no civil remedy. The legislature 
should therefore pass what was known as the .i\Iiller or Francis 
bill at the last general assembly giving the state the injunctive 
method of dealing with trusts and monopolies. It should also 
pass a law similar to that on the statute books of Missouri giving 
the state a civil remedy of investigation instead of limiting the 
state to the criminal method by the grand jury. 

AMENDMENT TO ROIAD LAW. 

The Thirty-fifth General Assembly specifically provided that 
the attorney general should be the counsellor and advisor for the 
state highway commission. .Our work with the highway commis­
sion shows splendid results to have been accomplished under the 
new road law in so far as grading, permanent bridges and cul­
verts and draining is concerned but systematic dragging has not 
been obtained and in my judgment will not be obtained under the 
present system. The recommendations of the highway commis­
sion for a patrol system of dragging shou'ld therefore be adopted. 

ABOLISHING SUPERVISOR DISTRICTS. 

Our investigalion sMws that the law authorizing supervisors 
to be elected under the district plan has a tendency to produce 
evil results. Therefore supervisor districts should be abolished 
and all supervisors elected at la1·ge. Sooner or later some general 
assembly will place county government upon a nonpartisan basis. 
Supervisors will be elected at large, will give their entire time 
and attention to the duties of the office, be paid a sufficient salary, 
appoint all the clerical h<'lp and a<>tnally supervise the entire busi­
ness of the county. 
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&TATE AND SAVINGS BANKS SHOULD HAVE AUTHORITY TO BECOME 
ME:\fBERS OF FJ<;DEHAL RESERVE BANKS. 

The attorney general ·was early called upon to give an opinion 
as to whether state and savings banks were authorized to become 
members of the federal reserve banks. The opinion has been re­
served. In order to remoYe the question beyond controversy, the 
general assembly shonl(l expressly authorize state and savings 
banks to become membt>rs of the l'\'Sl'I'Ve banks in order that our 
state banking aet may harmonize \rith the federal currency act. 

HABIT FORMING DRUGS. 

l\Iuch has been recently said concerning the evils of habit 
forming drugs. Our statute now prohibits the sale of cocaine and 
all of its d••rivatins: provides that it shall not be sold except up­
on the original written preseription of a registered physician; 
that the first offenders may be prosecuted under information; that 
a second offense is indictahle; especially eujoins upon peace offi­
cers and county attornPys the enforcement of the aet; druggists 
fouud guilty may have th Pir eertificates to practice pharmacy re­
voked by the cornmissiou. TimvPver, the law may be strengthened 
in the following particulars: 'I'lw red light injunction and abate­
nwnt bill should be amPtHlt•d making a nnisancP any building OJ' 

place wherein is sold or unlawfully kc•pt any opium, cocaine or 
any dc>rivatiYc of said (h·ngs or othPJ' habit forming drugs, and 
subjPct to abatement mHlPr the same cmHlitions as required for 
thp ahatc>ment of a honsp of assignatinn or thP abatement of a 
liquor nuisance with the samt' right to a prrmauPnt and temporary 
injunction against tl,p ow11er of tho building, the persons con­
te•nwd or engagPd in the making of the illegal sales as now ob-
1 a in against pet·sons operating a liquoilr nuisance or a house of ill 
fanw. ~\ny physician who wrnngfnlly prescribes to any person 
any habit forming drug should he lwld to lw guilt.v of unprofes­
sional comluct aml thP board of health should be required upon 
hearing to cancel the cntificate of any snch physician, and should 
likPwise lw :mthorizl•d Hlld din•eh•d to c·anrcl the certificate of any 
physician who is himsrlf addidt>d to th(• US(' of habit forming 
drugs. 

Physicians should also be rPc1uired to keep a record of every 
prescription all(l file a copy with the state hoard of health and a 
duplicate carbon eopy with the state pharmacy commission. The 
state pharmacy f'OHnnission shnnll also haw hoth thP authority 
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and better facilities for making inspection of the stock of dru!!S 
and the quantity of habit forming drugs kept hy such pharm<.. ,.s 
to see if the law requiring reports to be accurately kf:pt has been 
observed. Every person making sales should be rettnircd to obtain 
a license from the state pharmacy commission to the end that the 
commission will have au accuratl:' list of the number of persons 
dealing in such habit forming drugs. A strict account should be 
made of the total amount r.:ceived awl the total amount sold 
and a report made to the pharmacy commission. In addition the 
possession, except as prescribed by law, should be evidence that 
the same is kept for illegal purposes. 

The laws of both .i\ew York and ::\Iassachusdts are considered 
model laws in dPaling with and reg-ulating the disposition of these 
habit forming drugs, bnt I am persuaded that the additional rec­
ommendations herein made will he necessary if the regulation is 
to he thoroughly effective. 

LI:MITING TIME OF APPEAL IN CRIMINAL C.\SE:,o;. 

The time of apjJeal i11 criminal eases should be reduced from 
six to thrt'r months. 

INDE'l'ERMH\ATE SENTENCg L.\W. 

An indeterminate :sentrncc hill similar to the Heald hill intro­
tluccd in the Thirty-fifth General Assembly should l1e passed and 
there shonld also lw a limitr1l indeterminate sf'ntrncp law for mis­
d('lllf'anauts. 

TIH' f!Hestion of the repeatt•r or recidivist will never be solved 
until we come 1 o some form of indct<•rminah• St•ntence law for mis­
demcmwnts ns 'nil as felons. Until we have an up to date r('­
formator·y for women '"ith some form of indeter·minate sentence 
law we shall never solvP thf' social t>vil. The punishment of thf' 
women of the stref't hy c·ither a fine or jail srntencc oHly ag-
gravates the offensf'. • 

DELAY IN RECI<JlVING lOW A REPORTS 

.l\Iuch complaint has been made by the bench and bar owing 
to the delay in receiving the Iowa Heports. Immediately preced­
ing the receipt of the last volumes of the Reports a few days ago, 
thc1 e were about 125 criminal eases which had been decided by 
our supreme court sint'c the publication of the last Report. It goes 
,·;ithout saying that lawyers who depend upon the Iowa Reports, 
who do not take the North western Reports, have no means of 
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knowing what our supreme court is actually deciding, and hence 
_ ",any cases may b<> brought under an erroneous conception of the 
law. 

It should be said in justice to the reporter whose term of of­
fice expired January l, l!n5, that the delay was not caused by 
his negligence but clue to the fault of the publishing company. 
The contract with the present publishing company should there­
fore be cancelled and let to some responsible publishing company 
who will furnish the Reports promptly upon the receipt of the 
necessary copy for a volume of the Reports. It would be well if 
the whole matter was placeu under the charge of the supreme 
court giving the supreme court ample authority to protect the in­
terest of the state. 

CHIHOPHACTORS. 

Complaints are frequently made to the department concern 
ing the practice of chiropractors in the senral communities in the 
state. There are at least three chiropractic schools in the state 
of Iowa and there are probably several thousand chiropractors 
engaged in the practice in this state. In my opinion they should 
be recognized in the medical practice act with a requirement that 
they shall have the same prPliminary education and the same 
kno>vledge of anatomy and other fundanwntal subjects required 
of osteopaths. 

During the bieunial l'eriml 72 Ill'\\' eivil cases haw lwl'n in­
stituted. Fifty-two of the civil cases pending at the beginning 
of the term havr hcen disposed of anrl ~iG of tlH· lll'W cas<•s making 
a total of 88 civil <'ases disposcrl of during thf' term. 'l'his with 
tlu• Hfl criminal cases makes a total of 1H7 r·as<'H dii'JWSI'il of during 
this biennial period. This docs not represent a number of cases 

""' in various parts of the state where the attorney general or one 
of his assistants (•o-operated with the county attorney either in 
some criminal or civil case affecting the int<•r(•st of the state. 

SC\111.\IUZI:XG OlTH CO:XCJ,USIO:XS, \\'E ImCo~nn::XD: 

First. The passage of a law similar to the proposed amend­
ment to the constitution of California, the Wisconsin law, the 
law of England and that rpcommended by the American Bar 
Association, proYiding that no judgment shall be reversed or set 
aside or new trial granted in any action, civil or criminal, unless 
it shall afTirmntivch· HpJWlll' that t]](' ('lTO!' i'Ol11plailll'tl of \111; 

rt>sulted in a misear;·iag(' of justice. 
2 
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Second. A law similar to that of England and l\Iassachusetts 
providing that when insanity is urged as a defense in any crimi­
nal case the jury shall be required to bring in a special verdict 
showing (a) as to whether the defendant committed the offense 
and (b) as to his insanity, and providing that if both are an­
swered in the affirmati \·e the defendant shall be committed to the 
insane hospital for life unless released by the executive authority 
or some specially desigilated tribunal. 

Third. All anwudmeut to tlw law permitting the county at­
torney to comment upon the attitude of the defendant in the 
~vent the defendant does not b(•eome a witness in his own bel1alf. 

Fourth. Limiting the time of appeal in criminal cases from 
;ix to thr(•c months. 

Fifth. Limiting appeals in civil cases unh•ss the amount in 
~ontrovcrsy is $250 or in excess thereof. 

Sixth. The indeterminate sentence law for felons and a lim­
led indeterminate sentence law for misdemeanauts. 

SeYenth. The law should be so amended that in the eve11t 
n Yt>rdict of guilty for a lesser offeuse than that named in the 
indictment is found and a retrial is grauted, the defendant could 
agaiu be plaeed upon trial for the highest offensP charged in the 
indictment. 

Eighth. )\ppoiutment of speeial ag<'nts to srcure evidence 
)l infractions of the law with the samC' power ns local offi<·ers 
:o make arrests. 

Ninth. 'rhc abolishment of the jail system substituting cus­
todial farms conveniently loeated to accommo(lat<> the various 
ueetions of the state. 

Tenth. 'l'he estahlushmf•nt of H woman's I'<'formatorr <•quipiW<l 
to reecivr wmrH'n guilty oi mis,l<·nwanoJ· as wrll n-; thORP com­
mitting felony. 

Eleventh. An amendment to our anti-tr·11st l;n\·s giving the 
state the injunctive remedy similar to the l\Iiller OJ' Francis bill 
introduced in the thirty-fifth general assembly. and a law similar 
to a statute of Missouri providing a ciYil remear of investigation 
as well as the criminal grand jury method. 

Twelfth. The repeal and re-cnaf'tmrnt of thr hlne sky law 
similar to that prepared by tlw <"otnmission of attcmwys general 
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appointed by the National Association of Attorneys Gent>ral for 
the purpose of drafting a model law. 

Thirteenth. An amendment to the removal law making it 
apply to all city, township and county officers, elective or ap­
pointive. 

Fourteenth. An amendment to the road law in harmony 
with the recommendation of the highway commission providing 
the patrol system to secure the dragging of roads. 

Fifteenth. The abolition of supervisor districts and pro­
viding for the election of all supervisors at large. 

Sixteenth. Amending the banking act giving state and sav­
ings banks the authority to become members of the Federal Re­
serve Banks. 

Seventeenth. The amendment to the law relating to habit 
forming drugs. 

Eightt>enth. The cancellation of the present contract for 
the publication of the Iowa reports and the letting of a new 
contract and placing the matter under the supervision of the 
suprcme court. 

Nineteenth. .\.mendment to the l\Iedical Practice Act recog­
nizing chiropractors, and requiring the same standards as now 
required of osteopaths. 

The work of each general assembly adds to the work of the 
departmt>nt of jnstict>. The Thirty-fifth General Asst>mbly express­
ly made the attorney gt>neral the legal adviser of the highway com­
mission and the passagt' of the workmen's compensation act also rc­
(tnircs a very large part of the scrYiccs of one of the assistants. In 
a number of states ;;pecial attorneys arc employed at twice the 
salary paid the assistants in 1 his office as special counsel to the 
worknwn 's compensa I ion commission. 

\Ye have a very capable and efficient office force. l\Ir. Fletcher, 
l\Ir. Robbi11S, l\fr. Rampson and l\Ir. Rankin are all well equipped 
for the lines of work assignetl to them and each have practicrd 
law for a period of from ten to twenty-five years. l\Iiss Gilpin, 
law clerk and strnographcr, is acquainted with every detail of the 
otn('C and l\Iiss :.\Ic~all and :.\Irs. Rltiplry are capahlr. rxpNicnced 
stenographers. 

Respectfully submitted, 
GEORGE Cosso!", 

Attorney General of Iowa. 
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SCHEDULES 

Schedule A is a complete list of all appeals in criminal cases sub­
mitted to the supreme court <luring the years 191:3 and 1914, and 
also all reheariugs asked dnring that period, and shows the final dis­
position of the casrs. 

Rchedule B is a list of all criminal eases pending on the first day 
of January, l!H5. 

Schedule C is a list of civil cases which were pending in the state 
and federal courts ,Januat·y 1. 1913, and have since been disposed of. 

SclH•dule D is a list of civil cases whit'11 have been commencrd 
and disposed of siuc•e- ,January 1, HJ1:3. 

Schrdule E is a list of civil cases which are IlO\\' pcncliug in the 
r;tate aml f<>deral conrts in which thr state is a party. 

Sehednle J•' iH the official written opinions given by this office 
during the )·ears 191:1 and 1914. 

Schednl1' G contains a few of the many letters which were written 
in rt'sponse to i1H1uiries from county officers and others as to the 
construction and interpretation of statutes, and as to the law in 
cases whieh have arisen in the state. 'l'lwse letters are not official 
in their eharader, and fr<'quently contain a simplt> Ruggestion in­
Rtt>atl of the <>xpnssion of an opinion. 'l'hey relat<> to matters of 
public int\'rt>st 11H i:o which uniform action is desired in the state, 
and it is thought ndvisahlt• t<t inrlud\' tlw sam<' in this report. 



SCHEDULE F. 

ELEC'l'IONs-l\lEMBER~ OF THE GENERAL AssE.MBLY.-Code section 
] 219 providiug for the withholding of certificates of election 
in case notice of contest is given does not apply to contests 
wit It r(•fer('nce to a seat in the general assembly. 

Hm: I am iu receipt of your communication of this datr n•­
qu(•sting an offieial opinion as to whether or not in the event of a 
(·onh•st for the office of member of the general assembly of Iowa, 
and a notice of contesting tho election of the opposing candidatr 
is filed with the proper officer before the certificate of election 
is delivered to him, the certificate shall be withheld until the de­
{(•rmination of the contest; or in other words, as to whether or 
not the provisions of section 1219 of the codr are applicable to 
the members of the general assembl,v. 

A careful consideration not only of the section in question but 
of the entire chapter in which the same is found, viz: chapter 
7 of title 6 of the code, relating to contesting elections, together 
with the history and origin of the various provisions impels me 
to believe that the section in question does not apply to members 
of the general assembly. This bt>ing true, it follows that a certif­
icate of election shonld be given to the person who has the major­
ity of the votes on the face of tlw returns. 

Resprrtfnlly submitted, 

January 13, 1913. 
RoN. JosEPH H. ALLEN, 

GEORGE CossoN, 
Attorney General of Iowa. 

Cha:irman Credentials Committee, Senate Chamber. 
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INSANE-EXPENSEs.-The county committing an insane person 
should pay the costs in the fi1·st instance, and if patient has a 
settlement in another county recover from it, if not from the 
state. 

Sm: I am in receipt of your communication of the 7th instant 
submitting the following questions: 

'' 1. In case an insane patient is committed to the state hos­
pital by a county, and the patirnt is not a legal resident of such 
county, but is supposed at the time to have a legal settlement 
in another county, should tht• county committing such patient, 
in the first instance, und(•r section 2308-a, eode supplement, pay 
all expense of such patient, including t!w support of such 
patient in the state hospital during the time the ]('gal settle­
ment of such patient is hPing inv('stigated? 

"2. In case it is found upon inv('stigation that such patient 
has a legal settlement in another county in t lw state, should 
the county of such patient's legal settlement reimburse the 
county committing such pati<'nt for all legal expense they haw 
been to on account of such patient, including support at the 
state hospital during the time of investigation? 

.. 3. If it is fouwl hr <·vidence in <list rict <·ourt. or other­
wise, that such patit·nt is not a l<'gal resident of auy ccunty 
of the state, should the hoard of control, under sections 2283 of 
the code and 2270, 2727 -a2R-a and 2308-a. code supplement, ac­
cept such patient as a statp pn'tiPnt and appro\·<' hills to rPim­
burse thP county eommitting such patient fer all lL'gal expem;f' 
on account of such patient, including support at state hospital 
during time of investigation of paJ;.ient 's residence?'' 

Rection 2:308-a of tlw snpplrment to the code, 1907, providPs: 

·'That in all cases where the commissioners of insanity of a 
county Hnd to Le insane a person who does not have a legal 
settlement within that county, the costs and expenses of the ar­
rest, care, investigation and commitnwnt of such person author­
ized hy law, ineluding tlw ecsts of appt'al if an appral ]Jp takPn 
and the pPrson is found to h<• inRanP on appeal, Rhall be pai<l iu 
the Hrst instance by the count,\· in which such person is found 
to be insane. If such person is found to have a legal settlement 
in another county of this state, such costs and expenses shall he 
audited and paid hy the Hnperv1sors of that county in thP man-
11<'1' pro,·idPd for tlw paynwnt of otlwr daims. If such person 
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be found to have no legal settlement within this state, such 
costs and expenses shall he paid out of any money in the state 
treasury not otherwise appropriated, on vouchers executed by 
the auditor of the county which has paid them and approved 
by the hoard of control of state institutions. Such vouchers 
shall contain an itemized statement of the costs and expenses, 
and payment shall be made to the treasurer of the county.'' 

It is clear from this section and sectionR 2270, 228:l and 2727-
a28, Rupplement to the codt>, 1907, that in the event an insane 
patient is committed to the state hospital by a county in which 
the patient has no legal settlement, such county must pay the 
expens('S of the arrest, care, invrstigation and commitment of 
such person, including the costs of appeal if an appeal be taken 
and the per'>on is found to be insane on appeal, in the first in­
stance, and that if it is found that the patient has a legal settle­
ment in some other county in the state, the county committing the 
patient should proceed as by law provided to recover from the 
county where such insane patient has a legal settlement the 
amount expended by the county as costs and rxpenses of arrest, 
care, commitment, etc. 

If it is found that the patient has no legal Rettlemeut in any 
county in the state of Iowa, the expenses Rhonld be paid hy the 
state under the provisions of 'thr law above cited. 

• January 13, 191:3. 
Hox .• JonN l;. Br.K\KLY, 

Auditor of Rtate. 

ReRpeetfull~· submitted, 
GEORGFJ CossoN, 

Attorney General of Iowa . 

Co:\iPEN,...\TION oF 0FFICERR.-Hold-over members now occupying 
Reats in the senatt• of the thirty-fifth general assembly, are 
t•ntitlrd to tlw additional eompensation providP!1 hy the acts 
of 1lu• thirty-fourth gPIIPral assemhly. 

DuR ~m: 1 !llll in rcct•ipt of your communication of the 11th 
instant rrquesting an opinion on behalf of the joint committe!' 
on retrenchment and reform as to the right of hold-over senators 
to rreriY(• the inereaRPd compensation as providrd in sretion 1. 
chapter 1, acts of the thirt~·-fourth gl'l1eral HRSPI11hly. 
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, The only constitutional provision covering this question is 
found in section 25 of article 3 of the constitution of the state of 
Iowa, and only so mueh of said section is applicable which pro­
vides as follows: ").Jo general assembly shall have the power to 
increase the compensation of its members." 

It is significant that the constitutional provision does not pro­
hibit the increased compensation to mrmbers of the grneral as­
sembly during the time for which said members shall hat>e bern 
rlected, yet in section 21 of article 3 of the constitution, the in­
hibition on a senator or reprcsrntative being appointed to any 
civil office of profit under this state which shall have bren 
created, or the emolumf'nts of which shall have ]wen incrPased, 
except such offices as may be filled by elf'ctions by thr peopk 
expressly refers to the time for which he shall hat•r bern clrcfed. 

It is clear then that the language used in sf'ction 25, viz: ''That 
no general assembly shall have the power to increase thP com­
pensation of its members" is capable of but two constructions: 
the term "its members" eithPr refers to thP memlwrs of thr 
particular spssion then sitting at which session tlw incrPaSP was 
voted, which is known as the thirty-fourth general assembly, or 
else it refers to the members of the gf'nf'ral assembly as a con­
tinuing legislativf' body; that is to sa~·, thr tPrm '' grnrral as­
sembly" as usNl in sPction 25 of thP constitution Pithe1· rP frrs 
to that particular session, or else it refers to the ge1wral assembly 
of Iowa whenever in session, and would apply to the members 
of the general assembly at the time the increase was voil•(l, or at 
any time thereafter, rf'gardlf'ss of thf' number of tinws suph nwn 
might be re-elected. 

Under this latter intf'rpretation, no m~p1ber of the thirty-fourth 
general assembly could ever receive any increasf' in rompensation 
no matter how many terms he might be returned by his constitu­
ents. This construction is so untenable and illogical that a mere 
statement of the proposition is sufficient to i1Hl icate its fallac.v 
It follows then that the words "its members" !'(•f<•r 1 o t hP mem­
bers of the particular general assPmhly at tlw tinw tlw incrt>a-;ed 
compensation is provided. 

I am thf'reforf' of th<' opinion that whilp the thirty-fourth gen­
(•ral assembly could not inerease tlw salal',\' of any memlw1· of tiH• 
thirty-fourth gPtwral assPmbly, a11 amPIHim<>nt to the law inen•ar-;­
ing thf' salary of the memlwrs of th<~ gPn<>ral assPmhly wonl<lnot 
in any way prohibit nwmlwrs of Hll<'('P<>ding- g'PJWral a"lsPmhliPs 
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from accepting the increase, and that a holdover senator is as 
much entitled to the increase in salary as members of the lower 
house of the thirty-fourth general assembly who have been re­
elected and are now members of the thirty-fifth general assem­
bly, and that all members of the thirty-fifth general assembly are 
entitled to the increase. 

Respectfully submitted, 

February 14, 1913. 
HoN. J. H. ALLEN, ChaiTman, 

GEORGE CossoN, 
Attorney GeneTal of Iowa. 

Committee on Retre11chment and Refm·m, Statehouse. 

CoMPENSATION OF OFFICERS.-Where a seat in the legislature is 
contested and finally determined in favor of the contestant, 
such contestant is entitled to the salary for the full term, 
even though the incumbent was seated and performed the 
duties of the office. 

DEAR Sm: I am in receipt of your request of the 12th instant 
for an official opinion as to who is entitled to the salary in the 
nineteenth senatorial district wherein C. F. Kimball contested 
the election of M. C. Goodwin. 

The undispnterl facts appear to be that notice of contest was 
given by Mr. Kimball before the board of supervisors had issued 
a certificate of election, and the said board in view of said notice 
of contest refused to issue a certificate of election to Mr. Good­
win, although on the face of the returns Mr. Goodwin was entitled 
to the seat. The senate, however, seaterl Mr. Goorlwin temporar­
ily pending the detcrmina.tion of the contPst. 

The contest having been determined in favor of C. F. Kimball 
b,v the senate on the 15th instant, it follows that C. F. Kimball 
has been the de ,iurc officer or senator during the entire session 
and that M. C. Goodwin has been a de facto senator from the 
time his scat was recognized hy the senatr until the determination 
of the contest on thP 15th instant. 

Tlw question then for rletermination is whrther a de facto of­
ficer shall enjoy all the emoluments of the office during his in­
rnmhrJW" which might be Pnjo?ed h,\- a dr ,iul'r offirrr. 
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ft has loug been a general rnle. laid down by the courts of this 
eonntry, that the doctrint> of de /ado and de jure officers operates 
only for the protection of the public and not to give the person 
claiming to he a de facto offief'l' the emoluments of the office. The 
right to a public office carries with it the right to the salary and 
emoluments pertaining thereto. It is further held that if the 
salary has been paid to the de facto officer, it may be recovered 
from him in a suit hy the prrson entitled to such fees. 

'fhe for<>going propositions are established in a long line of 
cas<>s, among which an· the following: 

Scott u. Chicago, 205 Ill., 281; 
Phelon v. Granville, 140 Mass., 386; 
Dollirer v. Parks, 136 1\Iass., 499; 
State v. Schram, 82 Minn., 420; 
Pyl paa t'. Brown Co., 6 S. D., 634. 

In the case of Coughlin v. McElroy, ct al., 74 Conn., 397, in 
deciding that the de jure officer might recover from the de facto 
officer, the compensation paid, the court said: 

"That, in cases likr the present, the legal right to the office 
carries with it the right to the salary and emoluments thereof, 
that the salary follows the office, and that the de facto officer 
though he performs the duties of the office has no legal right 
to the emoluments thereof, are propositions so generally held 
by the courts as to make the citation of authorities in support 
of them almost superfluous.'' 
Our own court has also directly passed upon this question and 

adopted the rules above cited. 

In regard to the office of sheriff, our ceurt in McCue v. County 
of W apeUo, 56 Iowa, 698, said: 

''The doctrines of the law applicable to officers de facto do 
not extend so far as to confer upon them all the rights and 
protection to which an officer de jure is entitled. The doc· 
trines operate only for the protection of the public. They can­
not be invoked to give him the emoluments of the office as 
against the officer de jure. * * * We may add that the 
right to the possession of an office carries with it the right to 
emoluments pertaining to the place. When an officer seeks to 
recover these emolumrnts he must show his right to the posses­
sion of the office. The rnlr is based upon the ground that the 
officer de jure, who has been ousted from his place by an in-
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truder, has a pl'OJWl't,v interest in the Pmoluments of tlw office. 
of whi(·h he camwt he deprived hy one having no title thereto. 
'rhis property right demands protection, and the officer de facto 
cannot n•cowJ' t>molmnents to which the officer de .fure is en­
tit h•d." 

It follmvs. tht>rdort>, that the contest having been decided by 
tlw sPnatp in favor of ( '. 1<'. Kimball hP is Pntitled to thr salary for 
tlw full session. 

Hcspectfnlly submitted, 

February 17. l!Jl:L 
Ilo:-;. ,J. II. ALLEK, Chai1·man, 

G goRGE CossoN, 
"'ittorney General of Iowa. 

Committee 011 Rctrcncluncut and Reform. 

ATTORKgYs' FEm·L-No department of the state, except in cases 
PSJ)(•cially authorized by law, has authority to employ special 
counst>l at the expense of the state except in cases where the 
attorney general is interested. 

GEKTLEMEN: I am in rece_ipt of your communication of the 
18th instant directing attention to the enclosed claim submitted 
by Dr. T. F. :\Icl\Ianus, president state board of medical examin­
ers, for attorney's fees in connection with certain proceedings 
which the board was interested in. You request an opinion as to 
whetlwr tlw doctor had authority to employ outside attorneys in 
matters of this nature and whether said claim can now be audited 
and paid under the Ja·ws of the state. 

I din•et your attention to section 4, chapter 9, acts of the thir­
ty-third general assembly,• which provides: 

''No compensation shall hereafter be allowed to any per­
son for services as an attorney or counsellor to any depart­
ment of the statr government, or the heads thrreof, or to any 
state boards or commissions, excPpt in cases specially 
authorized by law, and then only on the certificate of the 
attorney general that such services were actually rendered, 
and that the same conld not be performed by the officers of 
the department of justice provided, however, that in any case 
where the attorney general is an interested party, the execu-
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tive rouncil may employ sperial counsel and audit and pay a 
reasonable compensation for legal services rendered by him." 

It is clear that none of the departments of state has authority 
~.o hire private counsel and have• such eonusel paid hy 1 he statP. 

If this attornPy fpp is paill it "·ill haY(' to h<> paid hy thl• attor­
ney general. 

Respectfully submitted, 

February 20, 191:3. 
HoNORABLE ExEcuTIVE CouNCIL, 

Statehouse. 

GEORGE Cossox. 
Atlol'ney Genel'al of loll'a. 

CoMPENS.\.TION -MEMBERS oF THE GENER.\L As<;JCl\IBLY.- ThP 
amount of salary to be paid member of the general assembly 
elected to fill vacancy after tlw expiration of the first half of 
the session discussed and opinion of former Attorney GenC'ral 
Remley cited. 

SIR: I am in I'(·ceipt of your eommuuication of t}](' 7th instant 
requesting an opinion ~:s to whl•thC'r or not a mrmlwr of thr sen­
ate duly elt'ctell to fill a vaeaul'.Y <md q11alifying 011 l•'C'hruary 21, 
191:3, after tlw first half of the salary for thP s••ssion has been 
paid to hif'! predecessor, who sern<l clnriug tlH• fi1·st of the :-;rssion, 
is entitled to the full salary for the term. 

The statutory provision eovrring comJWIIHation of nwmlwrs of 
the general assl,mbl~· i-; found in sretion 1:2 of tlw rode as 
amended by chapter 1 of the ihirty-fonl'th g'C'neral a:-;srmbly, and 
as so amended reads as follows: 

"The comprnsatiou of the mem he1·:-; of the gc>nPral as­
sembly shall be: To et•ery member, for eneh regular ses­
siou, one thousand dollars, and for c>aeh extra session tlw 
same compensation per day whiiP in session, to be ascer­
tained by the rate rwr day of tlw eomprnsatiou of the mem­
bers of the general assembly at the preceding regular ses­
sion; and in going to aml returning from the place where 
the genernl af'sembl)· is hr]fl. fivp f'Nlt'l per milr. hy the 

nearrst travel<>d route; h11t in no easC' shall the compensa­
tion for any extra Sl'ssiou l'X<'e~d :six dollars p<'r day, ex­
clusive of mileage.'' 
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The exact question you submit arose by reason of a vacancy 
created in the office of representative of the twenty-sixth general 
assembly. The question was submitted to former Attorney Gen­
eral Remley and in an official opinion given to the auditor of 
state, General Remley held that since there was no method 
pointed out by statute to prorate the amount earned, that the 
member elected to fill the vacancy was entitled to the full com­
pensation for the entire session and accordingly his time was 
certified for the full amount and duly paid by the auditor of 
state. 

I doubt very much the soundness of this opinion but it ha-; 
the force of law until overruled by legislative enactment, court 
decision, or subsequent opinion of the attorney general. Iu 
view of the fact that the opinion was given in 1896, it is pre­
sumed to have received the sanction of the general assembly then 
in session or at least each succeeding general assembly. Thi.., 
being tnw, I am of the opinion that it would not be improper to 
certify to the auditor of state the full compensation to tht> st>na­
ior from the thirty-ninth district for the Pntire session. 

The general assembly shonlll, however, at this s<>ssion pass a 
law making it clear just what com}H'nsation is to be received by 
a m<>mb<>r of the general assembly who is Pl<>cted for th<> un<>x­
J,ired portion of the session. 

::\Iareh 15, 1918. 
HoN. JosEPH MATTES, 

Senate Ch11mber. 

Respectfully submitted, 
GEORGE CossoN, 

Attornry General of loU'a. 

PENITENTIARIEs-COMPENSATION OF TURNKEYS AND GUARDS.-The 
hoard of control may p.romote and demote turnkeys and guards 
from one class to another, but cannot change the compensa­
tion fixed for each class by section 5716 code, as amended hy 
Senate File 44. 

GENTLEMEN: I am in reeeipt of your rmnmnnication of the 
19th instant directing my attention to Senate File No. 44 which 
repeals and re-enacts section 5716, snpplf'mf'nt to the code, 1907, 
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relating to the compensation of wardens, officers and employes 
at the penitentiary and reformatory. 

Yon request (1st) the amount of compensation to be paid 
turnkeys and guards; and (2d) as to the time the law goes into 
effect. 

In my opinion the salary to be paid turnkeys and guards is 
tht> amount named in the act, but the board of control is author­
ized to makt> classification, and I see no reason why the board 
could not at any time promote a person from a lower to a higher 
class and likt-wise demote a guard or turnkey from a higher to a 
lower class. 

The law goes into effect on the day of its publication and the 
board of control is authorized to make classification of turnkeys 
and guards at any time subsequent to the publication of the act 
and fix the salaries of the other officers and employes named in 
said act not exceeding the amount specified therein. 

Respectfully submitted, 

April 29, l 913. 
HONORABLE BOARD OF 00NTROIJ OF 

STATE INSTITUTIONS. 

GEORGE CossoN, 
Attorney General of Iowa. 

SUPERINTENDEN'l' OF PUBLIC INSTRUCTION, S,\.LARY OF.-That por­
tion of Senate File 70 increasing the salary of the superin­
tendent of public instruction and authorizing the appoint­
ment of inspectors and a chief clerk becomes effective July 
4, 1913, although other provisions "hre not operative until 
July 1, 1915. 

DEAR SIR: I am in receipt of your communication of the 
30th ultimo, directing my attention to Senate File No. 70, relating 
to the office of the superintenrlent of public instruction, the ap­
pointment of inspectors and the salary of such officers, and re­
questing an opinion as to whether or not the law contemplates 
the appointment of a deputy, a chief clerk and not to exceed 
three regular inspectors on the 4th of July, 1913; also as to 
whether you will be justified in issuing warrants in payment of 
the salaries for the persons above mentioned, and also the in­
crease of salary to the superintendent of public instruction in 
the amount designated in section 8 of said act. 
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The eonfusion arises by reason of the fact that the time for 
the appoiutmrnt of the superintendent of public instruction is 
deferrPd in said aet until the thirty-sixth general assembly whieh 
will be in session from about .January 10 to April 15, 1915, but 
the person so appointed will not assume the duties of his office 
until the fir:;;t secular day of ,Jnly following his appointment, or 
the first secular day of July, 1915. The law does provide, how­
PV('l', that the prPsPnt ineumlwnt slwll hold office until the ap­
pointment and qualifieation nuder the provisions of tlw act and 
his coutimtanc(' in ofliee is under the operation of the act. 

Our supreme court has held that a law may generally go into 
effect at a given time and specific provisions may not go into 
effect un1 il a time suh-;equpnt as fixed by the general assembly. 

It is clPar from a reading of the whole act that the law gen­
rrally goes into effect on July 4, 1913, there being no publica­
tion clans<>, but that wherever speeifically designated in the act, 
crrtain provisions are not to he operative until such time there­
aftpr as pl'escribed hy the general assembly. 

1 am therefore of the opinion that all of the act in question 
goes into effect on .July 4, Hll:1, except where a later date for 
some spPcific provision l1as been designated by the general as­
srmhly. This being true, the superintendent o£ public fnstruc­
tiou is authorized to appoint inspectors and do all other acts 
eout(•mplated therein and the state auditor is authorized to draw 
his warrant in payment of salaries for such inspectors and other 
subordinates, and he is also authorized to draw his warrant for 
salaries i11 the amounts as specified in section 8 of said act. 

. July 1, 191:1. 
ITox. ,JonN L. BLEAKLY, • 

Auditor of State. 

Respectfully, 
GEORGE CossoN, 

Attm·ney General of Iowa . 

Br.tTE 8KY h\w.-'l'hat portion stricken from the bill is no part of 
the law even though erroneously retained in the enrolled bill. 
The fact that the stricken portion remained in the bill does 
not invalidate the remainder of the law. 

8m: I am in receipt of your communication o£ the 12th 
instant directing my attention to paragraph 4 of section 18 of 
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chapter 137, acts of the thirty-fifth general assemuly, commonly 
called the blue sky law, wherein the name ''agent'' is defined, 
and specifically that pa1·t of paragraph 4 which reads as fol­
lows: 

'' * * or who shall ('X('CUtP, issnt>, sell, offer or n<'-
gotiatc for sale, any eontract, bond or othc>r instrument, by 
the terms of which titlc> to rc>a 1 t>statt> located outside the 
state of Iowa is to lH' tram;ft>rrc>d npon tlw completion of 
certain paymt>nts or Hw performanec> of cc>rtain conditions 
therein i'pecified: '' 

And fnrther directing my attl•ntion to the fact that the par­
ticular part of said section was. hy anwndnwnt which duly 
passed hoth houRes, strickPn from said law, but hy error and 
oversight was included in tlw Pnrolle<l hill and now forms a part 
of said chapter in the offieial publication of the spssion laws of 
the thirty-fifth gpneral assPmhly; and rf'([Hesting an opinion in 
view of the fact that ,JudgP BJ'l'IllHll1 has rc>eently held that you 
cannot go behind an euJ·olled bill, as to wlwther or not it is your 
duty to enforce the provisions of said act and re<ptin• of persom; 
"who execute, issue. sell, offt•r or negotiatr for sale any contract, 
bond or other instrumPnt, by the terms of which title to real 
estate located outside the state of Iowa is to be transferred upon 
thP completion of cprtain payments or the performance of cer­
tain conditions therein specifiP(l'' a permit from the secretary 
of state, filp a. bond and pay the regular fee therefor, and in 
the event that such person has failed to comply with the pro­
visions of said act, wh<'ihrr or not they ar·e subject to tlw 
penalty or fine and imprisonnwnt as provitl('d in s('etion 11 of 
said act. Yon further rrqnest an op,ipion as to whether or not 
in the evrnt that it is hrld that said part of the law is uncon­
stitutional as having faile(l to pass eithrr branch of the gpneral 
assembly, the same wonld invalidatP tlw rrmaining pa.l't of said 
act, or wl1ether only so mueh of thr part of said act abovr re­
ferred to shall hr held invalid. 

I have carefully rPad thr opinion of .Judge Brennan and I note 
he states that in this state it is not permissihlr to go behind thr 
enrolled hill to determine thr validity of 1111 act, and it must hr 
admitted that language may be found in our supreme court de­
cisions to this effect, hut tlw exact question presented to Judge 
Brennan and the exact question prrsented here has never been 
passed upon hy our suprrnw eourt. 
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~ection 17 of article 3 of the constitution of the state of Iowa 
provides: 

'·No bill shall be passed unless by the assent of a majority 
of all the members electell to each branch of the general as­
sembly, and the question upon the final passage shall be 
taken immediately upon its last reading, and the yeas and 
nays entered on the journal." 

In all legislative bodies, whether operating under written or 
unwritten constitutions, the very essence of a law or rule of 
action depends upon the proposed measure receiving the assent 
of a majority of all the members entitled to sit or at least a 
majority of all those present. This is not peculiar to any stat<• 
or any country or any lrgislative body. It goes to the very es­
sence of representative government. In my opinion it is vital 
and fundamental. I am therefore of the opinion that it cannot 
be set aside upon any legal theory that it is not permissible to go 
behind an enrolled bill. To hold that the enrolled bill, or rather 
a piece of paper filed in the office of the secretary of state an<l 
published in the official publication of the legislative acts of a 
general assembly, is final and conclusive, and that it is impossiblr 
to go behind the same to determine its validity or any part there­
of, is to disregard the most substantive provisions of the consti­
tution relating to legislative procedure. It would result in hold­
ing that the acts, not the intelligent, deliberate acts, but the 
negligent acts of one person, known as the enrolling clerk, could 
have all the force and eff<>ct of any provision in the law duly 
passed by a majority vote of both branches of the general as- . 
sembly and duly signed by the governor. To state it different­
ly: this would permit a person to he deprived of his property 
and his liberty, and in this case actual imprisonment could be 
inflicted without the assent of a single member of the general 
assembly, the governor of too state or even the enrolling clerk 
who made the mistake. Ruch a result might be caused wholly 
by reason of the negligence of one person known as the enrolling 
clerk 

Notwithstanding the opinion of Judge Brennan I cannot be­
lieve that the supreme court will announce a rule of law so 
subversive of the fundamental rights which have been considered 
as a part of the inalienable rights of the English speaking people 
since the time of the :l\Tagna C'harta. I am therefore of the 
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opmwn that the enrolled hill should govern in case of doubt, 
but that where it is clearly sho"·n beyond all reasonable doubt 
by the legislative journals that an act, or a part of an act, did 
not pass both houses of the general assembly that the sanw 
ought not to be, enforced as a law of the state, and that hence 
~-on ought not to require persons who execute, issue, sell, offer or 
negotiate for sale any contract, homl or other instrument, by the 
terms of which titlP to real estate located outside the state oC 
Iowa is to be transfprred upon the completion of certain pay­
ments or the pprformancP of certain conditions, to secure a per­
mit and be subject to thP provisions of the law, or that any 
prosecution should be had against sueh JWrsons for a failure so 
to do. 

I am further of the opinion tl1at the provision of the law above 
referrrd to will not invalidatP tlw n•maining portion of said act. 
It is a cardinal rnlP of law that a part of an act may bP held un­
constitutional without innilidat ing the rc•maining portion of 
said act. Thi-; 1'! so PlPmPntary that it nPNis no eitation of 
authorities. 

August 14, 191:1. 
lioN. W. S. ALLI<:N, 

8('crciary of Stat(. 

HPspectfnlly sn hmitted, 
GEOHGE CossoN, 

Attorn! y General of Iowa. 

BO.\HD OF CoNTROL.-'l'he board of co~h·ol has power to purchase 
land for reformatory for fpmales, for custodial farm and 
state colony for epil<>ptics and to improvr and <>quip th<' 
same and to provide npepssary employ<'S. 

GENTLEMEN: J am in receipt of your communication of thc• 
lOth instant direeting· my att('ntion to ehapter 17, acts of the 
thirty-fifth general assembly, and also ehapter 2;{6, acts of thP 
thirty-fifth general a<ssemhly. which chapter anthorizPs thP estab­
lishment of a state epileptic colony, and requesting to lw advised 
(1st) as to whcthPl' you arc authorized to l'stablish a new loca­
tion for the Iowa industrial rcfor~atory for fpmalPs, Pngagc tlJC 
servires of a supPrintenflP11t or exerntivc officer and erect bnild-
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ings; (2d) wht>ther or not yon are authorized to purchase a dis­
trict custndial farm, ered lmilding-s, engage an executive officer 
and rstahlish said farm; (:3d) whether or not you are authorized 
to erect huildings and t•ngage an executive officer for the state 
colony of cpilepties and fix 1 he compensation of these executive 
officers; (4th) as to ,r]wthcr or not you are authorized to employ 
a manager and fix his eompew-mtiou for the pnrpose of Pstablish­
ing and maintaining iJl(lus1 ries at the several institutions under 
the control of the hoar<1 of control and specifically in chapter 
17, acts of the thirty-fifth g<'neral ai'~wmbly. 

Section 1 of <"haptt>r 17, acts of the thirty-fifth general as­
sembly, provid<'s in part that for tlw purpose of providing for 
the t>rection and improvenwnt of buildings, for appurtenances 
and comwc1ions, for the Iowa industrial rd'ormatory for fe­
males, district cnstodial farm, and state colony for PpilPptics, 
for the purclms<> of land for Oil!' or morp of said institutions, in­
cluding a new ]o('ation for thP Iowa ilH1ustrial l'Pformatory for 
femalt•s, ami for Pstablishing· and maintaiuing industriPs in any 
or all of said institutions. th<·rp shall be leviPd annually for fivp 
years a special tax of one-half mill on the dollar, etc. 

Section 2 of tl11• aet providPs in part that no part of the kvies 
herPin provided for shall lw <'XJH'IHled for nPw buildings the 
prohablt> eust of "·hi('h i-ihall PX<wed fivP thousand dollars, with­
out first suhmitt ing 1 o tlw g<'ll<'ral assPmbly for its approval plaus 
and sp<>citications prepart>d hy an architrct, together with esti­
matrs of tlw <•ost of sucl\ buildings. 

'fhis provision doPs not apply. lJOwPver, in the event of fin• 
or other Pasualty. 

It is cl<•ar theu from thP act in question that the board is 
authorized to purchas<> land for ,a new location for the Iowa in­
dustrial r<'formatory for fema lrs; that the hoard is also author­
izrd to pure hasp land for ff' district custodial farm; that the 
hoard is also authori7ed to purchase land for a statP colony for 
rpileptics. It is also elpm·, howPver, from the provisions of sec­
tion 2 of tht> act that hnildings may not bt• Prected at a probable 
eost in excess of fivp thonsan<1 flollars at any of thP sevPral insti­
t nLons. 

Tn view of thP Jn·ovisions of spction 2:3() of the acts of the 
thirty-fifth grnPral assPmhl~·, which act gives thP board of con­
trol the samp powPr and eontrol over the ppileptic colony as i-; 
now given by the law as it appears in sections 2727-a1 to 2727-
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a51, iuclusin, snpplement to the code, 1907, relating to other 
institutions under the control of the board of control, I am of the 
opinion that all thP necessary officers, managers and guards may 
bP secured hy tlw board of control as soon as the funds will per­
mit for the purpose of the> establishment and maintenance of au 
('pilcptic colony. 

No buildings, howPVl'I'. may he erecterl from the funds secured 
pursuant to the provisions of chapter 17, acts of the thirty-fifth 
gPneral assembly, at a11~· om· of the seYeral institutions, in ex­
eess of five thou"land dollars without first submitting the plans 
to the legislature pursuant to the provisions of said act. 

The money may, however, IH• used for tlw purpose of securing 
the serviet>s of a foreman or managrr for the purpose of estab­
lishing and maintaining ilHl nst rit>s at one or mor(' of tlw institu­
tions iu question. 

1t appears from the act that tht> primary pnrposP of the legis­
lature was to secnn• thP groUll(l for till' sPY<'t·al institutions in 
question leaving it for suce<>eding grnrral ass<>mbli<>s to provide 
for the erection of peJ·mai\('Ut buildings. 

Hespectfull~· submitted, 

~eptemher lf>, l!Jl:l. 
HoNoR_\BJ,E Bo.mo OF CowrRoL 

en' S•r.\'l'J<J IN~'l'ITU'l'lON~. 

GEORGE CossoN, 
.~clttorney Geueral of Iowa. 

PREVENTION 01!' PROCRE.\TION OI<' DELINQUEX'l'~.-ChaptPr 187, acts 
of the thirty-fifth gen<·ral assrmbly, relating to prevention 
of procreation by drlinqlwnts and defectiYes shonl<l be con­
stnwcl to apply only to those convicted after taking effect 
of said act and should not he constrnr<l to apply to misde­
meanants or p(•J·sons eonfined in c·olmt~· or city jails. 

DEAR Sm: I am in rPeeipt of your eommnnication directing 
my attention to chaptPr 187, acts of tlw thirty-fifth general as­
sembly, relating to tlw prrv!'ntion of the procreation of certain 
delinqu<'nts and dPf<>etivPs, and rc:qnesting to be advised: 

1st. As to wlwther thP act applies to prisonr1·s confined in the 
penal in<;titutions rdC'rrPd to in :;:pid aet who WPrP eonvicte<l 

" 

1[ 

I 

~~~ 
I 
I 



50 REPORT OF THE ATTORNEY GENERAL 

prior to the taking effect of said act; that is to say prior to th•• 
4th day of July, 1913; and 

2d. Docs the act include persons convicted of misdemeanors 
and confined in jails and minor prisons of the state. 

First. The first ([ ncstion is not free from difficulty. In this 
question is involved (a) the intention of the legislature, that is 
to say, whether or not the legislature intended the act to apply 
to persons confined or couvicted prior to the taking effect of 
the act; and (b) if the legislature did so intend, is the act con­
stitutional. 

Assumillg thcu that the legislature intended the act to apply 
to persons couvicted or sentenced prior to the taking effect o[ 
Raid act, the same would be unconstitutional as being ex post 
facto if it may be considered as a means of punishment or eve11 
if it contained (lirectly an element of punishment. If, howcvm·, 
it is looked upon wholly as a sanitary and police measure in tlw 
interi'st of society at large, and directly in the interest of tiH' 
I·Ossible offspring of the persons referred to in th(• act, then it 
would clearly not he unconstitutional. 

It is a cardinal principle of construction that Ht>ry act should 
be so construed as to relieve it of grave constitutional questions 
if possible. This heing true, and it also being uncertain as to 
whether it was the intention of tlw general ass<>mhly to make the 
act apply to persous convictrtf of erimr prim· to tlH• taking effect 
of the aet I am of thr opinion that thr act should lw construed 
to apply only to those persons who have brrn eonvidecl of crimr 
snbsequ<>nt to tht• taking rffect of said ac•1. 

Second. After a carrful cousi<l<>ratiou of 1 ht• rntire act I am 
clearly of the opinion that it was not the intention of the legis­
lr.ture to include th<:>rt•in misdem<'anants or pN·;;;ons confined i JJ 
county and city jails. 

R~Rpcctfully ;;;ubmitted, 

October 21, 1913. 
HoN. W. H. BERRY, 

Chairman Board of Parole, 
Des Moines, Iowa. 

GEORGE CossoN. 
Attorney General of Iowa. 
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AUTOMOlHLE~.-Automobile~> are required to be registereJ only 
Juring the years in which they are used upon the publie 
highways of the state. In order to be entitled to registra­
tion at half rates the machine must have been registereJ 
for four sucet•ssin• years or havr brPrl in nse for a period 
not less than four years. 

SIR: I am in receipt of your communication of the 28th ultimo 
requesting an official opinion upon the following r1uestions: 

'' 1. Do the laws of Iowa require the owner of a motor ve­
hicle to register his machine each year and pay the proper 
fee therefor regardless of whether the machine is usrd upon 
the public high ways? 

'' 2. If the records in this department show that an owner 
of a motor vehicle registered his machine in 1911, but do not 
show registration for 1912 and 1918, and then the owner seeks 
to register the machine for 1914, what is the duty of the sec­
retary of state in the premises? Should the secretary make au 
original investigation to ascertain wlwther or not such ma­
chine had brcn used in thr years 1912 and 1918, unll•ss there 
were facts or circumstane<'s first called to his attpntion to in­
tlicate that such use of thr vehicle had been made? 

"3. Under what conditions may an owner of a motor ve­
hicle register his machine for one-half license fee?" 

First. Section 3 of chapter 72, acts of the thirty-fourth gen­
eral assembly, relating to the registration of motor vehicles, pro­

vides: 
"Every owner of a motor Yehiele which shall be operated 

or driven upon the public highways of this state shall, ex­
cept as herein otherwise express!;,;,/ provided, cause to be 
filed in the office of the secretm·y of statE', a verified appli­
cation for registration * * * '' 

It is very clear that the law does not contemplate the regis­
tration of a motor vehicle unless the same is to be used or is 
actually used upon the highways, which term ,includes streets 
and alleys and all pnhlic roads. In the event that the machine 
is not so used, it should be subjPct to taxation the same as ordi­
nary personal property. 
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Second. Bection :l of chapter 130, acts of the thirty-fifth gen­
eral assembly, which section is a re-enactment of section 7 of 
c-hapter 72, acts of thP thi1'ty-fourth grnrral assembly, provides: 

'' IV•gistration shall he reJWWPd annually iu the samp man­
ner and upon thP paymPnt of thP annual fee as provided in 
spction 8 fo1· rt>gistration, to takt> efft>ct on the first day of 
January in each yem·; providt>d, that the st>cretary of state 
shall withhold the re-rt>gistration of any motor vehiclt> the 
ownt>r of which shall have faile1l to register the same for 
any previous JWriod or periods for which it appears that 
registration shoul!l have been made, until the fee for such 
previous period or periods shall be paid. All certificates of 
registration issn<>d undPr tht> provisions of this act shall ex­
pire on the last day of the calendar year in ·which they 
were issued.'' 

The act in question re11uires the secretary of state to with­
hold re-registration of any motor vehicle the owner of which 
shall have failed to register the same for any previous year, if 
it appears that registration should have been made for such 
previous years. This does not contemplate that the secretary 
of state is to refuse to register all motor Yehicles which have at 
one time been registered but which the records do not show a 
successive registration. It is, however, the duty of the secretary 
of state where it appears, that is to say, where the records on 
the face show that the machine should have been registered, OJ' 

where other satisfactory eYitlenC(' is brought to the attention of 
the secretary of state that the same should have been registered, 
to refuse to register the machine for the current year until the 
fee for such previous period 0r periods shall have been paid. 

The secretary is not required to make complete examination in 
each individual case and satisfy himself beyond all reasonable 
doubt that some previous Pegistration fep has been paid, but he 
is to use such diligence and effort as he can consistently do with­
out interfering with the work of the department to determine 
this question. 

The thought of the general assembly, however, seems to be 
if persuasive evidence is brought to the attention of the secretary 
of state that a car offered for registration has previously been 
wrongfully withheld from registration, that the secretary may with­
hold the current registration until he is satisfied (a) that there was 
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lawful justification iu failing to previously register the car; or (b) 
until such previous registration fee is paid. 

Third. Section 4 of chapter 130, acts of the thirty-fifth gen­
eral assembly, which is a re-enactment of section 8 of chapter 
72, acts of the thirty-fourth general assembly, provides: 

''The following fee shall be paid to the secretary of state 
upon the registration or re-registration of a motor vehicle 
in accordance with the p1·ovisions of this act; eight dollars 
upon the registration of a motor vehicle having a rating of 
twenty horse power or less; and for each such vehicle which 
shall exceed twenty horse power in rating, the owner shall 
pay at the rate of forty cents per horse power; provided, that 
if a motor vehicle shall have been licensed for four sepa­
rate successive years nuder the laws of this state, and for 
which there shall have been paid four registration fees as 
provided by statute therefor, or any motor vehicle which 
shall have been in nse for a period of not less than four 
years prior to August 1st of such registration period for 
which registration is about to be made, the annup.l registra­
tion fee thereafter shall he one-half that amount; and 
further providf>d, that the annual fee for the registration 
or re-registration of any electric or steam motor vehicle 
in accordance with the provisions of this act shall be fifteen 
dollars; and further provided, that the annual fee for the 
registration or re-registration of a motor bicycle or motor 
cycle in accordance with the provisions of this act, shall be 
three dollars; and provided further, that the fee for regis­
tering any theretofore unregistered motor vehicle under the 
provisions of this act, which ~tor vehicle shall be pur­
chased on or after August 1st of any year, shall be one-half 
of the annual fee therefor, for the remainder of that calen­
dar year; and provided further, that each manufacturer or 
dealer selling or otherwise disposing of motor vehicles, 
theretofore unregistert'd in this state, to residents of this 
statt' shall report to the secretary of state each such sale 
made on or after August 1st of each calendar year;' such 
reports shall be, made on blanks to be furnished by the sec­
retary of state upon request, and shall be made in such 
manner as he may direct; and provided further, that no 
motor vehicle shall he rt'gisterNl for lt'ss than the annual 

I 

II 
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fee because or its having been purchased on or after Sep­
tem bcr 1st until such manufacturer's or dealer's report shall 
have been filed as herein provided.'' 

In order that a motor vehicle may he registered at one-half 
of the regular annual r<•gistration fee, it must appear that (a) 
such motor vehiclr shall have been licensed for four successive 
years under the laws of the state of Iovva, and that there shall 
have bern paid at least four registration fees as provided by 
statute; or (b) that the motor vehiele shall have been in use for 
a period not less than four years prior to August 1st of the 
registration period for "·hich registration is about to be made. 
This contemplates that the machine must have been in actual 
use for a period of at least four years, but no particular amount 
of use need br shown further than the actual good faith use of 
the machine for the period named. Or (c) it must he shown 
that the car has been purchased on or after August 1st of the 
year in which registration is about to he made. 

If a motor vehicle is purchased aftt•r August 1st, report of the 
purchase must be made by the manufacturer, dealer or person 
from whona purchased and may be made upon blanks furnished 
by the secretary of state. 

Under this branch of the case the only difficult question that 
presents itself is whether or not a car previously owned by a 
resident of another state, and lipon which there has been the 
regular fee paid in such other state, is on and after August 1st 
brought into this state by the owner who becomes a resident of 
this state on and after August 1st, is entitled to registration at 
one-half the regular fee. 

Undoubtedly the legislature did not intend to exact more from 
a person coming from another state and acquiring citizenship 
in this state on and after August 1st, and who had previously 
paid the full annual registration fee in such other state, than is 
exacted of a person who makes an o:riginal purchase of a ca:r in 
this state on or after August 1st. 

The word ''purchase'' is a ve:ry comprehensive term. Our 
sup:reme court in the ease of Porter v. Green, 4 Iowa ( Cla:rk) 
571, held that the word "purchaser" inciuded a mortgagee. 

Webster quotes Blackstone as holding that the word ''pur­
chase" means "To acquire by any means except by descent or by 
inheritance;'' and also givrs the definition of ''The act of seek­
ing and acq niring property" and "That which is obtained, got 
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or acquired in any manner honestly or dishonestly; property, 
possession, acquisition.'' 

In this broad sense then a car brought into the state on and 
after August 1st to be permanently kept in this state is an 
acquisition in this state on and after August 1st, or a taking 
possession after said time. The test, hm,·ever, seems to be the 
acquiring or acquisition, and not the actual use of thr car aftrr 
such time. 

November 10, 1913. 
RoN. W. S. ALLEN, 

Secretary of State. 

Respectfully submitted, 
GEoRGE CossoN, 

Attorney General of Iowa. 

FOREIGN CoRPOR.\'l'IONs.-A foreign corporation which has been 
transacting hnsiness in this state continuonsly from and 
prior to Sept. 1, 1R86, is t>xempt from the payment of tlw 
corporation fpc and from the penalties prrscrilwd hy the 
Arney bill. 

Rm: I am in rrePipt of your communication of the• ht ultimo 
:Hlvising that tlw TTnitc>cl Gas Improvrmcnt Company, a Pc•nn­
sylvania corporation, \Vhieh eompan~', as T understan<l, holds thP 
eapital stock of crrtain gas c•ompanies doing hnsinPsH in the state 
of Towa, has temlerecl for filing and rC'eOJ'ding a eertifird eopy 
of its articlrs of incorporation, togethrr with an applieation rrs­
olution and statement, and asks for a permit to be issued to 
said corporation as rc>quirrd hy sr<l't ion 16B7 of t hr coclr as 
amended. 

Yon statr that in said application tlw amount of thr paid-up 
eapitnl stock is given, and likrwise the, amount of capital nsr(l 
in the state of Iowa, and reqm•st an opinion as to \Yhetlwr or not 
this coinpany is liable for the fees preserihrcl by spetion 16~7 of 
the code; or in the event that it is held it is not liable for thr 
fee, as to whethrr or not it is liable for the penalty prrscribrd 
in section 1639 of the code. 

'fhe solution of this qnestion depenrls c>ntirrly upon the seopr 
and pnrposr of ehaptc>r 136, act!i of thr thirty-fifth general as· 
twmbly. commonly lmown as the Arnry hill. Tl1is aet made ser-
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tion 16±1-b, supplement to the codt>, 1907, as amended by chap· 
ter 76, acts of thr thirty-fourth general assembly, and section 
1641-c, supplement to the code, 1!}07, and section 1637 of thr 
Code, as amended, applieahlc to all foreign corporations, and 
Pxprcssly providPd that thf' act in question shoul!l also inclnd!' 
holding companies. 

Fntil, ihcrdort>, tiH' act in qlwstion was passed, the Unite!! 
Gas Improvement Company was not doing business within the 
state of Iowa within tlw mt>aniug of section 1637 of the Codr, 
and was therefore not subject to tht> penalty pr(•scribed in sec­
tion 163!} of the eode. Immediately, however, upon the passage 
of the ac1 s and hy reason of its provisions thl' said United Gas 
ImproYemcut Company would be construed to be a corporation 
doing business in Iowa, but the business being transacted by the 
said United <Jas ImrwovemPnt Company at the time of the pass­
age of chaptl'l' 1:36, acts of the thirty-fifth general assemhly, was 
precisely of the saml' nature and eharacter as was being trans­
acted by said company eontinuonsly from and prior to Septem­
ber 1, 1886. This being true, th(' said company is not subject to 
the corporation fee pr<•scrilwd in section 16:37 of the code, it 
being obvious that chapt<>r 1:31), acts of the thirty-fifth general 
assembly, was not designed to haYe a retroactive effect, but 
rather for th<• pnqws<> of placing domestic and foreign corpora­
tions doing business within th<i statt' of Iowa upon an equal 
footing. 

December 20, l!J1:3. 
Hem. W. S. ALLEN, 

Secretary of State. 

Respf>eifnlly submitted, 

• 

GEORGE CossoN, 
A.ttorncy (Jenera! of Iowa. 

FISH .\XD G.\ME W.\RDEN.-Therc is no law authorizing the state 
fish and gamP wardell to collect a ha If cent a pound for fish 
caught and sold from particular lakt•s. However. there is no 
legal objection to the wardPn acting in a private capacity 
as trt•asmer for thosp desiring to donate to a fund for the 
improvement of lakes. 

SIR: r am in reel'ipt of ,VOlll' ('Oilllllllllication of tlw 23d in­
stant directing m,v attention to sf>ctions 2546, 170-d and 2900-
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a19, supplement to thf' co<k 1907, ancl rt'<lnesting an opinion as 
to whether it i!> legal for the fish and game warden to receive 
from persons surrounding certain lakes of the state a half cent 
a pound for all fish caught in said lakes and sold, the proceeds 
to be usecl by said fish and gamr wa1·den for the improvcmPnt of 
the lake in question. 

You further requE-st that if this may lawfnlly be done (a) is 
the fish and gamr wardt'll to h<' govprned by the provisions of 
section 170-d of thP snppl('llll'llt to the eodP, 1907, and must he 
account to the state for the moneys thus received pursuant to 
the provisions of said aet; (b) can he make improvements of 
the laln•s without the approval of or in opposition to the wishes 
of the executive council. 

Undoubtedly if this money is collected pursuant to statutory 
provisions, it must be accounted for under section 170-cl, sup­
plement to the code, 1907. lt is further true that the exeeutivt> 
council has authority to determine what improvements shall be 
made on the meandered lakes and lake beds of the state. There 
is, however, no authority for any one to pay the state fish and 
game warden a half cent a pound for all fish sold which are 
caught in a particular lake. As I understand this matter, this is 
a voluntary contribution or donation upon the part of these 
men who fish, who desire to contribute that much in order that 
the lakes may be improved. 

I see nothing in the law to prevent the state fish and game 
warden from acting in a private capacity as treasurer for these 
men and from also using the> fund for tlw improvement of the 
lake, provided that the impronment of the lake meets with the 
approval or sanction of the executive council; and provided 
further that the permit iss1wd by the fish and game warden under 
the provisions of section 2546, supplement to the code, 1907, is 
not limited to those who voluntarily make contributions, and 
further, that such permit is not issnNl as a consideration for 
the money paid. 

The fish and game warden under no circnmstancPs is author­
ized to accept eithe1· directly or indirectly any consideration for 
an official duty, and if he acts in a private capacity for individ­
uals it must not in any way g-overn his official action, nor must 
he discriminate in issning permits to those who pay the half 
cent per pound for fish caught anQ. sold, or deny to any person 
a permit who refuses to pa~r the half cent per pound; provided 
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that otl1er considerations make it prop<>r to issue a permit to the 
p<>rsml in question. 

Rt>spectfully submitted, 

December 2~}, 191:3. 
lioN. GEORGE W. UL.\RKE, 

Goven10r of Iowa. 

GEORGE UossoN, 
.tlltorney General of Iowa. 

<'oRPOR}cTIONS.-Tht>re is nothing to prevent a gas company or 
stockholder therein from owning stock in another gas com­
pany nor to prevent the exchange of stock of one snch com­
pany for that of another. 

GENTLEMEN: I am in receipt of your communication of the 
.Jth instant em•losing the application of the Iowa Gas & Electric 
Company asking for. authority to issue stock under the provi­
sions of section 1641-b of the supplement to the code, 1907, a 
part of the property bt>ing the stock of the Mt. Pleasant Gas 
Light Compan)', and rt>questing to he advised as to whether 
this is in contravention of the law in restraint of trade or in­
Yalid for any other reason. 

Briefly stated, I understand the question to be whether or not 
a corporation known as th<> Iowa Gas & Electric Company lo­
cated at Washington, Iowa, may exchange its stock for other 
stock in the :!\It. Pleasant Gas Light Company, a corporation 
organized under tlw laws of Iowa, located at Mt. Pleasant, 
Iowa, it being represented that these two corporations are en­
gaged in the manufacture of gas, and are not so located as to 
be in competition with each other. 

I find nothing in the statutes which would prevent one gas 
company, or stockholder in a ~as company, from owning stock in 
another gas company, or prevent the exchange of stock, the one 
for the other, assuming of course that the result of this would 
not amount to a restraint of trade, and assuming further that 
in surh exchange the provisions of section 1641-b, supplement to 
the code, 1907, are fully complied with. 

From the facts presented to me I see nothing to warrant the 
<'Onclusion that tht> exchange proposed is in restraint of trade 
or otherwist> against public policy, and so hold. 
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See the case of Traer v. Prospective Company, 124 Iowa, 107, 
and cases cited. 

Opinion of the attorney gPneral undt>r datt> of l\Iarch 6, 1909, 
Attorney General's Report, 1910, page 54. 

I return herewith the application. 
Yours very truly, 

January 20, 1914. 
HONORABLE ExECUTIVE CouNcu,, 

Statehouse. 

GEORGE CossoN, 
Attorney General of Iowa. 

APPROPRIATJONs.-The appropriation provided for by joint resolu­
tion No. 7, acts of the thirty-fourth general assembly, for 
an addition to Margaret Hall is not limitBd to the reconstruc­
tion and enlargement of the old building known as l\Iargarel 
Hall hut may be used for the construction of a new woman's 
building or dormitory serving a like purpose. 

GENTLEMEN: I am in receipt of your communication of the 
17th instant requesting to he advised as to whether the ap­
propriation of $55,000, refPned to in senate joint resolution ~ o. 
7, at•ts of the thirty-fourth general assPmbly, for "an addition 
to Margaret Hall'', must be used for the reconstruction and en­
largement of old 1\largaret Hall, or whether it may be used for 
the construction of an additional dormitory for women to l)P 
known as new Margaret Hall, or some snitahlP name, hut to be 
separate and apart from old Margaret Hall. 

The appropriation in question is forv' 'an <uldition to l\Iargaret 
Hall at a cost of not to exceed $55,000. '' Necessarily the 
solution of the question {lepends upon the particular facts in the 
case whit•h were known or ~;upposed to havp bePn known to thr 
members of the general asspmbly at the timP of the appropria­
tion in qnestion, together with the proper construction of the 
statutr making the appropriation ju view of tlw fads as then 
existing. 

It is a mattf'r of common knowlPrlge that there is a (lormitor:v 
for womPn nt the RtatE' eollE'gc of agrirnltnrr• a11cl mE'ehani(· arh 
under the snpe1·vision of thf' collegf>, ancl that many privatP 
rooming placrs for women may hE'. founrl Ilf>ar thr collf'g"P and in 
the city of Ames. 



60 REPORT OF THE .ATTORNEY GENERAL 

It is stated by the prt>sident of the college and members of 
the state board of education that the housing facilities for 
women, which are under the supervision of the college, consist 
of one building known as l\Iargaret Hall, and another building 
located some distance therefrom known as Margaret Hall An­
nex, and that the term "Margaret Hall" in addition to convey­
ing the idea of a specific building of a certain architecture lo­
cated upon a certain block and lot, conveys also the idea of a 
woman's building or dormitory under the supervision of the 
college. 

As stated by one member of the board: ''The words 'Mar­
garet Hall' have come to mean the place where women students 
are comfortably housed, rather than designating the actual 
building,'' and in this connection it is suggested that there are 
now two buildings under the supervision of the college at some 
distance apart known as Margaret Hall and Margaret Hall An­
nex; and it may be further suggested that when parents over 
the state send their daughters to the college they are concerned 
in knowing that proper housing facilities are obtainable ex­
clusively for women, and that those dormitories or rooming 
places will be under the supervision of the colleg<.'. 

It is also point<.'d out that the old building known as Margaret 
Hall was constructed a number of years ago; is not fire proof; 
that it has an elaborate, expensive style of architecture not in 
keeping with the times or the necessities of the case, and that 
both economy and safety, aside from architectural, esthetic, and 
other considerations, including convenience, militate against the 
expenditure of *55,000 for the enlarging of the old building. 

Bearing in mind the facts as above set forth, I am of tht> 
opinion that the appropriation of $55,000, above referred to, is 
not limited to the reconstruction and enlargement of the old 
building known as :\[argaret Hall, but may properly be ust>d for 
the construction of a new womau 's building or dormitory serv­
ing a like purpose to be lo(•ated on the campus at a place wherr 
it will best s<.'rve the purposE's for which it is designed, consider­
ing the pr<>sent location of otlH•r permanent buildings. 

It is well known that in intt>rpreting a statute, the purposes 
to lw accomplished and thr t·easons for the <.'nactment may hr 
considered, and that the gt>ueral spirit and purpose of an act 
will prevail ov<>r a lit<>rnl interpretation of specific words, hut 
asidt> from this, it nut~' "'rll he said that th<' term "~Iarg-art>t 
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Hall" had comt> to have a meaning with the general assembly 
which prevailed among the members of the college faculty and 
persons throughout the state, namely: a place or dormitory for 
women !orated npon 1he campns and under the supervision of 
the colleg-e. 

Tlw appropriation may tlwrefor.e he lawfully expended in 
harmony with the ideas herein sd forth. 

R1'spectfully submitted, 

• January 22, 1914. 
To TIIE FINANCE CoMMITTEE OF THE 

STATE BO.\RD OF EDUC.\TION. 

GEORGE CussoN, 
A ftorncy General of Iowa . 

LAKE BEDS-LEASING OF BY EXECUTIVE COUNCIL.-Execntive coun­
cil may lease lake beds under chapter 260, acts of thirty-fifth 
general assembly, until otlwrwise disposed of and not ex­
ceeding a period of twenty years. 

SIR: I am in receipt of your conununieation of the 23d ultimo 
in which yon submit the following questions: 

''Has the executive council any authority or power to de­
termine that a meandered lake or lake b!'d within the state 
shall be maintained or drained or improvl'd or sold except hy 
proceeding as provided in chapter 2-B of the supplement to the 
eo de? 

''Has the executive council any authority to lease a mean­
dered lake or lake bed under the prQ,visions of chapter 260 of 
the acts of the thirty-fifth general assembly before it has pro­
ceeded as provided in said chapter 2-B, of which said act is 
amendatory, to dcterminl' as to whethl'r it should he draiue(t or 
improved? 

"Is a contract to drain, <'Xtl'nding the right to drain under 
the contract ovl'r a period of six years, and then upon the com­
pletion of tlw drainage and the toxpiration of tlw six ypars, 
agreeing to lPase for a period of twenty y<>ars. made htc,fore pro­
l'l't>ding as providPd in said chaptPr 2-B of an~· validity? 

"Is such a. contract, in vit>w of all of the provisions of tlw 
law rt>lating to the suhjl'et, in an~· 1'\'Pilt Yalid '? 
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··If such a contract were held to be valid would it m any 
way prevent the executive council from subse(pwntly determin­
ing that the lake hed should lw maintained as the property of 
the state or sold, or otherwise disposed of-special attention bP­
ing called to the phrase 'otherwise disposed of' in the act of the 
thirty-fifth general assembly? 

''In view of said phrase would the legislature have power to 
provide, notwithstanding said contract, for a different disposi­
tion of the lake or lake bed? 

"Does or does not the phrase 'until otherwise disposed of' 
mean that it may only he leased 'in the discretion' of the coun­
cil pending or during the carrying out of the provisions of the 
statute authorizing the presN·vation, drainage or sale of the 
Jake or lake bed? 

''Can the phrase 'until otlwrwise disposed of' be made to 
extend over a period of twenty-six years or is it limited only to 
the time that may be required to dispose of the lake or lake 
bed in the method and for the purpose provided by the law? 

''Can a lake bed he leased at all except after a proceeding 
has lwen instituted looking to the disposition of it as provided 
hy the law and if so can it he for a longer period than until 
such disposition is made?" 

I shall not answer the questiolJS in the order stated, nor shall I 
answer all of the questions submitted hy you Ht this time. Some 
of the questions are difficult of solution Hnd it has become elP­
meutary that grave questions of a doubtful nature should not be 
}Jasscd upon unless absolutely necessary to a solution of the cHS('. 
I shall therefore limit my reply to two or three fundmncntal ques­
tions which I believe will be determinative of the controversy grow­
ing out of the leasing of a certain lake for the period of twenty 
years, the h•ase to commence six years in the future, and the lessee 
to be permitted in the> meantime to make extensive improvements 
upon said lake. 

Chapte>r 260, acts of the thirty-fifth general assembly, which is 
amendatory of section 2!)00-a2:3, supplemrnt to tlw eodP, 1907. 
provides as follows: 

''Any land owned by the state of Iowa within the high 
water lines of any non-navigable stream or lake and also any 
lands within the bed of any lake hrd authorized to bP drainPd 
umlPr tlw provisions of this ehaph•r may be IPnse>d hy the 
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ext•cutive council in its discretion, until othcrwi::;c di:>pused of, 
tlw rental to be paid into the general funds of the state.'' 

It fWe111s perfectly obvious that this section conveys no author­
ity to thP executive council to makp a contract with reference to 
tlw nwandered, non-navigahlP lakes of the state for a dPfinite JW­
riod of twenty or hH•nty-six yc>ars, but that such leas<> of any llW­

andPred, non-navigable lakP or lake lwd within the stat<• must be 
made suhj<>ct to disposition at any time hy the general ass<>mbly, 
or in the language of the statute, "until otherwise disposed of." 

Sur<>ly it was not the intention of the general assembly in the 
passage of chapter 260, acts of the thirty-fifth general assembly, 
to giw the executive council the extraordinary power of with­
drawing from the public all of the meandered, non-navigable lakes 
an!llake beds within the state by leasing the same to private parties 
to lw drained and used for agricultural or other privatP purposes, 
such leases to be for a definite period of years a!1(1 beyond the 
future control and disposition of even the general asfH•mbly itself, 
and I so hold. 

It would seem to follow as a necl'ssary corollary that i£ tlw ex­
ecutive council is wit hont authority to mak<• a lt>HSP exrt>pt and 

, < 

until otherwise <lisposed of hy the legislatnrt', that it is also "·ith-
out authority to makP a lease except and until otherwise <lisposed 
of by itself; in other words, that the purpose of that part of the 
statute which authorizes the executive council to lease any lake 
or lake bed until otllr1·u•'isc disposed of is to prewnt the perma­
JWnt disposition of the lakes of the state in the form of leases by 
the executive council, but that such leases, if any, are to be made 
subject to and until otherwise disposed of either hy the legis­
lature or the executive council. 

As to this last point I reserve an opinion as it may not be neces­
sary to a solution of the case, hut content myself at this time with 
holding that the words found in chapter 260, acts of the thirty­
fifth general assembly, which provide that ''any non-navigable lake 
or lake beds may be leased by the executive council in its discretion 
until otherwise disposecZ of" convey no authority to the executive 
council to make a lease which would prevent the legislature from at 
any time making disposition of the lake or lake bed in question. 

Section 24 of article 1 of the constitution provides that "No lease 
or grant of agricultural lands, reserving any rent or service of any 
kind, shall he valid for a longer pPriod 'than twenty years.'' 

• 
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lnuependently of the provisions of chaptt•r 260. acts of the thirty­
fifth gerH•ral asst•mbly, and rPgardless of the> inte>rpretation to he 
placed ther·eon, it is clpar that tlw executive council is without au­
thority to lt•ase a lakp ht>d to lw ust>d for agric•ultural }1U1'pos::os 
reserving auy rent for· ct JWriod hPyond tw<·nt.v ,vPnrs. '!'his !wing 
true, it follows that tlw t>xccutiv<• council ('ould not gr·ant a lcasP 
in out> instrument for a period of twenty years, and iu auotlwr in­
strument conwy to the lessee any rights covt>ring 1111 additional pe­
riod of tim<>, which are not enjoyed by any citizt>u of thP state of 
Iowa by reason of his citiz<•nship. To state it tlifferently: if the sep­
arate instrument to the lcssee for tlw p<>rio<l of six years additional 
to and not a part of tlw twenty years covered in the lease, conveys 
to tht' lessee any exclusiw rights or privileges not enjoyecl by any 
other citizen of the statt• by reason of his citizenship, tlwn it 
amounts to a lease for an additional period of time, and is there­
fore invalid being in contravention of the constitution of the state 
of Iowa. 

As to whether the executivE' council may in any PV('llt makt> a 
lease for a period of twPnty years, which is not to commence until 
long after the term of <•ach member of the executive council shall 
expire, is extrenwly doubtful. On this point, however, I reserve 
an opinion in the hope that tlw two fundamental propositions here­
tofore decided will work a solution of the controversy. If they do 
not, I shall he glad to take up such additional questions ns you may 
submit as may be necessary to a determination of all the points 
necessarily involved in a solution of the question, and for the future 
guidance of the council. 

Respectfully submitted, 

• January 22, 1914. 
HONORABLE GEORGE w. CJ,.\RI~E, 

Got•ernor of Iowa. 

GEORGE CossoN, 
Attorney General of Iou·a . 

TRUST Co>fPANIEs.-Cannot invest trust funds or deposits in real 
estate. Practice of investing its capital in rPal estate trans­
actions should be discouraged. 

SIR: Pursuant to the oral request of lVIr. George Pern?ell, chief 
hank examiner, as to the right of trust companies to engage in 
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real estate, after careful consideration 1 have to advise that 110 trust 
company should be permitted to invest any of its trust fund;; or any 
of its deposits iu dealing in real t•stak 

As to the right of u trust company to invest auy of its rapital 
iu real estate transaetions, l reseJ'\'(' my opinion at this timl' fur­
ther than to say that sinct• hy chapt(•r l:i2, acts of the thirty-fifth 
gpneral assembly, additional poWl'l'S have hee11 eonfprr<'d upon 
trust companiPs until they may 110\\' do many of tlw things for­
merly belonging t>xclusively to hanks, that there is much rpason 
for saying that the,\' should be subjt>et to tlH• same J"(•strictions and 
limitations as state and savings banks, and therefore tlw practicl' 
should be discouraged so far as possible until the matter can be 
definitely submitted and passed upon by the next general assembly. 

Respectfully su hmi tted, 

:B'ebruary 16, 1914. 
liON. JOHN L. BLE.\KI,Y, 

Auditor of State. 

GEoRGE CossoN, 

Attorney General of Iowa. 

BoARD OF CoNTROL.-Where patient is paroled to friend to he de­
livered without expense board may return patient if dangerous 
at expense of institution and recover from person to whom 
paroled unless returned before limit of parole. 

GENTLEMEN: I am in receipt of your communieation of the 
6th instant in which you request an opinion as to whether the 
power of the superintrndent of the state hospital for the inebriates 
in the matter of paroling and releasing"" inmates is both absolute 
and exclusive, or whether the bourd of control may exercise au­
thority if foynd to be advisable. 

This question is not easy of solution. Section 2310-aHl, supple­
ment to the code, 1907, provides that any patient whom the super­
intendent believes to be cured may be paroled conditioned on said 
patient signing a written pledge agreeing to refrain from the use 
of all intoxicating liquors as a beverage, and from the use of mor­
phine and cocaine or other narcotic drugs during the term of his 
commitment and shall avoid frequenting places and the association 
of people tending to lead him hack to,chis old habits of inebriety. 

5 
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This section was repealed and re-enacted in chapter lt!3, acts of 
the thirty-third general assembly, but no modification was made in 
the re-enactment as to this part of the section. 

Consitlt•rt•d independently, it would follow that the superintPlHI­
t•Ht had tht• absolute and exclusive power of determining when n 
parole should be granted to an inmate assuming of course that the 
superintendent acted in good faith. 'fhis being true, \\'t• are h•d 
to the inquiry as to whether other parts of the chapter relating to 
the state hospital for inebriates, and other provisions of the law 
relating to the power and authority of the board of control. modify 
the section in question. 

H<•dion 2727 -a8, supplement to the code, 1907, provides: 

··The boartl of control shall have full potcer to manage, con­
trol, tm<l govern, subject only to the limitations contained in 
this act, the soldiers' home; the state hospitals for insane: 
the school for the deaf; the institution for the feeble-minded; 
the soldiers' orphans' home; the industrial home for the blind, 
the industrial school, in both departments; and the state peni­
tentiaries.'' etc. 

Section 2727-a9 of said supplement provides that the powers pos­
sessed by the governor and executive council, with reference to the 
management and control of the state penitentiaries, shall, on July 
1, 1898, and without further process of law, cease to exist in the 
governor and executive council, and shall become vested in the 
board of control; and the said board is on July 1, 1898, and with­
out further process of law, authorized and directed to assume and 
exercise all the powers heretofore vested in or exercised by the sev­
eral boards of trustees, the governor or the executive council with 
reference to the several institutions of the state herein named. 

Section 2727-a24 of said supplement makes it the duty of the 
board to appoint a superintendent, warden or other chief executive 

• officer of each institution under the control of the board of con-
trol, fixes the tenure of office and provides that the superintendent, 
warden or other chief executive officer of any of the institutions 
named may be removed by the board for misconduct, neglect of 
duty, incompet<mcy or other proper cause showing inability or re­
fusal to perform the duties of the office, and that "the officers of 
the several institutions shall have the t!ualifications and perform 
the duties now impost>d and required of them by the statute, except 
as tlw same are modifi1•1l or abrogah'd in this act. In case there is 

I' 
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an alleged or· seeming conflict between the powers of the superin­
tendents or other executive officers and the board of control, the de­
termination of such question by the board shall be final." 

Section 2310-a8, included in chapter 2-A, relating to the state 
inebriate hospital, provides in part that the board of control of 
state institutions shall have the same power and control over said 
hospital as is now given it with reference to the several institutions 
mentioned in chapter 118, acts of the twenty-seventh general as­
sembly, and all amendments thereto. (Chapter 11-B, supp.lement 
to the code, 1907). 

If the board of control is given the same pqwer and control over 
the state hospital for inebriates as it is expressly granted over 
other institutions under its control, as set forth in the sections pre­
viously cited, it follows that the board of control is the ultimate 
authority on all questions of government in the institutions sub­
ject to the control of said board. This conclusion is supported by 
section 2310-a17 of the code supplement which provides that the 
superintendent of said inebriate hospital, subject to the approval 
of the board of control, shall prepare rules and regulations for the 
government of said hospital and its inmates; and by section 2310-
a29 which provides that ''Whenever the physical condition of any 
patient shall become such that in the judgment of the superintend­
('nt further confinement will prove injurious to the health of said 
patient, the state board of conkol may parole him under proper 
conditions and restrictions for such period of time as it may deem 
advisable.'' 

It is elementary that in construing a statute it must be considered 
as a whole, and that the meaning found in particular paragraphs 
or sentences abstractly considered mnst''be modified by the general 
Nntext of the statute. 

The supreme court of the United States in the case of Union 
Pacific Railroad Company vs. Snow, 231 U. S. 204, said that a 
literal interpretation of a statute would not be enforced if to do 
so it would give it a consequence the statute did not intend. 

To the same pffect see Soh 11 t•s. lV atcrson, 84 U. S. 596; Union 
Pacific R. R. ('o. !'S. Laramie Stork Yards. 231, U.S. 190, at 

. page 200; 
Pollowing this rule of construction so recently reaffirmed by the 

supreme court of the United States, a construction which is gen­
Prally adopted hy our court and other courts, the section relating 
to the power of the snperintendrnt with reference to parole should 
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not be given a literal, abstract interpretation, but must be con­
sidered in connection with the entire chapter relating to the in­
ebriate hospital, and all of the provisions relating to the board of 
control, and when it is considered that in express terms the board 
of control with other institutions is to be the ultimate authority in 
case of conflict with or between the governing officers or subordin­
ates of these institutions, and when it is further considered by 
express terms the board of control is given all of the power in the 
matter of governing the inebriate hospital possessed in the govern­
ing of other institutions, and when it is further considered that 
ultimate authority mp.st be lodged somewhere, and that the general 
spirit and purpose, as well as the wording, gives to the board of 
control the ultimate authority in the governing of all of the insti­
tutions under its control, as well as placing upon said board the 
responsibility, the conclusion is inevitable that the board of con­
trol in the matter of paroling inmates of the inebriate hospital is 
clothed with final authority. 

It is also clear, however, that the recommendations of the super­
intendent should have very great weight, if not controlling, in 
ordinary cases because of the peculiar opportunities possessed by 
the superintendent of knowing each individual inmate, hut if, after 
thorough investigation and after careful consideration of the recom­
mendations of the superintendent, the hoard decides that a differ­
ent order should he made, I am of the opinion that it is both the 
right and the duty to make such order. 

l<"'ebruary 17, 1914. 

Respectfully submitted, 
GEORGE CossoN, 

Attorney General of Iowa. 

HoNoR.\BLE BoARD oF CoNTROl" OF STATE INSTITUTIONS. 

ENTOMOLOGIST.-Paid upon a per diem basis hut assistant is paid 
a reasonable compensation from monPy appropriated for such 
purposf>. 

SIR: I am in receipt of your communication of the 20th ultimo 
dirf>cting my attention to section 2575-a47 which authorizes the 
entomologist of the state experiment station to appoint "such 
qualified assistants as may he necessary, fix a reasonable compen­
sation for tlwir labor and. pay the sam(•''; and section 2575-a51 
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which provides that ''the state entomologist shall be allowed &nd 
paid for his services while engaged in this work, all his necessary 
traveling expenses and the sum of five dollars per day.'' 

Reference should also be made to chapter 210, acts of the thirty­
fifth general assembly, which provides that ''There is hereby ap­
propriated out of any moneys not otherwise appropriated, the sum 
of two thousand dollars annually, or so much thereof as may be 
necessary, for carrying out the provisions of this act.'' 

You request to be advised as to whether the compensation of the 
assistant must be on a per diem basis inasmuch as section 2575-a51 
fixes the compensation of the state entomologist on a per diem 
basis. 

The question should be answered in the negative. The state 
entomologist must be paid upon a per diem basis, but the compen­
sation of the assistant is subject only to the limitation that such 
compensation fixed shall be ''a reasonable compensation'' and the 
compensation of the assistant and the entomologist shall not exceed 
the amount of money appropriated by thr legislature for such 
purposes. 

Legislation is common where a per diem salary is fixed for heads 
of departments and a compensation by the month may be paid to 
deputies, assistants, stenographers and other subordinates and em­
ployees. 

Of course the entomologist ought not to employ any one during 
any period of time unless he has services to perform, but the fact 
that an assistant is not employed during the full time of twelve 
months would not prevent his being paid upon a monthly basis, 
nor would the fact that he was paid upon a monthly basis require 
him to be paid for a full month's services if he only performed 
services during a part of a month; in that event, a proportional 
compensation should be paid for the services actually rendered. 

Respectfully submitted, 

March 16, 1914. 
RoN. JoHN L. BI,EAKLY, 

AudJitor of State. 

GEORGE CossoN, 
Attorney General of Iowa. 
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BoARD OF P AROLE.-For reasons set forth, recommended that action 
be deferred at present as to the vasectomy act. 

GENTLEMEN: On the 17th of July, 1913, your board submitted 
the following questions to the department of justice with a request 
for an official opinion thereon : . 

1st. ''Do the prisoners confined in the prisons named above 
whose crime was committed before the taking effect of the act 
referred to, come under the provisions thereof 1 

2d. ''Does the act include persons convicted of misdemean­
ors confined in jails and minor prisons of the state 1'' 

On the 21st of October, 1913, an official opinion was given in 
which it was held that the act did not include misdemeanants or 
persons confined in county and city jails. In discussing the first 
prop.osition it was said: 

''The first question is not free from difficulty. ln this ques­
tion is involved (a) the intention of the legislature; that is 
to say, whether or not the legislature intended the act to apply 
to persons confined or convicted prior to the taking effect of 
the act; and (b) if the legislature did so intend, is the act 
constitutional?'' 

In discussing the question I there said that '' Assummg that the 
legislature intended the act to apply to persons convicted or sen­
tenced prior to the taking effect of said act, the same would be un­
constitutional as being ex post facto if it may be considered as a 
means of punishment or even if it contained directly an element 
of punishment''; and that ''It is a cardinal principle of construc­
tion that every act should be so construed as to relieve it of grave 
constitutional questions if possible''; and that ''This being true, 
and it also being uncertain as to whether it was the intention of 
the general assembly to make the act apply to persons convicted 
of crime prior to the taking effect of the act, I am of the opinion 
that the act should be so construed to apply only to those persons 
who have been convicted of crime subsequent to the taking effect 
of said act." 

The precise question now presented by the comp.laint filed by 
George B. Stewart on behalf of Rudolph Davis seems not to have 
been passed upon in that opinion, viz: Was it the intention of the 
legislature that bofh convictions should be subsequent to the taking 
effect of the act? 

I I 
I 

I 
II 

I 
II 
I I 
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It will be noticed that the language used by the ieneral assembly 
is general in its nature, and after a careful consideration of the act, 
I am of the opinion that the act should be so construed as to require 
that both convictions of a felony must be subsequent to the pass­
age of the act. This being true, and there now being no person 
confined in the penitentiary who has been twice convicted of felony 
since the passage of chap~ter 187, acts of the thirty-fifth general 
assembly, it follows that the order made by the board of parole 
designating Rudolph Davis and others should be cancelled and that 
no prisoner should he designated by the commission named upon 
whom the operation should lw prrformed who has not been twice 
convicted of a felony subsequent to the passage of the act. Since 
the act does not make it clear whether both convictions should be 
had in the state of Iowa, and as it is well known that what is a 
felony in one state may be a misdemeanor in another state, and 
vice v!:'rsa, and since the thirty-sixth general assembly will convene 
on the second Monday in January, 1915, I suggest that no further 
action he taken under this particular section of the act until the 
general assembly has an opportunity to make the provision in ques­
tion more specific. 

This opinion is limited to the construction to be placed upon the 
single phrase under consideration, viz: a prisoner "who has been 
twice convicted of a felony." 

Respectfully submitted, 

April 1, 1914. 
HONORABLE BOARD OF PAROLE. 

GEoRGE CossoN, 
Attorney General of Iowa. 

CoMMISSIONER OF LABOR.-Entitled to two clerks in addition to 
deputy at a salary of $1000 each per year. 

SIR: You call attention to the letter of the treasurer of state 
addressed to you of date April 2d, and propound the question as 
to whether or not. under the laws of the state and the acts and reso­
lutions of the last general assembly you are entitled to more than 
one clerk in your department and whether or not an appropriation 
for the compensation of more than one clerk was made by the last 
general assembly. 
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By sootion 3 oi chapter 196 of the acts of the thirty-fifth general 
assembly it is provided,-

'·The eommissiOIH'r of tlw bureau of labor statistics shall 
receive a salary of t>ightepu hundred dollars ( $1800) per an­
num and shall lJP allowed a deputy at a salary of fifh•eu hun­
dred dollars ($1500) per annum payabh• monthly; he shall 
also he allowt•d threP ( :3) factory inspector's, one of whom shall 
he a woman, at a salary of one hundred dollars ($100) JlCI' 

month Pach, o11r ojj'i('(' l'i(Tk at a salary of on<> thousand dol­
lars ( $1000) per annum." 

lly joint n•solntion :;\o. 15 it is peovided,-

"Until July 1, 1915, the number of employes for the various 
offices at the seat of government, unless otherwise provided by 
la·w, shall at no timr rxcred the number named herein, and 
their compensation shall be amounts herein fixed. 

"For the bureau of labor statistics, one clerk and statis­
tician at a salary of not to exceed $1000. '' 

By section 1 of chapter 321 of the acts of the thirty-fifth general 
assembly it is provided,-

''There is hereby appropriated out of any money in the state 
treasury, not otherwise appropriated, an amount sufficient to 
pay the salaries of the varimts officers, whose salaries are fixed 
by law, for a term of two years, ending June 30, 1915, and 
payable from the state treasury, and the auditor of state shall 
draw warrants therefor in favor of the officers entitled thereto, 
in monthly installments, when not otherwise provided by law. 

''To the office of the bureau of labor statistics, for the period 
ending June 30, 1915, ai per joint resolution No. 15, the sum 
of two thousand dollars ( $2,000.00)." 

Construing all of these provisions together it would seem that 
section 1 of chapter 321 was intended to provide compensation for 
the labor commissioner, his deputy and the office clerk p.rovided 
for in and whose salary was fixed by section 3 of chapter 196 ,of 
the thirty-fifth general assembly, and section 2 of chapter 321 is 
intended to provide an appropriation for the clerk and statistician 
authorized to be employed by joint resolution No. 15. Hence it 
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would seem clear that you would be entitled to two clerks in addi­
tion to the deputy at a salary of $1000 each per year. 

Respectfully submitted, 

April14, 1914. 

HoN. A. L URICK, 

Labor Commissioner. 

GEORGE CossoN, 
Attorney General of Iowa. 

BO-\.RD OF CoNTROL.-Can build highways and bridges on lauds of 
the state institutions or lands adjacent thereto. 

GENTLEMEN: I am in receipt of your communication of the 
1 lth instant directing my attention to chapter 124, acts of the 
thirty-fifth general assembly, amendatory of chapter !):~, acts of the 
thirty-third general assembly, and submitting the following ques­
tions: 

"Has the board of control authority, under this statute and 
the statute which it amends, to order at state expense grading 
and making of a highway, including constructing bridges or 
culverts on a highway located on state lands which h~s recently 
been op.ened for public travel? 

"Has the board of control authority, under this statute and 
the statute which it amends, to order at state expense repair­
ing and improving a highway where the state owns the land 
on one side of the road, thf' land on thf' othf'r side !wing ow.ned 
by private parties?" 

As pointed out in your lettPr, seetiou 1 "tlf chapter 124, acts of the 
thirty-fifth general assembly, provides in part: 

''That all roads and highways within and adjacent to lands 
belonging to the state•, ineluding those under the suprrvision 
of the state board of Pducation, shall constitute a separate roa(l 
district under the control and SUJWrvision of the supervisor 
appointed by the board of control of state institutions with 
all the powers, duties and responsibilities imposed upon road 
supervisors'' etc. 

And that: 

''All eost of maintaiuing, repairing, renewing and improv­
ing tlw roads within tlw road distriet containing iitate lauda. 
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except county bridges, after the expenditure of the road poll 
tax, either in money collected or in labor, shall be paid out of 
any general funds in the hands of the state treasurer, not 
otherwise appropriated, upon warrants drawn by the state 
auditor after certificate of amount due shall have been filed in 
his office by the board of control.'' 

It follows from that part of the section just quoted that the 
board of control has authority to establish a road district on any 
lands at any of the state institutions under the control of the board 
of control or the board of education, or any lands adjacent to lands 
belonging to the state at any of such institutions, and to do the 
necessary grading and all other work necessary in constructing 
the highway, including the building of bridges and culverts. 

Your jurisdiction not only includes the roads and highways 
within the lands belonging to the state, but also roads and high­
ways within and adjacent to lands belonging to the state; therefore 
your second question must be answered in the affirmative. 

It will be noticed that section 1 does not authorize the expendi­
ture of money to construct county bridges. Wherever, however, 
a bridge or culvert is necessary to the establishment of a road 
which is to be maintained and controlled by the state pursuant to 
the- provisions of chapter 124, acts of the thirty-fifth general assem­
bly, it would not constitute a county bridge or cnlvert. It follows 
of course that wherever a bridge was to be established upon a 
regular constituted highway under the control and jurisdiction of 
the county that your board would not be authorized to expend 
mmiey for a bridge of this nature for the reason that it would be 
a county bridge. 

June 13, 1914. 

Respectfully submitted, 
GEORGE CossoN, 

Attoi'11CY Geneml of Iowa. 

HoNORABLE BoARD OI<' CoN'l'ROL oF STATE INsTITUTIONs. 

GovERNOR.-The insurance comm1ss10ner, having been appointed 
and his bond approved, the auditor may, if he desires, transfer 
all of the books, etc., and be relieved from all responsibility. 
Until then the insurance commissioner may have access to such 
books, records, etc., during office hours. 

I 

! I 
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SIR: I am in receipt of your communication of the 23d instant 
advising that you have appointed Emory H. English '' Commis­
sioner of Insurance" under the provisions of chapter 146, acts of 
the thirty-fifth general assembly, and requesting an opinion as to 
the proper interpretation of said act in the following particulars: 

(a) When does the term of office of the commissioner begin 1 
(b) When does the act take effect? 
(c) What are the duties of the commissioner of insurance be­

tween the first day of July and the second secular day of January, 
1915? 

For the sake of brevity the questions will be considered jointly. 
Section 1 of said act provides in part : 

''That there is hereby created and established a department 
to be known as the 'Insurance Department of Iowa'. The 
chief officer of said department shall be styled 'Commissioner 
of Insurance', and shall be appointed by the governor on or 
before the first day of July, 1914; said officer to serve until 
February 1, 1915. '' 

Section 4 provides that : ''and all powers now vested in and all 
duties imposed upon the auditor of this state relating in any way 
to insurance matters, shall, [1·om and after the taking effect of this 
act, be vested in and made incumbl'nt upon the commissioner of 
insurance herein provided for." 

Section 5 provides: 

''All books, records, files, documents, reports, aud securities 
and all papers of every kind and character relating to the 
business of insurance and now enjoined and required by law 
to be delivered to or to he filed or ~ deposited with the audi­
tor of state shall, from and after the taking effect of this act, 
be deUvered to and filed or deposited with the said commiSsioner 
of insurance." 

Section 6 provides: 

''All fees and charges of every character whatsoever which 
are now required by law to be paid to the auditor of state by 
insurance companies and associations shall from and after the 
taking effect of this act be payable to the insurance commis­
sioner whose duty it shall be to acco:unt for and pay over the 
same to the treasttrer of state at the time and in the manner as 
now provided for by law for the auditor of state." 
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The act was approved Ap.ril 23, 191;3, and under the constitution 
would become effective on July 4, 1913, except as otherwise pro­
vided in the act. 

Section 1 of the act originally contained a provision that the 
term of office of the commissioner of insurance would commence on 
the second secular day in January, 1915. This provision was how­
ever eliminated by an amendment. It follows that it was done for 
the purpose of fixing a different time at which the term of office of 
the commissioner of insurance would commence. 

It is not necessary to consider the question as to whether or not 
the commissioner could have assumed the duties of his office prior 
to the first day of July, 1914, because the appointment was not 
made in time for the commissioner to assume his duties p.rior to the 
first day of July, 1914, and any question as to what could be done 
before said time would be wholly academic. 

I therefore hold in the language of the act that the commissioner 
of insurance ''shall have general control, supervision and direction 
of all insurance business transacted in the state of Iowa and shall 
be charged with the execution of the laws of this state relating to 
insurance and shall have all powers now vested in and all duties 
imposed upon the auditor of this state relating in any way to in­
surance matters," from and after the first day of July, 1914. 

As before stated, under the constitution the act would become 
effective on the 4th day of July, 1913, but until an insurance com­
missioner was actually appointed, the act would have no practical 
effect. The insurance commissioner being now appointed and hav­
ing filed a bond, the act becomes in full force and effect from and 
after the first day of July, 1914, save and except as otherwise pro­
vided in the act itself. 

Section 2 of the act provides that under said section the auditor 
of state cannot be required to turn over to the insurance commis­
sioner any desks, chairs, fili1tg cases and other furniture or books, 
papers, records and securities or other property now in the office 
of the auditor of state relating to or connected with the business 
of insurance until the second secular day in January, 1915. 

The insurance commissioner now having been duly appointed 
and his bond having been approved by the executive council and 
duly filed in the office of the secretary of state, the auditor of state 
may if he desires immediately transfer all of the books, papers and 
securities specified in section 2 of the act to the insurance com­
missioner, and upon such transfer and taking of a receipt from said 
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i.n.surance commissioner, th.e auditor of state will then be relieved 
:and exonerated of all further liability in connection therewith. 

Until the auditor of state does so transfer to the commissioner 
all books, papers, records and securities as< spt>cified in section 2. 
the insuranc(• commissioner may havt• access to such books, records, 
papers and securities at any time during office hours wherever it 
is found that reference to the same may be necessary in connection 
with the transaction of the business in the office of said insurance 
commissioner. 

Respectfully submitted, 

• June 29, 1914. 
HoN. GEORGE W. CLARKE, 

Governor of Iowa. 

GEoRGE CossoN, 

Attorney Geneml of Iowa . 

BoARD OF P.\ROLE.-In view of the decision of Judges Smith, Pol­
lock and McPherson, the enforcement of chapter 187, thirty­
fifth general assembly, would be stopped by injunction; hence, 
suggest action be deferred except where consent is given. 

GENTLEMEN: I am in receipt of your communication of the 18th 
instant directing attention to the opinion filed in the case of 
Davis vs. Berry, et al, in the United States district court for the 
southern district of Iowa by Judges Smith, Pollock and Mc­
Pherson, in which it "\vas held that certain parts of chapter 187, 
acts of the thirty-fifth gpneral assl'mbly of Iowa, were uncon­
stitutional, and in view of said opinion submitting the following 
questions: 

F·irst. '·Does the opinion and holding in that case legally 
interfere with the administration of the provisions of chap­
ter 1~7 of thP acts of the thirty-fifth general assembly of 
Iowa, in cases of prisoners confined in the state other than 
those of tlw class who have been twict> convicted of a 
felony? 

Second. ''Is there legal reason because of the opinion and 
holding in the case above referred to, why the provisions 
of the act referred to should not be administered in cases of 
the inmates of t hi' statP hospital?" 
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.~trietly speaking, the opinion in question does not cover any 
one included within the provisions of said act except "convicts 
who have been twice convicted of a felony." As suggested, 
however, in your seeond question, the nature of the opinion is 
such as to show the hostility of the court to the act in question, 
and in view of the opinion flied with the decree, it seems very 
prohable that if the law was ag'ain attacked as applied to others 
not included in the suit heretofore referred to, entitled Davis 
vs. Berry, et al, that the court would again grant an injunction and 
suspend the operation of the act. 

I suggest therefore that it would be better to defer action un­
der the act, except with the consent of the persons in question, 
if not under guardianship or other disability, and if under 
guardianship or disability, with the consent of their guardian. 

Respectfully submitted, 

August 29, 1914. 
HONORABLE BOARD OF PAROLE. 

GEORGE CossoN, 
Attorney General of Iowa. 

SECRETARY OF STATE.-No inspection fee charged when, in fact, no 
inspection is made. 

DEAR SIR: Pursuant to your oral request for an opinion con­
cerning the validity of the fees charged as an inspection fee upon 
gasoline, I have to advise that a conference was held in the office 
of the governor in which the governor, the secretary of state, 
the chief oil inspector and the attorney general were present. 
In said conference it appeared from the chief oil inspector that 
the statutory fee was being charged for the inspection of gaso­
line, whereas as a matter of fact, no actual inspection of gasoline 
was being made except in ve¥y rare instances. 

Jn a recent case in Maryland, Foot & Company vs. Maryland, 
232 U. S. 494, the supreme court of the United States held: 

''Effect must be given by the courts to the provisions of 
the constitution; and where it does appear that the amount 
of inspection fees are disproportionate to the inspection 
service rendered or include something beyond inspection, the 
tax must be declared void as obstrneting the freedom of 
interstate commerce. 

l 
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"A state statute imposing Hn inspection tax, the proceeds 
of which are to be and actually are used partly for inspec­
tion and partly for other purposes such as policing state 
territory, is necessarily void as imposing a burden on in­
terstate commerce in excess of the expenses absolutely nec­
essary for inspection, aml so held as to the :\Iaryland Oyste,r 
Insprction Tax of HJlO. 

'·The question of constitutionality of an inspection law 
depends not only upon whether the excess proceeds of the 
tax may be used for other purposes, but whether they 
actually are so used; and it is the duty of the courts to de­
termine whether the tax is excessive and the excess is so 
used so as to protect citizens against payment of fees not 
authorized hy the constitution. Turnu vs. Maryland, 107 U. 
S. 38, distinguished, and B1immer t•s. Rebman, 138 U. S. 83, 
followed.' ' 

It appeared from the reports filed by the chief oil inspector 
with the governol' that the fees ·were greatly in excess of the 
cost of inspection. Following the decision of the supreme court 
of the United States abovr rt'ferred to, it "·as suggested hy thP 
attornt'y general that no inspection fe(' should he chargPd for 
inspecting gasoli1w when therr was in fact no insprction; that 
whenevrr special circumstaners or special (•omplaints rt'quiJ'ed 
an inspection of gasoliur to ])(' madr, sonw form of inspection 
should he madr aml then a fN· could h(' charged, and that the 
custom of charging tl1P fc•\• wh('l'P imp<>etion was not made 
should ])(' discontimwd. 

This suggestion was COllClUTl'll iu uy hoth th(' governor and 
the secretary of state as being in hn,;:mony with the ruling of 
the supreme court of the Unitrd States. Accordingly the chief 
oil inspector directrd his men to discontinue the practice of 
charging inspection fee on gasoline where no inspection was 
made, and the fees now collected by the oil inspector approxi­
mate the actual cost of inspection. 

December 17, 1914. 
HoN. W. S. ALLEN, 

Secretary of State. 

Respect.l'ully submitted, 
GEORGE CosRoN, 

Attorney General vf Iowa. 
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SCHEDULE G. 

SENATORs-S·rATE-TERM OF OFFICE.-Hold until successors are 
elected and qualified. 

ELECTION CoNTES'r-WITHHOLDING UERTIFICATE IN CASE OF.­
Chapter 7 of code does not apply to member of general as­
sembly. 

January 3, 1913. 
HoN. C. G. SAUNDERs, 

Council Bluffs, Iowa. 

DEAR SENA'l'OR: I am in receipt of your communication of the 
28th ultimo requesting an opinion as to whether or not a senator 
holds over until his successor is duly elected and qualified. 

While no specific provision is found with reference to senators 
in our constitution, section 3 of article :3 expressly provides that 
"The terms of representatives shall commence on the first day 
of January nPxt after their election. and continue two years, 
and until their successors are elected and qualified,'' and in 
view of the provisions of S!'ction 3, I take it that the same condi­
tion obtains with reference to seuators of the general assembly. 
I am therefore of the opinion that the same rule prevails with 
refercne!' to both senators and representatives, viz: that thf'y 
hold until their snce<>ssors are elected and qualified. 

After carefully consi<lrring the provisions of chapter 7 of the 
code relatiiH!' to eontest of elections, I am of the opinion that 
section 12Hl r<>lating to tlw withholding of certificates does not 
apply to mrmhers of the grneral assembly. Undoubtedly it did 
not apply as the lmv orginally stood, and I think a reading of 
the whole chapter will clearly indicate that sections 1208 to 122:! 
inclusiv<', have no reference to members of the general assembly 
hut only to county officers. .,I haYe not, however, attempted to 
impose my will upon boards of supervisors and local officers, and 
regardless of what actually should be done in the granting of 
certificate in the event of a contest, nevertheless if no certificate 
is actually granted and no successor actually qualifies, I am of the 
opinion that you would continue in office until a certificate is given 
ll.Y the proper election officers, or until the general assembly recog­
n:zrs somr one as dnly elected. 

Yours vrry truly, 
GEORGE CossoN, 

AttnrnPy (/e1lrral nf lnwa. 
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TAXA.TION-ASSESSMENT OF BANK STOCK.-Requirement that bank 
furnish list of stockholders and method of assessing upon fail­
ure to furnish proper lists. 

MR. W. E. BENSON, Assessor, 
Gladbrook, Iowa. 

,January 18, 1913. 

DEAR Sm: Yours of the 17th instant addressed to the attorney 
geBeral has been referred to me for reply. 

You call attention to the fact that you are the assessor and 
that heretofore rertaiu banks in your county have failed and re­
fused to furnish a list of the stockholders as re<1uired by la\v, 
and ask to be advised as to thr proper method of proeedure to 
he followrd by you in the matter. 

I recently had some conversation with your county attorney 
with refert>llel-' to this matter and advisrd him that thr proper 
thine- for the assessor to do in ~mch cases was to deman<1 a list 
&ud that if it was not furnished the assessor might, if lw saw fit, 
hing a mandamus proceeding to compel the furnishing of such 
list; or the assessor might assess the shares of stock according 
to the last previous list of which he has knowledge or informa­
tion. Of course where he has actual notice that a certain <>tack­
holder named on the previous list has disposed of his stock to 
other parties, then he should asst•ss to those parties but in the ab­
hentc of the proper list he would bl.' justified in assessing to tht' 
last known holders of the stock. 'fhen under another section of the 
Rtatute, the bank b<•comes liable for the entire tax and is re­
quired to pay it and eollPct from the seYeral stockholdPrs. 
Ifpne:c·, it would not he absolutely ess!.'ntial that the stork shonlrl 
ha"e been assPSSNl to the tnw owners. 

You'l's truly, 
C. A. RmmiNS, 

Assista-nt Attorney Genera-l. 

SENATORR--STATE--WHEN APPOINTMENT MAY BE MADE. 
,January 18, 1913. 

H ON. CLAYTON B. II UTCIIINS, 
Representative from Kossuth County, 

Statehouse. 
DEAR SIR: Yon call attention to the provisions of section 34, of 

avticle III of th<' constitution of Ibwa, relatiw to the apportiCln-
6 
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mont of senators in the general assembly which reads as fol­
lows: 

"The number of senators shall, at the next session follow­
ing each period of making such enumeration, and the next 
session following each United States census, be fixed by law, 
and apportioned among the several counties according to 
the number of inhabitants in each." 

and you request the opinion of this department on the following 
questions:-

First, Whether the action of the legislature required by this 
~ection may be taken at a session other than the next session 
following tlH' making of such enumeration; or must it be made 
at the first session following the completion of the state or na­
tional ecnsus. 

Second, Whether or not the action taken at the last session of 
the legiRlature, which consisted merely in re-establishing thr 
existin!.! senatorial districts without reference to any change in 
the population as shown by the last national census, would de­
priv,• this or subsequent legislatures of making such apportion­
mell t Hilt il the next session following the next state or national 
census. Or whether this 01· any subsequent legislature may make 
such an apportionment. 

In my judgment, the powrr of ·the legislature to make such an 
apportionment is not dependent upon this section, but such 
pOW{'1" is sovereign in its nature and rloes not neerl to depencl 
upon the constitutional provision, and that the provision of 
this &P<'tion to which yon call attention, instead of being a grant 
of powl'r is more properly a director~· admonition requiring 
the apportionment to be madr at giYen times not for the pnr­
po:~e of making such times 1 he only ones at which the apportion­
ment might be made but for the purpose of preventing the mat­
ter bPing overlooked for too lO"hg a period of time. Hence, I am of 
tht' opinion that unless the action of the lrgislature at the last 
session was suffieient to exhaust this power until after the tak­
ing of anot hrr <'c>n>:us, that the apportionment required by this 
seeti.,n mig-lit lJc> macl(' at this or any subsequent session of thr 
legislatlll'e. And I am also of the opinion that the action or 
the last lf'!:tislatur? was not a sufficient exercise of this power 
that it could hr said to exhaust the power and, tlwrefore the re­
apportionment provided for might properly be made at this ses­
sion of the. legislature. 
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In support of this position I call your attention to the case of 
Perrin vs. Benson, 49 Iowa, 325, wherein it was held that u statute 
requiring the board of supervisors to levy certain school taxes 
in the ypar 1875 was sufficiently complied with hy making tlw 
lP\'Y rNJuired one ypar later. 

Yours very truly, 
c. A. ROBBINS, 

Assistant Attorney General. 

lN'l'OXICATING LIQUORS-CONSENT PETITION-CANVASSING BY BOARD 
-NAMEs oN PETITION OF PERSONS DEAD OR Wno HavE RE­
MOVED FROM COUNTY SINCE SIGNING-WITHDRAWALS AFTER 
CaNVAss HaVE CoMMENCED. 

February 5, 1913. 
MR. JOliN B. HAMMOND, 

ejo Waterloo Business Men's Temperance Ass'n, 
Waterloo, Iowa. 

DEAR SIR: Your ''night letter'' addressed to the attorney gen­
eral has been referred to me for reply. 

Your first question is whethE'r or not on the hearing before 
the board of supervisors touching the sufficiency of a saloon eon­
sent pE'tition evidence may be lward by said board showing that 
some, whose names appear on the petition, are dead or have 
removed from the county. 

This question, in my judgment, should be answered in the af-
firmative. See 

Porter vs. Butterfield, 116 Iowa, at 733; 
Hammond vs. Waldron, 133 N. "';V. at 664; 
Code section 4669. 

It is true that the board would have no right to hear evidence, the 
purpose of whieh was to show that the names of the electors who 
voted at the election were other or different from those appearing on 
the poll books. 

Wilson vs. Bostedt, 135 Iowa, at 451. 

Your second question is whether or not withdrawals from the 
petition may be made after the date set by the board for the 
canvass of the same and prior to the time the name sought to 
be withdrawn haR heen reached for canvass by thr board. 
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'rhis question should be answered in the affirmative. 8et' 

Green t•s. Smt"th, 111 Iowa, at 186, 
wherein the supreme court states,-

" It is clear that it was the legislative intent that no bar 
should arise under this law until the statement of consent was 
adjudged suffieient, and that no possible right can vest until 
this matter has been determined. • • • • Nor does the 
law say that the board shall determine the sufficiency of the 
statement as it was when filed. The hoard has only to deal 
with it as it comes to it.'' 

And Gjcrset vs. Drexel, 136 N. W., at 538, wherein it is said 
by the supreme court "of the above signers, thirty-two signed and 
filed withdrawals before the canvass by the board of supervisors." 

Your third question is, whether or not names on the petition 
shmtld be considered where the party has died or removed from 
the jurisdiction since attaching his signature to the petition. 

This question is more difficult of solution than either of the 
others. It was held in the case of Gjerset vs. Drexel, supra, 
that the names of all such should be counted for the purpose of 
arriving at the numerical basis upon which to compute the re­
quired percentage of names, but that case did not touch the ques­
tion here presented except in so far as it quotes from the provi­
sions of code section 2449 with reference to the question of the 
clause "residing in such county." If this clause refers to the 
time when the petition is filed then, of course, all such names 
should be counted. If, on the other hand it refers to the time 
when the petition is canvassed then they should not be counted. 
ln view of the holding of our supreme court that the withdrawal 
may be made at any time before the actual canvass of the name 
sought to be withdrawn is made it would seem that the death of 
a party should operate as a withdrawal of his name from the 
petition for he would no lon'ger be interested in the question of 
whether or not saloons were to exist in the territory. And while 
it is true that the party who removes from the territory possibly 
would still have the right preserved to him of filing his with­
drawal, yet of necessity he ceases to have any further interest in 
the question as to whether or not saloons should exist in the ter. 
ritory, and there is no good reason why his name should remain 
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effective upon the petition where his removal from the county is 
permanent. 

. Yours truly, 
c. A. RoBB1NS, 

Assistant Attorney General. 

TAXATION-ASSESSMENT oF SHARES IN NATIONAL BANKs.-Value 

not to be determined by adding borrowed money to amount of 
capital-True rule laid down. 

MR. G. H. RICHARDSON, 

cjo First National Bank, 
Belmond, Iowa. 

February 6, 1913. 

DEAR Sm: Yours of the 5th inst. addressed to the attorney gen­
eral has been referred to me for reply. 

Your question is whether or not in determining the value of 
shares of stock in national banks the borrowed capital that it 
may have on hand should he taken into account by the assessor, 
and if so, whether or not deductions may be made on account 
of bills payable. 

Under chapter 63 of the acts of the thirty-fourth general as­
sembly, the bank stock is to be assessed to the individual stock­
holder, and as the bank and not the stockholder has the money 
borrowed, it should not be added to the capital of the bank in 
order to determine the value of the share of stock. In other 
words, the assessor has nothing to do with the amount of money 
which the bank may have borrowed nor the amount which it 
may owe except as these amounts may aid in determining the 
actual value of the shares of stock. The amount of money bor­
rowed should not be added arbitrarily to the amount of capital, 
surplus and undivided earnings nor the bills payable deducted 
therefrom; but the assessor would have the right to take into 
account these matters in arriving at the real value of the shares 
of stock. 

The true rule under the new law is to find the value of the 
share of stock held by each stockholder, which share of stock 
in reality only represents a share in the capital stock, surplus 
and undivided earnings; then a deduction should be made not 
for the value of the real estate owned by the bank, but for the 
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amouut of capital actually invested therein and a proportionate 
share of this deduction on account of real estate should be taken 
from each share of stock, or rather from the value of thP same, 
as found to be befort' the deduction was made. 

Your Pnclosurt>s art' hrreby returned. 
Yours truly, 

c. A. RoBBINS, 
Assistant Attorney General. 

lN'l'OXICATING LIQUORs-CoNSENT PE'l'ITION.-Withdrawals after 
canvass of petition has been commenced and before final ad­
judication by the board of supervisors. 

CouNTY A'I'TORNEY W. P. HoXIE, 
Waterloo, Iowa. 

February 7, 1913. 

DEAR SIR: I received your letter of the 5th instant Thursday 
the 6th, and yesterday evening I again went over the cases you 
cited very carefully with 1VIr. Robbins and 1VIr. Kelley. 

I think the Anderson case you rely upon is not authority for 
the proposition that no withdrawals can be filed after the can­
vass commences, because the proposition under discussion there 
was a withdrawal of a withdrawal, and the supreme court has 
clearly pointed out that there is a distinction between the principles 
governing a withdrawal and the principles governing a withdrawal 
of a withdrawal. 

Without again citing the cases, the reasoning of the court, as 
I interpret the cases, is this: the statute clearly prescribes how 
and when signatures to a petition may be obtained and they 
must be obtained thirty days before the petition is filed for can­
vass. The court has also lwld that a withdrawal properly exe­
cuted and properly filed in the office of the county auditor 
operates in and of itself to withdraw a man's name from a peti­
tion and needs no affirmative action or finding on the part of 
the supervisors to give it validity, although of course in the 
canvassing of the petition it must be considered by said board, 
but it operates like a remonstrance which is filed under the pro­
vision of section 2451, supplement to the code, 1907; this being 
true, after a withdrawal is once filed, no withdrawal of a with­
drawal or a revocation of a withdrawal may be filed thereafter, 
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or after the canvass of the petition commences, because to per­
mit this to be done would be permitting the reinstatement of a 
name after the canvass commenced, and clearly in violation of the 
statutory provisions relating to the obtaining of signatures to a 
consent petition. 

No such reason or principle obtains, however, in determining 
when withdrawals may be allowed, but as said in Gteen t•s. Smith, 
111 Iowa, on page 186 : 

"It is clear that it was the legislative intent that no bar 
should arise under this law until the statement of consent was 
adjudged sufficient, and that no possible right can vest ttntil 
tlris matter has been determined. * * * Nor does the law 
say that the board shall detetmine the sufficiency of the state­
ment as it was when filed." 

This distinction was clearly recognized hy our supreme court 
in the case of Scott vs. Naacke, 144 Iowa, on page 167. The court 
"aid: 

''The appellees' contention that additional petitions should 
be considered nndE>r the rule as to withdrawals announced in 
Green t•s. Smith. 111 Iowa, 183,. is not sound. The statute it­
self says what steps shall be taken as to the petition, while 
nothing is therein said as to thE' mamwr of withclrawing­
namE>s therefrom. In that ease wr considered the latter 
quf'stion only and the statE·ment in the opinion that the hoard 
of supervisors, has only to dE>al with the statenwnt of consent 
as it comes to it, appUes only to the matter then 1tll£ler consirl­
emtion. The trial court allowed thE' withdrawals. and did not 
err in so doing. 'l'he statute does not prescribE' any particu­
lar form therefor. while it does ~~·quire eertain formalities in 
thE' statement of general consent." 

An examination of the ahstract in the Smith eas(' sho·ws that 
"It was stipulated in open court by and between the parties that 
before final action by the board on the said petition seventy persons 
filed applications asking to have their names not counted upon 
said consent petition and the whole case was argued upon that 
theory." See page 249 of the bound volume of a hstracts and 
arguments, January term, 1900. 

1 concur with 1\fr. Robbins, then, in tl1c opinion that withdraw­
als arE' permitted until an adjndicp.tion is made hy the board; and 
that the argument in opposition to this goes to the question of 
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convenience rather than to the underlying principle involved, 
and that all of the cases which seemingly announce a different 
rule are announced in connection with the withdrawals of with­
drawals or a revocation of withdrawals, or in connection with 
the removal of county seats or other statutory provisions no~ 

identical with the statutes now under consideration. 
As to the question as to whether or not a person must be a resi­

dt•nt at the time the petition is canvassed, rather than at the time 
of signing the general const>ut petition, is in my opinion a much 
more difficult question It may he that inasmuch as the condi­
tions of signing are made statutory, the court will hold that 
all that is required is that the person is a good faith resident at 
the time of signing the petition. As the court however has said 
in the Smith case, and other cast>s following the line of reasonin~ 
there, that the hoard may consider the petition as it is at the timn 
of canvass rather than at the timt> of filing, and as the very 
theory of requiring sig-natures is to ascertain how many people 
in a community are in favor of the operation of a mulct saloon, 
on prinicple and logic there is much reason for saying that a man 
must he consentiug at the time the canvass is made, and if a per­
son has left the country permanently, or has died, he cannot be 
considered to he consenting or opposing anything. He is as if 
he were not. On this point, however, I express no opinion at this 
time. 

I am of the opinion that when' the hoard has evidence that 
either a signature on a consent petition or a signature on a with­
!lrawal is forgery that the hoard may disregartl the samt•. 

Yours Yery truly. 
GEORGE CassoN, 

Attonwy General of Iowa. 

PIIYRTCIANS AND SURGEONs-REClPHOCJTY BETWEEN STATES.-Reei­

procity statute does not apply to osteopaths. 

DR. s. s. STILI,, 

300 Century Building, 
Des Moines. 

February 13, 1918. 

Dun Sm: Your inquiry of l<'ehrum·.v lOth is as to whether or 
uot tbt• provisious of what is <'llllt'(1 tlw rt>cipro<"ity law among 
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physicians apply to persons engaged in the p.ractice of osteopathy. 
The reciprocity statute referred to is section 2582-a, supplement to 
the code, 1907. We find that the law governing the practice of 
medicine is contained in chapter 17 of the code, while the law gov­
erning the practit·P of' osh•opathy is found in chapter 17 -A of the 
cmh•. Srctiou 2582 prescribes tlw rxamination and other require­
ments necessary to he tahn to secure a certificate for the practice 
of medicine and in this section is found the reciprocity clause re­
ferrt>d to. Tht> law which prt>scribt>s the steps necessary to be taken 
by osteopaths for admission to practice is found in section 2583-a, 
which section contains no reciprocity clause. 

I do not believe that the provisions of 2582 could be read into 
or made to apply to the provisions of 2583-a. In the first place, they 
arc found in separate and distinct sections and were enacted by 
different sessions of the general assembly; and again, they appear 
in entirely different chapters of the statute and apparently have 
no relation, the one to the other. It is my conclusion, therefore, 
that the reciprocity clause referred to in your letter does not apply 
to osteopathic physicians and that the only way which an osteopath 
may obtain a license to practice in the state of Iowa is by taking 
the examination as prescribed in section 2583-a of the supplement 
to the code, 1907. 

E. J. KELLY, 
Special Connsel. 

BOARD OF SUPERVISORS-ALLOWANCE FOR COMMITTEE WORK IN CER­
TAIN CASES.-Charging for use of automobile OWlH'd by a mem­
ber of the hoard illegal. 

DANIEL F. STECK, 
County Attorney, 

Ottumwa, Iowa. 

February 20, 1913. 

DEAR SIR: Yours of the 17th inst. addressed to the attorney 
general has been referred to me for reply. 

Your questions are as follows: 

''I. Our board of supervisors in 1911 abolished the p.ractice 
of letting county bridge work on contracts by the year. They 
purchased their own concrete mixers, hired their own men by 
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the day, each gang under a foreman, personally bought all ma­
terial and supervised all work, charging for the time thus put 
in as committee work. Complaint has been made to me that 
they by such facts violated section 468-a of the 1907 supple­
ment, on the theory that they were contracting for and per­
forming work for the county for which they were receiving 
pay as supervising foremen. 

''II. One member of our hoard of supervisors during the 
summer and fall of 1!H2 was the owner of an automobile; pre­
vious boards and this one before that time had been hiring 
teams and automobiles to carry them to supervise and inspect 
county work and property at the expense of the county at an 
average expense of about seven hundred dollars ($700.00) per 
year. During last summer and fall the board used this mem­
ber's machine at an agreed price of three and fifty one-hun­
dredths ($3.50) dollars per day, much less than it could have 
been secured elsewhere ; at the end of the year he put in a claim 
for three hundred and fifty ($350.00) dollars which was al­
lowed by the other two mE'mbers and paid.'' 

With reference to your first question, will say that I can see no 
legal objection to the supervisor being paid the amount allowed 
per day for committe work for time employed in supervising the 
building of the county bridges. While in a sense the supervisor 
may be said to be working for the county, yet he is not employed 
by the county to do such work but does it by virtue of his office, 
and he should only receive the compensation fixed by code supple­
ment section 469 as amended by chapter 24, acts of the thirty­
fourth general assembly. The per diem for committee work being 
fixed at four dollars ($4) per day by section 4 of the acts last 
referred to, and assuming that no more than four dollars ($4) per 
day for the time actually employed has been allowed, I should say 
there was nothing illegal in coflnection with the transaction. 

With reference to your second question, it would seem that the 
amount allowed by the board to one member of the board for the 
use of his automobile in conveying himself and the other member 
of the board to and from the places where they were required to be 
is clearly illegal under the holding of our supreme court in the 
case of Sta.te vs. York, 131 Iowa, 635. In that case our court, in 
construing the same section as applied to a case where a township 
trustee had furnished for the use of the township a team a·nd driver 
for use on township road work, said: 
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''This we think does, in plain unambiguous terms, prohibit 
the act with the doing of which defendants are charged. It is 
true, the indictment alleges that the labor was furnished under 
a contract with the road superintendent, but it is also alleged 
that the labor was so furnished for the township, and that de­
fendant received pay therefor from the township. 'l'lw road 
supervisor is the officer through whom, under the direction 
of the trustees, the labor and money provided for the con­
struction and repair of the roads are expended, and is the 
person by and through whom the lalJor for such purpose is 
employed. See code, title 8, chapter 2, and amendments 
thereto. The trustees are vested with authority to appoint the 
road superintendent and fix his compensation. Code, section 
1523. They also fix the wages or compensation to be allowed 
for labor done on the road, and provide for the purchase of 
tools, supplies, and machinery for their township. Code, sec­
tion 1528. And it is under their authority and direction that 
the taxes collected for road purposes are to be equitably and 
judiciously expended. Code, section 1533. It is obviously a 
matter of wise public policy that these trustees, who are thus 
expressly charged with the responsibility of appropriating and 
expending public funds, and of fixing the price which shall be 
paid for labor and supplies furnished their township, shall not 
be exp()sed to the temptation to use tht>ir official position to 
their own private advantage, and to that end the legislature 
has undertaken to prohibit them from having any direct in­
terest in such contract. The wisdom of this is doubly appar­
ent when we note that, in the cases at bar, the alleged con­
tracts for the use of the townshi}\. were made hy the trustees 
with an officer appointed by them, snhject to removal hy them, 
and whose compensation is fixed by them.'' 

I can see no difference in principle between that case and the 
case mentioned in your second question. It is immaterial that the 
allowance made in the particular case was reasonable in amount. 
What the law seeks to do is to prevent members of the board and 
township trustees from having any opportunity to overcharge the> 
county or township in any matter where they are directly inter­
ested. 

Yours truly, 
c. A. ROBBINS, 

Assistant Attorney General. 
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ScHooLs-FREE TE.XT BooKs.-Petition for submitting proposition 
to voters necessary. 

MR. THOMAS H. ANGELL, 
Lyons, Iowa. 

February 25, 1913. 

MY DEAR Sm : Your letter of the 21st instant addressed to the 
attorney general has been referred to me for reply. 

Section 2836 of the code provides as follows: ''Whenever a peti­
tion, signed by one-third or more of the legal voters to be determined 
by the school board of any school corporation, shall be filed with 
the secretary • • • • he shall cause notice of such proposi­
tion to be given,'' etc: 

The only way by which the school district is authorized by law 
to use the public money for supplying text books is when the 
voters of the corporation so. order as provided by law and the only 
legal way that the question of free text books can be submitted to 
the voters is the way prescribed in section 2836 above quoted. The 
school board would have no jurisdiction to submit the question to 
the voters unless the petition therein referred to shall have been 
filed and signed by the requisite number of voters. 

You ask whether or not if the board is willing it could submit 
the question without the petition or by petition of less than one­
third of the voters. The board has no power to do anything except 
that which is 'provided in the statute or reasonably implied and the 
statute especially provides that before such question can be sub­
mitted this petition must be filed, hence unless the required peti­
tion is filed, the board would be authorized to do nothing tn regard 
to free text books. 

Very truly yours, 
E. J. KELLY, 
Special Counsel. 

TAXATION-EXEMPTION FROM.-Team of rural mail carrier exempt. 

MR: w. c. dOHNSON; 
Randolph, Iowa. 

February 26, 1913. 

DEAR Sm: Yours of the 26th instant addressed to the attorney 
general has been referred to me for reply. 
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Your question is whether the team of a mail carrier is exempt 
from taxation, the same as a drayman or a teamster. The statute 
eovering this question reads as follows: 

''The farming utensils of any person who makes his live­
lihood by farming, the team, wagons and harness of the team­
ster or drayman who makes his living by their use in haul­
ing for others * * '' 

''In common speech a teamster is one who drives a team; 
but in the sense of the statute every one who drives a team is 
not necessarily a teamster, nor is he necessarily not a team­
ster when he does not drive a team continually. In the sense 
of the statute one is a teamster who is engaged with his own 
team or teams in the business of teaming; that is to say, in 
the business of hauling freight for other parties for a con­
sideration, by which he habitually supports himself and fam­
ily, if he has one. While he need not, perhaps, drive his 
team in person, yet he must be personally <>ngaged in the 
business of teaming habitually and for the purpose of making 
a living by that business." Edgecomb vs. His Creditors, 7 Pac. 
533, 534, 19 Nev. 149. 

Hence, I am of the opinion that your question should be an­
swered in the affirmative. 

Yours truly, 
c. A. ROBBINS, 

Assistant Attorney General. 

MORTGAGEs.-Securing later advances may be enforced. 

Ho:N. JOHN L. BLEAKLY, 

Attditor of State. 

February 28, 1913. 

DEAR Sm: Yours of the 26th instant addressed to the attorney 
general has been referred to me for reply. 

You call attention to the fact that certain banks are including 
in their farm mortgages the following clause : 

"It is hereby understood and agre<>d that this mortgage 
shall stand as seenrity not only-for thr ahov<> mentioned notP. 
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but for any other note or notes or overdrafts or any other 
evidence of debt now owing, or hereafter owing, by either 
of us, to said bank, the intention being to secure the bank 
against all our indebtedness.'' 

And you inquire whether or not a bank may legally secure over­
drafts or other indebtedness not yet contracted in this manner. 
Your question resolves itself into the question as to whether or not 
a mortgage securing after advances may be enforced. 

''Future Advances. 1. Validity-A. In General. A mort­
gage may be made as well to secure future advances or 
loans of money to be made by the mortgagee to the mortgagor 
as for a present debt or liability, and if executed in good 
faith it will be a valid security. It may also be made to cover 
the value of goods thereafter to be sold to the mortgagor, or 
for the payment of future accruing accounts betw~en the 
parties, and is equally valid, although the advances are to be 
made in building materials in lieu of money. Nor is it es­
sential that the mortgagee should be absolutely bound to make 
the contemplated advances; between the original parties at 
least the mortgage will be a valid security, although the mak­
ing of the advances was left to his option or discretion. And 
the validity of the mortgage. is not necessarily impaired by 
the fact that it does not show upon its face the real character 
of the transaction, although it recites an existing debt as its 
consideration, it may be shown that it was intended to cover 
future advances, and the mortgagee can recover the amount 
actually advanced up to the time of enforcing the security. 
The question of good faith is always open to inquiry, but the 
mere fact that the mortgage was given to secure future ad­
vances, while it recites a present debt, or that it was 1\iven 
for a larger amount thart was loaned at the time, and with 
a view of covering future loans, is not conclusive of fraud.'' 
27 Cyc. 1069-1070. 

''A mortgage expressly providing that it shall secure fnhn'(' 
indebtedness of the mortgagor of any kind will protect tlw 
mortgagee for advancements made, or liabilities incurred, 011 

different accounts or of a different nature from those spe­
cially mentioned in the mortgage. But if the security of the 
mortgage is limited to advancements of a particular kind. 
as, for future endorsements or acceptances, it will be strictly 
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confined to obligations of the sort mentioned. Where it is 
given for future 'advances' generally, it is a question of con­
struction whether the claim sought to be collected comes fairly 
within its terms." 27 Cyc. pp. 1071-72. 

'·A mortgage may be given not only as security for future 
advances to a specified amount but also as a general security 
for a general balance of accounts between the parties or for 
balances which may become due from time to time from the 
mortgagor.'' 27 Cyc. 1073. 

Hene<>, I am of the opinion that your question should be an­
swered in the affirmative. 

Yours truly, 
c. A. ROBBINS, 

Assistant Attorney General. 

HoTELs-FIRE EscArE:s-STORY DEFINED. 

LAFAYETTE HIGGINS, 
Hotel Inspector. 

l<'ebruary 28, 191:~. 

DEAR SIR: Yours of the 24th instant addressed to the attorney 
general has been referred to me for reply. 

Your question is whether or not a two and one-half story build­
ing should be treated as a three-story building under the provisions 
of the hotel inspection law and the law concerning fire escapes. 

In my judgment this question should be answered in the affirma­
tive. Webster defines a story as being a set of rooms on the same 
floor or level. A floor or the space ~tween two floors. In the 
case of Cleverly v. Mosely, 148 Mass. 280, it was held that the base­
ment of a bl)ilding should be counted as a story according to the 
definition of lexicographers and the common understanding of the 
word. 

''A story of a building is a set of rooms on the same floor or 
level, a vertical, physical division of the house.'' 

36 Cyc. 1331. 

Hence, if there are rooms above the second story, whether they 
are half-story rooms or less, they should still be counted as a story 
within the meaning of this law. 
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As per your request, the letter of your deputy is hereby returned. 
Yours truly, 

< '. A. RoBBINS, 

Assistant Attornl'Y Oeneral. 

'1'.\X.I.TION-As:sESs.MEN'l' Ao.UM"l' HE.I.L EsT.\TE TO A to IN <'oN­
sTRUC'l'ION OF H.uLRO.\D.-'I'ax should hr spread against land 
and not as personal tax. 

::)A.M C. SMITH, Attorney, 
Winterset, Iowa. 

March 4, 191:~. 

DEAR Sm : Yours of the 25th ultimo, addressed to the attorney 
general, has been referred to mt- for reply. 

You call attention to the fact that on September 30, 1911, a spe­
cial election was held in one of the townships in your county and a 
5% tax voted in aid of a certain railroad company, and that the. 
certificate of the township clerk showing the result of the vote was 
filed in the office of the auditor on October 5, 1911, and filed and 
recorded in the office of the county recorder on January 6, 1912; 
and that A, who on January 1, HH1, owned certain real estate in 
this township sold and conveyed the same on March 1, 1912, to B. 
And you further state,-

'' the county auditor in spreading the tax in aid of the rail­
road, assessed it against the land in the name of B, making the 
tax appear as the personal debt or obligation of B. 

"My contention is that the tax should have been levied 
against A, that is the tax on the land, and that he is in the 
first instance liable for the payment of the same, and that there 
is no personal liability against B for the payment of the amount. 
of taxes assessed on the land iu 4.uestion. 

'·I believe the tax list as made out by the auditor should be 
changed and the assessment made against the land owner on 
Jan. 1st, 1911, and not against the present owner, or against 
one who owned the land Jan. 1st, 1912 and did not own it Jan. 
1st, 1911. 

"I would like very much to have your opinion on the ques­
tion.'' 
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l agree with you that this) tax i;, uot tlw personal debt or obliga­
tion of B. However, I am unalJle to subscribe to the rt•mainder of 
vour contention. I think you ar<· ill Prror in assuming that the 
tax is the personnl dt>lJt of au,vow·. either A o1· B. Our supr<·Hw 
court has dt>tt•rminPd that unpaid tax<>s do not eon!ititutt• a dPht 
which may be dt>duc:t<•d from lliOII<',VS and <·J·edits heing assess<>d. 
(See Bailies vs. State, 127 Iowa, 124: also 1:{ ( ',v<·. p. ;{9:>.) 

In my judgment tlw tax against t hp particular piPrP of land 
should he spread against that land at th<· tinw it is sprea<l \Yithout 
reference to who may h<• th<• OWIWI' at that tinw, and tlw question of 
whether or not the tax was a Jit>n on 1 he laud at 11w time B pur­
chased from A in such a way as that B could recowr from A tlw 
amount thereof would depend upon the tl'rms of thl'ir contract to 
purchase. In other words, the officer whose duty it is to collect 
the tax can only collect the same by proceeding against the land. 
He can proceed against neither A nor B on the theory that it is a 
"personal debt or obligation" of either. 

I note your statement that sOID(' <Jnestion is liahlt> to aris(• as to 
the validity of the tax levied in the year 1!)] 2 hased upon a viola­
tion or assessment of 1911, but upon this I express no opinion as 
you say you are not interested in it at this time. 

Yours very truly, 
c. A. ROBBINS, 

Assistant Attorney General. 

CITIES-UNDER CoMMISSION PLAN.-Oommissions supersede board 
of waterworks trustees. 

JAQUES & JAQUES, Attorneys, 
Ottumwa, Iowa. 

:Jiarch 4. 1913. 

GENTLEMEN: Yours of the 26th ultimo addressed to the attor­
ney general has been referred to me for reply. 

Your question is whether or not when a city such as the city of 
Ottumwa becomes a city under the commission plan of goYcrnment 
the waterworks trustees provided for by code supplement section 
747-a are superseded by the members of the council. 

This department has so construed code supplement section 
1056-a25, as amended, as to require,the answering of your inquiry 

7 
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in the affirmative. 'l'he express provision is that the eouucil shall 
have and possess, and its members shall exerrise all legislative and 
judicial powers and duties now had, possessed and exercised by 
the '·mayor, city council, board of policE> and fire commissioners. 
board of !NiterU'or/;s trustees,'' etc. 

Yours truly, 
C. A. RoBBINS, 

Assistant Attorney General. 

J)JsCRIMIN.~'l'ION-UNF.UR-CILU'TEH 222, AcTs OF THE TmR'rY­
'fmRD GENER.u" AssEMBLY DiscussED-EVIDENCE ~ECEss.~uY 

rro CoNVICT.-What may lw done to meet compditor without 
violating the statute. 

,J. ,J. ,JosLIN, Sec'y, 
Hartley Creamery Co., 

Hartley, Iowa. 

::\Iarch 6, Hl18. 

DE.\H SIR: Your letter of the 7th ultimo addressed to the attor­
ney general, together with the enclosed letter of County Attorney 
R. J. Locke, has been referred to me for reply. 

The statute defining the crime of unfair discrimination is found 
in chapter 222 of the acts of tlie thirty-third general assembly, 
lvhich reads as follows: 

''Any person, firm, company, association or corporation, 
foreign or domestic, doing business in the state of Iowa and 
engaged in the business of buying milk, cream or buti cr 
fat for the purpose of manufacture, or of buying poultry, eggs 
or grain for the purpose of sale or storage, that shall for the 
purpose of creating a monopoly or destroying the business of a 
competitor discriminate lletween different sections, localities, 
communities, cities or towns of this state by purchasing such 
commodity or commodities at a highPl' price or rate in om• 
section, locality, community, city or town than is paid for 
the same commodity hy s1id person, firm, company, associa­
tion or corp.oration in another section, locality, <;ommunity, 
city or town, after making due allowance for the difference, 
if any, in the grade or (JUality, and in the actual cost of trans­
portation from the point of purchase to the point of manu. 
facturP, salt> or storagr, shall lw dt>rmrd gnilty of unfair dis-
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crimination which is hereby prohibited and declared to he un­
lawful but prices made to meet competition in such locality 
shall not be in violation of this act;'' 

It will be observed that in order to procure a conviction of this 
errme it would be incumbent upon the state to prove beyond a 
reasonable doubt 

First, that the defendant was a firm, company, association or cor­
poration doing business in the state of Iowa and engaged in the 
business of buying milk, cream or butter fat for the purpose of 
manufactttre. 

Second, that such defendant formed the purpose of creating a 
monopoly or destroying the business of a competitor. 

Third, that pursuant of such purpose the defendant discrimi­
nated between different sections, localities, communities, cities or 
towns by purchasing milk, cream or butter fat at a higher price 
in one locality than was paid for the same commodity by the de­
fendant company in another section or locality, after making due 
allowance for the difference, if any, in the grade or quality, and in 
the actual cost of transportation from point of purchase to point 
of manufacture. 

Fourth that said higher price paid at one point was not madt~ 
or paid for the purpose of meeting competition in such locality. 

In my judgment, it is immaterial whether the competitor whose 
business is sought to be destroyed buys only at a receiving· sta­
tion in the same town or locality OJ' from the farmers along routes 
t•stablished through the county for the purpose of gathering up such 
milk, cream or butter fat. The points of purchase referred to in 
the act are those at which the defendant rather than the competi­
tor makes its purchases. While I woulc:t~ not wish to be understood 
as saying that a conviction could not be sustained hy proof that 
the defendai1t paid lc per pound more in the locality where 
the competitor whose business is sought to be destroyed was 
located, yet this slight difference alone would not be sufficient 
evidence of the unlawful purpose with which the discrimination is 
required to he made in order to rende1· the defendant guilty of 
1 he offense. If, in addition to thr differeHC<' in prier, the statP 
will be able to show any statement of the defendant eompan~· 
or its officers or agents showing that their purpose in paying the 
higher price was to drive out the competitor or destroy his husi-
11\'ss, the evidence woulrl be sufficien't to warrant a conviction. 
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As to just how far one concern may go in meeting competition 
is a question upon which la'\vyers and judges differ, some con­
tending that the one meeting competition must not pay a higher 
price than that paid by the competitor whose competition is 
being met; while others contend that they might lawfully go be­
yond this price and pay a higher price, in other words, make as 
well as meet competition, if it is not done for the unlawful purpose 
of destroying the business of the competitor or creating a monop­
oly. 

Yours truly, 
c. A. RoBBINS, 

Assistant Attorney General. 

CITIES AND TowNs-ELECTION OF CERTAIN OFFICERS BY CouNCIL-­
TERM OF OFFICE OF CLERK AND ATTORNEY-ATTORNEY ELECTED 
EACH YEAR-CLERK ELECTED BIENNIALLY. 

MR. A. c. METTZEN, 
Avoca, Iowa. 

~larch 11, 191:3. 

DEAR Sm: I am in receipt of your letter of the lOth instant 
requesting an opinion as to whether it will be necessary for you to 
elect a city attorney at the April meeting of your council. 

The term of a city or town solicitor is not fixed by statute ex­
cept in cities of over 4,000 inhabitants, where such officPr is rlrcted 
by the people. Paragraph 10 of section 668 of the supplement to 
the code, 1907, authorizE's a city or town council to fix by ordi­
mmeP the term of st•nicr of tll(' officers elected by it where their 
terms are not fixed by statute, and under this section the term 
cannot pxeeed one year in tQ,wns. 

The ordinance quoted by you conforms to the statute above 
cited and it will br necessary for you to PIPet an attorney undPr 
its provisions. 

With rPspf'et to the Plel'tion of a t•ity elerk it is my opinio11 
that section 651 of the supplement to the code, 1907, fixes his 
term of service at two years. This section reads in part as fol­
lows: 

"In. all eities anrl towns, the council, at its first mt>ding 
after the biennial elec-tion, shall appoint a f'l<>rk." 
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You will readily see that no other time is fixed for the election 
of a clerk except at the first meeting after the biennial election 
and, therefore, it follows that the election is for two years. It 
may seem at the first glance that paragraph 10 of section 668, 
which I have above cited with reference to the appointment of 
city attorney, might conflict with this view, but that section only 
authorizes a council to fix by ordinance the terms of service of the 
officials elected by it where their terms are not prescribed by 
law. The term of office of the city clerk being fixed under sec­
tion 651 cannot be changed by ordinance. 

Yours truly, 
JOHN FI~ETCIIER, 

Assistant Attorney General. 

ScHooLs-TERM "NEAREST HIGH ScHooL" AS UsED IN CHAPTER 146 
AcTs OF THE THIRTY-FOURTH GENERAl, AssEMBLY INTERPRETED. 
-Held to mean distance between the school house and the 
high school and not between pupil's residence and high school. 

MISS CARRIE E. LUDLOW, 
Winterset, Iowa. 

March 12, 1913. 

DEAR Mrss LuDLOW: Yours of the lOth instant addressed to the 
attorney general has been referred to me for reply. 

You call attention to the provision of section 1 of chapter 146 
of the acts of the thirty-fourth genrral assemhl~· which reads as 
follows: 

"Any person of school age, who"'is a resident of a school 
corporation not offering a four-yl•ar high scl.ool course, ami 
who has completed the cou1·se of study offered iu such school 
corporation shall be permitted to attend any high school that 
will receive him, provided thl' aYerage cost of tuition al­
lowed shall not exceed the average cost of tuition in the near­
est high school, under the conditions and proYision<; of sec­
tion two (2) of this act." 

And you inquire what is meant b.v the term ''the nearest high 
school" as used in said section, whether it means the high school 
nearest thr homr of thl' pupil m· neat•rst his sC>hool corporation. 
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The question is one not entirely free from doubt and I have been 
unable to find any authorities which would throw any light upon 
the legislative intent. It will be observed that the statute does not 
require the pupil to attend the nearest high school, but the near­
est high school is used simply as a standard by which to fix the 
maximum tuition for which his home district may be rendered 
liable to the school corporation which does receive him. 

Any given school corporation is, as a rule, surrounded by half 
a dozen or more school corporations each of which would be 
equally near the given school corporation as each is adjacent to 
it. So that it would seem to me it was not the intent to 
measure the distance between school corporations and that the 
legislature either meant to have the distance measured from the 
residence of the pupil to the high school building furnishing a 
four-years' course nearest such residence, or to have the distance 
measured between the school building of a pupil's school cor­
poration and the building of the nearest high school furnishing the 
four-years' high school course. 

Let us suppose there is a given school corp.oration in which there 
is a high school building but which does not furnish a four-years' 
high school course with a half dozen high school pupils residing 
therein, each attending a separate high school in an adjoining 
school corporation. If the distance is to be measured from the 
residence or homes of the respective pup.ils to the h1gh school 
building nearest such home, we would probably have as many 
different standards of maximum tuition as we would have high 
school pupils attending such school. And we might, for example, 
have the same school corporation paying one district for the 
tuition of A $1.00 per month; another fo1· the tuition of B $2.00 
per month; another for the tuition of C $:3.00 per month; an­
other for the tuition of D $4.00 per month, etc., notwithstanding 
the fact that all of the higl:t school pupils named resided in and 
are to be schooled at the expense of the same district. 'Vhereas, 
if the distance is to be measured from the school building in thr 
school corporation in which the high school pupils reside to the 
building in which the nearest high school furnishing the four­
years' course is located we would have but a singlr high school 
rate for the tuition of all in such school district. 

Hence, I am of the opinion that the distance should be measured 
neither from the residence of the pupil nor from the boundary of 
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his school corporation, but from the building in such school cvr­
poration to the high school furnishing such four-years' course. 

Yours very truly, 
c. A. RoBBINS, 

Assistant Attorney General. 

NEWSPAPERS-COMPENSATION FOR PUBLISHING LAWS OF GENERAL 
AssEMBLY.-Rate the same whether paid by state or indi­
viduals. 

March 15, 1913. 
REGISTER & LEADER, 

Des Moines, Iowa. 

GENTLEMEN: Your letter of the 14th instant addressed to the at­
torney general, in reference to rate for legal publications, has been 
referred to me for reply. 

The statute which regulates the compensation for publishing 
of laws, bearing a publication clause, enacted by the general as­
sembly, is code section 47 and reads as follows: 

"The compensation for the publication of laws which are 
ordered by the general assembly to take effect by publication, 
unless otherwise fixed, shall be audited and paid by the state, 
and shall be one-third the rates of legal advertisements al­
lowed by law.'' 

The statute regulating the compensation for the publication of 
legal notices is section 1293 of the supplement to the code 1907, and 
reads in part as follows.: 

''The compensation when not otherwise fixed for the publica­
tion in a newspaper of any notice,'' etc. 

The latter section seems to indicate that the rate on certain 
notices has been regulated and controlled by particular statutes. 
Code section 47 provides what the rate shall be for publication 
of such statutes, and we are of the opinion that that section of 
the code would govern and that the fact that the notice was paid 
for by private parties, rather than by the state, could make no 
difference in the rate of charge. 

Very truly yours, 
< E. J. KELLY, 

Special Counsel. 
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CoRPORA1'ION~LIMI'l'ATIONS oF lNDEBTEDNESs.-Indebtedness can­
not exc~:Pd two-thirds of "paid up" capital stock . 

.:\larch 19, 191:3. 

GENTLEMEN: Yours of the 17th instant addressed to the attor­
nPy general has lwrn referred to mP for reply. 

Your qnPstion is as follows: 
' 

"The rxecutivP conneil dt>sin•s to he advised as to whethPr 
the limitation plaPed in (•odP SPction 1611, as to the debt 
whieh a corporation ean legally create or assume applies to 
the amount of stock actually paid up or does it apply to the 
amount of stock which tlw company might be authorized to 
issue under its articles if the tGtal issue were outstanding. 
For instance, if a company prt.•sent to the council an appli­
cation in which it shows by appraisements that it has real 
Pstate in the value of $45,400.00 upon which it has incum­
brance in the amount of $2:3,500.00 and asks for an issue of 
stock in the amount of $21,900.00 which is to he the entire 
stock outstanding, should tlw council grant this undet· the 
law or should the council limit the indebtedness it might as­
sume on account of the proprrty to two-thirdl'i of the amount 
of stock authorized to be issued." 

The code section to which you refer provides: 

''Such articles must fix the highest amount of indebtedness 
or liability to which the corp.oration is at any one time to be 
subject, which in no case * * * shall exceed two-thirds of 
its capital stock." 

Code supplement section 1641-b, prescribing the duties of the 
executive council with reference to the 'fixing of values of prop­
erty received in rxchange for corporatE' stock to be issued, reads 
as follows: • 

''If it is proposed to pay for said capital stock in property 
or in any other thing than money, the corporation proposing 
the same must, before issuing capital stock in any form, ap­
ply to the executive council of the state of Iowa for leave so 
to do. Such application shall state the amount of capital 
stock proposed to be issued for a consideration other than 
money, and set forth specifically the property or other thing 
to be received in payment for such stock. Thereupon, it 
shall be the dnty of the pxecutive council to make invrstiga 
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tion, under such rules as it may prrscribe, and to ascrrtl.:in 
the real value of the property or other thing which the cor­
poration is to receive for the stock; and shall enter its find­
ing, fixing the value at which the corporation may receive 
the same in payment for capital stock; and no corporation 
shall issue capital stock for tlw said property or thing in a 
gTeater amount than the value so fixed and determined by 
the execnti ve council.'' 

In my judgment, the words quoted from code section 1611, "two­
thirds of its capital stock", should be construed to mean paid up 
stock and not merely stock which might thereafter be issued. The 
indebtedness should bear some relation to the financial responsi­
bility of the concern and this in turn will be governed by the 
amount of its paid up capital stock, whereas its authorized capital 
would have no bearing thereon whatever. lf the corporation taking 
over the encumbered property assumes and agrees to pay the en­
cumbrance thereon, then such encumbrance becomes its debt, as 
much so as if it had originally contracted the sanw. If, on the 
other hand, the corporation taking over the property merely takes 
the property subject to tht> encumbrance, without assuming and 
agreeing to pay the same, then the encumbrance would not be the 
debt of the corporation; but in such case the value of the property 
as fixed by the executive council should he the value less the en­
cumbrance, and the amount of stock to he issued for the property 
should be fixed accordingly; and in the case which you suppose, if 
the property valued at $45,400 might bt> taken owr subject to the 
encumbrance of $23,500 without this l'ncnmbrance becoming the 
debt of the corporation hy its having 1o assume the same, then it 
would be within 1 he law to permit stock 'to he issued for the full 
value of thr <•quity in the property, to wit: $21,900. If, on the 
other hand. the corporation is reqnin•d 1o assume the $23,500 of 
indebtednPss consisting of tlw enenmhrallCP upon thr property, then 

1 in addition to thP paid up sto1•k, which would be issued for its 
1, equity in this property purc•hase of $21,900, it would be required 
l to have an additional paid up capital stock in the sum of $13,350, 

or a total paid up capital of $33,250, of which sum the $23,500 in­
debtedness assumed would be two-thirds. 

If. a<; statrd in the latter part of your lrttt>r, the encumbrance 
to hP assHitll'd is n•dtl<•t><l1o $1~.Hi0 <lilt! 111<' c•Ollll<'il found tlw ae-
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tual value of the property to be $45,400, then it might be accepted 
and a paid up capital stock issued in the sum of $27,240. 

Respectfully submitted, 

HoNORABLE ExECUTIVE CouNCIL, 
Statehouse. 

c. A. RoBBINS, 
Assistant Attorney General. 

REGil:i'l'RATION OF ANIMALs-RENEWAL OF CERTIFICATES BY BOARD 
OF AGRICULTURE.-When animal was registered before chap­
ter 100, acts of the thirty-fourth general assembly was en­
acted, a re-registration is unnecessary. 

March 24, 1913. 
MR. A. R. CoREY, Sec'y, 

Department of Agricultul'e. 

DEAR SIR: Yours of even date addressed to the attorney general 
has been referred to me for reply. 

You call attention to the provisions of sections 1 and 4 of chap­
ter 100 of the acts of the thirty-fourth general assembly and to a 
particular breeders' association .which was recognized in this state 
prior to the enactment of this law but which is no longer thus recog­
nized, and your question briefly stated is whether or not you would 
have the right to refuse to renew the state certificate of an animal 
registered from such association at a time when it was recognized. 

While the two sections referred to are somewhat at variance, 
I am inclined to think the matter would be controllt>d by section 
4, which reads as follows: 

"Where certificates of registration have heretofore been 
issued by the state board of agriculture, an additional certif­
icate of registration shall not be required.'' 

Yours truly, 
c. A. RoBBINS, 

Assistant Attorney General. 
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FIRE EscAPEs-NECESSITY FOR ON CERTAIN BUILDINGs.-Boarding 
houses and lodging houses distinguished. 

W. H. MEEKER, Ohairrnan, 
College Safety Committee, 

Ames, Iowa. 

March :n, 1918. 

DEAR SIR: Your letters of the 17th and 28th instant addressed 
to the attorney general have been referred to me for investigation 
and reply. 

You enclose what you designate as ''a copy of the ordinance on 
fire escapes''. However, the enclosure shows upon its face that it 
is a resolution instead of an ordinance, and hence in my judgment 
it is of no legal force or effect whatever. This is perhaps not 
very material in view of the fact that the state law contains the 
same provisions. 

Your questions as stated by you are as follows: 

'' 1. A family of three persons consisting of man, wife and 
maid occupies a two story house with attic. This family has 
six student roomHs. Total number occupying the house 
is nine. Four of the student roomers have their sleeping 
rooms in the attic of the house. Can we compel the owner 
or lessee of this house to install fire escapes as provided under 
section 8 for classifications 2 under section 21 

'' 2. A woman without family rents a three story house. 
She employs two servants and takes a club of fifteen students 
to room and board. Total number occupying the house is 
eighteen. A part of the students have their sleeping rooms on 
the third floor. Can we under the Jaw compel the owner or 
lessee of this house to equip it with fire escapes as provided 
by section 3 for buildings in the second classification under 
section 2 f '' 

These questions call for an interpretation of code supplement 
section 4999-a7, and especially paragraphs first and second therP­
of, which are as follows: 

''First. Hotels, office buildings or lodging rooms of three 
or more stories in height. 

''Second. Tenements or boarding houses, of three or more 
stories in height, occupied by ol\e or more families, or aggre­
gating twenty. (20) persons or more;" 
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It will be observed that three stor·y lodging hottse;; are subject 
to the la~, while three story boarding houses are not unless occu­
pied by two or more families or twenty or more persons. 

"A lodging house is as the term implies a house containing 
furnished apartments which are let out by the week or month 
without meals or with breakfasts simply." 

Cromwell vs. Daly, 2 Daly 15, (N. Y.); 
5 Words & Phrases, p. 4227. 
''A boarding house is a place where a guest is under an ex­

press contract for food and lodging at a certain rate for a cer­
tain period of time.'' 

Willard vs. Rriuhardt, (N. Y.) 2 E. D. Smith, 148; 
1 Words & Phrases, p. 815. 

While you do not so state, I assume from your statement that the 
student roomers mentioned in your first question do not take their 
board in the same house; if not the place would be a lodging 
house and it would be subject to the law and required to be 
equipped with fire escapes under subdivision "First" of the law 
above quoted. 

If they take their meals in the building, then the house like the 
house mentioned in question 2 would be a boarding house and would 
fall under subdivision "Second", and would not be required to 
be equipped with fire escapes, unless two or more families, or in 
the aggregate twenty persons or more occupy the same. Hence your 
first question should be answered in the affirmative and your second 
in the negative. 

Yours truly, 
c. A. ROBBINS, 

Assistant Attorney General. 

LAKE BEos.-Lease of for term of years not permissible. 

HoNORABLE ExECUTIVE CouNcn,, 
Statehouse. 

April 1, 1913. 

GENTLEMEN: Your letter of the 31st ult., addressed to the at­
torney general, has been referred to me for reply. 

Your question is whether or not the executive council would 
have power to lease lake beds or other lands owned by the· state 
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for a t~rm of fifty years uuder the power couferred by section 3 
of chapter 186 of the acts of t}1e thirtieth general assembly. 

This section reads as follows : 

'· Whenev(•r the executiw council shall determine that any 
lake or lake bed within the statP should he drained, improved, 
demised or sold, it shall have the right, either before or after 
such lake or lake bed is drained, to sell and convey by deed or 
patent the land lying within the meander lines of such lake or 
lake bed and which belongs to the state; and express authority 
is herebyagiven to the executive council to make such sale or 
sales for and in behalf of the state, and to execute and deliver 
to the purchaser of such land the necessary deed or patent to 
insure to him title thereto, which deed or patent shall be exe­
cuted by the governor in behalf of the state, and have the seal 
of the state attached thereto. But no sale of any of the lands 
composing any of the lake beds of the state shall be made by 
the executive council until a complete survey thereof has been 
made and the same subdivided to correspond with the govern­
ment subdivisions of public land.'' 

The question presented is, whetlwr or not a pow!'r to lras!' is 
included within the pow!'r to sell. 

Where a will authorized executors to sell certain property in 
their discretion, they were not thereby authorized to lease the prop­
erty. Slocmn vs. Slocum, (N. Y.) 4 Edw. Ch. 613, 618. 

A lease for twenty years of a part of the premises held by the 
lessor as a lessee for life is not a breach of the covenants of such 
lessee not to sell, dispose of or assign his estate in the demised 
premises. Nothing short of an assignment of his whole estate 
would amount to such a sale. 

John vs. Harrison, (N.Y.) 17 Johns., 66. 

The constitution of tlre state of Wisconsin making provision for 
the sale of all school and university lands and requiring that they 
shall be sold and the .purchase money paid at the time of the sale, 
contemplates a transaction where the fee to the land passes out of 
the estate and becomes absolutely vested in the purchaser. 

Smith vs. Mariner, 55 Wis., 551. 

A power to sell does not as a rule authorize a lease. 
31 Cyc., 1081, and cases there cited from the supreme courts 

of Connecticut. New York, ,Ohio, England and the United 
Stat!'s. 
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But circumstances may justify a departure from the words of the 
p.ower. 

Hedges vs. R'icker, 5 Johnson, Ch. (N. Y.), 163. 

I see nothing in the body of the act that would justify a depar­
ture from the general rule that a lease is not to be deemed included 
within a sale. The language of the act undoubtedly would indicate 
that no lease was intended for it is stated that the council shall have 
the right to sell and convey "by deed or patent", rather than by 
any lease. Furthermore, it is provided in section 4 of the same 
chapter, ''if the executive council shall determine that such lake 
or lake bed ought not to be drained, demised or sold, the same shall 
be kept and maintained as the property of the state for the benefit 
of the general public.'' 

In vieW\ of the language of this act, and in the light of tiH' 
authorities aboved cited, your inquiry must be answered in the 
negative. The legislature, no doubt, would have power to con­
fer the right to lease but, in my judgment, it has not done so by 
the legislation above referred to. 

Yours truly, 
c. A. RoBBINS, 

Assistant Attorney General. 

AUTOMOBILES-TAXATION OF.-Dealers must list for taxation all 
cars not bearing an individual license. 

CLEVE c. HAMILTON, 
County Attorney, 

Sigourney, Iowa. 

April 8, 1913. 

DEAR SIR: Yours of the 7th instant addressed to the attorney 
general has been referred to Ide for reply. 

Your question is whether or not an automobile dealer is ex­
empt from taxation or registration fees on automobiles where 
he has a dealer's number only. Our interpretation of this statute 
has been to the effect that the dealer's number was a separate li­
cense and under one and the same del:\ler's number he might 
operate on the highway while demonstrating any number of cars 
for which he has procured duplicate number plates. In addition 
to this, the dealer would be reqnirrd to pay the tax on the anto-
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mobiles the same as other vehicles unless he procured the registra­
tion of each individual car. By procuring the registration of 
each individual car he may then, upon a sale of the ear being 
made, transfer the registration license to the purchaser upon the 
payment of a one dollar fee, and in this way he ·would not be 
required to list the property with the local assessor for taxation. 

Yours trul~-, 

C. A. RoBBINs, 
Assistant Attorney General. 

COUNTY AT'l'ORNEY-APPEAR-I.NCE IN CRIMINAL PROSECUTIONS.­

What sufficient to entitle him to per cent of fine collected. 

MR. SAM c. SMITH, 

Winterset, Iowa. 

April 10, 1913. 

DEAR Sm: Your letter of the Gth instant addressed to the attor­
ney general has been referred to me for r:eply. 

Your question is to what extent a county attorney must ap­
pear in a criminal prosecution in order to be Pntitled to a percent­
age of the fine collected unJer the provisions of code supplement 
spction 808. TIH' language important to bt> considered in dett·r­
mining the qupstion rt>ads as follows: 

"In addition to the salary above provided, he shall receive 
the fees as now allowed to attorneys for suits upon written 
instruments where judgment is obtained, for all fines collected 
where he a.ppear·s for the state." 

An appearance does not mean the'-1.nere corporal presence of 
the defendant or his agent at the place of trial, but where some 
act is performed, such as filing of an answrr or demurrer, it 
amounts to an appearance. 

McCoy vs. Bell, 20 Pac .. 595. 

Where in a suit pending in .iustice court neither party was 
personally presrnt within one hour of the time fixed but plaintiff 
sent a written request to the justice to continue the case to a later 
hour, upon which the justice acted, this amounted to an apprar­
ance. 

Wagner vs. Kellogg, 52 N. W., 1017. 

• 
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Hence, in my judgment, ba.sed upon the authorities• cited, a 
county attorney would be entitled to the percentage in all cases 
where the fine was imposed and collected during his term of 
office where he in any way directed the prosecution, whether he 
appeared personally before the justice or not. 

Yours truly, 
c. A. RoBBIN~, 

Assistant Attorney General. 

CoNTAGIOus DISE.\.SE-REMoV.tL l<..,ROM ONE PI,_\CE To ANOTHER oF 
PERSONS AFFLICTED WITII.-Jurisdiction of ~ffense discussed. 

l<~RANK HoLLINGSWOR'rH, 
County Attorney, 

Boone, Iowa. 

April 25, 1913. 

DEAR SIR: I have this afternoon attempted to find authorities 
on the question of jurisdiction in the smallpox cases referred to 
by you in our talk this morning. I do not find any cases directly 
in point on the question, but it does seem to me that the jurisdiction 
must be in Boone county. 

Section 5157 of the code with re'spect to jurisdiction of offenses 
reads as follows,-

'' When a public offense is committed partly in one county 
and partly in another, m· when the acts or effects constitut£ng 
or requisite to the ronswnma:Non of the ojj'ensc occur in two or 
more counties, jurisdiction is in either county, except as other­
wise provided by law.'' 

'fhe section under which yon return an indictment (2573-aG 
code supplement) punishes for" tlw remoYal of persons having a 
contagions disf'ase "from one eity, town 01· township 1 o another 
city, town or township'', de. 1 fndt'l' this stntnt<> a rrinw wonld 
not he committed when11 JWrson atl'liet<>d with a f'Olltagious dis<•asP 
was p1aced upon a train at f'pn·y, Iowa. hut would only IH• colll­
m:tted when the person was POIIVP,Yctl into 1mothPr Pity, town or 
township; nnd if 1h<· towH o1· township to whic·h th<· JH't'son wcts 
removed was sit un1<•<l i11 a not her eonnty till' ofl'PIISP would not 
hu c•ous1wunatccl until the afflictPd p<•rson r<•aeh<'d sueh town, 
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and venue of the offense would be in the county where the town 
was situated to which he was removed. In other words, something 
more must be done under the statute to constitute an offense than 
the mere attempt to remove. There must be a removal from one 
town to another. Consec1uently there is no offense committed un­
til the removal is completed and then the crime is consummated. 

After the act of removal has been fully carried out then an in­
dictment will lie, in my judgment, in either county; either in the 
county where the removal started or where it was consummated. 

It seems to me that the cases on the pollution of streams are ap-
plicable to this case and the leading cases are 

State vs. Glucose Sugar Refining Co., 117 Iowa, 524; 
State vs. Spayde, 110 Iowa, 726; 
State vs. Smith, 82 Iowa, 423. 

In that class of cases the court holds that where the acts of 
defilement of a river are committed in one county, and the injury 
results to residents of another, the prosecution may be brought 
in either county and very properly brought in the county where 
the injury results. The purpose of the stntntC' under consideration 
is to prevent the spread of contagious diseases. If patients re­
siding in Perry, afflicted with smallpox arC' pl·rmitted to be trans­
ported to Boone the injury results to Boone county, tlw locality 
to which the diseased has bem transported. 

lJnder a statute similar to onrs it has been lwld that on a trial 
for enticing away a laborer from his employer, the legal jurisdic­
tion is not nC'cessarily the county in "·hich the clefrndant made 
the contract of hire with the• Ia borer, hnt wiWJ'e the acts neces­
sary to the consummation of the offpnse occur in two C'ountiPs th(• 
jurisdiction is in either. 

See a.Lso, 

Prestwood vs. Stale, H7 Ala., 147; 6 So. :382; 
Hauk v.~. State, 148 Tnd. 238, and 
,"/tate 1•.~. Dvoracek, 140 Jowa, 266. 

As I have above stat<'d I eannot find any cases dir<•ctl,v in point, 
hut in view of tlw wording of tlw s.tatute thr acts constituting 
thr offense and requisitr to its consummation were not completed 
until the persnn afflicted \\·ith the !'ontagions disease was landed 
m Booue, all!l 110 off<•ns(• was <·ommittPd llHtil stwh 1 illl<', and thP 

s 
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venue would properly be in either county undrr section 510i 
above cited. 

Yours truly, 
JOHN PLETCHER, 

Assistant Attorney General. 

MACHINERY-DANGERous-OPERATION BY MrNoRs.-Held that the 
state labor commissioner has the authority to enforce the pro­
visions of the statute as against a manual training school. 

May 1~, 1913. 
A. L. URICK, 

Commissioner of J.1ahor. 

DEAR SIR: In reply to your oral request for the opinion of this 
department on the question of whether or not you are authorized to 
enforce the provision of law against the operation of dangerous 
machinery by minors when such machinery is located in a manual 
training school, will say that code supplement section 4999-a2 pro­
vides: 

"It shall be the duty of the owner, agent, superintendint. 
or other person having charge of any manufacturing or other 
cstablishmrut where machinery is used to furnish a supply, or 
cause to be furnisherl, a supply (Here follows description of 
certain safety devices). No person under sixteen years of age 
and no female under eighteen years of age shall be permitted 
or directerl to clean the machinery while in motion. Children 
under sixteen years of age shall not be permitted to operate or 
assist in operating dangerous machinery of any kind.'· 

'l'he word "establishnwnt '' is ~vnonymous with the word "in-• . . 
stitution ". 

Trustees Academy of Richmond us. Bohler, 80 Ga., 159; 

W(•bster 's Dictionary nnrler the word "institution". 

Code supplement section 4fJ~J!l-a5 provid(•s: 

"It shall bf' the duty of tlw commissioner of the bureau of 
labor for the state and the mayor and chief of police of every 
rity or town to enforce thf' provisions of forpgoing· srctions. '' 
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Inasmuch as no exception is provided in favor of mauual traiu­
ing schools, and inasmuch as such a school would be an institu­
tion or establishment, I am inclined to think your power would ex­
tend to manual training schools as well as to other estahlishnwuts. 

Yours truly, 
c. A. ROBBIN~, 

Assistant Attorney Generai. 

INTOXICATING LIQUORS-FIVE MILE LIMIT LAw.-Does not apply to 
schools to which state aid is given to equip for normal training. 

MR. s. M. ANDREWS, 
Oelwein, Iowa. 

May 22, 1913. 

DEAR SIR: Yours of the 7th instant addressed to the attorney 
general has been referred to me for reply. 

Your question is whether or not the five mile limit law, or House 
File No. 169 of the acts of the thirty-fifth general assembly, would 
operate to prevent saloons being conducted in the city of Oelwein 
where an independent school district receives state aid for the 
maintenance of a normal training school. 

The provision of the law reads as follows: 

''Nor within a distance of five miles from any normal school, 
college or university situated within the limits of any city or 
town and under the control of the state board of education." 

By section 1 of chapter 170 of the acts of the thirty-third general 
assembly, as amended by section 2 of chapter 141 of the acts of the 
thirty-fourth general assembly, creating the state board of educa­
tion, it is provided : 

"The state university, the college of agriculture and me-
'*" 

chanic arts, including the agricultural experiment station, 
the normal school at Cedar l<"'alls, and the college for the 
blind at Vinton, shall be governed by a state board of edu­
cation consisting of nine members,'' etc. 

Hence it follows that the normal training school to which you 
refer not being under the control of the state board of education, 
the city of Oelwein in which such training school is located would 
not be one which would fall within the class described in house 
file 169. 

Yours truly, 
C. A. RoBBINS, 

Assistant Attorney General. 
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CoNSTABLE::i-1<-,EEs oF-IN SERVING MoRE TITAN ONE W .. unuJ'fT Oit 

OTHER PROCESS ON SAME TRIP. 

N. D. SHINN, County Attorney, 
Knoxville, Iowa. 

Juntt 14, 1912. 

DEAR SIR: Yon rec1nested my opm10n ovrr the tel<'phone this 
morning as to the mileage that should be allowed a constable where 
he serves several warrants against different persons on the same 
trip. 

This question has not been directly determined by our supreme 
court but the following cases may be of assistance to you in deter­
mining the matter to your own satisfaction,-

Redfield t's. Shelby County, 64 Iowa, 11; 
Barnes us. Mm·ion County, 54 Iowa, 482; 
Bringolf vs. Polk County, 41 Iowa, 554. 

In Redfirlil v.~. Shelby County it was held that where a sheriff 
made but one trip in serving seven subpoenas in that many different 
cases on one witness he was entitled to mileage for only one trip. 
In Bm·1ws vs. Marion County a sheriff conveyed a prisoner and two 
witnesses from the penitentiary to the place of trial on a single 
trip and the court held that he was entitled to mileage the same as 
he would be for one p.erson only. And in Bringolf vs. Polk County 
several prisoners were produced by the sheriff as witnesses under 
the same order, and the court held that he was entitled to a single 
allowance o£ mileage. 

These cases, of course, are not directly in point on the question 
presented by you but they show the trend of the courts along simi­
lar lines. 

Cases of other jurisdictions that bear more closely upon the ques-
tion presented by you are as f<lllows,-

Grundysen vs. Polk Co., 57 Minn. 212; 
Logan Go. vs. Doan, 51 N .W. (Neb.) 598; 
The matter o£ Hempstead, 36 N. Y. Ap. Div., 321, or 160 

N. Y., 685; 

Jord(vn vs. Coates, 7 New Brunswick, 107. 

The case of Grundysen vs. Polk Co., S1Lpra, (found in 58 N. W., 
864) you '\\>ill find directly in point in my judgment, and in that 
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case they hold that where a constable has different writs for differ­
ent persons and in independent proceedings and serves them all at 
the same time that he is entitled to mileage the same as if he was 
serving but the one writ. 

Trusting that the authorities cited may be of service to you, I am, 

Yours truly, 
JOHN FLETCHER, 

Assistant Attorney General. 

ScHooLs.-Contributions of school funds to ecclesiastical schools 
prohibited. 

June 24, 1913. 
A.M. DEYOE, 

Superintendent of Public Instruction. 

DEAR SIR: Yesterday you called attention to the fact that in 
certain school districts of the state of Iowa schools are not main­
tained but in lieu thereof Catholic schools are conducted and a con­
tribution made by the school authorities toward their support. 

Code section 593 provides : 

''Public money shall not be appropriated, given or loaned 
by the corporate authorities of any county or township to or 
in favor of any institution, school, association or object which 
is under ecclesiastical or sectm·ian management or control.'' 

You will observe that this prohibition does not apply specifically 
to the authorities of school corporations but to the authorities 
of counties and townships, yet therejs no method by which public 
funds may be disbursed for school purposes except through the 
officers of school corporations. Hence, in my judgment, this sec­
tion should be construed as though the words "of any county or 
township'' were omitted. In other words, it shall be construed 
as applying to all corporate authorities having charge of the dis­
bursement of public moneys for school purposes. 

The word ''ecclesiastical'' refers to something belonging to or 
set apart for the church as distinguished from civil or secular 
matters. 

Wharton and Black's Law Dictionary; 
Words and Phrases, Vol. ~' page 2314. 
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An orphans' asylum under the control of Sisters of Charity iu 
which religious instruction is given in the Catholic faith is ''sec­
tarian'' regardless of the fact that Protestant children may also 
be present who are not so taught. 

State vs. Halleck, 16 Nev., 373 at page 385. 

In my judgment, there is no question but that such a school 
would be an ecclesiastical or sectarinn Rchool and that thP appro­
priation of publie moneys for the support of such school is illegal. 

A good way in which to test tlw matter out would be to bring­
a suit upon the bond of some retiring school treasurer on ac­
count of his failure to properly account for the funds thus wrong­
fully expended. 

Yours truly, 
C. A. RoBBINS, 

Assistant Attorney General. 

LICENSE TO HUNT-ISSUANCE TO FOREIGNERS.-Not necessary for 
licensee to be citizen. 

. July 8, 1913 . 
J. C. RoBINSON, County Attorney, 

Mason City, Iowa. 

DEAR SIR: Yours of the 7th instant addressed to the attorney 
general has been referred to me for reply. 

Your question is whether or not the county auditor may law­
fully refuse to issue hunters' licenses to foreigners or others 
residing within the state who are not citizens of this state or of 
the United States and who do not speak the English language. 

In my judgment this question should be answered in the nega­
tive. There is nothing in chapter 154 of the acts of the thirty­
third general assembly in any~way indicating that the licensee 
must be a citizen of the United States or of this state or that he 
must be able to speak the English language. In fact section 6 of the 
act specially authorizes the issuance of licenses to non-residents. 
The fact that they shoot game or birds out of season or shoot upon 
the public highway or disturb by such shooting the stock of farm­
ers, each of these matters would constitute a public offense for which 
they might be punished under the sections of the statute with 
which you no doubt are familiar hut would not furnish a ground 
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for refusing them a license. The license, however, may be re­
voked under section 10 of the law where the licensee is found 
hunting on enclosed or cultivated lands of another without per­
mission. 

Yours truly, 
c. A. RoBBINS, 

Assistant Attorney General. 

ScnooLs-NoRMAL TRAINING-QUALIFICATIONS AND CouRsE oF 
STUDY REQUIRED.-Duty of state superintendent with refer­
ence thereto. 

HoN. J. F. WEBBER, 
Ottumwa, Iowa. 

July 11, 1913. 

DEAR SENATOR: Yours of the 1st instant addressed to the at­
torney general has been referred to me for reply. 

You call attention to the high school training law enacted by 
the thirty-fourth and amended by the thirty-fifth general a:-;sem­
bly, and you call attention to the following provision: 

"l<'or the purpose of inereasing thr facilitit•s for train­
ing teachers for the rural schools by rrquiring a revievv 
of such common branches as may l~e deemed essential hy tlw 
superintendent of public instruction, ami for instruetion in 
elementary pedagogy and tht:> art of teaching elementary agri­
culture and home ecomonics provision is hereby made for 
normal courses of study and Jraining in the e:ewnth and 
twelfth grades in such accredited four-year high schools as 
the superintendent of public instruction may designate." 

and you call attention to the list of things necessary to he taught 
in the high school in order to have such a normal training depart­
ment as specified on page 12 of the circular issued Heptemh(•r 2, 
1912, by the superintendent of public instructio11, and you say 
that the question has been raised that most of th<> things set ont 
in this list are not what might he tel'med ''common branches'· 
and you ask for the view of this department as to what extent 
the superintendent of public instruction may go und(•r the term 
"common branches" as used in this act. 
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A careful reading of the section refe1Ted to shows that the 
purpose of the normal training is to require a review of snch 
common branches as may be deemed essential by the superin­
tendent of public instruction. The list of things required to be 
taught in the high school in order to make it eligible to a 
normal training course is not common branches nor is it 
required to be. The list there provided for is arbitrarily fixed by 
the state superintendent as fixing a standard of high school from 
which he may select those in which a normal training course may 
be instituted and, in my judgment, it is not contemplated that the 
things specified on page 12 were intended to be a part of the nor­
mal training course but that it should he left to the other 
branches and to other things specified in section 2 of the act. 

I am enclosing a circula1·, No. 6, issued by the department of 
public instruction in which on page 11 yon will find the law under 
consideration as amended by the thirty-fifth general assembly. 

Yours truly, 
C. A. RoBBiNS, 

Assistant Attorney General. 

TausT CoMPANIES-R\NKH-RIGHT TQ AcT AS TRuSTEES, AsRIGNEEs, 

ADMINISTRA'l'ORR, ETc.-Chapt<:'r 152. acts of the th1rty-fifth 
gen<:'ral assembly interpreted. 

HoN. JoHN L. BLEAKLY, 

Auditor of Htatr. 

July 12, l!H:l. 

DEAR Sm: Yours of the 20th ultimo, has been referred to me for 
reply. 

Your qu<'stions have refert•nce lo chapter 152 of the acts of tlw 
thirty-fifth general assembly conferring upon trust companirs, 
state and savings banks additional powers and are as follows: 

· ·1. Define powrrs of a trust company under section 1, 
paragrap.b 4. '' 

To exrcnte tJ·ust and powPrs eonferred upon them by individuals 
ot· <'Ol"POl'a1ions h~· d<•<•<l. will ot· othc>r instrumt'111 or· by the ordPJ' 
of au.v <'ourt, and to n•<•t'iVt'. takr• and hold any propt'rty or cstatP, 
real or personal which ma.v ht' the suhj1•et of any sucl1 trust, aucl 
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to manage and dispose of such property or estate in accordance with 
the terms of such trust or power. 

Your second question is,-

"Under section 1, paragraph 6, after the court has ordered 
the trustee or officer to deposit the money with a bank or trust 
company and the trustee's bond has been reduced, does the 
hank or trust company have to give bond?'' 

There is no provision exempting banks and loan and trust com­
panies from giving bond when acting as trustee or other fiduciary 
capacity. Furthermore, it is provided in the latter part of section 
4 that such bank or trust company when acting as guardian, ad­
ministrator, executor, trustee, etc., shall execute a bond for the 
faithful performance of the trust confided in it in like sum and 
like penalty as is required of individuals. However, in my judg­
ment, this provision would not apply to a case where the funds were 
deposited under order of the court for safe keeping as provided in 
paragraph 6 of section 1, for in such case the identical funds so 
deposited should be detained and returned in obedience to the or­
der of the court, and such funds should not be commingled with 
the general funds of the concern receiving the deposit. 

Your third question is: 

"Under section 1, paragraph 7, is a trust company or bank 
allowed to deal in bonds and 'mortgages other than those 
secured by first mortgage on Iowa land worth twice the 
amount loaned theron? See section 1870. '' 

This question should be answered in the affirmative. Para­
graph 7 of section 1 enumerating the additional powers provides: 

~ 

''To issue drafts upon depositors and to purchase, invest 
in and sell promissory notes, bills of <>xchange, bonds, mort­
gages and other securities'' 

and must have been intended to enlarge upon the limitation im­
posed by section 1870 which limits the mortgages to Iowa land 
worth twice the amount loaned, etc. 

Your fourth question is: 

"Under section 3, do I understand that a trust company 
or bank must keep the funds of each estate separate?" 

This question should be answered in the negative. All that is 
required is that the trust funds received undE>r the additional 
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powers conferred by this act should be kept separate from the 
other funds belonging to such institution. 

Your sixth question is: 

· • There seems to lw a difference of opinion in regard to thP 
meaning o0f section fi, some maintaining that a bank must havp 
the word 'trust' in their name. How is this?" 

~Iy construction of sPction (i is that a trust company must haYe 
embodied in its nam(' the word ''trust''; a state bank the word 
"'state", and a savings bank thP word "savings", and that no 
partnership, individual or unincorporated association shall he per­
mitted to make use of the word ''trust'' in its name and that it 
is not required that a bank include in its name tlH' word '·trust''. 

Your seventh question is: 

''Section 7 is almost identical with section 1855-a. How 
much indebtedness can a hank incur under this section? 
Section 1855-a. Does this mean that they. may borrow any 
amount they see fit for expenses for deposits and to pay 
depositor, say from 100ji to 3007r of their capital and then 
borrow an additional100% to pay other liabilities?'' 

If section 7 were the only provision on this subject then this 
inquiry would have to be answered in the affirmative. However, 
section 10 of the new law .makes applicable to loan and trust 
companies section 1848 which limits indebtedness for money de­
posited to twenty times the aggregate amount of its paid-up 
capital and surplus. In my judgment this limitation would still 
apply but in computing this limitation special deposits made under 
sub-division (i of section 1 of the act or other funds specially de­
posited should not be taken into account. 

Your eighth question is: .. 
"How many shares of stock (section 1847) does it take 

to constitute a quornm and how many shares to l:'lect?" 

A majority in interest of the shares of stock is required to 
constitute a quorum, a majority from those not indebted to the 
bank is required to elect. 

Your ninth question is: 

''What kind of deposits can a trust company receive undet· 
section 1848. Can they do a general banking business?'' 
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In my judgment a trust company is limited to the receipt of de­
posits made to it in a fiduciary capacity under the powers con­
ferred under this chapter to deposits payable on demand. It is 
doubtful whether a trust company may do a general banking 
business under ·the powers heretofore conferred upon them by 
this chapter, and in my judgment thry Hl'P limited so far as tht> 
banking business is concerned to a savings bank business. 

Your tenth question is : 

"Under section 1853 can they issne preferred stock. This 
department has always ruled that they could not under the 
banking laws. If they are allowed to is<>ue preferred stock, 
it will get us into all kinds of trouble.'' 

This question should be answered in the negative. 

Your eleventh question is: 

"Can! a trust company under this new law do a gem•ral 
real estate business, plat additions and sell lots on the install­
ment plan? Can they run an abstract department, insur­
ance department, in fact, can they do anything but a banking 
business?'' 

In my judgment a trust company may lawfully do every thing 
enumerated in this question except operah• an insurance depart­
ment. That is to say it would not have the power to ,yrite in­
surance. However, in my judgment, it might act as the agent of 
some other concern authorized to write insurance and hence such 
trust companies are not confined to a banking business. 

Your twelfth question is : 

"Can a general corporation, pr<>Yiously incorporatt•d as a 
trust company under the old law, exercise the powers granted 
under this act without a reorganization so as to come express­
ly under its provisions? In other words, retain what grneral 
powers it may have under its old articles of incorporation 
and simply add, by an amendment, the new powers under 
this act, or must a surrender of ct>rtain gPuPra 1 powers it may 
already possess be made?'' 

In my judgment it is not necessary that a trust compan,v 
organized under the old law should reorganize in ordrr to obtain 
the powers conferred by this chapter, but all that \\'ould hP 
required is an amendment to its articles of iueorporation taki11~ 
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unto itself these additional powers and that it would not be re­
quired to liquidate the old concern and organize the company 
anew. 

Yours truly, 
c . .A. ROBBINS, 

Assistant A#orney General. 

CoNCEALED WEAPONS.-Permits to carry issued by sheriff only to 
persons residing outside of incorporated cities and towns. 

C. F. P. FROOM, Chief of Police, 
Council Bluffs, Iowa. 

July 17, 1913. 

DEAR SIR: Yours of the 12th instant addressed to the attorney 
general has been referred to me for reply. 

You inquire whether or not under section 3 of the new statute 
regulating the sale and use of concealed weapons the sheriff is 
authorized to issue permits to persons residing w~thin the corporate 
limits of your city. 

This question should be answered in the negative. Such pern1its 
may only be issued by the chief of police in cities of the first and 
second class except special charter cities and cities under the·com­
mission form of government. The mayor in incorporated towns 
may issue such permits and the sheriff is confined to the issuing 
of permits to persons residing in the country and in unincorporated 
villages. 

Yours truly, 
C. A. RoBBINS, 

Assistant Attorney General. 

RoADS AND HIGHWAYs-SUPERVISOR OF ROADS ADJACENT TO STATE 
LANDS-APPOINTMENT TO BE MADE BY BOARD OF CONTROL. 

MR. R. A. PEARSON, 
Ames, Iowa. 

July 25, 1913. 

DEAR SIR: I am in receipt of your communication of the 24th 
instant directing my attention to chapter 124, acts of the thirty-
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Mth general assembly, with reference to the appointment of super­
visors of roads and highways within and adjacent to the lands 
belonging to the state, including the lands under the control of the 
state board of education, and requesting an opinion as to whether 
or not the appointment of a supervisor as provided in said act is 
to be made by the state board of education at the institutions 
under the control of the state board of education, or whether the 
same must be made by the board of control. 

An examination of section 1509 of the code and chapter 93, acts 
of the thirty-third general assembly, amendatory thereof, makes 
it clear that it was the original intention to have the road district 
under the control of the board in charge of the particular institu­
tion. Evidently, however, the legislature in chapter 124, acts of 
the thirty-fifth general assembly, overlooked this fact, because it 
is therein specifically provided that the supervisor shall be ap­
pointed by the board of control of state institutions, and that the 
board of control shall certify the names of such persons who fail 
to perform labor to the county auditor, and that the certificate of 
amount due for work performed shall be filed in the office of the 
auditor of state by the board of control. 

I am therefore of the opinion that while the original intention 
was to leave the control of the highways at each state institution 
under the jurisdiction of the board having control of that institu­
tion, yet in view of the specific provisions of chapter 124, acts of 
the thirty-fifth general assembly, the appointment will have to be 
made by the board of control. The board of control, however, 
should act through the board of education at all institutions under 
the control of the board of education; otherwise great confusion will 
arise. 

I feel sure that as soon as the matter is called to the attention of 
the general assembly, the evident oversight will be corrected. 

Yours very truly, 
GEORGE CossoN, 

.Attorney General of Iowa. 
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CITIES AND TowNs-ORDINANCEs.-Do not have power to enact 
ordinances regulating the keeping of bees. 

!<'RANK G. PIERCE, 
Marshalltown, Iowa. 

July 25, 1913. 

DEAR SIR: Replying to yours of the 19th instant in which you 
ask for the opinion of this department on the question as to whether 
or not a city or town would have authority to enact an ordinance 
regulating the keeping of bees or restraining them from running at 
large, I have to advise that code section 706 covering in part the 
powers of cities states: 

''They shall have power to restrain and regulate the run­
ning at large of cattle, horses, swine, sheep and other animals 
or fowl, within the limits of the corporation and to authorize 
the distraining, impounding and sale of the same for the pen­
alty incurred and the cost of the proceeding.'' 

While there can be no question but what bees are animals with­
in the broad sense of that term, yet in my judgment thry were 
not intended to be included within this statutory provision, but 
rather the term "other animals" should be construed to refer to 
domestic animals similar to cattle, horses, swine, sheep, etc. That 
it was not intended to cover all animals is clearly evident for in 
the very next section the legislature confers upon cities and towns 
the power "to regulate, restrain, license or prohibit the running 
at large of dogs within their limits", and there is no question 
but that a dog is an animal within the broad sense of the term, 
and if the words "other animals" had been intended in the broad 
sense, clogs would have been included within its meaning and the 
second section relating to dogs would have b('en entirely un-
necessary. • 

It has been held that the owner of bees is not liable in damagPs 
for injury which they may do. 

Rarlvs. Van Alstine, 8 Barb. (N.Y.) 630. 

However, it has also been held that ''the keeping of hees in a 
locality wlwre they are a source of annoyance to others may br 
a nuisance and that where the defendant maintained a large num­
hrr of hives of bees kept in an open lot immediately adjoining 
thr plaintiff's dwelling house, and at crrtain seasons they wrre a 
source of constant annoyance and discomfort to plaintiff and his 
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famiiy, greatly impairing the comfort and enjoyment of the prov­
erty, and the bees could be removed, without material injury, to 
a locality where neighbors would not be disturbed by them, it waH 
a propPr case for a permanent injuliPtion.'' 

29 Cyc., p. 1166; 
Olmstead vs. Rich, 6 N. Y. Suppl. 826.' 

From these authorities it would s<'em that while th<' keeping of 
bees evt•n in large numbers would not amount to a nuisance per se 
yet on account of the pa1·ticnlar locality in which they arc kept · 
they may become such, and when this iH tlw caHe, it is for the }Wl'­

son injured to avail himself of tiiP remedy of injunction to abatP 
tht> privatt> nuisance and that in no event wonld tlw matt(•r 
amount to a pnblie nuisance which could lw made pnnishahle as a 
crime. 

Yours truly, 
c. A. ROBBINS, 

Assistant Attorney General. 

RAILWAYS-MUST MAINTAIN SANITARY CLOSETS A'l' DEPOTS-INTER­
PRETATION OF LAW RELATING 'ro. 

August 13, 1913. 
MR. LAFAYETTE HIGGINS, 

Des Moines, Iowa. 

DEAR SIR: Pursuant to your oral request for further interpre­
tation of! chapter 175, acts of the thirty-fifth general assembly, 
relating to sanitary closets at stations upon the various lines of 
railway within the state of Iowa, I Yfave to advise that after a 
careful consideration of the entire act, and t>specially section 1 
of said act, I am of the opinion that the law seeks to furnish 
proper sanitary conditions and 'also the necessary facilities and 
equipment in keeping with the amount of business. 

A different rule seenis to prevail with reference to depots in 
cities and towns not provided with sewerage system, and those 
provided with a sewerage system. Those provided with a sew­
erage system must be connected therewith if it can be reasonably 
accomplished. In all cities and towns without a sewerage sys­
tem there must be maintained prpper closets or toilets for both 
males and females which must he kept in a sanitary condition. 
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They should be reasonably accessible to the station; they fihould 
not be located so that passengers, and especially women with 
small children, would incur the hazard of crossing tracks, either 
main liue tracks or switching tracks. 

Regardless of the size of the station ur town the toilets should 
be kept sanitary, but asid(• from this thP equipment and facilities 
should have some correspondenep to the population of the place 
and the general amount of passcnge1· traffic in the city or town. 
The law should receive such an interpretation as will protect the 
traveling public and yet uot do vioh'nce to the language used or 
by a strained interpretation plaep unnecessary burdens upon the 
transportation companies. 

Yours very truly, 
GEORGE CossoN, 

Attorney General of Iowa. 

CITIES AND TowN&-MAYOR.-Right to vote in case of tie. 

August 18. 1913. 
JosEPH R. FR.ULEY, Attornt>y. 

Ft. Madison, Iowa. 

DEAR SIR: Your letter of the 31st ultimo addressed to the attor­
ney general has been referred to me for reply. 

Your question is whether or not in filling a vacancy in the mem­
bership of a city council where the votes of the regular mpmhprs 
of the council result in a tie, the mayor has the right to cast thP 
deciding vote. 

Code supplement section 1272 provides : 

"Vacancies * * * in the office of councilman or mayor 
of any city and all othel elective city offices the council may 
appoint any qualified elector to fill such vacancy." 

Subdivision 9 of code supplemt>nt section 668 provides: 

''In selecting persons to fill vacancies in offices not filled by 
election by the council (which would be elective offices) it 
shall vote by ballot and the person receiving the majority of 
the votes of the whole number of members &hall 1Jti de(llar~d 

elected to fill such vacancy.'' 
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l'rior to the acts of the thirty-st>eoud ueneral as-.,('tllll!y '.itb­

tlivision 5 of section G58 eodP and snpp!Pmrut proYitled with t·t>ft>~'­

cnee to mayors as follows: 

"In towns lw shalllw a lltt'llllH•r of tlte t•,Jttueil a11d J!l't>sid;n·!; 
officrr thcrrof with th!' sa llll' right to vott• as H t'ol!neilman.'' 

Ilo>vcver, said section was amPtHIPd hy ehaptet· :;ti ol' tht' ads 
of the thirty-st•cmHI geHeJ·al assembly and subdivision .) tht•rpof 
was repealrd and the follo"·ing pmll'tt>:l in I it'll thpl·pof: 

"lie shall he thl' pre~idiug orrirer of tht• t'Pttneil with tlw 
right to vote only in cast' of a 1 ie." 

I am of the opinion that the purposp of this eust· \nt,.; to me.·t 
the decision of our supreme court in tlw case of Oriffin t•s. Jirs­

senger, 114 Iowa, 99, to which yon refer, and tlw d'ft•ct was to 
render the mayor no longer a mf'mber of thr city. council. X ot­
withstanding this, howeve1·, I am of the opinion that thP mayor 
would have the right to vote in all cas('S of tie PVPll though hP is 
not a member of the council. In some mattPrs wh(•rP a tiP Yoh• 
results, the election is detf'rmined hy lot, anti it seems to me that 
while the legislature did not so provide in terms, the mayor 
should have the right to cast tlw deciding votr in all eas(•s of tie 
notwithstanding the languagr of !'mhtlivision 9, eode supplement 
section 668. 

Hence I am of the opinion that tlw selt•etion mark iu till' ca'w 
referred to in your letter was legal. 

Yours truly, 
c. A. ROBBINS, 

Assistant Attornry General. 

HoG CnoLER.\ SERUM-S.\LE BY JoBBERS-PEHMJT l\Ius•r BE OB­
TAINED. 

0. H. STANGE, 

Director Biological Laboratory, 
Ames, Iowa. 

August lH, l~IVl. 

DEAR SIR: Replying to yours of the 16th instant addressed to 
the attorney general in which you call attention to the fact that 
jobbers are wishing to know whethfr or not it will he necessary 

9 
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for them to secure permits to sell hog cholera serum, 1 have to ad­
vise: 

Section -! of chapter ~27, ads of the thirty-fifth general assem­
bly, provides in part as follows: 

··Any person, firm. <'Otupan,v or eorporation befm·t· selling 
or offering for sale, within this state any hog choh•t·a st>rum 
shall first make application to the dirl:'ctor of tiH• laboratory 
herein created for pl:'rmission to sell the satul:' in the state. 
8aid application shall give the name of said person, firm. 
company or corporation with its place of busi1wss. '' 

It will be obserYed that no distinction is mad<• in the law he­
tween those selling at retail or at wholesale, and in my judgment a 
permit is re<luirl:'d to he ohtairwd hy wholt>salPrs or johbt>rs as wPll 
as by retailers. 

Yon also inquire whether or not a telegram would be sufficiPnt 
written permit to sell virus wlwrp it specifies the time and placP 
where the virus is to b<> used. In my jndgnwnt this question 
should lw answPrPd in the affirmatiw. 

Yours trnly, 
c. A. RoBBINS, 

Assistant Atto,·ney General. 

Iloo CHOLER.\ SERUM-SALE AND DISTRIBUTION OF BY PERSONS 
WITHIN AND WITHOUT THE STATE. 

August 22, 1913. 
DR. KNOWLES, 

Sioux City, Iowa. 

DEAR SIR: In yours of the 22d instant addressed to the attor­
IH'Y general you refer to section 6, chapter 227, acts of the thirty­
fifth genpral assembly, pro';i,iding for the procurement, distribution 
and use of virulent blood or virus from cholera infected hogs, and 
you propound the following questions: 

''Is it legal for hog cholera virus to be given away with 
hog cholera serum. whirh is solfl h)' flrug- stores and mannfar­
tnrers of hog cholera serum'? 

'·And in this connection, I would like to ask whether or not 
there is ~ny distinction between the serum whose factories or 
laboratoriPs are lorah•d without tht> statt> and those located 
within?" 



REPORT OF THE ATTORNEY GENERAL 131 . 
In my judgment your first question should be answered in the 

negative, unless the person so giving away or distributing such 
blood or virus shall have a permit in writing from the director of 
the laboratory and shall distribute the same under such regulations 
as the director may issue, which permit shall specify the time and 
place, when and where said virus may be used. Section 6 author­
izes the director of the laboratory to procure and distribute at 
approximate cost virulent blood or virus and prohibits the sale or 
distribution of the same by others without the permit above referred 
to. Said section also prohibits the use of such virus or virulent 
blood by any person not having received special instruction with 
reference to the use of the same, which instruction shall be satis­
factory to the director of said laboratory, and the person so using 
shall also have a permit which may be cancelled by the director 
for cause. Veterinary members of the animal health commission 
and representatives of the United States bureau of animal indus­
try may distribute or use such virulent blood or virus, but are 
required to report to the director of the laboratory in such a man­
ner as he may require. 

In answer to your second question will say that in my judgment 
there is no distinction to be made in favor of a non-resident con­
cern distributing serum and virus and they would not have the right 
to distribute the same without securing the same permit as a like 
eoncern would be required to have in distributing within this state. 

Yours truly, 
C. A. ROBBINS, 

.Assistant .Attor·ney General. 

HAILROAD COMMISSION-APPROPRIATION FOR INVESTIGATION AND 
PROSECUTION OF CAsEs BEFORE INTERSTATE COMMERCE CoM­
MISSION.-Held that fund may be used in both interstate and 
intrastate cases. 

Jim;. ,JoHN L. BLEAKLY, Auditor of Ntafr, 
Des Moines, Iowa. 

August 22, 1n1:1. 

DEAR SIR: Yours of the 31st ultimo addressed to the attorney 
g-t'nPral has hf'en rPff'rrf'fl to me for repl~·. 
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Your question is as follows: 

''I respectfully request your written opinion in the case of 
chapter 334 laws of the thirty-fifth general assembly and 
whether the appropriation of $40,000 made therein would be 
considered to cover expense incurred both in preparing and 
submitting cases to the interstate commerce commission and 
to investigate and prepare cases affecting Iowa intrastate rates, 
in view of the fact that the constitution provides that every 
act shall embrace but one subject which subject shall be ex­
pressed in the title." 

The title of the act in question reads as follows: 

''A~ ACT making an appropriation to enable the state 
railroad cmnmission to investigate and prosecute interstate 
cases before the interstate commerce commission." 

The act itself reads as follows: 

''There is hereby appropriated out of the funds in the state 
treasury, not otherwise appropriated, the sum of forty thou­
sand dollars ($40,000.00), or so much thereof as may be neces­
sary, the same to he expended by the state railroad commission, 
in preparing and submitting cases to the interstate commerce 
commission involving interstate rates and services, affecting 
Iowa and to investigate an~l prepare cases affecting Iowa in­
trastate mtes and services.'' 

Section 29 of Article 3 of the constitution of the state of Iowa 
provides as follows : 

''Every act shall embrace but one subject, and matters 
properly connectt>d therewith; which subject shall he expressed 
in the title. But if any subject shall be embraced in an act 
which shall not be expressed in the title, such act shall be void 
only as to so much thereof as shall not be expressed in the 
titll'. '' 

'l'he supremp court of the statl' has passPd sPwral times upon 
thP sufficiency of titlP to statutory enaetments and in general has 
held that the title itself does not nped to contain any detailed state­
ment of all the provisions of the statute. It is sufficient if the gen­
eral object of the statute is indi<'ah•d and tlw ohjPct sought is not 
otherwise repugnant to legislatiw authority, not inconsistent with 
the objects mentioned. in the title. 



REPORT OF THE AT'l'OR~EY GENERAL 133 

In the case of Santo, et al. vs. The State of Iowa, 2 Iowa, 209, 
the court said, after referring to thE> object of the statute under 
consideration, lwrause it was rrpugnant to the constitution and 
provision above quoted : 

''According to this argument, the provisions for the punish­
ment of drunkenness, prohibiting the sale, declaring certain 
things nuisances, the appointment of agents, etc., each distinct 
idea or step,-is severally a new object. \Ve cannot concur 
in the objection. The act is entirPly free from it. Were the 
argument valid, an act could hardly C'xtend beyond one period 
-certainly not beyond one section. Each step toward the 
main object, must be provided for by a separate enactment. 
Half the acts in the statute books, embrace several ideas or 
steps in the progress of their provisions toward the attainment 
of the main object. The object may be a broader or narrower 
one, but if it be a bona fide object for legislative attainment, 
and the several steps embraced in it, are fairly conduciYe to 
that end or object, it is still a unit. Under what other view, 
could a school or revenue act be framed or upheld. Does not 
each of these present a unity of object? Must they be divided 
into as many separate acts, as there are provisions to carry 
out the main end? Such is not the design of the constitution. 
This act presents a fair unity of object.'' 

In the case of The State of Iowa vs. County Judge, 2 Iowa, 282, 
in construing this same provision of the constitution with reference 
to a particular statute, the court said: 

"It is important to bear in mind that to declare an act un­
constitutional and void, is the ext>rcise of the highest power of 
the court, and is not to be rrsorted t,o, unless it become neces­
sary. Although the power is to he exercised when the case 
demands it, yet the courts will not favor it, nor use it, unless 
in a clear and decided case. And it is the duty of the courts 
to give such a construction to au act, if possible, as will avoid 
this necessity, and uphold the law.'' 

In the later case of Reanr r I'. l.~ucas, };~t) Iowa, 215, it was ht>ld 
that 

''If all the provisions of the act have one general object 
which is fairly exprH;sed in tlw titlP, it is a complia11cc \Yitlt 
the constitution. and a statute authorizing the cit,v to purchase 
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ground, erect public buildings thereon and to levy a special 
tax for that purpose comprehends the issuance of bonds in 
anticipation of the tax which latter provision is germane to 
the main purp.ose of the act and not of such a separate and 
independent character as to require separate mention in the 
title.'' 

Examining the statute in the light of these authorities it would 
appear that the main purpose of the act is the appropriation of 
moneys to enable the railroad commission to perform certain duties 
with reference to rates. This being true, even though the title re­
stricts the appropriation to interstate cases, intrastate rates are so 
connected therewith as not to require separate mention in the title. 

Hence I ani of the opinion that your question should be an­
swered in the affirmative. 

Respectfully submitted, 
c. A. RoBBINS, 

Assistant Attorney General. 

CoLLEGE FOR BLIND-APPROPRIATION FOR SuPERINTENDENT's CoT­
TAGE.-Use of in equipping part of main building for super­
intendent's home. 

August 26, 1913. 
MR. W. R. BoYD, 

Cedar Rapids, Iowa. 

DEAR SIR: I am in receipt of your communication of the 16th 
instant directing my attention to section 5, chapter 197, acts of the 
thirty-fourth general assembly appropriating the sum of $4000 for 
a cottage for the superintendent of the college for the blind. You 
advise that bids were let upon two different occasions and each • time the amount exceeded the sum of the appropriation; that it is 
now proposed to use the balance of the fund to remodel and enlarge 
the college building. 

I take it that the purpose of the appropriation was tu provide a 
permanent residence for the superintendent of the college for the 
blind. If a part of the main building can be used as a residence 
and is entirely suitable for the purpose and will be of the same 
permanent nature as the proposed cottage, I am of the opinion 
that the substance of the law will bt? complied with and that the 
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amount of the appropriation may be used for such purpose. Un­
less, however, the changing of the main building will furnish a 
permanent residence equally as suitable for the occasion as the 
proposed cottage, then I am of the opinion that the amount could 
not be expended for said purpose. ~ecessarily the hoard of educa­
tion must be the judge of this act in the first instance. 

Yours vf'ry truly, 
GEORGE CossoN, 

Attorney General of Iowa. 

ScHooLs-~ORMAr~ '!'RAINING.- Extending privilege of normal 
training to schools not receiving state aid discussed. 

September 2, 1913. 
liON. A. M. DEYOE, 

Superintendent of Public Instruction. 

DEAR SIR: Yours of the 1st instant has been referred to me for 
reply. 

You call attention to the provisions of code supplement section 
2634-dl and to the fact that the appropriation provided for by code 
supplement section 2634-d6 is limited and you propound the fol­
lowing questions: 

1st. We would like to know if there is anything in the 
normal training law that would prevent the department from 
extending the privileges of the normal course to high schools 
without we have aid to give them? 

2nd. Would it be possible, on condition that the school 
would waive all rights to aid, for the department to designate 
a school and allow the students enrolled to pursue the course 
and write the examinations the sallle as if the school were to 
receive the $750.00 state aid? 

In my judgment your first question should be answered in the 
negative and your second should be answered in the affirmative. 
I am of the opinion, however, that the school officers would not have 
authority to waive the right of their district to state aid. How­
ever, in my judgment your department would have the right to 
classify the schools in such a way as to designate which should be 
entitled to state aid even though there should be no distinction be­
tween the courses of study in the schools receiving state aid and in 
those which do not receive it. 

Yours truly, 
c. A. RoBBINS, 

Assistant Attorney General. 
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Ho·rELH-l<'IRE Esc.~PEs ON-CLAss oF BUILDING REQUIRING !<'mE 

Esc.~PEs.-Gf'neral intt>rpretation of law. 

h~F.\YETTE HIGGINH, Hotel IuspPctot·, 
Statehouse. 

September 5, 1913. 

DK~R Sm: Yours of tlw 4th instant addrPssed to the attorney 
general has lwen refern•d to me for reply. 

You call attention to the fire escape law enacted by the thirtieth 
general assembly, also to the provisions of code supplement section 
4999-8 respecting hotels. also to sections 2 aud 8 of chapter 168 
of the acts of the thirty-third general assembly, and propound the 
following questions: 

"Does the hotel law place the E'nforeement of the fire E'Scape 
law in the hands of the inspector of hotels, regardless of city 
or other local authority under which hotels may have been 
erected or e(1uipped? '' 

In my judgment this question should be answered in the affirma­
tive. St•ction 10 of chapter 168 of the acts of the thirty-third gen­
eral assembly provid<•s in part as follows: 

"lt shall he the duty of the inspector and his deputies to 
see that all of the provisio~s of this act are enforced and com­
plied with, and for such purpose such inspector or deputy 
shall personally inspect once each year every hotel in the state 
coming within the pt·ovisions of this act." 

And as there is no omission or exception in favor of hotels which 
are or heretofore have been inspected by the city authorities, the 
hott>l inspection law should he held to apply to all. 

Your second question is : 

"What is the inter~retation of that part of section 4999-8 
which reads: 'provided, however, that where such buildings 
shall be occupied by more than twenty (20) persons the said 
building shall, as a substitute for one ladder, be provided with 
one stairway of stee I or wrought iron construction with above 
described platforms, accessible from each story,'' etc. 

My judgment is that the above quoted portion of code supple­
ment section 4999-8 means that where the superficial feet of area 
covered by the hotel building are such as to require one or more lad­
ders and in addition thereto persons to the number of twenty or 
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more occupy rooms in the third story or above, the steel or wrought 
iron stairway provided for is re(1uired. It is possible that the same 
rule should apply where twenty or more persons occupy rooms on 
the second floor or above for while no ladders or fire escapes are 
required in a two-story hotel building, yet where a third or more 
stories are added, the risk to the occupants of the second story 
might be thereby increased. 

Your third question is: 

"Do the words 'as a substitute for one ladder' mean that 
if only one ladder would be required on a building of 2,:500 fE'et 
superficial area that instead of the ladder a stairway would he 
rcr1uired, or does it mean where more than one lat1der would 
be rer1uired one of these shall haw a stairway substituted, 
where the persons exceed twenty in number?'' 

This question has been substantially answered in the am;wer to 
the previous question. Where the area covered by the building i~ 

such as to require one ladder, a steel stairway is not required un1e',s 
twenty or more pC'rsons occupy the building as t•xplained i11 t !Je 
previous question. But where twenty or more do occupy the build­
ing, then the stePl stairway is rrquired even though the area is such 
as to rec1uire one ladder. But ·where the area is such as to require 
two or more laddPrs the steel stairway is only required as a substi­
tute for one of such laddPrs, anrl this only whE're twenty or more 
persons occupy the building as abovr explained. 

Your fourth question is: 

"Do the words 'more than tweuty (20) persons' mean more 
than twenty persons on one fioor, or in the third story, or in 
the third story and all ahove it. or 4;l all of the building used 
for hotel purposes?'' 

In my judgment in eomputing the Humber of persons those 
should be ecunted oeeupying rooms un thr third story and all 
stories abow it. awl as t•xplaiiwd ahcw. it is pos'>ibly trlw that 
there should be included all such rwrsons occupying the second 
story and all stories above. 

Your fifth r1uestion is: 

"'How shall the nurnlwr twf'nt~· (20) he determined, by 
eount of guest rooms. hy <'OHnt of hotp] pPopl<' Prnployed, or hy 
both methods?'' 
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In my judgment the number of persons occupying a room should 
be ascertained by counting guests as well as employees of the hotel 
who may be lodged in the rooms required to be counted as above 
explained. It would not do to count the rooms only for more than 
one guest or employee might be quartered in the same room and 
thereby the provision concerning twenty or more persons defeated. 

Your sixth question is: 

''Would the inspector of hotels have any right to pass any 
hotel well equipped with ladders, but no stairway, provided 
the hotel was apparently reasonably safe for transient guests, 
and provided such hotel had apparently been equipped in good 
faith, before the hotel law was passed?" 

In my judgment this question should be answered in the I)cga­
tive. The legislature has undertaken to prescribe the manner in 
which hotels should be equipped and has failed to provide that 
the inspector might pass something different as an equivalent 
thereof. 

Respectfully submitted, 
c. A. RoBBINS, 

Assistant Attorney General. 

ScuooLs-FRl~E TEXT BooKs-AMOUNT TO BE CHARGED PuPILS.­

Must not exceed average cost per pupil for number furnished. 

RoN. GEORGE WILSON, 

Assistant County Attorney, 
Des Moines, Iowa. 

September 5, 1913. 

DEAR Sm: In yours of this date you call for the opinion of this 
department upon that portion of chapter 239 of the acts of the 
thirty-fifth general assembly relating to the amount of tuition 
which may be required to be paid by non-resident students, which 
reads as follows : 

''Provided the maximum fee collected from any district for 
each pupil shall not exceed the sum of three and one-half 
flollars ($3.50) per month except in high schools where frer 
text books are provided by the district such additional amount 
made (may) be charged as will eovPr the cost of the text book~~ 
furnished to suck pupil." 
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As I understand it the free text books furnished are used by 
more students than the one to whom they are first assigned. In 
other words, they are required to be accounted for by each student 
to whom furnished and are kept in use as long as they are in usable 
condition. In view of this fact I am of the opinion that no student 
should be charged with the entire cost of text books furnished to 
him in addition to the tuition above mentioned, but he should only 
be charged with the average cost per pupil of furnishing text books 
to pupils of his class, or grade. 

Yours truly, 
c. A. RoBBINS, 

Assistant Attorney General. 

INSURANcE-INVESTMENT oF l<"uNos To SEcuRE PoLICYHOLDERs-­
CLAss oF SECURITIEs THAT MAY BE HELo--MusT BE FIRST 
LIENS UPON REAL EsTATE.-Savings bonds secured by first 
mortgage not permissible. 

lioN. JoHN L. BLEAKLY, 
Audito1· of State. 

Sep.tember 10, 1913. 

DEAR SIR: I have at hand your request for an opinion as to 
whether the savings bonds issued by the Waterloo Loan & Trust 
Company of Waterloo, Iowa, known as Series F, sample of which 
you enclose, are such security as an insurance society operating un­
der the laws of this state may invest the funds in that are held 
by it for the purpose of fulfilling its policy contracts. 

Section 1806, code supplement, in so "'far as it pertains to the 
question at hand, reads,-

'' The funds required by law to be deposited with the audi­
tor of state by any company or association contemplated in 
the two chapters preceding, and the funds or accumulations 
of any such company or association organized under the laws 
of this state held in trust for the purpose of fulfilling any 
contract in its policies or certificates, shall be invested in the 
following described securities and no other: 

"1. The bonds of the United States; 

'' 2. The bonds of this state or' of any other state when such 
bonds are at or above par; 
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'' 3. Bonds or other evidences of indebtedness of any 
county, city, tow11 or school district within the state or any 
other state, drainage district bonds of this state, improvement 
certificates issued by any municipal corporation of this state 
such certificates being a first lien upon real estate within the 
corporate limits of the municipality issuing the same, where 
such bonds or other evid<•nces of indebtedness are issued by 
authority of and according to law and bearing interest, and 
are approved by the executive council; 

'· 4. Bonds and mortgages and other interest bearing se­
curities being first liens upon real estate within this state or 
any othrr state worth at least double the amount loaned thereon 
and secured then'by exclusive of improvements, or two and 
one-half times such amount including the improvements 
thereon, if such improvements are constructed of brick or 
stone ; '' etc. 

If the bond you enclose can be considered as belonging to the 
class of secm·ities which may be accepted by insurance companies 
under the provision of this section it would fall within the elass 
enumerated in the 4th paragraph, and it will be noted that this 
paragraph provides that only ''bonds, mortgages and other interest 
!waring securities !wing first liens upon real estate" may be ac­
cepted. 

A mortgage on real estate is itself personal property transferable 
at any time by the holdPr thereof. The statute contemplates that 
the bond, mortgage or other security which an insurance company 
may accept shall be a first lien upon a specific pie11e of real estate, 
while the mortgages which the trust company in this case places in 
the hands of trustees in escrow to secure the payment of the bond 
may be changed at any time to suit the convenience of the trust 
company, leaving with the trust company the power at any time 
to change the identity an<t consequently the amount and value of 
the security that it put up as collateral behind these bonds. It 
follows then that the <'vidence of indebtedness whwh an insurance 
eompany would have hy holding these bonds would be nothing 
mort' than tlw personal obligation of the trust company with per­
sonal property as collateral and such collateral subject to change 
and the control and custody of it left in the hands of the person 
owing the obligation. 

The statute contemplates that the lien which the holder of se­
curities of the class that may be accepted by an insurance company 
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shall become absolute in the holder thereof and subject to no other 
condition than the payment of the indebtedness. While in this case 
the mortgages are to be held not by the insurance company or 
trustees appointed by it but by the persons who are obligated to 
the insurance company or a board of trustees created by them. 

It cannot be said by any manner of reasoning that the bond 
you enclose is a first lien upon real estate and the depositing in 
trust of mortgages which are first liens upon real estate to secure 
the payment of the bonds does not change the character of the bond, 
and it follows from what I have said that I do not consider the 
bond as belonging to that class of securities which the statute pro­
vides insurance companies may hold for the purpose of fulfilling 
its obligations to policy-holders. 

Yours truly, 
JOliN FLI< .. "rCHER, 

Assistant Attorney General. 

liiGHW_tY&-TAKING GR.\VEL FROl\L-Road officers have right under 
chapter 164, acts of the thirty-fifth general assembly. 

A. ,J. Ln~LY, Drainage Engineer, 
Britt, Iowa. 

September 30, 1913. 

DE-tR SIR: Your letter of the :Jd instant, addressed to the at­
torney general, has been referred to me for reply. 

Your question is wlwther or not officeJ"s have the right to take 
from the highway gravel or other road building material found 
therein over the objection of the adjacent property owner. 

~ 

Our supreme court has held that the officer of a city had no right 
to quarry stone within the limits of a street for use in improving 
other streets although they might make reasonable use of material 
found in any street for the purpose of improving that street. (See 
Overman vs. May, 35 Iowa, 89, at 97.) Hence I am of the opinion 
that in the instant case whih• the road authorities would have the 
right to take all gravel necessary for the proper improvement of 
the highway adjacent to the land in question, provided the ad­
jacent land is not deprived of its proper lateral support and pro­
vided further that the land owner's ways of ingress or egress are 
not injured or destroyed. 
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llutler chapter 164 of the acts of the thirty-fifth geue~·al wssem­
bly you would have ample power to condemn the necessary tract 
of land for gravel. 

Your notice is herewith returned. 
Yours truly, 

C. A. ROBBINS, 
Assistant Attorney General. 

CouNTY 0FFICER~Bo.A.RD OF SuPERVISORS-C.A.NNOT P.A.Y B.A.NKS 
FoR THE CoLLECTION OF TAXEs-DEPUTY CouNTY OFFICERs­
MusT FuRNISH BoND-COUNTY ATTORNEY-PER CENT oF 
FINES-MUS'!' BE P.A.ID FROM GENERAL FUND.-TAXES-STAT­
UTE OF LIMITATION~DOES NoT RUN IF PROCEEDINGS ARE BY 
DISTRESS W .A.RRANT.-JusTICE oF THE PEACE-MusT AccouN'l' 
FOR MARRIAGE FEES IF HE Is ON S.tLARY BAsi~DEPUTY 
AuDITOR-CHARGE FoR NoTARIAl, WoRK MusT BE AccouNTED 
FoR. 

RoN. JoHN L. BLEAKLY, 
Auditor of State. 

October 1, 1913. 

DEAR Sm: Your letter of the 18th ultimo, addressed to· the at­
torney general, has been referred to me for reply. 

You request the opinion of this department upon the following 
questions: 

1. May the boards of supervisors allow bills to banks for 
collecting tax for county treasurer, as extra clerk hire to the 
treasurer? 

In my judgment this question should be answered in the nega­
tive. The law contemplates--that the work of the treasurer's office 
should be performed in that office and does not contemplate the 
payment of extra compensation or clerk hire except in the following 
cases: 

Where no regular deputy has been appointed but on account of 
the pressure of business in his office the treasurer is compelled tem­
porarily to employ an assistant; 

And in counties of 30,000 population or over such clerk hire 
may be allowed in addition to the salary of the regular deputy as 
the board of supervisors may deem reasonable. 
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2. Are the deputy clerks of the district court and other 
deputy county officers required to give bond~ 

This question should be answered in the affirmative. Code sec­
tion 1182, as amended by chapter 113, acts of the thirty-fifth gen­
eral assembly, exempts from giving honds the governor, lieutenant 
governor, members of the general asst'mbly, judges of courts, town­
ship trustees, aldermen and councilmen of cities and towns; and the 
following section rettuires all other cil'il officers to give bonds except 
as otherwise specially provided. Code st'ction 1186 provides, '' dt>pu­
ties of state, county, city antl town officps who are required to give 
bond shall give bond in such amounts as may be fixed by the gov­
ernor. board of supervisors or the council as the case may be.'' 

3. Should the county attomey 's per cent of fines be de­
ducted from the fines or paid out of the general county fund? 

This percentage to be paid the county attorney should be paid 
from the general fund and not from the proceeds of the fines col­
lected. The constitution requires the clear proceeds of the fines 
collected to be turned into the school fund. See constitution of 
Iowa, section 4 of subdivision 2 of article IX, and Woodward v. 
Gregg, 3 G. Green, 287 where the exact question was passed upon 
by our supreme court and the conclusion reached being against 
the right of dPtlttding tlw attornPy 's fpps from the funds collectt>d. 

4. Dot>S thP statute of limitations run against the county in 
thr collePtion o\ tax mort• than fiVP yPars tlelinqucnt '? 

This question should IJP answpred in tlw negative with the quali­
fication hovwver that where the state or county brings a suit in 
court to recover a judgment for the amount of delinquent taxes, 
then the statute of limitations would apply in the same manner as 
though the suit were brought by an individual; but where instead 
of bringing such snit the treasurer or other tax collecting officer 
proceeds to sell property liable for the tax under a distress war­
rant then the statutt> of limitations does not apply. See 37 Cyc. at 
page 1304 and 8tatr 1'. Wl'bber, ,Judgr, :n N. w.· 949. 

3. Are marriage fees of justices of the peace to he taken 
into cousidt•ration with fees s('t out in section 4597? 

'rhis departmrn1 has hPrPtoforP passrd 11pon this qnrstion mul 
lwld that inasmueh as the right of a justie!' of the }l{)aee to exact 
a fee for the performance of the marriage ceremony depends upon 
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the existence of his official position that the fee is therefore re­
ceived by him in his official capacity and must be accounted for in 
the same manner as other fees received by him where he is on a 
salary basis. See code sPction :n52 fixing the amount of such fee, 
and code supplement sPction 4600-a requiring such fees to be 
accounted for. 

6. Is a deputy county auditor having a notarial seal en­
titled to charge and retain a f<'e for affidavits connected with 
the application for lmnter 's lieense 'l 

This question should be answered in the negative. The supreme 
court of Xebraska in a similar case held that a county officer who 
had the power to take acknowledgments and who was also a notary 
public was recruired to account to his county for fees earned in 
taking acknowledgments <'ven though he took sanw in his capacity 
as a notary public rather than in his official capacity. State c.c 
rel Frontier County t'. Kelley, 46 X. W., 704. 

Your 7th aud 8th questions, propounded hy Mr. Edward Col­
lins, are as follows: 

What fee, if any, is tlw county auditor rpquired to chargP 
for tlw issuing of a eertifh•atr> to a l<>gally authorizc'd liquor 
dPaler to show his right to receiw shipmPnts of intoxicating 
liquors from interstate carri<::rs '? 

Can the county auditor lawfully rE'fUSP to issur such cPrtifi­
cate to a lrgally authorizE'd li<[UOr dealer for any reason, if 
such dPaler tPmlPr the fee demanded? 

I know of 110 1.tatute that recruires the couuiy auditor to furnish 
such a certificate as is herpin referred to. Code section 2419 con­
templates the furnishing of such a cPrtificate hy the c:erk and 
doubtless he would have thP 1·ight to charge a fee therefor. 
Hence it follows that the alHlitor is under no obligation to issnP 
such a CE'rtificate. 

Respectfully submitted, 
C. A. ROBBINS, 

Assistant Attorney General. 
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HANKS-TRVST ColiiP.\NIEs-S.\\'INGS B.tNK::;.-.\'ame cannot he 
framed so as to indicate that one institution is both a trust 
company and a savings bank. 

lioN. JoliN 1.~. BLE.\KLY, 

Auditor of State. 

October 8, l!H3. 

DKtR Sm: Yours of the !Hh of Septemht"r, a<ldresse(l to the 
attortH'.V general, has het'll referre(l to me for reply. 

You eall attention to the fact that thr> American Savings Bank 
of 1\Iaquoketa, Iowa, is speking to Hllll'tHI its artides of ineorpora­
tion in order to avail itself of the additional powers conferred 
by chapt(•r 1;)2 of the acts of the thirty-fifth gpneral assemhiy, and 
it is now proposed to name t hP institution tht• '' Ameri<"an Savings 
Bank & Trust Company". You call attention to sPction 6 of the 
ehapter above referrPd to which rP<Hls as follows: 

''Any trust company, state or savings hank, which under 
this act and hy its original or amendPd articles of incorpora­
tion shall he authorized to PXPreise any of the powers herein 
granted, shall haY\' thP word 'trust!, 'state' or 'savings' in­
corporatt•d in tlw uaml' tlwrpof; aud no corporation herein­
after organized without eomplying with the terms of this act, 
and 110 partner..;hip, indiYidnal or unineorporated association, 
shall incorporate or embrace tht• word ·trust' in its name." 

And you inquire wlwtlwr or not it is rwrmissible for a single 
concern to have a name that would indicatP that it was both a sav­
ings bank and a trust company. 

While the language of tlw s<•ction a bovc <pwtcd is not entirely 
clear, and while thP letter of it mig]U not prohibit one concern 
having two or more of thP words 1n<>ntioned in its name, yet thr 
spirit of the statute rrquir<>s that a trust <•ompany should have in 
its namP the word "trust"; a state hank, the word "state", and a 
savings bank the word ''savings', in order to distinguish the char­
acter of the institutiou. In other words, a savings bank, or state 
hank, which has som<' hut not all of tlw powers of a trust com­
pany, should not carry in its nam<• anything that might lead those 
dealing with it to lwlieve that it was a trust company; and on the 
otlwr hand a tn1st c·ornpany which has som!' hut not all of tlw 
powers of a hank, should not (•arr.Y in its nanw words indicating 

10 
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that it is a bank. Hence your inquiry should be answered m the 
negative. 

Yours truly, 

C. A. RoBBINs, 
Assistant Attorney General. 

CouNTY OFFICERs--ALLOWANCE FOR DEPUTIES AND CLERK IImE­
Bo_mD OF SuPERVISORs CANNOT ALLOW TO 0l!'FICER BuT ONLY 
TO PERSON EMPLOYED.-COUNTY ATTORNEY-COUNTY LIABI,E 
To HIM FOR FEEs IN NUISANCE CAsEs.-CLERK-FEE BooK 
MUST BE LEFT IN OFFICE AT EXPIRATION OF TERM.-BO.\.RD OF 
REVIEW-CoMPENSA'l'ION.-Word ''session'' in section 669 code 
interpreted. 

HoN. JoHN L. BLEAKLY, 
Auditor of State. 

DK\R SIR: Your first question is: 

October 2!1. 1!11a. 

"Has the board of supervisors a legal right to allow to H 

county officer direct a specified amount for compensation of 
deputy or other clerk hire, or must the amount he allowt'tl 
direct to the JWrson perforniing thr sprvice?" 

This question should be answered in thr npgatiw t'xc<>pt as to 
shPriffs. Under code supplement section 510-b the salal',\' of tht> 
chief deputy is to be paid by the sheriff ont of 1 he compensation 
allowed him under section 510-a. 

Prior to the enactment of chaptpr 4:1, acts of tlw thirty-fiflh 
general assembly, the board of supervisors was anthorized by eo(ll' 
supplement section 4 79 to allow such additional compensation tn 
the auditor as it deemetl re<~sonable. However. by thP last para­
graph or subdivision of chapter 43 this additional compensation is 
now limitt>1l to tlw dl'Jmties ailll cl!'J'ks awl is 110 longl'r allowPd di­

rrct to the auditor. 

Your sc>cond tllll'st ion is: 

"Has tht> hoard of snpt~rvisors a legal rigllt to allow dirrr1 
to llw !'Ollll1y auditor a t•f'J'tain amount in atl(li1 ion to his sal­
al'y for· fh·ainagp wor·k, or may tlw,v siurply allo\1' lh!' auditor 
extra help on this account 'I'' 
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This matter is governed by ehapter 121, acts of the thirty-third 
general assembly, the material portion of which reads as follows: 

''Whenever a levee or drainage district or districts shall !J,• 
petitioned for or established in any county, the hoard of su­
pervisors shall furnish such additional help, as shall he just 
and reasonable, to be paid by thP connt._\-.'' 

Hence, it follows that the pay should go to the help and not to the 
county auditor. 

Your third question is : 

''Under section 2930 of the code, is the county auditor re­
(1Uired to transfer (1uit claim deeds or patents that do not 
convey real estate, but simply to cure some defect in the title?'' 

'l'his question should be answered in the negative. 

Your fourth ttnestion is: 

''Is the county, under section 2406, code supplement, or 
any other section, liable to the county attorney for fees m 
successfully prosecuting injunction suits for nuisances?'' 

This question should lw answered in the affirmative where thE' 
costs are not collectible from the defendant. See Newman & Blake 
v. Des Moines County, 85 Iowa, 89, holding that where the fee is 
taxed as part of the costs the county is liable therefor; and also, 
Parr v. Seward, 82 Io;ya. 221, wherein it is held that the county 
attorney where he prosecutes the injunction snit is entitled to the 
fee in addition to his salary. 

Your fifth question is : 

"When the clerk of courts goeS, out of offiC(', is he entitlPd 
to take his fee and cash books with him, or should hr leavr 
them in the office as a permanent record?'' 

In my judgment these books should he left in the office. Any 
book which the officer keeps in his official capacity whether re­
quired by the letter of the statute or not should, in my judgment, 
remain as part of the records of the office. 

Your sixth question is : 

"What is the meaning of the word session, as used in section 
669 of the code, or can the council meet nine hours in one 
day and call it three sessions of three hours each'?'' 
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In view of the fad that it was the commm1 practice throu~hout 
the state to hold thPS<' sessions of the hoard of t•qualization 111 the 
evening in my judgment the statutt" only eontPmplate(1 a Hingle 
session in any onp day and that that srssion should he three hours 
in length in order to constitutl• a, st•ssion f01· which $1.00 might 
be paid. This statutP, howt>vt>r, has hePn (·hangPd as to first class 
citiPs hy chapter ;)() of the thirty-fifth geueral assPmhly, whieh 
>vill hPr('H ftl·r gowrn as to sueh cities, tht> material portion of 
which rt>ads as follows: 

"Except when aeting as nH•mbers of the board of review. 
for whit:h servicl' tlwy shall r<'cPiw not mort> than two dollars 
a day for each (lay wlwn acting as a board of reviPW, to lw 
paid out of thP county treasury." 

Yours truly, 
c. A. ROBBINS, 

Assistant Attorney General. 

ScHooLs-INsPECTOR oF KoR;-.urJ 'l'IUIC'\ING-8.\L\RY, How P.\ID­

:\'uMBER OF INSPECTORS TO BE APPOINTED. 

October 29, l!ll:3. 
1\IH. A. M. DEYOE, 

Superintendent P11blic lnstrllct·irm. 

DE.\R SIR: Yours of thr lOth instant, addressed to the attonwy 
genual, has been referrPd to me for reply. 

You call attention to section 5, of chapter 181, acts of the thirty­
fifth genpral assembly which reads as follows: 

''In accordancP with tlw fort>going provisions of this spc­
tiou, the supcrintPndt•nt.of public instruction is authorizc•d to 
appoint an inspector of 11ornwl trai11iny in high schools and 
private and dPnominatiOiwl sehools at a salary of not to ex­
ce<>d two thousalHl dollars ($2,000.00) ppr year and necpssary 
travPling expenst"s whilP in thP dischargp of his dutiPs.'' 

You also state: 

"The thirty-fifth ge1wral assembly rPpealcd certain sections 
of chapter 181, acts of the thirty-third grneral assembly by 
the enactments found in chaptpr 242 acts of the thirty-fifth 
general assembly. It will be observed that spction 2 of chapter 
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131, section 4, section 8 and section 9 were repealed or amended, 
but no changes were made in section 5 of chapter 131, acts 
of the thirty-third general assembly. The thirty-fifth general 
assembly also enacted chapter 103 relating to the department 
of public instruction. Section 8 of this act provides for the 
payment of salaries of tht> state superintendent, his deputy, 
chief clerk and rt>gular inspectors, and that a1l such salaries 
are to be paid monthly upon a warrant of the state auditor." 

And you then propound the following question: 

''Should the inspector of normal training in high schools 
he paid under chapt<'r 131, acts of the thirty-fourth grneral 
assembly or under chapter 103, acts of the thirty-fifth general 
assembly 1'' 

In my judgment the inspector of normal training should be 
paid under the chapter first mentioned, to-wit, chapter 131 of thP 
acts of the thirty-fourth general assembly, as amended by section 
3, chapter 242, acts of the thirty-fifth general assembly. 

You also call attention to section 7 of chapter 103 of the acts 
of the thirty-fifth general assembly, and especially to that por­
tion of the same which r0ads as follows: 

'.'He shall also appoint a chief clerk and such regular in­
spectors of the public schools of the state, including rural 
graded and high schools, as he may . deem necessary, not ex­
ceeding three. '' 

and you then inquire : 

''Is the superintendent of public instruction entitled under 
this act to app.oint three regular inspectors in addition to the 
normal training inspector, who h<lS charge of the normal train­
ing work only 1 '' 

In my judgment this qtwstion should he answered in the affirm­
ative. 

Yours truly, 
c. A. ROBBINS, 

Assistant Attorney General. 
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BOARD OF CONTROL-EMPLOYMENT OF SUPERVISING ENGINEER.­
Statute is broad enough to permit such employment. 

BoARD OF CoNTROL, 
Statehouse. 

October 30, 191:3. 

GENTLEMEN: Your letter of the 21st instant addrC>SSPd to the 
attorney general has been referred to me for reply. 

In your letter you call attention to the fact that your board has 
the government and control of fourteen state institutions and that 

''At each of these institutions there are heating plants, 
electric lighting plants, engil!es, boilers, wells and pumping 
outfits. At each of these institutions there is a local engineer 
in charge of the various electric lighting, heating plants, en­
gines and boilers, etc. The board purchases each year about 
100,000 tons of coal for the use of the different institutions. 

''In our opinion it is necessary for the proper and economical 
management of these different heating, lighting and pumping 
plants, to have a supervising engineer to have general sup.er­
vision and charge of the various heating, lighting and steam 
plants at the different institutions. 'rhis engineer would be 
employed by the board and devote his entire time in supervis­
ing the different engines, boilers, pumping outfits, he11ting and 
lighting plants. He would also have charge of the testing of 
the coals used at the different institutions which art> now pur­
chased in the British Thermal Unit Basis.'' 

You ask to be advised whether or not you are authorized under 
the law to employ such an officer or employee. 

By code supplement section 2727-a3 it is provided: 

''The board shall be provided by the proper aut.horities with 
suitably furnished offices at the seat of government, and shall .. 
employ a competent secretary who shall receive a salary not to 
exceed two thousand dollars ($2,000) per annum, and may also 
hire a stenographer and such other employees as may be neces­
sary." 

By code supplement section 2727 -a4 an appropriation is provided 
from any funds in the state treasury not otherwise appropriated 
sufficient to pay the salaries and expenditures thereby authorized. 

In my judgment the term'' such other employees as may be neces­
sary", as found in the section above quoted, is sufficiently broad 
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to authorize the employment of a supervising engineer such as 
that referred to in your letter, and that his compensation might br 
paid from the appropriation mentioned in the last cited section. 
It follows therefore that your inquiry should be ans>vered in the af­
firmative. 

I am directed by the attorney general to say to you that it might 
be advisable to procure in advance the consent of the committee on 
retrenchment and reform to the employment of such an engineer. 

Yours truly, 
C. A. ROBBINS, 

Assistant Attorney Gene1·al. 

STAI,LIONs-I,rEN F'OR 8ERVICE.-0wner has lieu if he complies with 
SPetion 2341-a of code supplt>ruent. 

December :i. 1!Jl:~. 

A. R. COREY, 
SL'cretary, State Agricultural 1kpt.. 

Statehouse. 

DEAR 8rR: Yours of the 3d ultimo addresst>d to tlw attornpy gPn­
cral has been referred to me for reply. 

You call attention to the provisions of ch.apter 135 of the acts of 
the thirty-third general assembly which give a lien to stallion 
keepers complying with certain sections of the codt• supplement; 
also to chapter 100 of the acts of thP thirty-fourth g<>nPrt\1 assembly 
repealing these sections of the codt> supplrnwnt and Pnacting sub­
stitutes therefor, and yonr question is: 

"Would this act of thr 34th ge1wral assrm hly itivalidatt• thL' 
lien law for service fer. or is the act still valid and may it 
be used in the collection of stallion service fees hy the owners 
of both pure bred and grade stallions. whethrr m· not thry hav1' 
rmnplted with chapter 100, acts of the 34th rJPIIO'nl nssembly, as 
anwndcd by chapter 1H8, ads of tltr .'l:it/1 rJCII<TIII assembly." 

In my judgment the law giving lien is still in force lmt that in 
order to have the lien the keeper would haw to comply with tlw 
provisions sul9stituted for code supplement sPction 2:lJ.1-a Hllll tht' 
following sections, instrRd· of ('Om plying with thr provi;;ions of th1• 
I'PJwah·d ~·"lions. 

Y OIII'S 1 I'U]_v, 

' C. A. ROHHIND, 
Assistant Attorney General. 
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PRrM.\RY-PER CENT O-"' YoTE NEcEssARY To No~uN.\TE-liEAD OJ.' 

TICKET.-Vote for governor is proper basis in determining 
sufficiency of vote. 

( 'UUNTY A'I'TURNEY WM. H. WINEQ,\R, 

Perry, Iowa. 

,January :l, 1!114. 

DEAR ~IR: I am in receipt of your communication of the :30th 
ultimo directing my attention to section 1087-alO supplement to the 
eode 1907, which provides that in computing tlw percentage of vote 
which each candidate must receive upon his nomination papPrs . 
.. the percentage shall be the vote cast for tlw hPad of the tick<>t ", 
and requesting an opinion as to whether a county officer should 
then•fore receive two per cent of the vote cast for the elPctors in his 
<·otmty, thP governor, or tlw county auditor who polled the largest 
vote on the county ticket. 

'I'his statute' has gpnerally been constrnted to mean tlw vote re­
ceived for the electors for president during a pr("·;identiHl elrctiou, 
and other years the votP cast for governor. In ord( r, howPvrr, that 
then• may b(' no controversy about tlw matt< r, I would suggrst 
that the candidates in question receiv<> at least the JH'l'ct•ntage <·ast 
for governor during snch (']Pction. 

You will notice that sPction 1087 -a:3, suppl('mPnt to the code, 1 !107, 
provides that tlw title '·political party'' shall mean ''a party which 
at the last fJI'('CPdiug t'leetion cast for its candidate for governor at 
]past two rwr centum of tiH' vote cast at said election" etc. You 
will also notic<' that chapter :iH, acts of the thirty-fourth g('neral 
as..'!rmhly, usrs tlw v:lh· for governor in determining whPther or not 
a candidatP has !wen nominatt>d whose name did not appPar upon 
thr official ballot, hut who was votPd for at tlw primary by a cer­
tain nurnher of vctc•rs; benet>, as I said befcrP, if the votr for t>lt•c­
tors for president dO('S not excPed the votP for govPrnor, I woul<l 
suggest that each candidate re!i<>ive the nrcessary percentag(' of tl1P 
vote cast for governor. 

Thr county auditor would .not undc•J' any eon:o;trut•tion he eon­
siderpd the head of thP ticket. 

Yours vrry truly, 
GEORGE CossoN, 

Attorney General of Iowa .. 
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CORPORATIONS-MEETING OF STOCKHOLDERS-MUST BE IIELD IN THE 
STATE WHERE INCORPOR-\TED.-Board meetings may be held 
elsewhere nnlt•ss prohihited by articles of incorporation . 

DEs l\lmKEs BRIDGE & IRo!\ Wmm::-;, 
Curry Building, 

Pittsburgh, Pa. 

• January 13, 1914. 

GEN'l'Lr;~mN: Your lPtter of tlw lOth instcmt, addressNl to At­
torney Qpneral Cosson, has been rpferred to me for reply. 

You state that you are an Towa corporation having your principal 
place of business at Des Moines, and requeRt to be advised as to 
whether you may legally hold your annual stockholders' meetings 
and meetings of the board of directors at your office in Pittshurgh. 

Section 1612 of chapter 1 of title rx of the code of 1897, being a 
part of the chapter under which yon are incorporated, in so far as 
it is material in answer to the (1uestion propounded by you reads as 
follows: 

"If the corporation transacts business in this state, the arti­
clrs shall fix its principal place of bnsinrss, which must lw in 
this state, and in charge of an ageut of the corporation, at 
which place it shall keep its stock and transfer books and hold 
its meetings. '' 

In view of this section I do not believe that you could h•gally hold 
a stockholders' meeting at any p~aee outside of the state of Iowa, 
and am inclined to think that it would he necessary to hold your 
meetings at the place of business designated in your articles. The 
courts hold in general that unless the sharter of the corporation or 
the statute under which it is organized expressly confers upon 
the corporation the power to hold its stockholders' meetings outsidL' 
of the state they can meet only within the limits of the state for the 
purpose of electing directors and performing other constituent acts. 
This rule, however, applies only to stockholders' meetings. 

The general rnlP as to conducting business hy the hoard of direc­
tors of a corporation is that unless prohibited by the charter of thr 
corporation or a state statute their meetings may he held without the 
limits of the state creating the corporation. I make this latter state­
ment for the reaRon that ofttinws in com•truing the law there is a 
failure to distinguish between the, meetings of the stockholders or 
members of the corporation held for constituent purposes and the 
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meetings of the board of directors convened for the purpose of 
transacting the business of the corporation. 

Yours truly. 
JOHN FLETCIIER, 

Assistant Attorney Grneral. 

ScHooLs-TK\CIIER:-;.-Cau collect pay wherp schools arP closed on 
account of epidemic. 

January 30, 1914. 

E. RITCHISON, 
Modale, Iowa. 

DEAR SIR: Yours of the 29th instant, addressed to the attorney 
general, has been refered to me for reply. 

Your question reads as follows: 

''If the local board of health ordered the public schools closed 
on account of an epidemic of a contagious disease, can the 
teachers collect their wage as if they had taught during the pe­
riod 1 On what section of the code of Iowa do yon hase your 
opinion ? '' 

In my judgment this tluestion should be answered in the affirma­
tive. However, it is not based on any section of the Iowa code but 
is a matter of the construction of the contract with the teacher. 
The weight of authority seems to favor the proposition that a con­
tagious disease or the destrhction of the school building is not an 
act of God nor of the public enemy within the meaning of the school 
law and that where the teacher is ready and offers to continue his 
duties under his contract of employment no deduction can be made 
from his salary for the time that the school is closed by reason of 
such contagions disease. See, 

35 Cyc, 1099, and cases there cited; also 
McKay vs. Barnett, 50 L. R. A., 371. 

I also call your attention, however, to the case of School District 
of Sherman vs. Howard, 98 N. W., 666, where the supreme court 
of Nebraska takes a different view where the school is closed by the 
local board of health. 

What has bt>en said is on the theory that the teacher's contract 
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is silent on this subject. On account of the peculiar wor(ling of 
some contracts a different rule has been applied. 

Yours truly, 
r,, A. ROBBIK>', 

Assistant Atfornry Gr /leral. 

IowA STATE Cor,LEGE-ATIILETICS-PAYMENT oF ANNUAL FEE FoR 

ATHLETIC PRIVILEGEs.-School has no right to pxact a fee from 
all students to support athletics. 

MR. R. A. PEARSON, 
Ames, Iowa. 

January 30, Hl14. 

DEAR MR. PRESIDENT: I am in receipt of your communication of 
the 26th instant in which you direct attention to the fact that 
Prof. Spinney on November 17, 1913, submitted to Mr. Robbins the 
question: "Have the college authorities the legal right to require 
each student to contribute to the support of athletics, forensics, or 
other student activities?'' 

You refer to the negative reply given by Mr. Robbins and a modi­
fication of this opinion in an interview at the time he was ill antl 
confined to his home. 

You also enclose the issue of the I. S. C. Student of 'l'uesday, 
January 13, 1914, where the matter is referred to at length as a 
news item and also discussed editorially. 

At the time the first opinion was given Mr. Robbins conferred 
to some extent with me. Until, however, you discussed the matter 
with me over the 'phone I had not received all of the facts necessary 
to a correct conclusion, and I think thi~~ accounts for the conflicting 
opinions of Mr. Robbins. W c were both clearly of the opinion thai 
the board of education could ret1uire that every able-bodied student 
take some form of physical exercise under the supervision of some 
one connected with the college. It was never understood that this 
was already required by the college and that the question submitted 
had no direct relation to the health and physical development of 
the particular student, but rather a compulsory fee for the purpos(' 
of promoting athletics as a sport independently of the individual 
benefit received by a particular student. 

After rrading ;vour letter carefully and giving full ronsidrrntion 
to its desirability and tlw unaninlity of tlw stndPnt body for a 
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rule of this character, and after considering all of the reasons ad­
vanced in the I. S. C. Student, I am nevertheless of the opinion 
that the college faculty and board of education are without author­
ity to exact a fee for the promotion of athletics as a sport. 'l'lw 
fact that a large majority of the students re<JUests that such a rult• 
be established will not confer power in the absence of authority in 
the premises. 

As a practical matter it seems a little difficult to understand why 
if such a large number of students desires the payment of a fee in 
advance which entitles them to all the privileges for the college 
season, that this may not be arranged in a voluntary way much the 
same as a season ticket to a Chautauqua, fair or lecture course, a 
season ticket being much cheaper to the person who attends regu­
larly than though separate admission was paid for each number on 
the program. 

The same energy, college spirit and enthusiasm which seems to 
be manifested in order to secure a ruling by the faculty and board 
of education, ought to induce almost every student to voluntarily 
pay the fee to secure a ticket for the college year entitling the 
holder to all atht'letic contests; but regardlrss of the merit of these 
suggestions I am of the opinion, as ahovp stated, that thP faculty 
and board of education are without authority to make a rule to re­
quire each student to pay semester' or annual fee for thP promotion 
of athletics. 

Nothing herein contained, however, should be construed to mili­
tate against the authority of the board of pducation and faculty to 
include in its course of study or curriculum a sufficient amount of 
physical exercise, whether in thr form of military training, gym­
nasium work or work upon the athletic field, in order that the train­
ing and development of the body may be in keeping with the disci· 
pline of the mind. 

Yours vpry truly, 
GEORGE Co~~oN, 

Attorney General of Iowa. 
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BOARD OF HEAL'l'II-AUTIIORITY TO BUILD DETE~TION IIosPIT.\L.­

Board has authority under chapter 156, acts of the thirty-fifth 
general ass<>mbly to build such hospital. 

\VM. T. O.ums. ('ounty Attor11cy, 
Clinton, Iowa. 

.January :n, l!H4. 

DE.\R Sm: Your l<>tter of the 1 !lth instant, ad(lressed to the at­
torney g(•neral, has hN·n referr<>d to mP for iuwstigation and reply. 

Your question is wlwther or not th(· !neal hoard of IH'altb ulHI<'r 
the present law still has pow<>r to build a JWSt house or detention 
hospital. 

In my judgment this question should he ans\\'('l'Pd in the affirma­
tive. Under code supplement section 2570-a no exprt>ss provision 
conferring such power will })(' found. Ilowl•ver, it is proYided in 
said section : 

''All bills for exrwnsPs incnrrt>d in earl·ying out tlw provi­
sions of this sertion and in rstablishing, maintaining or raising a 
r1uarautinr, including disinfl•t'tion ami tlH• building aud fur­
llishiug of any pest house, ddr ntion or olhrt· lwspital, shall lw 
filed with the clerk of the local board of health, which hoar(] 
shall examine tlw same and act thereon at its next regular 
meeting after same has he(•n fill'd with th(• clPrk, and shall ct•r­
tify thP amount allowed hy it th(•rpon to the county auditor, 
and the board of supervisors shall act upon said hill as thus 
certified at its first regular meeting thereaftrr. ·' 

Hence, the power to build and furnish a detention hospital, while 
not rxpressly conferred is nevertheless very clParly implied. 

By chapter 156 of thP acts of thP thi.vty-third ge1wral assembly 
this section is reJH•aled and a substitute enact(•d tlwrdor, and while 
the language is changed in many particulars y<'t t ht>l'(' has not he en 
such a change in my judgment as express<•s tlw intention of thL' 
legislaturP to withdraw the pow(•r to hnild. Th(• language now 
reads: 

''All hills and <·xpenses incurred in (•aJTying out tlw JH'd­

visions of this section and establishing, maiutainiug and raising 
quarantinr and furnishing necessary dcftntion hospitals shall 
he filed with the clerk of thP loeal hoar(] of health. '!'his boai'<I 
at its next rPgnlar nlPeting, or sprl'ial llH'<'ti11g callPd for that 
purpose shall examine and audit 'the s<llll<', and if fouud eorr<·et 
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approve and certify the same to the county board of suprt'­
visors for payment.'' 

The very nature of the case and the fact that the board mi!{ht 
not be able to rent or procure an existing building for use as a de­
tention hospital is an additional reason why the power to build 
should be construed to be embraced within the power to fumish. 
In other words, the power to furnish should receive such a broad 
construction as would permit the board to rent, lease or build build­
ings for use as detention hospitals, and where it is necessary to 
build the'y should have the power to build buildings of either a 
temporary or permanent character as might seem best under the 
circumstances. 

Our supreme court has held "the power to furnish" to con fer the 
power to obtain and procure. See Feidenheimer vs. Oottnty of 
Woodbut·y, 76 Iowa, 379. 

Yours truly, 
C. A. Rm~m:-;::-:, 

Assistant Attorney General. 

ScnooLs-ELECTION oF 0FFICERR-TIME FOR FILING NoMINATIONR. 

-General rule as to computing time is applicable. 

March 5, l!H4. 
w. L. STERN, 

Logan Iowa. 

DEAR SIR: Your letter of the 4th instant requesting a con­
struction of chapter 245, acts of the thirty-fifth general ass<>mbly 
with reference to the time for filing nominations for the office of 
school director has been referred to me for reply. 

The statute with reference to the time for filing nominations reads 
• as follows: 

''The names of all persons nominated as candidates for offic(' 
in all independt>nt eity or town districts, shall be filed with tlw 
secretary of the school hoard not later than seven clays pre­
vious to the day on which thr annual school election is to he 
held.'' 

As you doubtless know we have a statute which fixes the method 
of computing time. This is paragraph 23 of sPrtion 48 of tlw code 
of 1897, and reads as follows: 
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"ln computing time, the first clay shall be excluded and tht· 
last included, unless the last falls on Sunday, in which case the 
time prescribed shall be extended·so as to include thP whoiP of 
the following Monday.·· 

Applying this rule in computing time under the law rf'ferred to. 
the last day for filing would he on Monday, March 2d. The word 
''previous'' used in the statute is equivalent to and synonymous 
with "prior". You refer to the provision of the statute with rPf­
erence to the service of original notices as being analogous with this 
section. You will observe that in our original notice statute the 
law rec1uires notices to be served ''in such time as to leave at least 
ten days between the day of service and the first day of the next 
term.'' Clearly under that section it was intended to exclude in 
computation of time both the day of service and the first day of the 
term, while in the statute under consideration there are not express 
words sufficient to take it out of the usual rule for computing time 
and this section comes within the general rule that wlwre an act is 
to be done a specified number of days before a definite or re<JUiretl 
number of days is computed by excluding the first dny and includ­
ing the day on which the event is to occur, and this rule is appli­
cable not only in civil matters, but in criminal matters as well. 
See the recent case of Sta.tr v.~. Smith, 144 ~. W., :32; also Cor• rs. 
Buell, 6 N. W., 621. 

Yours truly, 
JOHN B'LETCHER, 

Assistant Attorney Ocneral. 

<'rTrEs AND TowNs-PAVING-TAXING COsT TO ABUTTING PROPERTY. 
-Property not more than half way to next street and not ovrr 
300 feet from improvement may he assessed. 

DANIEL H. :F'ITZPATRICK, 
Mason City, Iowa. 

:March 9, 1914. 

DEAR SIR: Yours of the 3d instant addressed to the attorney 
general has been referrPd to me for reply. 

'fhis department has not, thus far, been called upon to interpret 
ehapter 76, acts of the thirty-fifth general assembly to whieh you 
refer. However, my understanding'of the purpose and meaning of 
the statute was to enable the cost of the street improvement to be 
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taxed in proportion to the lll'HL'fits received by the property. 
whether almtting upon such street or not. provided tlw property 
is not more than half way betwt>en the stret>t improwd and tht> next 
strt>et, and not more than thn·e hundrt><l feet distant from sneh 
stret>t, and if 1hP improvemPnt is upon an all(•y, not more thau 
one humh·<·<l feet distant from slH•h alley. 'l'ht> gPneral purposl' 
of the statute was to l'Pach property which does not ahut upon the 
street improvPd, provid<•d it is not more than half way to the nPxt 
street and not more thau thrPl' hundred fed distant from the stre<'t 
improved. 

Yours truly, 
C. A. RonmNs, 

Assistant Attorney General. 

f'ITIES-S.\L.\RY OF 0FFICERS.-Section 3 of chapter 102 acts of 
the thirty-fifth gPneral assembly interpreted fixing t>alaril'S of 
mayors and councilmen. 

March 10, UJ14. 
0. B. TowNE, 

Keokuk Industrial Ass 'n. 
Keokuk, Iowa. 

DEAR SIR: I have yourSI of the !Jth instant in which you call 
attention to the provisions of section 3, chapter 102 of the acts 
of the thirty-fifth ge1wral assembly as lwing the law inquire1l 
about in yours of the :M instant. If you will examine the indt>x 
you will find that this chapt(•r is neither referred to under the 
title of '· CitiPs and Towns'', nor "Cities under Special Charter", 
nor ''Cit iPs under Commission Form of Gowrnment' '. The pro­
vision to which you r,•fer reads as follows: 

"For the mayor, no' to exeeed the sum of one hundrt><l 
fifty dollars ($150.00) pcr annum for each onP thousand (1000) 
of population, or major portion tlwreof, in such city, and for 
each eouncilman in such city, not to pxcer(l the sum of one 
hundred twenty dollars ($120.00) per annum for each one 
thousand (1000) population. or major portion thereof: pro­
vid('d, however, that in such city no mayor shall receive a 
salary greater than the sum of twenty-five hundred dollars 
( $2500.00) per annum, nor in such city shall a councilman 
receive as his annual salary an amouut gr~atcr than two thou· 
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sand dollars ($2000.00) per annum; and provided, further, 
that from and after the passage of this act, and during the 
first term of his office under the provisions of this act, the 
mayor and councilmen shall hy ordinance fix thPir compen­
sation as herein provided for their tt•rm of office; but there­
after the salary of any such officer shall not be increased or 
dt>creased during the term for which he shall have been 
elected or appointed.'' 

In my judgment this provision authorizes the new council to 
fix for the~selves and the mayor an annual salary based upon 
the population as follows: For the mayor not to exceed $150 for 
each thousand of population or major fraction thereof of 501 or 
over; and for councilmen a salary of not to exceed $120 for each 
thousand or major fraction thereof; in no event hm,·ever should 
the salary of the mayor so fixt>d exceed $2500 nor of the coun­
cilmen exceed $2000 pt>r ammm. 'fhis ordinance should be enacted 
during the first term of office under this act and thereafter the 
salary of any such officer should not be increased or decreased 
during the term for which he is elected or appointed. 

It will be notPd that the amount of the salaries is to be left to 
the council within the maximum limits fixed in this section. 

By the last national census Keokuk had a population of 14008 
which would authorize a maximum annual salary to the mayor 
of $2100 and to thr councilmen thr sum of $1680. 

Yours truly, 
c . .A. ROBBINS, 

Assistant Attorney General. 

CouNTY .ATTORNEY-ALLOWANCE FOR OFFICE RENT.-Board of su­
pervisors may pay rent for office for county attorney when 
none is provided by county. 

B. B. BuRNQUIST, Co11nty Attorney, 
Fort Dodge, "'.owa. 

March 18, 1914. 

DEAR Sm: Yours of the 16th instant addressed to the attorney 
general has been referred to me for investigation and repl~·. 

You call atten'jon to the fact that Mr. Wall has advised the 
officers of your county that thr hoftrd could not pay more than 

11 
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$1250 per year as salm·y to the eounty attorney. As I nndt>rstand 
your letter you concede this to he the law, and your further in­
quiry is vvhether or not the hoard may in addition to the maximum 
salary provided hy law allow the additional sum of $25.00 per 
month, or $300 per year for office rent and for the servie<'s of a 
stenographer. In your h•tter you say the law would cPrtainly pPr­
mit the board renting an offiee for its county attorney and lw llll­

doubtedly could collect anything that he had to pay out for work 
done by a stenographer. 

The section of our statute covering the matter is co<le section 
468 which reads as follows: 

''The board of supervisors shall furnish the clerk of the 
district court, sheriff, recorder, treasurer, auditor, couuty at­
torney and county superintend<•nt with offices at /he !'OIIIIf.IJ 

seat, togethe1· with fuel, lights, blanks, books and stationtry 
necessary and proper to enable them to discharge the duties 
of their respective offices; but in no case shall an:v such offi­
cers, except the county attorney, he permitted to occupy an 
office also occupied by a practicing attorney. :Kothing hen•in 
shall be construed to include the law hooks or library of the 
county attorm•y.'' 

In my judgment this section furnishes ample authority for the 
hoard of supervisors to allow th'e county attorney, where it does 
not furnish him an office in the court house, a reasonable amount 
for office rent. But thc.re is no authority found in this section 
for any allowance for services of a stenographer. As to whether 
or not there is any other provision whereby an allowance might be 
made for work done by a stenographer I haw been unable to 
find anything bearing thereon <>xcept code snpplemrnt section 308 
which provides: 

"In addition to the s~lary above provided, he (the county 
attorney) shall receive the fees as now allowed to attorneys 
for suits upon written instruments where judgment is obtained, 
for all fines collected where he appearr for the state, but not 
otherwise, and school fund mortgages foreclosed, and his nec­
essary and actual expenses incurred in attending upon his 
official duties at a place other than his residence and tlw 
county seat, which shall be audited and allow<>d by the hoard 
of supervisors of th<> <>mmty." 
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Hence, it follows that in addition to the furnishing of an office, 
fuel, lights, blanks, books and stationery provided for in section 
468 of the code, the only expenses the county attorney is entitled 
to recover are his necessary and actual expenses incurred in at­
tending upon his official duties at a place other than his resi­
dence and the county seat. If the services of a stenographer were 
necessary and expense had adually been incurred for that pur­
pose at a place other than the residence of the county attorney 
and other than the county SL•at of his county I am inclined to 
think that this section would authorizP an allowance therefor but 
not otherwise. 

Yours truly, 
c. A. ROBBIN~, 

Assistant Attorney General. 

HuPEHIN'l'ENDENT oF PuBLIC lN::,:THUC'l'ION-htw l\LtKING OFFICI·~ 

APPOJN'l'IVE-CONS'l'I'l'U'l'ION.iLITY OF L.tw.-Chapter 107, ads 

of the thirty-fifth general assembly held constitutional. 

R. M. MARVIN, Attorney, 
l\Ianehestrr, Iowa. 

March 18, 1914. 

DE.m Sm: Yours of the 17th instant addr<•ssed to the attorney 
general has been referred to nw for reply. 

Your question hriefly stated is whether chapter 107, acts of the 
thirty-fifth general assembly providing for the selection of a county 
superintrndent, and chapter 103 of the thirty-fifth general as­
semhly, providing for the appointment of superintendent of pub­
lic instruction, are constitutional and you "'call attention to article 
2 of section 7 which you say reads as follows: 

"State, county and township officers shall bt> <'lee ted on 
Tuesday after the first Monday, in ~ ovemht>r ". 

hut which in fact reads as follows: 

"The general election for state, district, county, and town­
ship officers shall be held on the Tuesday next aftpr the first 
Monday in November." 

lu view of the fact that courts only hold acts of tlw legislaturP 
to hr> nnronstitntional whrn th(• emw •ran lw (lt>1<'rmin<:>d on no 
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other ground, this department should be slow to assert that any 
act of the legislature is unconstitutional. However, I would sug­
gest that the constitutional provision to which you refer was simply 
intended to fix the time of holding the election for state, county 
and township officers, and it is not equivalent to saying that all 
state, county and township officers shall be chosen by election. It 
simply means that such as arP to be elected shall be elected at the 
time fixed. If the offices involved were offices created or provided for 
by the constitution, there might be some ground for your con­
tention, but inasmuch as these offices were created by the legis­
lature and not by any constitutional provision, the legislature might 
provide for their selection by appointment rather than election. 

Hence, I am of the opinion that both chapters referred to are 
constitutional. 

Yours truly, 
c. A. ROBBINS, 

Assistant Attorney General. 

HoG CHOLERA SERUM-FuND FOR How UsED-PAYMENT OF IN­
SPECTOR FROM Sucn FuND.-Person employed to report on 
results of use of serum may be paid from fund. 

C. H. STANGE, Director, 
State Biological Laboratory, 

Ames, Iowa. 

March 20, 1914. 

DE.\.R SIR: Your lPtter of January 30th, together with copy of 
lett{'r of President Pearson, dated January 26th, has been re. 
ferred to me for reply. 

Your question briefly stated is whether or not a veterinarian 
might be employed to look up. and report on instances where the 
results of the use of hog cholera serum were unsatisfactory and 
to charge the expense of such employment to the serum fund pro­
vided for in section 3 of the act which provides in part as follows : 

''Said moneys shall be kPpt by said treasurer in a separate 
fund to be known as the serum fund and he shall pay out from 
said fund as other college funds are expended but only for 
expenses directly connected with the maintaining of said lab­
oratory and t1JP manufaetnrt>, purchase anrl distribution of 
:-;aid serum.'' 
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In my judgment any investigation necessary to determine 
whether or not the serum was properly manufactured, would be 
an expense that might be paid from this fund and that under 
section 1, which authorizes the president of the college to appoint 
a director of said laboratory and such assistants as are deemed 
necessary to efficiently carry on said work and with the approval 
of said board fix the salary of said assistants, such veterinarian 
might be appointed and paid from said fund. If the appropria­
tion provided for under section 11 of the act is sufficient he might 
also be paid from that source. 

I am also of the opinion that an inspection of this sort might be 
made of the serum of other plants which it is the purpose of the 
director of the laboratory to purchase and distribute under the 
provisions of section 2 of the act, but the inspection of serum or 
the results of its administration, unless manufactured by or dis­
tributed through the state laboratory or under the supervision of 
its director, would not fall within the above rule and should not 
be paid for from the serum fund but might be paid from the 
appropriation provided for in section 11 of the act. 

Yours truly, 
C. A. RoBBINs, 

Assistant Attorney General. 

FLOUR-SALE FOR UsE WITIIIN STATE.-Where flour is sold to 
baker for use in this state package must bear statement as to 
net weight. 

w. B. BARNEY, 
DairzJ and Food Commissioner, 

Statehouse. 

March 23, l!H4. 

DEAR SIR: Replying to yours of the 21st instant, addressed to 
the attorney general, will say that in my judgment chapter 307 
acts of the thirty-fifth general assembly. while to some extent over­
lapping chapter 180, acts of the thirty-fourth general assembly, 
would not operate to repeal the last mentioned chapter and both 
would continue in force. 

Your second question is whether or. not either of these laws 
would apply to sales of flour to a baker where the packages are 
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not to be re-sold. Chapter 180 of the acts of the thirty-fourth 
general assembly provides: 

''Every barrel, bag, parcel or package of flour containing 
one pound or more, offered or exposed for sale in the state 
of Iowa, if fot· 'USc within this state, shall have affixed thereto 
in a conspicuous place * * * a statement certifying the 
number of net pounds contained in the package." 

Hence it follows that if thP baker refened to is located within 
this state and the flour is sold to him for use in this state this pro­
vision would apply. 

Yours truly, 
C. A. ROBBINS, 

Assistant Attorney General. 

l\o'l'.\RY PuBLIC-ACKNOWLEDGl\iEN'l' TAKEN OvER TELEPHONE.­

LPgality discussed. 

F. w. LINDQUI::l'l', 

Gowrie, Iowa. 

March 2G, 1 ~lH. 

DE.\R SIR: Yours of thr 24th instant, addressed to the auditor 
of state, has been referred to this department for reply. 

Your question briefly stated is whether or not a notary public 
may take acknowledgments of deeds, affidavits and other pap!-!rs 
over the telephone. 

Upon an investigation of this question I find that the atljudi­
cated cases are extremely rar<'. The only cases that I have been 
able to find bearing directly upon the question are the followin~: 

Webster vs. Hurst, 130 S. \V., 842; (Tenn.); in which it was held 
under a statute which re~uired the examination of a married 
woman separate and apart from her husband, that such examina­
tion could not be made over the telephone. 

In the case of Banning es. Banning, 80 Calif., 271; 22 Pac. 210, 
the validity of an acknowledgment to a deed was questioned on the 
ground that at the time the deed was acknowledged by the (k 
fendant who was a married woman, she was not visible, therefore 
not personally present before the notary at the time he took her 
acknowledgment over th(• telephone, she being three miles distant 
from him. In this easr tlw eourt ht>ld that because the party did 
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not del}y the execution of the deed and because of the fact tha·t the 
certificate of the notary was in due form, that the acknowledgment 
could not be impeached except where fraud was alleged and es­
tablished. 

In the case of Sullivan vs. Pirst National Bank, 37 Tex. Civ. Ap. 
228; 83 S. W., 421, it was held that an oath to an affidavit which 
was required by statutE> to he administE>red in the mode most bind­
ing upon the conscience of the individual taking the same and made 
by the affiant in the pE>rsonal presE>nce of the officer could not be 
administered over the telephone although the officer recognized the 
voice of the affiant. In the course of the opinion the court said: 

''The clerk could not possibly identify him as the one making 
the affidavit if the question should afterwards arise. In a 
prosecution for perjury, such testimony on the part of the clerk 
would not even raise an issue against the unknown affiant. 
So, we hold that not only is the personal presence of the af­
fiant required, to the end that hy appropriate form and cere­
mony his conscience may be hound, hut that it is required 
• • • that the officer may sec and know that the man who 
signs also swears. No modern business necessity requires the 
broadening of these rules. To allow the contention of ap­
pellant would be to open a broad door for fraud and imposi­
tion, and hold out to the perpetrators a tempting- ehance for 
immunity from discovery and identification.'' 

In Bernard t•s. SclwlC1·, 110 N. W., 966, it is held that a notary 
public or other officer cannot legally and honestly certify to the 
acknowledgment of a party unless he personally knows or has sat­
isfactory evidence of the fact that he is the identical person de­
scribed in and who cxrcuted the instrum~nt. 

The supreme court of Missouri has held that a notary is liable for 
damages sustained by an innocent party by reason of his false 
service whether he was <'njoincd or not. State vs. Ryland, 163 Mo. 
280; 63 S. W., 819. 

Our statute prescribing the form of aclnlO'wledgment in ordinary 
cases is code section 2948, and re(tnires the c<•rtifieate to set forth, 
first, the title of the court or person before whom the acknowledg­
ment was made; second, that the person making the aclmowledg­
ment was known to tlw officer taking the acknowledgment to be 
the identical person whose name is affixed to the deed as grantor, 
or that such identity was proven by 'at least one credible witness, 
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naming him; and third, that such person arknowledged the execu­
tion of the instrument to be his voluntary act and deed. where the 
acknowledgment is on behalf of a corporation it is required to be 
sworn to by certain officers thereof. See code section 2959. The 
last mentioned case would fall within the rule of the 'l'exas case 
above cited and clearly could not be taken over the telephone, nor 
could the affidavit of an individual be taken over the telephone, 
and while it is not a principle to be encouraged I am of the opinion 
that where an officer taking the acknowledgment is sufficiently 
acquainted with the voice of the person whose acknowledgment is 
being taken and positively identifies him thereby and is also ac­
quainted with his handwriting or signature, and also fully makes 
known to the party whose acknowledgment is being taken the en­
tire contents of the instrument sought to be acknowledged that such 
acknowledgment would be held sufficient, but if one of these ele­
ments is lacking same would be insufficient. 

Yours truly, 
c. A. ROBBINS, 

Assistant Attorney Genera{. 

BOARD OF SUPERVISORS-COMP]j:NSATION-W liEN ACTING AS DRAIN­
AGE BoARD--FEES FOR Sucn SERVICES TO BE PAm FRoM DRAIN­
AGE Ji'UND. 

HoN. JoHN L. BLEAKLY, 
Auditor of State. 

March 28, 1914. 

DEAR Sm: Replying to your letter of the 26th instant will say 
that code supplement section 469 fixing the compensation of mem­
bers of the board of super..,.isors limits the number of days that the 
board is entitled to receive compensation for session work to 

30 days in counties of 10,000 or less population; 
45 days in counties of between 10,000 and 23,000 population; 
55 days in counties of between 23,000 and 40,000 population; 
65 days in counties of between 40,000 and 60,000 population; 
75 days in counties of between 60,000 and 80,000 population; 
90 days in counties of between 80,000 and 90,000 population; 

100 days in counties of more than 90,000 population. 
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Said section further provides : 

''The time sptmt by the board of supervisors as a ditch or 
drainage board and in considering drainage matters whether 
as a single board or jointly with one or more other boards, 
shall not be counted in computing the number of days which 
any board has been in session, but the members of the board 
shall be entitled to compensation at the same rate for the time 
spent in ditch and drainage matters in addition to the com­
pensation allowed as hereinbefore set forth, but in no case 
shall said board be allowed more than fifty days additional 
time in one year for time spent in drainage matters. If on 
the same day the board acts both as a county board and also 
for the purpose of considering drainage matters, the board 
shall be paid for one day only, and from the general fund or 
drainage fund as the board may order.'' 

I am of the opinion that the quoted provision should be construed 
to require the payment for services of the members of the board 
in drainage matters from the drainage fund, for if it were to be 
pajd from the general fund, there would be no occasion for many 
of the provisions found i'n this section, and while it is not specific­
ally provided that the additional days spent in drainage matters 
not exceeding fifty days in any one year shall be paid from the 
drainage fund, yet the faet that the board is expressly authorized 
to order payment for a single day in which both county and drain­
age matters have hren considPred from the drainage fund would 
clearly indicate that days entirely spent in drainage matters should 
be paid for from the drainage fund. 

I am enclosing copies of this opinion in order that 1\fr. Wall may 
furnish Mr. Luke and others interested a eopy thereof . 

Yours very truly, 
C. A. ROBBINS1 

Assistamt Attorney General. 

SJIERIF'F-FEES, MII.E"iGE _\.ND EXPENSE OF SERVING SUBPOENA.S .AND 

OTHER PROCESSES. 

Cn.1s. J. LEWis, County Attorney, 
Mt. Ayr, Iowa. 

March 28, 1914. 

DEAR SIR: Yours of the 25th instant addressed to the attorneY. 
gPJwral has l1een referred to me for reply. 
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Your first tluestion is : 

"Under section 511 of the supplement to the code, 1907, or 
under any other provision of the statutes of Iowa is the sheriff 
entitled to charge and receive any mileage in serving a warrant 
of arrest?" 

In my judgment subdivision 12 of this section which reads 
'' l\Iileage in all cases required by law going and returning, 5c per 
mile", is applicable, and that the sheriff would be entitled to such 
mileage, but where the same is charged he would not be entitled to 
expense of transportation under subdivision 3 of code supplement 
section 511 to which you refer. 

Your second question is : 

''What fees is the sheriff entitled to charge and receive in 
the serving of grand jury subpoenas? Is he entitled to charge 
and receive his expenses in st•rving grand jury subpoenas, such 
expenses as livery hire, hotel expenses and like expenses?" 

This is covered by subdivision 4 of the same st>ction which pro­
vides: ''For serving and returning a subpoena, for each person 
sprved, 20c ", to which should be added mileage as provided in 
subdivision 12 above quoted, the basis being the actual number of 
miles traveled going and returning in serving such subpoena. 
Hotel expense, livPry hire or other like expense should not be added 
to the mileage thus charged. 

Your third question is: 

"In section 510-a of said supplement, line 17, what expenses 
are to be covered by the words, 'the expenses necessarily in­
curred and actually paid while engaged in the performance of 
official duties in serving criminal process' 'I What is included 
within the ·words, 'criminal process' as here used? Is grand 
jury subpoena iuclud~d as 'criminal process,' as here used?'' 

In my judgment the term ·'criminal process'' as here used re­
fers to that process by which jurisdiction is acquired of the defend­
ant, such as a ·warrant of arrest, possibly also to search warrants 
served in a criminal proceeding, but does not apply to nor include 
a grand jury subpoena. 

Your fourth question is : 

"Is twenty cents for each person served and mileage (five 
cents going and returning, each way) all that the sheriff is 
entitlerl to in serving grand jnr~- subpoenas?" 
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In my judgment this question should b<> answered in the affirma­
tive. 

Yours truly, 
c. A. ROBBINS, 

.~i.~sislant Attorney Grnn·al. 

TAXATION-SOLDIER's ExE~IPTION.-Amonnt exempt to he based on 
actual value all(] not taxahlt> value . 

MR. R. R. STUART, 
Hampton, Iowa. 

.\Iarc·h :n. l!l14. 

DEAR SIR: I am in receipt of your communication of the 30th 
instant advising that l\Ir. Rreves, a member of the thirty-fifth gen­
eral assembly, states that it was the intention of the legislature to 
amend the act of the thirty-fourth general assembly making thP 
twelve hundred dollar exemption mean an exemption of taxable 
value and not actual value of the property rxempted to soldiers, 
sailors and the widows of such solrliers and sailors. 

Possibly the author of the bill so intended lmt surely the languagr 
does not warrant the statement that the legislature intended this. 

Chapter 115, acts of the thirty-fifth general assembly, amends 
chapter 62, acts of the thirty-f{)urth general assembly, so that as 
amended it reads as follows: 

"The property not to exceed t\n'lve hundred dollars in ac­
tual value, of any honorably discharged Union soldier or sailor 
of the Mexican war or of the war of rebellion or of the widow 
remaining unmarried of such soldie~ or sailor. It shall be the 
duty of every assessor annually to makP a list of such soldiers, 
sailors, widows and to return such list to the county auditor, 
upon forms to be furnished hy such aur1itor for that purpose; 
but the failure on the part of any assc'ssor so to do shall not 
affect the validity of any exemption. 

''All soldiers, sailors or ·widows thereof referred to herein 
shall receive a reduction of twelve hundred dollars, the same 
to be made from the homestead of such soldier or widow, if he 
or she shall own a homestead of the value of such exemption, 
otherwise out of such property as shall be designated and 
owned by the soldier, sailor or widow. Such designation to be 
made either to the assessor or by writing filed with the county 
auditor on or before July 1st, each year." 
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As so amended the act is very clear. The beginning of the sec­
tion as amended says: ''The property not to exceed twelve hundred 
dollars in actual value" etc. The twelve hundred dollars referred 
to in the amended portion refers to the twelve hundred dollars 
above stated, viz: twelve hundred dollars in actual value. 

The purpose of the amendment was not as suggested by Mr. 
Reeves to enlarge the exemption from twelve hundred dollars to 
forty-eight hundred dollars of actual value by accomplishing this 
in an indirect manner by substituting actual value for taxable 
value but to make clear from what p.roperty the twC'lve hundr<>d 
dollar exemption should be taken. Such an amendm<>nt was abso­
lutely imperative for this reason: an old soldier might have real 
estate, bank stock and moneys and credits. Moneys and credits, 
as you know, are assessed now at a flat rate of five mills on the dol­
lar. Bank stock is assessC'd at eighty per cent of the actual value 
and real property in cities and towns of the value of one thousand 
dollars to four thousand dollars is often assessed at its full value 
or 100%; whereas farm land is assessed even after the increase at 
from 40 to 50% of its actual value. 

It was therefore a matter of very great conse(1uence to know 
whether the exemption was to be taken from moneys and credits, 
from real estate located in the city, farm lands or bank stock. 
Some old soldiers are fortunate enough to have all those various 
kinds of property. 

It was to clear up this difficulty that the amendment was passed, 
hence the law as amended allows an exemption of twelve hundred 
dollars of the actual value of the property held by the soldier or 
widow of such soldier, such exemption to be made from the home­
stead, if the soldier or widow owns a homestead of the value of such 
exemption; otherwise out of such property as shall he designated 
and owned by the solrlier, sailor or widow . 

• Yours very truly, 
GEORGE CossoN, 

Attm·ney General of Iowa. 
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CITIER AND 'l'OWNS-DEPOSI'l' OF D.HLY BAL.\.NCES BY 'l'RE.\.SURER.­
Chapter 55 acts of the thirty-fifth general assembly requiring 
deposits not applieahlP to towm;. 

F. E. SKOLA, Town Clerk, 
Kalona, Iowa. 

April 2H, 1914. 

DEAR Sm: Replying to yonrs of t hP 27th instant will say that 
~·our question, which reads as follows: 

"Does the law compel tlw treasurer to deposit the public 
funds brlonging to the town with some bank at the rate of 2% 
on 907o of the daily balances?·' 

should be answered in the negative. 

The law requiring city officials to deposit public funds at inter­
est is found in chapter 55, acts of the thirty-fifth general assembly, 
and applies to eitit>s of the first and second class, cities under special 
charter and cities under the commiRsion form of government, but 
not to incorporated towns. 

Yours truly, 
C. A. ROBBINS, 

Assistant Attorney Gr1utal. 

C'ri'IEs-UNDER Co:-.nnssiON PL.\N-COMPENSATION oF CoMMIS­
SIOKERS WHEN AcTING .\.S Bo.\RD OF REVIEW.-Are entitled to 
compensation provi<led in section 669 of code. 

l\rlay 8, 1914. 
HARRY S. ST.\NBErmv, 

MasoH Cit~·. Iowa. 

DE.iR Sm: Your fcn·or of the 7th instant has been referred to 
me for reply. 

Your inquiry is, '· Al'l' ('Ommissioners Plected nndPr the com­
mission form, wlwu acting as members of a hoard of review, entitled 
to extra compensation above what they receivr as commisioners?" 

Section 669 code supplement, 1907, after referring to cities of 
the first class, says: 

"And in all other cities and towns * * * members shall 
be paid in addition to the foregoing as members of the board of 
review an amount not exceeding $1.00 for each session of not 
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less than three hours, alHl the compensation for services as 
members of the hoard of review shall be paid out of the count~· 
treasury.'' 

This compensation, ;von will notice, is paid from the county and 
not the city treasur~·. There seems to be nothing in the acts or 
amendments pertaining to commission governed citi('S which in any 
way changes section 66fl and its application to cities undrr the 
commission form. 

Chapter 102, acts of the thirty-fifth general assembly, amends 
and fixes the compensation of commissioners, the wording being: 

"And their total compensation shall be as follows", etc. 

The eompensation is here paid from the city treasury and it 
seems a fair interpretation to say that the words "total compen­
sation'' mean total compensation from the city. Taken together 
it seems that section 66fl, above referred ~o, is applicable to citit>s 
nndl'l' thr commission form and that the commissioners are en­
titled to the extra compensation as provided by section 66fl. lienee, 
the qurstion shoul<l he answered in the affirmativl'. 

Yonrs trnly, 
WILEY S. Rxt\KIX, 

Special Counsel. 

Iloa CnoLER.\ SERUM-CosT OF PRooucTION-l'rEMs To BE AonEn 

TO ORIGINAl~ COST IN DETERMINING SELLING PRICE. 

May 13, 1 fll4. 
C. H. ST.\NGE, 

Ames, Iowa. 

DEAR ~IR: Replying to ;tours of the 11th instant will say that 
in my judgment it would he p.ermissibh> to charge against the cost 
of the production of st>rum, in ordrr to arrivr at the pricc at which 
it is to be sold, 

First, a reasonable' proportion of the director's salary; 

Srcond, an amount which might be designated as a sinking fund 
to cover possible losses on account of poor serum; 

Third, an amount to covrr other accidents or contingencies which 
might result in loss; 

I 
,'r 
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Fourth, interest on the amount invested in the plant or a reason­
able rental of such plant, including a reasonable amount for depre­
ciation. 

However, I am of the opinion that it would not be proper to 
charge interest on the amount of serum in storage for the reason 
that thosr funds arp furnished by the state. 

Yours truly. 
C. A. ROBBIN::>, 

Assistant Attorney General. 

PRL\Lun gLECTIONH-( 'ILI.NGJ~ UP AFFILL\'l'ION-How .I.ND WHEN 

AccoMPLISHED. 

lVlay 21, 1914. 
B. '1'. l\IEHEDI'fll, 

Drs lVloines, Iowa. 

DE.I.H ~IR: In yours of the 21st instant, addressed to the attor­
lll'Y g(•neral, you call attention to the fact that confusion exists 
among voters as to their right to change party affiliation on primary 
election day, and ask to be advised as to the matter. 

'L'his department has heretofore held that under code supplement 
section 1087 -a8 onr whose party affiliation has already been de­
clared and registered might change his party affiliation without 
challenge and without filing any affidavit or taking any oath at any 
time not less than ten days prior to the date of any primary elec­
tion by filing a 'vritten declaration with the county auditor stating 
his change of party affiliation. 

In the latter part of the same sectiotl"'it is further provided : 

'·Any elector whose party affiliation has for any reason not 
been registered or any elector who has changed his residence 
to another precinct, or a first voter or citizen of this state cast­
ing his first vote in this statr shall be entitled to vote at any 
subsequent primary election iu the same manner and upon the 
same terms as provided in section seven of this act, and the 
clerks of the primary election shall record his party affiliation 
and the county auditor shall add his name to the alphabetical 
lists for use in subsequent primary elections as provided for in 
section seven of this act.'' 
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It will be observed, however, that this provision simply has ref­
erence to the registering on election day of party affiliation not pre­
viously declared or registered in that voting precinct. 

In code supplement section 1087-a9 it is further provided: 

"Any elector whose party affiiliation has been recorded as 
provided by this act and who desires to change his party af­
filiation on the primary election day, shall be subject to chal­
lenge. If the person challenged insists that he is entitled to 
vote the ticket of the political party to which he has transferred 
his political affiliation and the challenge is not withdrawn, one 
of the judges shall tender to him the following oath: 'You do 
solemnly swear (or affirm) that you have in good faith changed 
your party affiliation to and desire to he a member of the 
.................. party.' And if he takes such oath he shall 
thereupon be given a ticket of such political party and the 
clerks of the primary election shall change his enrollment of 
party affiliation accordingly.'' 

In my judgment one whose party affiliation has already been re­
corded may, by taking the prescribed oath set forth above, change 
his party affiliation on primary election day. Sre, Jones 1'S. FishM·, 
137 N. W., at 941. 

Yours truly. 
(', A. ROBlliN:->, 

Assistant Attorney General. 

ELECTIONS-SPECUL HELD IN CoNNEC'l'ION Wrru PmM.\RY-Houas 
FOR VOTING.-Where special election is held in connection with 
primary the fact that the hours for voting are not the same as 
provided fori under general election laws does not invalidate 
election. • 

FRED JENSEN, County Attorney, 
Spencer, Iowa. 

.Jmie 12, 1!J14. 

DEAR Sm: In yours of the 12th instant, addressed to the attor-
' ney general, your first question is whether or not when a special 

election matter is submitted at the primary election and the polls 
are kept open only during tlw hours required by the primary elec­
tion law a11d not as rrquirPd h~· thP grneral elretion law snrh elPr-
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tion would be valid in so far as the special election feature is con­
cerned. 

In my judgment this question should be answered in the affirm­
ative. The gt•neral elPction law requirPs the polls to be open be­
tween the hours of eight o'clock in the forenoon and seven o'clock 
in the evening, 'vhereas the primary election law requires the polls 
to be open from nine o'clock a. m. to eight o'clock p. m., except in 
cases whert> registration is requirt>d, and in (•ach instance the polls 
are to OJWn e>arlit>r. 

''The provision of a statute as to the time of opemng and 
closing the polls is so far directory that an irregularity in this 
respect which does not deprive a legal voter of his vote or ad­
mit a disqualified person to vote will not vitiate the election." 

15 Cyc, p. :364, and cases cited. 

In an Ohio case eitetl on this page it will be obst•rved that the polls 
were closed one hour at noon and it was held not to invalidate the 
election; and in the Florida case cited on the same page there was 
a delay of less than one hour in opening the polls and only one per­
son was prevented from voting by reason of such delay and it is 
not shown that such vote would have changed the result, and it 
was 1ield that the election was valid. 

In your case the length of time the polls were open was the same, 
the opening. time being one hour later, and the closing time one 
hour later. Ilene<' I am of the opinion that this was a sufficient 
compliance with the law even though the general election hours 
govern rather than those of the primary election. 

With reference to your second question will say that in my judg­
ment there should have been an order of the board of supervisors 
appointing primary election judges, julitges of the special election. 
However, if they performed the duties, they were de facto officers 
and their action would be legal. 

12 

Yours truly, 
c. A. ROBBINS, 

Assistant Attorney General. 
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C.\PITOL Ex·rEN::>ION-S.I.LE oF HousEs RK\IOVED FRo:>I ·ruE Ex­
TENsiON PL.\'r.-State may ~ell houses removed to other loca­
tions together with the lots they oc<'upy. 

HxECll'l'In; CouNcn,, 

Statehouse. 

.July 14, 1D14. 

GENTLE;\! EN: Ht>plying to yours of tlw 14th instant concerniug 
the authority of tlw <'Xl'eutive council to remove housPs belonging 
to the statt• and situatPd in the so·called Capitol Extt•nsion ground 
to other lands owned hy tlw state and directed to hL' sold by the 
same act \Yill say that this <1epartnwnt concurs with the view ex­
pre!'s<•<l in your lt>tter to tht> effect that sPction 6 of the ad conft>rs 
upon tlw l'Xt>cutive couueil the po>YeJ' to so remove said buildings 
and to sdl tlw sanw together with tlw lots to which they arc re­
moved that hPing a disposition of the sanw within tl1e nH•aui11g of 
said SPC'tion (). 

Yours truly. 
C. A. HoBmxs, 

.1ssistaut .. Htorncy General. 

ScuooL:-:-Tm:.\::;UHER-DEPO':iiT OF l•:uxns IN B.\NK.-'l'reasurer 
s<•h•cts bank; board passes only on suffi(•ieucy of bond. 

C. SuLLIV.\N, Cashier, 
Clwrokee, Iowa. 

July 18. 1DU. 

DKI.R SIR: Heplying to yours of the 16th instant, addressed to 
the attorney gt>neral. will say that by chapter 247, acts of the thirty­
fifth general assembly it is made the duty of the treasurer of each 
school district to deposit all funds in his hands as such treasurer . . 
in somr bank or banks in the state at interPst at the rate of at least 
2-;k per annum on DOj; of the daily balance's payable' at the end of 
each month, all of which shall accrue to the benefit of the contingent 
fund of sueh school corporation; ''but before such deposit is made' 
such bank shall file a bond with sureties to be approved by the 
trea.sm·er and the board of directors of such corporation in double 
the amount deposited.'' 

In my judgment the treasurer has the right to select the bank in 
whiC'h thr ileposit is to hr madr, and the hoard of dirrctors primm·-
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ily have nothing to do with the question of where the funds should 
Jw deposited. However, the holHl must be apprond by the board 
as well as by tlw treasurer. Until a bond has been fih•d and ap­
proved by hot h 1 rcasurer and the hoard the treasurer is account­
able for the funds and may lH'PP or deposit tlw same wherever he 
set's fit. 

Yours truly, 
c. A. ROBBINS, 

AssiRlanf Attornry Grncral. 

DR.\IN.\GE-AssEI'\Sl\IEXT oP CosT-Al\tO"CNT TinT l\L\Y BE As­
SESSED AcuiNST LAND-L.\ND OwNED BY ST.\TE-RUJ,E IN Sucu 
C.\SES. 

ExECU'l'IVE CouNCIL, 
Statehoust>. 

.July 23, 1914. 

GENTLEMEX: In yours of the 23d ultimo you call attention to 
the fact that an assessment oi' $70 pt>r acre has been levit>d against 
tlH• land in Eagle Lake, Kossuth eounty, prpsnmably to cover the 
cost of some drainage system, a1l<1 that the amount of the assess­
mPnt Pquals the value of the lan(l, and ~·our question, hriefly stated, 
is whether or not an as<;essnwnt which amoun1s to a confiscation of 
tlw pntire valul' of th(• property is lawful. 

There seems to be no question about the pOW('!' to en•ate a lia­
bility against the propC'rty. In some states it is held that this is 
the pxtent of the power and that even where the land is held by an 
inrlividual he eannot lw rcnderNl liable personally for the assess­
ment, but that tlw extent of liability would to exhaust the prop­
t>rty. Rcc. l1•anhoe 1's. E~ttcrprisc, 29 Ort>g. 243; 35 L. R A. 58, 
Xotes III and IY. However, there are some authorities that go 
further and hold that the omwr of 1he land may also be held per­
sonally liable and that he is liable for any deficiency rcmaining un­
Ratisficd after exhausting thc property. See Note V, samp ease. Of 
course where the property is held by the state in its sovt>reign ca­
pacity it is exempt from such assessment. For instance, where it 
was sought to assess the cost of sewer against the capitol square and 
this right was denied. See Polk County t•s. State, 6H Iowa, 24. 
Ho\vever, I assume that the lands in eo11troversy are hcld by the 
state with a view to investment or profit and that the rule adopted 
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in the ease of Sioux City vs. Independent 'School Dist., 55 Iowa, 
150, where the taxes were sustained would apply. See also Madison 
County vs. Winterset, 145 N. W., 492, wherein it was held that a 
part of the cost of paving the public square abutting upon the 
courthouse grounds was properly chargeable to the county. 

Occasionally it is provided by statute that the cost of public im­
provement shall not exceed a certain percentage of the entire vahw 
of the property benefited, but in the abs~nce of such a statute I 
mn of the opinion that where the property is liable to assessment 
at all an assessment may be levied equaling the rntiJ•p valnr of the 
property. 

Yours truly, 
c. A. ROBBI~S, 

Assistant Attorney General. 

R.uLROAD CoMMISSION-EXPENSE OF PRIN'I'ING BRIEFS IN INTER­
STATvJ AND INTR.\STATE C.\SEs-FRoM WnAT FuNDS PAID . 

ExECU'I'IVE CouNCIL, 
Statehouse. 

• July 2:3, 1914. 

GENTLEMEN: Replying to yours of the 14th instant will say that 
the fund created by chaptf'r ;3~{4, acts of the thirty-fifth gen<•ral as­
sembly is the primary fund from which to pay the expenses of the 
railroad commission in preparing and submitting cases to the Inter­
state Commerce Commission when involving interstate rates and 
services affecting Iowa, and to investigate and prepare casrs affect­
ing Iowa intrastate rates and services. 

As to whether or not the briefs referred to in your letter would 
properly fall within the term "preparing and submitting cases" 
or ''investigating and preparin~ cases'' as stated in the section is 
the real question. In my judgment they might properly be paid 
for from this fund, and in cases where the state or any of its de­
partments was a party, either as plaintiff or defendant, then the 
briefs in such cases might be paid by the council under chapter 2 
of the acts of the thirty-fourth general assembly as amended by 
chapter 11 of the acts of the thirty-fifth general assembly. How­
ever, it will be observed that under this provision "the executive 
council of the state of Iowa is hereby authorized to pay any costs 
taxed," etc. This would indicate that the council should exercise 
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a discretion in the matter and that it might not be required to pay 
from this fund all such costs that might be taxed in any given mat-
1er. Hence, I am of the opinion that the council might pay for the 
briefs in question from either of these funds in its discretion and 
might also pay thr same from the general revenues of the state. 

Yours truly, 
c. A. ROBBINS, 

Assistant Attorney General. 

CITIEs _\ND TowNs--E;;IPLOYM:ENT oF AoENTs-CoMPENSATION.­

Citirs and towns have the right to employ persons to perform 
certain enumerated duties for them and the mayor has no right 
to refuse to sign a warrant for thr compensation of such agent. 

J. W. KRIDELBAUGII, City Solicitor, 
Chariton, Iowa. 

August 22, 1914. 

DEAR SIR: In yours of the 12th instant, after reciting the facts 
showing the employment of one Frank C. Larimer as manager, and 
after setting out a portion of the resolution by virtue of which he 
was employed, and after detailing some of his duties under said 
employment, you propound the following question, ''Is the employ­
ment of Larimer legal?'' 

In my judgment the question should be answered in the affirm­
ative. A city has the power to employ agents and servants to as­
sist in the transaction of its business. See, 28 Cyc, 588; Stewart vs. 
City of Council Bluffs, 58 Iowa, 642; also Hathaway vs. City of Des 
llfoines, D7 Iowa, 333. 

In my judgment, howrver, such an agent or employe would only 
have authority over such matters as are esp.ecially enumerated or 
delegated to him either at the time or after the time of his employ­
ment. In other words, the city is without authority to delegate to 
him any general powers. 

Your second question is, ''Does the mayor have the right to re­
fuse to sign a warrant for payment of his wage, the bill having 
been allowed by the council ? '' 

On the assumption that the bill covers only services rendered by 
the claimant under the direction of the council and does not in­
clude matters which the claimant assumed to do without the direc-
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tion of the council this question should be answered in the nega­
tive. 

For your information I may say that on July 22, J. C. Seward, 
your mayor, propoul1<1ed the following question: 

"Our city council elrclc d a man as city manager to take over 
the ge1wral affairs of our city and same was done by resolution 
and not by ordinance, and under said resolution fixed his salary 
at ij;100.00 per month and did not state out of what fund it was 
to br paid. I \nlllt to know if the council have to make said 
salary hy ordinanc<' in ordrr to Jw l<'gal and if I as mayor 
should sign orll<'r for payment of mou<'y out of g<'IWral fund 
would I not he liable for so doing." 

To which on tlw 2~ld of July I replied as follows: 

'' R<'plying to yours of thP 22<1 instant will say that if your 
city has adoptc•d 1 he commission plan of government then it 
may employ the servic<'s of a general agent, otherwise not.'' 

From his statement or the matter I ·was led to believe that the 
council had assumed to appoint a general manager within the mean­
ing of the law conferring this power upon commission plan cities 
and hence the answer givt'll. ·while it would clearly be within the 
power of the city to rmploy one man to do several items of work yet 
I am at a loss to lwow where a man niight he found who would be 
an expl'rt in all lines and lwnee qualified to overseP all branches of 
the city'~; husinesR. 

Yours truly, 
c. A. ROBBINS, 

Assistant Attornr y General. 

ELECTRIC C'uRRENT-TR"\x:-:.m:-;siOJ'j LINEs-ERECTION OF ALoNG 

Hronw_tYS .\.ND Acao:-s PT1BLIC LtNDS _\ND S'rRE.tMs.-Grant 
of authority hy supervisors or railway commission dis­
tinguislwd. 

August 25, 1914. 
H. w. WAGNER, 

Care Engineering Experiment Station, 
Ames, Iowa. 

DEAR SIR: Replying to yours of the 24th instant will say that 
chapter 94, acts of the thirty-third genPral assembly, gives the 
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county supervisors the right to grant the use of public highways 
for transmission of electric currrnt but you will observe that it 
does not confer upon them any power OV('l' other lands. 

Chapter 174 of the acts of thr thirty-fourth general assembly 
confers upon the railroad commission power to grant the right to 
construct such linrs over, along all(l across public lands and streams, 
and the lands of any prrsou or Jwrsons and to acquire tlw necessary 
interest in real pstatp th(•rpfor in atldition to the l'l'Pcting of the 
same upon the highway. 

Your first question is: 

"·would it he violating the law to rrect and operate an elec­
tric transmission line along the public highway without a grant 
from eitht>r thr supervisors or railroad commission, provided 
the construction and maintl'nancc compli<>s with chapter 94 of 
the laws of the :3:3<1 ass<>m hly?'' 

This <fUestion should br llllSWPrPd in tlw affirmative. 

Your second question is : 

"Is a grant from both thr conuty :;u1wrvisors and the stat<> 
railroad commission necessary for the construction and opera­
tion of such a transmission line on the public highways "I If 
not, who has the primary power in this matt('l', the supervisors 
or the commission? Or is a grant from either body sufficient?'' 

If it is only desired to construct tlw line on a public highway 
the grant from the board of supervisors is all that is required. If, 
however, the line must cross pnhlic lands or streams as well as 
public highways then thP grant from the railroad commissioners 
would be sufficient. 

Yours truly, 
c. A. ROBBINS, 

Assista/{t Attorney General. 

BLACKLISTING.-Association of business men for purpose of ''black­
listing" persons who do not pay bills-Such association held 
to be unlawful. 

MR. J. A. HARRELL, 

Webster City, Iowa. 

August 28, 1914. 

DEAR Sm: Yours of the 24th instant addressed to the attorney 
genE>ra] has heE>n rPfE>rrE>d to mP for rP'ply. Yon call attention to 
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the fact that it is proposed by your merchants to organize a rating 
agency and you state the scope of its proposed operations as fol­
lows: 

''To open an office and employ a manager and such assist­
ance as he may need, to use a card system of information kept 
in cipher, for the manager to secure all information possible 
through his personal work and also secure from all merchants 
of the association their experience with the parties, and ar­
range all such information on the card, the same to be fur­
nished any member of the association upon application by 
phone or written report by cipher. It is then left to the indi­
vidual merchant himself whether or not he shall extend credit 
to the party.'' 

As herein stated, I see no legal objection to the plan. However, 
you add the following proposition : 

''Another thing we would like to use is that in case a _party 
opens an account with a member of the association and refuses 
or neglects to pay, or cannot pay, to refuse him further credit 
with all the members until he first pays the original obliga­
tion.'' 

In my judgment this method of handling the matter would be 
clearly illegal. I call your attention to the case of West on v. Band­
coa.t, 175 Mass., 454; 49 L. R. A., 612, and especially the authorities 
collected in the note. Yon will doubtless find this volume in the 
office of some attorney in your city, and I would suggest a careful 
examination of the same. 

Yours truly, 
C. A. RoBBINS, 

Assistant Attorney General. 

GIFT EN'rERPRISE 1.<-~.w-IN'l'ERPRE'I'-\TION OF-WruT CoN::5TITU'l'ES 

A VIOid.TION. 

MR. D. A. MAGEE, Secr·etary, 
Retail Merchants Association, 

Sioux City, Iowa. 

August 28, 1914. 

DEAR SIR: I am in receipt of your communication of the 27th 
inshmt rnrlosing rnlrs govrrning thr Goldrn Gate contPst, to-
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gether with a copy of papPr showing the method of such contest, 
with an additional Pxplanation on your part. 

From your letter, from the rules and from the facts set forth 
in the paper it appears that two or more merchants and business 
men have associated themselves togethPr for the purpose of giving 
prizes to persons purchasing merchandise of one or more of the 
business concerns engaged in such association; that on account of 
such purchase tickets, stamps or certificates are given to each per­
son according to the amount of money invested and that each 
stamp or ticket contains a certain number of votes, and that the 
person receiving the highest number of votes secures the prize. 

Chapter 226, acts of the thirty-third general assembly, provides 
in part: 

''Whenever two or more persons enter into any contract, 
arrangement or scheme, whereby for the purpose of inducing 
the public to purchase merchandise or other property of one 
of the parties to said scheme, any other party thereto, for a 
valuable consideration and as a part of such scheme, advertisrs 
and induces or attempts to induce the public to believe that 
he will give gifts, premiums or prizrs to persons purchasing 
such merchandise or other property of such party to said 
scheme, and that stamps or tickrts will be given by tlw seller 
in connection with such sales entitling the purchaser of such 
property to receive such prizes or gifts from any other party 
to such scheme, the parties so undertaking and carrying out 
such scheme shall be deemed to be engaged in a 'gift enter­
prise', unless the articles or things so promised to be given 
as gifts or premiums with or on account of such purchases, 
shall be definitely described on such stij,mp or ticket and the 
character and value of such promised prize or gift fully made 
known to the purchaser of such merchandise or other property 
at the time of the sale thereof, and unless the riqht of the 
holder of such stamp or ticket to the gift or premium so prom­
ised becomes absolute 11pon the completion 11pon the delivery 
thereof without the holdrr being rcquirrd to collect any speci­
fied nnmbcr of othe;· similar stamps or tickets and to present 
them for rcdempt'ion together, and the right of the holder of 
such stamp or ticket to the prize or gift so offered is absolute, 
and does not depend on any chance uncertainty or contingency 
whatever." 
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It is evident then that two or more persons have associated them­
selves together; that this is done for the purpose of inducing or 
attempting to induce the public to believe that they will give gifts; 
that this is done in order to promote the sale of merchandise. 

The mere fact that it is called a cl•rtificate instead of a ticket 
could not possihly alter the situation, a>:~ the cPrtificate may bP 
the samp as a ticket-an article of value in the event the person 
sc•cures the largest numlwr of cPrtificates or votes. As before stated, 
thP mattt>r tlwn becomes a gift enterprise unless the stamp, ticket 
or certificate becomes absolute upon the completion of its delivery 
without the necessity of the holder being required to collect any 
specified number of other certificates, and without its redemption 
depending upon any "ehance. 11 ncertainly or contingency what­
ever." 

It is common knowlc•dge that at vaJ'ious times newspapers have 
given automobiles and pianos as prizes to the person securing the 
largt>st number of subscribers. This however does not offend against 
the gift enterprise act because it is only one person or concern 
operating individually. Each of the merchants engaged in the 
Golden Gate contest could individually carry on the identical con­
test save and excPpt only that it was carried on individually and 
not in co-operation with other merchants. It is the fact that two 
or more join togetht>r for the purpose .of giving prizes which makes 
it offend against ehaptt•r 226, aets of the thirty-third general as­
sembly. 

In my opinion the scheme is not a gambling or lottery scheme 
as to a large extent the reward depends entirely upon the energy 
or the amount of purehases rather than upon a game of chance 
such as the securing of a lueky number; but as before stated, its 
vice consists in the fact that it is operated by a combination of 
merchants and the further fact that <'ach certificate containing a 
certain number of votes does not tarry with it a definite value by 
itself and is not redeemable hy itself. 

If these merchants desire to combine together and desire to give 
a prize by making each certificate worth a definite amount, even 
though it was vahwd at only a fraction of a cent, and provided 
further that they arranged for the redemption of each certificate 
without in the language of section 2 of the act in question, ''the 
holder being required to collect any specified number of other sim-
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ilar (certificates) stamps or tickets'', it would not be in violation 
of the gift enterprise act. 

Yours very truly, 
GEORGE CossoN, 

Attorney General of Iowa. 

TAXE:,;-DELINQUENT-COLLECTION OF-l'O:\ll'ENS-\TioN TO BE PAID 
COLLECTOR. 

I. E. DoUGHERTY, Attorney, 
Rockwell City, Iowa. 

August 31, 1914. 

DEAR SIR: Yours of the 29th inst. addn•ssed to the attorney gen­
eral has been referred to me for rc•ply. 

This department has heretofore held that c·hapter 89 of the thir­
ty-third general assembly, to which you reft:'r, does not apply to 
all delinquent taxes collected by the collector, as !lid section 1407 
of the code supplement, but only to "such delinquent personal 
property tax.as the board may dcst·gnate." On items thus desig­
nated the compensation of the coll<>etor is fixed by this section as 
follows: 

"And may pay such collector as full compensation for all 
services rendered and expenses incurred a SlJm not to exceed 
10 per cent of the amount collected." 

Hence, I am of the opinion that while tlw 5(/o may, and should 
still, be collected from the delinquent that this 5(/£ would, in such 
cases, go to the county and not to the collector. 

Yours sincerely, 
u. A. ROBBINS, 

Assistant"Atlorncy General. 

ELECTIONs-REGIS'£R_\'riON OF Vo'rERs.-Registration law does not 
apply to unincorporated villages even though the estimated 
population exceeds that specified in the code. 

W. E. GILTNER, Attorney, 
Albia, Iowa. 

September 8, 1914. 

DEAR SIR: Replying to yours of the 5th inst., concerning re­
quest of your county auditor. \V. }f. PrtP'rRon, for an opinion re-
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specting the provisions of chapter 108 of the acts of the thirty­
fifth general assembly as applied to the unincorporated village of 
Buxton, which is situated partly in Mahaska and partly in Monroe 
counties, will say that by chapter 3 of the acts of the thirty-fourth 
general assembly it was provided: 

"Wherever in the code or in the supplement to the code or 
any copy of the session laws prior to this date, the population 
of any county seat or town is referred to, it shall be determined 
by the last certified or certified and published official census, 
whether the same be state or national." 

Inasmuch as the village of Buxton has neither been platted nor 
incorporated, there would be no way known to the law whereby its 
limits might be determined. Hence, no method whereby the popu­
lation of such village as distinguished from the township in which 
it may be situated could be ascertained by either state or national 
census. Hence, there would be no way of knowing that the village 
of Buxton contained the 3,500 population re<1uired in order to 
necessitate the registration of voters for the general election. 

Yours truly, 
U. A. ROBBINS, 

Assistant Attorney General. 

'fOWNSIIIP&-LIABILI'rY FOR lNJURIES.-'fownships are not liable 
for injuries received by a person engaged in working his poll 
tax. 

E. B. STILES, County Attorney, 
Manchester, Iowa. 

September 14, 1914. 

DEAR SIR: Yours of the 12th instant, addressed to the attorney 
general, has been referred to me !or reply. 

Your question, briefly stated, is whether or not one who has been 
warned out by the road supervisors to work out his poll tax, as re­
quired by code supplement sections 1550 and 1551, and who is in­
jured by the caving in of a gravel bank while thus engaged may 
recover his damages from the township or township trustees. 

Our supreme court has held that a township is not a corporation 
and cannot be sued. (Theulen vs. Viola Twp., 139 Iowa, 61.) It 
was also held in the same case that the duties of the township trus-
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tees in connection with the repair of the roads 'vere tluasi judicial 
and that they were not personally liable for errors or mistakes or 
even negligence. And it has been further held that there is no 
liability to a private individual unless the injury be the result of 
malice or corruption. (See Nolan vs. Reed, 139 Iowa, 68, and cases 
cited on page 72.) Hence it would seem to be clear that uuless the 
liability is imposed by the workmen's comprnsation law that none 
exists. 

Code supplement section 1G50 imposes on the road supervisors the 
duty of requiring all able bodied male residents of his district be­
tween the agrs of 21 and 45 to perform two days' labor on the roads 
between the first days of April and October of each year, and the 
following section requires the one liable to perform the labor upon 
receipt of proper notice to meet the supervisor at such time and 
place and with such tools, implements and teams as he may direct 
and labor diligently under his direction for eight hours each day. 

It will be observed that the person performing this labor is in no 
sense an employe of either the township or of the road supervisors 
or of the trustees of the township. He is merely engaged in the per­
formance of a duty imposed upon him by the statute. Hence the 
workmen's compensation law would not apply, and in my judgment 
your inquiry must be answered in the negative. 

Yours truly, 
C. A. RoBBINS, 

Assistant Atton~ey General. 

CITIES AND TowN8-BUILDIKG 'l'R_\N8MISSION LINEs-CosT-How 
PAID-QuESTION SuBMITTED TO PEOPLE.-Where current is sold 
by one municipality to another, people ot'each should vote on 
proposition. 

September 22, 1914. 
GEO. J. SCHOLZ, 

Alta Vista, Iowa. 

DEAR Sm: Yours of thP 16th instant, addressed to thP attorney 
general, has been referred to me for reply. 

You call attention to the fact that the town of Alta Vista is con­
templating the building of an electric transmission line from the 
neighboring tmvn of Elma and the buying of electric current from 
that town for municipal purposes, and thai hy October 1st you will 



190 REPORT OF THE ATTORNEY GENERAL 

have enough cash on hand in the general fund to pay for the con­
struction of said transmission line, and that the outstanding in­
debtedness of the town, not yet due for several years, amounts to 
$2,000, and your question as stated hy you is: 

•' Could the town council have this line built and paid for 
out of the gt>1wrnl fund without first submitting the proposition 
to a vote?" 

'l'his matter is coverPtl by st•ctiou 720 supplement to the code, 
191!3, the material portion of which rrads as follows: 

• 'And they shall have power to enter into contracts with 
persons, corporations or municipalities for the purchase of heat, 
gas, >rater, and electric current for either light or power pur­
poses, and shall have poW('!' to sell the same either to residents 
of such municipality, or to others, including corporations, and 
to erect and maintaiu the necessary transmission lines there­
for either within or without the corporate limits, to the same ex­
tent, in the samP manner, and under the same regulations, with 
the same power to establish rah•s and collect rents as is or here­
after may be provided by law for cities having municipally 
ownNl plants. Ko such •rorks or plants shall be authorized, 
est a hlished, erected, purchased, leased or sold, or franchise ex­
tended or rene\\·ed or amended, or, contract of purchase entered 
into, unless a majority of the legal electors voting thereon vote 
in favor of the same at a general, city or special election." 

I am therefore of the opiuiou that your question should be an­
swered in the uegatiYe for thr question would have to he submitted 
to a vote even though you had money in the electric light fund with 
which to pay for the transmission line. 

I would also suggest the further difficulty which may possibly 
have to be t>ncountered and thai is whether or not this sc•etion 
above quoted would not require the> town of Elma to submit to its 
inhabitants the question of whetlwr it should enter into the con­
tract to sell to your town the electricity. There would seem to he 
as much n(•cessity for the sPlling· corporation to suhmit to its 
inhabitants the question of whether or not it would engage in the 
husiness of furnishing electric current to persons outside its corpor­
atP limits as for thr buying rorporation to submit to its inhabitants 
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the question as to \Ylwthcr or not it would buy the finished product 
rather than erect its mrn plant. 

Yours truly, 
U. A. Ronmxf', 

A4_ssistant Attorney Geueral. 

ELECTIOXs-GonmxuR 's Pnocr,.\1\UTION-PUBLIC.\TION IN CoPN­
TJEs.-Only necps~ary to publish in earh county portions of thv 
proclamation whirh rPfC>r to offices which p0ople iu cLunty ma.v 
vote to fill. 

,J. J. l\Icl\LmoN, Sheriff, 
Harlan, Iowa. 

S0ptcmher 30, 1914. 

DK\R tjm: RPplying to ~·ours of the 28th instant, addressed to 
the attorney general, rclativ(' to the publication of the governor's 
cl0rtion proclamation will say that I have confern·d with the at­
torney general conrerning the matter and both he and I are of the 
opinion that it would be a suhstantial compliance with the law re­
!pliring such publication to publish in each county only such por­
tions tlwreof as designate the offices candidates for 'vhich the voters 
in your county would have the rigJ1t to vote. That is to say, tlwre 
should he published in each county the portion referring to the state 
tick('t, also the portion having reference to the United States sen­
ators and congressmen in the congressional district, and the judicial 
ticket including justices of 1 he supreme court and judges of the dis­
trict court of the judicial district, senators and representatives of 
the general assembly for the senatorial and reprpsentative districts 
in '"hich your county is represented. 

Yours truly, 
c.# A. ROBBINS, 

.Ass,istant Altomey General. 

ELECTIONs-XoN-P_\RTis_u'' JuDICIARY BALLOT-ALPIL\BE'l'ICAL Ro­
·r.~TION OF NAMEs.-Kames of candidates for districts and su­
perior court should be rotated. 

,J. D. HANN-~N, County Auditor, 
Council Bluffs, Iowa. 

Octohrr 9, 1914. 

DEAR SIR: Your letter of the 8th inst., .addressed to the attorney 
general, has hren refrrred to me for rrply. Your question is whether 
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or not the names of the candidates on the non-partisan judiciary 
ticket for judges of the district and sup~rior courts should be ro­
tated on the general election ballot. 

There is no provision in the general election law for the rotation 
of names upon the ballot. However, by code supplement, section 
1087 -a12, it is providrd that the names of candidates for senator in 
the congress of the United States and for offices to be filled by the 
voters of the entire state shall he arranged and printed upon the 
primary election ballot according to tlH' manner stated, which only 
provides for rotation hy counties. 

By section 1087 -a13, it is provided: 

''The names of candidates for the office of senator in the con­
gress of the United States and for offices to be filled by the 
voters of the entire state shall be arranged and printed on the 
primary election ballots in the order in which they are certi­
fied by the secretary of state. The names of candidates for offices 
to be filled by the voters of a C'Ollll t y, and by the voters of any 
district of the sta.te composed of more than one com1ty, shall 
be arranged and printed upon the primary election ballots in 
the following manner, to-wit: The county auditor shall pre­
pare a list of the election precincts of his county, by arranging 
the various townships, towns and cities in the county in alpha­
betical order and the wards or precincts of each city, town or. 
township in numerical order under the names of such city, 
town or township. He shall then arrange the surnames of all 
candidates for such offices alphabetically for the respective 
offices for the first precinct in the list, thereafter, for each suc­
ceeding precinct, the names appearing first for the respective 
offices in th,e last preceding precinct shall be placed last, so that 
the names that were second before the change shall be first 
after the change. The names of candidates for all offices to bP 
filled by the voters of a territory smaller than a county shall be 
arranged and printed alphabetically according to the surnames 
for the respective offices.'' 

By section 1087-b2, supplement to the code 1913, it is provided, 

''At all primary elections at which candidates for jurlges 
are to be nominated, there shall be provided on each ballot for 
each political party, a ticket entitled 'nonpartisan judiciary 
ticket,' and the names of such candidates as shall have com: 
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plied with thr requirrments of this act shall hP placed tlwrNm 
in the sanw order as the names of thr party randidatps, but 
without any party designation; and tlw ticket shall iw tlw 
same on all ballots, c.rccpt as l'aricd fo change thr alphabeti­
cal rotation.'' 

Hence, it is evident that the samP method of rotation as applied 
to other candidates was intruded to apply at the primary rlrction 
to candidates on thr non-partisan judiciary tickrt. 

' 
By section 1087-hiJ, it is provided: 

\ 

"At the general elPction in Xovember there shall be placerl 
on the ballots a separate ticket entitled 'nonpartisan judicial 
ticket', upon which shall lw placed the names of the candi­
dates nominated for judgrs of the supreme court, district, or 
superior courts in thP state and in the several districts and 
cities, who have been nominated as lwrein provided. The 
names of all candidates shall he placNl on said ticket and in 
the same order, as far as possible, as other candidates, and 
tcith the same pmm'sions with rl1erence to alphabetical rota­
tion and the number of candidates for rach office to which the 
elector is entitled to vote." 

As we have seen, there is no provision for alphabetical rotation 
in the general election law; hence, the words ''same provisions with 
reference to alphabetical rotation'' must refer to the provision for 
rotation found in the primary law which is quoted above. 

Hence, it follo\YS that your question should he answered in the 
affirmative. 

Howev~r, you will notice that by the las~ sentencP of section 
1087-a13 'the names of candidates for offices to be filled by the 
voters of a territory smaller than a county shall be arranged and 
printed alphabetically according to the surnames for the respective 
offices, and inasmuch as the judge of the superior court is elected 
by the voters of his citiPs and not of the entire county, tlw pro­
visions for rotation would not apply to sneh offices. 

lR 

Yours truly. 
c. A. ROBBINE:, 

Assistaut Attorney General. 
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<~!TIES .\.ND Towm.>-PAVING-ASBEs:,;ING CosT OJ<'.-Abutting prop­
erty owners should pay proportionatP cost of paving entire 
width of street exclusivP of car trHcks without regan I 1 o !ora­
tion of surh tracks. 

MR. I•' RANK G. PIERCE, 

Marshalltown, IO\m. 

Ol'tolwr 10, Hll·L 

DEAR SIR: Replying to yours of the 5th iust. will say that in 
my judgment the cost of paving should be assPssed against ;he va­
rious properties hetWfitPd thereby "·ithout reference to thP <'X­
act loeation on the street of that portion of the pavement put in b~· 
the street railway company. That is to say the amount of 
taxes to be paid hy the properties abutting upon the street on 
either side should not vary by reason of the fact that at some par­
ticular place in the street that portion of the street paved hy tlw 
street car company may be nearer one side of the strt>Pt than tht­
other, and where there is a switch track in addition to the main 
track on one side of the center of the street, it is my judgment that 
the properties on either side of the street should each pay the on<'­
half of the cost of paving that portion of the strPPt not covered by 
the two tracks. 

Yours truly, 
c. A. ROBBINS, 

Assistant Atton1cy General. 

ELECTIONs-VoTING 1\LicHINEs--UsE oF PARTY LEVER.-To per­
mit the use of a party lever is a violation of the spirit of the 
law. 

WIRT P. HoxiE, County Attor·nw, 
Waterloo, Iowa. 

October 19, 1914. 

DKiR Sm: I have a letter from your officp a.<Jking whether tlw 
voting machines to be used in your city in the coming election 
slwuld be so arranged as to permit the use of the "party lever" 
or to require the voter to use the individual levers and vott> sep­
arately for each person for whom he desires to vote. 

Chapter 3-A of Title VI of the supplement to the code, 1907. 
permitting the use of voting machines in elections and primarie!; 
did not in any mannt>r change tht> systt>m of voting thrn in forcr 
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but simply changed the method by which the voter records his 
choice. In other words, the Australian ballot system of voting is 
still in force and the voting machine law above referred to in no 
manner changed that system except in so far as to permit the ar­
ranging of the various party tickets either in v<>rtical columns or 
horizontal rows upon the machine (section 1137-a15, supplement 
to code, 1907), and the further- change with reference to the pro­
visions for voting for presidential el<>ctors (section 1137 -all). 

The legislature by the enactment of chapter 44, acts of the 
thirty-first general assembly, amended section 1119 of the code, 
and removed the circle from the ballot so as to preclude an elector 
from voting for all candidates upon one tickt•t by making a single 
cross ·opposite the name of the party by which such ticket was 
known and required him to express his choice by making a cross 
in the square opposite the name of each person for whom he de­
sired to vote. To permit the use of the party lever and thus allow 
tlw vot<>r to votP for all the candidates of one party by simply using 
thP om• lt>n•r would be in effect restoring the circle upon the ballot, 
tlw very thing which the legislature by their enactment derlared 
shoul(l be removed. 

1 t is my opinion, therefore, that the use of the party lever 
should not be permitted but that the machine should be so arranged 
as to require the voter to use th•' individual lever. 

Yours truly, 
JouN Fr"ETCHER, 

Ass~ytant Attorney General. 

DRAIN AGE-Al:;SEK~MEN'l'S-P.\. YMEN1' BY T NST ALLMENTS-AGREE­

:MENT ENTJ'l'IJING P.\.RTY 1'0 P.\Y ON INSTALLMENT PI,AN.­

May be made ~my time hrforP litigation. 

A. H. DAVISOK, &cy., 
Executive Council. 

Statehouse. 

October 27, 1914. 

DEAn Sm: Replying to your oral im1uiry with reference to the 
construction of section 1989-a26, supplement to the code, 1913, witl1 
reference to drainage assrssments will sa,v tllftt the provision in­
volve(l rrails as folJows : 
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'·If the owner of any parcel of land, lot or premises against 
which ariy such levy shall have been made and certified, which 
is embraced in any certificate provided for in this section, shall 
within thirty days fJ·om the elate of such assessment promise 
and agtee in writing endorsed upon such certificate, or in a 
.~eparate ag.1·cement, that in consideration of having the right 
to pay his assessment in installments, he will not make any 
objection of illegality or irregularity as to the assessment of 
benefits, or levy of such tax upon and against his property, 
but will pay said assessment with interest thereon at such 
rate not exceeding six per centum per annum as shall be pre­
scribed by resolution of the board, such tax so levied against 
the land, lot or premises of such owner shall be payable in 
ten equal installments, the first of which with interest on the 
whole assessment shall mature and be payable on the date of 
such assessment, and the others with interest on the whole 
amount unpaid annually thereafter at the same time and in 
the same manner as the March semi-annual payment of ordi­
nary taxes; but where no such terms and agreement in writing 
shall he made by the owner of any land, lot or premises then 
the whole of said special assessment, so levied upon and against 
the property of such owner, shall mature at one time and 
be due and payable with interes~ from the date of such assess­
ment, and shall he collected at the next succeeding March semi­
annual payment of ordinary taxes.'' 

In my judgment it is not the intention of the legislature to 
limit the making of the separate agreement to thirty days from 
the date of the assessment but that the thirty days' limitation 
might be deemed to apply only where the agreement is endorsed 
on the certificate and that the ''separate agreement'' referred to 
might be made at any time before litigation has been instituted. 
To say that parties interested in the controversy may not setth• 
the same by agreement would seem to be unreasonable, and if the;v 
may settle the same by agreement after controversy r(•aches thl• 
stage of litigation, they certainly may do so beforP. 

Mr. Whitney suggests that the state might issue warrants in 
payment of the whole assessment and let the warrants draw intt•r­
Pst the same as the certificates might have drawn. 

Yours truly, 
C. A. RoBBIN~, 

Assista11t Attorney Oeueral. 
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OrmES AND TOWNS-WATERWORKS-USE OF FUNDS DERIVED FROM. 
-Either taxes levied or rents collected may be used to extend 
or renew mains. 

H. F. HARMON, Town Clerk, 
Hubbard, Iowa. 

October 28, 1914. 

DEAR SIR: I have your letter of October 24th in which you re­
quest the opinion of the attorney general with reference to the 
use of a part of the surplus of the water fund of the town of 
Hubbard for the extension of mains. I also have your latt~r let­
ter in which you state that if Mr. Cosson cannot give the matter 
personal attention you will accept the opinion of an assistant. 1\'Ir. 
Cosson 's work is such that he cannot give your matter personal 
attention and has asked that I make reply to your letters. 

There may have been some. doubt as to whether cities and towns 
had the power under set'tion 724 of the code of 1897 to do what you 
now propose to do, but since that section was amended by the 
twenty-ninth general asst'mbly there is not any doubt in my mind 
but that you have the authority to make the expenditure which you 
propose to make. Section 724, above referred to, as it has been 
amended by subsequent legislation, reads as follows: 

"They shall have power, when operating such works or 
plants, and shall have the power to sell the products of such 
municipal heating plants, waterworks, gasworks or electric 
light or electric power plants, to any municipality, individ­
ual or private corporations outside of the city, or town limits 
as well as to individuals or corporations within its limits, 
and to erect in the public highway the necessary poles upon 
which to construct transmission lines, anCiwto assess from time 
to time, in such manner as they shall deem equitable, upon 
each tenement or other place equipped with water, gas, heat, 
light or power, reasonable rents or rates fixed by ordmance, 
and to levy a tax, as hereafter provided, to pay or aid in pay­
ing the expenses of running, operating, renewing, extending 
and repairing such works or plants owned and operated by 
such city or town, and the interest on any bonds issued to pay 
all or any part of the cost of their construction.'' 

You will note that the revenue derived from rents and taxes that 
may be levied may be used to ''pay or aid, in paying the expenses 
of running, operating, renewing, c.rtrnding, and repairing such 
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works or plants". Under the old section of the code they could 
only use such revenue for the purpose of running, operating and 
repairing· the plants. It is therefore my opinion that the law as 
amended expressly gives the council the authority to expend any 
of the water fund, whether derived from rents or taxes, for the 
purpose of extending the mains. 

Yours truly, 
JOHN FLETCHER, 

Assistant A.ttorney General. 

ELECTIONs-MARKING BALLOT-MISCONDUCT OF JUDGES OF ELEC­
TION AS GROUND FOR CONTEST-F.\.C'fS STATED SUFFICIENT TO 

VITIATE ELECTION. 

ED. '1'. ALDERMAN, 
Nevada, Iowa. 

November 7, 1914. 

DEAR Sm: In your first question you submit a sample ballot 
showing a cross in the square opposite the name of B. M. Soper 
who was a candidate for clerk of the district court, also a line is 
drawn through the name of L. S. Kloster who was a candidate for 
the same office on the progressive ticket with the name of B. M. 
Soper written in pencil over the name of Kloster thus crossed out 
but with no cross in the square opposite the name thus written in, 
and your question is whether or not a ballot so marked should 
count for B. M. Soper for clerk. 

In my judgment this question should he answered in the affirm­
ative. It was the evident inte;1tion of the person thus marking 
his ballot to vote for Soper, and in my judgment there is nothing 
on the face of the ballot that would indicate that the mark cross­
ing out the name of Kloster or in writing in the name of B. M. 
Soper was intended as an identification mark. Sec, Vorhees vs. 
Arnold, lOB Iowa 77; Kelso vs. Wright, 110 Iowa 560. 

Your second question is whether or not where a candidate for a 
county office acts as judge of the election and while so acting so­
licits votes within the polling place is sufficient to warrant thE> rE>­
jection of thE> vote of that preE>inct if a contest is made. 
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Code section 1124 provides : 

"No person shall during the receiving and counting of the 
ballots at any polling place * * * do any electioneering 
or soliciting of votes within 100 feet of any outside door of 
any building affording access to any room where the polls 
are held.'' 

Section 1198 provides the grounds upon which an electiOn may 
be contested and the first ground enumerated therein is as follows: 

''Misconduct, fraud or corruption on the part of judges of 
election in any precinct or of any board of canvassers or of 
any member of either board sufficient to change tht' result.'' 

Section 1200 of the code provides : 

''When the misconduct, fraud or corruption complained of 
is on the part of a judge of the election of any precinct it 
shall not be held sufficient to set aside the election unless the 
rejection of the vote of that precinct would change the re­
sult as to that office.'' 

It would seem that the soliciting of votes being directly pro­
hibited by the first section referred to would amount to misconduct 
on the part of a judge of election within the meaning of the second 
section cited, and the third section cited seems to contemplate the 
rejection of the vote of that precinct when such misconduct is shown 
probably for the reason that there is no way by which the effect 
of such misconduct may be measured in order to determine whether 
or not it would be sufficient to change the result. Hence your 
second question should be answered in the affirmative. 

I am returning your sample ballot as requested. 
Yours truly, 

c. A. ROBBINS, 

Assistant Attorney Grneral. 
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::\EWSPAPERs-PUBLIC.\TION OF NOTICES (W lNCORPOR.\1'ION.­
Where such notice is published in a daily paper it is uot neces­
sary to publish in each issue for four weeks but only in one 
issue each week for that time. 

J. E. JoRD.\N, Attorney, 
405 Marsh-Place Bldg., 

Waterloo, Iowa. 

Novemher 11, 1914. 

DEAR SIR: Your letter of the 28th ultimo, addressed to tht> at­
torney general, has been referred to me for reply. 

You call attention to sections 1613 and 1613-a of the supplement 
to the code relative to the publication of notice of an incorpora­
tion and ask for a citation of authorities interpreting these sec­
tions. 

I do not have any authorities bearing on the question presented 
by you but do not believe that because of the passage of section 
1613-a it is necessary, where notice is published in a daily, tri­
weekly or bi-weekly newspaper, to publish the same in eaeh Issue of 
such paper. If you will read section 1613 as it appears in the code 
of 1897 you will observe the necessity for the passage of section 
1613-a which was a legalizing act, because that st>ction reads as 
follows: ''A noticP must be published for four weeks in succes­
sion,'' and it would be possible to construe the section as requiring 
publication of the notice in each issue of a paper if it was pub­
lished more frequently than once each week. This section, how­
ever, was amended by the twenty-ninth general assembly so as to 
require the publication once each week for four weeks in succes­
sion, and by that amendment the legislature left no doubt as to the 
construction that should he placed upon the statute, and at the 
same time they passed section 1613-a for the purpose of legalizing 
the publication of notices whic~ might have been questionable un­
der the original code section. 

Yours truly, 
JOHN FLETCHER, 

Assistant Atto1·ney Ucncral. 
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TAXATION-AssEsSMENT OF BuiLDING AND LoAN AssoCIATIONs­
METHOD OF ACQUIRING INFORMATION BY ASSESSORS. 

J. M. DINWIDDIE, Cashier, 
Cedar Rapids Savings Bank, 

Cedar Rapids, Iowa. 

November 11, 1914:. 

DEAR Sm: Replying to yours of the 28th ult., addressed to the 
attorney general, will say that shares of stock in building and loan 
associations are now to be assessed in accordance with the pro­
visions of chapter 119, acts of the thirty-fifth general assembly, to 
the individual owners of such stock at their places of residence. 

The information necessary to enable the assessor to make the 
assessment is obtained by the state auditor furnishing the county 
auditor with the statement of the names and postoffice addresses 
of each stockholder of a foreign building and loan association, 
which information is in turn by the county auditor furnished to 
the assessors in his county. Domestic concerns are required on or 
before January 31st of each year to furnish the assessor of the 
assessment district in which its principal place of business is lo­
cated a verified statement showing the condition of the concern. 

Yours truly, 
c. A. ROBBINR, 

Assistant Attorney Gene'l'al. 

CORPORATION-TIME FOR FILING ARTICLES.-Provision that articles 
shall be filed within a certain time held to be directory only. 

HoN. J. L. BLEAKLY, Auditor, 
Statehouse. 

w 
November 17, 1914. 

DEAR Sm: Replying to the oral request of your Mr. Pennell 
for the opinion of this department as to whether or not the failure 
to file with the county recorder rem">val artieles of incorporation 
within five days after the action of the stockholders authorizing 
such renewal, or the failure to file the same with the secretary of 
state within ten days after the filing with the recorder would oper­
ate to render such renewal articles void provided such delayed 
filing is all done within the three months following the expiration 
of the original articles, I have to advise. 
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There is no provision in the statute that the failure to file with­
in the time shall have the effect of rendering the renewal articles 
void and in my judgment each of these provision~ should be held 
to be directory and not mandatory, and that while the practice of 
filing such renewal articles after the time has expired should not 
be encouraged yet in my judgment such delayed filing would not 
render the articles void. 

In the case of Perrin vs. Benson, 49 Iowa, 325, under a statute 
which provided that the board of supervisors should levy a school 
house tax in the year 1875 and through oversight and neglect such 
tax was not levied, it was held that the provision as to time was 
directory and that the tax might be levied a year later. 

The amended articles of the Badger Savings Bank submitted in 
connection with said oral request are herewith returned. 

Yours truly, 
c. A. ROBBINS, 

Assistant Attorney General. 

ELECTIONS-PUBLICATION 01<' NOTICE.-Section 2820 code, con­
strued-'' Four weeks' notice'' means four successive weekly 
publications although only three weeks elapse between first 
and last publication. 

A. L. NELSON, Secy., 
Board of Education, 

Hazelton, Iowa. 

:\ovember 19, 1914. 

DEAR SIR: Replying to yours of the 12th inst., addressed to the 
attorney general, will say that any ruling this department might 
make on the question would not be binding on the bond company 
and probably have little influence in the settlement of the contro-

• versy. 
Section 2820 to which you refer provides ''Four weeks' notice 

of such election shall be given by publication once each week in 
some newspaper published in the said town or city'' etc., and as 
stated by you the publications were, in fact, made M:ay 22nd, 29th, 
June 5th and 12th, so that while there were four weekly publica­
tions yet these publications only covered a space of three weeks' 
time and the first publication was only twenty-four days prior to 
the election and the question is whether or not this would be four 
weeks' puhlieation within thr mt>aning of thiR law. 
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I find that almost the exact question was passed upon by the 
supreme court of Missouri in the case of Russell vs. Croy, 
164 Mo. 69; 63 S. W. 849, where the requirement was that 
proposed amendments to the constitution should be published week­
ly in some newspaper within each county of the state for four con­
secutive weeks next preceding the general election and it was held 
that publication once in each of the four consecutive weeks next 
preceding the week in which the election occurred complied with 
the statute although the first publication was less than twenty­
eight days before the day of election. (See also to the same ef­
fect In re City of New Orlea11s. 52 I.~a. Ann., 1073, 27 So., 592.) 

So in this case, as the election was. held on Monday and the last 
publication was on Friday of the previous week, there would be one 
publication in each of the four weeks immediately preceding the 
week in which the election was held, and in my judgment the elec­
tion was legal. 

Yours truly, 
c. A. ROBBINS, 

Assistant Attorney General. 

PuRE FooD--LOAVES OF BREAD--WRAPPING AND MARKING.-Bread 
not such a food as requires statement as to weight, count, etc. 

November 20, 1914. 
W. B. BARNEY, Food and Dairy Comtwissioner, 

Statehouse. 

DEAR SIR: Yours of the 11th inst., addressed to the attorney 
general, has been referred to me for reply. You call attention to 
chapter 307 of the acts of the thirty-fifth gweral assembly, sec­
tion 2 of which provides as follows : 

''If any person shall sell, offer or expose for sale any food 
in package form, if the quantity of the contents be not plain­
ly and conspicuously marked on the outside of the package 
in the terms of weight, measure or numerical count,'' etc. 

Your question is : 

"Would chapter 307, laws of the thirty-fifth general assem­
bly require a statement of the net weight on single or twin 
loaves of bread wrapped with paper and tied with a string?'' 

This question is not entirely free from doubt. Some cases hold 
that a package is a number of things done up for handling and con-
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venience while other cases hold that it is a package even though 
consisting of a single article where it is prepared into a bundle, 
bale, box or other receptacle suitable for commercial handling or 
transportation. (See lmder the word "package" No. 6 Words 
and Phrases, page 5154.) 

There are many cases defining an original package within the 
meaning of the interstate commerce law but these cases are of lit­
tle assistance in determining the question here presented, as the 
question in those cases was not what constitutes a package but 
rather what constitutes the original package. 

Our own supreme court in the case of State vs. Neslund, 141 
Iowa, 461 at 465 defines a package as follows: ''A package usually 
means a bundle put up for commercial handling and as used iu 
the action under consideration it means the package put up by the 
manufacturer or packer or dealer for ordinary commercial use.'' 

In the case of Arnwur & Co. vs. Bird, 123 N. W., 580; 25 L. R. 
A. (N. S.), 616, under the law requiring food sold in package 
form to have shown upon the package the constituent elements, it 
was held by the supreme court of Michigan that where packages 
of sausage composed of meat and cereals were :;old to the con­
sumer from a larger package, properly labeled, the small package 
must be labeled so as to show the constituent Plemrnts contained 
in the mixture. 

In view of these authorities, I am of the opinion that single or 
twin loaves of bread wrapped with paper and tied with a string 
would be a package within the meaning of the definitions above re­
ferred to. However, I am of the opinion that such bread would 
not be sold in package form within the meaning of the chapter in 
question for it will be observed all that is required is that the 
weight, measure or numerical count be shown and it would be ab­
surd to require a statement ~n a package of bread to the effect 
that it contained one loaf when such fact is not only self-evident 
from the package itself but is a fact which could scarcely be con­
cealed, and with the usual transparent wrapping is as apparent 
as though the loaf were unwrapped. 

Therefore, I am of the opinion that the words "package form" 
as used in this section have reference to packages put up in such 
form as that the weight, measure or numerical count may not be 
observed or ascertained without breaking the package. 
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Your second question is : 

''Would a loaf of llread come within the meaning of tlw 
word 'package' if sold from the case without wrapping or 
carton?'' 

From what has already been said it is apparent that this ques­
tion should be answered in the negative. 

Yours truly, 
C. A. RoBBINS, 

A.~81·stant Attorney Gcne1·al. 

TAXATION-SPECIAL TAX FOR AID OF ELECTRIC RULWAY.-Assess­

ment of real estate of other railway lines within district. How 
valuation may lle arrived at. 

H. B. RosENKRANs, County .Aud,itor, 
Charles City, Iowa. 

:\fovember 25, 1914. 

DEAR SIR: Replying to yours of the lHth instant will say that 
while the law does not specifically require the executive council 
to fix the valuation of the real estate of railway companies separate 
and distinct from the other property of such corporations, such 
as rolling stock, yet there would he no way 'in which chapter 169, 
acts of the thirty-fifth general assembly could be complied with 
without such separate valuation lleing first made, and in my judg­
ment said council would have the right and it would lle Its duty 
to make such separate valuation where th~ same is required to 
enable the new law to h(• complied with. While this may entail 
up.on the council some extra work yet doubtless thosp interested iu 
the tax would lle in position to assist the council lly furnishing evi­
dence of the values of adjacent land so as to enable thf' council to 
make the separate valuation with a minimum of lahor. 

Yours truly, 
C. A. RoBBINs, 

Assistant Attorney GC'neral. 
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MoTOR VEHICLES.-Should pass to left of another vehicle proceed­
ing in same direction. 1 f other vrhicle is on left side of street 
it may be passed on right side. 

December 5, 1914:. 
M. c. REAM, 

Chariton, Iowa. 

DEAR Sm: Replying to yours of tlw 2d inst., will say that in 
my judgment the law inquired about should rrceive a reasonahlP 
construction; that it does not require one to pass upon the left sidP 
of a vehicle that is traveling on the wrong side of the street, nanw­
ly the left side, and that both parts of the law should be con­
strued togeth('l' and contemplates that all parties are traveling ae­
cording to law, and that hence the vehicle about to be passed would 
be on the right hand side and as near the curb as the condition 
of the street would permit and in such cases it would be ch•arl~· 

the duty of the driver of the passing vehicle to pass upon the 
left side. However, if the vehicle is on the left of the cenh'r of 
the highway, even though going in the same direction, in my judg­
ment the passing vehicle might lawfully pass upon the right sirlr 
and the same rule would apply even in the country highways. 

I am enclosing you a copy of the automohilr law in order that 
you may verify the provisions thereof. 

Yours truly, 
C. A. RoBBINs, 

Assistant .Attomey General. 

lN'rERNAL REVENUE AcT OF OcTOBER 22, 1914.-Effect upon statl' 
business-certain instruments and documents issued by stat<' 
departments not affected-federal governml'nt cannot inter­
fere with or burden state• husiness-certain certifi(•atrs hPld 
to be exempt from the tax by implication of law. 

EXECU'l'IVE CouNCIL, 
Statehouse. 

December !~. Hll4. 

GENTLEMEN: On the 3d instant you orally requested an opin­
ion concerning the manner in which the various ~lepartments of the 
state may be affected by the internal revenue act enacted by Con­
gress on the 22d day of October, 1914. 
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You inquire whether revenue stamps must be attached to the 
following documents issued by the various departments of the 
state government: 

1. Certificates issued by the secretary of state authorizing 
Porporations to transact business within the state; 

2. Certificates of authority issued to agents by the commissioner 
of insurance ; 

:3. 'l'Pachers' certificates issued by the board of examiners; 
4. Ct>rtificates of assessment issued by the executive council; 
5. Abstract of election issued by the executive council; 
6. Certificates of registration of automobiles issued by the sec­

retary of state ; 
7. Certificates of registration of stallions issued by the board of 

agriculture; 
8. Certificates of inspection issued hy the dairy and food de­

partment; 
9. Certificates of appointment of notaries public, and to this 

list might be added certificates to practice medicine, certificates 
of admission to the bar, and certificates to pharmacists and other 
certificates of like character. 

The new revenue law enacted by the Federal Congress provides 
that on ( 1) certificates of profits of corporations etc., and transfers 
thereof, there shall be paid two cents on each $100.00 of the face 
value; and on (2) "certificates required by law, not otherwise 
specified" tlwre shall be paid a tax of ten cents. 

J f the instruments enumerated by you are subject to the tax 
above referred to it is because they come within the classification 
last named. No exception is made in the law itself of any certifi­
cate which falls within what I have, for convenience sake, desig­
nated as division "2" of the law levying a, tax upon certificates, 
and if the instruments named in your request are not liable to the 
tax it is because they are exempt by implication. 

It is well settled by many decisions of the United Staters supreme 
court that the federal government cannot tax the powers, prop­
erties, operations or instrumentalities of the states nor the means 
by which they carry their powers into execution any more than a 
state can tax the operations, instrumentalities or the property of the 
federal government, and no rule is better settled than that the 
federal government cannot by taxation or otherwise retard, im­
pedt>, bnrden, impair or in any manner control the operation of 
tlw YHiid lam:; that havp lwPn rnartrrl h'' statt> lrgiRlation ror thP 
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purpose of carrying into execution the powers vested in the state 
government. 

It being conceded by the uniform decisions of the highest court 
in the land that the states have a right to administer their govern­
mental affairs and to employ their own means and agencies to carry 
out their valid legislative enactments without interference by the 
federal government, the only question left to be determined is 
whether the state is <>ngaged in performing governmental functions 
in issuing the various documents referred to by you. 

A discussion here of what might he considered governmental 
business of a state as separate and distinct from ordinary corporate 
or private business of a state could serve no purp::Js<> at this tim<> 
except to lengthen this opinion, but it is sufficient to say that in 
carrying out the provisions and mandates of its laws for the pre­
vention of crime, fraud or imposition, and to protect the safety, 
comfort, convenieuct>, health and general welfare of its peopiP, 
or, iu other words, when it is engaged in the enforcement of its 
police regulations it is certainly engaged in a purely governmental 
function. With th<>se gpneral observations we pass to tlw ques­
tion. 

It must at this day he conceded by all as the settled law that 
H state has authority under its police power to dctermin<> under 
what circumstances and conditions a corporation may engage in 
business in the stah>; to determine under what circumstances and 
conditions persons may practice the various professions within 
the state, etc. In other words, its power under valid enactments 
to license, regulate and control certain lines of business for tlw 
promotion of the welfare of its people is practically without limit 
so long as it leaves the field open to all alike and upon the same 
basis provided it does not burden interstate commerce. 

Under the police powers of the state the legislature has enacted a 
law requiring that before any ~orporation can transact business 
within the state it must file its articles of incorporation in thr 
office of the secretary of state and pay a filing fee, the amount of 
which is based upon the capitalizat~on of the corporation. If the 
articles are approved by the secretary of state the enactment makes 
it his duty as one of the executive officers of the state to issue a 
certificate or license authorizing it to transact business within the 
state. Under the same power the legislature has enacted a law 
which provides that before any one can engage in the business of 
soliciting insurancp fo1· an insurance company a certificate must 
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be obtained from the commissioner of insurance authorizing him 
to engage in such business. The legislature of the state has also 
enacted a law which ret1uires that every person before engaging in 
the business of teaching in the schools of the state shall submit 
to an examination as to qualification and if successful the state 
through its proper officers shall issue a certificate authorizing the 
applicant to engagP in the business of teaching. A similar enact­
ment has been made with reference to pc>rsons who would practice 
law, medicine, dentistry and the other professions; and by enact­
ments of the same general character the legislature has enjoined 
upon the various departments of the state government the perform­
ance of the various functions enumerated by you. The certificates 
issued by the secretary of state authorizing a corporation to trans­
act business is a license for which the state has exacted a fee be­
fore its issuancP. The certificatt~ of the board of educational cx­
amitlers is a license, and so with the certificates issued by the board 
of medical examiners, certificates of admission to the bar and the 
various other certificates referred to by you. As a pre-requisite to 
the issuance of the various certificates the person applying must 
qualify in some manner particularly specified and these qualifica­
tions are exacted to protect thE> pE>oplE> of tlw state with whom he 
may deal. 

All the lE>gislation requiring the performance of these various 
duties by the differt>nt state departments was enacted in the ex­
ercise of the polict> powpr of the state for the safety, comfort, con­
venience, health and gPneral welfare of the people of the state, 
and the authorities arc unanimous that that power is one reserved 
by the states and free from any federal restriction. These certifi­
cates, or licenses, as they may be called, are isl'>uE>d by the state 
in its governmental capacity for the protectiow, not of some particu­
lar individual, hut for the protection of all the people of the statP. 
'l'he action taken in each instance is governmental in character and 
in my opm10n it must be kept free from embarrassment, restric­
tion or control by any other governmental authority. ThP pr0po· 
sition that the state is exercising a governmental function in tlw 
issuance of the various certificates enumerated is supported by 
the authorities. 

The War Revenue Act of 1898 provided that stamps equaling a 
certain amount should be affixed to all bonds, debentures, certifi­
eat<'s of stock, <'te. Tt also contained the provision: 

14 • 
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·'That all bonds, debentures, or certificates of indebtedness 
issued by the officers of the United States Government, or 
by the officers of any state, county, town, municipal corpora­
tion, or other corporation exercising the taxing power, shall be, 
and hereby arc, exempt from the stamp taxes required by this 
act: Provided, That it is t lw iii tent hereby to exempt from the 
stamp taxes imposed by this act such state, county, town, or 
other municipal corporations in the exercise only of functions 
strictly belonging to them in tlwir ordinary gowrnmental, 
taxing, or municipal capacity.'' 

This exemption clause was simply an attempt on tht' part of 
Congress to comply with what the courts had then determined to 
be the law, namely, that such matters were exempt by Implica­
tion from any federal tax, so that had the exemption dause not 
been placed in the measure the interpretation of the court would 
necessarily have been the same. 

Under a legislative enactment of the state of llliuois no person 
could engage in the sale of liquor without first obtaining a license 
from the state, and berore the license could issue tlw applicant was 
required to give a bond payable to the people of the state, con­
ditioned ''that he will pay to all persons all damages that they 
may sustain, either in person or property, or mPans of support, 
by reason of the person so obtaining a lieensp selling or giving 
away intoxicating liquor.'' A licensee failed to attach the re­
quired revenue stamp to his bond and he was arrested and prose­
cuted. The lower court imposed a fine, the case was reversrd in 
the supreme court of the United States, Chief Justice Fuller writ­
ing the opinion of the court. Among other things the court 
said: 

''The act and the ordinance (City of Chicago) required 
these bonds to be given as pre-requisites to the issue of li­
censes permitting the sale. • The licenses could not be issued 
without compliance with this condition precedent. The statute 
expressly provided that no license should be granted unless 
the applicant 'shall first give bond in the penal sum of $3,000,' 
and the ordinance, that 'no application for a license shall be 
considered until such pond shall have been filed.' 

''The bonds were obviously intended to secure. the proper 
enforcement of the laws in respect to the sale of intoxicating 
liquors: tlw prompt paymPnt of finrs 1111il prna ltiPs: 11 rrmPil~· 
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for injuries to person, property or means of support; and 
the protection of the public in divers other enumerated par­
ticulars. The granting of the licenses was the exercise of 
a strictly governmental function, and the giving of the bonds 
·was part of tlw sanw transaction. To tax the license would 
hP to impair tlw efficiency of the state and municipal action 
011 the subjPct and assume the power to suppress such action. 
And eonsidPring licPnse and bond together taxation of the 
houtl involv<>s tlw same consequences. In themselves the bonds 
werP not mere• ineidPnts of the regulation of the traffic, but 
t•sst•ntial safeguards against its evils, and governmental in­
strnmentalitiPs of statr and of city, as authorized by the state, 
to insure tlw publir welfare in the eontluet of the business, 
although the hnsiness itself was not governmental. They 
wPre not mPrP individual nndPliakiugs to SPCIII't' a personal 
privilege as suggested by the court hplow, hut means for the 
preservation of tlw peace, tlw health and tlw safety of the 
community in compelling strirt ohRPrvane<• of' thr law, an<l 
remedying injurious results. 

''The general principle is that as the means and instru­
mentalities employc·d by the General Government to carry 
into owration the powers granted to it 11re exempt from taxa­
tion by the states, so are those of the states exempt from taxa­
tion hy the General Government. It resti'i on the law of self­
preservation, for 11ny government, whose means employed in 
eonclncting its strictly governmental operations are subject 
to the control of another and distinct governmrnt, exists only 
at thr mercy of thr latter. Nrlson, .J., Oollrrfor 1•s. Day, 11 
W11ll. 11:~. '' 

Ambrosini l's. fl. f:\., 1H7 F. 8., 1. 

Another c·asP that Rr>ems analogous to 1 hP one under considera­
tion is thP cast· of Warwid.- l'S. C'ollrctm·, 102 I:<"'ederal Rep., 127, 
where the plaintiff who was appointPd a notary public in the state 
of Ohio failed to affix the re<ruired amount of revenue on his of­
ficial bond, the circuit court in its opinion held that the bond was 
not liable to the tax upon the theory that the levying of a tax of 
this character was placing a restraint upon the state in exercising 
its functions in the appointment and qualification of its officers 
and agents. This case is absolutely determinative of the question 
as to whether certificates of appointmrnt of notaries pubhc shall 
bear a revenue stamp. 
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The state of South Carolina enacted a law which provided that 
no liquor should be brought into the state for sale unless brought 
in by a board of officers appointed by state authority and that no 
liquor could be sold except by agents appointed by the state for 
that purpose under the regulations prescribed hy statute. 'l'he 
federal officers acting upon the theory that the liC]uor was subject 
to the internal revenue laws of the United States proceeded to 
assess the tax and the case was appealed to the supreme court of 
the United States. The majority of the court in a laborious opin­
ion held that when the state engaged in the handling and salP 
of intoxirating liquors for profit it was engagrd in a p1·ivate 
business and not in the performance of one of its govt'rmnrntal 
functions and therefore its agents were subject to the federal tax. 
·This conclusion, however, on the part of the majority of the 
court was only reached with considerable difficulty and a dissent­
ing opinion was written by Justice White with whom concurred 
Justices Peckham and McKenna advancing the theory that tht> 
state of South Carolina had complete and absolute control over 
the liquor traffic and could exert in dealing with the liquor traffic 
such methods and instrumentalities as were deemed best, and 
that the United States was without authority to tax the agt>ncies 
which the state had called into being for the purpose of dealing 
with the liquor traffic. I cite this ~nstance to show how far some 
of our leading jurists would go in holding matters to hf' gowrn­
mental in character rather than of a private nature. 

If dealing in liquor by the state can by any clear process of 
reasoning be said to be performing a governmental function it 
is clear that with much greater force can it hr said that the is­
suance of certificates of the character referred to by you is a 
governmental function since by the legislative enactments re<luir­
ing the issuance of certificates of the <lharacter referred to and 
obedience to those enactments 4Hl the part of the executive state 
officers, the state is doing what it is clearly authorized to do un­
der its police p.owers. These certificates are public documents and 
when issued are the evidence of official acts performed by state 
officers under mandate of law. They convey the will of the state 
and are complete without further action on the part of any one. 
They are a part of the plans adopted by the state for the purpose 
of exercising state control over certain lines of business which 
unrestricted might lead to injury to the people of the state. It 
may be said that the instruments give to the person receiving 
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them personal rights and privileges and therefore they cannot 
come within the implied exemption. Ambrosini, in the case above 
referred to, reeeivPd a personal right under the license issued by 
the state of Illinois to sell liquor with financial profit to himself, 
but the court said the prime object of the license and the bond 
was to protect the people of the state who might he affected by 
Ambrosini being in business. So the fact that some one receives 
a personal benefit by reason of the action of the state is not con­
trolling but rather the inquiry is as to whether the act is performed 
primarily for the benefit of the people of the state as a whole or 
for the personal benefit of an individual. The provisions of our 
laws requiring the issuance of the instruments enumerated were 
not made to aid some person to individual gain but for public gain 
in the way of regulation and control beneficial to the people of 
the state, and the officers who carry out those provisions by execu­
tive action are performing a purely governmental functiOn. I 
conclude, therefore, that no stamp is required on any of the in­
struments referred to by you. 

This opinion has been submitted to the Attorney Gem•ral and he 
concurs in the opinion herein expressed. 

Respectfully, 
.JOIIN FLETCHER, 

Assistant Attorney General. 

CouNTY SUPERINTENDENT-ELECTION oF BY MEMBERS oF ScHOOL 

BoARDs.-RepresPntation in convention-who can be delegate. 

C. C. HAMILTON, County Attorney, 
Sigourney, Iowa. 

December 9, 1914. 

DEAR SIR: Replying to yours of the 7th inst., will say that as 
this department has heretofore construed section 1 of chapter 
107 of the acts of the thirty-fifth general assembly, it authorizes 
each city or town independent school district to have one vote in 
the convention, either by its president, or in his absence or inability 
to act by some member of the school board to be selected by thC> 
board. Sub-district townships are entitled to one vote, the en­
tire township being a school corporation. Where there is one or 
more rural independent districts situated in a congressional town­
ship. such rural independent districts are together entitled to one 
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vote-the person to represent such rural independent district or 
districts to be selected by the presidents of all of the rural inde­
pendent districts in such township at a mreting to be held at such 
time and place as the county auditor shall fix and written notice 
provided therefor. 

In the case you mention, German township would be entitled 
to one vote in convention. If Steady Run township is a sub-dis­
trict township and has included therein the town of Martinsburg, 
which is an independent district, then the independent district 
of Martinsburg would be entitled to one vote and the sub-district 
township to one vote. However, if there arc located in Steady Run 
township one or more rural independent districts, then the rural 
independent districts together would be rntitled to one vote, the 
sub-districts together entitled to one and the indrpendent district 
of Martinsburg rntitled to one. 

I am unable to answer yonr question drfinitely as it is pro­
pounded for the reason that you fail to state whether or not Steady 
Run township is a sub-district township or thr nine districts there­
in arr rural independrnt districts. 

Yours truly. 
c. A. ROBBINS, 

Assistant Attorney General. 

STATE TEACHER's CERTIFJC_\TE _\;-.JD Dn•Lol\H-REVOC-1TION BY Su­
PERINTENDENT-AFFIRMATION OF SUPERINTENDENT'S ACT BY 

Bo.tRD oF EXAMINERS.-Board not to re-hrar the case but to 
rrview rrcord for rrrors only. 

A.M. DEYOE, Hupt. of Public Instruction, 
Des Moinf's, Iowa. • 

Decemhf'r 14, 1914. 

DEAR Sm: Replying to your question of tlw 14th inst., which 
reads as follows: 

''The educational board of examiners respectfully asks 
your op.inion concerning the jurisdiction of the board in the 
matter of the revocation of life diplomas and state certifi­
cates, as provided in section 2734-u, '' 

will say that in my judgment the last sentence of the section which 
reads as follows : 
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·'Provided further, that in the case of life diplomas or 
state certificates of whatever class, the revocation shall not 
be effective until affirmed by the educational board of ex­
aminers a[te1· full review by said board,'' 

requires the revocation of life diplomas or state certificates to be 
affirmed by the educational board of examiners before such revo­
cation becomes effective and that the duty of said board when a 
revocation has been made by the county superintendent is to make 
a full review of the record of the proceedings before the county 
superintendent and also before the superintendent of public in­
struction, in the event an appeal is taken to him from the county 
superintendent, and to affirm said revocation if it finds no sub­
stantial error in the proceedings as shown by the record thereof. 
and, if error is found, to remand the same to the county super­
intendent for correction. 

''Full review'' to be made by said board does not contemplate 
the calling of witnesses nor re-examination into the facts but 
only requires said board to determine from a review of the 
J'ecord whether or not the revocation is regular, and, if so, should 
be affirmed. If the aggrieved party desires re-examination into 
the facts hy the tribunal higher than the county superintendent 
his remedy is to appeal to the superintendent of public instruction. 

Yours truly, 
c. A. ROBBINS, 

Assistant Attorney Geneml. 

PUBLIC 0I<'FICER-RESIGNATION OF-TO TAKE EFFECT IN THE J:i,U­
TURE--MAY BE WITHDRAWN. 

PRANK WISDOM, Attorney, 
Bedford, Iowa. 

December 23, 1914. 

DEAR SIR: Replying to yours of the 22d inst., will say that 
my holding to the effect that a resignation of a public officer to 
take effect in the future might be withdrawn before the date 
fixed for its taking effect, was based upon the holding of our 
own supreme court in the saloon consent petition cases m which 
they held that withdrawals may be filed at any time before the 
petitioner's name is reached for ranvass hy the hoard. Yon are 
rlouhtlrRs f11miliar with thrsf' NISI'S. 
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The only authority upon which I relied is that found in 2!1 
Cyc., 1404, where the following language is found: '• An un­
conditional resignation which has been transmitted to the author­
ity entitled to receive it and a resignation impliPd from the ac­
ceptance of an incompatible office may not be withdrawn hut a 
resignation conditional in character or to take effect in the future 
may be withdrawn." 

People vs. Port'er·, 6 Cal., 26; 

Biddle vs. Willard, 10 Ind., 62; 

State vs. McGrath, 64 Mo., 1:39; 

State vs. Beck, 24 Nev., 92; 

49 Pac., 1035. 
Yonrs truly, 

C. A. RoBBJN8, 
Assistant Altoruey General. 

CITY AND TowN AuTHORITIES ARE REQUIRED TO CAUSE THE RoADS 
WITHIN THEIR RESPECTIVE JURISDIC'l'IONS TO BE PROPERLY 
DRAGGED. 

MR. JoNES, 
Lamoni, Iowa. 

J nne 16, 1913. 

DEAR MR. JONES: In your letter addressed to the state high­
way commission you ask to be informed upon the following mat­
ters: 

''How does the law now stand as to dragging in towns¥ 
Will they continue to follow the provisions of the old law or 
is it entirely repealed? Does the new law apply to them so as 
to malfe it necessary to bond the officer in charge of this work, 
and the clerk also Y "\Vould •the street commissioner be the 
proper one to superintend the work or could the street com­
mittee of the council act?'' 

In answer to your inquiry will say that the road dragging· law 
as found in chapter 70, acts of the thirty-fourth g·eneral assembly, 
remains unchanged in so far as it applies to the dragging of streets 
and hig·hways within the limits of incorporated cities and towns. 
The new road law, which went into effect on the 9th day oi April, 
1913, materially changed this law in so far as it affected the, 
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dragging of roads outside tlw limits of such incorporated cities 
and towns. The city authorities must, therefore, comply with the 
provisions of chapter 70, acts of thr thirty-fourth grneral assrmhly, 
in so far as applicable. 

The provisions of section 14 of the new road law do not apply 
to the authoritiE's within incorporatt>d cities and towns. By tlw 
provisions of St>ction 4, chapter 70, acts of the thirty-fourth gen­
eral assembly, tlw city council is required to cause the dragging to 
be done, and they may assign this work to such city official as thry 
see fit and make him responsible therefor. Whether or not this 
duty would fall upon the street commissioner or the street com­
mittee would depend upon the provisions of thr ordinances and 
resolutions of your city council. 

Yours very truly, 
HENRY E. SAMPSON, 

Assistant Attorney General. 

PROPERTY OWNERS ARE REQUIRED TO DESTROY BEFORE THEY MA­
TURE ALL NoXIous WEEDS CPoN THEIR L.\ND AND UPoN TIIE 
STREETS AND HIGHWAYS TOUCHING S.\ME. 

Ross McLAUGHLIN, County Attorney, 
Missouri Valley, Iowa. 

.July 24, 1913. 

DEAR SIR: In your letter of July 15th addressed to the attorney 
general, you ask for an interpretation of section 1, chapter 128, 
acts of the thirty-fifth general assembly, and particularly as to the 
duty of the property owners regarding the destruction of noxious 
weeds. 

In answer to your inquiry will say that' in my judgment the 
property owner is required, under this section, to do the following: 

First. To cut, burn or otherwise entirely destroy all noxious 
weeds at such time in each year as shall prevent them from com­
ing to maturity; 

Second, to keep said lands free from such other weeds as shall 
render the highways unsafe for public travel; and, 

Third, to cut near the surface all weeds on the highways be­
tween the 15th day of July and the 15th day of August of each 
year. 

The first of these requirements applies only to such weeds as 
are named in section 2 of said chapter. It would seem that sweet 
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clover would be a ··weed'' within the meaning of this section and 
that under the second and thiril. requiremPnt<>, the property owner 
should include sweet clover. 

Under the second requirement the property owner should cut 
such growths of other weeds hark far enough so as to make the 
highway safe for public travel. Under the third requirement he 
should cut all weeds upon the highways. 

Yours vrry truly, 
HENRY E. SAMPSON, 

ilssistant Attorney General. 
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Fore•lgner's hunting license. See foreigner. 

City Attorney: 
Election of 100 

City Clerk: 
Election of 100 

Oity :Manager: 
City may employ; mayor cannot refuse warrant. j 81 

L"i.vil Cases: 
Disposed of since January 1, 1913....................... 30 
Pending in state and United States courts January 1, 1915 32 
Pending January 1, 1913, in district, federal and supreme 

courts but now disposed of. .. . . . . .. . . . .. . . . .. . .. .. 2 8 
Pending January 1, 1913, before interstate commerce com. 

mission, but now disposed of. 29 
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Clerk: 
Chief; superintendent's office. See superintendent public in­

struction. 
City; election of biennially .............. . 
Fee book left in office at expiration of term. 

Clerk Hire: 
Board cannot allow only to person employed. 

Closets: 
Railroads must maintain. 

Code: 
1087-a3. 

Sections construed: Page. 1087-a8. 
1087-a9 .. 

47. 103 1087-a10. 
468. 161 1293. 
593. 117 1407 .. 
669. 146 1550 ... 
706. 126 1613-a .. 
724. 197 1641-b. 58, 

1124. 198 1806 ..... 
1182. 142 2310-a19. 
1186. 142 2341-a ... 
1198. 198 2406. 
1200 .... 198 2451. 
1208-23. 80 2546 ... 
1219 .. . 84, 80 2570-a ... 
1272. .. 128 2575-a47 . 
1509. 125 2575-a51. 
1611. 104 2576·a6 .. 
1612. 153 2582-a .. 
1613. 200 2 583-a .. 
1637. 55 2634-d1. 
2419. 142 2634-d6. 
2449. 83 2724-a4. 
2820. 202 2727-a3. 
2836. 92 2727-a8. 
29:!0. 146 2727-a9 .. 
2959. 166 2727-a24. 
3152. 142 2734-u ... 
5157. 112 2900-a19 .. 
5497. 142 2 9 o o:a2 :r' .. 
5716. 42 4499-a7. 

Code SupfJlement. 1007. 
4600-a .. 
4999-a2. 

Chapter construed: Page. 4999-8 .. 
3-A, Title IV ....... 194 
Sections construed: 

170-b .... 56 Code SupplPment, 101:1. 

:~08 ... 111 
469 ... . 89, 168 Sections construed: 
510-a. 146 
510-b. 146 720 ..... 
511 .. 169 1087-a12. 
651. 100 1087-b2. 668. .100, 128 
669 ..... 173 1087-b3 .. . . . 

1056-a25. 97 1 989-a21i. 

100 
146 

146 

127 

152 
175 
175 
152 
103 
187 
188 
200 
104 
139 

65 
151 
146 

86 
56 

157 
68 
68 

112 
88 
88 

135 
135 
150 
150 

65 
6[) 
65 

214 
56 
61 

107 
142 
114 
136 

189 
191 
1~1 
191 
195 
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Iowa Constitution. ;J5th G. A. 

Art. 3, Sec. 3 .. 80 Chapters construed: 
Art. 3, Sec. 29. 131 

47 Art. 3, Sec. 34. 81 17. 
Art. 9, Sec. 4 .. 142 55. 173 

76. 159 
Session Laws. 102. . 160, 173 

103. .148. 163 
!10th G. A. 107. 163 

Chapter 186. 108 115. 171 
119 .. . ... 201 

!12d G. A. 124. . 73, 124 
128. 217 

Chapter 26. 12R 130. fil 

83d G. A. 
131. 14S 
136. 55 

Chapters construed: 137. 44 
146. • •• 0 •••• 74 

89. 187 152. .64,120, 145 
94. 182 156. • • 0 ••• 0 . . 157 

121. 146 164. 141 
154. 118 175. 127 
168. 136 187. . 49, 70, 77 
226. 184 196. 71 

210. 68 
:J.ttb G, A. 222. 98 

Chapters construed: 227. .129, 130 
236. 47 

59. 152 239. 138 
63. 85 245. 158 
70. 216 247. 178 
72. 51 260. 61 

100·. 106 307. .165, 203 
146. 101 321. 71 
17 4. .. 182 334. . 131, 180 
180. .. 165 
197. liH 

Collector: 
Of delinquent taxes; compensation. 187 

College for Blind: 
Appropriation for superintendent's cottage .. 134 

Commissioner of Labor: 
Entitled to two clerks; salary. . . . . . . . . . . . . . . . . . . . . . . . 71 
Machinery; operation by minors in manual training school. 114 

Commission Plan: 
Commissioner supersedes board of waterworks trustees. . 9 7 

Comntissioners: 
Compensation when acting as board of review. 173 

Commitment of Insane: 
Expense. See insane. 
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Compensation: 
See board of review. 
Holdovers. See senators. 
Publishing laws general assembly. See publication. 
Turnkeys or guards. See board of control. 
Contested legislator; entitled to entire salary............ 38 
Legislator filling vacancy; entitled to pay for entire session. 41 

Competitor: 
See discrimination. 

Concealed Weapons: 
Permits by sheriff to carry to persons outside cities and towns 124 

Consent Petition: 
See intoxicating liquors. 
Withdrawals. See intoxicating liquors. 

Constable: 
Fees for serving more than one warrant on same trip. ., 11 G 

<'ontagions Diseases: 
Removal of afflicted persons; jurisdiction of offense.' 112 

Contest: 
'See elections. 

Contested Legislator: 
See compensation. 

< 'orporations: 
Foreign; fee; exempt if in office prior to September 1, 1886. 55 
Gas company may own stock in other gas companies; gas 

oeompany may exchange stock with another such com-
pany ................................. :. . . 58 

" Indebtedness not to exceed two-thirds paid-up stock. . . . • . . . 101 
Stockholders' meeting in state where incorporated; board 

meeting may be elsewhere unless prohibited by articles 
of incorporation . . . . . . . . . . . . . . ... . . . . . . . . 153 

Time for filing articles; provision directory only. 2 01 

Councilmen: 
Salary of. See cities and towns. 

County Attorney: 
Criminal prosecutions; when entitled to fee for fine col-

lected . . . . . . . . . . . . . . . . . . . . . . . . . . 111 
Per cent of fines paid from general fund. 142 
County liable for fees in nuisance case. . . . . . . . 14 6 
Board may pay office rent when none provided. 161 

County Superintendent: 
Election by members of school board; ·representation; who 

delegate in convention. 213 
15 
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Criminal Cases: 
Pending in supreme court January 1, 1915 ..... . 
Submitted to the supreme court in 1913 and 1914. 

Orimioal Prosecutions: 
Fee. See county attorney. 

Custodial Farm: 

26 
21 

Board of control; power to purchase, improve and equip. 4 7 

Dairy and Food C'ommissionet·: 
Flour; if sold for use in state must bear statement of net 

weight . . . . . . . . . . . . . . . . 16fi 
Wrapping and marking bread. 203 

Dangerous Machinery: 
Operation by minors in manual training schools; labor com-

missioner 

Head Persons: 
Saloon petition. See intoxicating liquors. 

Dealers: 
In automobiles; must list. See taxation. 

Delinquent Taxes: 
Collection of. See taxation. 

Depots: 
Sanitary closets. See railroads. 

Deputy Auditor: 

114 

Charge for notarial work must be 'accounted for. 142 

Deputy Oounty Officers: 
Must furnish bond. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 14 2 
Allowance; board cannot allow only to person employed . 14 6 

Detention Hospital: 
Board of health may build .... 157 

Ui8crimination: 
E.vidence necessary; wh~t may lawfully be done to meet com-

petitor 98 

Hisease: 
See contagious disease. 

Uistress Warrant: 
Statute of limitations. See taxation. 

Drainage Assessment: 
Amount that may be assessed against land; rule where land 

owned by state. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 17 9 
Payment may be gade by inste,ttments if made before litiga-

tion . . . . . . . . . . . . . .............. 195 

Drainage Board: 
Compensation. See board of supervisors. 
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Dl'llinage I<'nnd: 
Compensation to supervisors. See board of supervisors. 

I<Jcdesiastical Schools: 
Funds. See schools. 

Elections: 
Members of general assembly; certificate, withholding; con-

tests .. . . . . . . . . . . . 34 
Vacancy. See senator. 
Special in connection with primary; hours for voting. . . . . . . 17 6 
Governor's PTocla.maV!on; only such part printed as refers 

to offices filled by voters of county. . . . . . . 191 
Nonpartisan judici:ary; ar,rangement of names. 191 
Voting machines; use of party lever prohibited. . . . . . . . . . . . 19 4 

Marking ballots; misconduct of judges; facts stated suffi-
cient to vitiate election. . . . . . . . . . . . . . . . . . . . . . . . . . . . 19 8 

Publication of n()tice of, means f()ur successive weekly pub­
lications although only three weeks may elapse between 
first and last publication.... 202 

Engineer: 
Supervising, may be employed. See board of control. 

Entomologist: 
PBiid upon per diem basis; assistant paid reasonable compen-

sation . . 68 

Epileptic Colony: 
BoaTd of control; power to purchase, improve and equip.. 47 

I<>vidence: 
Discrimination; what necessary. See discrimination. 

Execudve Councft: 
Special counsel for departments not authorized. 40 
Exchange of st()ck by corpora-tions. . . . . . . . . . . . . . . . . . . . . . 58 
Corporations; indebtedness not to exceed two-thirds paid-up 

stock . . . .. . .. .. .. .. .. .. .. .... .. .. .. 104 
Lake beds; leasing of not permissible.. 108 
Capitol extension; sale of houses. . . . . . . . . . . . . . . . . . . . . . . 17 8 
Drainage assessment; amount assessed land owned by state. 17 9 
Railroad commission; expense of printing briefs. 180 
Internal revenue act interpreted. 206 

l•;xentption: 

Fee: 

Team of mail carrier. See ·taxation. 
Soldier's. See taxation. 

Criminal prosecutions. See county attorney. 
See constables. 
Per cent of. See county attorney. 
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Fee Book: 
Left by clerk in office at expiration of term. 146 

:Fire Escapes: 
Story defined . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 95 
Necessity of; boarding houses and lodging houses distin-

guished . . . . . . . . . . . . . . . . . . . . . . 10 7 
'Class of buildings on which required. 13 6 

Fish and Game W ru.•den: 
Cannot collect one-half cent per pound for fish caught; may 

act as treasurer for lake improvement organizations. ::i6 

Five Mile Limit Law: 
Intoxicating liquors; does not apply to schools where state 

aid is given for normal training. 115 

Flonr: 
If sold for use in state must bear statement of net weight. 16;; 

J<'oreign Corporations: 
See corporations. 

J<'oreigners: 
Hunter's license 

Free Text Books: 
See.text books. 
Amount charged pupils for. 

Game \Varden: 
See fish and game warden. 

Gift Enterprise: 
Interpretatiot~ of. ·what constitutes violation. 

Governor: 
Fish and game warden; cannot collect one-half cent per 

pound for fish caught; may act as treasurer for lake 

118 

13R 

184 

improvement organizations 56 
Lake beds; leasing . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 61 
Auditor may transfer books to insurance commissioner. , . . . 7 4 
Vote for, proper basis in det~rmining sufficiency of primary. 1 :>2 

Governor's Proclamation: 
Publication of portion which refers to offices which people in 

county may till only necessary. 191 

Gravel: 
See highways. 

Guards: 
Of penitentiaries; compensation. See board of control. 

High School: 
Term "Nearest" defined 101 
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Highways: 
State institutions. See board of control. 
Road officers have right to take gravel from. 

Hog (Jholera Serum: 
Sale by jobbers; must obtain permit ......... . 
Sale and distribution within and without state .. 

229 

141 

129 
130 

Fund; how used; l}ayment of inspector .................. 164 
Cost of. Items added to original cost in determining sale 

price ... 

Holdover Senators: 
See senators. 

Hospital: 
Detention. Board of health may build. 

Hotels: 
Fire escapes; story defined. 
See fire escapes. 

Hotel Inspect.oi.o: 
Fire esea.pes; story defined ....... . 
Fire escapes; buildings requiring .. 

Hunter's License: 
Foreigner may obtain. 

Incorporation: 
Publication of notice .. 

Indebtedness: 
Corporations; limitations. See eorpor~tions. 

Insane: 
Commitment paid by county; expense recoverable. 

Inspectibn' l<~eie! 
See oil inspector. 

l nspect;ors: 
State superintendent's office. See superint,endent public in­

struction. 
Normal training. See schools. 
Serum; how paid. . ... 

Insurance: 
Investment of funds to secure policyholders; must bEr ltrst 

174 

157 

95 

9;; 
136 

118 

200 

35 

1'64 

liens on real estate . . . . . . . . . . . . . . . . . 13 9 

lnMurance Commissioner: 
Having qualified', auditor m~y transfer books, etc.; may ha'Ve 

access to books and records during office hours. . . . . . . . 7 4 
Internal Revenue Act: 

Discussed in full; effect on state business; instrument& and 
d~cuments not affected; cerlla.in ceRtificates ell!empt from 
taxation . . . . . . . . . . . . . . 206 
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Intoxicating Liquor": 
Petition; canvassing; dead persons; non-residents; with-

drawals . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 83 
Petition; withdrawals after canvassing commenced and fin-

ished . . . . . . . . . . . . . . . . . . . . . 8G 
Schools. See five mile limit law. 

Iowa State College: 
Margaret Hall. See appropriations. 
Athletics; payment of fee for .. 

,Judges of Election: 
:Misconduct; when violation. 

Justice of the Peace: 
Accounts for marriage fees, if on salary. 

I.abor Commissioner: 
See commissioner of labor. 

Lake Beds: 

198 

142 

Executive council may lease not exceeding twenty years. G 1 
Leasing for term of years not permissible. . 1 0 8 

Lakes: 
Warden. See fish and game warden. 

I.ease: 
Lake beds. See lake beds. 

I..egislator: 
Vacancy. See compensation. See senator. 
Contest. See compensation. 
Withholding certificate. See elections. 

l;icense: 
Hunting, foreigner''! 

I.ien: 
Stallion service. See stallions. 

J,odging House: 
See fire escapes. 

:Ua<•hinery: 
Danger01is;. normal training school. See minors. 

llail Carrier: 
Rural; team exempt from taxation. 

Manual Training School: 
Dangerous machinery operated by minors. 

Margaret Hall:. 
See, appropriations. 

llaiTiage Feres~ 
, Accounting for by justice of the peace. 

11~ 

92 

142 



.Mayor: 
May vote in case of tie. 
Salary 

Members General Assembly: 
See elections . 

.Mileage and Expense: 

INDEX 

Allowed sheriff, in serving subpoenas, etc. 

.Minors: 
Dangerous machinery; labor commissioner may enforce pro-

128 
160. 

16!) 

visions of statute against manual training school. 114 

Misconduct: 
Judges of election; when violation. 198 

.Mortgages: 
Clause securing future indebtedness. See banks . 

.Motor Vehicles: 
Should pass on left of other vehicle unless other vehicle on 

left side of street; then it may pass on right side. ·206 

Municipality: 
Where current is sold to another municipality people should 

vote on proposition 18 9 

X ational Bank: 
Assessment of shares. 

X ewspapers: 
·Compensation, publishing laws of general assembly. 

X ominations: 
Under primary; vote for governor determines. 
Time for filing for school offices. 

Nonpartisan Judiciary Ballot: 
Alphabetical rotation of names; names of candidates ~or dis-

185 

103 

152 
158 

trict and superior court not rotated. . If. . 191 

X on-residents: 
Who sign saloon petition. See intoxicating liquors. 

Normal Training: 
Requirements of course. Sec schools. 
Privilege of. See schools. 
Inspector of. See schools. 

Notarial Work: 
Accounted for by deputy aUditor. '142. 

Xotary Public: 
Acknowledgments over telephone; legality discussed. 166 

Noxious Weeds: 
Destruction of required by property ,owners upon their lands 

and highways touching same. . . . . . . . . 217 
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Office Rent: 
See county attorney. 

Officers: 
School, election of. See schools. 
Resignation of; may be withdrawn if to take effect in future 21;; 

Oil Inspector: 
No inspection fee charged when no inspection made .. 

OJ)inions .... 

Ordinance: 
Regulating .bees. See cities and towns. 

Osteopath: 
Reeiprocity statute does not apply .. 

Parole: 
Of patient to friend; board •may return, if dangerous and re-

78 

34 

88 

cover expense from friend to whom paroled. 65 

Pave:mea.t: 
Tax to abutting property; distance. l 59 

I•aving: 
Assessment of; location of tracks immaterial. 194 

J>ermit: 
Concealed wea.pons; sheriff to issue, when. •See concealed 

weapons. 
To sell serum. 'See hog cholera serum. 

J>ersonnel of Office .• 

I•etition: 
Saloon; consent. See intoxicating liquors. 
Saloon; withdrawals. See intoxicating ltquors. 

J>hysicians and Snrgeons: 
Reeiprocity. See osteepaths. 

Premiums and Prizes: 
See gift enterprise law. 

3 

I>rimary: 
Per cent necessary to nominate; ftead of ticket determines. 152 

Primary Elections: 
· Change of affiliation; how and when accO;mp.lished. . . . . 17 5 

l'ublication: 
Laws of general assembly; compensation for; s111me fCU" state 

as individual . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10 3 
Notice of incorporation; when in daily paper published in 

one i'ssue each week....... .. .. . . . . . 200 
Notice of election. See elections. 

J•ul)Uc Officer: 
Resignation; if to take effect in future may be withdrawn ... 215 
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Uailroads: 
Assessment to build. See taxation. 
:\lust maintain sanitary closets at depots .. 

Railroad Commission: 
Appropriation for cases befGre interstate commission; fund 

233 

1 ,,., 
-' 

used in both interstate and intrastate cases ............ 131 
Expense 'Printing .briefs interstate and intrastate cases; what 

fund 180 

Hectprocity: 
See osteopaths. 

Refoi'Ul&WJ'Y: 
For females. Board of eontrol; power to purchase, improve 

and equip 

Registration : 
One-half rates. See automobiles. 
Animals; renewal of certificate; when unnecessary. 

Heport of the Attm"'ley Genet•al. 

Hevenue .Aet: 
Discussed in full. See internal revenue act. 

Hoads: 
Dragging of, within incorporated cities and towns; city 

47 

106 

7 

authorities have charge . 216 

noiUl Law: 
All interpretations of the statutes affecting road matters 

ll:ave been embodied in a pamphlet entitled "Recent 
Raad Legislation" which is issued by the state highway 
commission in connection with this department arul will 
be furnished to those desiring same, upon request. 

Hoads IPld Highways: 
State institutions; supervisors; appointment made by board 

of control 

Road ()ftlcers: 
Taking gravel from highways. 

Sala:t'Y: 

124 

141 

See entomologist. 
Mayor and councilmen .. 160 

Saloon Petition: 
See intoliicating liquors. 

Sanitary Engineer: 
Railroads; must maintain sanitary closets at depots. 127 

Savings Bank: 
Name not to indicate trust company. 145 
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Schedules: 
Synopl!lis of 20 

Sdtools: 
Free text books; see text books. 
Term "Nearest high school" distance between school house 

and high school, not residence. . . . . . . . 1 01 
Intoxicating liquors. See five mile limit law. 
Contributions of school funds to ecclesiastical schools pro-

hibited . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 117 
);'ormal training; course required; duty of state superintend-

ent . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 11 fi 
Xormal training; privilege of to schools not receiving state 

aid . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13:i 
Amount charged for text books. See free text books. 
Inspector normal training; salary; number of. . . . . . . . . . . . . . 14 ~ 
Teachers may collect pay where schools closed because of 

epidemic . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 :; -l 
Election of officers; time for filing nominations; rule as to 

computing time . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1:; 8 
Treasurer of; selects bank for funds; board passes on bond . 17 S 

S(•hool :Funds: 
Ecclesiastical school. See schools. 

S(•hool Treasurer: 
Selects bank for funds; board passes only on bond. 1 I' 

s ... cretary of State: 
Blue sky law ... ·...................................... t~ 

Automobiles; registration requir'ed for years used on high­
ways; one-half rates for four years' use and registra-· 
tion . : . . . . . . . . . . . . . . . . . . . . . . . ~. 1 

Foreign corporations; fee; exemption. .. .. 
Oil Inspection fee. . 7 s 

S("(•urities: 
Funds of policyholders. See insurance. 

Senators: 
Holdovers; compensation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ::1; 
State; term of office; holds ~ntil successor elected and quali-

fied; contest; withholding certificate. . S n 
State; when appointment made. l'll 

SN'UDl: 

Sale of. See hog cholera serum. 
Sale and distribution within and without state. .1 ::o 
Inspector. See hog cholera serum. 
Cost of. See hog cholera serum. 

Service: 
Lien for. See stallions. 
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Sherift': 
Issues permit to carry concealed weapons, when. See con­

cealed weapons. 

235 

Mileage and expense .of serving f!ubpoen~s, etc. 16 9 

Special eounsel: 
Not .authorized for departments; exceptions .. 

S}Jecial J<Jlections: 
Held with primary; hours for voting .. 

Special Tax for Railway: 
Assessment; see taxation. 

Stallions: 
Lien for service .. 

State Institutions: 
Highways and bridges. See board of control. 
Roads and .highways of. See roads and highways. 

State- Teacher's Certificate and Diploma: · 
Revocation by superintendent; board may affirm and review 

40 

176 

151 

but not rehear case. 21 4 

Statute of Limitations: 
Delinquent taxes . 

Stock: 
Corporation; exchange of. See corporations. 
Assessment; national bank. See taxation. 

Sto<•kbolders: 
Of bank. 1See taxation. 

142 

Meeting of, held in state where incorporated. lf.3 

Su11erintendent Public Instruction: 
Salary of; effective July 4, 1913. Inspectors and chief clerk; 

appointment of ............................... .'. 43 
Contribution of school funds to ecclesi:;w;ticaJ ·schools pro-

hibited . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 117 " 
Privilege of normal training to schools not receiving state aid 135 
Inspector normal training; salary; number. 14 8 
Office appointive; const>itutionality of law............ 163 
State auditor's certificate; revocation; affirmation of. . 214 

Su}Jervising Engineer: 
May be employed. See board of control. 

Supervisors: 
Commtttee work; automobile. See board of supervisors. 
Roads and highways at state institutions. See roads and high­

ways. 
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'l'11xation: 
Bank stock; bank furnishes list of stockholders. . . . . . . . . . . 81 
Assessments; shares national bank; value n{)t determined by 

adding ·borrowed money to capital .. 85 
Team of rural mail cirrier exempt. .................... . 92 
To build railroad; assessed against real estate-not personal. 96 
Automobiles; dealers must list. ..................... ·. . 110 

·Board of supervisors cannot pay bank for collection of ...... 142 
Soldiers' exemption; based on actual value not taxable value. 1 71 
Drainage assessments; installments. See drainage assess-

ments. 
Assessment building and loan association; methods frf a~quir-

ing information by assessors. . . . . . . . . . . . . . . . . . . . . . . 2 0 l 
Special tax for aid of electric raHway; assessment of real es-

tate of other railway lines within district; how valua-
tion ascertained 205 

Taxes: 
Statute of limitations; does not run if proceedings are by 

distress warrant . . . . . . . . . . . . . . . . . . . . . . . . . . . . 142 
Delinquent, collection of; compensation paid colle~tor. 18 7 

TC'achers: 
May collect pay where schools are closed on account of epi-

demic 154 

'l'C'acher's Diploma: 
Revocation and review. See state teacher's certificate. 

Text Books: 
Free; petit1on to submit proposition necessary. 92 

Tie Vote: 
Mayor. See cities and towns. 

Toilets: 
- Railroads must maintain at depots. 1'27 

'rownships: 
Not liable tor injuries to persol!l eagaged in wol'king poU tax. 188 

"l't•ansmission IJues: ,. 
El'ection alo.ng highways and public l'ltnds; a-uthoritY' by s&])er-

visol's or railroad co.mmission distinglrished .......... . 182 
Cities and towns; cost!; h()W paid; question sllbmitted to. pe~te 189 

Treasurers: 
Cities and towns; daily balance of. See cities and towns. 

Trust Companies: 
Trust funds or deposits ~annot be invested in real estate; 

pra~ice diseouillag~ . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 64 
And banll&; rigb.t to act as trl'u-stees,. assignees, a~d•n4BU'a*oPs, 

etc. . . . . . . . . . . . . . . . . . . . . . . . . . . . 120 
Name not to indicate savings bank. 145 
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