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d. Comprehensive care plans.

(1) The facility shall develop a comprehensive care plan for each resident that includes measur-
able objectives and timetables to meet a resident’s medical, nursing, and mental and psychosocic
needs that are identified in the comprehensive assessment.

The care plan shall describe the following:

1. The services that are to be furnished to attain or maintain the resident’s highest practicable
physical, mental, and psychosocial well-being as required under subrule 81.13(10).

2. Any services that would otherwise be required under subrule 81.13(10), but are not provided
due to the resident’s exercise of rights under subrule 81.13(5), including the right to refuse treatment
under subrule 81.13(5), paragrdiph’ subparagraph (4).

(2) A comprehensive care plan shall be developed within seven days after completion of the com-
prehensive assessment by an interdisciplinary team and with the patrticipation of the resident, the res
dent’s family or legal representative to the extent practicable, and shall be periodically reviewed and
revised by a team of qualified persons after each assessment.

The interdisciplinary team shall include the attending physician, a registered nurse with responsi-
bility for the resident, and other appropriate staff in disciplines as determined by the resident’s needs

(3) The services provided or arranged by the facility shall meet professional standards of quality
and be provided by qualified persons in accordance with each resident’s written plan of care.

e. Discharge summaryWhen the facility anticipates discharges, a resident shall have a dis-
charge summary that includes:

(1) A recapitulation of the resident’s stay.

(2) A final summary of the resident’s status to include items in paratfsdplsubparagraph (2)
above, athe time of the discharge that is available for release to authorized persons and agencies, witl
the consent of the resident or legal representative.

(3) A postdischarge plan of care developed with the participation of the resident and resident’s
family which will assist the resident to adjust to a new living environment.

f.  Preadmission screening for mentally ill individuals and individuals with mental retardation.
(1) A nursing facility shall not admit a new resident with mental iliness or mental retardation un-
less the division of mental health, mental retardation, and developmental disabilities has approved the
admission, based on an independent physical and mental health evaluation. This evaluation shall b
reviewed by the lowa Foundation for Medical Care prior to admission to determine whether the indi-
vidual requires the level of services provided by the facility because of the physical and mental condi-
tion of the individual. If the individual requires nursing facility level of services, the individual shall

receive specialized services for mental illness or mental retardation.

(2) Definition. For purposes of this rule:

1. Anindividual is considered to have “mental iliness” if the individual has a primary or second-
ary diagnosis of mental disorder (as defined in the Diagnostic and Statistical Manual of Mental Disor-
ders,3rd edition) and does not have a primary diagnosis of dementia (including Alzheimer’s disease or
a related disorder).

2. Anindividual is considered to be “mentally retarded” if the individual is mentally retarded or a
person with a related condition as described in 42 CFR 435.1009.

g. Preadmission resident assessmeittie facility shall conduct prior to admission a resident as-
sessment ddll persons seeking nursing facility placement. The assessment information gathered shall
be similar to the data in the minimum data set (MDS) resident assessment tool.

81.13(10) Quiality of care.Each resident shall receive and the facility shall provide the necessary
care and services to attain or maintain the highest practicable physical, mental and psychosocial well
being, in accordance with the comprehensive assessment and plan of care.
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a. Activities of daily living.Based on the comprehensive assessment of a resident, the facility
shall ensure that:

(1) Aresident’s abilities in activities of daily living do not diminish unless circumstances of the
individual’s clinical condition demonstrate that diminution was unavoidable. This includes the resi-
dent’s ability to bathe, dress and groom; transfer and ambulate; toilet; eat, and to use speech, language
or other functional communication systems.

(2) Aresident is given the appropriate treatment and services to maintain or improve the resident’s
abilities specified in subparagraph (1) above.

(3) Aresident who is unable to carry out activities of daily living receives the necessary services to
maintain good nutrition, grooming, and personal and oral hygiene.

b. Visionand hearing.To ensure that residents receive proper treatment and assistive devices to
maintain vision and hearing abilities, the facility shall, if necessary, assist the resident:

(1) In making appointments.

(2) By arranging for transportation to and from the office of a medical practitioner specializing in
the treatment of vision or hearing impairment or the office of a professional specializing in the provi-
sion of vision or hearing assistive devices.

c. Pressure s@s. Based on the comprehensive assessment of a resident, the facility shall ensure
that:

(1) A resident who enters the facility without pressure sores does not develop pressure sores un-
less the individual’s clinical condition demonstrates that they were unavoidable.

(2) A resident having pressure sores receives necessary treatment and services to promote heal-
ing, prevent infection and prevent new sores from developing.

d. Urinary incontinence Based on the resident’s comprehensive assessment, the facility shall
ensure that:

(1) A resident who enters the facility without an indwelling catheter is not catheterized unless the
resident’s clinical condition demonstrates that catheterization was necessary.

(2) A resident who is incontinent of bladder receives appropriate treatment and services to prevent
urinary tract infections and to restore as much normal bladder function as possible.

e. Range of motionBased on the comprehensive assessment of a resident, the facility shall en-
sure that:

(1) A resident who enters the facility without a limited range of motion does not experience reduc-
tion in range of motion unless the resident’s clinical condition demonstrates that a reduatige iof
motion is unavoidable.

(2) A resident with a limited range of motion receives appropriate treatment and services to in-
crease range of motion to prevent further decrease in range of motion.

f.  Mental and psychosocial functioninBased on the comprehensive assessment of a resident,
the facility shall ensure that:

(1) A resident who displays mental or psychosocial adjustment difficulty receives appropriate
treatment and services to correct the assessed problem.

(2) A resident whose assessment did not reveal a mental or psychosocial adjustment difficulty
does not display a pattern of decreased social interaction or increased withdrawn, angry or depressive
behaviors, unless the resident’s clinical condition demonstrates that such a pattern was unavoidable.
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g. Naso-gastric tubesBased on the comprehensive assessment of a resident, the facility shall
ensure that:

(1) A resident who has been able to eat enough alone or with assistance is not fed by naso-gastri
tube unless the resident’s clinical condition demonstrates that use of a naso-gastric tube was unavoic
able.

(2) A resident who is fed by a naso-gastric or gastrostomy tube receives the appropriate treatmen
and services to prevent aspiration pneumonia, diarrhea, vomiting, dehydration, metabolic abnormali-
ties, and nasalpharyngeal ulcers and to restore, if possible, normal eating skills.

h. Accidents.The facility shall ensure that:

(1) The resident environment remains as free of accident hazards as is possible.

(2) Each resident receives adequate supervision and assistive devices to prevent accidents.

i.  Nutrition. Based on a resident’s comprehensive assessment, the facility shall ensure that a res
ident:

(1) Maintains acceptable parameters of nutritional status, such as body weight and protein levels,
unless the resident’s clinical condition demonstrates that this is not possible.

(2) Receives a therapeutic diet when there is a nutritional problem.

j- Hydration. The facility shall provide each resident with sufficient fluid intake to maintain
proper hydration and health.

k. Speciaheeds.The facility shall ensure that residents receive proper treatment and care for the
following special services:

(1) Injections.

(2) Parenteral and enteral fluids.

(3) Colostomy, ureterostomy or ileostomy care.

(4) Tracheostomy care.

(5) Tracheal suctioning.

(6) Respiratory care.

(7) Foot care.

(8) Prostheses.

I.  Unnecessary drugs.

(1) General.Each resident’s drug regimen shall be free from unnecessary drugs. An unnecessary
drug is any drug when used:

1. In excessive dose including duplicate drug therapy; or

2. For excessive duration; or

3. Without adequate monitoring; or

4. Without adequate indications for its use; or

5. Inthe presence of adverse consequences which indicate the dose should be reduced or disco
tinued; or

6. Any combinations of the reasons above.

(2) Antipsychotic drugs. Based on a comprehensive assessment of a resident, the facility shall
ensure that:

1. Residentsvho have not used antipsychotic drugs are not given these drugs unless antipsychot-
ic drug therapy is necessary to treat a specific condition as diagnosed and documented in the clinice
record.

2. Residents who use antipsychotic drugs receive gradual dose reductions and behavioral pro
gramming, unless clinically contraindicated in an effort to discontinue these drugs.
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m. Medication errors.The facility shall ensure that:

(1) Itis free of significant medication error rates of 5 percent or greater.

(2) Residents are free of any significant medication errors.

81.13(11) Nursing servicesThe facility shall have sufficient nursing staff to provide nursing
and related services to attain or maintain the highest practicable physical, mental, and psychosocial
well-being of each resident, as determined by resident assessments and individual plans of care.

a. Sufficient staff.

(1) The facility shall provide services by sufficient numbers of each of the following types of per-
sonnel on 24-hour basis to provide nursing care to all residents in accordance with resident care plans:

1. Except when waived under paragrdpfi licensed nurses.

2. Other nursing personnel.

(2) Exceptwhen waived under paragrafi)’ the facility shall designate a licensed nurse to serve
as a charge nurse on each tour of duty.

b. Registered nurse.

(1) Except when waived under paragrédpfi the facility shall use the services of a registered
nurse for at least eight consecutive hours a day, seven days a week.

(2) Except when waived under paragrdpfi the facility shall designate a registered nurse to
serve as the director of nursing on a full-time basis.

(3) The director of nursing may serve as a charge nurse only when the facility has an average daily
occupancy of 60 or fewer residents.

c. Nursing facilities. Waiver of requirement to provide licensed nurses on a 24-hour basis. A
facility may request a waiver from either the requirement that a nursing facility provide a registered
nurse for at least eighbnsecutive hours a day, seven days a week, as specified in pafiagrapthe
requirementhat a nursing facility provide licensed nurses on a 24-hour basis, including a charge nurse
as specified in paragraph,” if the following conditions are met:

(1) The facility demonstrates to the satisfaction of the state that the facility has been unable, de-
spitediligent eforts (including offering wages at the community prevailing rate for nursing facilities),
to recruit appropriate personnel.

(2) The department of inspections and appeals determines that a waiver of the requirement will not
endanger the health or safety of individuals staying in the facility.

(3) The department of inspections and appeals finds that, for any periods in which licensed nurs-
ing services are not available, a registered nurse or a physician is obligated to respond immediately to
telephone calls from the facility.

(4) A waiver granted under the conditions listed in paragfelphs subject to annual department
of inspections and appeals review.

(5) In granting or renewing a waiver, a facility may be required by the department of inspections
and appeals to use other qualified, licensed personnel.

(6) The department of inspections and appeals shall provide notice of a waiver granted under this
paragraph to the state long-term care ombudsman established under Section 307(a)(12) of the Older
Americans Act of 1965 and the protection and advocacy system in the state for the mentally ill and
mentally retarded.

(7) The nursing facility that is granted a waiver under this paragraph shall notify residents of the
facility or, where appropriate, the guardians or legal representatives of the residents and members of
their immediate families of the waiver.
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81.13(12) Dietaryservices.The facility shall provide each resident with a nourishing, palatable,
well-balanced diet that meets the daily nutritional and special dietary needs of each resident.

a. Staffing.The facility shall employ a qualified dietitian either full-time, part-time or on a con-
sultant basis.

(1) If a qualified dietitian is not employed full-time, the facility shall designate a person to serve as
the director of food services who receives frequently scheduled consultation from a qualified dietitian.

(2) A qualified dietitian is one who is licensed by the state according to lowa Code chapter 152A.

b. Sufficient st The facility shall employ sufficient support personnel competent to carry out
the functions of the dietary service.

c. Menus and nutritional adequacilenus shall:

(1) Meet the nutritional needs of residents in accordance with the recommended dietary allow-
ances of the Food and Nutrition Board of the National Research Council, National Academy of
Sciences.

(2) Be prepared in advance.

(3) Be followed.

d. Food. Each resident receives and the facility provides:

(1) Food prepared by methods that conserve nutritive value, flavor and appearances.

(2) Food that is palatable, attractive and at the proper temperature.

(3) Food prepared in a form designed to meet individual needs.

(4) Substitutes offered of similar nutritive value to residents who refuse food served.

e. Therapeutic dietsTherapeutic diets shall be prescribed by the attending physician.

f.  Frequency of meals.

(1) Each resident receives and the facility providdsast three meals daily, at regular times com-
parable to normal mealtimes in the community.

(2) There shall be no more than 14 hours between a substantial evening meal and breakfast th
following day, except as provided in subparagraph (4) below.

(3) The facility shall offer snacks at bedtime daily.

(4) When anourishing snack is provided at bedtime, up to 16 hours may elapse between a substan:
tial evening meal and breakfast the following day if a resident group agrees to this meal span.

g. Assistivalevices.The facility shall provide special eating equipment and utensils for residents
who need them.

h. Sanitary conditionsThe facility shall:

(1) Procure food from sources approved or considered satisfactory by federal, state or local au-
thorities.

(2) Store, prepare, distribute and serve food under sanitary conditions.

(3) Dispose of garbage and refuse properly.

81.13(13) Physician servicesA physician shall personally approve in writing a recommenda-
tion that an individual be admitted to a facility. Each resident shall remain under the care of a physician.

a. Physician supervisionThe facility shall ensure that:

(1) The medical care of each resident is supervised by a physician.

(2) Another physician supervises the medical care of residents when their attending physician is
unavailable.

b. Physician visits.The physician shall:

(1) Reviewthe resident’s total program of care, including medications and treatments, at each visit
required by paragrapie” below.

(2) Write, sign and date progress notes at each visit.

(3) Sign and date all orders.
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c. Frequency of physician visits.

(1) The resident shall be seen by a physician at least once every 30 days for the first 90 days after
admission, and at least once every 60 days thereafter.

(2) A physician visit is considered timely if it occurs not later than ten days after the date the visit
was required.

(3) Except as provided in paragrdjghy’ all required physician visits shall be made by the physi-
cian personally.

d. Availability ofphysicians for emergencyreaThe facility shall provide or arrange for the pro-
vision of physician services 24 hours a day, in case of an emergency.

e. Performance gfhysician tasks in nursing facilitieg\ny required physician task in a nursing
facility (including tasks which the rules specify must be performed personally by the physician) may
also besatisfied when performed by a nurse practitioner, clinical nurse specialist, or physician assistant
who is not an employee of the facility, but who is working in collaboration with a physician except
where prohibited by state law.

81.13(14) Specialized rehabilitative services.

a. Provision ofervices.If specialized rehabilitative services such as, but not limited to, physical
therapy, speech-language pathology, occupational therapy, and mental health rehabilitative services
for mental illness and mental retardation, are required in the resident’s comprehensive plan of care, the
facility shall:

(1) Provide the required services; or

(2) Obtain the required services from an outside provider of specialized rehabilitative services.

b. Qualifications.Specialized rehabilitative services shall be provided under the written order of
a physician by qualified personnel.

81.13(15) Dental services.The facility shall assist residents in obtaining routine and 24-hour
emergency dental care. The facility shall:

a. Provide or obtain from an outside resource the following dental services to meet the needs of
each resident:

(1) Routine dental services to the extent covered under the state plan.

(2) Emergency dental services.

b. If necessary, assist the resident in making appointments; and by arranging for transportation to
and from the dentist’s office.

c. Promptly refer residents with lost or damaged dentures to a dentist.

81.13(16) Pharmacy servicesThe facility shall provide routine and emergency drugs and bio-
logicals toits residents or obtain them under an agreement. The nursing facility may permit a certified
medication aide to administer drugs, but only under the general supervision of a licensed nurse.

a. Procedures.A facility shall provide pharmaceutical services (including procedures that en-
sure the accurate acquiring, receiving, dispensing, and administering of all drugs and biologicals) to
meet the needs of each resident.

b. Serviceconsultation. The facility shall employ or obtain the services of a licensed pharmacist
who:

(1) Provides consultation on all aspects of the provision of pharmacy services in the facility.

(2) Establishes a system of records of receipt and disposition of all controlled drugs in sufficient
detail to enable an accurate reconciliation.

(3) Determines that drug records are in order and that an account of all controlled drugs is main-
tained and periodically reconciled.
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c. Drug regimen review.

(1) The drug regimen of each resident shall be reviewed at least once a month by a licensed phat
macist.

(2) The pharmacist shall report any irregularities to the attending physician and the director of
nursing, and these reports shall be acted upon.

d. Labeling ofdrugs and biologicalsDrugs and biologicals used in the facility shall be labeled in
accordance with currently accepted professional principles, and include the appropriate accessory an
cautionary instructions, and the expiration date when applicable.

e. Storage of drugs and biologicals.

(1) In accordance with state and federal laws, the facility shall store all drugs and biologicals in
locked compartments under proper temperature controls and permit only authorized personnel to hav
access to the keys.

(2) The facility shall provide separately locked, permanently affixed compartments for storage of
controlleddrugs listed in Schedule Il of the Comprehensive Drug Abuse Prevention and Control Act of
1976 and other drugs subject to abuse, except when the facility uses single unit package drug distribu
tion systems in which the quantity stored is minimal and a missing dose can be readily detected.

f.  Consultant pharmacistsWhen the facility does not employ a licensed pharmacist, it shall
have formal arrangements with a licensed pharmacist to provide consultation on methods and proce
dures for ordering, storage, administration and disposal and record keeping of drugs and biologicals
The formal arrangements with the licensed pharmacist shall include separate written contracts for
pharmaceutical vendor services and consultant pharmacist services. The congsitarsie sched-
uled to be of sufficient duration and at a time convenient to work with nursing staff on the resident care
plan, consult with the administrator and others on developing and implementing policies and proce-
dures,and planning in-service training and staff development for employees. The consultant shall pro-
vide monthly drug regimen review reports. The facility shall provide reimbursement for consultant
pharmacistbased on fair market value. Documentation of consultation shall be available for review in
the facility.

81.13(17) Infection control. The facility shall establish and maintain an infection control pro-
gram designed to provide a safe, sanitary, and comfortable environment in which residents reside an
to help prevent the development and transmission of disease and infection.

a. Infection control program.The facility shall establish an infection control program under
which it:

(1) Investigates, controls and prevents infections in the facility.

(2) Decides what procedures, such as isolation, should be applied to an individual resident.

(3) Maintains a record of incidents and corrective actions related to infections.

b. Preventing spread of infection.

(1) When the infection control program determines that a resident needs isolation to prevent the
spread of infection, the facility shall isolate the resident.

(2) The facility shall prohibit employees with a communicable disease or infected skin lesions
from direct contact with residents or their food, if direct contact will transmit the disease.

(3) The facility shall require staff to wash their hands after each direct resident contact for which
handwashing is indicated by accepted professional practice.

c. Linens.Personnel shall handle, store, process, and transport linens so as to prevent the sprea
of infection.
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81.13(18) Physical environment.The facility shall be designed, constructed, equipped and
maintained to protect the health and safety of residents, personnel and the public.

a. Life safety from fire Except as provided in subparagraph (1) or (3) below, the facility shall
meet the applicable provisions of the 1985 edition of the Life Safety Code of the National Fire Protec-
tion Association.

(1) A facility is considered to be in compliance with this requirement as long as the facility:

1. On November 26, 1982, complied with or without waivers with the requirements of the 1967
or 1973 editions of the Life Safety Code and continues to remain in compliance with those editions of
the code; or

2. On May 9, 1988, complied, with or without waivers, with the 1981 edition of the Life Safety
Code and continues to remain in compliance with that edition of the Code.

(2) When Medicaid nursing facilities and Medicaid distinct part nursing facility providers request
a waiver of Life Safety Code requirements in accordance with Subsection 1919(d)(2)(B)(i) of the So-
cial Security Act, the department of inspections and appeals shall forward the requests to the Health
Care Financing Administration Regional Office for review and approval.

(3) The provisions of the Life Safety Code do not apply in a state where the Health Care Financing
Administrationfinds, that a fire and safety code imposed by state law adequately protects patients, resi-
dents and personnel in long-term care facilities.

b. Emergency power.

(1) An emergency electrical power system shall supply power adequate at least for lighting all en-
trances and exits, equipment to maintain the fire detection, alarm and extinguishing systems, and life
support systems in the event the normal electrical supply is interrupted.

(2) When life support systems are used that have no nonelectrical backup, the facility shall pro-
vide emergency electrical power with an emergency generator, as defined in NFPA 99, Health Care
Facilities, that is located on the premises.

c. Space and equipmerithe facility shall:

(1) Provide sufficient space and equipment in dining, health services, recreation, and program
areas to enable staff to provide residents with needed services as required by these standards and as
identified in each resident’s plan of care.

(2) Maintain all essential mechanical, electrical, and patient care equipment in safe openating
dition.

d. Resident roomsResident rooms shall be designed and equipped for adequate nursing care,
comfort and privacy of residents.

(1) Bedrooms shall:

1. Accommodate no more than four residents.

2. Measure at least 80 square feet per resident in multiple resident bedrooms, and at least 100
square feet in single resident rooms.

3. Have direct access to an exit corridor.

4. Be designed or equipped to ensure full visual privacy for each resident.

5. In facilities initially certified after March 31, 1992, except in private rooms, each bed shall
have ceiling-suspended curtains, which extend around the bed to provide total visual progaay, in
bination with adjacent walls and curtains.

6. Have at least one window to the outside.

7. Have afloor at or above grade level.
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(2) The facility shall provide each resident with:

A separate bed of proper size and height for the convenience of the resident.

2. A clean, comfortable mattress.

3. Bedding appropriate to the weather and climate.

4. Functional furniture appropriate to the resident’s needs and individual closet space in the resi-
dent’s bedroom with clothes racks and shelves accessible to the resident.

(3) The department of inspections and appeals may permit variations in requirements specified in
paragraphid,” subparagraph (1), numbers 1 and 2 above relating to rooms in individual cases when
the facility demonstrates in writing that the variations are required by the special needs of the resident
and will not adversely affect residents’ health and safety.

e. Toiletfacilities. Each resident room shall be equipped with or located adjacent to toilet facili-
ties unless a waiver is granted by the department of inspections and appeals. Additionally, each resi
dent room shall be equipped with or located adjacent to bathing facilities.

f.  Residentall system.The nurse’s station shall be equipped to receive resident calls through a
communication system from:

(1) Resident rooms.

(2) Toilet and bathing facilities.

g. Dining and resident activitiesThe facility shall provide one or more rooms designated for
resident dining and activities. These rooms shall:

(1) Be well lighted.

(2) Be well ventilated, with nonsmoking areas identified.

(3) Be adequately furnished.

(4) Have sufficient space to accommodate all activities.

. Other environmental conditionslhe facility shall provide a safe, functional, sanitary and
comfortable environment for residents, staff and the public. The facility shall:

(1) Establish procedures to ensure that water is available to essential areas when there is a loss
normal water supply.

(2) Have adequate outside ventilation by means of windows or mechanical ventilation or a com-
bination of the two.

(3) Equip corridors with firmly secured handrails on each side.

(4) Maintain an effective pest control program so that the facility is free of pests and rodents.
81.13(19) Administration. A facility shall be administered in a manner that enables it to use its
resources effectively and efficiently to attain or maintain the highest practicable physical, mental and

psychosocial well-being of each resident.

a. Licensure.A facility shall be licensed under applicable state and federal law.

b. Compliance with federal, state and local laws and professional standBingstacility shall
operate and provide services in compliance with all applicable federal, state, and local laws, regula-
tions and codes, and with accepted professional standards and principles that apply to professiona
providing services in such a facility.

c. Relationship to other Department of Health and Human Services (HHS) regulatiauli-
tion tocompliance with these rules, facilities shall meet the applicable provisions of other HHS regula-
tions, including, but not limited to, those pertaining to nondiscrimination dvettie of race, color, or
national origin, nondiscrimination on the basis of handicap, nondiscrimination on the basis of age,
protection of human subjects of research, and fraud and abuse. Although these regulations are not |
themselves considered requirements under these rules, their violation may result in the termination o
suspension of, or the refusal to grant or continue payment with federal funds.



Ch 81, p.38 Human Services[441] IAC 12/9/92, 7/2/97

d. Governing body.

(1) The facility shall have a governing body, or designated persons functioning as a governing
body, that is legally responsible for establishing and implementing policies regarding the management
and operation of the facility.

(2) The governing body appoints the administrator who is:

1. Licensed by the state.

2. Responsible for management of the facility.

e. Required training of nurse aides.

(1) Definitions.

“Licensed health professionafheans a physician; physician assistant; nurse practitioner; physi-
cal, speech or occupational therapist; registered professional nurse; licensed practical nurse; or li-
censed or certified social worker.

“Nurse aide” means any person providing nursing or nursing-related services to residents in a facil-
ity who is not a licensed health professional, a registered dietitian, or someone who volunteers to pro-
vide these services without pay.

(2) Generatule. A facility shall not use any person working in the facility as a nurse aide for more
than four months, on a permanent basis, unless:

1. That person is competent to provide nursing and nursing-related services.

2. That person has completed a training and competency evaluation program or a competency
evaluation program approved by the department of inspections and appeals; or that person has been
deemed or determined competent by the department of inspections and appeals.

(3) Nonpermanent employees. A facility shall not use on a temporary, per diem, leased, or any
basis other than a permanent employee any person who does not meet the requirements in subpara-
graph (2).

(4) Competency. A facility shall not use any person who has worked less than four months as a
nurse aide in that facility unless the person:

1. Is apermanent employee and is in a nurse aide training and competency evaluation program
approved by the department of inspections and appeals;

2. Has demonstrated competence through satisfactory participation in a nurse aide training and
competency evaluation program or competency evaluation program approved by the department of
inspections and appeals; or

3. Has been deemed or determined competent by the department of inspections and appeals.

(5) Registry verification. Beforallowing a person to serve as a nurse aide, a facility shall receive
registry verification that the person has met competency evaluation requirements unless:

1. The person is a permanent employee and is in a training and competency evaluation program
approved by the department of inspections and appeals; or

2. The person can prove that the person has recently successfully completed a training and com-
petencyevaluation program or competency evaluation program approved by the department of inspec-
tionsand appeals and has not yet been included in the registry. Facilities shall follow up to ensure that
such a person actually becomes registered.

(6) Multistate registry verification. Before allowing a person to serve as a nurse aide, a facility
shall seek information from every state registry the facility believes will include information on the
person.
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(7) Requiredetraining. If since October 1, 1990, there has been a continuous period of 24 consec-
utive months during none of which the person provided nursing or nursing-related services for mone-
tary compensation, the person shall complete a new training and competency evaluation program or
new competency evaluation program.

(8) Regulaiin-service education. The facility shall complete a performance review of every nurse
aide at least once every 12 months and shall provide regular in-service education based on the outcon
of these reviews. The in-service training shall:

1. Be sufficient to ensure the continuing competencies of nurse aides, but shall be no less than 1
hours per year.

2. Address areas of weakness as determined in nurse aides’ performance reviews and may ac
dress the special needs of residents as determined by the facility staff.

3. For nurse aides providing services to persons with cognitive impairments, also address the
care of the cognitively impaired.

f.  Proficiency of nurse aidesThe facility shall ensure that nurse aides are able to demonstrate
competency in skills and technique necessary to care for residents’ needs, as identified through res
dent assessments, and described in the plan of care.

g. Staff qualifications.

(1) The facility shall employ on a full-time, part-time, or consultant basis those professionals nec-
essary to carry out the provisions of these conditions of participation.

(2) Professional staff shall be licensed, certified or registered in accordance with applicable state
laws.

h. Use of outside resources.

(1) If the facility does not employ a qualified professional person to furnish a specific service to be
provided bythe facility, the facility shall have that service furnished to residents by a person or agency
outsidethe facility under an arrangement described in Section 1861(w) of the Omnibus Budget Recon-
ciliation Act of 1987 or an agreement described in subparagraph (2) below.

(2) Arrangements or agreements pertaining to services furnished by outside resources shall spec
fy in writing that the facility assumes responsibility for obtaining services that meet professional stan-
dards and principles that apply to professionals providing services in such a facility and for the timeli-
ness of the services.

i.  Medical director.

(1) The facility shall designate a physician to serve as medical director.

(2) The medical director is responsible for implementation of resident care policies and the coor-
dination of medical care in the facility.

j. Laboratory services.

(1) The facility shall provide or obtain clinical laboratory services to meet the needs of its resi-
dents. The facility is responsible for the quality and timeliness of the services.

1. If the facility provides its own laboratory services, the services shall meet the applicable condi-
tionsfor coverage of the services furnished by laboratories specified in 42 CFR Part 493 as amended tt
October 1, 1990.

2. If the facility provides blood bank and transfusion services, it shall meet the requirements for
laboratories specified in 42 CFR Part 493 as amended to October 1, 1990.

3. Ifthe laboratory chooses to refer specimens for testing to another laboratory, the referral labo-
ratoryshall be approved or licensed to test specimens in the appropriate specialties or subspecialties c
service in accordance with 42 CFR Part 493 as amended to October 1, 1990.
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4. If the facility does not provide laboratory services on site, it shall have an agreement to obtain
these services only from a laboratory that meets the requirements of 42 CFR Part 493 as amended to
October 1, 1990, or from a physician’s office.

(2) The facility shall:

1. Provide or obtain laboratory services only when ordered by the attending physician.

2. Promptly notify the attending physician of the findings.

3. Assist the resident in making transportation arrangements to and from the source of service, if
the resident needs assistance.

4. File in the resident’s clinical record signed and dated reports of clinical laboratory services.

k. Radiology and other diagnostic services.

(1) The facility shall provide or obtain radiology and other diagnostic services to meet the needs of
its residents. The facility is responsible for the quality and timeliness of the services.

1. If the facility provides its own diagnostic services, the services shall meet the applicable condi-
tions of participation for hospitals.

2. If the facility does not provide its own diagnostic services, it shall have an agreement to obtain
these services from a provider or supplier that is approved to provide these services under Medicare.

(2) The facility shall:

1. Provide or obtain radiology and other diagnostic services only when ordered by the attending
physician.

2. Promptly notify the attending physician of the findings.

3. Assist the resident in making transportation arrangements to and from the source of service, if
the resident needs assistance.

4. File inthe resident’s clinical record signed and dated reports of X-ray and other diagnostic ser-
vices.

I.  Clinical records.

(1) The facility shall maintain clinical records on each resident in accordance with accepted pro-
fessional standards and practices that are complete, accurately documented, readily accessible, and
systematically organized.

(2) Clinical records shall be retained for:

1. The period of time required by state law.

2. Five years from the date of discharge when there is no requirement in state law.

3. For a minor, three years after a resident reaches legal age under state law.

(3) The facility shall safeguard clinical record information against loss, destruction, or unautho-
rized use.

(4) The facility shall keep confidential all information contained in the resident’s records, regard-
less of the form or storage method of the records, except when release is required by:

Transfer to another health care institution.

Law.

Third-party payment contract.

The resident.

The clinical record shall contain:

Sufficient information to identify the resident.

A record of the resident’s assessments.

The plan of care and services provided.

The results of any preadmission screening conducted by the state.
Progress notes.
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m. Disaster and emergency preparedness.

(1) The facility shall have detailed written plans and procedures to meet all potential emergencies
and disasters, such as fire, severe weather, and missing residents.

(2) The facility shall train all employees in emergency procedures when they begin to work in the
facility, periodically review the procedures with existing staff, and carry out staff drills using those
procedures.

n. Transfer agreement.

(1) The facility shall have in effect a written transfer agreement with one or more hospitals ap-
proved for participation under the Medicare and Medicaid programs that reasonably ensures that:

1. Residents will be transferred from the facility to the hospital and ensured of timely admission
to the hospital when transfer is medically appropriate as determined by the attending physician.

2. Medicaland other information needed for care and treatment of residents, and, when the trans-
ferring facility deems it appropriate, for determining whether the residents can be adequately cared for
in a less expensive setting than either the facility or the hospital, will be exchanged between the institu:
tions.

(2) The facility is considered to have a transfer agreement in effect if the facility has attempted in
good faith to enter into an agreement with a hospital sufficiently close to the facility to make transfer
feasible.

0. Quality assessment and assurance.

(1) A facility shall maintain a quality assessment and assurance committee consisting of the direc-
tor of nursing services, a physician designated by the facility, and at least three other members of th
facility’s staff.

(2) The quality assessment and assurance committee:

1. Meets at least quarterly to identify issues with respect to which quality assessment and assur
ance activities are necessary.

2. Developsand implements appropriate plans of action to correct identified quality deficiencies.

(3) The state or the Secretary of the Department of Health and Human Services may not require
disclosure of the records of the committee except insofar as the disclosure is related to the complianc
of the committee with the requirements of this paragraph.

(4) Good faith attempts by the committee to identify and correct quality deficiencies will not be
used as a basis for sanctions.

p. Disclosure of ownership.

(1) The facility shall comply with the disclosure requirements of 42 CFR 420.206 and 455.104.

(2) The facility shall provide written notice to the department of inspections and appeals at the
time of change, if a change occurs in:

1. Persons with an ownership or control interest.

2. The officers, directors, agents, or managing employees.

3. The corporation, association, or other company responsible for the management of the facility.

4. The facility’s administrator or director of nursing.

(3) The notice specified in subparagraph (2) above shall include the identity of each new individu-
al or company.

This rule is intended to implement lowa Code sections 249A.2, 249%a3(2and 249A.4.
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441—81.14(249A) Audits.

81.14(1) Audit offinancial and statisticaleport. Authorized representatives of the department or
the Department of Health and Human Services shall have the right, upon proper identification, to audit,
using generally accepted auditing procedures, the general financial records of a facility to determine if
expenses reported on the Financial and Statistical Report, Form 470-0030, are reasonable and proper
according tdhe rules set forth in 441—81.6(249A). The aforementioned audits may be done either on
the basis of an on-site visit to the facility, their central accounting office, or office(s) of their agent(s).

a. When gproper per diem rate canttog determined, through generally accepted and customary
auditing procedures, the auditor shall examine and adjust the report to arrive at what appears to be an
acceptableate and shall recommend to the department that the indicated per diem should be reduced to
75 percent ofhe established payment rate for the ensuing six-month period and if the situation is not
remedied on the subsequent Financial and Statistical Report, Form 470-0030, the health facility shall
be suspended and eventually canceled from the nursing facility program, or

b. When a health facility continues to include as an item of cost an item or items which had in a
prior audit been removed by an adjustment in the total audited costs, the auditor shall recommend to the
department that the per diem be reduced to 75 percent of the current payment rate for the ensuing six-
month period. The department may, after considering the seriousness of the exception, make the re-
duction.

81.14(2) Audit of proper billing and handling of patient funds.

a. Field auditors of the department of inspections and appeals, or representatives of Health and
HumanServices, upon proper identification, shall have the right to audit billings to the department and
receipts of client participation, to ensure the facility is not receiving payment in excess of the contrac-
tual agreement and that all other aspects of the contractual agreement are being followed, as deemed
necessary.

b. Field auditors of the department of inspections and appeals or representatives of Health and
HumanServices, upon proper identification, shall have the right to audit records of the facility to deter-
mine proper handling of patient funds in compliance with subrule 81.4(3).

c. The auditor shall recommend and the department shall request repayment by the facility to ei-
ther the department or the resident(s) involved, any sums inappropriately billed to the department or
collected from the resident.

d. The facility shall have 60 days to review the audit and repay the requested funds or present
supporting documentation which would indicate that the requested refund amount, or part thereof, is
not justified.

e. When the facility fails to comply with paragrafih” the requested refunds may be withheld
from future payments to the facilitfthe withholding shall not be more than 25 percent of the average
of the last six monthly payments to the facility. The withholding shall continue until the entire re-
quested refund amount is recovered. If in the event the audit results indicate significant problems, the
audit results may be referred to the attorney general’s office for whatever action may be deemed ap-
propriate.

f.  When exceptions are taken during the scope of an audit which are similar in nature to the ex-
ceptionstaken in a prior audit, the auditor shall recommend and the department may, after considering
the seriousness of the exceptions, reduce payment to the facility to 75 percent of the current payment
rate.

This rule is intended to implement lowa Code sections 249A.2, 249%a3(2nd 249A.4.
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441—81.15(249A) Nurse aide training and testing programskescinded IAB 12/9/92, effective
2/1/93.

441—81.16(249A) Nurse aide requirements and training and testing programs.

81.16(1) Deemed meeting of requirements.nurse aide is deemed to satisfy the requirement of
completing a training and competency evaluation approved by the department of inspections and ap
peals if the nurse aide successfully completed a training and competency evaluation program befor
July 1, 1989. The aide would have satisfied this requirement if:

a. At least 60 hours were substituted for 75 hours; and

b. The aide has made up at least the difference in the number of hours in the program the aide
completedand 75 hours in supervised practical nurse aide training or in regular in-service nurse educa-
tion; or

c. The person was found to be competent (whether or not by the state) after completion of a nurse
aide training of at least 100 hours’ duration; or

d. The person can demonstrate that the person served as a nurse aide at one or more facilities |
the same employer in lowa for at least 24 consecutive months before December 19, 1989; or

e. The person completed, before July 1, 1989, a nurse aide training and competency evaluatior
program that the department of inspections and appeals determines would have met the requiremen
for approval at the time it was offered.

81.16(2) State eview and approval of nurse aide training and competency evaluation programs or
competency evaluation programs.

a. The department of inspections and appeals shall, in the course of all surveys, determine wheth
er the nurse aide training and evaluation requirements of 81.13(180d 81.16(1) are met.

b. Requirements for approval of programs.

(1) Before the department of inspections and appeals approves a nurse aide training and compe
tency evaluation program or competency evaluation program, the department of inspections and ap
peals shall determine whether:

1. A nurse aide training and competency evaluation program meets the course requirements o
81.16(3).

2. A nurse aide competency evaluation program meets the requirements of 81.16(4).

(2) Except as provided by paragraph 81.18(2)the department of inspections and appeals shall
not approve a nurse aide training and competency evaluation program or competency evaluation pro
gram offered by or in a facility which, in the previous two years:

1. Has operated under a nurse staffing waiver for a period in excess of 48 hours per week; or

2. Has been subject to an extended or partial extended survey; or

3. Has been assessed a civil money penalty of not less than $5,000; or

4. Has operated under temporary management appointed to oversee the operation of the facility
and to ensure the health and safety of the facility’s residents; or

5. Pursuant to state action, was closed or had its residents transferred; or

6. Has been terminated from participation in the Medicaid or Medicare program; or

7. Has been denied payment under subrule 81.40(1) or 81.40(2).

(3) Rescinded IAB 10/7/98, effective 12/1/98.

c. Application process. Applications shall be submitted to the department of inspections and ap-
peals before a new program begins and every two years thereafter on Form 427-0517, Application fol
Nurse Aide Training. The department of inspections and appeals shall, within 90 days of the date of ¢
request or receipt of additional information from the requester:

(1) Advise the requester whether or not the program has been approved; or

(2) Request additional information from the requesting entity.
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d. Duration ofapproval. The department of inspections and appeals shall not grant approval of a
nurseaide training and competency evaluation program for a period longer than two years. A program
shall notify the department of inspections and appeals and the department of inspections and appeals
shall review that program when there are substantive changes made to that program within the two-
year period.

e. Withdrawal of approval.

(1) The department of inspections and appeals shall withdraw approval of a nurse aide training
and competency evaluation program or nurse aide competency evaluation program offered by or in a
facility described in 81.16(2)" (2).

(2) The department of inspections and appeals may withdraw approval of a nurse aide training and
competency evaluation program or nurse aide competency evaluation program if the department of
inspections and appeals determines that any of the applicable requirements for approval or registry, as
set out in subrule 81.16(3) or 81.16(4), aremet.

(3) The department of inspections and appeals shall withdraw approval of a nurse aide training
and competency evaluation program or a nurse aide competency evaluation program if the entity pro-
viding the program refuses to permit unannounced visits by the department of inspections and appeals.

(4) If the department of inspections and appeals withdraws approval of a nurse aidedraining
competency evaluation program or competency evaluation program, the department of inspections
and appeals shall notify the program in writing, indicating the reasons for withdrawal of approval of the
program. Students who have started a training and competency evaluation program from which ap-
proval has been withdrawn shall be allowed to complete the course.

f.  An exception to subparagraph 81.16i2)(2) may be granted by the department of inspec-
tions and appeals (DIA) for 75-hour nurse aide training courses offered in (but not by) a facility under
the following conditions:

(1) The facility has submitted Form 470-3494, Nurse Aide Education Program Waiver Request, to
the DIA to request a waiver for each 75-hour nurse aide training course to be offered in (but not by) the
facility.

(2) The 75-hour nurse aide training is offered in a facility by an approved nurse aide training and
competency evaluation program (NATCEP).

(3) No other NATCEP program is offered within 30 minutes’ travel from the facility, unless the
facility can demonstrate the distance or program would create a hardship for program participants.

(4) The facility is in substantial compliance with the federal requirements related to nursing care
and services.

(5) The facility is not a poor performing facility.

(6) Employees of the facility do not function as instructors for the program unless specifically ap-
proved by DIA.

(7) The NATCEP sponsoring the 75-hour nursing aide training course is responsible for program
administration and for ensuring that program requirements are met.

(8) The NATCEP has submitted an evaluation to the DIA indicating that an adequate teaching and
learning environment exists for conducting the course.

(9) The NATCEP has developed policies for communicating and resolving problems encountered
during the course, including notice by the facility to the program instructor and students on how to
contact the DIA to register any concerns encountered during the course.

(10) The NATCEP shall require the program instructor and students to complete an evaluation of
the course. The instructor shall return the completed evaluations to the NATCEP which shall return the
evaluations to DIA.

81.16(3) Requirements for approval of a nurse aide training and competency evaluatiparpro
The department has designated the department of inspections and appeals to approve required nurse
aidetraining and testing programs. Policies and procedures governing approval of the programs are set
forth in these rules.
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a. For a nurse aide training and competency evaluation program to be approved by the depart:
ment of inspections and appeals, it shall, at a minimum:

(1) Consist of ndess than 75 clock hours of training.

(2) Include at least the subjects specified in 81.16(3).

(3) Include at least 15 hours of laboratory experience, 30 hours of classroom instruction (the first
16 hours of which must occur before the nurse aide has resident contact) and 30 hours of supervise
clinical training. Supervised clinical training means training in a setting in which the trainee demon-
strates knowledge while performing tasks on a resident under the general supervision of a registere
nurse or licensed practical nurse.

(4) Ensure that students do not independently perform any services for which they have not beer
trained and found proficient by the instructor. It shall also ensure that students who are pseviding
vices to residents are under the general supervision of a licensed nurse or a registered nurse.

(5) Meet the following requirements for instructors who train nurse aides:

1. The training of nurse aides shall be performed by or under the general supervision of a regis-
tered nurse who possesses a minimum of two years of nursing experience, at least one year of whic
shall be in the provision of long-term care facility services.

2. Instructors shall be registered nurses and shall have completed a course in teaching adults c
have experience teaching adults or supervising nurse aides.

3. In afacility-based program, when the director of nursing is a registered nurse, the training of
nurse aides may be performed under the general supervision of the director of nursing for the facility.
The director of nursing is prohibited from performing the actual training.

4. Other personnel from the health professions may supplement the instructor. Supplemental
personnel shall have at least one year of experience in their fields.

5. The ratio of qualified trainers to students shall not exceed one instructor for every ten students
in the clinical setting.

(6) Contain information regarding competency evaluation through written or oral and skills test-
ing.

b. The curriculum of the nurse aide training program shall include:

(1) Atleast a total of 16 hours of training in the following areas prior to any direct contact with a
resident:

Communication and interpersonal skills.
Infection control.

Safety and emergency procedures including the Heimlich maneuver.
Promoting residents’ independence.

Respecting residents’ rights.

Basic nursing skills:

Taking and recording vital signs.

Measuring and recording height and weight.
Caring for the residents’ environment.
Recognizing abnormal changes in body functioning and the importance of reporting these
nges to a supervisor.

Caring for residents when death is imminent.
Personal care skills, including, but not limited to:
Bathing.

Grooming, including mouth care.

Dressing.

Toileting.

Assisting with eating and hydration.

Proper feeding techniques.

Skin care.

Transfers, positioning, and turning.
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(4) Mental health and social service needs:

. Modifying aide’s behavior in response to residents’ behavior.

2. Awareness of developmental tasks associated with the aging process.

3. How to respond to resident behavior.

4. Allowing theresident to make personal choices, providing and reinforcing other behavior con-
sistent with the resident’s dignity.

5. Using the resident’s family as a source of emotional support.

(5) Care of cognitively impaired residents:

1. Techniques for addressing the unique needs and behaviors of persons with dementia (Alz-
heimer’s and others).

Communicating with cognitively impaired residents.

Understanding the behavior of cognitively impaired residents.

Appropriate responses to the behavior of cognitively impaired residents.

Methods of reducing the effects of cognitive impairments.

Basic restorative services:

Training the resident in self-care according to the resident’s ability.

Use of assistive devices in transferring, ambulation, eating and dressing.

Maintenance of range of motion.

Proper turning and positioning in bed and chair.

Bowel and bladder training.

Care and use of prosthetic and orthotic devices.

Residents’ rights:

Providing privacy and maintenance of confidentiality.

Promoting the residents’ rights to make personal choices to accommodate their needs.
Giving assistance in resolving grievances and disputes.

Providing needed assistance in getting to and participating in resident and family groups and
other activities.

5.  Maintaining care and security of residents’ personal possessions.

6. Promotinghe residents’ rights to be free from abuse, mistreatment, and neglect and the need to
report any instances of this type of treatment to appropriate facility staff.

7. Avoiding the need for restraints in accordance with current professional standards.

c. Prohibition of charges.

(1) No nurse aide who is employed by, or who has received an offer of employment from, a facility
on the date on which the aide begins a nurse aide training and competency evaluation program or com-
petencyevaluation program may be charged for any portion of the program including any fees for text-
books or other required evaluation or course materials.

(2) If a person who is not employed, or does not have an offer to be employed, as a nurse aide be-
comes employed by, or receives an offer of employment from, a facility not later than 12 months after
completing a nurse aide training and competency evaluation program or competency evaluation pro-
gram,the facility shall reimburse the nurse aide for costs incurred in completing the program or compe-
tency evaluation on a pro rata basis during the period in which the person is employed as a nurse aide.
The formula for paying the nurse aides on a pro rata basis shall be as follows:

1. Add all costs incurred by the aides for the course, books, and tests.

2. Divide the total arrived at in No. 1 above by 12 to prorate the costs over a one-year period and
establish a monthly rate.
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3. The aide shall be reimbursed the monthly rate each month the aide works at the facility until
one year from the time the aide completed the course.

d. Setting and equipment. The classroom shall have appropriate equipment, be of adequate size
and not interfere with resident activities.

e. Records and reports. Nurse aide education programs approved by the department of inspec
tions and appeals shall:

(1) Notify the department of inspections and appeals:

1. Of dates of classroom and clinical sessions as well as location of classrooms and clinical prac-
tice sites before each course begins and if the course is canceled.

2. When a facility or other training entity will no longer be offering nurse aide training courses.

3. Whenever the person coordinating the training program is hired or terminates employment.

(2) Keep a list of faculty members and their qualifications available for department review.

(3) Provide each nurse aide a record of skills for which the nurse aide has been found competen
during the course and which may be performed before completion of the competency evaluation.

(4) Complete a lesson plan for each unit which includes behavioral objectives, a topic outline and
student activities and experiences.

(5) Provide the student, within 30 days of the last class period, evidence of having successfully
completed the course.

81.16(4) Nurse aide competency evaluatioh.competency evaluation program shall contain a
written or oral portion and a skills demonstration portion.

a. Notification toperson. The department of inspections and appeals shall advise in advance any
person who takes the competency evaluation that a record of the successful completion of the evalue
tion will be included in the state’s nurse aide registry.

b. Content of the competency evaluation program.

(1) Written or oral examinations. The competency evaluation shall:

1. Allow an aide to choose between a written and oral examination.

2. Address each of the course requirements listed in 81:06(3)

3. Be developed from a pool of test questions, only a portion of which is used in any one examina-
tion.

4. Use a system that prevents disclosure of both the pool of questions and the individual compe:
tency evaluations.

5. If oral, be read from a prepared text in a neutral manner.

6. Be tested for reliability and validity using a nationally recognized standard as determined by
the department of education.

7. Be in English, unless the prevailing language used in the facility where a nurse aide will be
working is other than English.

(2) Demonstration of skills. The skills demonstration evaluation shall consist of a demonstration
of randomly selected items drawn from a pool consisting of tasks generally performed by nurse aides
This pool of skills shall include all of the personal care skills listed in 81 D3(83).

c. Administration of the competency evaluation.

(1) The competency examination shall be administered and evaluated only by an entity approved
by the department of inspections and appeals, which is neither a skilled nursing facility that partici-
pates in Medicare nor a nursing facility that participates in Medicaid.

(2) Charging nurse aides for competency testing is prohibited in accordance with 8¢.16(3)
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(3) The skills demonstration part of the evaluation shall be performed in a facility or laboratory
settingcomparable to the setting in which the person will function as a nurse aide and shall be adminis-
tered and evaluated by a registered nurse with at least one year’s experience in providing care for the
elderly or the chronically ill of any age.

d. Facility proctoring of the competency evaluation.

(1) The competency evaluation may, at the nurse aide’s option, be conducted at the facility in
which the nurse aide is or will be employed unless the facility is prohibited from being a competency
evaluation site.

(2) The department of inspections and appeals may permit the competency evaluation to be proc-
tored by facility personnel if the department of inspections and appeals finds that the procedure
adopted by the facility ensures that the competency evaluation program:

1. Is secure from tampering.

2. Is standardized and scored by a testing, educational, or other organization approved by the de-
partment of inspections and appeals.

3. Requires no scoring by facility personnel.

(3) The department of inspections and appeals shall retract the right to proctor nurse aide compe-
tency evaluations from facilities in which the department of inspections and appeals finds any evi-
dence of impropriety, including evidence of tampering by facility staff.

e. Successful completion of the competency evaluation program.

(1) A score of 70 percent or above is passing for both the written or oral and skills demonstration
parts of the test.

(2) A record of successful completion of the competency evaluation shall be included in the nurse
aide registry within 30 days of the date the person is found to be competent.

(3) The competency testing entity shall inform the nurse aide of the test score within 30 calendar
days of the completion of the test and shall inform the nurse aide registry of the nurse aide’s scores
within 20 calendar days after the test is administered.

f.  Unsuccessful completion of the competency evaluation program.

(1) If the person does not complete the evaluation satisfactorily, the person shall be advised in
writing within ten working days after the test is scored:

1. Of the areas which the person did not pass.

2. That the person has three opportunities to take the evaluation.

(2) Eachperson shall have three opportunities to pass each part of the test. If one part of the test is
failed, only that part need be taken a second or third time. If either part of the test is failed three times,
the 75-hour course shall be taken or retaken before the test can be taken again.

g. Storage of evaluation instrument. The person responsible for administering a competency
evaluation shall provide secure storage of the evaluation instrumentshe&lieme not being adminis-
tered or processed.

h. Application process. Entities wishing to secure approval for a competency evaluation pro-
gram shall submit a copy of the evaluation plan and procedures to the department of inspections and
appeals. The department of inspections and appeals shall notify the applicant of its decision within 90
days of receipt of the application. The notification shall include the reason for not giving approval if
approval is denied and the applicable rule citation.
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81.16(5) Registry of nurse aides.

a. Establishment aofegistry. The department of inspections and appeals shall establish and main-
tain a registry of nurse aides that meets the following requirements. The registry:

(1) Shall include, at a minimum, the information required in 81.16(5)

(2) Shall be sufficiently accessible to meet the needs of the public and health care providers
promptly.

(3) Shallprovide that any response to an inquiry that includes a finding of abuse, neglect, mistreat-
ment of a resident or misappropriation of property also include any statement made by the nurse aidk
which disputes the finding.

b. Registry operation.

(1) Only the department of inspections and appeals may place on the registry findings of abuse,
neglect, mistreatment of a resident or misappropriation of property.

(2) The department of inspections and appeals shall determine which persons:

1. Have successfully completed a nurse aide training and competency evaluation program or
nurse aide competency evaluation program.

2. Have been deemed as meeting these requirements.

3. Do not qualify to remain on the registry because they have performed no nursing or nursing-
related services for monetary compensation during a period of 24 consecutive months.

(3) The department of inspections and appeals shall not impose any charges related to registratio
on persons listed in the registry.

(4) The department of inspections and appeals shall provide information on the registry promptly.

c. Registry content.

(1) The registry shall contain at least the following information on each person who has success-
fully completed a nurse aide training and competency evaluation program or competency evaluation
program which was approved by the department of inspections and appeals or who may function as
nurse aide because of having been deemed competent:

1. The person’s full name.

2. Information necessary to identify each person.

3. The date the person became eligible for placement in the registry through successfully com-
pleting a nurse aide training and competency evaluation program or competency evaluation or by be
ing deemed competent.

4. The following information on any finding by the department of inspections and appeals of
abuse, neglect, mistreatment of residents or misappropriation of property by the person: documenta
tion of the department of inspections and appeals’ investigation, including the nature of the allegation
and the evidence that led the department of inspections and appeals to conclude that the allegation w
valid; the date of the hearing, if the person chose to have one, and its outcome; and a statement by tt
person disputing the allegation, if the person chooses to make one. This information must be includec
in the registry within ten working days of the finding and shall remain in the registry permanently, un-
lessthe finding was made in error, the person was found not guilty in a court of law, or the department of
inspections and appeals is notified of the person’s death.

5. Arecord of known convictions by a court of law of a person convicted of abuse, neglect, mis-
treatment or misappropriation of resident property.
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(2) The registry shall remove entries for persons who have performed no nursing or nursing-
related services for monetary compensation for a period of 24 consecutive months unless the person’s
registry entry includes documented findings or convictions by a court of law of abuse, neglect, mis-
treatment or misappropriation of property.

d. Disclosure of information. The department of inspections and appeals shall:

(1) Disclose all of the information listed in 81.16¢3)(1), (3), and (4) to all requesters and may
disclose additional information it deems necessary.

(2) Promptly provide persons with all information contained in the registry about them when ad-
versefindings are placed on the registry and upon request. Persons on the registry shafibiane suf
opportunity to correct any misstatements or inaccuracies contained in the registry.

e. Placement ofiames on nurse aide registry. The facility shall ensure that the name of each per-
son employed as a nurse aide in a Medicare- or Medicaid-certified nursing facility in lowa is submitted
to the registry. The telephone number of the registry is (515)281-4963. The address is Nurse Aide
Registry, Lucas State Office Building, Des Moines, lowa 50319-0083.

(1) Persons employed as nurse aides shall complete Form 427-0496, Nurse Aide Registry Ap-
plication, within the first 30 days of employment. This form shall be submitted to the department of
inspectionsand appeals. Form 427-0496 may be obtained by calling or writing the nurse aide registry.

(2) A nurse aide who is not employed may apply for inclusion on the registry by submitting a copy
of completed Form 427-0496 to the nurse aide registry.

(3) When the registry has received a signed application and entered the required training and test-
ing information on the registry, a letter will be sent to the nurse aide that includes all the information the
registry has on the nurse aide. A nurse aide may obtain a copy of the information on the registry by
writing the nurse aide registry and requesting the information. The letter requesting the information
must include the nurse aide’s social security number, current or last facility of employment, date of
birth and current mailing address and must be signed by the nurse aide.

81.16(6) Hearing. When there is an allegation of abuse against a nurse aide, the department of
inspections and appeals shall investigate that allegation. When the investigation by the department of
inspectionsaand appeals makes a finding of an act of abuse, the nurse aide named will be notified of this
finding and the right to a hearing. The nurse aide shall have 30 days to request a hearing. The request
shall be in writing and shall be sent to the department of inspections and appeals. The hearing shall be
held pursuant to department of inspections and appeals rules 481—Chapter 10. After 30 days, if the
nurseaide fails to appeal, or when all appeals are exhausted, the nurse aide registry will include a nota-
tion that the nurse aide has a founded abuse report on record if the final decision indicates the nurse aide
performed an abusive act.

81.16(7) Appeals. Adverse decisions made by the department of inspections and appeals in
administering these rules may be appealed pursuant to department of inspections and appeals rules
481—Chapter 10.

This rule is intended to implement lowa Code section 249A.4.

441—81.17(249A) Termination proceduresRescinded IAB 5/10/95, effective 7/1/95.
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441—81.18(249A) Sanctions.

81.18(1) Penalty for falsification of a resident assessmdmtindividual, who willfully and know-
ingly certifies a material and false statement in a resident assessment, is subject to a civil money penal
of not less than $100 or more than $1,000 for each falsified assessment. An individual who willfully and
knowingly causes another individual to certify a material and false statement in a resident assessment
subject to a civil money penalty of not less than $500 nor more than $5,000 for each falsified assessmen
These fines shall be administratively assessed by the department of inspections and appeals.

a. Factors determining the size of fine. In determining the monetary amount of the penalty, the
director ofthe department of inspections and appeals or the director’s designee may consider evidenc
of the circumstances surrounding the violation, including, but not limited to, the following factors:

(1) The number of assessments willingly and knowingly falsified.

(2) The history of the individual relative to previous assessment falsifications.

(3) The intent of the individual who falsifies an assessment or causes an assessment to be falsifiec

(4) The areas of assessment falsified or caused to be falsified and the potential for harm to the resi
dent.

(5) The relationship of the falsification of assessment to falsification of other records at the time of
the visit.

b. Notification of a fine imposed for falsification of assessments or causing another individual to
falsify an assessment shall be served upon the individual personally or by certified mail.

c. Appeals of fines. Notice of intent to formally contest the fine shall be given to the department
of inspections and appeals in writing and be postmarked within 20 working days after receipt of the
notification of the fine. An administrative hearing will be conducted pursuant to lowa Code chapter
17A and department of inspections and appeals rules 481—Chapter 10. An individual who has ex-
hausted all administrative remedies and is aggrieved by the final action of the department of inspec:
tions and appeals may petition for judicial review in the manner provided by lowa Code chapter 17A.

81.18(2) Use of independent assessoalfsthe department of inspections and appeals determines
that there has been a knowing and willful certification of false assessments, or the causation of know:
ing and willful false assessments, the department of inspections and appeals may require that reside
assessments be conducted and certified by individuals independent of the facility and who are ap
proved by the state.

a. Criteria used to determine the need for independent assessors shall include:

(1) The involvement of facility management in the falsification of or causing resident assessments
to be falsified.

(2) The facility’s response to the falsification of or causing resident assessments to be falsified.

(3) The method used to prepare facility staff to do resident assessments.

(4) The number of individuals involved in the falsification.

(5) The number of falsified resident assessments.

(6) The extent of harm to residents caused by the falsifications.

b. The department of inspections and appeals will specify the length of time that these indepen-
dent assessments will be conducted and when they will begin. This determinthtierbased on the
extent ofassessments and reassessments needed and the plan submitted by the facility to ensure falsi
cations will not occur in the future.

c. The individuals or agency chosen by the facility to conduct the independent assessments shal
be approved by the department of inspections and appeals before conducting any assessments. T
approval will be based on the ability of the individual or agency to conduct resident assessments ir
accordance with the applicable rules. Any costs incurred shall be the responsibility of the facility.

d. Notice ofthe requirement to obtain independent assessments will be in writing and sent to the
facility by certified mail or personal service. The notice shall include the date independent assessors
are to begin assessments, information on how independent assessors are to be approved and the ant
pated length of time independent assessors will be needed.
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e. Criteria for removal of the requirement for independent assessors.

(1) Independent assessors shall be utilized until all residents assessed by the disciplines involved
have been reassessed by the independent assessor.

(2) The facility shall submit a plan to the department of inspections and appeals for completing its
own assessments.

(3) The department of inspections and appeals will evaluate the facility’s proposal for ensuring
assessments will not be falsified in the future.

f.  Appeal procedures.

(1) A written notice to appeal shall be postmarked or personally served to the department of inspec-
tions and appeals within five working days after receipt of the notice requiring independent assessors.

(2) An evidentiary hearing shall be held pursuant to department of inspections and appeals rules
481—Chapter 10 no later than 15 working days after receipt of the appeal.

(3) The written decision shall be rendered no later than ten working days after the hearing.

(4) The decision rendered is a proposed decision which may be appealed to the director of the de-
partment of inspections and appeals pursuant to department of inspections and appeals rules
481—Chapter 50.

(5) A notice of appeal stays the effective date of the requirement for independent assessments
pending a final agency decision.

(6) Final agency action may be appealed pursuant to lowa Code chapter 17A.

81.18(3) Penalty for notification of time or date of surveymy individual who notifies, or causes
to be notified, a nursing facility of the time or date on which a survey is scheduled to be conducted shall
be subject to a fine not to exceed $2,000.

81.18(4) Failure tomeet equirements for participationRescinded 1AB 5/10/95, effective 7/1/95.

This rule is intended to implement lowa Code section 249A.4.

441—81.19(249A) Criteria related to the specific sanctionsRescinded IAB 5/10/95, effective
7/1/95.

441—81.20(249A) Out-of-state facilitiesPayment will be made for care in out-of-state nursing fa-
cilities. Out-of-state facilities shall abide by the same policies as in-state facilities with the following
exceptions:

81.20(1) Out-of-state providersExcept for Medicare-certified hospital-based nursing facilities
and special population nursing facilities, out-of-state providers shall be reimbursed at the same nursing
facility rate they would receive from the Medicaid program in their state of residence or an amount
equal to the sum of the lowa non-state-operated nursing facility direct care rate component limit pur-
suant to subparagraph 81.6(f6)1) plus the non-direct care rate limit pursuant to subparagraph
81.6(16)f" (1), whichever is lower.

a. Medicare-certified hospital-based nursing facilities providing skilled care in other states shall be
reimbursed at an amount equal to the sum of the lowa Medicare-certified hospital-based nursing facility
direct care rate component limit pursuant to subparagraph 81f6(®j)plus the non-direct care rate
component limit pursuant to subparagraph 81.6{’163) if one of the following criteria is met

(1) The placement is recommended because moving the resident back to lowa would endanger the
resident’s health, because services are not readily available in lowa, or because the out-of-state place-
ment is cost-effective.

(2) The placement is temporary until services are available to the resident in lowa or until the pro-
gram of treatment is completed.
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b. Special population nursing facilities shall be reimbursed at the same nursing facility rate they
wouldreceive from Medicaid in their state of residence or, if not participating in the Medicaid program
in their state, they shall be reimbursed pursuant to subparagraph 8®6(25)if one of the follow-
ing criteria is met:

(1) The placement is recommended because moving the resident back to lowa would endanger th
resident’s health, because services are not readily available in lowa, or because the out-of-state plac
ment is cost-effective.

(2) The placement is temporary until services are available to the resident in lowa or until the pro-
gram of treatment is completed.

81.20(2) Out-of-state facilities shall not submit financial and statistical reports as requitdd in
441—81.6(249A).

81.20(3) Payment for periods when residents are absent for visitation or hospitalization will be made
to out-of-state facilities at 75 percent of the rate paid to the facility by the lowa Medicaid program.

81.20(4) Rescinded IAB 3/20/91, effective 3/1/91.

This rule is intended to implement lowa Code section 249A.4.

441—81.21(249A) Outpatient servicesMedicaid outpatient services provided by certified skilled
nursing facilities are defined in the same way as the Medicare program.

Thisrule is intended to implement lowa Code section 249A.4 and 1991 lowa Acts, House File 479,
section 132, subsection 1, paragréigh

441—81.22(249A) Rates for Medicaid eligibles.

81.22(1) Maximum client participation A nursing facility may not charge more client participa-
tion for Medicaid-eligible clients as determined in rule 441—75.16(249A) than the maximum monthly
allowable payment for their facility as determined according to subrule 79.1(9) or rule
441—81.6(249A). When the department makes a retroactive increase in the maximum daily rate, the
nursing facility can charge the client the increased amount for the retroactive period.

81.22(2) Beginning date of paymenitVhen a resident becomes eligible for Medicaid payments for
facility care, the facility shall accept Medicaid rates effective when the resident’s Medicaid eligibility
begins. Anursing facility is required to refund any payment received from a resident or family member
for any period of time during which the resident is determined to be eligible for Medicaid.

Any refund owing shall be made no later than 15 days after the nursing facility first receives Medic-
aid payment for the resident for any period of time. Facilities may deduct the resident’s client participa-
tion for the month from a refund of the amount paid for a month of Medicaid eligibility.

The beginning date of eligibility is given on the Facility Card, Form 470-0371. When the beginning
Medicaid eligibility date is a future month, the facility shall accept the Medicaid rate effective the first
of that future month.

This rule is intended to implement lowa Code section 249A.4.

441—81.23t0 81.30 Reserved.

DIVISION Il
ENFORCEMENT OF COMPLIANCE

PrREAMBLE

These rules specify remedies that may by used when a nursing facility is not in substantial com-
pliance with the requirements for participation in the Medicaid program. These rules also provide for
ensuring prompt compliance and specify that these remedies are in addition to any others availabls
under state or federal law.
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441—81.31(249A) Definitions.

“Deficiency” means a nursing facility’s failure to meet a participation requirement.

“Department” means the lowa department of human services.

“HCFA” means the Health Care Financing Administration of the federal Department of Health and
Human Services.

“Immediatejeopaidy” means a situation in which immediate corrective action is necessary because
the provider's noncompliance with one or more requirements of participation has caused, or is likely to
cause, serious injury, harm, impairment, or death to a resident.

“New admission”’means a resident who is admitted to the facility on or after the effective date of a
denial of payment remedy and, if previously admitted, has been discharged before that effective date.
Residents admitted before the effective date of the denial of payment, and taking temporary leave, are
not considered new admissions, nor are they subject to the denial of payment.

“Noncompliance”means any deficiency that causes a facility to not be in substantial compliance.

“Plan of correction” means a plan developed by the facility and approved by the department of
inspections and appeals which describes the actions the facility shall take to correct deficiencies and
specifies the date by which those deficiencies shall be corrected.

“Standard survey'means a periodic, resident-centered inspection which gathers information about the
quality of service furnished in a facility to determine compliance with the requirements for participation.

“Substandard quality of carefneans one or more deficiencies related to the participation require-
ments for resident behavior and facility practices, quality of life, or quality of care which constitute
either immediate jeopardy tesident health or safety; a pattern of or widespread actual harm that is not
immediate jeopardy; or a widespread potential for more than minimal harm, but less than immediate
jeopardy, with no actual harm.

“Substantial compliance’means a level of compliance with the requirements of participation such
that any identified deficiencies pose no greater risk to resident health or safety than the potential for
causing minimal harm.

“Temporary managementineans the temporary appointment by the department of inspections and
appeals of a substitute facility manager or administrator with authority to hire, terminate or reassign
staff, obligate facility funds, alter facility procedures, and manage the facility to correct deficiencies
identified in the facility’s operation.

441—81.32(249A) General provisions.

81.32(1) Purpose of remediesThe purpose of remedies is to ensure prompt compliance with pro-
gram requirements.

81.32(2) Basis for imposition and duration @medies.The department of inspections and appeals,
as the state survey agency under contract with the department, determines the remedy to be applied for
noncompliance with program requirements. When the department of inspections and appeals chooses to
apply one or more remedies specified in rule 441—81.34(249A), the remedies are applied on the basis of
noncompliance found during surveys conducted by the department of inspections and appeals.

81.32(3) Number of remediesThe department of inspections and appeals may apply one or more
remedies for each deficiency constituting noncompliance or for all deficiencies constituting noncom-
pliance.

81.32(4) Plan of correction requirement.

a. Except aspecified in paragraptp,” regardless of which remedy is applied, each facility that
has deficiencies with respect to program requirements shall submit a plan of correction for approval by
the department of inspections and appeals.

b. A facility is not required to submit a plan of correction when the department of inspections and
appeals determines the facility has deficiencies that are isolated and have a potential for minimal harm,
but no actual harm has occurred.
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81.32(5) Disagreement regarding remedie#f the department of inspections and appeals and
HCFA disagree on the decision to impose a remedy, the disagreement shall be resolved in accordanc
with rule 441—81.55(249A).

81.32(6) Noatification requirements.

a. The department of inspections and appeals shall give the provider written notice of remedy,
including the:

(1) Nature of the noncompliance.

(2) Which remedy is imposed.

(3) Effective date of the remedy.

(4) Right to appeal the determination leading to the remedy.

b. Except for civil money penalties and state monitoring imposed when there is immediate jeop-
ardy, for all remedies specified in rule 441—81.34(249A) imposed when there is immediate jeopardy,
the notice shall be given at least two calendar days before the effective date of the enforcement actior

c. Exceptfor civil money penalties and state monitoring, notice shall be given at least 15 calendar
daysbefore the effective date of the enforcement action in situations where there is no immediate jeop-
ardy.

d. The 2- and 15-day notice periods begin when the facility receives the notice, but in no event
will the effective date of the enforcement action be later than 20 calendar days after the notice is sen
e. For civii money penalties, the notices shall be given in accordance with rules

441—81.48(249A) and 441—81.51(249A).

f.  For state monitoring imposed when there is immediate jeopardy, no prior notice is required.

81.32(7) Informal dispute resolution.

a. Opportunity to refute survey findings.

(1) For nonfederal surveys, the department of inspections and appeals (DIA) shall offer a facility
an informal opportunity, at the facility’s request, to dispute survey findings upon the facility’s receipt
of the official statement of deficiencies.

(2) For afederal survey, the health care financing administration (HCFA) offers a facility an infor-
mal opportunity, at the facility’s request, to dispute survey findings upon the facility’s receipt of the
official statement of deficiencies.

b. Delay of enforcement action.

(1) Failure ofDIA or HCFA, asappropriate, to complete informal dispute resolution timely cannot
delay the effective date of any enforcement action against the facility.

(2) A facility may not seek a delay of any enforcement action againsttiearounds that infor-
mal dispute resolution has not been completed before the effective date of the enforcement action.

c. If a provider is subsequently successful, during the informal dispute resolution process, at
demonstrating that deficiencies should not have lséed, the deficiencies aremoved from the
statement of deficiencies and any enforcement actions imposed solely as a result of those cited def
ciencies are rescinded.

d. Notification. DIA shall provide the facility with written notification of the informal dispute
resolution process.

441—81.33(249A) Factors to be considered in selecting remedies.

81.33(1) Initial assessmentln order to select the appropriate remedy, if any, to apply to a facility
with deficiencies, the department of inspections and appeals shall determine the seriousness of the d
ficiencies.
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81.33(2) Determining seriousness of deficienci@s.determine the seriousness of the deficiency,
the department of inspections and appeals shall consider at least the following factors:

a. Whether a facility’s deficiencies constitute:

(1) No actual harm with a potential for minimal harm.

(2) No actual harm with a potential for more than minimal harm, but not immediate jeopardy.

(3) Actual harm that is not immediate jeopardy.

(4) Immediate jeopardy to resident health or safety.

b. Whether the deficiencies:

(1) Areisolated.

(2) Constitute a pattern.

(3) Are widespread.

81.33(3) Other factors which may be considered in choosing a remedy within a remedy category.
Following the initial assessment, the department of inspections and appeals may consider other fac-
tors, which may include, but are not limited to, the following:

a. The relationship of the one deficiency to other deficiencies resulting in noncompliance.

b. The facility’s prior history of noncompliance in general and specifically with reference to the
cited deficiencies.

441—81.34(249A) Available remediesln addition to the remedy of termination of the provider
agreement, the following remedies are available:

Temporary management.

Denial of payment for all new admissions.

Civil money penalties.

State monitoring.

Closure of the facility in emergency situations or transfer of residents, or both.

Directed plan of correction.

Directed in-service training.

NoahrwhpE

441—81.35(249A) Selection of remedies.

81.35(1) Categories of remediefRemedies specified in rule 441—81.34(249A) are grouped into
categories and applied to deficiencies according to the severity of noncompliance.

81.35(2) Application of remedies. After considering the factors specified in rule
441—81.33(249A), ithe department of inspections and appeals applies remedies, as provided in para-
graphs 81.35(33,” 81.35(4Ya,” and 81.35(5n,” for facility noncompliance, instead of, or in addi-
tion to, termination of the provider agreement, the department of inspections and appeals shall follow
the criteria set forth in 81.35(®),” 81.35(4}b,” and 81.35(5b,” as applicable.

81.35(3) Category 1.

a. Category 1 remedies include the following:

(1) Directed plan of correction.

(2) State monitoring.

(3) Directed in-services training.
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b. The department of inspections and appeals shall apply one or more of the remedies in Categon
1 when there:

(1) Are isolated deficiencies that constitute no actual harm with a potential for more than minimal
harm but not immediate jeopardy; or

(2) Is a pattern of deficiencies that constitutes no actual harm with a potential for more than mini-
mal harm but not immediate jeopardy.

c. Except when the facility is in substantial compliance, the department of inspections and ap-
peals may apply one or more of the remedies in Category 1 to any deficiency.

81.35(4) Category 2.

a. Category 2 remedies include the following:

(1) Denial of payment for new admissions.

(2) Civil money penalties of $50 to $3,000 per day.

b. The department of inspections and appeals shall apply one or more of the remedies in Categon
2 when there are:

(1) Widespread deficiencies that constitute no actual harm with a potential for more than minimal
harm but not immediate jeopardy; or

(2) One or more deficiencies that constitute actual harm that is not immediate jeopardy.

c. Except when the facility is in substantial compliance, the department of inspections and ap-
peals may apply one or more of the remedies in Category 2 to any deficiency.

81.35(5) Category 3.

a. Category 3 remedies include the following:

(1) Temporary management.

(2) Immediate termination.

(3) Civil money penalties of $3,096 $10,000 per day.

b. Whenthere is one or more deficiencies that constitute immediate jeopardy to resident health or
safety, one or both of the following remedies shall be applied:

(1) Temporary management.

(2) Termination of the provider agreement.

In addition the department of inspections and appeals may impose a civil money penalty of $3,050
to $10,000 per day.

c. When there are widespread deficiencies that constitute actual harm that is not immediate jeop-
ardy, the department of inspections and appeals may impose temporary management, in addition t
Category 2 remedies.

81.35(6) Plan of correction.

a. Except as specified in paragrdftly” each facility that has a deficiency with regard to a re-
quirement for long-term care facilitishall submit a plan of correction for approval by the department
of inspections and appeals, regardless of:

(1) Which remedies are applied.

(2) The seriousness of the deficiencies.

b. Whenthere are only isolated deficiencies that the department of inspections and appeals deter:
minesconstitute no actual harm with a potential for minimal harm, the facility need not submit a plan of
correction.
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81.35(7) Appeal of a determination of noncompliance.

a. A facility may request a hearing on a determination of noncompliance leading to an enforce-
ment remedyThe afected nursing facility, dits legal representative or other authorized official, shall
file the request for hearing Writing to the department of inspections and appeals within 60 days from
receipt of the notice of the proposed denial, termination, or nonrenewal of participation, or imposition
of a civil money penalty or other remedies.

(1) Arequest for a hearing shall be made in writing to the department of inspections and appeals
within 60 days from receipt of the notice.

(2) Hearings shall be conducted pursuant to department of inspections and appeals rules
481—Chapter 10 and rule 481—50.6(10A), with an administrative law judge appointed as the presid-
ing officer and with the department of inspections and appeals as the final decision maker, with subject
matter jurisdiction.

b. A facility may not appeal the choice of remedy, including the factors considered by the depart-
ment of inspections and appeals in selecting the remedy.

c. A facility may not challenge the level of noncompliance found by the department of inspec-
tions and appeals, except that in the case of a civil money penalty, a facility may challenge the level of
noncompliance found by the department of inspections and appeals only if a successful challenge on
this issue would affect the range of civil money penalty amounts that the department could collect.

d. Exceptwhen a civil remedy penalty is imposed, the imposition of a remedy shall not be stayed
pending an appeal hearing.

441—81.36(249A) Action when there isnmediate jeopardy.

81.36(1) Terminate agreement or appoint temporary managfethere is immediate jeopardy to
residenthealth or safety, the department of inspections and appeals shall appoint a temporary manager
to remove the immediate jeopardy or the provider agreement shall be terminated within 23 calendar
days of the last date of the survey.

The rules for appointment of a temporary manager in an immediate jeopardy situation are as fol-
lows:

a. The department of inspections and appeals shall notify the facility that a temporary manager is
being appointed.

b. If the facility fails to relinquish control to the temporary manager, the provider agreement shall
be terminated within 23 calendar days of the last day of the survey if the immediate jeopardy is not
removed. In these cases, state monitoring may be imposed pending termination.

c. If the facility relinquishes control to the temporary manager, the department of inspections and
appeals shall notify the facility that, unless it removes the immediate jeopardy, its provider agreement
shall be terminated within 23 calendar days of the last day of the survey.

d. The provider agreement shall be terminated within 23 calendar days of the last day of survey if
the immediate jeopardy has not been removed.

81.36(2) Other emedies.The department of inspections and appeals may also impose other reme-
dies, as appropriate.

81.36(3) Notification of HCFA. In a nursing facility or dually participating facility, if the depart-
ment ofinspections and appeals finds that a facility’s noncompliance poses immediate jeopardy to res-
ident health or safety, the department of inspections and appeals shall notify HCFA of the finding.
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81.36(4) Transfer of residentsThe department shall provide for the safe and orderly transfer of
residents when the facility is terminated from participation.

81.36(5) Notification of physicians and state board of examinérthe immediate jeopardy is also
substandard quality of care, the department of inspections and appeals shall notify attending physi
cians and the lowa board of examiners for nursing home administrators of the finding of substandard
quality of care.

441—81.37(249A) Action when there is no immediate jeopardy.

81.37(1) Termination of agreement or limitation of participatiolfia facility’s deficiencies do not
poseimmediate jeopardy to residents’ health or safety, and the facility is not in substantial compliance,
the facility’s provider agreement may be terminated or the facility may be allowed to continue to par-
ticipate for no longer than six months from the last day of the survey if:

a. The department of inspections and appeals finds that it is more appropriate to impose alterna:
tive remedies than to terminate the facility’s provider agreement;

b. The department of inspections and appeals has submitted a plan of correction approved by
HCFA; and

c. The facility agrees to repay payments received after the last day of the survey that first identi-
fied the deficiencies if corrective action is not taken in accordance with the approved plan of correction
and posts bond acceptable to the department to guarantee the repayment.

81.37(2) Termination. If a facility does not meet the criteria for continuation of payment under
subrule 81.37(1), the facility’s provider agreement shall be terminated.

81.37(3) Denial of paymentPayment shall be denied for new admissions when the faciliy iis
substantial compliance three months after the last day of the survey.

81.37(4) Failure tocomply. The provider agreement shall be terminated and all payments stopped
to a facility for which participation was continued under subrule 81.37(1) if the facility is not in sub-
stantial compliance within six months of the last day of the survey.

441—81.38(249A) Action when there is repeated substandard quality of care.

81.38(1) General. If a facility has been found to have provided substandard quality of care on the
last three consecutive standard surveys, regardless of other remedies provided:

a. Payment for all new admissions shall be denied, as specified in rule 441—81.40(249A).

b. The department of inspections and appeals shall impose state monitoring, as specified in rule
441—81.42(249A) until the facility has demonstrated to the satisfaction of the department of inspec-
tions and appeals that it is in substantial compliance with all requirements and will remain in substan-
tial compliance with all requirements.

81.38(2) Repeated noncomplianc&or purposes of this rule, repeated noncompliance is based on
the repeated finding of substandard quality of care and not on the basis that the substance of the def
ciency or the exact deficiency was repeated.

81.38(3) Standardsurveys to which this provision applieStandard surveys completed by the de-
partment of inspections and appeals on or after October 1, 1990, are used to determine whether tt
threshold of three consecutive standard surveys is met.

81.38(4) Program participation.

a. The determination that a certified facility has repeated instances of substandard quality of care
is made without regard to any variances in the facility’s program participation (that is, any standard
survey completed for Medicare, Medicaid or both programs will be considered).
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b. Termination would allow the count of repeated substandard quality of care surveys to start
over.

c. Change of ownership.

(1) A facility may not avoid a remedy on the basis that it underwent a change of ownership.

(2) In a facility that has undergone a change of ownership, the department of inspections and ap-
peals may not restart the count of repeated substandard quality of care surveys unless the new owner
can demonstrate to the department of inspections and appeals that the poor past performance no longer
is a factor due to the change in ownership.

81.38(5) Compliance.Facility alleges corrections or achieves compliance after repeated substan-
dard quality of care is identified.

a. If a penalty is imposed for repeated substandard quality of care, it will continue until the facili-
ty has demonstrated to the satisfaction of the department of inspections and appeals that it is in substan-
tial compliance with the requirements and that it will remain in substantial compliance for a period of
time specified by the department of inspections and appeals.

b. A facility will not avoid the imposition of remedies or the obligation to demonstrate that it will
remain in compliance when it:

(1) Alleges correction of the deficiencies cited in the most recent standard survey; or

(2) Achieves compliance before the effective date of the remedies.

441—81.39(249A) Temporary managemeniThe department of inspections and appeals may ap-
point a temporary manager from qualified applicants.

81.39(1) Qualifications. The temporary manager must:

a. Be qualified to oversee correction of deficiencies on the basis of experience and education, as
determined by the department of inspections and appeals.

b. Not have been found guilty of misconduct by any licensing board or professional society in
any state.

c. Have, or anember of thenanager’s immediate family have, no financial ownership interest in
the facility.

d. Not currently serve or, within the past two years, have served as a member of the staff of the
facility.

81.39(2) Payment of salaryThe temporary manager’s salary:

a. Is paid directly by the facility while the temporary manager is assigned to that facility.

b. Shall be at least equivalent to the sum of the following:

(1) The prevailing salary paid by providers for positions of this type in the facility’s geographic
area.

(2) Additional costs that would have reasonably been incurred by the provider if the person had
been in an employment relationship.

(3) Any other transportation and lodging costs incurred by the person in furnishing services under
the arrangement up to the maximum per diem for state employees.

c. May exceed the amount specified in paragrdghif the department of inspections and ap-
peals is otherwise unable to attract a qualified temporary manager.

81.39(3) Failure to relinquish authority to temporary management.

a. If afacility fails to relinquish authority to the temporary manager, the provider agreement shalll
be terminated in accordance with rule 441—81.57(249A).

b. A facility’s failure to pay the salary of the temporary manager is considered a failure to relin-
quish authority to temporary management.
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81.39(4) Duration of temporary managementemporary management ends when the facility
meets any of the conditions specified in subrule 81.56(3).

441—81.40—(249A) Denial of payment for all new admissions.

81.40(1) Optional denial of paymentExcept as specified in subrule 81.40(2), the denial of pay-
ment for all new admissions may be imposed when a facility is not in substantial compliance with the
requirements.

81.40(2) Required denial of paymenRayment for all new admissions shall be denied when:

a. The facility is not in substantial compliance three months after the last day of the survey identi-
fying the noncompliance; or

b. The department of inspections and appeals has cited a facility with substandard quality of care
on the last three consecutive standard surveys.

81.40(3) Resumption of payment&epeated instances of substandard quality of care. When a
facility has repeated instances of substandard quality of care, payments to the facility resume on th
date that:

a. The facility achieves substantial compliance as indicated by a revisit or written credible evi-
dence acceptable to the department of inspections and appeals.

b. The department of inspections and appeals determines that the facility is capable of remaining
in substantial compliance.

81.40(4) Resumption of paymentslo repeated instances of substandard quality of care. When a
facility does not have repeated instances of substandard quality of care, payments to the facility resum
prospectively on the date that the facility achieves substantial compliance, as indicated by a revisit ol
written credible evidence acceptable to the department of inspections and appeals.

81.40(5) Restriction. No payments to a facility are made for the period between the date that the
denial of payment remedy is imposed and the date the facility achieves substantial compliance, as de
termined by the department of inspections and appeals.

441—81.41(249A) Secretarial authority to deny all payments.

81.41(1) HCFA option to deny all paymenif. a facility has not met a requirement, in addition to the
authority to deny payment for all new admissions as specified in rule 441—81.40(249A), HCFA may
deny any further payment to the state for all Medicaid residents in the facility. When HCFA denies
payment to the state, the department shall deny payment to the facility.

81.41(2) Resumption of paymeri®Vhen HCFAresumes payment to the state, the department shall
also resume payment to the facility. The department shall make payments to the facility for the same
periods for which payment is made to the state.

441—81.42(249A) State monitoring.

81.42(1) State monitor.A state monitor:

a. Oversees the correction of deficiencies specified by the department of inspections and appeal:
at the facility site and protects the facility’s residents from harm.

b. Is an employee or a contractor of the department of inspections and appeals.

c. Isidentified by the department of inspections and appeals as an appropriate professional tc
monitor cited deficiencies.

d. Is not an employee of the facility.

e. Does not function as a consultant to the facility.

f.  Does not have an immediate family member who is a resident of the facility to be monitored.
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81.42(2) Use of state monitoA state monitor shall be used when the department of inspections
and appeals has cited a facility with substandard quality of care deficiencies on the last three consecu-
tive standard surveys.

81.42(3) Discontinuance of state monitoState monitoring is discontinued when:

a. The facility has demonstrated that it is in substantial compliance with the requirement, and it
will remain in compliance for a period of time specified by the department of inspections and appeals.

b. Termination procedures are completed.

441—81.43(249A) Directed plan of correctionThe department of inspections and appeals or the
temporary manager (with department of inspections and appeals’ approval) may develop a plan of
correction and require a facility to take action within specified time frames.

441—81.44(249A) Directed in-service training.

81.44(1) Required training. The department of inspections and appeals may require the staff of a
facility to attend an in-service training program if:

a. The facility has a pattern of deficiencies that indicate noncompliance; and

b. Education is likely to correct the deficiencies.

81.44(2) Action following training. After the staff has received in-service training, if the facility
has not achieved substantial compliance, the department of inspections and appeals may impose one or
more other remedies.

81.44(3) Payment. The facility is responsible for the payment for the directed in-service training.

441—81.45(249A) Closure of facility or transfer of residents, or both.

81.45(1) Closure during an emergencyn an emergency, the department and the department of
inspections and appeals have the authority to:

a. Transfer Medicaid and Medicare residents to another facility; or

b. Close the facility and transfer the Medicaid and Medicare residents to another facility.

81.45(2) Required transfer in immediate jeopardy situatioilghen a facility’s provider agree-
ment is terminated for a deficiency that constitutes immediate jeopardy, the department arranges for
the safe and orderly transfer of all Medicaid and Medicare residents to another facility.

81.45(3) All other situations. Except for immediate jeopardy situations, as specified in subrule
81.45(2), when a facility’s provider agreement is terminated, the department arranges for the safe and
orderly transfer of all Medicare and Medicaid residents to another facility.

441—81.46(249A)Civil money penalties—basis for imposing penalty.The department of inspec-
tions and appeals may impose a civil money penalty for the number of days a facility is not in substan-
tial compliance with one or more patrticipation requirements, regardless of whether or not the deficien-
cies constitute immediate jeopardy.

The department of inspections and appeals may impose a civil money penalty for the number of
days of past noncompliance since the last standard survey, including the number of days of immediate
jeopardy.
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441—81.47(249A) Civil money penaltieswhen penalty is collected.

81.47(1) When facility requests a hearing.

a. A facility shall request a hearing on the determination of the noncompliance that is the basis for
imposition of the civil money penalty within the time limit specified in subrule 81.35(7).

b. If a facility requests a hearing within the time specified in subrule 81.35(7), the department of
inspections and appeals initiates collection of the penalty when there is a final administrative decision
that upholds the department of inspections and appeals’ determination of noncompliance after the fa
cility achieves substantial compliance or is terminated.

81.47(2) When facility does not request a hearirifja facility does not request a hearing, in accor-
dance with subrule 81.47(1), the department of inspections and appeals initiates collection of the pen
alty when the facility:

a. Achieves substantial compliance; or

b. Is terminated.

81.47(3) When facility waives a hearindf a facility waives its right to a hearing in writing, as
specified in rule 441—81.49(249A), the department of inspections and appeals initiates collection of
the penalty when the facility:

a. Achieves substantial compliance; or

b. Is terminated.

81.47(4) Accrual and computation of penaltieAccrual and computation of penalties for a facility
that:

a. Requests a hearing or does not request a hearing as specified in rule 441—81.50(249A);

b. Waives its right to a hearing in writing, as specified in subrule 81.49(2) and rule
441—81.50(249A).

81.47(5) Collection. The collection of civil money penalties is made as provided in rule
441—81.52(249A).

441—81.48(249A) Civil money penaltiesnotice of penalty. The department of inspections and
appeals shall notify the facility of intent to impose a civil money penalty in writing. The notice shall
include, at a minimum, the following information:

1. The nature of the noncompliance.

2. The statutory basis for the penalty.

3. The amount of penalty per day of noncompliance.

4.  Any factors specified in subrule 81.50(6) that were considered when determining the amount
of the penalty.

5. The date on which the penalty begins to accrue.

6. When the penalty stops accruing.

7. When the penalty is collected.

8. Instructions for responding to the notice, including a statement of the facitityt¢o a hear-
ing, and the implication of waiving a hearing, as provided in rule 441—81.49(249A).

441—81.49(249A) Civil money penaltieswaiver of hearing, reduction of penalty amount.

81.49(1) Waiver of a hearing.The facility may waive the right to a hearing, in writing, within 60
days from the date of the notice of intent to impose the civil money penalty.

81.49(2) Reduction of penalty amount.

a. If the facility waives its right to a hearing, the department of inspections and appeals reduces
the civil money penalty amount by 35 percent.

b. If the facility does not waive its right to a hearing, the civil money penalty is not reduced by 35
percent.
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441—81.50(249A) Civil money penaltiesamount of penalty.

81.50(1) Amount of penaltyThe penalties are within the following ranges, set at $50 increments:

a. Upper range—$3,050 to $10,000. Penalties in the range of $3,050 to $10,000 per day are im-
posed for deficiencies constituting immediate jeopardy, as specified in 81t50(4)

b. Lower range—$50 to $3,000. Penalties in the range of $50 to $3,000 per day are imposed for
deficiencies that do not constitute immediate jeopardy, but either caused actual lauasedrno ac-
tual harm, but have the potential for more than minimal harm.

81.50(2) Basis for penalty amouniThe amount of penalty is based on the department of inspec-
tions and appeals’ assessment of factors listed in subrule 81.50(6).

81.50(3) Decreased penalty amountExcept as specified in 81.50)’ if immediate jeopardy
is removed, but the noncompliance continues, the department of inspections and appeals shall shift the
penalty amount to the lower range.

81.50(4) Increased penalty amounts.

a. Before the hearing, the department of inspections and appeals may propose to increase the
penalty amount for facility noncompliance which, after imposition of a lower level penalty amount,
becomes sufficiently serious to pose immediate jeopardy.

b. The department of inspections and appeals shall increase the penalty amount for any repeated
deficienciedor which a lower level penalty amount was previously imposed, regardless of whether the
increased penalty amount would exceed the range otherwise reserved for nonimmediate jeopardy defi-
ciencies.

c. Repeated deficiencies are deficiencies in the same regulatory grouping of requirements found
at the last survey, subsequently corrected, and found again at the next survey.

81.50(5) Review of the penalty?When an administrative law judge (or director of the department of
inspections and appeals) finds that the basis for imposing a civil money penalty exists, the administra-
tive law judge (or director) may not:

a. Seta penalty of zero or reduce a penalty to zero.

b. Review the exercise of discretion by the department of inspections and appeals to impose a
civil money penalty.

c. Consider any factors in reviewing the amount of the penalty other than those specified in sub-
rule 81.50(6).

81.50(6) Factors affecting the amount of penallly.determining the amount of penalty, the depart-
ment of inspections and appeals shall take into account the following factors:

a. The facility’s history of noncompliance, including repeated deficiencies.

b. The facility’s financial condition.

c. The factors specified in rule 441—81.33(249A).

d. The facility’s degree of culpability. Culpability includes, but is not limited to, neglect, indiffer-
ence, or disregard for resident care, comfort or safety. The absence of culpability is not a mitigating
circumstance in reducing the amount of the penalty.

441—81.51(249A) Civil money penaltieseffective date and duration of penalty.

81.51(1) When penalty begins to accru€he civil money penalty may start accruing as early as the
date the facility was first out of compliance, as determined by the department of inspections and ap-
peals.
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81.51(2) Duration of penalty.The civil money penalty is computed and collectible, as specified in
rules 441—81.47(249A) and 441—81.52(249A), for the number of days of noncompliance until the
date the facility achieves substantial compliance or, if applicable, the date of termination when:

a. The department of inspections and appeals’ decision of noncompliance is upheld after a final
administrative decision;

b. The facility waives its right to a hearing in accordance with rule 441—81.49(249A); or

c. The time for requesting a hearing has expired and the department of inspections and appeal
has not received a hearing request from the facility.

81.51(3) Penalty due.The entire accrued penalty is due and collectible, as specified in the notice
sent to the provider under subrules 81.51(4) and 81.54(5).

81.51(4) Notice after facility achieves complianc®/hen a facility achieves substantial com-
pliance, the department of inspections and appeals shall send a separate notice to the facility contair
ing:

a. The amount of penalty per day;

b. The number of days involved;

c. The total amount due;

d. The due date of the penalty; and

e. The rate of interest assessed on the unpaid balance beginning on the due date, as provided

rule 441—81.52(249A).

81.51(5) Notice to terminated facilityln the case of a terminated facility, the department of inspec-
tions and appeals shall send this penalty information after the:

a. Final administrative decision is made;

b. Facility has waived its right to a hearing in accordance with rule 441—81.49(249A); or

c. Time for requesting a hearing has expired and the department of inspections and appeals ha
not received a hearing request from the facility.

81.51(6) Accrual of penalties when there is no immediate jeopardy.

a. Inthe case of noncompliance that does not pose immediate jeopardy, the daily accrual of civil
money penalties is imposed for the days of noncompliance prior to the notice specified in rule
441—81.48(249A) and an additional period of no longer than six months following the last day of the
survey.

b. After the period specified in paragrafsh” if the facility has not achieved substantial com-
pliance, the provider agreement may be terminated.

81.51(7) Accrual of penalties when there is immediate jeopardy.

a. When dfacility has deficiencies that pose immediate jeopardy, the provider agreement shall be
terminated within 23 calendar days after the last day of the survey if the immediate jeopardy remains.

b. The accrual of the civil money penalty stops on the day the provider agreement is terminated.

81.51(8) Documenting substantial compliance.

a. If an on-site revisit is necessary to confirm substantial compliance and the provider can supply
documentation acceptable to the department of inspections and appeals that substantial complianc
was achieved on a date preceding the revisit, penalties only accrue until that date of correction for
which there is written credible evidence.

b. If an on-site revisit is not necessary to confirm substantial compliance, penalties only accrue
until the date of correction for which the department of inspections and appeals receives and accept
written credible evidence.
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441—81.52(249A) Civil money penaltiesdue date for payment of penalty.

81.52(1) When payments are due.

a. A civil money penalty payment is due 15 days after a final administrative decision is made
when:

(1) The facility achieves substantial compliance before the final administrative decision; or

(2) The effective date of termination occurs before the final administrative decision.

b. A civil money penalty is due 15 days after the time period for requesting a hearing has expired
and a hearing request was not received when:

(1) The facility achieves substantial compliance before the hearing request was due; or

(2) The effective date of termination occurs before the hearing request was due.

c. A civil money penalty payment is due 15 days after receipt of the written request to waive a
hearing when:

(1) The facility achieved substantial compliance before the department of inspections and appeals
received the written waiver of hearing; or

(2) The effective date of termination occurs before the department of inspections and appeals re-
ceived the written waiver of hearing.

d. A civil money penalty payment is due 15 days after substantial compliance is achieved when:

(1) The final administrative decision is made before the facility came into compliance;

(2) The facility did not file a timely hearing request before it came into substantial compliance; or

(3) The facility waived its right to a hearing before it came into substantial compliance.

e. A civil money penalty payment is due 15 days after the effective date of termination, if before
the effective date of termination:

(1) The final administrative decision was made;

(2) The time for requesting a hearing has expired and the facility did not request a hearing; or

(3) The facility waived its right to a hearing.

f.  Inthe cases specified in paragrdgh the period of noncompliance may not extend beyond
six months from the last day of the survey.

81.52(2) Deduction of penalty from amount owethe amount of the penalty, when determined,
may be deducted from any sum then or later owing by the department to the facility.

81.52(3) Interest. Interest of 10 percent per year is assessed on the unpaid balance of the penalty,
beginning on the due date.

81.52(4) Penalties collected by the department.

a. Civil money penalties collected by the department shall be applied to the protection of the
health or property of residents of facilities that the department of inspections and appeals finds defi-
cient, such as:

(1) Payment for the cost of relocating residents to other facilities;

(2) State costs related to the operation of a facility pending correction of deficiencies or closure;
and

(3) Reimbursement oésidents for personal funds or property lost at a facility as a result of actions
by the facility or by individuals used by the facility to provide services to residents.

b. Reserved.

441—81.53(249A)Civil money penalties—settlement of penalties.The department of inspections
and appeals has the authority to settle cases at any time prior to the evidentiary hearing decision.
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441—81.54(249A) Continuation of payments to facility with deficiencies.

81.54(1) Criteria.

a. The department may continue payments to a facility that is not in substantial compliance for
the periods specified in subrule 81.54(3) if the following criteria are met:

(1) The department of inspections and appeals finds that it is more appropriate to impose alterna:
tive remedies than to terminate the facility;

(2) The department of inspections and appeals has submitted a plan and timetable for corrective
action approved by HCFA; and

(3) The facility agrees to repay the department for all payments received under this provision if
corrective action is not taken in accordance with the approved plan and timetable for corrective action
and posts a bond acceptable to the department to guarantee agreement to repay.

b. The facility provider agreement may be terminated before the end of the correction period if
the criteria in 81.54(1%" are not met.

81.54(2) Cessation of paymentsf termination is not sought, either by itself or along with another
remedy or remedies, or any of the criteria in 81.54(1)are not met or agreed to by either the facility
or the department, the facility shall receive no payments, as applicable, from the last day of the survey

81.54(3) Period of continued paymenttf.the conditions in 81.54(13” are met, the department
may continue payments to a facility with noncompliance that does not constitute immediate jeopardy
for up to six months from the last day of the survey.

81.54(4) Failure to achieve substantial compliancH.the facility does not achieve substantial
compliance byhe end of th@eriod specified in subrule 81.54(3), the provider agreement for the facili-
ty may be terminated.

441—81.55(249A) State and federal disagreements involving findings not in agreement when
there is noimmediate jeopardy. This rule applies when HCFA and the department of inspections and
appeals disagree over findings of noncompliance or application of remedies.

81.55(1) Disagreement over whether facility has met requirements.

a. The department of inspections and appeals’ finding of noncompliance takes precedence when

(1) HCFA finds the facility is in substantial compliance with the participation requirements; and

(2) The department of inspections and appeals finds the facility has not achieved substantial com:
pliance.

b. HCFAs findings of noncompliance take precedence when:

(1) HCEFA finds that a facility has not achieved substantial compliance; and

(2) The department of inspections and appeals finds the facility is in substantial compliance with
the participation requirements.

c.  When HCFAs survey findings take precedence, HCFA may:

(1) Impose any of the alternative remedies specified in rule 441—81.34(249A);

(2) Terminate the provider agreement subject to the applicable conditions of rule
441—81.54(249A); and

(3) Stop federal financial participation to the department for a nursing facility.

81.55(2) Disagreement over decision to terminate.

a. HCFA's decision to terminate the participation of a facility takes precedence when:

(1) Both HCFA and the department of inspections and appeals find that the facility has not
achieved substantial compliance; and
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(2) HCFA, but not the department of inspections and appeals, finds that the facility’s participation
should beerminated. HCFA will permit continuation of payment during the period prior to the effec-
tive date of termination, not to exceed six months, if the applicable conditions of rule
441—81.54(249A) are met.

b. The department of inspections and appeals’ decision to terminate a facility’s participation and
the procedures for appealing the termination take precedence when:

(1) The department of inspections and appeals, but not HCFA, finds that a facility’s participation
should be terminated; and

(2) The department of inspections and appeals’ effective date for the termination of the nursing
facility’s provider agreement is no later than six months after the last day of survey.

81.55(3) Disagreement over timing of termination of facililjhe department of inspections and
appeals’ timing of termination takes precedence if it does not occur later than six months after the last
day of the survey when both HCFA and the department of inspections and appeals find that:

a. Afacility is not in substantial compliance; and

b. The facility’s participation should be terminated.

81.55(4) Disagreement over remedies.

a. When HCFA or the department of inspections and appeals, but not both, establishes one or
more remedies, in addition to or as an alternative to termination, the additional or alternative remedies
will also apply when:

(1) Both HCFA and the department of inspections and apfiedlthat a facility has not achieved
substantial compliance; and

(2) Both HCFA and the department of inspections and appeals find that no immediate jeopardy
exists.

b. When HCFAand the department of inspections and appeals establish one or more remedies, in
addition to or as an alternative to termination, only the HCFA remedies apply when both HCFA and the
department of inspections and appeals find that a facility has not achieved substantial compliance.

81.55(5) One decision.Regardless of whether HCFA's or the department of inspections and ap-
peals’ decision controls, only one noncompliance and enforcement decision is applied to the Medicaid
agreement, and for a dually participating facility, that same decision will apply to the Medicare agree-
ment.

441—81.56(249A) Duration of remedies.

81.56(1) Remedies continueExcept as specified in subrule 81.56(2), alternative remedies contin-
ue until:

a. The facility has achieved substantial compliance as determined by the department of inspec-
tions and appeals based upon a revisit or after an examination of credible written evidence that it can
verify without an on-site visit; or

b. The provider agreement is terminated.

81.56(2) State monitoring.In the cases of state monitoring and denial of payment imposed for
repeated substandard quality of care, remedies continue until:

a. The department of inspections and appeals determines that the facility has achieved substan-
tial compliance and is capable of remaining in substantial compliance; or

b. The provider agreement is terminated.

81.56(3) Temporary managementin the case of temporary management, the remedy continues
until:

a. The department of inspections and appeals determines that the facility has achieved substan-
tial compliance and is capable of remaining in substantial compliance;

b. The provider agreement is terminated; or
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c. The facility which has not achieved substantial compliance reassumes management control.
In this case, the department of inspections and appeals initiates termination of the provider agreemer
and may impose additional remedies.

81.56(4) Facility in compliance.If the facility can supply documentation acceptable to the depart-
ment of inspections and appeals that it was in substantial compliance, and was capatdeofg in
substantial compliance, if necessary, on a date preceding that of the revisit, the remedies terminate ©
the date that the department of inspections and appeals can verify as the date that substantial cor
pliance was achieved.

441—81.57(249A) Termination of provider agreement.
81.57(1) Effect of termination.Termination of the provider agreement ends payment to the facility
and any alternative remedy.
81.57(2) Basis of termination.
a. Afacility’s provider agreement may be terminated if a facility:
(1) Is notin substantial compliance with the requirements of participation, regardless of whether
or not immediate jeopardy is present; or
(2) Fails to submit an acceptable plan of correction within the time frame specified by the depart-
ment of inspections and appeals.
b. A facility's provider agreement shall be terminated if a facility:
(1) Fails to relinquish control to the temporary manager, if that remedy is imposed by the depart-
ment of inspections and appeals; or
(2) Does not meet the eligibility criteria for continuation of payment as set forth in 8&87(1)
81.57(3) Notice of termination.Before a provider agreement is terminated, the department of in-
spections and appeals shall notify the facility and the public:
a. Atleast two calendar days before the effective date of termination for a facility with immediate
jeopardy deficiencies; and
b. At least 15 calendar days before the effective date of termination for a facility with nonim-
mediate jeopardy deficiencies that constitute noncompliance.
These rules are intended to implement lowa Code section 249A.4.
[Filed June 21, 1973; amended June 3, 1975]
[Filed 6/25/76, Notice 5/17/76—published 7/12/76, effective 8/16/76]
[Filed 2/25/77, Notice 1/12/77—published 3/23/77, effective 5/1/77]
[Filed 6/10/77, Notice 5/4/77—published 6/29/77, effective 8/3/77]
[Filed 10/24/77, Notice 9/7/77—published 11/16/77, effective 12/21/77]
[Filed 11/7/78, Notice 4/19/78—published 11/29/78, effective 1/3/79]
[Filed 6/5/79, Notice 4/4/79—published 6/27/79, effective 8/1/79]
[Filed 8/2/79, Notice 2/21/79—published 8/22/79, effective 9/26/79]
[Filed 9/27/79, Notice 7/25/79—published 10/17/79, effective 11/21/79]
[Filed 10/24/79, Notice 5/30/79—published 11/14/79, effective 12/19/79]
[Filed 10/24/79, Notice 9/5/79—published 11/14/79, effective 12/19/79]
[Filed 2/14/80, Notice 8/22/79—published 3/5/80, effective 4/9/80]
[Filed 4/4/80, Notice 1/23/80—published 4/30/80, effective 6/4/80]
[Filed 6/4/80, Notice 4/2/80—published 6/25/80, effective 7/30/80]
[Filed 7/3/80, Notice 4/16/80—published 7/23/80, effective 8/27/80]
[Filed 12/19/80, Notice 10/29/80—published 1/7/81, effective 2/11/81]
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[Filed 2/12/81, Notice 1/7/81—published 3/4/81, effective 4/8/81]
[Filed 6/30/81, Notice 4/29/81—published 7/22/81, effective 9/1/81]
[Filed 7/23/81, Notice 5/27/81—published 8/19/81, effective 9/23/81]

[Filed 11/20/81, Notice 10/ 14/81 —published 12/9/81, effective 2/1/82]
[Filed emergency 3/26/82—published 4/14/82, effective 4/1/82]
[Filed 4/29/82, Notice 12/9/81—published 5/26/82, effective 7/1/82]
[Filed 7/1/82, Notice 4/28/82—published 7/21/82, effective 9/1/82]
[Filed 8/20/82, Notice 6/23/82—published 9/15/82, effective 10/20/82]
[Filed 9/23/82, Notice 8/4/82—published 10/13/82, effective 12/1/82]
[Filed emergency 1/14/83—published 2/2/83, effective 1/14/83]
[Filed 3/25/83, Notice 1/19/83—published 4/13/83, effective 6/1/83]
[Filed 5/20/83, Notice 4/13/83—published 6/8/83, effective 8/1/83]
[Filed emergency 6/17/83—published 7/6/83, effective 7/1/83]
[Filed 9/19/83, Notice 4/27/83—published 10/12/83, effective 12/1/83]

[Filed emergency 10/7/83—published 10/26/83, effective 11/1/83]

[Filed without Notice 10/7/83—published 10/26/83, effective 12/1/83]
[Filed 11/18/83, Notice 10/12/83—published 12/7/83, effective 2/1/84]
[Filed 12/16/83, Notice 11/9/83—published 1/4/84, effective 3/1/84]
[Filed emergency 6/15/84—published 7/4/84, effective 7/1/84]

[Filed emergency 8/31/84—published 9/26/84, effective 10/1/84]
[Filed 11/1/84, Notice 9/12/84—published 11/21/84, effective 1/1/85]

[Filed emergency 6/14/85—published 7/3/85, effective 7/1/85]

[Filed 6/14/85, Notice 5/8/85—published 7/3/85, effective 9/1/85]
[Filed 8/23/85, Notice 7/3/85—published 9/11/85, effective 11/1/85]

[Filed emergency 10/1/85—published 10/23/85, effective 11/1/85]

[Filed without Notice 10/1/85—published 10/23/85, effective 12/1/85]
[Filed 10/18/85, Notice 8/28/85—published 11/6/85, effective 1/1/86]
[Filed 12/2/85, Notice 10/23/85—published 12/18/85, effective 2/1/86]
[Filed emergency 6/26/86—published 7/16/86, effective 7/1/86]
[Filed 9/26/86, Notice 8/13/86—published 10/22/86, effective 12/1/86]
[Filed 12/22/86, Notice 10/22/86—published 1/14/87, effective 3/1/87]
[Filed emergency 1/15/87—published 2/11/87, effective 1/15/87]
[Filed emergency 6/19/87—published 7/15/87, effective 7/1/87]
[Filed 10/23/87, Notice 7/15/87—published 11/18/87, effective 1/1/88]
[Filed 4/22/88, Notice 3/9/88—published 5/18/88, effective 7/1/88]
[Filed emergency 6/9/88—published 6/29/88, effective 7/1/88]
[Filed 6/9/88, Notice 4/20/88—published 6/29/88, effective 9/1/88]
[Filed 10/27/88, Notice 8/24/88—published 11/16/88, effective 1/1/89]
[Filed emergency 11/16/88 after Notice 10/5/88—published 12/14/88, effective 1/1/89]
[Filed emergency 6/8/89 after Notice 2/22/89—published 6/28/89, effective 7/1/89]
[Filed emergency 6/9/89—published 6/28/89, effective 7/1/89]
[Filed 7/14/89, Notices 4/19/89, 5/31/89—published 8/9/89, effective 10/1/89]
[Filed 8/17/89, Notice 6/28/89—published 9/6/89, effective 11/1/89]

[Filed emergency 2/14/90—published 3/7/90, effective 2/14/90]
[Filed 3/16/90, Notice 11/15/90—published 4/4/90, effective 6/1/90]

[Filed emergency 6/19/90—published 7/11/90, effective 7/1/90]
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[Filed 7/13/90, Notices 3/7/90, 5/30/90—published 8/8/90, effective 10/1/90%]
[Filed 8/16/90, Notice 6/27/90—published 9/5/90, effective 11/1/90]
[Filed 9/28/90, Notices 7/11/90, 8/8/90—published 10/17/90, effective 12/1/90**]
[Filed emergency 11/14/90—published 12/12/90, effective 12/1/90]
[Filed emergency 2/22/91—published 3/20/91, effective 3/1/91]

[Filed emergency 6/14/91—published 7/10/91, effective 7/1/91]

[Filed 6/14/91, Notices 3/20/91, 5/1/91—published 7/10/91, effective 9/1/91]
[Filed 7/10/91, Notice 5/29/91—published 8/7/91, effective 10/1/91]
[Filed 9/18/91, Notices 7/10/91, 7/24/91—published 10/16/91, effective 12/1/91]
[Filed 10/10/91, Notice 8/21/91—published 10/30/91, effective 1/1/92]
[Filed 2/13/92, Notice 1/8/92—published 3/4/92, effective 4/8/92]
[Filed without Notice 5/14/92—published 6/10/92, effective 7/15/92***]
[Filed emergency 6/12/92—published 7/8/92, effective 7/1/92]

[Filed 8/14/92, Notice 7/8/92—published 9/2/92, effective 11/1/92]
[Filed 11/10/92, Notice 9/30/92—published 12/9/92, effective 2/1/93]
[Filed 1/14/93, Notice 12/9/92—published 2/3/93, effective 4/1/93]

[Filed 3/11/93, Notice 1/20/93—published 3/31/93, effective 6/A1)93
[Filed emergency 6/11/93—published 7/7/93, effective 7/1/93]
[Filed 8/12/93, Notice 7/7/93—published 9/1/93, effective 11/1/93]
[Filed emergency 6/16/94—published 7/6/94, effective 7/1/94]
[Filed 9/15/94, Notice 7/6/94—published 10/12/94, effective 12/1/94]

[Filed emergency 4/12/95—published 5/10/95, effective 4/12/95]
[Filed 4/13/95, Notice 3/1/95—published 5/10/95, effective 7/1/95]

[Filed emergency 6/7/95—published 7/5/95, effective 7/1/95]

[Filed 8/10/95, Notice 7/5/95—published 8/30/95, effective 11/1/95]
[Filed 11/16/95, Notice 9/27/95—published 12/6/95, effective 2/1/96]
[Filed emergency 6/13/96—published 7/3/96, effective 7/1/96]

[Filed 8/15/96, Notice 7/3/96—published 9/11/96, effective 11/1/96]
[Filed 4/11/97, Notice 2/12/97—published 5/7/97, effective 7/1/97]
[Filed emergency 6/12/97—published 7/2/97, effective 7/1/97]

[Filed 9/16/97, Notice 7/2/97—published 10/8/97, effective 12/1/97]
[Filed emergency 5/13/98—published 6/3/98, effective 6/22/98]

[Filed emergency 6/10/98—published 7/1/98, effective 7/1/98]

[Filed 7/15/98, Notice 6/3/98—published 8/12/98, effective 10/1/98]
[Filed emergency 8/12/98—published 9/9/98, effective 8/12/98]

[Filed 8/12/98, Notice 7/1/98—published 9/9/98, effective 11/1/98]
[Filed 9/15/98, Notice 7/29/98—published 10/7/98, effective 12/1/98]
[Filed 10/14/98, Notice 9/9/98—published 11/4/98, effective 1/1/99]
[Filed 11/10/98, Notice 8/26/98—published 12/2/98, effective 2/1/99]

[Filed emergency 6/10/99—published 6/30/99, effective 7/1/99]

*Effective date of 81.16(4) delayed 30 days by the Administrative Rules Review Committee at its September 12, 1990, rtiee@uiobér 9, 1990,
meeting the delay was extended to 70 days. Amendment effective 12/1/90 superseded the 70-day delay.

**Effective date of 81.10(5) delayed until adjournment of the 1991 session of the General Assembly by the Administrative Rules ReViee &dtami
November 13, 1990, meeting.

**Effective date of 81.13(7¢" (1) delayed 70 days by the Administrative Rules Review Committee at its meeting held July 14, 1992; delay lifted by the
Committee at its meeting held August 11, 1992, effective August 12, 1992.

TEffectivedate of 81.6(3), first unnumbered paragraph, delayed 70 days by the Administrative Rules Review Committee at its meetiihg,HEIOF
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[Filed 8/12/99, Notices 5/5/99, 6/30/99—published 9/8/99, effective 11/1/99]
[Filed 11/10/99, Notice 9/22/99—published 12/1/99, effective 2/1/00]
[Filed 4/12/00, Notice 3/8/00—published 5/3/00, effective 7/1/00]
[Filed emergency 6/8/00—published 6/28/00, effective 7/1/00]
[Filed 8/9/00, Notice 6/14/00—published 9/6/00, effective 11/1/00]
[Filed emergency 6/13/01—published 7/11/01, effective 7/1/01]
[Filed 7/11/01, Notice 5/16/01—published 8/8/01, effective 10/1/01]
[Filed 12/12/01, Notice 10/17/01—published 1/9/02, effective 3/1/02]
[Filed 1/9/02, Notice 10/31/01—published 2/6/02, effective 3/13/02]
[Filed 1/9/02, Notice 11/28/01—published 2/6/02, effective 4/1/02]
[Filed emergency 1/16/02—published 2/6/02, effective 2/1/02*)
[Filed emergency 4/12/02—published 5/1/02, effective 4/12/02]
[Filed 2/13/03, Notice 12/25/02—published 3/5/03, effective 5/1/03]
[Filed 5/16/03, Notice 4/2/03—published 6/11/03, effective 7/16/03]
[Filed emergency 6/12/03—published 7/9/03, effective 7/1/03]
[Filed 9/22/03, Notice 7/9/03—published 10/15/03, effective 12/1/03]
[Filed emergency 11/19/03—published 12/10/03, effective 12/1/03]

*At a special meeting held January 24, 2002, the Administrative Rules Review Committee voted to delay until adjournn2gtidSession of the
General Assembly the effective date of amendments published in the February 6, 2002, lowa Administrative BARELh365B
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OBJECTION

At its meeting held August 11, 1992, the Administrative Rules Review Committee voted to object to
the amendments publishedARC 3069A on the grounds the amendments are unreasonable. This
filing is published in IAB Vol. XIV No. 253 (06-10-92). It is codified as an amendment to paragraph
441 1AC 81.13(7x” (1).

In brief, this filing provides that care facilities shall not employ persons who have been found guilty
in a court of law of abusing, neglecting or mistreating facility residents, or who have had a “finding”
enterednto the state nurse aide registry concerning abuse, neglect, mistreatment of residents or misag
propriation of their property. Additionally, the filing eliminates a previous provision which allowed
the Department of Inspections and Appeals some discretion in deciding whether the lifetime ban on
employment should be applied.

This language originated in the federal government which mandated that the department adop
these provisions or possibly face sanctions. The Comrditeenot believe these amendments are an
improvement to lowa’s system and has the following objection. The Committee believes that the
amendmentpublished inrARC 3069A are unreasonable because of the inconsistency in the burdens of
proof and the levels of procedural safeguards in the two proceedings. A facility employee may either
be found guilty in a court of law or have an administrative finding entered into the registry. In either
case the result is the same, the employee is permanently banned from further employment in a car
facility; howeverthe two paths to the result are significantly different. The first proceeding is a crimi-
nal tribunal in which the burden of proof is “beyond a reasonable doubt.” The second proceeding is &
simple administrative hearing in which the burden is “preponderance of the evidence.” The two pro-
ceedings also differ in the level of many other due process protections accorded to the individual. A
criminal proceeding provides the accused with the opportunity for a trial by jury, competent legal
counsel, strict rules of evidence and many procedural protections not present in administrative hear
ings. Itshould also be noted that the penalty in this situation—a lifetime ban on employment—is more
serious than is usually imposed in contested cases. In licensee discipline cases, a license can be |
voked, but the possibility of reinstatement exists; under this new rule no reinstatement is allowed, the
facility employee is banned from employment no matter how serious or minor the offense or how far in
the past it occurred. Because of the magnitude of this penalty, the Committee believes that the accuse
should be provided with greater procedural protections than are generally found in administrative
hearings.

The Committee also believes this filing is unreasonable because it eliminates the discretion ac-
corded to the Department of Inspections and Appeals to not apply the lifetime ban on employment.
Under the previous rule, the department’s discretion in applying the employment ban acted as a safe
guardagainst unjust results. It recognized that a person would make amends for past offenses and ea
a second chance. The provision was a genuine improvement in the process; it recognized that flexibil
ity was needed in government decision making and that some decisions should be made on a case-b
case basis. There does not appear to be any rational basis to justify the elimination of this safeguar
and, therefore, the Committee believes this action to be unreasonable.

Note: The Committee voted to retain this objection at their meeting held February 8, 1993.



