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CHAPTER 105

PROCUREMENT OF GOODS AND SERVICES OF GENERAL USE

[Prior to 10/29/03, see 401—Chs 7, 8, and 9]
[Prior to 8/18/04, see 471—Ch 13]

11—105.1(8A) General provisions.

105.1(1) Applicability.

a. Goods and services of general usader the provisions of lowa Code Supplement chapter 8A,
these rules apply to the purchase of goods and services of general use by any unit of the state executi
branch including a commission, board, institution, bureau, office, agency or department, except items
used by the state department of transportation, institutions under the control of the board of regents, th
department for the blind, and any other agencies or instrumentalities of the state exempted by law.

b. ServicesProcurement of services shall also meet the provisions of lowa Administrative Code,
11—Chapters 106 and 107.

c. Information technologyPursuant to lowa Code Supplement chapter 8A, procurement of in-
formation technology devices and services by patrticipating agencies shall also meet the requirement
of rule 11—105.10(8A). Rule 11—105.10(8A) shall apply to:

(1) The process by which the department shall ensure effective and efficient compliance with
standards prescribed by the department with respect to the procurement of information technology de
vices and services by participating agencies, and

(2) The acquisition of information technology devices and services by the department for the de-
partment, or by the department for a participating agency that has requested that the department prc
cure information technology devices or services on the agency’s behalf.

105.1(2) Funding. The department and agencies shall follow procurement policies regardless of
the funding source supporting the procurement. However, when these rules prevent the state from ok
taining and using a federal grant, these rules are suspended to the extent required to comply with th
federal grant requirements.

105.1(3) Electronic processingNotwithstanding other administrative rules, requirements for pa-
per transactions in the procurement of goods and services shall be waived when an alternative electrol
ic process is available. If the vendor is unable to use the electronic process, an alternative paper proce
may be available.

11—105.2(8A) Definitions.

“Acquisition” or “acquire” is defined in the same manner as “procurement,” “procure,” or “pur-
chase.”

“Agency” or “state agency’means a unit of state government, which is an authority, board, com-
mission, committee, council, department, examining board, or independent agency as defined in lowe
Code section 7E.4, including but not limited to each principal central department enumerated in lowa
Code section 7E.5. However, “agency” or “state agency” does not mean any of the following:

1. The office of the governor or the office of an elective constitutional or statutory officer.

2. The general assembly, or any office or unit under its administrative authority.

3. The judicial branch, as provided in lowa Code section 602.1102.

4. A political subdivision of the state or its offices or units, including but not limited to a county,
city, or community college.

“All or none” means an award based on the total for all items included in the solicitation.

“American-based businessheans an entity that has its principal place of business in the United
States of America.

“American-made productmeans product(s) produced or grown in the United States of America.
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“American motor vehicles'means those vehicles manufactured in this state and those vehicles in
which at least 70 percent of the value of the motor vehicle was manufactured in the United States or
Canadaand at least 50 percent of the motor vehicle sales of the manufacturer are in the United States or
Canada.

“Award” means the selection of a vendor to receive a master agreement or order of a good or service.

“Bid specification” means the standards or qualities which must be met before a contract to pur-
chasewill be awarded and any terms which the director has set as a condition precedent to the awarding
of a contract.

“Board” means the technology governance board established by 2005 lowa Acts, chapter 90, sec-
tion 3.

“Competentand qualified”means an architect or engineer who, at the sole discretion of the depart-
ment, has the capability in all respects to satisfactorily perform the scope of services required by the
proposed contract in a timely manner.

“Competitive bidding procedureineans the advertisement for, solicitation of, or the procurement
of bids; the manner and condition in which bids are received; and the procedure by which bids are
opened, accessed, evaluated, accepmgtted or awarded. A “competitive bidding procedure” refers
to all types of competitive solicitation processes referenced in this chapter and may include a transac-
tion accomplished in an electronic format.

“Competitiveselection documentsheans documents prepafeda competitive selection by a de-
partment or agency to purchase goods and services. Competitive selection documents may include
requestgor proposal, invitations to bid, or any other type of document a department or agency is autho-
rized touse that is designed to procure a good or service for state government. A competitive selection
document may be an electronic document.

“Department” means the department of administrative services.

“Director” means the director of the department of administrative services or the director’s designee.

“Emergency” includes, but is not limited to, a condition:

1. That threatens public health, welfare or safety; or

2. In which there is a need to protect the health, welfare or safety of persons occupying or visiting
a public improvement or property located adjacent to the public improvement; or

3. In which the department or agency must act to preserve critical services or programs; or

4. In which the need is a result of events or circumstances not reasonably foreseeable.

“Emergency procurementineans an acquisition resulting from an emergency need.

“Enterprise” means most or all state agencies acting collectively, unless it is used in a manner such
as “state accounting enterprise,” in which case it means the specific unit of the department of adminis-
trative services.

“Fair and reasonable price’means a price that is commensurate with the extent and complexity of
the services to be provided and is comparable to the price paid by the department or other entities for
projects of similar scope and complexity.

“Formal competition” means a competitive selection process that employs a request for proposals
or other means of competitive selection authorized by applicable law and results in procurement of a
good or service.

“Good” or “goods” means products or personal property other than money that is tangible or mov-
able at the time of purchase, including specially manufactured goods. A contract for goods is a contract in
which the predominant factor, thrust, and purpose of the contract as reasonably stated is for the acquisi-
tion of goods. When there is a contract for both goods and services and the predominant factor, thrust,
and purpose of the contract as reasonably stated is for the acquisition of goods, a contract for goods exists.

“Governmental entity”means any unit of government in the executive, legislative, or judicial
branch of government; an agency or political subdivision; any unit of another state government, in-
cluding its political subdivisions; anynit of the United States government; or any association or other
organization whose membership consists primarily of one or more of any of the foregoing.
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“Informal competition” means a streamlined competitive selection process in which a department
or agency makes an effort to contact at least three prospective vendors identified by the department c
purchasingagency as qualified to perform the work described in the scope of work to request that they
providebids or proposals for the delivery of the goods or services the department or agency is seeking

“Information technology deviceieans equipment or associated software, including programs,
languages, procedures, or associated documentation, used in operating the equipment which is di
signed for utilizing information stored in an electronic format. “Information technology device” in-
cludes but is not limited to computer systems, computer networks, and equipment used for input, out:
put, processing, storage, display, scanning, and printing.

“Information technology servicesiheans services designed to provide functions, maintenance,
and support of information technology devices, or services including but not limited to computer sys-
tems application development and maintenance; systems integration and interoperability; operatinc
systems maintenance and design; computer systems programming; computer systems software su
port; planning and security relating to information technology devices; data management consultation;
information technology education and consulting; information technology planning and standards;
and establishment of local area network and workstation management standards.

“lowa-based businessineans an entity that has its principal place of business in lowa.

“lowa product” means a product(s) produced or grown in lowa.

“Life cycle cost” means the expected total cost of ownership during the life of a product, including
disposal costs.

“Limited scope” means only a few specific services are required for a project. An example is a
project for which all existing conditions and parameters are clearly evident or defined in a request for
proposal, such as a project calling for development of specifications and bidding documents for re-
placement of an existing boiler.

“Lowest responsible bidderheans the responsible bidder that is fully compliant with the require-
ments and terms of the competitive selection document and that submits the lowest price(s) or cost(s

“Master agreement’means a contract arrived at competitively which establishes prices, terms, and
conditionsfor the purchase of goods and services in common use. Agencies may purchase from a mas
ter agreement without further competition. These contracts may involve the needs of one or more stat
agencies. Master agreements for a particular item or class ofnitayrise awarded to a single vendor
or multiple vendors.

“Material modification” relating to an approved IT procurement means a change in the procure-
ment of 10 percent or $50,000, whichever is less, or a change of sufficient importance or relevance s
as to have possible significant influence on the outcome.

“Negotiatedcontract” means a master agreement for a procurement that meets the requirements of
lowa Code Supplement section 8A.2074)

“Newspaper of general circulationfneans a newspaper meeting the definition set forth in lowa
Code section 618.3 as amended by 2003 lowa Acts, House File 545, section 1.

“Operational standards”’means information technology standards established by the department
according tdowa Code Supplement sections 8A.202 to 8A.207 that include but are not limited to spec-
ifications, requirements, processes, or initiatives that foster compatibility, interoperability, connectiv-
ity, and use of information technology devices and services among agencies.

“Order” means a direct purchase or a purchase from a state contract or master agreement.

“Participating agency,”applicable only to information technology purchasesans any agency
other than:

1. The state board of regents and institutions operated under its authority;

2. The public broadcasting division of the department of education;

3. The department of transportation’s mobile radio network;

4. The department of public safety law enforcement communications systems and capitol com-
plex security systems in use for the legislative branch;
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5. The lowa telecommunications and technology commission, with respect to information
technology that is unique to the lowa communications network;

6. The lowa lottery authority; and

7. Ajudicial district department of correctional services established pursuant to lowa Code sec-
tion 905.2.

“Printing” means the reproduction of an image from a printing surface made generally by a contact
impression that causes a transfer of ink, the reproduction of an impression by a photographic process, or
the reproduction of an image by electronic means and shall include binding and may include material,
processes, or operations necessary to produce a finished printed product, but shall not include binding,
rebinding or repairs of books, journals, pamphlets, magazines and literary articles by a library of the state
or any of its offices, departments, boards, and commissions held as a part of their library collection.

“Printing equipment”means offset presses, gravure presses, silk-screen equipment, large format
ink jet printers, digital printing/copying equipment, letterpress equipment, office copiers and bindery
equipment.

“Procurement,” “procure,” or “purchase” means the acquisition of goods and services through
lease, lease/purchase, acceptance of, contracting for, obtaining title to, use of, or any other manner or
method for acquiring an interest in a good or service.

“Procurement authority’means an agency authorized by statute to purchase goods and services.
“Responsible biddermeans a vendor that has the capability in all respects to perform the contract
requirements. In determining whether a vendor is a responsible bidder, the department may consider

various factors including, but not limited to, the vendor’s competence and qualification for the type of
services required, the vendor’s integrity and reliability, the past performance of the vendor relative to the
quality of the good or service, the past experience of the department in relation to the good or service, the
relative quality of the good or service, the proposed terms of delivery, and the best interest of the state.

“Sealed” means the submission of responses to a solicitation in a form that prevents disclosure of
the contents prior to a date and time established by the department for opening the responses. Sealed
responses may be received electronically.

“Service” or “services” means work performed for an agency or its clients by a service provider. A
contract for services is a procurement where the predominant factor, thrust, and purpose of the contract
as reasonably stated is for services. When there is a mixed contract for goods and services, if the pre-
dominant factor, thrust, armmlirpose of the contract as reasonably stated is for service, with goods inci-
dentally involved, a contract for services exists.

“Services of general usefheans services that are not unique to an agency’s program or that are
needed by more than one agency. This chapter applies to the purchase of services of general use.

“Software” means an ordered set of instructions or statements that causes information technology
devices to process data and includes any program or set of programs, procedures, or routines used to
employ and control capabilities of computer hardware. As used in these rules, “software” also in-
cludes but is not limited to, an operating system; compiler; assembler; utility; library resource; mainte-
nance routine; application; or a computer networking program’s nonmechanized and nonphysical
components; arrangements; algorithms; procedures; programs; services; sequences and routines uti-
lized to support, guide, control, direct, or monitor information technology equipment or applications;
and “data processing software” as defined in lowa Code section 22:8A(1)

“Sole source procurementtneans a purchase of a good or service in which the department or
agency selects a vendor without engaging in a competitive selection process.

“Systemssoftware”means software designed to support, guide, control, direct, or monitor informa-
tion technology equipment, other system software, mechanical and physical components, arrange-
ments, procedures, programs, services or routines.

“Targeted small business (TSBi¥ieans a targeted small business as defined in lowa Code section
15.102 that igertified by the department of inspections and appeals pursuant to lowa Code section
10A.104 andas authorized by lowa Code chapter 73.



IAC 8/18/04 Administrative Services[11] Ch 105, p.5

“Upgrade” means additional hardware or software enhancements, extensions, features, options, ol
devices to support, enhance, or extend the life or increase the usefulness of previously procured infor
mation technology devices.

“Vendor” means a person, firm, corporation, partnership, business or other commercial entity that
provides services or offers goods for sale or lease.

“Vendor on-line systemfneans a state computer system that enables vendors to conduct business
electronically with the state through an Internet location on the World Wide Web.

“Web” or “Web site” refers to an Internet location on the World Wide Web that provides informa-
tion, communications, and the means to conduct business electronically.

11—105.3(8A) Competitive procurement.lt is the policy of the state to obtain goods and services
from the private sector for public purposes to achieve value for the taxpayer through a competitive
selectionprocess that is fair, open, and objective. Where feasible, common use items will be purchasec
cooperatively with state agencies having independent procurement authority to leverage economies c
scale, add convenience, standardize common items, and increase efficiencies.

105.3(1) Informal competition.The department may use informal competition or formal competi-
tion for the purchase of any good or service or group of goods or services of general use costing les
than $50,000.

105.3(2) Formal competition.The department shall use formal competition for the procurement of
any good or service or group of goods or services of general use costing $50,000 or more.

105.3(3) Construction procuremen&ormal competition shall be used for selection of a vendor for
construction, erection, demolition, alteration, or repair of a public improvement when the cost of the
work exceeds $25,000.

105.3(4) Purchasing servicesThresholds for the use of formal or informal competition for the
procurement of services are governed by rule 11—106.5(8A).

11—105.4(8A) Exemptions from competitive piocurement. The director or designee may exempt
goods and services of general use from competitive procurement processes when the procureme
meets one of the following conditions. All procurements that are exempt from competitive processes
shall be recorded as such, and appropriate justification shall be maintained by the agency initiating the
action. Each of the following exemptions from competitive procurement procedures require addition-
al review and approvals.

105.4(1) Emergency procurement.

a. Justification for emergency procuremerin emergency procurement shall be limited in
scopeand duration to meet the emgency. When considering the scope and duration of angeney
procurement, the department or agency should consider price and availability of the good or service
procured sthat the department or agency obtains the best value for the funds spent under the circum:
stances. The department and agencies shall attempt to acquire goods and services of general use w
as much competition as practicable under the circumstances.

b. Special procedures required for emergency procuremehistification for the emergency
purchaseshall be documented and submitted to the director or designee for approval. The justification
shall include the good or service that is to be or was purchased, the cost, and the reasons the purcha
should be or was considered an emergency.

105.4(2) Targeted small business (TSB) procurement.

a. Justification for TSB procuremenfigencies may purchase from a TSB without competition
for a purchase up to $5,000.

b. Special procedurdsr TSB pocurements.Agencies must confirm that the vendor is certified
as a TSB by the department of inspections and appeals. An agency may contact the TSB directly.
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105.4(3) lowa Prison Industries (IPI) procurement.

a. Justificationfor IPI procurement.Agencies shall purchase products from IPI or obtain a writ-
ten waiver in accordance with lowa Code section 904.808._See http://www.iaprisonirfiordBn
catalog. Purchase of standard office modular components and other furniture items shall be in accor-
dance with 11—subrule 100.6(6).

b. Special procedures for IPI purchasesn agency may contact IPI directly.

105.4(4) Procurement based on competition managed by other governmental entities.

a. Justificationfor procurement based on competition managed by other governmental entities.
The department may utilize a current contract, agreement, or purchase order issued by a governmental
entity toestablish an enterprise master agreement or make a purchase without further competition. The
departmentnay join a contract or agreement let by a purchasing consortium when the department rea-
sonably believes it is in the best interest of the enterprise and reasonably believes the contract, agree-
ment, or order was awarded in a fair and competitive manner.

b. Special procedures for procurement based on competition managed by other governmental
entities. The department shall notify the other governmental entity and the requesting agency of its
intent touse a contract, agreement, or purchase order prior to procuring the good or service in this man-
ner. The department may purchase goods or services from contracts let by other governmental entities
provided that the vendor is in agreement and the terms and conditions of the purchase do not adversely
impact the governmental entity which was the original signatory to the contract.

105.4(5) Sole source procurement.

a. Justification for sole source procuremett.sole source procurement shall be avoided unless
clearly necessary and justifiable. The director or designee may exempt the purchase of a good or ser-
vice of general use from competitive selection processes when the purchase qualifies as a sole source
procurement as a result of the following circumstances:

(1) One vendor is the only one qualified or eligible or is quite obviously the most qualified or eligi-
ble to provide the good or service; or

(2) The procurement is of such a specialized nature or related to a specific geographic location that
only a single source, by virtue of experience, expertise, proximity, or ownership of intellectual proper-
ty rights, could most satisfactorily provide the good or service; or

(3) Applicable law requires, provides for, or permits use of a sole source procurement; or

(4) The federal government or other provider of funds for the goods and services being purchased
(otherthan the state of lowa) has imposed clear and specific restrictitims wse of the funds in a way
that restricts the procurement to only one vendor; or

(5) The procurement is an information technology device or service that is systems software or an
upgrade, or compatibility is the overriding consideration, or the procurement would prevent voidance
or termination of a warranty, or the procurement would prevent default under a contract or other obliga-
tion; or

(6) Other circumstances for services exist as outlined in rule 11—106.7(8A).

b. Special procedures required for sole source procuremiat.exemption from competitive
processes, the requesting agency shall submit to the director justification that the procurement meets
the definition of sole source procurement. Use of a sole source procurement does not relieve the de-
partment or an agency from negotiating a fair and reasonable price, investigating the vendor’s qualifi-
cations and any other data pertinent to the procurement, and thoroughly documenting the action. The
agency initiating the procurement shall maintain in a file attached to the order the justification and re-
sponsdrom the director. The justification, response, and order shall be available for public inspection.
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11—105.5(8A) Preferred products and vendors.

105.5(1) Preference to lowa products and services.

a. All requests for proposals for materials, products, supplies, provisions and other needed ar-
ticlesand services to be purchased at public expense shall not knowingly be written in such a way as t«
exclude arlowa-based company capable of filling the needs of the purchasing entity from submitting a
responsive proposal.

b. The department and state agencies shall make every effort to support lowa products when
making a purchase. Tied responses to solicitations, regardless of the type of solicitation, shall be de
cided in favor of the lowa products. Tied bids between lowa products shall be decided in accordance
with 105.12(4).

105.5(2) Preference to lowa-based businesstse department and state agencies shall make ev-
ery effort to support lowa-based businesses when making a purchase. Tied responses to solicitation
regardless of the type of solicitation, shall be decided in favor of the lowa-based business. Tied bids
between lowa-based businesses shall be decided in accordance with 105.12(4).

105.5(3) American-made productsThe department and agencies shall make every effort to sup-
port American-made products when making a purchase. Tied responses to solicitations, regardless «
the type of solicitation, shall be decided in favor of the American-made product. Tied bids between
American-made products shall be decided in accordance with 105.12(4).

105.5(4) American-based businessdhe department and agencies shall make every effort to sup-
port American businesses when making a purchase. Tied responses to solicitations, regardless of t
type of solicitation, shall be decided in favor of the American-based business. Tied bids between
American businesses shall be decided in accordance with 105.12(4).

105.5(5) Recycled product and conterithe department and agencies shall make every effort to
protect lowa’s environment in the procurement of goods. Recycled goods and goods that include re
cycled content shall be acquired when those goods are available and comparable in quality, perfor
mance, and price and there are not other mitigating factors. As required by Executive Order Numbel
56, the department and agencies shall whenever possible procure durable items that are readily rec
clable when discarded, have minimal packaging, and are less toxic.

105.5(6) Products made by persons with disabilitide department and agencies shall make ev-
ery effort to procure those products for sale by sheltered workshops, work activity centers, and othel
specialprograms funded in whole or in part by public moneys that employ persons with mental retarda-
tion, other developmental disabilities, or mental iliness if the products meet the required specifications.

105.5(7) Targeted small businesseBhe department and agencies may buy from a targeted small
business if a targeted small business is able to provide the good or service, pursuant to lowa Code se
tion 73.20. When enterprise master agreements with targeted small businesses are available, pu
chases shall be made through these master agreements.

11—105.6(8A) Centralized procurement authority and responsibilities.

105.6(1) Centralized procuement of goods and services of general libe. department shall pro-
cure goods and services of general use for all state agencies with the exceptions of those purchas
made by the state department of transportation, institutions under the control of the board of regents
the department for the blind, and any other agencies exempted by law.

105.6(2) Delegation of procurement authoritifthe department shall establish guidelines for im-
plementation of procurement authority delegated to agencies. The department shall assist agencies
developing purchasing procedures consistent with central purchasing policy and procedures and rec
ommended governmental procurement standards.
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105.6(3) Planning, research, and developmeithe director may establish advisory groups and
customer councils of agency representatives appointed by the respective agency toiessisthe
department iprocurement planning and research and to advise on policies, procedures, and financing.
This advice includes, but need not be limited to, market research, product specifications, terms and
conditions; purchasing rules and guidelines; purchasing system development; and equitable financing
of the enterprise purchasing system. The department will provide staff support for any advisory groups
and councils that are created.

The department may periodically require forecasts from state agencies and institutions regarding
future procurements. When requesting forecasts, the department shall assist agencies in securing and
analyzing historical information related to previous purchasing activity.

11—105.7(8A) Notice of solicitations.

105.7(1) General notification.

a. Bid posting.The department and each state agency shall provide notice of solicitations. The
department and each state agency shall post notice of every formal competitive bidding opportunity
and proposal to the official Internet site, http:/bidopportunities.iowaammrated by the department
of administrative services in accordance with lowa Code sections 73.2 and 8A.311 as amended by
2005 lowa Acts, House File 814. Instead of direct posting, the agency may add a_link to http://
bidopportunities.iowa.gothat connects to the Web site maintained by the agency on which requests
for bids and proposals for that agency are posted. For the purposes of this subrule, a formal solicitation
is as defined by the appropriate procurement authority. Informal competitive bidding opportunities
and proposals may also be posted on or linked to the official state Internet site operated by the depart-
ment of administrative services.

b. Otherforms of notice.Notice of competitive bidding opportunities and proposals may be pro-
vided bytelephone or fax, in print, or by other means that give reasonable notice to vendors, in addition
to the posting or linking of formal solicitationsttee oficial Internet site operated by the department of
administrative services.

c. Posting of requests for architectural and engineering serviéesequest for proposals for
architectural or engineering services may be posted electronically by a department or state agency in
addition to other methods of advertisement required by law.

d. Bids voided.A formal competitive bidding opportunity that is not preceded by a notice that
satisfiesthe requirements of this subrule is void and shall be rebid. This requirement shaittrecef
for formal competitive bidding opportunities issued on or after September 1, 2005.

105.7(2) Targeted small business notificatioargeted small businesses shall be notified of all
solicitations at least 48 hours prior to the general release of the notice of solicitation. The notice shall
be distributed to the state of lowa'’s 48-hour procurement notice Web site for posting.

105.7(3) Direct vendor notification.All procurement opportunities over $5,000 shall be directly
communicated to vendors registered through the vendor on-line system that have indicated an interest
in the type of good or service that is the subject of the solicitation. The notice shall be sent to the E-mail
or fax or other address entered by the vendor on the vendor on-line system.

105.7(4) Construction procurement exceeding $25,000nstruction solicitations shall be adver-
tisedtwice in a newspaper of general circulation published in the county within which the work is to be
done. Additional means of advertisement used shall be consistent with practices in the construction
industry. The department may publish an advertisement in an electronic format as an additional meth-
od of soliciting bids.

105.7(5) Vendor intent to participateln the event the department elects to conduct any procure-
ment electronically or otherwise, it may require that vendors prequalify or otherwise indicate their
intention to participate in the procurement process.
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11—105.8(8A) Types of solicitationsThe department may use the following solicitation methods
when procuring goods and services of general use for the enterprise.

105.8(1) Informal competition.

a. Description of solicitation.The informal request for bids or proposals may be completed elec-
tronically, by telephone or fax, or by other means determined by the department.

b. Response and evaluatiomformal bids shall be tabulated, evaluated, documented and at-
tached to the purchase order.

105.8(2) Formal competition.

. Description of solicitation.A formal request for bids or proposals shall include:

(1) Bid due date.

(2) Time of public bid opening.

(3) Complete description of commodity needed.

(4) Buyer’s name or code.

b. Response and evaluatioBids submitted shall be sealed until the date and time of opening.

All bids received prior to the date and time set forth on the solicitation will be publicly opened and
announced at the designated time and place. All responses shall be documented, evaluated, tabulat
and available for public inspection.

105.8(3) Request for bidsA request for bids shall be used to select the lowest responsible bidder
from which to purchase goods and services of general use on the basis of price. Vendors may offe
goods and services that equal or exceed the state’s specifications. Bids that do not meet specificatior
shall be rejected. The state will not give weight to goods and services offered which exceed specifica
tions. When it is feasible to do so and objective data exists to support the state’s decision, the awar
may be made on a life cycle cost basis.

105.8(4) Requests for proposals.

a. Description of solicitationThe department shall issue a request for proposals whenever a re-
quirement exists for a procurement and cost is not the sole evaluation criterion for selection. The re-
quest for proposals shall provide information about a requirement for technical equipment or profes-
sional services that is sufficient for the vendor to propose a solution to the requirement. Elements of ¢
request for proposals shall include, but need not be limited to:

(1) Purpose, intent and background of the requirement.

(2) Key dates in the solicitation process.

(3) Administrative requirements for submitting a proposal and format for the proposal.

(4) Scope of work and performance requirements.

(5) Evaluation criteria and method of proposal evaluation.

(6) Contractual terms and conditions.

(7) Need for a vendor conference.

b. Response and evaluatioRroposals submitted shall be sealed until the date and time of open-
ing. All proposals received prior to the date and time of opening will be opened, and the name of the
submitting vendor will be announced. The issuing purchasing officer will review proposals for com-
pliance with requirements before the proposals are submitted for evaluation. A request for proposals
shall be evaluated according to criteria that are developed prior to the issuance of the request for pro
posaldocument and that consist of factors relating to technical capability and the approach for meeting
performance requirements; competitiveness and reasonableness of price or cost; and managerial, 1
nancial and staffing capability.

105.8(5) Best and final offer option.

a. Description of solicitation.The department reserves the right at its sole discretion to conduct a
best and final offer process prior to making an award. The best and final offer process shall be con.
ductedafter the receipt of responses to a solicitation and prior to publicly releasing the responses. Any
best and final offer process shall not allow material modification of the original solicitation require-
ments or of the evaluation criteria.
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The department shall provide to affected vendors instructions that describe in specific terms how
the department intends to arrive at the final order or master agreement. The instructions may include
modifying the initial offer, updating pricing based on any changes the agency has made, and any added
inducements that will improve the overall score in accordance with the evaluation. Other types of so-
licitations described in this rule may be modified to allow for a best and final offer process.

The department may enter into negotiations with the highest ranked vendor or conduct simultaneous
negotiations with a number of the most highly ranked vendors whose total scores are relatively close.
b. Response and evaluatioA best and final offer shall arrive by the due date and time deter-

mined by the department and shall be sealed. Evaluation @frakhal offers shall be conducted in
the same manner as original cost proposals. Scores on the best and final offer shall replace the score
achieved on the original proposal.

When negotiating with the highest ranked vendor, the department may accept the bestarig
final offer or reject the offer and open negotiations with the next highest ranked vendor. The depart-
ment shall proceed in the same manner in rank order. If the state is unable to negotiate an agreement
with the highest ranked vendor, the state may negotiate a best and final offer agreement with another
vendor. Abest and final offeagreement accepted from a subsequent vendor must be more favorable to
the state than the rejected offer or offers.

When negotiating with the highest ranked group of vendors, the department shall request the best
and final offer from each. The department shall issue a notice of intent to award that is in the best inter-
est of the enterprise.

105.8(6) Reverse auction.

a. Description of solicitation.The department may purchase goods and services through a re-
verseauction, a repetitive competitive bidding process that allows vendors to submit one or more bids,
with each bid having a lower cost than the previous bid. Notice to vendors shall be given as described
in this chapter. The notice shall include the start and ending time for the reverse auction and the method
in which it will be conducted.

b. Response and evaluatioMendors intending to participate shall provide to the department a
notice of their intent to participate and of their agreement to provide goods or services equal to or ex-
ceeding specifications. The department may require vendors to prequalify to participate in a reverse
auction. Prequalification may include a requirement to commit to a baseline price.

105.8(7) Invitation to qualify (ITQ). Thedepartment may prequalify vendors and make available
to an agency a list of vendors that are capable of providing the requested service.

a. Description of solicitation.The department may prequalify vendors for certain classes of so-
licitations, including but not limited to:

(1) Information technology consulting,

(2) Architectural services, and

(3) Engineering services.

b. Notification of ITQ solicitation.Following institution of a prequalification process, the de-
partment magelect, in a competitive manner, a prequalified vendor without public notice and without
further negotiation of general terms and conditions. A solicitation may be restricted only to prequali-
fied vendors, in addition to the TSB notification required by 105.7(2).

c. Not an award.\Vendor prequalification is not an award and does not create an obligation on the
part of the department.

d. Purpose.The department shall use an invitation to qualify process for the purpose of facilitat-
ing a subsequent solicitation that uses one of the other methods described in these rules. The purposes
of using an invitation to qualify process include but are not limited to the following:

(1) Standardize state terms and conditions relating to the type of procurement, thereby avoiding
repetition and duplication.

(2) Ensure that prequalified vendors are capable of performing work in a manner consistent with
operational standards developed and adopted by the department.
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(3) Implement a pay-for-performance model directly linking vendor payments to defined results
as required by lowa Code section 8.47.

(4) Consolidate records of vendor qualifications and performance in one location for reference
and review.

(5) Reduce time required for solicitation of proposals from vendors for individual procurements.

e. Evaluatiorcriteria. The department shall develop criteria for vendor qualification based upon
its own expertise, the recommendations of its advisors, information and research, and the needs ¢
agencies. The department shall develop and specify evaluation criteria for each invitation to qualify.
Examples of evaluation criteria may include but are not limited to the following:

(1) Affirmative responses to a mandatory agreement questionnaire.

(2) Ratings of at least average on a professional/technical personnel questionnaire.

(3) Scores in a specified range for each client reference survey.

(4) Competitive cost data by type of service.

(5) Acceptable vendor financial information.

f.  Issuance of open invitation.

(1) The department shall issue invitations to qualify on an as-needed basis.

(2) The department shall specify the period of time that the invitation to qualify will remain open
and the time period for applicability.

(3) Vendors may apply for eligibility on a continuous basis during the time period that the invita-
tion to qualify remains open.

g. Response and evaluation.

(1) Vendors seeking to qualify shall be required to meet all the criteria established by the depart-
ment for a particular category or type of solicitation.

(2) The department shall continuously evaluate vendor applications for placement on a
prequalified-vendor list during the period that the invitation to qualify remains open.

h. Acceptable performance levels.

(1) The department shall establish and notify prequalified vendors of minimum acceptable perfor-
mance levels and institute a performance tracking mechanism on each prequalified vendor.

(2) An approved vendor remains qualified for the period specified by the department unless the
vendor does not meet minimum acceptable performance levels.

(3) If avendor’s performance falls below the minimum acceptable level, the vendor shall be re-
moved from the prequalified list.

(4) A vendor that does not prequalify or that is removed from the prequalified list due to the ven-
dor’s performance has the right to appeal in accordance with 11—105.20(8A).

i. Information technology purchases from a prequalified venBefore a participating agency
may acquire an information technology device or service from a prequalified vendor, the agency must
obtain all of the required approvals from the department pursuant to rule 11—105.10(8A).

105.8(8) Other types of solicitationsThe department may use other types of competitive solicita-
tions not outlined in these rules if the following conditions are met:

a. The solicitation method has been clearly described in public notice.

b. The solicitation method includes fair and objective criteria for determining the award.

11—105.9(8A) Procurement of architectural and engineering services.

105.9(1) Qualifications. As part of the competitive selection process, the department shall deter-
mine whether an architect or engineer is competent and qualified. In making this determination, the
department may consider the following factors:

1. Professional licensing or registration credentials,

2. Integrity and reliability,

3. Past performance relative to the quality and timeliness of service on similar projects,

4. Past experience with the state in relation to services provided,
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5. Quality and timeliness of the services provided,

6. The proposed terms of delivery, and

7. The best interests of the state.

105.9(2) Fair and reasonable priceAs part of the competitive selection process, the department
may request, in addition to the architect’s or engineer’s qualifications, pricing information that may
include a total fee for the specified services, hourly rates, or other pricing measures that will help the
department establish a fair and reasonable price.

a. The department shall request a fee proposal(s) as part of the competitive selection process only
when the services required are of limited scope, limited duration or otherwise clearly defined. An
award shall not be made solely on the basis of the lowest price.

b. When a fee is not requested as part of the competitive selection process, other pricing factors
shall berequested, and the firm deemed most qualified will be asked to negotiate a fee using the pricing
factors included ithe firm’s proposal. If a fair and reasonable price for the work cannot be negotiated,
the department shall reject the firm’s proposal and begin negotiations for a fair and reasonable price
with the next most qualified firm.

Examples of fair and reasonable pricing factors include:

(1) Hourly rates and anticipated hours,

(2) A lump sum fee,

(3) Any other costs the department determines to be fair and reasonable.

c. If reimbursable expenses are included in the price proposal, rates shall not exceed those in pro-
cedure 210.245, “Travel-in-state—board, commission, advisory council, and task force member ex-
penses,” of the department of administrative services state accounting enterprise’s Accounting Policy
and Procedures Manual.

d. The fee proposal or other pricing information shall serve as a basis for contract negotiations.

11—105.10(8A)Procurement of information technology devices and services his rule applies to
the procurement of information technology devices and services by participating agencies.

105.10(1) Approval of participating agency information technology procurements.

a. All procurement of information technology devices and services must meet operational stan-
dards prescribed by the department.

b. With the exception of requests for proposals (RFPs) which are approved by the technology
governance board, procurement of all information technology devices and services, projects and out-
sourcing of $50,000 or more or a total involvement of 750 participating agency staff hours or more
must receive prior approval from the department of administrative services, information technology
enterprise (DAS/ITE), before a participating agency issues a competitive selection document or any
other procurement document or otherwise seeks to procure information technology devices or services
or both through the department or on its own purchasing authority. The participating agency’s approv-
al request shall be in a form prescribed by the department.

c. Participating agencies shall notify the technology governance board in writing on a quarterly
basisthat technology purchases made during the previous quarter were in compliance with the technol-
ogy governance board’s procurement rules and information technology operational standards.

d. Participating agencies shall not break purchasing into smaller increments for the purpose of
avoiding threshold requirements of this subrule.

105.10(2) Review process for proposed procurements.

a. With the exception of requests for proposals (RFPs) which are approved by the technology
governance board, the department shall review a proposed information technology procurement of a
participating agency regardless of funding source, method of procurement, or agency procurement au-
thority.
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b. The department shall review a proposed procurement for compliance with operational stan-
dards established by the department.

c. Once procurement is approved, ongoing approval by the department is not required provided
thatthe procurement or scope of work remains consistent with the previously approved procurement ol
scope of work.

d. Participating agencies shall obtain the department’s approval anytime a material modification
of the procurement or the scope of work is completed. Review and approval by the department is re
quired prior to implementation of a material modification to a previously approved proposed procure-
ment by a participating agency or by the department on behalf of a participating agency.

e. After approval of the procurement is forwarded to the agency contact person and appropriate
procurement authority contacts, the procurement may proceed.

f.  When a procurement is not approved, the agency contact will be notified of available options,
which include modification and resubmission of the request, cancellation of the request, or requesting
a waiver from the director on the recommendation of the technology governance board pursuant tc
subrule 105.10(3).

g. The department may periodically audit procurements made by a participating agency for com-
pliance with this rule and operational standards of the department. When the audit determines tha
inconsistencies with established operational standards or with this rule exist, the participating agency
shall comply with technology governance board directives to remedy the noncompliance.

h. Information technology devices and services not complying with applicable operational stan-
dardsshall not be procured by any participating agency unless a waiver is granted by the director on the
recommendation of the technology governance board.

i.  Upon request by a participating agency, the department may procure, as provided by these
rules, any information technology devices or information technology services requested by or on be-
half of an agency and accordingly bill the agency through the department’s regular process for the in-
formation technology devices or information technology services or for the use of such devices or ser-
vices.

j-  The department may provide pertinent advice to a procurement authority or participating
agency regarding the procurement of information technology devices or services, including opportu-
nities for aggregation with other procurements.

k. The department shall establish and maintain a Web page (http:/das.ite.iowa.gov/standards
enterprise_it/index.htmlof current operational standards for information technology deviceseand
vices. The Web page shall be updated from time to time with additions, deletions and modifications.

105.10(3) Waiver requests for operational standards.

a. Waiver requests. In the event a participating agency is advised that its proposed procuremen
is disapproved and the participating agency seeks a waiver of operational standards, it must file its writ
ten waiver request with the department within five calendar days of the date of the disapproval. The
waiver request shall be filed pursuant to rule 11—25.6(8A).

b. Hearing. The department may conduct a hearing with the participating agency regarding the
waiver request. Additional evidence may be offered at the tinte dfearing. Oral proceedings shall
be recorded either by mechanized means or by a certified shorthand reporter. Parties requesting th
the hearing be recorded by a certified shorthand reporter shall bear the costs. Copies of tapes of or:
proceedings or transcripts recorded by certified shorthand reporters shall be paid for by the requeste

c. Burden of proof. The burden of proof is on the participating agency to show that good cause
exists to grant a waiver to the participating agency to complete the proposed procurement.

d. The director shall notify the participating agency in writing of the decision to grant or deny the
waiver. In the event a waiver is denied, the participating agency may appeal pursuant to lowa Code
section 679A.19.
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11—105.11(8A) Specifications in solicitations. All specifications used in solicitations shall be writ-
ten in a manner that encourages competition.

105.11(1) Limitations onbrands and modelsSpecifications shall be written in general terms with-
out reference to a particular brand or model unless the reference is clearly identified as intending to
illustratethe general characteristics of the item and not to limit competition. A specific brand or model
may be procured only when necessary to maintain a standard required or authorized by law or rule or
for connectivity or compatibility with existing commodities or equipment.

105.11(2) Recycledcontent and prducts. When appropriate, specifications shall include require-
ments for the use of recovered materials and products. The specifications shall require, at a minimum,
that all responses to a solicitation include a product content statement that describes the percentage of
the content of the item that is reclaimed material.

The department shall revise specifications developed by agencies if the specifications restrict the
use of alternative materials, exclude recovered materials, or require performance standards that ex-
clude products containing recovered materials unless the agency seeking the product can document
that the use of recovered materials will impede the intended use of the product.

Specifications shall support the following procurements:

a. Products containing recovered materials, including but not limited to lubricating oils, retread
tires, building insulation materials, and recovered materials from waste tires.

b. Bio-based hydraulic fluids, greases, and other industrial lubricants manufactured from soy-
beans in accordance with lowa Code Supplement section 8A.316.

105.11(3) Life cycle cost and energfficiency. The department and agencies shall utilize life cycle
cost and energy efficiency criteria in developing standards and specifications for procuring energy-
consuming products.

105.11(4) All or none solicitations.A solicitation may specify whether or not responses will be
accepted on an all or none basis. Only when this statement appears on the solicitation may it be in-
cluded inthe response. The department may award either by item or by lot, whichever is to the advan-
tage of the enterprise.

105.11(5) Financial security. The department may require bid, litigation, fidelity, and perfor-
mancesecurity as designated in the solicitation documents. When required, a security may be by certi-
fied check, cashier’s check, certificate of deposit, irrevocable letter of credit, bond, or other security
acceptable to the department.

When required, a security shall not be waived. The security provided by vendors shall be retained
until all provisions of the solicitation have been met. The security will then be returned to the vendor.

105.11(6) Vehicle procurement.

a. Specifications for procurement of all non-law enforcement, light-duty vehicles, excluding
thosepurchased and used for off-road maintenance work or to pull loaded trailers, shall be for flexible
fuel vehicles (as defined by lowa Code section 8A.362(5)) when an equivalent flexible fuel model is
available.

b. Use of specifications for hybrid-electric or other alternative fuel vehicles (as defined by lowa
Code section 8A.362(5)) is encouraged. Procurement of hybrid-electric or other alternative fuel ve-
hicles may be dependent upon whether the costs of the vehicle’s life cycle are equivalent to a non-
alternative fuel vehicle or non-flexible fuel vehicle (a vehicle with a gasoline E10 engine) prior to the
year 2010.

c. The life cycle costs of American motor vehicles shall be reduced by 5 percent in order to deter-
mine ifthe motor vehicle is comparable to foreign-made motor vehicles. The life cycle costs of a motor
vehicleshall be determined on the basis of the bid price, the resale value, and the operating costs based
upon a useable life of five years or 75,000 miles, whichever occurs first.

d. The average fuel efficiency for new passenger vehicles and light trucks, as defined in para-
graph 105.11(6%,” that are purchased in a year shall equal or exceed the average fuel economy stan-
dard for the vehicles’ model years as published by the United States Secretary of Transportation.
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105.11(7) Bulk diesel fuel ppcurement.Specifications for procurement of all bulk diesel fuel shall
ensure that all bulk diesel procured has at least 5 percent renewable content by 2007, 10 percent rene
able content by 2008, and 20 percent renewable content by 2010, provided that fuel that meets th
American Society for Testing and Materials (ASTM) D-6751 specification is available. Bulk diesel
fuel that is used exclusively for emergency generation is exempt from the renewable content require:
ment.

11—105.12(8A) mvards. The department shall select a vendor on the basis of criteria contained in the
competitive selection document.

105.12(1) Intent to award.After evaluating responses to a solicitation using formal competition,
the department shall notify each vendor submitting a response to the solicitation of its intent to award tc
a particular vendor or vendors subject to execution of a written contract(s). Documentation of awards
for solicitations using informal competition will be made available to interested parties upon request.
This notice of intent to award does not constitute the formation of a contract(s) between the state ant
successfuvendor(s). If a vendor is not registered on the vendor on-line system and does not provide an
E-mail address or fax number, the notice will be mailed.

105.12(2) Rejection obids. The department reserves the right to reject any or all responses to so-
licitations at any time for any reason. New bids may be requested at a time deemed convenient to th
department and agency involved.

105.12(3) Minor deficiencies and informalitieS he department reserves the right to waive minor
deficienciesand informalities if, in the judgment of the department, the best interest of the state of lowa
will be served.

105.12(4) Tied bids.An award shall be determined by a drawing when responses are received that
are equal in all respects and tied in price. Whenever it is practical to do so, the drawing will be held in
the presence of the vendors who are tied in price. Otherwise the drawing will be made in front of at leas
three noninterested parties. All drawings shall be documented.

Whenever die involves an lowa vendor and a vendor outside the state of lowa, the lowa vendor will
receive preference. Whenever a tie involves one or more lowa vendors and one or more vendors out
sidethe state of lowa, the drawing will be held among the lowa vendors only. Tied bids involving lowa
produced or lowa manufactured products and items produced or manufactured outside the state ¢
lowa will be resolved in favor of the lowa product.

105.12(5) Consideration of life cycle cost8Vhen appropriate to the procurement, life cycle costs
shall be considered during the award process.

105.12(6) Trade-ins. When applicable and in the best interest of the state, the department may
trade indevices or services to offset the cost of devices or services in a manner consistent with procure
ment practices to ensure accountability with the state’s fixed asset inventory system.

11—105.13(8A) Master agreements available to governmental subdivisions.

105.13(1) Contractsentered into by the department may be extended to, and made available for the
use of, other governmental entities as defined in lowa Code Supplement section 8A.101.

105.13(2) The department shall provide a list of current master agreements to a governmental sub-
division upon request. The list may be provided in an electronic format. A governmental subdivision
may request a copy of a specific master agreement. The department may provide the master agreeme
in an electronic format and assess a copying charge when a printed copy is requested.
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11—105.14(8A) Agency purchasing authority and responsibilities.

105.14(1) Purchase ofjoods.An agency may acquire goods not otherwise available from a master
agreement in accordance with the procurement threshold guidelines in 11—105.15(8A).

105.14(2) Purchase of servicesAn agency may procure services unique to the agency’s program
or used primarily by that agency and not by other agencies. The department will assist agencies with
these procurements upon request. Procurement of services by an agency shall comply with the provi-
sions of 11—Chapters 106 and 107.

105.14(3) Procurement of printing.

a. As the first step in the printing procurement process, an agency may provide its request to state
printing. State printing may produce the printing internally or procure the printing for the agency.

b. An agency may procure printing. Procurement of printing by an agency shall utilize formal or
informal competitive selection, pursuant to 11—105.3(8A). The agency’s internal procedures and
controls for competitive selection of a printing vendor shall be consistent with the requirements of the
department and the state auditor.

105.14(4) Procurements requiring additional authorizatioExcept where exempted by statute,
the following purchases require additional approval.

a. Information technology devices, software and services, as required in lowa Code Supplement
sections 8A.202 and 8A.206 and rule 11—105.10(8A).

b. \ehicles, as prescribed in lowa Code Supplement sections 8A.361 and 8A.362.

c. Architecturaland engineering services, except for agencies with independent authority, as
scribed in lowa Code Supplement sections 8A.302, 8A.311, 8A.321, 218.58, and 904.315.

d. Legal counsel, as prescribed in lowa Code section 13.7.

e. Telecommunications equipment and services, as required by lowa Code chapter 8D and the
rules of the telecommunications and technology commission.

105.14(5) Establishment of agency internal procedures and contigencies shall establish in-
ternal controls and procedures to initiate purchases, complete solicitations, make awards, approve pur-
chases, and receive goods. The procedures shall address adequate public recordings of the purchases
under the agency’s authority consistent with law and rule. Internal controls and security procedures
that are consistent with the requirements of the department and state auditor, including staff authority
to initiate, execute, approve, and receive purchases, shall be in place for all phases of the procurement.

105.14(6) Agency receipt of goodshgencies receiving goods shall:

a. Inspect or otherwise determine ttiag goods received meet the specifications, terms and con-
ditions within the order or master agreement,

b. Initiate timely payment for goods meeting specifications, and

c. Document the receipt of goods electronically in a manner prescribed by the department.

All provisions of 11—105.19(8A) shall apply to agency receipt of goods.

105.14(7) Partial orders. Agencies may accept partial orders and await additional final receipt or
may accept a partial order as a final order. The agency shall notify the vendor of its decision. An
agency may pay a vendor a prorated amount for the partial order.

105.14(8) Items not meeting specification&n agency shall not approve final receipt when goods
appear not to meet specifications. An agency shall approve final receipt only when satisfied that the
goods meet or exceed the specifications and terms and conditions of the order or master agreement.
When an agency and vendor are unable to agree as to whether the specifications, terms and conditions
are met, the department shall make the decision.

Agencies shall notify the department and the vendor when apparent defects are first noticed. The
department will assist the agency with negotiating a satisfactory settlement with the vendor.

105.14(9) Payment to vendors following final receipAn agency shall not unreasonably delay
payment on orders for which final receipt is accepted. Except in the case of latent defects in goods,
payment to the vendor by the agency signifies agreement by the agency that the goods received are
satisfactory. Payment to vendors may be made by any commercially acceptable method, including a
state procurement card, in accordance with state financial requirements.
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11—105.15(8A) Thresholds for delegating procurement authority.

105.15(1) Agency direct purchasing—basic lev&ln agency may procure non-master agreement
goods up to $5,000 per transaction in a competitive manner. Three or more informal quotes shall be
obtained, unless quotes are not reasonably available or unless the item is purchased from a target
small business. The agency shall document the quotes, or circumstances resulting in fewer than thre
guotes, in an electronic file attached to the order or in another format.

105.15(2) Agency direct purchasing—advanced levish agency certified by the director or des-
ignee as dprocurement center of excellence” may procure non-master agreement goods up to $50,000
per transaction in a competitive manner. To be certified, agency personnel engaged in the purchase
goods must complete enhanced procurement training established by the director or designee. Agenc
personnel must complete training within a two-year period in order for the agency to be certified.

105.15(3) Preference to targeted small business&gencies shall search the TSB directory on the
Web and purchase directly from the TSB source if it is reasonable and cost-effective to do so. Agencie
shall comply with the TSB notification requirements in subrule 105.7(2).

105.15(4) Alternative to master agreemerfn agency may purchase a comparable good or ser-
vice of general use available on a master agreement from a different vendor if the quantity required o
an emergency or immediate need makes it cost-effective to purchase from a non-master agreemel
vendor. In instances where an agency or agencies routinely or on a recurring basis purchase a speci
good or service not on contract, the department shall establish a master agreement for that good or se
vice in cooperation with the affected agencies.

105.15(5) Misuse of agency authority.

a. Purchasing authority delegated to agencies shall not be used to avoid the use of master agre
ments. Because it is cost-effective to purchase a good or service of general use from a master agre
ment, the agency shall do so. The agency shall not break purchasing into smaller increments for th
purpose of avoiding threshold requirements in subrules 105.15(1) and 105.15(2).

b. As aremedy, the department may recover administrative fees appropriate to the improper exe-
cution of procurement.

c. This rule is not intended to prohibit agencies from aggressively seeking competitive prices.
Agencies may purchase outside of master agreements under subrule 105.15(4).

d. The department may rescind delegated authority of an agency that misuses its authority.

e. The director or designee may revoke an agency’s delegated authority if the agency fails to
maintain “procurement center of excellence” certification or uses the authority to procure goods or
services already available on a master agreement.

11—105.16(8A)Printing. This rule provides guidelines for the letting of contracts for public printing
by the department and by state agencies, including the enforcement by the department of contracts fc
printing, except as otherwise provided by law.

105.16(1) Competitive selection for printingThe department and state agencies shall procure
printing by competitive selection accordingthe rules of this chapter except when the printing is pro-
duced bystate printing, pursuant to 11—102.4(8A) or the procurement is otherwise exempt from com-
petitive selection pursuant to 11—105.4(8A). When an agency elects to purchase printing by competi-
tive selection rather than using the services of state printing or a TSB, state printing and TSBs shall be
part of the bidding process.

105.16(2) Specifications for printing.

a. Preparation ofvritten specifications.The department or a state agency shall procure printing
by preparing a competitive selection document with written specifications and issue the same to bid-
ders. The bid specifications shall become a part of the printing contract.
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b. Inspection of specificationAll specifications shall be held on file in the department’s print-
ing division office or the office of the state agency conducting the solicitation and shall be available for
inspection by prospective bidders.

105.16(3) Notification of solicitation for printing.The department or a state agency conducting
the solicitation shall provide notification of the solicitation for printing to vendors.

105.16(4) Bid bonds for printing.

a. When applicableSecurity in the form of a bid bond or a certified or cashier’s check may be
required from printing vendors.

b. Amount of bondslf a bid bond is required, each formal bid for printing must be accompanied
by a certified or cashier’s check for the amount stated in the specifications. An annual bid bond in an
amountset by the department may be deposited with the department by the bidder to be used in lieu of a
certified or cashier'sheck. The amount of the bond is fixed annually and bonds are dated from July 1
to June 30 of the following year.

c. Return obid bonds.Checks of unsuccessful bidders will be returned when the printed item is
contracted.The check of the successful bidder will be returned when the performance bond is received
and accepted by the department or by the state agency conducting the solicitation.

d. Performance bondswhen required by the specifications, the successful bidder must deposit
with the department or with the state agency conducting the solicitation a performance bond equal to
10 percent of the contract price unless otherwise stated in the specifications. The performance bond
must bedeposited within 21 days of the date the contract or bond paperwork is issued to the vendor by
the department or agency.

e. Forfeiture obid bond. Failure to enter into a contract by the successful bidder within ten days
of the award may result in forfeiture of 10 percent of the bid bond or the certified or cashier’s check, if a
check is on deposit in lieu of a bond.

11—105.17(8A) Vendor registration and approval Every vendor wishing to do business with the

state shall register as a vendor. Every vendor shall register prior to submitting a response to a solicita-
tion except in the case of an emergency procurement when the vendor shall register prior to filling an
order or as soon as practicable. Only properly registered vendors are entitled to payment.

105.17(1) Vendoron-line egistration. Vendors are encouraged to register electronically using the
vendor on-line system when it becomes available. Vendors that are registered on the vendor on-line
systemare eligible for all services at the site, including receiving electronic notices of solicitations and
submitting an electronic response to a solicitation.

Information from vendors completing registration through the vendor on-line system shall be pro-
tected through the use of uniquely identifying information known only to the department and the ven-
dor to confirm the identity of the vendor for all subsequent actions, including responses to solicitations.

The department may take action to restrict or deny use of the vendor on-line system in response to
inappropriateuse of the site. The department may edit or delete a vendor’s posting on the vendor bulle-
tin board if the posting is not appropriate to the business of state purchasing.

105.17(2) Alternatevendor egistration. A vendor may register by directly contacting the depart-
ment or an agency initiating a procurement.

105.17(3) Vendor registration information maintenancéendors are responsible for maintaining
current and accurate registration information. If registered on the vendor on-line system, the vendor
shallupdate the vendor’s account whenever information changes. If registered in an alternate manner,
the vendor is responsible for notifying the department or agency of any change in information. This
information includes, but is not limited to, company name or type, payment address, procurement ad-
dress and other contact information.
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11—105.18(8A) Vendor performance.

105.18(1) Review ofrendor performanceThe department, in cooperation with agencies, shall pe-
riodically, but at least directly prior to renewal of a master agreement, review the performance of ven-
dors. Agencies are encouraged to document vendor performance throughout the duration of the cor
tract and report any problems to the department as they are identified. Performance reviews shall b
based on the specifications of the master agreement oramdeshall include, but need not be limited
to:

1. Compliance with the specifications,

2. On-time delivery, and

3. Accuracy of hilling.

This review will help determine whether the vendor is a responsible bidder for future projects.

105.18(2) Vendor suspension or debarmeifrior performance on a state contract may cause a
vendor to bealisqualified or prevent the vendor from being considered a qualified bidder. In addition, a
vendor may be suspended or debarred for any of the following reasons:

a. Failure to deliver within specified delivery dates without agreement of the department or the
agency.

b. Failure to deliver in accordance with specifications.

c. Attempts tanfluence the decision of any state employee involved in the procurement process.

d. Evidence of agreements by vendors to restrain trade or impede competitive bidding. Such ac-
tivities shall in addition be reported to the attorney general for appropriate action.

e. Determination by the civil rights commission that a vendor conducts discriminatory employ-
ment practices in violation of civil rights legislation and executive order.

f.  Evidence that a vendor has willfully filed a false certificate with the department.

g. Debarment by the federal government.

105.18(3) Correcting performanceThe department shall notify in writing any vendor considered
for suspension or debarment and provide the vendor an opportunity to cure the alleged situation. If the
vendor fails to remedy the situation after proper notice, the department director may suspend the ven
dor from eligibility for up to one year or debar the vendor from future business depending on the severi-
ty of the violation. The appeal provisions of this chapter shall apply to the decision of the director.

105.18(4) Remedies for failure to deliver or for delivery of nonconforming goods or senliees.
vendorfails to remedy the situation after the opportunity to cure is provided, the department or agency
may procure substitute goods or services from another source and charge the difference between t
contractedprice and the market price to the defaulting vendor. The attorney general shall be requestec
to make collection from the defaulting vendor.

11—105.19(8A) General instructions, terms and conditions for vendordhe following instruc-
tions, terms and conditions shall apply to all solicitations unless otherwise stated in the solicitation.
105.19(1) Instructions for vendorsThe vendor must follow all instructions in the manner pre-
scribed and furnish all information and samples as stated in the solicitation. Minor deficiencies and
informalitiesmay be waived if, in the judgment of the department, the best interests of the state will be
served.
105.19(2) Deadline for submission of bid or propositlis the responsibility of the vendor to sub-
mit a response to a solicitation according to time, date, and place stated in the solicitation documents
Late responses will be rejected. Unfamiliarity with a geographical location, weather events, labor
stoppages, failure of a carrier to meet promised delivery schedules, mechanical failures, and similal
reasons are not sufficient justifications for the department to accept a late bid or proposal. At its sole
discretion, the department may accept a late response if the delay is due to a catastrophic event at
acceptance by the department does not result in an advantage to a competitor.
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105.19(3) Confidential information in a solicitation responselnless material submitted in re-
sponse to a solicitation is identified as proprietary or confidential by the vendor in accordance with
lowa Code section 22.7, all submissions by a vendor are public information. To facilitate a fair and
objective evaluation of proposals, submissions by vendors will not be released to competitors or the
public prior to issuance of the notice of intent to award. If a vendor’s claim of confidentiality is chal-
lenged by aompetitor or through a request by a citizen to view the proposal, it is thesotmsibility
of the vendor to defend the claim of confidentiality in an appropriate venue. The department will not
release the subject material while the matter is being adjudicated.

105.19(4) Recycled productsA vendor shall be required to include for all applicable procure-
ments a product content statement providirggpercentage of the content of the item that is reclaimed
material.

105.19(5) Modifications or withdrawal of a solicitation respons&.solicitation response may be
withdrawn omodified prior to the time and date set for openingthéivawal or modification requests
shall be inwriting. With the approval of the director or designee, a bid or proposal may be withdrawn
after opening only if the vendor provides prompt notification and adequately documents the commis-
sion of arhonest error that might cause undue financial loss. The department may contact a vendor to
determine if an error occurred in the vendor’s proposal.

105.19(6) Security. The department may require bid or proposal security in accordance with sub-
rule 105.11(5). When required, security shall not be waived.

105.19(7) AssignmentsA vendor may not assign an order or a master agreement to another party
without written permission from the department.

105.19(8) Strikes, lockouts or natural disasterA. vendor shall notify the department promptly
whenever a strike, lockout or catastrophic event prevents the vendor from fulfilling the terms of an
order or contract. The department and affected agency may elect to cancel an order or master agree-
ment at their discretion.

105.19(9) Subcontractors or secondary suppliekdendors shall be responsible for the actions of
and performance of their subcontractors or secondary suppliers. Vendors shall be responsible for pay-
ment to all subcontractors or secondary suppliers. Vendors awarded a state construction contract shall
disclose the names of all subcontractors within 48 hours after the award of the contract and advise the
department of changes in the names of subcontractors throughout the duration of the project.

105.19(10) Material and nonmaterial compliancét its sole discretion, the department reserves
the right to waive technical noncompliance with instructions when such noncompliance, as viewed by
a reasonable and prudent person, did not result in an advantage to the vendor submitting the apparent
lowest bid or best proposal or would not result in a disadvantage to other vendors submitting compet-
ing bids or proposals.

105.19(11)Item and pricing.Price information shall be submitted in response to a solicitation as
stated in the instructions. In the case of an error, unit price shall prevail. Unless otherwise stated, all
prices shall be submitted with free-on-board (FOB) destination including freight and handling costs.

Prices for one-time purchases must be firm, and preference will be given to firm prices in multiple
award contracts. If the department believes it is in the best interest of the state, an economic price ad-
justment clause based on an acceptable economic indicator may be included in multiple delivery con-
tracts.

a. Priceduring testing. ltems may require testing either before or after the final award is made. In
these cases, the vendor must guarantee the price through the completion of testing.

b. Unlessotherwise contained in the specifications, all items for which a vendor submits a quota-
tion shall be new, of the latest model, crop year or manufacture and shall be at least equal in quality to
those specified.

c. Escalator clauses. Unless specifically provided for in the solicitation document, a response
containing an escalator clause that provides for an increase in price will not be considered.
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d. Discounts.Only cash discounts that apply to payment terms of 30 days or more will be consid-
ered indetermining awards. Other payment terms will not be considered. The state will attempt to earn
any discounts offered and will compute the period from the latest of the following:

(1) From date of invoice.

(2) From the date the complete order is received.

(3) From the date the vendor’s certified invoice is received.

When additional testing of a product is required after delivery, the discount period shall not begin
until testing is completed and final approval made.

105.19(12) Notice of intent to awardAfter evaluating responses to a solicitation, the department
shall notify each vendor submitting a response to the solicitation of its intent to award to a particular
vendor or vendors subject to execution of a written contract(s). This notice does not constitute the
formation of acontract(s) between the state and the vendor(s) to which the notice of intent to award has
been issued.

If a vendor is not registered on the vendor on-line system and does not provide an E-mail address c
fax number, the notice will be sent by ordinary mail.

105.19(13) Time of acceptance of awartf a time is not stated in the competitive selection docu-
ment,the vendor may state the length of time that the state has to accept the vendor’s offer. This periot
shall not be less than 10 days for informal quotations or less than 30 days for formal bids. If the vendol
states naninimum time period, the offer shall be irrevocable for 90 days. The department may require
a longer evaluation period for technical equipment.

105.19(14) Delivery.

a. Delivery date.A vendor shall show in a response to a solicitation the earliest date on which
delivery can be made. The department may include in a solicitation the acceptable delivery date for
commodity. The department may consider delivery dates as a factor in determining to which vendor
the notice of intent to award shall be issued. Goods in transit remain the responsibility of the vendor.

b. Notice ofejection. The reason for any rejection of a shipment, based on apparent deficiencies
that can be disclosed by ordinary methods of inspection, will be given by the receiving agency to the
vendor and carrier within a reasonable time after delivery of the item with a copy of this notice pro-
vided tothe purchasing section. Notice of latent deficiencies that would make items unsatisfactory for
the intended purpose may be given at any time after acceptance.

c. Disposition of rejected itemThe vendor must remove at the vendor’s expense any rejected
item. Ifthe vendor fails to remove the rejected item within 30 days of notification, the department or an
agency may dispose of the item by offering it for sale, deduct any accrued expense and remit the bal
ance to the vendor.

d. Testingafter delivery.Laboratory analysis of an item or other means of testing may be required
after delivery. Irsuch cases, vendors will be notified in writing that a special test will be made and that
payment will be withheld until completion of the testing process.

e. Risk of loss or damageRisk of loss or damage remains with the vendor until delivery and
acceptance by the agency at the destination shown on the order.

f.  Vendor responsibility for removal of trade-ing/henever the purchase of an item of equip-
menthas been made with the trade-in of equipment, it shall be the vendor’s responsibility to remove the
traded equipment within 30 days of the final acceptance of the purchased equipment by the agency, i
not otherwise specified in the competitive selection document. The department or agency will not as-
sumeresponsibility for equipment that is not removed within this time period and may cause the equip-
ment to be removed by and shipped to the vendor and may bill the vendor for all packing, crating and
transportation charges.
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105.19(15) Master agreement and purchase order modificationhen consistent with the pur-
poseand intent of the original master agreement or order, amendments or modifications may be issued.
All modifications shall be documented and approved by the department or agency and the vendor be-
fore modifications take effect. Modifications shall not be used unreasonably to avoid further competi-
tion.

105.19(16) Federal and state taxeJhe state of lowa is exempt from the payment of lowa sales
tax, motor vehicle fuel tax and any other lowa tax that may be applied to a specified commodity or
service. A vendor shall be furnished a revenue department exemption letter upon request.

11—105.20(8A) Vendor appeals.

105.20(2) Filing an appeal. Any vendor that filed a timely bid or proposal and that is aggrieved by
an award of the department may appeal the decision by filing a written notice of appeal before the Di-
rector, Department of Administrative Services, Hoover State Office Building, Third Floor, Des
Moines, lowa 50319, within five calendar days of the date of award, exclusive of Saturdays, Sundays,
and legal state holidays. The department must actually receive the notice of appeal within the specified
time frame for it to be considered timely. The notice of appeal shall state the grounds upon which the
vendor challenges the department’s award.

105.20(2) Procedures for vendor appealhe vendor appeal shall be a contested case proceeding
and shall be conducted in accordance with the provisions of the department’'s administrative rules gov-
erning contested case proceedings, unless the provisions of this rule provide otherwise.

a. Notice of hearing. Upon receipt of a notice of vendor appeal, the department shall contact the
department of inspections and appeals to arrange for a hearing. The department of inspections and
appealsshall send a written notice of the date, time and location of the appeal hearing to the aggrieved
vendor or vendors.

The presiding officer shall hold a hearing on the vendor appeal within 60 days of the date the notice
of appeal was received by the department.

b. Discovery. The parties shall serve any discovery requests upon other parties at least 30 days
prior tothe date set for the hearing. The parties must serve responses to discovery at least 15 days prior
to the date set for the hearing.

c. Witnesses and exhibit§he parties shall contact each other regarding witnesses and exhibits
at least 10 days prior to the date set for the hearing. The parties must meet prior to the hearing regarding
the evidence to be presented in order to avoid duplication or the submission of extraneous materials.

d. Amendments to notice of appedlhe aggrieved vendor may amend the grounds upon which
the vendor challenges the department’s award no later than 15 days prior to the date set for the hearing.

e. Ifthe hearing is conducted by telephone or on the lowa communications network, the parties
mustdeliver all exhibits to the office of the presiding officer at least 3 days prior to the time the hearing
is conducted.

f.  The presiding officer shall issue a proposed decision in writing that includes findings of fact
and conclusions of law stated separately. The decision shall be based on the record of the contested
caseand shall conform to lowa Code chapter 17A. The presiding officer shall send the proposed deci-
sion to all parties by first-class mail.

g. The record of the contested case shall include all materials specified in lowa Code subsection
17A.12(6).

(1) Method of recording. Oral proceedings in connection with a vendor appeal shall be recorded
either bymechanized means or by certified shorthand reporters. Parties requesting that certified short-
hand reporters record the hearing shall bear the costs.

(2) Transcription. Aparty may request that oral proceedings in connection with a hearing in a case
or any portion of the oral proceedings be transcribed. A party requesting transcription shall bear the
expense of the transcription.
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(3) Tapes.Parties may obtain copies of tapes of oral proceedings from the presiding officer at the
requester’s expense.

(4) Retentiortime. The department shall file and retain the recording or stenographic notes of oral
proceedings or the transcription for at least five years from the date of the decision.

105.20(3) Stay of agency action for vendor appeal.

a. When available.

(1) Any party appealing the issuance of a notice of award may petition for stay of the award pend-
ing its review. The petition for stay shall be filed with the notice of appeal, shall state the reasons justi-
fying a stay, and shall be accompanied by an appeal bond equal to 120 percent of the contract valut

(2) Any party adversely affected by a final decision and order may petition the department for a
stay of that decision and order pending judicial review. The petition for stay shall be filed with the
directorwithin five days of receipt of the final decision and order, and shall state the reasons justifying
a stay.

b. When grantedin determining whether to grant a stay, the director shall consider the factors
listed in lowa Code section 17A.19(8&)

c. Vacation.A stay may be vacated by the issuing authority upon application of the department or
any other party.

105.20(4) Review of proposed decision.

a. The proposed decision shall become the final decision of the department 15 days after mailing
the proposed decision, unless prior to that time a party submits an appeal of the proposed decision i
accordance with the provisionstbfs subrule.

b. A party appealing the proposed decision shall mail or deliver the notices of appeal to the Direc-
tor, Department of Administrative Services, Hoover State Office Building, Third Floor, Des Moines,
lowa50319. Failure to request review will preclude judicial review unless the department reviews the
proposed decision on its own motion. If the department rexfeysroposed decision on its own mo-
tion, it will send notice of the review to all parties participating in the appeal.

c. A party appealing the proposed decision shall mail a copy of the notice of appeal to all other
parties. Any party may submit to the department exceptions to and a brief in support of or in opposition
to the proposed decision within 15 days after the mailing of a notice of appeal or of a request for review.
The submitting party shall mail copies of any exceptions or brief it files to all other parties to the pro-
ceeding. The director shall notify the parties if the department deems oral arguments by the parties t
be appropriate. The director will issue a final decision not less than 30 days after the notice of appeal i
filed.

d. The department shall review the proposed decision based on the record and issues raised in tt
hearing. The department shall not take any further evidence and shall not consider issues that were n
raised athe hearing. The issues for review shall be specified in the party’s notice of appeal. The party
appealinghe proposed decision shall be responsible for transcribing any tape of the proceeding before
the presiding officer and filing the transcript as part of the record for review. The party appealing the
proposed dcision shall bear the cost of the transcription regardless of the method used to transcribe the
tape.

e. Each party shall have the opportunity to file exceptions to the proposed decision and present
briefs in support of or in opposition to the proposed decision. The department may set a deadline for
submission obriefs. When the department consents, oral arguments may be presented. A party wish-
ing to make an oral argument shall specifically request it. The department in its sole discretion may
scheduleoral arguments regarding the appeal. The department shall notify all parties in advance of the
scheduled time and place for oral arguments.

f.  The director shall issue a final decision by the department. The decision shall be in writing and
shall conform to the requirements of lowa Code chapter 17A.
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These rules are intended to implement lowa Code sections 8A.201 to 8A.203, 8A.206, 8A.207,
8A.301, 8A.302, 8A.311 ammended by 2005 lowa Acts, House File 814, 8A.341 to 8A.344, 73.1 and
73.2.
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