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ADDITIONAL NOTES

TO REVISED AND ANNOTATED CODE OF 1888.

SBOTION 34.—
Prior to July 4, 1834, the sale of beer was not

unlawful, and instructions which authorized the to

finding of a defendant
keeeing of s place for the sale of beer
that time, were erroneous. Statev.Jacobs,

uilty of a nuisance In
rior to
Iows,

SECTION 180.—

Chapter 134, laws of 1888, conferring authority
upon the distrioct judges of the state in convention
to adopt rules of practice to prevall in all of the
districts of the state, does not abrogate the com-
mon law power of the distriot court of a particu-
lar district tomake g rule upon a point not covered
by the rules adopted by the judges In convention;
nor does it abrogate a rule in existence in a par-
tlcular district when the act was passed, on a point
not covered by the rules adopted by such conven-

tion. Accordingly, held that a rule in & purticular .

district, requlringhthe clerk to tax a certaln sum
as costs against the losing party to a demurrer,
was not abrogated by that chapter, the judges in
convention having failed to make any rule upon
that point; and the change in the number of a dls-
trict by the statute, the counties therein remain-
ing the same as before, makes no difference.
‘Shane v. McNeill et al., 786 Iowa, 459,

SECTION 183.—

An agreement to submit a cause for decision by
the court in vacation, to be entered as of the last
day of the preceding term, authorized by this sec-
tion of the Code, does not extend the time for flling
a bill of exceptions to a rualing on instructions,
which is {imited in such cases to three days after
verdict, by section 2780, Edwards ¢t al. v. Cosgro
et al., 77 Iowa, 428,

Where the partles consented that judgment
should be entered in vacation as of the last day of
the preceding wrm, but it was entered a few days
. after the opening of the next term, held that this
was not prejudicial to defendant, and was no
El;-lound for reversal. Farley v. O'Malley, 77 Iowu,

SECTION 190.—

Under this section, rendering a judge incompe-
tent to preside at the trial of an action where one
of the parties is related to him within the fourth
d?ﬁree. unless by mutual consent, the objection 1s
walved, if the party adverse to the one 8o related,
knowing the fact of such relationship, and that
the judge is expected to preside, ugrees to try at
the pending term, and goes through the trial with-
out objection until after a verdict is rendered
:falnst him, Stons et al. v. Marion County, 78Iowa,

SEOTION 107.—
This section uires the clerk to keep, as a rec-
ord, a book in which an index of all liens shall be

kegt, and also requires the keeping of indexes of
judgment dockets, ete, Held, that 1t is suficient
“index of all liens’’ for a judgment
or other lien, and nore being indexed there, it is
not necessary to refer to other indexes. Xina
ILAfe Insurance Co. v. Hesser ¢t al., T7 Iowa, 387,

SECTION 100.—

Plaintiff brought his action in the district court,
for an injunction, one of the judges, there being
three, was his uncle, but he procured his tempo-
TATY {njunctlon from one of the other judges ot the
district. Hethen let his ease lle forabouttwo years,
when the defendant brought it on for trial at a
term when.the plaintiff’s uncle wus presiding over
the court in that county. The plaintiff then moved
to have the cause set down for trial on depositions
and documentary evidence, which motion was
overruled. He then moved for a continuanoe till
the next term, and in hisafdavitinsupport of his
motion stated thut the presiding judge was his
uncle, and, therefore, prohibited from tr;lnf the
oause. This motlon was also overruled, Plalntiff
then moved for a change of forum, on the ground
that the gresldlng judge was prejudiced agalnst
him, but he did not present the relationship of
the judie as a reason for such change, nor did he
at any time specifically call the court’s attention
to section 190 of the Code, under which he now in-
sisted that the judge was disqualified; the onl
reference to that matter was made In his afidavit
for continuance. This motion for change of forum
was also overruled, and upon a trial before the
court judgment was rendered for the defendant,
from which plaintiff appealed. Held that the judge
being related to the plaintiff in the third degree
according to the civil law was, under section 190 of
the Code, disqualified from the first to try the
cause without the mutual consent of the parties
and that nothing done or omitted by p aintiff
amounted to consent on his part. Chase v. Watson,
75 Iowa, 150,

SECTION 200.—

The provisions of this section requirlnf the clerk
immediatel upon the filing of a paper:in court to
make in the "“appearance docket a memoran-
dum of the date of flling of ull petitions, demur-
rers, answers, motions or papers of any other de-
soription in the cause, and no pleading of any de-
scription shall be cousidered as filed In the cause
¢ % yuntil the sald memorandum Is made,” is
mandatory as to all pleadings in a cause, and that
they cannot be regarded as flled until the proper
memorandum is made; but this mandatory pro-
vision applies only to papers of that character,
Everling v. Halcomé, 74 lowa, T22.

Minutes of testlmony taken before the grand
jury, not belng * pleadings” are not required by
thissection to be entered in the appearance docket;
and, though they are required to be filed in the
case, they ure suficlently filed when handed to
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the olerk to be kept as a part of the record, and
such filing need not be evidenced by the clerk’s
signature indorsea thereon, though such indorse-
ment is always advisable. Consequentlgf the want
of the memorandum in the appearance docket and
the clerk's signature to the filing, does not bar the
state from calling the witnesses on the tral of the
indictment. The State v. Craig. 78 Iowa, 637.

The tautlure of the clerk in entering a suit in the

appecarance docket, as directed by sectton 198 of the
e, does not, under section 200, amount to a fail-
ure to file a petition against a defendant In the
actlon whose name is not mentioned in the peti-
tion. Toliver et al. v. Morgan et al., 76 Iowa, 619,

In section 3383 of the Code, requiring a justice of
the peace when an auppeal is taken, to file in the
office of the clerk of the appellate court all of the
original papers and a transcript of his docket, the
word * file” means deposit, and when the papers
and transcript are so deposited by the justice. the
cause 1s deemcd to be in the appellate court, and
the neglect of the clerk to note the filing in the ap-

arance docket is immaterial, as section 200 of the

e, making it the duty of the clerk to note

therein the fillng of pleadings, is not applicable,
Harrison v. Clifton, 7 Iowa. 736. v

SECTION 213.—

A motion to strike from the files an additional
abstract flled by the appellees in the supreme
court. on the ground that it was verbally agreed
between the attorneys for the resmcti ve partiesto
submit the case on the printed abstract of appel-
lants, which was denied by appellees, was refused,
though afidavits of attorneys for appellants were
flled In support thereof, as such an agreement can
not be established by such affidavits, under this
section of the Code. Retgleman et al. v. Todd, Sher-
{f, et al., T Towa, 006,

Under this section, relatln%to the power of at-
torneys to bind their clients by agreements as to
the management of & case, Irregularities in the
taking of depositions cannot be cured by the affi-
davit of counsel offering such depositions, setting
out an oral agreement or understanding between
the ocounsel, waiving such defects. Hardin et al. v.
Towa R'y & Conat. Co. et al., 43 N. W. R., 544,

Under this section of the Code, an agreement be-
tween the atwmegg In a case affeoting the rights
of clients cannot established by oral evidence.
except it be the admission of the attorney whose
client I8 to be charged by the agreement. The
State v. Stewart, 74 Iowa, 336.

SECTIONS 230, 230, 242.—

Section 230 of the Code, which provides that
“unless the judge otherwise orders jurors shall be
summoned to appear at 10 o’clock A. M. of the seo-
ond day of the term,” furnishes no ground of ob-
jection to an indictment found at the August
term, at which the grand jury was impaneled on
the first day, because sald section, ns to grand
jtirors, can refer only to the first term of the year,
at which alone the grand jurors are summoned,
The State v. Standley, 76 Iowa, 215.

COHAPTER 42, LAWS OF 1886.—

This chapter, in providing that grand furies, in
counties having a population of sixteen thousand
or less, shall consist of five persons, is not in con-
flict with section 6, article 1, of the state constitu-
tion, which provides that ‘‘all laws of a general
nature shall have a uniform operation.” etc., es-
peciallz since the third constitutional nmendment

ives the general assembly power to fix the num-~

r of the grand Jury at from five to fitteen. The
‘State v. Standley, 6 Iowa, 215.

SECTIONS 240, 241.—

In a county containing fifteen townships, from
which twelve jurors are to be drawn, the ballots
bearing the names to be drawn frox each town-
ship were sealed in separate envelopes,which were
glaoed in a box, and the clerk drew twelve. The

allots trom each of these envelopes were placed
in a box, and one drawn therefrom, and the person
named thereon placed on the panel. Held, that
this was such a departure from the modegne—
soribed in the statute as to invalidate any indict-

ment found by the grand jury so drawn. State v.
Beckéy,s4 N. 6 R.. &9 Juey

SECOTION 301.—

Under this section of the Code, six days' notice
to each member of the board of supervisors of a
specia] meeting of the board Is not required where
the notlce is personally served. but only in cases
where it i8 served by leaving it at his place of res-,
idence; nor is it necessary that one week’s notice
of such meeunf be given to the public when it is

given bf publication in a newspaper, but onl
when it sglven by posting. And where person
notice of the speclal meeting was served on the

supervisors four days prior to the meecting, and
general notice was given by five days’ prior publi-
cation In a newspaper, that was sufficlent to
make the specia]l meeting valid. Supervisors of
Mitchell County v, Horton et al., 75 Towu, 271,

SECTION 303.—

There {3 no reason why business cannot be done
b‘y the board of supervisors as properly at a sa;e-
clal meeting as at a regular one, if itbe s itied
in the request for, and notice cf, the meeting. ex-
cepting In cases where. from the nature of the
business, or the provisions of the law, or the rights
of others, requires that it be done at a regular
meeting, Id.

8ECTION 303, SUBD. 16.—

Although this sectlon authorizes boards of super
visors ‘* to alter, vacate or discontinue any state
or territorial higkhway within their respective
couaties; to lay out, establish. alteror discontinue
any county highway heretofore or now lald out, or
hercatter to be lafd through or within their re-
spective counties. as may provided by law.”
ete.. yet such boards have no authority, in the ab-
sen:ce of a statute directly confirming it, to con-
struct a bridge across a navigable lake. the bed of
ivhiehealzelongs to the state. Snyder v. Foeter, 70

owa,

SECTION 303,—

This section constitutes the township trustees
8 board of healtb, and gives them charge of all
cemeteries within thelr townships, dedicated tc
publlc use, not contrclled by other trustees or in-
corporated bodles. Section 415 confers upon them
power to make regulatlons for the protectiun of
the public health, and respecting nulsances; and
the trustees having purchased property with
township funds, for use as a cemeterg. and findin
it unfit for that purpose, may sell the same, wit
a restriction that it shall not be used for a
or publio cemetery.
Iowa, 285,

SECTION #56.—

A city cannot maintain an action in equity to
enjoin und abate a nuisance on the ground of In-
jur{ to its citizens, since that remedy isgiven only
to ‘any })erson injured thereby.” But the au-
thority of the corporation to abate a nulsan&

iven by section of the Code, is to be exerct

n the enforcement of an ordinance enacted under

section 482. Whether If the corporation, as such,
were specially injured by the nuisance, it might
not then maintain an action in egulty. under sec-
tion 3331 of the Code, not declded.” The City of
Ottumwa v. Chinn et al., 75 Towa, 405.

SECTION 464.—

Under this seotion, which forbids & railroad cor-
poration to lay tracks in the streets of a city until
the damages to owners of abutting lots have bees;
ascertained and compensated, the occupation of &
street prior to the ascertainment and compen
tion therefor is a nuisance, and the rights of t
abutting owner to enjoin the occupancy of t
street by the purchaser of a railroad at a forecl
ure sale is not merged in an unpald judgment o
ltained against the railroad com&axg for the da
ages. Harbachv. Des Moines & K. C. R'y Co., 44

Under this section of the Code a raflroad co!
pany cannot lay a track in a street longitudinal
without the consent of the city and compensati
made to the abutting lot owners, Enos v. St. P.
K. C. R'y Co., 2 N. W, R,, 675, .

rivate
v. Whitlock el al., T
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SECTION 465.—

A oity cannot, without complying with the terms
of the stutute, establish or change the grade of its
streets, or order or cause the wor of grading to be
done on its streets, resultdnf in injury to a prop-
erty owner, and escape liabllity to him. And so
where plaintiff’s alleged damages to themselves
resulting from such change of grade of the streets
and that such grade ‘‘ wus not ordered to be done
by the afirmative vote of two-thirds of the clny
council or trustees of sald cit;. as required by law,”
and that sald city did not ‘‘before thus changing
the phgsicnl grade of snld streets, nor at any time
have the damages caused by suld change ,
alfeg;alsed, appropriated or paid as required by law.

that the petition contalng such allegations as
stated a good cause of action. of Diocese
of Iowa v. City of Anamosa. 76 Iowa, 538,

S aetion agatust u oty for d to
an action against a ciry for dama, prop-
erty caused bys%he grading of a strees&elen such a
manner as to injure and diminish the value of the
abbutting property, the plaintiff alleged that the
grading was not done by order of an afirmative
vote of two-thirds of the city council, nor by reso-
lution, ordinance or other legislative proceeding,
nor did the defendant at any time have the dam-
d paid as required by law, held

uges assessed an

that the petition stated a cause of action. Trus-
tlca of 53; E. Church v. City of Anamosa, 76
owa,

SeCTION 470.—

This section which confers upon citles and towns
organized under the general laws authority to ac-

uire lands for various munlicipul purposes,

urther provides that they shall have power “to
disposc of and convey " such lunds, should the{,be
deemed unsuitable for the purpose for which the
were acquired. Sectlon 1, chapter 80, laws of 1580,
suthorizes such olties to purchase Innds sold under
execution when the city has any interest in the
procceeding, and **to dispose of the property,” or
of any real estute, or uny Interest therein, *‘in
such mannor, and upon such terms as the city
council shall deem just und proper.”” Held that
these statutes do nov confer upon cities the au-
thority which cun ouly exist by 4 legislative grant.
to donate land and bulldings to the county in
which it is situnted in order to induce u relocution
of the county seat in such oity. N v,
City of Creston et al., 44 N. W, R.. 82

SECTLONS 478, 479.—

Where u sewer has been constructed and a tax
therefor levied upon adjacent property, the city
may recover such tax by actions under these sec-
tions of the Code, notwithstanding formal irregu-
larities und defects in the p ings, which do
not affect the real merits of the case, CiL of Bur-
lington v. Quick, 47 Iowa. Dittve v. Cily o,
port, 4 Id., 66,

SECTION 481.— .

Under this section a municipal corporation, if by
erdinance they so eclect, may cause delingquent
waxes lovied for certaln purposes to be certified to
the county auditor, ct¢. Such taxes may be s0
certified and collected by the county treasurer, as
directed 1n said section, even though the ordinance
electing 80 to proceed passed after the work is
done for which the tax is levied. Shaw v. Des
Mirines County, 74 Towa, 679,

S8ECTION 527.—

Though this section of the Cude declares that no
street or alloy which shall hereafter be dedicated
to public use by the proprietors of the ground in
ang:lty. shall be deemed n public street or alley, or
to be under the use or control of the city council,
unless the dedlcation be uccepted and confirmed by
an ordinance especiully passed for such purpose,
the statute does not forblid the assumption of con~
trol, without the ascceptance by ordinance; and
where o street has been used for many years, and
the city has by ordinance ordered it to be Im-
froved. and sidewalks to be laid, it becomes liable

'or fallure L0 keep the street in d\:‘%pair. Byeriy v.

The Gity of Anamosa, 44 N. W. R, ¢

SECTION 527.—

Viewed in the light of the settled policy of the
State, and of the public interest, and of other
provisions of the statute (Code, secs. 303. 990, 904),
the proper meaning of section 527 of the Code is
that it fixes absolutely the liabilities of countles
for public bridges, over streams crossing State and
county hlghways. which exceed forty feet In
length, and that their llability for constructing
and malntaining bridges forty feet or less in
length is notv affected by sald section, but depends
uron the neoessltiy and importance to the public
of each bridge, its character and cost, and the
financial ability of the road-district in which it is
situated to construct and maintain it. Casey v.
Tama County. 75 Iowa, 665. .

SECTION 478.—

When notice of a speclal assessment on oity
property to lpay for street immprovements 1s neces-
sary to be given to the respective owners, and the
city has provided by ord{nance for giving such
notice by publication in & newspaper of general
circulation published in the city, notice given in
accordance with the provisions of such ordinance
is suficlent, and personal notlce is not required.
Lyman v. Plummer et al., 75 Iowa, 353.

SECTIOR 600.—

While it is the daty of the board of supervisors,
under this section of the Code, to require an officer
who has been re-elected to produce and account
for all public funds which have come into his
hands under color of his oftice, before approving his
bond for a second term; yet a fallure to perform
such duty. and a false pretense by the board that
it has been performed, will not discharge the
sureties on the bond for the second term, after it
has been accepted and approved, from liability
for a defalcation occurring durfnf that term.
Palmer & Seawright v. Woods et al., 7 Iowa, 402,

SECTION 607.—

This section directing the contestant of an elec-
tion to file his statement of contest within twenty
days after the canvass of the votes, does not pre-
vent the contestant from afterward amending the

rounds of contest. Brown v. McCallam, 76 Iowa.

The limit of twenty duys within which, under
this section, the statement of the contestant of an
election must be filed. does not operate as a stat-
ute of limitation so as to prevent any amendment
to the statement after the oxpirationof the tweuaty
days. Broun v. McCollum, 70 lowa, 479,

SECTION T71.—

Under this section when a ocounty officer receiv-
ing a salary {s compelied by the pressure of the
business of his office to employ a clerk, he may do
80 without nuthority from the board of supervis-
ors, and they may be compelled to make a reason-
able allowance for such clerk. Harris v, Chickasaw
County. T Iowa. 345.

SECTION T84,—

The board of directors of a school distriot town-
ship met for the purposeof electing a treasurer on
the third Monday of September, as required by
section 1721 of the Code, and elected & person to
that office, and adjourned to the first day of Octo-
ber to give him opportunity to accept or decline.
At the adjourned meeting he appeared and de-
clined the office, und the board aguin adjourned to
October_ 15, when another election for treasurer
was had which resulted in a tle, and the board
again adjourned to November 8, at which time the
g aintif was elected treasurer. Prior to this the

efendant, who bad been treasurer for the pre-
vious year. claiming that he had a right to hold
over a8 treasurer, now filed his bond and oath of
office with the president of the board, but the
board refused to wceept or approve it. Inan action
béquo warranio to oust the defendunt from the
office it was held that, since the board had entered
upon the election of treasurer on the day pre-
scribed by law, it might complete that business at
anfr adjourned meeting—such adjourned meeting
being but a continuation of the regular one from
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which the adjournment was taken; that the refu-
sal to accept by the person elected did not entitle
the defendant to hold over, hecause the meeting
adjourned to a day fixed for the very purpose of
learning whether he would uccePt or not; and his
refusing at tho adjourned meeting was the same
in law as if ho bad been present and refused at the
regular meeting; and thereupon the board had the

right to proceed as if no ballot had been taken,
Carter v. McFarland, 75 Towa, 196,
SECTION T97.—

The act of congress of July 12, 18G2, was a grant
to the state of Iowa, in presenti, of the alternute
sections of the publiclands, lying within fivo miles
of the Des Molnes river, between the Raccoon
forks and the northern boundary of the state of
Towa; and sald lands became the property of the
Des Moines Valley 'y Co., under chapter 57, laws
of 1868, and became taxable upon the ratlroad com-
pany had compling_ wkh the conditions of sald
chapter, which was Jnnunrg 1,1871, Although the
secretary of tho interlorhad not yeot certified them
to tho stato, and although the governor refused to
execute patents therefor to the comgarp{ until
several years thereatter. Whilehead V. Plummer
et al., 76 Iowa, 181,

SECTION 803.—

This section requires that a trustee shall list for
taxation, trust property held l&;})ﬂm, for the bene-
flolary of such property. Equ le Lifc Ins. Co, v,
}?_oanis of Equalization of City of Des Moines, 74 Jowa,

-

SECTIONS 829, 830.—

For an excessive assessment of iproperty for
taxution, the tax-payers remedy is with the town-
ship Loard of equallzation, and by appeal from
such board to the district court, {f not satisfled
with its actlon. The bourd of supervisors hus no
gowerw grunt him relief, und_the fact that the

oard of supervisors has not classified the prop-
ervy, a8 it has power to do, under Code. section
821, mukes no deference. Missourt Valley & Blair
R'y & DBridge Co. v. Harrison County, 7 lowa, 283.

rom comparison of these and other sections of
the Code it {s held that the board of equulization
of a township. town, or city has no authority, in
the even numbered years, to add to or change the
assessed value of real estate as established in the
next preceding odd numbered years, in which
alone such property is asseasuble; and where such
chunge wus attompted, the collection of the addi-
tional taxes arising from un increase of the
assessed value wmsuymperl enjoined. Goold v.
LZyon County et al., and nine other like cases, 74 Iowa,

SECTION 831.—=

On an appeal from an order of the board of
equulization increasing the assessment of a tax-
payer, the appelate court tries the case anew upon
the evidence introduced in that court, and not
alone ttpon the record of the bourd of eqgalization;
the object of an appeal, according to the true
meuaning of the word, being to secure a new trial
upon the merits, Grimes v, The City of Burlinglon,
74 Jowa. 123.

SECTIONS 832, 836, 847.—

Where the board ¢f supervisors, acting as a
board of equalization, directs that the ussessed
value of the realty in a certuin town be reduced «
certaln per centum, and the county auditor talls
and refuses, “PO“ demand, to enter the property
in said town in the tax lists at the reduced and
equulized assessment, owners of the real estate in
the town, who have not. yet paid thelr tnxes, may
proceed agalnst the asuditor 3{ mandamus to com-
gel him to comply with the law us provided in

hese sections of the Code. The asuditor hus no
discretion in the matter. and the tax-payers are
not deprived of the remedy Ly mandamus on the

round that they huve an adequite remedy at
aw or EX injunction; for those remedles would
not afford the relief sought and to which they are
entitled, to-wit: the correctlon of the tux llst.

idley et al. v. Dougherty, Tt lowa. 226,

SECTION 845.—

Where a party has title based upon a sale of
land for delinquent taxes notcarried forward, und
therefore invalid under the statute, and he con-
veys by warranty deed, and his grantee buys in
the patent title and sues him for a breach of war-
ranty and recovers, that s un adfudication that
the patent title i3 superior to the tax title,and the .
grantor cannot, atter a few yoars, be heard to
cluim that his tax title has now, by the lapse of
time, ripehed into a perfect title, and ask to havo
ft quicted agalnst his grantee., The adjudication
cut off all claims based on or growing out of the
the title decroed to be invalld, Sac County Bank
v. Hooper, 77 lowa, 435,

Certain delinquent taxes upon personal property
were not carried forward on the regulur tax lists,
as required by this section of the Code, but were
entered by the treusurer In a separate book which
he kept for tho purpose, but which was unknown
to the law. Afterwards, the person who was linble

for the taxes sold certain land to the plaintiffs;

who had no actual knowledge or notice of such
tuxes, or that they were or would be a lien onsuch
lands If they h beenhyrogorly carried forward
on the tax books. Held, that the entrles in the
treasurer's special book did not impart construc-
tive notice to the plaintiffs of such entries, and
that a subsequent sale of the land for such taxes
was vold. Dows & Co.v, Dale et al..74 [owa, 108,

Before the enactment of this section of the Code
a sale of land for delinquent taxes not brought
forward upon the treasurer’s tax list was valid, at
Ieast ns agalnst the owner. By the enactment of
that section the rule was changed. Hunt v, Gray.
76 Iowa, 208,

SECTION 870.—

Where a tax-payer was assessed at the place of
his residence with shares in a bank located In an-
other stute, und, without complaining to the ¢ity
or township bourd of equalization, he applled to
the board of supervisors for an abatement of the
tax. and they granted the rellef asked: held. that
they acted without jurisdiction, and that a tax-
payer of the county was entitled to have the said
action of the bourd of supervisors reviewed and
set aside on certiorari, Van Wagencr et al. v. Super-
visors of Lyon County, 4 lowa, 716,

SECTION 870.—

This sectlon provides that when a ** purchaser
at tux-sale shull deslgnate the portion of any
tract of land or town lot for which he will puy the
whole amount of taxes uassessed agalnst such teact
or lot, the portlon thus designated shall, in all
cuses, be considered an undivided portion.” In
these cases {t uppears from the tax-sule record,
which is the suthoritative record of the sales, that
the bids were made upon fractions of the tracts,
as one-twentieth and one-eightieth, Held, that the
law would regard the sales ns of undivided in-
terests, and valid, though the list of lunds ndver-
tised for sale showed that the bids were for ** two
acres’ and *one-halfacre.” Jenswold & Doran and
The Statc v. Rutledye, 77 Iowa, 602, .

SECTION 801.—

Where a person entitled to redeem lands sold at
tax-suale applies to the proper officer for the
amount necessary to redeem, and on Leing in-
formed as to the amount, pays it. ind receives a
certificuto of redemption, the certificate is not
rendered invalid by the fuct that the oflicer made
a mistake in computing the nmount due. and n
deed subsequently issued to the purchuser at the
tax-sule is vold.” Hintrager v. Maloney et al.. 43
N.W. 1t 522,

Nor {5 n mere notice, subsequently given to the
redemptioner, of the mistake made by the officer
sufficient to avoid the certiticate. Id.

Wheun u decree in defendants' fuvor is on condi-
tion thit they pay certnin moneys inte court for
plaintit within n certuln time, panyment within
the required time 1s n performance of the judg-
ment, and an appeal by defendints will not lie.

Id,

A tax-deed is not vold on Its face because it
shows that the lund was sold for less than the
whole amount of the taxes due, for such sule is
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not unlawful. Chapter 79, laws 1876, provides that
in certaln cases lands may be sold for less than
the amount of taxes duc thereon (see_ Miller's
Code, Page 209, ed. of 1888), and the deed is pre-
sumptive evidence that the sale was lawfully
made. Griffin v. Tultle et al., 74 Iowa, 219.

8BCTION 833.—

Under tbis section of the Code in an actlon for
the redemption of land sold for taxes, begun after
the delivery of the treasurer’s deed, the court
must determine claims for {mprovements made
on the land by the person claiming under the tax-
deed. In such case where the land belonged to a
minor at the time of the sale. and the action was
brought by those who Inherited from him, and all
the costs made on part of plaintiffs were made in
the establishment of thelr right to redeem, and
all of those made on part of the defendants in
establishing their clalm for improvements, as to
which claim they were successful: held, that the
court did not err in taxing all the costs to the
plaintifts, Serrin et al. v. Brush et al., 74 Iowa. 4809,

SECTION 804.—

Under this section of the Code, which provides
that the notice to redeem from a tax-sale shall
be given by * the lawful holder of the certificate.”
when the purchaser indorses the certificate in
blank and delivers it to another person with the
intent thereby to transfer the property in it to
such otherd,)erson. such person Is ‘“‘ the lawful
holder,” and is the proper person to give the
notice, no matter whether or not the assignment
has n recorded in the office of the county
treasurer, under section 838 of the Code. Swan v.
W haley et al., 5 lowa 623,

SRCTIONS 8094, 805.—

Under these sections of the Code providing that
a purchaser at a tax sale muy obtaln a treasurer’s
deed for the property after three years from the
sale, and section 902, providing that no action to
reoover the property shall lle unless bhrought
within five years after the treasurer’s deed is exe-
cuted and recorded, if a purchaser falls to pro-
cure a deed within eight years from the sale, his
title to the property and all rights de ndent
thereon are completely extinguished. mes V.

43 N. W. R., 201.

The purchaser at tax sale who has received a
tax-deed and afterwards conveyed the same by
quit-claim deed and it passed through several
grantees, but the tax purchaser had never had at
any time assigned the certificate of purchase, hell
that under section 894 of the Code ‘he was the
proper party to flle propewroof of the service of
notlce to eem, which had been originally given,
and to receive 4 new treasurer’s deed for.the land.
Babcock v. Bonebrake el al., T Iowa, 710.

In an action to quiet title, held that the statutory
notice required by this section where the land was
taxed to an unknown owner, and the name of
holder of the certiticute was first entered 6n the
tax-list as owner, in sccordance with the custom
of the treasurer, u%n v})aﬁment of the taxes,
Irwin v. Burdick, 4 N. W. R., 875. Followed in
Irwin v. Dakin, 1d., 376,

SECTION 807,—

Under this section the tax-title of the plaintiffs
cannot be reslsted Ly defendant by showlng that
he held a tax-certificute to the land in controversy
at the time of the tax-sale to the plaintiffs, Johns
&t al v. Grifin et al., 76 Iows, 419,

SECTION 002.—

Where five years bave elapsed since the execu-
tion and recording of a tax-deed. the prior owner
is barred from quest.ionlng the tax-title under this
sectlon of tho Code. Tho deed ulso affords such
color of title to one in possession under it as will
bring bhim within the general statute of limita-
tions. Hunt v. Gray. 78 Jowa, 268,

This section providing that no action for the re-
covery of real Propert.y sold for the non-&ayment
ot taxes shall lle, unless brought within five
years after the treasurer’'s deed Is executed and
recorded, and action by the owner to guiet title

brought more than five years after the execution
of the deed is not barred where the deed was given
atter redemption, such deed being void and tﬁ‘ave
r&o %;lvghBt, tg)‘t e purchaser. Burke v. et al., &3

SECTION 902.—

Actlion begun June 23, 1883, by the holder of the
patent title, to quiet the same against the
owner of a tax-title. The lot was sold in 1872 for
the taxes of 1871, The tax-deed was executed
in 1831, and recorded in 1883, The lot was un-
inclosed and unoccupied, and not In the actual
possession of any ll)erwu, from the date of the tax-
sale to the recording of the tax-deed. Held, that
the tax-tile was extinguished by the specla
statute of limitations (Code, § 802)—the rule being
that the statute begins to run when the purchaser
might obtain histax-deed, and that after five years
from that time, that title, and all rights dependent
%on it are extlngulshe&. Innes v. M. Iowa.,

SECTION 213,—

A stipulation that plaintiff might use {n his own
behalf a deposition taken in another case, hut not
filed in this, did not warrant the use of it by the
defendunt on his behalf; and the claim of the de- |
fendant, that plaintiff orally agreed to the use of
it by defendant, could not be considered when
denled by plaintiff. Borland v. the Chicago, M. &
St. P. R’y Co., ™ Iowa, 95.

Disputes as to oral argumenbs of counsel cannot
be settled by their afidavits, They can only be
settled in the manner prescribed in the statute,
%mm & Sons v. The Iowa R'y & Cont. Co., 78 lowa,

SECTION 464.—

Under this section city streets cannot be occupied
Iongitudinally by railways without the consent of
the city and compensation to abutting lot-owners;
and also, under the same section, whero u ratiwa
was luld diagonaily across two streets at their
intersection, so that the street in front of plaint-
if's corner lot was occupied thcreby, held that

laintiff was entitled to compensation. Enos v,
g‘lw Chicago.St. P. & K. C. R’y Co., 78 Iowa, 28.

The five years limitation imgosed by this seo-
tion, within which actions for the recovery of real
geroperty sold for the non-payment of taxes, must

brought, is available as a defense, in an action
for foreclosure, where the 1r)lalnnlﬂ' seoks to show
a tax-title to be invalid for defeots in proof of
the servlce of notice of e{:})irat!on of redemption.
Bull v, Gtibert et al., 4 N. W. R., 815,
SECTION 912.—

This section of the Code, authorlzlni the county
treasurer to deposit the county fundsin a bank on
its filing a bond, with sureties, to be approved by
him,in double the maximum amount which shall be
permitted by resolution of the bourd of supervisors
of the county, does not prevent the treasurer from
demanding and taking from the bank additional
collateral.” R y %E,'ountu Treasurer, v. Osceola
Bank, 45 N. W. R., 204. .

This section of the Code authorizing the count,
treasurer to deposit the funds in & bank on its fil-
ing a bond with sureties, to be approved by him.
in double the maximum amount which shall be
ggrmitted to be deposited by resolution of the

ard of supervisors of the county. does not pre-
vent the treasurer from demanding and recelving
from the bank additional collutersl, X
County Treas. v. Osceola Bank, et al., 45 N. W. R., 204,

SECTION 036, —

Where it does not appear that land proposed to
be taken as o highway stands in the oame of any
one as owner on the auditor’s books, & rallway
corporation, which {s in the open and notorious
occupation of the land, is entitled vo notice If a
resldent of the county. Chk., R.I & P.R'y Co. v.
EUithrope, 43 N. W. R., 277.

Where the notice required by this section to be

iven 18 not given, the highway asked for cannot
Mel established, Snyder v. Foster, 7 Iowa, on page
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8ECTION 050.—

Where a public road s established, and the
owner of the land through which it passes, 1s given
time to take down his fences across it, a private
citizen has no right, betore the fences are down
and the road formally opened to the public by the
supervisors, to undertake to open it:himself and
force his way aoross {t. The owner of the land has
the right to use sufficient f. rce or threata to resist
such an attempt. State v. Stoke, 45 N. W. R., 542,

SECTION 050,—
In order to give the district court jurisdiotion ot
- an appeal under the provisions of this section
when the decision requlres the petitioners there-
for the damages, the notice of appeal must be
served on the four persons tirst named in the peti-
tion for the highway., This provision is manda-
wrf. and service of the notice upon a less number
will not glve the couris)urlsdlctlon. Finke v. Gelg-
_cimiller et al., 77 Llowa, 251,

SECTION 089.—

This section of the Oode, as amended by chapter
87, laws of 1886, was not intended to prevent neces-
sary improvements In the hlfhws.ys. where they
can be made without material injury to adjacent
property, even though some inconveniences might
result to the owners of such property. And in a
case where the plaintiff, a practicing physiciun
had graded the street in front of his welling an
office to suit his convenience, making a smooth
driveway to his premises, and had so maintained
it tor many years, held, that he thereby acquired
no vested right as agalnst the road supervisor, and
that an injunetion restraining the supervisor from
80 grading the street us to leuve a ditch or gutter
in front of the plaintiff’s premises
was properlg' enled, there being no reason to pre-
sume that the supervisor would not use due caro
in providing a proper crossing. Randall v. Chris-
tlanson, 76 Iowa, 1 .

SECTION 997.—

This section of the Code provides that ou final
settlement with the supervisors of road dlstricts
the townshlp trustees, If there shall be no money
in the treasury, shall order the clerk to issue, or-
ders for the amount due, with the number of the
district to which they belong, which shall be re-
ocelved as money in payment of highway tax in
such district. Sections 9089-971 anuthorize the trus-
tees to levy a tux for township and road funds,
and require them to set apart for the use of the
whole town a4 sumsufficient to purchase tools, mu-
chinery und guide posts, By section 982 the super-
visor of each district is the collector of its road
tax.and is not required to pay any part of it tothe
olerk. except that portion uired for tools, etc.
The balance must be expended excluslvely in the
district in which it wus levied. Held, that road
orders glven supervisors on general settlements
for lubor done in thelr respective districts, and not
including outlay tor tools, etc., cannot be paid ocut
of the general fund, but each must be confined to
thoe particular distriet. Bradley et al. v. Love, Twp.
Clerk, ¢t al., 26 Iowa, 397,

SECTION 100f.—
By this scction, bridges erected or maintained
by the publio constitute parts of the public high-
. way, and must not be less than sixteen feet in
width, Snyder v Foster, Tt Iowa, 641.

SECTIONS 1058, 1064.—

A corporation may lawfully commence business,
that s, exerciso tts corporate powerand authority,
when its urticles of ncorporation are properly
flled. It is not necessary that any puarticular
amount of cayltal stock first be subscribed, unless
the articles o inoorp_orat.lon »0 provide. Johnson
et al. v. Kessler ¢t al., 76 Iown, 411,

SECTION 10682,—

Under this section of the Code, which makes
stockholders in a corporation individually ifable
to the amount of unpaid installments on stock
owned 'by them. defendant was held liable to &
creditor of the corporation for the difference be-
tween the par value of his stock and what he puid

six inches dee;

g&'lt. Boulton Carbon Co. v, Mills, 43 N. W. Rep.,

SEcrioN 1160.—

Where neither the policy of a mutual fire insur-
ance company nor the articles or by-laws therein
referred to, contalned any limitation of lablilit
to the amount realized from an assessment, )wf;
that an action for the full amount of the loss, not
exceeding the insurance, could be maintained
against the-company lLefore any assessment was
made to meet the loss. Harl, Adm'r, v, Potta-
wattamie Co. Mul. Fire Ins. Co., 74 Iowa, 39,

SECTION 1260,—

This section, as amended by chapter 15, laws of
1880, applies to rallways abandoned before its en-
actment and on which work was commen
within a period of less than eight years thereafter.
Skillman v, C., M. & St. P. R’y Co., 43 N. W, R.. 275,

As the statute does not create the suspension
but simply presoribes its effect, it cannot be eaid
to operate retractively. Id.

Nor does the statute interfere with vested rights,
or impair the obligation of contracts, as the prop-
erty right of the holder of a right of way does not
attuch to the land independent of, and distinct

from its use for public purposes, and when the

public use becomes impossible or is abandoned,
the right to hold the land ceases.

SECTION 1265.—
The defendant was about to construct a railroad
80 #8 to oross the plaintiff’s track at grade. Plain-
tiff's track was level for three hundred feet east
and nine hundred feet west of the proposed point
of crossing. Just east of this level portion of
plaintiff’s track sald track descends at the rate of
thirty-seven (37) feet per mile for one tbousand
feet, and nine hund feet west of the sald point
of crossing. there 1s an ascending grade varying
from sixty to seventy feet per mile for seven thou-
sand feet, Omn account of these grades, and of the
necessity of stopping all trains before crossing
another track at grade, the cost. danger and incon-
venience of operating plaintiff’s road would be
greatly Increased by the proposed crossing at
rade. In view of these facts, and of tho further
act that the cost of an under crossing would be
ounly about fifteen thousand dollars more than the
grade crossing, held, that defendunt was not en-
tltlﬁd un%e{ht ti'?hsectlon o;d tho st.iatute to cruss in.
grade, an: at the proposed crossing was properly
enjoined. The Flumeston & Shenandg)a)x '#)‘83 v,
The.Chicago, St. P. & K. C. R’y Co., 74 Iowa, 554.

SECTION 1280,—

This section provides that ‘‘the operating of
tralns upon depot grounds necessarily used by the
company and publie, where no fence is butit, at a
greater rate of speed than elght miles per hour,
shall be deemed neg]l?ence. and render the com-
pany lizble under this section,” Held that. In
order to enuble the owner of stock injured beyond
the limits ot the depot grounds to recover under
this section, it must appear that the stock were
upon the depot grounds, and by reason of the ex-
cessive speegoof the train, were driven therefrom
to another portion of the track, and ininred.
ggtgry v. Chicagu, M. & St. P. R'y Co.,, 4 N. W R.,

In an action ngalnst arallroad company for damo-
ages caused by fire set out on its right of way by
an engine, the defendant cannot oscape 1iabllity
for its own neFngnoe, even though it appears
that the plaintiff wus negligent also, and that his
negligence contributed to the loss. Under this
seotion of the Code the doctrine of contributory
negligence does not apply. Wesl v, ChimYu & N.
W. R’y Co., 77 Iowa, 654, This point afirmed on re-
}xga&g. See, also, Juhnson v. C. & N. W, R’y Co.,

Under this section of the Code a railroad com-
pany is llable for injury to stock upon its right of
way for want of fence ouly when such want, in
connection with some act of the company, is the
proximate cause of the Injury; and in this case no
such act was shown. Ashbach v. the Chicago, B. &
Q. R’y Co., 74 Towa, 248,
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On an action for injury to stock by a rallway
company where the petition set up merely that
the Injury was caused by the want of a fence,

* held, that the plaintiff was not entitled to have the
quaestion of general negligence udjndicated. Id.

Undecr this section providing that where the
owner of an animal that has been killed by a rall-
road company serves a notice in writing. acoom-

.panled by an afidavit, of she death, on the
company. {t shall be liable for double the value of
the animal unless it pays the value thereof within
thirty days. Service of a copy of she notice is
sufficient, the method of service not being pre-
scrlbedw. RVc;zﬁSlykc v. Chicago, St. P. &£ K. C. R’y Co.,

Under this section of the Code, in an action for
the value ot stock killed by reason of a fallure to
fence the track of a railroad, the owner capnot re-
cover for the killing of a cow when he was himself
present, and saw_she efforts of the trainmen to
stop the train, and had the powerand og rtunity
to drive thescow from the track, but w lfull{ re-
fused ro do so. Moody v. Minneapolis & St, Paul R'y
Co’, 77 lowa, 29,

Under this soctlon of the Oode a railroad com-
pany is liable for setting a fire on 1ts right of wa
which destroyed certuln stacks of hay of plaintiff,
t.hougb he was guilty of contributory negligence
in falling to protect them VI’)’ngloug ing around
them. est v. Chicago & N. W. R’y Co., 77 lowa, 654;
Enyle v. Same, 77 1d., 861; Johnson v, Same, 1d.. 666.

SECTION 1307.—

A rallway company is liable for injuries result-
ing from negligence of agents. or mismanagement
of engiuneers or other employes, etc., sustained by
laborer employ to kee]) the track free from snow,
where it appears that 1t was his duty toride on the
train, and remove obstructions as they were en-
countered, though she traln was not actually in
motion at the sime the ingg‘r«v was received. Smith
v. Humeston & 8. R'y Co., 43 N. W. R.. 545.

This section authorizing actions against railway
companies by employes for injuries caused by the
negligence ot co-cmployes, is not in confiiot with
the fourteenth amendment to the constitution of
the United States. Rayburn v. The Central Iowa
Ry Co., 74 Iowan, 637. Following Bucklew v. Central
Towa R'y Co., 64 1d., 603.

In such case, the plaintiff 18 not precluded from
bringing his action agninst the company, under
this sectlon on the ground that the negilgenoe
complained of was In no manner connected with
the use and operation of the railrord. See opinion
on page 638, 74 1d.

SECTION 1317.—

This section of the Code, authorizing actions
agalinst railroad companies by employes for in-
Jjuries caused by tho negligence of co-emgloyes. is
not {n confliot with the fourteenth amendment to
the constitution of 'the United States. Rayburn v.
T he Central lowa R'y Co., 74 Iowa, 637,

SECTION 1319,—

Under this sestion, 808 of the Code, all raflroad
bridges arg to be assessed for taxation by the exe-
cutive council, except those over the Mississippi
and Missourl rivers, und they ure to be ussessed by
the nssessors of the looal districts in. which they
are situated; und such construction does not ren-
der section 808 unconstitutional. The Missourt
.Xallloy & g:ilafr R’y & Bridge Co. v. Harrison County,

owa, 283,

SECTIONS 1332, 2466.—
In a bastardy proceeding the defendant pleaded
ilty and an order was made that he pay certain
nstallments for the support of the cﬂlyd “until
the further order of the court.” Afterward in a
supplementary procceding by the father to re-
cover the child with o viow of supporting It him-
self, the custody was left with the mother, but the
prder to p:{ for its support was vacated. Held,
?xat this order was proper, in view of the fuct that
he father had recr(égm:eé the child as his, and
was, without any order to that effect, under obl}-
ationssqw support it. The State v. Hastings, T4
owa, 574.

SECTIOKS 1361, 1385,

Under these sections of the Code, the board of
supervisors of a county having a poor-house may
discontinue relief to a poor person after the town.
ship trustees have once determined that he Is a
proper subjhect for rellef, and that, in thelr judg-
ment, he should not be sent to the poor-house.
Ellison v. Harrtson County, 74 lowa, 494,

SECOTION 1452.—

One who causes his cattle to he herded upon the
unimproved and uninclosed prairie lands of an-
other, without the consent of the owner of the
lands, is liable thorefor to such owner. though by
the Iowa law a trespass is not committed when
cattle running at la&ge enter uninclosed land.
Harrison v. Adamson, 76 Towa, 337,

SECTIONS 1453, 1454,—

Notice to the person having charge of a mare
distrained under these sections, and to the person
having charge of the farm on which the mare was
kept, of the distraint, and of a notice to the trus-
tees, was held sufficlient. Lyons v. Van Gorder, 77
Towa, 600,

SECTION 1454,—

Where one who distralns a trespassing animal
gives the notice required by the watuto to the per-
son who has charge of the animal, as well as to the
one having charge of the farm on which it is usu-
ally kept, it 18 suffictent, under this section, to
give the township trustees jurisdiction to upgralse
the damages done by the animal, though the
owner has not been notified. Id.

SBECTION 1523, —

Where liquors are purchased out of thestate and
put into bottles securely sealed and packed in
cases, boxes and barrels, and thas transported to
a point within this state, the prohibition of the
sale of such liquor after it has arrived at its des-
tination. whether of the unopened bottles taken
from the boxes and barrels In which they are
packed, or of the original packages themselves, is
within the Polloe power of the stute, and is not in
violation of the constitution of the United States,
vesting in congress the power to regulate com-
inerceli)etsl ween the states, Collins v. Hills et al.. 77

owa, 181,

An injunction forbidding the sale of Intoxiocat~
!nfl liquors at a certaln place in the state is viola-
ted by a sale at that place of liquorsin the original

Eackages in which they were purchased outside of
he state. and transported withiuo the state. Fol-
N. W. R., 57l. Grusendorf

lowing Collins v. Hills. 41
féﬁ]%lme' etc., Id., 573; Letisey et al. v. Hardin,

The prohibitory law, as amended. 80 as to cover
the manufacturoe and sale of beer. which was B(r:-
viously legul. is constitutional. Kaufman v, -
tsal,u% owa, 661, Following Magler v. Kansas, 123U,

’This section prohibits the manufacture and sale
of Intoxicating llquors except as permitted or au-
thorized by statute, and the manufacture for ex-
portation from the state not being permitted or
authorized, is illegal, even though the manufac-
turer holds a permit to manufacture for lawful

urposea‘g. Pearson v. The International Distillery, ©2

owa, 348.

This section of the Code prohibits the manutac-
tare and sale of intoxicating liquors. except as
permitted or suthorized by law, and the manufac-
ture for exportation from the state not being per-
mitted or authorized, su¢ch manufacturing is ille-
gal, even though the manufacturer bolds a permit
to manufacture for lawful purposes. Id.

Wiicre intoxicating liquors purchased outside 8¢
the state is %ut up in bottles securely sealed, and
packed in _boxes, cases, and bharrcls, and thus
transported to a place within the state, the prohi-
bitlon of tho sule of such liquors after it has ar-
rived at its destination, whether of the unopened
bottles taken from the boxes and barrels in which
they were packed, or of the original packages
themselves,1s within the police power of the state,
and is not in violation of the constitution of the
United 8tates, vesting in congress the power to
regulate commerce between the states., Leisey &
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Co. v. Hardin, 78 Iowa, 286. Following Collins v.
Hills, 77 1d., 181.

[The first ubove cause was removed to the su-
preme court of the United States, where the judg-
ment of the supreme court of [owa was reve
by amajority opinion—Justices...............c......
..................... dissenting. The federal court
decides that the Iowa statute under which the ac-
tion was brought, and which was sustained as be-
ing valid and constitutional, by the supreme court
of lowa, Is in confiict with that clause of the con-
stitution of the United States which eonfers upon
con%ress the power *‘ to regulate commerce with
forelgn nations and amoung the several states, and
with the Indian tribes.” and therefore said statute
is Invalid and of no cffect.]-

The manufacture of lnwxicatlnf liquors within
the state of Iowa, without a lawful permit, though
for the purposes of export onl{i’renders the man-
ufactory.a nuisance. Cratgv. Werthmueller & Ende
et al., 8 [owa, 504,

SECTION 1526,—
Defendants, who were brewers, obtalned a per-
‘mit in November, 135, to manufacture and sell in-
toxicating liquors for mechanicai. medicinal, culi-
nary and saoramentul purposes onl{y, for oue year
from that date. Held, that thelr right to sell for
medicinal purposes was taken away on the Sth day
of April, 1886, when chapter 8 of the laws of 1356
took effect, whereby the right to sell liguors for
medicinal purposes was vested exclusively in reg-
istered pharmacists. The State v. Aulman, 76 Iowa,

For a flagrant violation of the law in relatlon to
the sale o 1ntoxicanngellquors. u# fincof one thou-
sand dollars will not reduced by the supreme
court as excessive. Id.

SECTION 1531.—

The principal of the bond in suit had made ap-

lication for a permit tu sell intoxicating liguors

or lawful purposes, in a certain town, and tho ap-
plication deseribed the particular house in which
the sales _were to bo made, a8 reqlulrcd by law it
should. For the purposeof obtain n¥ such permit
the bond in suit was executed. The hond referred
to the application, and recited the town in which
the sales were to be made. but not the lot and
block, and It did not recite the fact that the appli-
cation was for leave to sell such lijuors for me-
chanliecal, culinary and sacramental purposes
only, but these matters were inserted in the bond
after its execution. The condition of the Lond
was that the prinvipal should * faithfully carry
out the provisfons ot al] laws now or hereafter in
force, relating to the sale of intoxicating Hyuors.”
Held, that the bond was not materially altered by
the insertion of the matters above referred to, and
that the suretles were not discharged thereby.
Starr v. Blatner ¢t al., 76 Iowa, 356.

SECTIONS 1537, 1538,

In un action on a bond given to obtain a permit
to sell intoxicating liquors for lawful purposes, the
alleged cause of action was that the defendant
made false returns to the auditor. In an amend-
ment to his answer, the defendant stated In sub-
stance that the reports were erroneous in several
particulars, but that such errors were the result
of mistakes on his part. Held that thoc amendment
should have been stricken out on motion, because,
in an action at law at least, the penalty of the
statute cannot be avolded on the ground of mis-
take. State, ex rel. Braden v. Chamberlin et al., 74
Iowa, 286.

SeECTION 1530.—
aSales of liquors to the olasses of persons enu-
merated in this section are not by its terms
declared to be misdemeanors, and the penalty im-
posed by it can be enforced only by civil action by
u cltizen of the county. Statev.

SEOTION 1503.—

In an action by the state to recover of a regis-
tered pharmacist the penalty {)resoribed by the
statute for selling intoxicating liquors to a person
in the hablt of becoming intoxicated, papers pur-

-such sales for lawful purposes.
193,

glass, T3 Iows, S

gortin to be applications from such person to
efendant for the purchase of intoxicating liquors,
which are produced from the county auditor's
office, and are testified to by the defendant him- -
self, as appearing to be in his handwriting, are
sufficiently identlfied to be admitted in evidence,
though the usual sworn certificute wus not
attached, and the de?uty auditor testifies that the
defendant. in reporting his sales. alwuys made a_
sworn ogrtlﬂcate. State v, Oeder, 45 N. W. R..543. *

SECTION 1540.—

This section, providing that If “any person not
holding such permit * * % gell * * * ypy in-
toxicatin lg(;]uors," etc., the permit referred to. is
that provided for in the preceding sections, viz.:
A permit grunted by the board of snpervisors for
the sale of intoxieating liquors for certain enu-
meratetl purposes, and not the permit of a regis-
tered pharmucist to sell for the nctual necessities
of medicine ounly, granted under chapter 83 laws
of 1886. Hence, sales bg a registered pharmacist
for uny other purpose than the sctual necessities
of medicine aro us certainly forbidden and made
gunlshuble by this section as are sales by persons

aving no nuthority to sell for any lpurpose* ; and
the keeping of a pluce where such sales are made
is prohibited and declared a nusiance Ly section
1543 of the Code. Stats v, Salts, T7 Iowa, 183,

On proof of the sale of intoxicating l(quors place
of business the burden is upon_him to prove that
the sules were lawful, Stalev. Co'ufhly 78 1d., 626,

In this section providing that “1 auf person not
holding such permit * * * gol * » =
anlvsintoxlcuuu({z liguor. etc., the permit referred
to Is that provided for in the preceding sections,
viz: A permis granted by the board of supervisors
for the sule of intoxicating liquors for certain
enumersted purposes, and not to the permitof a
rezistered phurmacist to sell for the sotual neces~
sltlas of medicine only, granted under chapter 83,
laws of 1886. Hence, sales by a registe phar-
maelist for any other purpose than the nctudd ne-
ces-itles of medicine, are as certainly forbidden
and made punishable by this section as are sales
by persous having no authority to sell for any pur-
pose; and the k%{)lng of a place where such sales
are made s proliibited and declared to be a nuis-

section 1543 of the Code. Stalev. Salls, T7
. (State v. Douglas, 73 Id., 279, distéinguished.)

ance D,
Iowa, 1

SECTION 1542.—

Sales of i{ntoxicating liquors by a registered
pharmacist for un{ purpose, ¢xcept for the aoctual
necessities of medicine, 18 forbldden unlesa he has a
permit from the board of supervisors authorizing
Stats v. Solts, 77
Iowa,

SECTION 1543.—

The detendant was indicted under this section
for nulsance In kees;lng a place for the uniawtul
sale of intoxicating liquors. It was admitted that
during the time covered by the indictment he had
a diploma as a pbysician. a certificate as a phar-
macist, and a valid permit from the hoard of
supervisors for the sale of liquors for lawful pur-
gﬁes. 'The testimony of witnesscs as tb s:lles was

the effect that they were made in good fafth for
medical purposes, and no unlawful salcs were
shown. Held, thut the conviction was not_su
Er‘tﬁi by the evidence. State v. Flusche, ¢4 N.

A pharmacist is bound to know whether tho per-
sons to whom he sells liqguors are such as he may
lawfally makosales to; und the burden {sonhimto
show that hissales were lawful, Stafe v, Thompsen,
74 Towa, 119, Compare State v. Cloughly, 3 Id.. (6.

The offense under this section and that under

the next section are not the same, and a conviction
for one will not bar a prosecution for the other.
tate v. Graham. 73 Towa. 5533,
An injunction enjoining a party from the sale of
intoxicating liquors upon_certain premises de-
soribed as *‘part of lot No. 2, in the northeast
quarter of the northwest quarter of scction 23,
etc., is not void for uncertainty in not specifying
the particular bullding or place intended. Ver
Straeten v. Lewis, Judge, ele., 77 Towa, 130,
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An injunction to restrain the defendant from
maintaining a nuisance hy keeping a place for the
unlawful sale of intoxicating llquors, though not
enforced, is a bar t0 a second action by another
%lainmﬂ secking the same rellef, nson v.

ishorn, 43 N. W, R., 620

Proof of astual saleds Eresu%ptlve evidence tha
the sale is {llegal, and the burden of proving tha
the sales made were legal, is on the defendant.
Shear v, Green, T3 1d., 688,

The provisions of the statute relating to the
abatement of the nulsances are applicable to acts
committed before the enactment of such pro-
visions, McLane v. Bonn, 70 1d., 762; Drake v. Gor-
don. 73 14., 707,

An order imposing a fine and imprisonment for
contempt for the violation of an Injunction may
be made b{q the ﬁu(}g;a in vacation. MoLane v.
Granger, 37T N. W, R., 123.

SECTION 1544.—

A rallroad company recelving packages of whisky
consigned by a person without the state to a per-
son within the state of Iowa, after the expiration
from six to_fifteen days from the recelpt of the
various packages at the point of destination, Is no
longer a carrler, but becomes a warehouseman and
the ligquors, if inteuded for illegul sale. may be
seized In its freight depot and confiscated. State
v. Creeden et al., 8 N. W. R., 673.

SEOTION 1548.—

Where & constable serves a warrans for the
selizure of intoxicating liguors he 18 entitled to a
fee of one dollar, and where no liquors are found
the county is llable for such fee under thls section
of the Code. Byrum v. Polk County, 76 Towa, 75.

Under this section, providing that, when intox-
lcating liquor is taken on a search warrant, and
no one Is made defendant, the oosts shall be paid
as In criminal cases, where the prosecution falls,
a justice issuing such process can recover fees
therefor :hgnlnst the oount,&utbou‘%h no liquors
were found., Garrett v, Polk nty, 42 N. W. R, 618,

SECTION 1551.—

This section requires that peace officers shall see
that the provisions of the law relating to the sale
of intoxicating ll%uors. are enforced, and shall in
certain cases, on flling Informatlon, institute sulte
and proceed to trial, and that the county attorney
shall appear for the state “unless the person filing
such information shall select some other attor-
ney’': and when an Information i8 fiied by a con-
stable for warrant for the search of premises and
seizure of lnt.oxcu.tin%llquors kept for illegal sale,
an attorney selected by the constable to prosecute
such suit, is entitled, under section of the
Code, to recelve five dollara from the eountg for
?{uoggervlces. Nichols et al. v. Polk County,42 N. W.

SECTION 1553.—

It is provided in shis section of the Code, as
amended by chapter 68, laws of 1888, that, *{f any
express company, railway company, or any ageut
or person In the employ of any common carrier, or
if any other person  * * *  ghall knowingly
convey between points, or from one place %0 an-
other within this state, for any person * ¥ *
any intoxieating liguors, without first having beén
furnisbed with a certificate from the county audi-
wor,” ete.: held, that the words, * any other person,”
do not cnlarge the clusses before named in sald
section, but mean simply other persons of llke
kind, or in llke employment, with those specified.

eld, f r, thut where a man having horses and
tWO Wagons was employed exclusively by a whole~
sale liquor deuler to deliver liquors to retail sellers
in the same city, the driver employed by such per-
son, with the horses and wagons thus engaged,

was Included In the class referred to by the words.
‘any other person.” T tate v. Campbell, %
Iowa, 122,

SECTION 1553.—

The statute does not prohibit the transportation
of liguors out ot the state. but is does prohibit the
manufacture of liquors for purposes other than
tor sale aceording 1o the provisions of the statuie.
This construction does not render the statute un-

constitutional as an interference with Inter-state
gommg:ge. Pearson v. International Distillery, T
owa. 348.

SEOTION 1554.—

A pure and simple gift of intoxlcating llquors by
one person to another, who is not a minor, is not a
criminal act; but it becomes criminal when it s
intended as a subterfuge to conceal an unlawful
sale, and to evade the penalties of the law.

v‘f %tgéthim, 74 Jowa, 20. See sectlons 1523, 1539, 1540
[ e.

SBCTION 1555.—

Under thls section a beverage which contains al-
ocohol is Intoxicating liquor, regardless of whether
the quantity of alcohol contained therein is, or is
not, of itselft intoxicating. State v. Intox ng

(Cummings, claimant), 76 Iowa, 243.

SECTION 1537,

This section of the Oode providing that the per-
son injured in her means of support by the in-
toxication of another shall have a right of action
agalnst the I?ex-son selling the llquor ** for all dam-
ages actually sustalned, as well as exemplary
damages,” it was proper to instruct the jury that
if plalntiff was entitled to actual damages, it was
their duty to add thereto an amount as exemplary
damages. Thtll v. Polman et al., 76 Iowa. 638,

SECTION 1558.—

In an action by a wife agalnst a saloon-keeper
for damages on account of unlawful sales of Iig-
uors to her husband, and against the owner of sa-
loon property for the purpose of establishing her
judgment in sald action as a llen thereon, where it
appeared that not only the sales made $o plaintiff's
bushand were unlawful, but the whole business, -
as shere carried on, was unlawful, it was error to
instruct the jury that, although they found the
owner of the property or his agent knew of the
unlawful business, and assented thereto, yet they
could not charge she property with the judgment
in she case unless they also found that he or his
agent knew of she sales to the plainsiff’s husband,
and assented ther?to; for consent to use the prop-
erty for an unlawful purpose is consent to every
unlawful act done pursuant thereto. Such is the
effect of this section. Wing v. Benham et al., 76
%((;iw%.r 17. See, also, Myers v. Kirt, 67 1d., 421, and 64

In order t0 makesaloon property liable for judg-
ments based upon unlawful sales of intoxicating
liquors thereln, it is suficient to allege and {prove
knowledge of the owners of such property of such
unlawful sales, without alleging andlproving their
consent. (See and compare section 12, chapter 66,
laws of 1888.) Judge v. Flournoy et al., 74 Iowa, 164.
Blee.dalso, Snedaker v. Jones, Id., 235, and cases
clted.

SeorioN 1572, —
As to the general assets of a bank in the custod
of a receiver, the sureties upon a bond of the ban
agalost whom judgment has been rendered have
no prior rights over other creditors, since this sec-
tion of the Code declares that the assets in such
cases sball be ‘ ratably distributed among the
creditors, * * * giving preference in payment
to depositors.” R s nty Treasurer v. Osce-
ola Bank et al., 45 N. W. R., 204,

CHAPTER 686, LAWS OF 1886.—

Under section one (1) of this chapter attorneys’
fees are taxable against the unsuccessful defend-
ant in'all cases brougnt toenjoln liquor nuisances,
whether prosecuted in the name of the state by
the county attorney, or in the name of a private
gétlizen of the county. State v. Douglass & Hopkins,
75 lowa,

CHAPTER 83, LAwWS OF 1886.—

A pharmacist whohas a permit tosell lntoxicat-
ing fliquors, but who sells them for purposes other
than the legitimate and actual necessities of med-
iclne, is subjeot to the utmost rigors of the laws
relating to the unlawful sales of such liquors. and
his liquors may be selzed under a search-warrant,
2 rovided In this chapter., State v. Ward el al.,

owa, ~—,
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CHAPTER (6, LAWS OF 1886.—

Under this chapter the plaintiff, if successful in
an action to abate a llquor nulsance, s entitled to
recover such attorney’s fees as may be reasonable
for the services necessari{ly rendered, in whatever
court, not less than twenty-five dollars. 1In a case
which was begun in the district court. removed to
the federal court, appealed to the supreme court
of the Uunlted States und remanded to the district
oourt where tt was instituted, held. that an attor-
ney's fee of three hundred and fifty dollars was
not unreasonable, and should have been allowed
upon the evidence. Farley v. 0'Malley, 77 Iowa. 531.

After an action to abate a uuisance by selling
liquors had been commenced under the Iowa pro-
hibitory laws, & statute was enacted authorizing
the taxing of an attorney’s fee against the detend-
ant. Held, that to apply this statute in that action
did not infringe the constitutional prohibition as
to ex post facto laws, as the fee thus collected was
art of the costs of the case, uozggn of penalty.

v. Gusheker, 43 N. W. Rep., 209,

SECTIONS 1717, 1806.—

Under these sections as amended, the electors of
a district townshlp have power to authorize their
board of directors to obtain, at the expense of the
district, such highways as the board may deem
necessary for proper access to the school-houses
of their district, and to vote a tax upon the tgx-
able property of the district for obtaining such
highways; and section 1806 makes this statute ap-
plicable to independent school-dlstricts. McShane
v. Indp’'d Dist. of Pleasant Grove, 76 Iowa, 333,

SECTION 1723.—

This section, which provides that contracts for
the construction of school houses shall be let to the
lowest responsible bidder, and bonds with suficient
susotios for the faithful performance of the con-
tracts, shall be requlired, coufers upon the school
directors no authority to contract with one who is
not the lowest bidder and does not furunish the
bonds required, and hence the acceptunce of his
bid does not constitute a contract. [Veitz v, Ind.
School-Dist. of Des Moines, 44 N. W. R., 606.

SECTION 1802.—

Where the population of a district having six
directors is, at the date of a given election, uced
to less than 500, only one director can then be
elected under this section, State v. Simkins et al.,
77 Iowa, 676.

SECTION 1806,—

This section does not refer merel
of officers of independent districts, but sonfors on
the electors the same general powers as those con-
ferred on the electors of district townships, and it
makes upgllcable to indepeudent distrists nets of
nineteent (ﬁeneral assembly, chapter 31, %wmg
electors of distriot townships the power of obtain-
ing highways necessary for access to school Laild-
ings, and of voting taxes for that purpose.
ggshane v. Board of School Directors et al., 76 lowa,

to the duties

SECTION 1623.—

Where a person purchases a stock of goods in
another county from thatin which he resides, and
gives a chattel mortgage for the price, whioh {3 re-
corded In the former county, and leaves them in
charge of his brother, who adds to the stook,
makes sales therefrom, pays debts, etc., all in the
namo of the vendee, there Is no such ** uetuul pos-
session '’ by the purchaser as contemplated by this
soction of the statute, requiring a chattel mort-
gage, where the mortgagor retains * actun! pos-
session,” 10 be recorded in the county where the
holder of the property resides. to be valid agalnst
creditors aud purchusers without notice, and the
mortguge has priority over one of a later date,
given Dby the purchaser, and recorded in the
county in which he lives. King v. Wallace et al., 42
N. W. R., 776.

SECTION 1934, —

Under this section of the Code an express trust
in land cannot be established by parol evidence.
Andrew v, Conearron et al., 716 Iowa, 251.

It is incompetent to establish by parol evidence
a trust in real property alleged to have been cre-
ated by an oral agreement, Richardson v, Haney
%lal., %6 Towa, 101; Andrew v. Concannon et al.. 1d:

8ECTION 1041, —

Though this section provides that no instrument
affecting real estate shall be of any valldity ne
agalnst subsequent purchasers. for a valuable
consideration, without notice, unless recorded.
etc,, an unrecorded bond for title takes precedence
of a subsequent quit claim deed; since the grantee
therein onnnot be regarded ns usurchaser withoxt
notico. Steele et al. v, Siour Valley Bank, 44 N. .
R., 564; overrullng Pettingillv. Devin, 35 Iowa. 353.

SECTION 1067.—

A deed of swamr land, by a county judge, may
be acknowledged in a county other than that of
his restdence, or of which he was the judge; and
if such acknowledgment were not valid, it is cured
by this sectlon of the Code, the acknowledgment
having been taken in 1860. Henderson v .Robinson,
76 lowa, 303,

A defective acknowledgment of a power of at-
torney, executed in 1867, and recorded before the
taking effect of the code of 1873, was cured by sec-
tion 1967. Collins v. Vallean, 43 N, W, R., 284,

In a case Involving the valldity of an ackoow-
ledgment of a deed, it was held that the defect
complained of was cured by this section of the

e. Henderson v. Robinson et al.. 76 Towa, 603.

SECTIONS 1976, 1983.—

Where a party under the occupying claimant
laws seeks to recover for improvements made by
him or his assignors upon land adjudged to an-
other person, and the only color of title under
which the lmprovements were made was posses-
slon, such possession must have been contlnuous
for dve years up to the time at which the suit was
brought for the recovery of the land; and if there
is no evidence of such continued possession, there
is nothing to submit to the jury. Welles et al. v.
Newsom, 76 Towa, 81,

Under section 1976 an occupylng claimant, who
{s in poussession, under color of title, cunnot re-
cover for improvements made before he aoquired
color of title li{ adverse possession. Snell v. Me-
chan, 46 N. W. R., 308,

SECTION 1000.—

There was a judgment against a married woman,
who was the owner of & homestead. She conveyed
the homestead by assigning her contract of pur-
chase under which sheheld the property, but her
husband did not jotn in the assignment, but they
both abandoned the homestead to the assignee.
Held, that she assignment was void, and that the
judgment became a lien upon the property. The
wife, notwithstunding her assignment, remained
the owner of the homeostead. which belng abnn-
doned. beenme liable for the judgment. DBelden v.
Younger, 76 Iowa, 567.

Since- the conveyance of the homstead by the
husband. in which his wife does not joln, Is, under
this section vold, such conveyance, when made w
a daughter, mu{; be attacked by any one having
au interest in the property. though all the bene-
ficiarivs of the homestead have apparently uac-

ulesced in the conveyance since It was made.

lton v. OUberneet al.. 4 N. W. R., 547

SECTION 1003.—

This section subjects the homestead to0 execu-
tion sale for deLts created by written contra
executed by the persons having power to conve
and expressly stipulating that the homestead
liable therefor; it shall not, in such case, be soldi
except to supply the deficlency remaining afte
exhausting the other property pledged for th
payment of the debt on the same written conse
tract. Sectlon 3099 provides that, when & judg:
ment is agalinst his ?rlnolp:\] and his suroty. th
officer having the collection thereof shall exhawag
the property of the principal before proceedin
scll that of the surety. In an action to foreclo:
a mortgage, it appeared that it had been execu
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by a husband and wife to secure his indebtedness
to the plaintiff; that it conveyed the land of each,
including the homestead, which belonged to she
husband; that subsequently Plaintl releused
from the mortgage the wife’s land, sthe wilue of
which wus greater than the debt, hcld, tilat she
homestead could not be subjected to auny part of
the debt, as the stasute givingcpm\ectlon to sure-
tieg will be constraed as subjéct to she homestead
law. Roekholt v. Kraft ¢t ux., 4 N. W. R., 580.

SECTIONS 1994, 199G, 1998.—

In an action to enjOin an execution sale of forty
acres of land claimed as a homestead, the plaint~
if's dwelling-house, which must be upon the
homestead premmses, was partly on the forty-acre
tract in question and partly upon a fo:ltg-acre
tract ndfo ning, belonging to the wife. Hela, that
the whole of his fortg-acre tract was not exexpft,
45 a bomestead, but that the homestead was pursly
on his land and partly on that of his wite. Also,
that the provisions of the etatute relating to the
marking out, platting and recording of home-
steads gave plaintiff ample protection without the
interference of 4 court in equltg and that his pe-
tition was proag;arly dismissed. Henderson v. Rain~
bow, 76 Iowa, 320,

SECTION 1906, —

In an action to set aside an unlawful execution
sale.of a homestead situated within a town plat,
in which it a red that it consisted of one acre
of ground, held, that the plainsiff had the burden
to show that its value did not exceed five hundred
dollars, in order to avold the sale of the excess
over one-half acre, but that the plaintiff's own
testimony that he offered to take four hundred
and fifty for it was sufficient in the ubsence of all
gg.lher evidence. Boot v. Brewster el al., 75 lowa,

SECTION 1997.—

Where a homestead, owned by the husband. is
used by him for the unlawful sale of intoxicating
liquors, it becomes liable for ines, costs and judg-
ments rendered against him on account of such
unlawful conduct; and the title being in him, 1t
makes no difference that such use of the home-
steadl Is without the consent and against the will
of his wite. McClure v. Braniff et al., 75 Iowa. 38,

In an action against the husband, who holds the
title to tho homestead, to subject it to the pay-
ment of a judgment, the wife has such an interest
in the homestoad us to entitle her to intervene for
the protection of the homestead, regardless of
whether I\-he busband asserts the homesteuad right
or not. .

SECTION 2007,—

Upon the death of the husband, the widow has
the election either to occupy und enjoy the home-
stead for life, or to take a distributive share ot
onc-third, in fee-simple, of the real estate of which
the husband was sclzed at the time of his deuth.
She cannot take both, but she may elect whichshe
will take; and until the distributive share is set
apart, she, by occupylug the homesteud, must be
regarded as having electcd to take it; so that a
mortgage made by her while oocugyinq it, upon
the undivided one-third of Ler husband’s real es-
tate, does not create a valid charge upon the
same as against the heirs in an action for&anl—
tion. MeDonald v. McDonald ¢ al., 76 Iowa, 137.

SECTION 2014.

The common law rule, that when a tenant for
years holds over after the termination of his lease,
with the ussent of his landlord, and pays rent ac-
cording to the terms of his lease, a tenancy from
year #0 year is established, is changed by this sec-
tion of the Code, which provides that ‘‘ any person
In the pussession of real property, with the assent
of the owner, Is presumed to be s tenant at will
unless the contrary is shown., O'Brien v. Truzel &
Bro., 78 Iowa, 760.

SeCTION 2015,
Where land Is leased for the gurpose only of
raising a crop of corn thereon, the rights of the

lessee exPire when the corn is harvested, and he is
notentitled, In the absence of a specialstipulation
therefor, to pasture his catsle upon the stocks.
The rights of the partles in such cases cannot be
ocontrolled Ly custom. Kyte v Keller, 706 Iowa, 34.

SECTION 2031,

Whero the defendant claimed that the highway
in question existed both by dedicasion and pre-
scription, the court instructed that** knowledge in
or notice to the owner of the use of the road as a
public highway ma{ be inferred from the use of
the road by the public in such manner as that the
owner, using his fucultles as a reasonably prudent
and observunt person, having care for hls prop-
erty, would see or learn of such use.” Held, that
this was not in conflict with the above section of
the Code, which provides that use of land shall not
be evidence of adverse possession; because (1) the
court did not state that such notice of use would
be notice of an adverse clalm; (2) other instruc-
tions In the charge avolded any misunderstanding
b{ the jury; and (3) she action was based upon an
alleged dedication, as well as upon prescription,
and said section relates to titles by prescription
ox%y. ncombe v. r8, 75 Iowa, 185.

nder this section requiring shat in order to sup-
port a claim of easement in land by adverse pos-
session for ten years, such })ossesslon must be
proved “ by evidence dlstinct rom, and independ-
ent of the use, and that the party against whom
the claim is made had express notice thereof,”
proof merely that for more than ten years the
plaintiff had kept the water of a stream diverted
80 us to flow over defendant’s land, s not suflicient
to establish a right to continue such use,
v. Hull, 74 fowa, 309,

Where the question was as to the existence of a
public highway, which, if it way a legal highway
at ull, became such either by dedication or pre-
scription, and there was evidence tending to show
a dedicatlon, held, that evidence of use by the pub-
lic was competent for the purpose of showing an
acceptance of the dedication, though not compe-
sent, under this section of the Code, to show title
in the public by prescription. The State v. Birm-
sngham et al., 74 Towa, 407,

SECTION 2077.—

This section of the Code does not prohibit an
oral agreement for the payment of ten per cent
interest; and where there has been such an oral
agreement, and the amount of such interest was
afterward ascertained and a promlissory note
glven therefor, 1t wus binding upon the parties,
and the creditors of the maker of the note cannot
llnmrfgzria. Férst Nat. Bank of Nevada v. Fenn, 75

owa, 221.

SECTIONS 2108, 3100.—

Where the holder of a note neglects either to
bring suit shereon or to allow the surety to do so,
when requested as provided by the statute, the
suret.{ will be discharged, notwithstanding the

rineipal hus removed from the state. Hayward v.
g‘ulla—t%n. 75 lowa, 871,

SECTION 2113.—

Under this section, providing that all written
contracts import a consideration, when the plaint-
iff has established the defendant’s signature to a
promissory note the burden otﬁmv ng no con-
slderation i8 on the defendant. cCormick Harest-
$ng Machine Co. v. Jacobson, 42 N. W. R., 499.

n an action on drafts drawn on defendants,
plaintiff was not required to reply to an answer
pleuding want of consideration, but had a right to
show that the drafts were accepted as a compro-
mise, though he had not pleaded a comgromise.
Gafford v. Am. Mort. & Invest. Co., 77 lowa. 736,

SECTION 2115.—~

This section of the Code makes invalid a general
assignment for the benefit of creditors which is
not made for the benetit of all the creditors in pro-
gortlun to the umount of their respective claims;

ut there is no statute depriving the debtor
of the common law right to muke a partial alsign-
ment of his proginrty for the benefit of his credi-
tors. Loomis & v. Stewart et al., 75 Iowa, 337,




14

NEW AND ADDITIONAL NOTES.

SECTION 2120.—

In the prosecution t:gainst the assignee of &
claim which was resisted, because filed more than
three months afser the first publication of the
notice of assignment, it appeared that she assignee
had made and filed a report, as required by this
section of the Code, and the report showed that
the notice had been duly published, Held. that
this was prima facie evidence of that fact, and
that the court would take judicial notice of It,
without a formal tender of the report in evidence.
Conles Lumber Company v, Meyer, 74 Iowa, 403,

SECTION 2120,—

In an action by a material man against a land-
lord to establish and enforce a landlord’s llen
upon improvements, placed on the premises by
the tenant, the fact that the plaintitf sought to
establish that the landlord was a purchaser of the
materials, and to make him personally liable did
not defeat the rights to a llen, under this section
of the Code, providing that one cannot have a lien
who has collateral security on the contract—
where the claim of personal llability was, before
trial, dismissed without prejudice. ational
Lumber Co. v. Bowman, 77 fowa. 706,

SROTION 2130,—

H. W. and 8. had agreed to form a corporation,
but it was not organized until some months later.
Meanwhile H., by arrangement with others, pur-
chased land In hid own name and erected a build-
ing thereon. all of which became the property of
the corporation after 1ts organization. Held that
H. was not entitled to a mechanic's lien upon the
property on account of the improvements made
thereon by him, because they were not made
under any contract with the owner of the land as
required by the stutute, he Leing himself the
owner at the time he made she improvements, and
the corporation was not In existence. But he/d
Sfurther that, he was entitled to judgment for the
expenditures made by him for its use and benefit,
The Littleton Savs. Bk. et al. v. The Osceola Land
Co. et al., 76 Iowu. 660.

SECTTION 2133, MILLER'S CODE.—

Where in the stutement filled with the clerk of
of the court as the foundation for a mechanic's
llen, the description ot the property to be charged
was as follows: “Thirty lengths of corn-cribbin
at Mill’s Station, Pottawattamie county, Jowa’';
held that it was too iudefinite for the purpose.
Rose & Wainwright v. T he Billingsly & Nanson Com.
Company. 74 Iowa, 51.

Where lumber was furnished for the erection of
numerous corn-oribs at several different places,
and tbe cribs were afterwurds sold to another
party, held that, if any of them were complete
when purchased, and it was not shown that any
of the lumber furnished within ninety days of the
purchase went into such completed cribs, thien the

urchaser took them free from any lien for the

umber,—no statement for a lien having been flled
unti] after the purchase., 3

SECTIONS 2135, 2133.—

Under section 2135, which provides that the lien
shall attach to the buildings. etc., for which the
materinls were furnished In preference to any,
prior lien on the land, and section 2133, which pro-
vides that the fajlure to flle the statement within
the time prescribed shallnot defeat the llen except
as to purchasers and incumbancers without no-
tioe, such a lien {s garamount to the lien of the
landlord for rent, he having notice of all of the
facts. National Lumber Co.v. Bowman, 77 lowa, T06.

‘Where the plaintiff was entitled to a mechanic’s
lienona bullr(']ing, which was superior to all other
liens, but H. had o mortgage which was a prior
lien on the land on whigh the building was sltu-
ated, Held, that the pla2lntiff was entitled to a
decree for the sale of the buillding ns personal
property. as against the owner, although the right
of redemption was thereby cut off, Luce et al. v.
Curtis el a-rl, 77 Iowa, 3iv.

£ sufllcient ground for divorce. Doolittle v.
43 N. W. R, 816.

SECTION 2208.—

An agreement between husband and wife b
which the former conveﬁs land to the latter n1
oonsideration of her relinquishment of all her
interests in other lands of 'his, being void under
this seotion of the Code, is not ratified by ber
mklnf Possesslon of the lands conveyed tO her,
and claiming them as her own, and omitfing them,
and the rents and profits thereof, from the in-
ventory of her husband’s assets filed by her as lis
executrix, as she is incompotent to satisfy her
husband’s invalid deed, upon which the agreement
to relinquish depends, and for the further reason
that the agreement itself is forbidden by law, and
she is not thereby barred of olaiming dower.
Shane v. McNeill et al., 76 Iowa, 450,

SECTION 2211.—

The keeping of boarders by a married woman s
such a business, independent of her duties as s
wife, as entitles her to the proceeds of such busi-
ness a8 her own. Gilbert, Hedge & Oo. v. Glemy et al.,
75 Iowa, 513.

SECTION 2222.—

In an action by a wife for divorce on the ground
of habitual drunkenness of her husband, although
there was no direct corroboration of her testimony
that he acquired the habit after marriage, yet as
the testimony of the other witnesses tended indi-
rectly to establish that claim. Held, that the cor-
roboration was suficient as In this section pro-
vided. v. Lewis, 75 Iowa, 200.

BECTION 2223, PAR. 2.~

Want of affection between husband and wifeis.
no defense in an action for divorce on the und
of Ec,iesengm. Taylor v. Taylor, 45 N. W. R., ﬁo

AR.

In action for divorce, by the wife, it appeared
that the defendant habitually abused her, ad-
dressing her in profane and obscene language.
applying a;%})robious epethets to her, and on
several occasions trea her with physical vio-
lepce; that he falsel{ accused ber of infidelity,
and misused the children in her presence; that
she was stricken with paralysis, and during her
flliness he showed the utmost indifference, and
tried, In many ways, to irritate and anno her,]

Held, that. while no single act of his was suficient
to endanger her life, yet, since the general effect '
was to undermine her health, his conduct was)

SECTION 2224.—

By this sectlon of the Code the gre%nancy of &
woman by a man other than her husband at the
time of the marriage I8 a cause for divorce to the
husband, and he i8 under no legal obligation te
live with her, nor can he be required to suppon
her or malntaln the child, and his agreement to do
these things 18 not sufficient consideration for his
gaxéomissory note. Branasum v. O'Conner, 7 Jows.

SECTION 2220,

Where a decree of divorce has been
the custody of a child awarded the plaintiff, and s
certiain sum in alimony awarded in her favor. this
i8 conclusive on the purties so long as the circum-
stunces remain the sume; and a subsequent sup-
plemental proceeding, or independeunt actlon
seeking to recover an udditional sum for the sup-
port of the child, cannot be maintained withou:
alleging such change in the circumstances of the
gart-les as would make an additionul order expe-

fent. Refd v. Redd, 74 Jowa, 661

SECTION 2236.—

Where a marriage was decrecd to be a nullity or
account of the insanity of the husband at the time
of the contract, and it appeared that the wife was
in gocd health when married, but thatshe had lost
her heulth on account of the deprivutions suffered
by her while llving with her husband, and it fur-
ther appeared that he was worth about fiftees
thousund dollars at the time the marrlage was
annulled by the decree, held, thut an allowance to

nted and
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her of thirty-five hundred dollars was fair com-
Barber

pensation under this section of the Qode.
v, r, 74 Iowa, 301,

SBOTION 2263, —

A mortgage made by a guardian as such is vold
as agalinst the ward, unless approved by the court.
But after such mortgage has n foreclosed in an
aetion to which the ward has been made a party
by due and legal service of notice, he cannot ques-
tion ity validity in an action brought to invalidate
it, and set aside the title of the purchaser at the
foreclosure sale. Downs v. Mannet al., 76 lowa, T2%3.

SECTI10KR 2322, —

Ever since the enactment of the Code of 1851, a
testator in this state has had the right to dispose
of his propersy by will as he pleased, and an heir
to whom noth n:g is devised tukes nothing. Hal
el al. v. Stinnett el al., 74 Iowa, 279,

SECTION 2340.—

Since the amendment of this section by chapter
11, laws of 1876, giving the right to a jury trial in
cases of the proof of wills when contested, the
judgment in such cases is conclusive upon the
parties. And in this case, when the will was
offered for probate, and parties made their con-
test, and had a full trial, with the right to demand
a jury, whioh they waived, held, that they cannot
now Institute an original pmceedin% and try
aﬁain the idensical guessions which have been
adjudicated agninst them. Smithet al.v. James and
Haverstock, 74 Iows, 462.

SECTION 2358, — *

This section, provldlnﬁ that the probate of a will
shall be conclusive until it is set aside in an orig-
fnal or alppellat.e proceedlug. allows such original
or appellase proceeding to be brought by one who
was 4 purty to she ?ro ate, but was only notitied
thereof by publicavion and did not appear. Gregg
el al. v. Meyalt et al., 43 N. W. R., 760, Following
saIne cuse, 42 Id., 461,

SECTION 2368.—

A debtor residlng in a state other than that of
his ereditors’ doroicile may legally pay a note to
the administrator, appoin n the latter state,
before administration 1s granted in any other
stute, though the note has never been in said
administrator's possession, but is held by an at-
residing {n & third state, in whose hands it
was placed for colleotion by the creditor. Bull v.
Fuller et al., 42 N. W. R., 572.

SBCTION 2275.—

An anti-nuptial contract, providing that during
marrisge nelther party should be restricted In the
dis ition of their property, real and personal,
and suthorizing each to execute deeds withount
the cunsent or signature of the other, does not
include the right of diposal by will s0 as to defeat
the widow's right to an allowanoe for a year's sup-
port for herself and children, as given under this
section of the Code, thougfm she may have re-
linquished by her agreement both her right to
th.)waebr; and homestead, In re Pest's Estate, 4 N. W.

The fact that the whole estate s disposed of by
the will does not prevent an allowance, as the
allowance, when necessary, to be paid prior to the
debts of the estate, which latter are preferred to
the rights of legatees, .

This section providing that the court shall, if
necessary, set otf to the widow and children under
fifteen years of age, of the decedent, or to either,
sufficient of his property, of such kind as shull be
deemed appropriate, to support them for twelve
months from the time of his death, Held, that if
the personal property is inadequate, a sale of the
renl estate mtl?. be ordered. “Newans v. Newans
eal., 44 N.W. K, 213,

SECTION 2370.—

In proceedings by an administrator, under this
section of the o, against the father and mother
of his intestate, it appeared that the father had in
his possession a note and a sum of money, which

rworne

he and his wife testifidd that intestate said were
to be given to ber. The note and money were in
ga ment for property sold by intestate the day

efore he died, and were never in his ssion,
but were delivered to his father shortly after his
deuth, Held, that thoe gift being unaccompanied by
possession was vold, and the administrator was
entitled to the property. ver V. Argo 6 ux., ¢4
N. W.R., 818.

SECTION 2403.—

Where tae heirs and devisees, who are ** comge-
tent to take possession,” donsent to an order
directing the administrator to ocollect the rents
and profits of real estate accrulng after the death
of decedent, and their appropriation to the pag-
ments of debts is shown to be necessary, the
adwmlinistrator may sue for and recover ther,
Toerring v. Lamp, 77 Iowa, 488,

SECTION 2408,

After the death of the mortgagor of chattels, the
mortgagee may, upon breach of the conditions of
the mortgage, proceed to foreclose by notice and
sale under the statute, just as he ml% t have done
had the mon%agor survived, and he is not re-
quired to file his claim and submit to the slow

rocess of administration to adjust priorities and

etermine his rights. v. Hor et al,, 5
Towa. 259,
SECTION 2455.—

A decedent at his death held a policy of life in-
surance payable to ‘‘his legal heirs.” He left,

surviving him, a widow and one ohild. This sec~
tlon of the Code, whioh provides that “if the in-
testate leave no issue the one-half of his estate
shall go to his parents and the other half to his
wife,” Is the only instance where the rights given
to the widow under the stutute partake of the
n;autxlre ofl 1heix°ship.toEt'!e:‘l¢:l, ;llllsat tlfn,%a\lvihole %gmunt
of the policy went e ¢ . ps v. Carpen-
teretall.),u 1% W. R., 808,

SECTTION 2475.—

Where heirs and representatives make applica-
tion to open an administrator’s acoount within
three months after settlement, and allege that no
re;’)ort was filed until over two years from the ap-
pointment, that it was then filed without notice to
them,.that fees were allowed to attorneys for
which no services were rendered, th;; make out a
case for relief. Van Akin et al. v. Welch, 45 .

. 408,

SECTION 2514.—

This cause having been brought and tried in the
oourt below as a law action, without any objeotion
on part of defendant, he cannot, on appeal, be
heard to complain that it should have been tried
a8 an aotion in equity. He should have moved ln
the trial court for a transfer of the cause to the
equity calendar, as provided in this section of the
Code. Spelman v, Gill, 75 Iowa, 717.

Where an action i3 commenced by equitable
proceedings, when the case made is not one for
equitable cognizance, the court rightly transfer-
red the causo to the law docket. Galliers v. Pep-
perset al., 76 Id.. 521,

That an action is in is
at law, 18 no ground for
tie, 77 1d., 168,

SECTIONS 2517, 2540,—

Where a defendant in an equitable action to
foreclose a mortgafe pleaded a counter-claim
upon which a légal Issue was framed, it was held
thut he was not entitled to have such issue tried
by a jury. Rymanv. , 76 Iowa, 587,

The provisions of this section have no aipglics-
tion to double actions seeking the same relfet, and
& motion to consolidate such actions was rlghtllqv
reluseds.m.famiaonv Burlington & W. R’y Co., 43 N.

DR U778

uity when the reme
emurrer. Riddls v,

SECTION 2518.—

Where a defendant has flled a motion to transfer
the cause to the law oaiendar, he i8 not required
to file his unswer until the motiou hus been de-
cided. ElUis & Ellis v. Butler, 78 Iowa, 8632,



16 NEW AND ADDITIONAL NOTES.
8eoTION 2517.— g:‘tﬁr x}a(zuins liable, as if no depoait

In an action to foreclose a mortgaie. the defend-
ant pleaded a counter-claim asking damages
against the plaintiff for slander, and he com-
pluined on appeal, because the court refused to
rant him a trial by jury on the counter-claim.
eld, that he was not entitled to such trial,—the
rule being that all issues of tact arising inequita-
ble actions must be tried by the court. Ryman v.
, 16 lowa, 587.

8xCTION 2520.—

*The provisions o? this seotion of the Code, con-
cerning the prosecution of a_civil action, provid-
ing that it shall he followed in special i)ro -
ing(sj. not otherwise regulated, so far as applicable.”
Held, that such application was properly made by
petition, and, where the admiunistrator filed no
unswer aud offered no proot, the allegation of the
petition should have been tuken as confessed, and
the rellerwpruyed for granted. Van 4kin ¢t al. v.
Welch, 45 N. W. R., 406,

SgcTION 2521, —

It 18 no objection that an application to the
court of probate wus made In [ess than fifteen
a_’ears after the rendition of the judgment, sought

be enforced, for such action was not an action
upon the judgment within the meaning of this
section, prohlbltln% actlons on jungmentsof courts
ot record within fifteen years after their rendi-
tion. Cofin v. Eistmingesr,

SECTION 2520,—

Under the third subdivision of this section the
statute begins to run against a tax-sale purchas.
er's action to recover redemption money paldinto
the auditor’s otfice, which an ordinauce directs the
suditor to hold subject to the order of the pur-
chaser or his assignee. when the auditor in office
receives the money from his predecessor, and not
when {t is first paid invo the office. Suvcessive of-
flcers are not to be regarded one and the same

erson, or as impersonal, except where they stand

or and represent the public. Hintrager v. Richler
et al., 76 Towa, 406.

SECTION 2442.—

Under this section, providing that the widow of
8 non-resident alien shall be entitled to the same
rights in the pruperty of her husband as a resi-
dent, except as agalnst a purchaser from the dece-
dent, the term *‘non-resident alien” means one
§h€vresldc? out of the state. In re Gill's Estate, ¢4

'y

Towa, 30,

Moi‘tg;gee's of the property of such non-resident
alien nrelpurcbu.sers, within the meaning of this
seotion. Id.

8ecTIoN 2421.—

The fact that a claim against an estate is not
proven within a year after the first notice of
administration is given as ret‘ulred b(v this seo-
tion, does not effect the jurisdlction of the court
to determine the vaildity of such clalm. McLeary
et al. v. Duran et al., 44 N. W, R., 360.

It i3 the province of the court, sitting in equity,
to decide whether the bar of the statute should De
removed on account of pecullar circumstances,
provided under thls section of the Cade, but whea
the bar .. removed, it is error to refuse a Jury trial
10 establish the claim. if it i3 disputed. Lammuv.
Sovy, (two cases). 44 N. W. R., 343,

SECTION M35.—

Under this seotlon, judgment may bYe rendered
agalnsb an administrator, who has made u tender
of payment, which was refused, where he falls to
keep the tender good by bringing the money lanto
court, or tails to puy the same on demand. Ram-
water v. Hummell, 44 N. W. R., 814.

Where an adminlistrator hus been ordered by the
Broba&e sourt to pay a sum of money to one of the

eirs of his intestate. his teander of such sum
establlishes his 1iability to pay the same. Id.

Where after refusal to -iccept such teudsr the
administrator deposits tiie moue{] fn bank to the
helr's credit, but fails to notify him of such de-
poslt, until after the bank has falled, the ad minlss

SECTION 2440.— .

A sale by a referee in partition {3 a ju
within the meaning of section, giving:
dower in such property of her hus d u
not been sold on execution or any other j
sale.” Williamsv. Wescott, 77 lowa, 332

SECTIONS 2441, 2451.—

Bection 2441 of the Code provides that
tributive share of the ;widow In the d
estate, ’shall be set off as to include the o
dwelling house given by law to the ho
s ¢« + unlessshe prefers a different arranz
But no different arrungement shall be
where It would bave the effect Lo prejud!
rights of creditors. By section 2451, it s p
that If the land cannot be divided it must
Held that, where the land is sold, oreditors
decedent's helrs have no such Interest
estate as will entitle them to require the
share to be pald exclusively from the
the bhomestead, which in the hands of the
is by section 2008, exempted from liability
gll(t,teoedent debts. Kite v. Kile et al., 44 N.

1 h
That the plaintl®t did not know that her
was required by law to be filed within oney
the date of publication of the appointment
administrator was insufficient excuse for
}his section of the statute. Roaf v. Kn
owa,

SECTION 2452.—

A bequest to the wife of the testator *
property of every name and nature, as long
shall llve,” followed b,
testator's daughters of 8o much of the p.
may remain at the death of the wife, creates
estate in the wife, with a power of dispositios
plied from the nature of the property and the
to which it was adapted. Such bequest affect
widow's distributive share of the estase,
the meaning of section 2452 of the Code, and i
does not olect, after notice, to take under the
she caunnot take the benefit of the provisinos
for her therein. Inre Fuoster's Will, 76 Iowa, 36!

A devise of a life estate to the wife of'
testator does not bar her right to a distribut
share in his reulty, there belag no provision lo
will contraty to or inconsistent with such ¢
struction. Ho v. Watson el al., Id., 229.

Uunder the provisious ot thls section of theC
the widow’s share cannot be affected by any
of her husband, unless she consents thereto wi!
six months after she receives notice of the '
visions of the will, by the other parties intere
in the estate, no election by her I3 necessary.
does the time within which it must be made
to run till the notloe is given: there being no
sumption that she has knowledge of the provils
of the will. Id.

The fallure of a widow to file her electlo
tuke uuder the will of her husband does not a
her right to so tuke, when no notice has
served on her of the provisions of the will.
section of the Code gives her six months after
service of such notlece to file her eleotion, snc
fact that she has knowledge ot the provisio
the will makes no difference. Howard v. W
%at., 76 Iowa, 220, See also In re Will of Foster

8LOoTION 2520, —

An original notice in an action on acoount
delivered to the sheriff und duly served M
1838, On the 24th of June following would
been barred Ly the statute of limltations.
notice was defective, in that it required tht
fendants to appear at the next August term o
circuit court, which, it stated, would begia o
30th du{ of August, when in fact it begun o
3ist of that month. At this tecm there wus n
pearance for defendants, and the cause was
tinued and another notice served on the dei
ants, Hdd, that the defaot in the first notice
fatal, and that the beginning of the aotion ¢
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from the time the second notice was placed in the
hands of the sheriff, which was after the action
;vsgs barred. Fernekes & Bros. v. Case et al., 75 Iowa,

Covenants of selzinr and of good right to convey
are synonymous; and if, at the time of the con-
veyance, the grantor does not own the land, the
covenant is broken Immegdiately, and the right of
antion at once accrues. snd {s barred by the stat-
ute after the lapse of ten years from that time,
under this section of the Code. Mitchell v. Kepler,
75 Iowa, 207,

The statute of 1imitations will not commence to
run in favor of .a ballee until he denies the balil-
ment and converts the proi)ertg to his own use.
Accordingly, where the plalntiff deposited with
defendant a watch, to be repaired, and for safe
keeping, and did not demand It for a period of ten
zears, when the defendant ref deliver it,

, that an action for oconversion might be
brought at any time within five years after-such
tllemand and refusal. Reisenstetn v. Marquardt, 75

owa., 204,

Where the statute of limitations begins to run
agalnst an ancestor in his life-time, it will not
cease torun upon his death, except as to minor
heirs. See section 2535 of Code. Grether v. Clark,
%5 Iowa, 383.

This paragraph provides that actions founded
on unwritten contracts, and those brought for in-
juries to propert{, or for reliet on the ground of
fraud, in cases heretofore solely cognlzable ina
court of chancery, and all other actions not other-
wise provided for, must be brought within five

ears after the cuuse of action acocrued. Section

530 provides that in actions for relief on the
ground of fraud or mistake, the cause of action
will not be deemed to have accrued until thedraud
or mistake complained of shall have been dlscov-
ered, Held. that an action against a rallroad com-
any to recover the excess of charges required to
paid by the plaintiff over those required of
other persons for the same service, brought more
than five years after the cause of action acerued,
its exlstence being fraudulently concealed by de-
fendant, 1s not within section 2530, being an action
at lawéwCan'ier v, Chicago, R. I. & P. R’y Co., 44 N.

.

SECTIONS 2520, 2530. !
By these sectlons of the Code, an action for re-
lief for fraud in exclusively equitable cases must
brought within five years after discovery,
Where an alleged frauduleat deed was executed
in 1874, and recorded two years later, held, that
the recording of the deed operated as a discovery
of the fraud as to a creditor who had obtained
judgment before its execution, there being no evi-
dence that such discovery was unavallable as a
basis of further inquiry and proceedinﬁ Hawl&#
Iidpg'?';. et al., T Iowa, 20; Francis v. Wallace,

SECTION 2531,—

Where in an action for rent of sewing machine
for a number of years, the evidence showed
no contract except that plaintif bought the ma-
chine, took it to defendant's house and left it
thiere o be used by the family, it was presumed
that the account was not continuous, and that the
running of the statute of limitations was not sus-
pended under this section of the statute, which
provides that when there is a continuous open ac-
count the cause of action shall be deemed to have
accrued on the date of the lust item. Gavin
Bischoff, 45 N. W. R., 306.

SECTION 2532.—

*The sheriff of the proper coune{v " within the
meaning of this section, is8 sheriff o the county in
which the action is brought, although the defend-
ant 1s in tact in another county. Hampe v. Shaffer
o al., 76 Towa, 563.

SECTION 2585,—

For injuries resulting in the death of a minor, a
right of action accrues to his administrator at the
time of bis death, and the statute of limitations
bes‘}ln to run, unaffected by this section. Murphy
2. Chicago, M. & St. P. R'y Co., 4 N. W. R., 802,

v.

SECTIONS 2543, 2544.—

Under these sectlons every action must be prose-
cuted in the name of the real party in interest,
except that a trusteo of an express trust, ora party
with whom or in whose name a contract 18 made
for another's benefit, and others specified, may sue
alone in their own names, it was accordingly held
that one holding the legal title to land may sue in
relation thereto, though she paid nothing for it,
and her counsel pald the consideration and had
the conveyance made to her without her knowl-
ed’fe. Cassidy v. Woodward, T7 Iowa, 354.

he persons who compose the board of health of
a township are not trustees of an express trust,
and are not entitled under these sections of the
Code, sue In thelr own names to recover money
for the use of sald board. Sanderson et al. v. Cerro
Go County, 45 N. W. R., 660.

SECTION 2544.—

Upon a division of a religious society, under an
agreement for an a.l)portlonment of its properta{
between the new socleties organized by the sever
faotions, the trustees of one of the new societies,
appointed for the purpose of collecting its dues
from the other new soclety under the contract of
a division, are the proper parties to bring an
action for that purpose, though the socliety for
which they act is not incorporated; and the fact
that the name of the society 13 joined with theirs
nsrala.lntlﬂ.'s does not effect thelr rhiht to recover.
Arts et al. v. Guthrie et al., 75 Towa, 674.

SECTION 2545.—

This section provides that “all persons having
an interest in the subject of the action. and in ob--
talnlnf the rellef demanded, may be jolned as
plaintiffs,” and section 2683 permits such persons
to unite with the-plaintiff or to intervene in an
action. Held, that the several judgment creditors
might unite in a petition allegiuf that they have
no adequate remedy at law, seeking a discovery of
the judgment debtor's property, and to compel
defendants, trustees of the judgment debtor, to
perform certain duties which they allege will place
such property within reach of 1igal process.
Gomllczal.v. Gateset al., 44 N. W. R., 905

SEOTION 25668.—

A judgment against a minor is void where there
has been no appearance for him, either by his reg-
ular guardian or by a guardian ad litem. Dohms v.
Mann et al., 76 Iowa. 728

SECTION 2580.—

Under this section of the Code, an action against
a foreign corporation may be maintalned In the
courts of this state when it is alded by attachment
proceedln‘fs a%;:.inst the propertg o® such corpora-
tion found within this state; and a judgment of a
federal court in this state, dismissing a former
action based on the same cause. but not aided by
attachment, on_the ground that it had no juris-
diotion of the defendant, i3 no bar to the subse-

uent action alded by attachment. Weyand v.
?’7&6 Atchison, Topeka & Santa Fe R'y Co.,'75 Iowa,
SECTION 2581.—

This section provides that when by its terms a
written contract is to be performed lu any partic-
ular place, an action for the breach thereof ma{ys
be brought in the county in which such place
situated. Defendant ordered plaintiffs to manu-
fucture and ship to him at 8., & wagon, and agreed
to pay one-half cash and the Dalance 1n six
months, * sald account to be Bettled by note at A.
on recelpt of goods.” Held, that defendant was to
perrorm‘bﬁthe note at A., and the right of action

:Y

was for ure to do so, and that the action was
propetglg brought in the county in which A. was
situated. Bri y et al. v, Palen, 42 N. W. R., 623,

SECTION 2580.—

Where & non-resident defendant is found and
served with a notice witbhin a county other than
the one in which he is sued, a motion to dismliss
the action will be denied, as his remedy is to ask
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a removal of the actlon to the county in which he
was served. Marguardt et al. v. Thompson, 42 N. W,

. »

SECTION 2500.—

Under this section, uiring that & motlon for
a change of venue on the ground of prejudice of
the inhabitants of the county in which suit is
brought, or undue influence of an attorney in the
suit, must be su rted by the @ling by the appli-
cant of ‘‘an affidavit, verifled by himself and
three disinterested persons,” one afidavit verified
b{ the applicant und a separate afidavit by three
disinterested persons, setting forth substantiall
the same statements asare contained in the appli-
cant’'s affidavit ss to the facts required by the
statute, are sufficient. Deere et al.v. Bagley, 45 N.

SECTION 2500, SUBDIVISION 3.—

The granting of a change of venue under this
provision is a matter of discretion, though there
were no counter affidavits, and the aflants were
not brought into court and examined, Garretlv.

ickler et al., 42 N. W. R., 821.

Under this section of the Code, as amended by
chapter 04, luws of 1884, an aﬁpllcatlon fora chunge
of venue on the groun& of alleged ?sl;:ej udice of the
;udge. is addressed to the sound discretion of the

udge, and this is so though no “counter affida-
vita” are filed, nor the afiants examined in court.
The judge is not, as a matter of course, to grant
the change, but “being fully advised,” he must

decide “according to the very rights and merits ot
the matter.” Goarrelt v. Bicklin, Winzer & Co., 8
Iowa, 115,
SECTION £600.—

Where the petition was not filed until after the

time fixed therefor in the original notlice. it was
error for the court to refuse to dismlss the case on
the motion of defendant; but this error was walved
by the defendants then agpearlng and answerin

the petition, thus giving the court jurisdiction o
his person—having already jurisdiction of the sub-
oot m‘a%tt,er of the action. Paddleford v. Cook, T4
owa, $33.

SBOTION 2604.—

Where a return of the service of a notice to re-
deem land sold at tux-sale, {s made on the same
paper, it may be verified By o proper atlidavit
attached and refering thereto; it need not be on
the same paper. Nor the return show the county
of service; for that is immaterial where the ser-
vice 1s personal. Nor is such service deficient be-
cause It does not show for what county the acting

notary was qualified assuch; forof that the courts
gggke Judiclal notice. Rowland v. Brown. 7 Iowa,

. .
SECTION 2610.—

Plaintiff demanded of Benton county five hun-
dred dollars because of injuries to hils wife on
account of a defective bridge, and the clalm was
rejected, and an actlon was brought for that
amount, but afterwards, by amendment the
amount claimed was enlarged, on the ground that
the injuries had turned out to_be much more ser-
fous than at first supgosed. Held that it was error
to allow .a recovery for the larger amount. since,
no clalm therefor had been gresented to the hoard
of supervisors, as required by this section of the
Code. Mursh v. Benlon Cuunt;{x";ﬁ Iowa, 469.

A claim presented to the ard of supervisors
and payment demanded, for **"dumages for loss of
life of claimant’s intestate by falling from a bridge
by reason of the negligence of the county"” in {ts
construction, and stating the amount of damages,
is sufficliently definite, under this section, without
proof of tho death, or specification of the facts con-
stituting the negligence. Dale v. Webster County,
76 Towa, 370,

SECTION 2612.—

The recording agerit of an Insurance company,
whose business is merely to write policies and look
after the interests of company {n connection with
preperty insured by him, is not an agent employed

in the general management of the business, within
the meaning of this section of the Code, relating o
the service of process on corporations. State Ds.
Co. v. Waterhouse et al., 43 N. W. R., 611

BECTIONS 2612, 2613.—

An application for insurance was forwarded to
the plaintiffs company by one who was not &s
agent. but a mere volunteer. An original notice
in an action to recover on the alleged contract of
insurance was served on one B, who was plaintiffs’
recording a‘.fent in the county; that is, he had
nothing to do with the business of the company
except to wrltegolloles, and give uttention to such
gollcm a8 he had issued. and to look after the

usiness of the company in connection with the
property insured by him, held that the notice and
service were vold as to the plaintiff—not being
authorized by section 2612 of the Code, because B
was not an agent employed in the general man-
agement of the business of the company; nor by
section 2613, because the actlon did not grow out
of, nor was {t connected with the office or agency
g7f4B. T he State Ins. Co. v. Waterhouse et al., T8 Iowa,

SECTION 2618, —

This section of the Code authorizes service of the
original notice in an action for partition of real
estate, upon non-resident defendants, and is sufi-
cient service, though such non-residents are
minors. Williams et al. v. Wescott et al., 77 Iow a, 332

SECTION 2628.—

The doctrine of liz pendens under this section
does pot apply to a petition for divorce, alleging
that defendant has real and personal property.
and a.skluq for alimony, and tbat it be charged as
a speclal lien upon_the realty. A mortgage exe-
cuted and recorded after such petitionis filed is
superior to either of the judgments for temporar

or rmanent alimony subsequently rendered.
Seoft v. et al., 7 lowa, 483.
SECTIOR 2640.—

A plaintiff may, In the same action in different
counts, join a claim to recover rent of real prop-
erty under an implied contract, and also a claim
for damages for the wrongful occupation of the
same property for the same time. In this case the
first olaim wus pleaded in the original petition
and the second one in an amendment. etal.
v. Hinson et al., 76 Iowa, 714,

SECTION 2630.—

Under this section but one demurrer to & plead-
ing can be filed, and aso-called *“aumended demur-
rer” which presents wholly new matter, and ar-
rests the progress of the cause, is no part of, nor
an amendment to, the first demurrer, for which
cost.;7 ;nay be taxed., Lundbeck v. Pilmair, 43 N. W

Under a rule that a fee should be taxed in favor
of o successful party on the decision of a demur-
rer, held, that such fee should have been taxcd
against the defendant upon the overruling of kis
second demurrer, which he entitled an ‘“‘amendcd
demurrer,” but which could not be so regarded.
because it presented wholly new matter. Althouzh
a demurrer following a demurrer 18 forbidden by
vhis section of the Code, defendant could not, hav-
fng had the benefit of his unlawful demurr.r.
escapeo the penalty on the ground that it was tlleg-
ally filed and should have been assalled by motion.
Lundbeck v. Pilmair, 78 lowa. 434.

SECTION 2650.—

Where the plaintiff fails to stute a materlal fact
{n his petition, and no objection is made thereto
by demurror or answer, the objection is deemed
walved, and none can be urged thereto in the su-
preme court on appeal. Lynn v. Morse, 76 Iowa, 066,

A defect in verification of a petition in attach-
ment is walved by answering and going to trial.
It 13 not ground for a motion in arrest of judg-
ment. Turner v. You et al., 78 Iowa, 258." Soe,
also, Mitchell v. Joyce, Id., 49,
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SECTIONS 2653, 2657, 2710,—

It is provided in these sections of the Code that
the defendant may plead in his answer us many
distinct or inconsistent defenses as he has, and
that cach nflirmative defense must be set forth in
distinet division of the apnswer. In an action
against a raliroad company for negligently burn-
ing plaintiff’s hay, the tirst division of the answer,
gfter udmitting defendant to be a corporation as
dlleged, and denied ** each and every other allega-
tion coutained in said petition not herein other-
wise admitted.” Held, that the words * not hercin
otherwise admitted,’” referred to the whole answer,
and was not a statement of a ditferent defense in
a distinct division; and where the plaintiff's own-
ership of the hay sued for was admlitted in the
seoond division of the answer, the admission of

impro&)er evidence of such ownership was not
gre&x ﬁ‘f‘%}é Comes v. The C., M. &£ St P. R'y Co., 83

SECTION 2850, PARAGRAPH 3.—

In an actlon upon contract against several de-
fendants a cause of action against the plaintiff
arlsing out of matters independent of the con-
tract, must be in favor of all the defendants in
order to be pleadable as a counter-claim. And so
in an actlon on a promissory note ngainst the prin-
cipal and surety, a cause of action against the
plaintiff and in favor of the surety alone, cannot
e thus pleaded; but in such case. as an exception
1o the rule, & cause of action in fuvor of the prin-
cipal alone, may be so pleaded. Corbett v. Hughes
‘{f& Ié)]w"‘ 281. See, nlso, Reecves v. Chambers, 67

SECTION 2630, —

In an action by an administrator against scveral
persons on a note given to the intestate, a debt
contracted by the intestate to one of the defend-
ants 18 u proper counter-clalm under the Code
(8 2659), being a cuuse of actlon in favor of one of
the defendants. Sherman v. Haleet al,, 76 lowa, 383,
. The term * counter-claim,"” as used in the Code
includes the ‘‘set-off.,” ‘*counter-claim,” and
*‘cross-demand " of the Revision. And In an ac-
tion by an administrator the two makers of a
promissory note to his intestate, a clalm in favor
of one of the defendants for boarding the intes-
tate’s son may be pleaded as s counter-claim un-
der this section of the Code. Id.

SECTION 20685.—

A plen in uvoidance must, for the purpose of the
Rlea, confess the matter which It seeks to avold;
ut such confession need not be in terms, but ma
be bg implication; and such implication wifl
arlse by operatlon of law, where the plea in avoid-
ance does not deny any of the matter sought to be
avolded. Dayv. The Mill Owners’ Mutual Fire Ins.

Co.. 75 lowa, 694,

An auswer cannot be sald to contaln a counter-
claim, so as to necessitate a reply, where a dooree
in favor of defendants on the allegations of the
petition would give them all the retlof which they
would obtain un the averments of thelr answer.
Kavalier v. Machula, 41 N. W. R., 500,

No reply s necessary to ufirmative tacts alleged
in an answer as a defense, whero the defense to
such matters does not rest upon the fucts avoiding
them. Chasev. Kaynor et al., 43 N. W. R., 260,

SECTION 2866.—
Altbhough new matter alleged in a reply must

not be inconsistent with the petition, yet where:

the answer and such reply ralsed an equitable
issue, and the plaintiff filed a motion to try the
cause 43 aun equitable actlon, which was so or-
dered, and no objection was made to the reply, or
the motion in the courtabelow, and the cuuse pro-
ceeded to trial, held. that no objectlon to the reply
could be heard in the supreme court. A4ddams
County v. Hunter et al., 78 Iowa, 328,

SECTION 2083.—

Where one creditor brings an action to set aside,
in his favor, a conveyunce alleged to be fraudulent
a8 t him, and another credltor comes in and
alleges that the conveyance is also fraudulent

as to him. and asks for similar rellef as to
himselt, he is not an intervenor, within the mean-
ing of the Code, (§ 2683) because he is not interested
in the matter in litigasion, nor in the success of
either parties to the actlon, nor against both; but
he is a mere interloper, and his pleadings arc un-
known to tho law and can have no legal effect.
Cousequently, a petition of intervention, so called,
in such a case, does not give constructive notlce,
under the doctrine ot lis pendens, that such person
claims an interest in the laund. The Des Moines
Ins Co.v. Lent et al., 75 Towa, 522,

Where one citlzen of a county has brought an
action to restrain and abate a liguor nuisiince,
another citizen of the same county has no right to
intervene and join the plaintlff in the prosecu-
tlon, because the right of lntervention, as given
by this section of the Code, must be based upon
private interest; while no private interest is in-
volved in this case, but the action is brought
wholly for the public benefit. Conley, Int., v,
Zerber, 74 Towa, 609,

SECTION 2686,—

In an action against a rallroad compauy for a
personal injury, alleged to have been caused by
the negligence of the section boss in causing the
speed of the train to be increased, the evidence
showed that it was the conductor who ordered the
inc¢rease of speed, Held, to be an lmmaterial vari-
ance under this section of the Code. Rayburn v.
Central Iowa R'y Co., 74 Towa, 637,

SECTION 2680.—

Although an original assignment of errors may
not be filed in the Supreme Court later than ten
days hefore the first day of the trial term, yet an
amendment to such assignment may be filed, un-
der this scetion, upon motion for leave to do so, at
any time before the submission of the cause; bat,
in this case. the costs accrued up to the time o
filling the amendment are taxed to the appellant.
Stanley v. Barringer, 74 lowa, 34.

It is within the discretion of the court to allowa
material amendment to be made in the pleadings
at any time. KEslich v. The Mason City & Fort Dodge
R_‘g Co., 15 lowa, 443.

nder this and other sections of the Code, it has
become the rule to allow amendments, and to
deny them Is the exce%t‘;on‘ Per ROTHROCK, Jus-
}lce, 1&) Newman v. Cov. Mut, Ins. Ass'n, 78
owa, 59, .

SECTION 2001.—

The right of a defendant to a continuance on
account of an amendment to the petition cannot
for the first time be urged in the Supreme Court
(7)_3’ appeal. Wyland et v. Mendel et al., 78 lowa,

SECTION 2704.— .

In an action against a city for negligence result-
fag'in injury to the plaintiff while driving on Its
streets, the plaintiff must allege and prove that
he wus free from contributory negligence, and the
defendant may, under a guneral denlal, prove acts
constituting contributory negligence on the part
of Plaintlﬂ. And in this cuse it was held that the
defendant was properly permitted, under a gen-
eral dealsal, to xin-ove that the plaintif was intoxi-
cated at the time of the accldent, which was at
night; it belng beyond coutroversy that it is neg-
ligence for an intoxicated person to drive on the
streets ot a clity in the night-time. Fernbach v.
City of Waterloo, 76 Jowa, 508,

SECTION 2710.—

In an action to recover the value of hay de-
stroyed by fire, the defendant in the first division
of his answer, ufter admitting certain averments,
proceeded: ** And It denies each und every other
allegation in said petition unless the same is herein
otherwise admitted.” In the second division cer-
tain other admissions were made. eld, that the
word **herein,"” used in the first division, referred
to the whole answer, and not only to the first divis-
ion, and that therefore the first division did not
set up a distinct defense unatfected by the ad-
missions ln the second division. Hence the errone-
ous admission of evidence to prove one of the
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ta.cgs s:lmltmg 1‘n the 8600{1(1 divls%on :vhas without Slﬁlox 2741.—

prejudice, and it was not error for the court to en the a llant { J

state these admissions In the lnstructions to the bhave the Judgg%%t. lgve:se?i g:'th?gl?onu:ge?m
ury. Comes v, Chicago, Mil. & St. P. R’y Co., 78 indismissing the case on the evidence given ai

owa, 391. rtgctl.‘)h;ed on the ugul, it is not necessary or prop
ring up to the supreme co
SRCTION 2712,— offered but not it Sw c;:he eviden

An amendment to a petition pleading a material v, Chamberlin ¢t al., &

fact, which is not denied by the answer, i1sto be  Whereona al l':lloga'i 216e'd

pe s designed to present to 1l
regarded as 9dngitted. Eslich v. The Mason City & court, the rulings of the court below in rejecti:
Fort R'y Co., T Iowa, 444, certain evidence, it Is unnecessary and improp
o uw) :?(tp‘imlt;llghme ubsttliact et\glc‘lence not.checasu

ECTION 2717.— a4 e exceptions en to su ruling

In an action to abate a liquor nusiance, where Hammond v. Wolf, ™ lowa, 227.
plaintiff shows his right to maintain the action b
alleging thut he is a citizen of the county, such SecTiON 2742.—
allegation 18 not put In i{ssue by a general denial ~ Whether the successor in ofice of the judge wt
of the fact, nor hy (what amounts to the same tries a oause may certify the evidence for @
thing) a dental of knowledge or information sufi- purpose of an appeal, quarre, but, at ali event
cient to form a bellef as to the truth of the aver- the certificate so made in this case was disn
ment. To form an issue in such case the facts garded, because It was not entitled as In any cas
rel!edt;)en wnﬂ;‘mlilve t{ne ﬁ“f;l Ml(l)lns of the peté;lotz and di(lldnot urport to be attached to the evidenc
must specitica pleaded in the answer, 'alg nor to identify it 1n any way. Pattersoncillc Ed
v. Hasselman et al., ’.Y{ lowa, 538, Inst, v. Coad, ’4}; Towa, 710, v

thA geﬁlltul inlt.he oenl?toate of g:le t.liljal Judee
¢ evidence In an equity case, that the cause s
SECTION 2720.— : Bi

In an sctlon for personal, plaiantiff alleged thut ?,‘;,2’,’,“;;‘,‘.‘3“,},‘”32,3‘;“&‘35102',d‘i,‘i,‘{‘,’?“’?";h ﬁ':
she was walking north on O street, and that the dgnce as roquired by this section of {hguch .
defendants driving south at u “furfous rate of gmenpded b chapter 35, laws of 1882. Th :,j
speed” on the same street, and that when they cate shoul by setting ‘out the names Ofeth“,,
reached M strect they turned their horses sud- pegses. or the name of the officer before imi
denly to go up M street, and before she could get the deposition was taken, and the date whe
out of the way the horses ran against her. Held tyien, or other explicit recital, identify with cet
ah;nl the dlrecltlIOH 131 which ﬂrle defgndam-ls Were tuinty the items b? evidence referred t.('r Remgt1

riving, as well as the rate of speed, was imma- s ! 2 irdi -
{,ﬁrial, alnld need not b& ru(;reg a8 ulléeged, é)ﬁntt.t&ac ﬁ;‘f’gsm,&owmu. "33; Cross v, Burlington & S. W. B

e petition was sustained by evidence that de- o
fendunts wero driving east on M strect. and that co‘:&m‘fﬁ?‘fhooteeliget:ﬂ:l11:‘%233-:‘::1‘:::‘:16 JES:
they negligently ran upon und injured tho plaint- |y not sufficient to authorize g trial ds novo. lo
itt, und aninstruction that plaintiff could recover gypreme court, where the abstract falls to st
only upon proof of the litteral averments of the that * it containe all th int

A bt : o at **it contains all the evidence contained in

ctition Wus erroneous. ne v. Digging, 8 record.” Polk County v, Nelson et al., apd t

owa, 521, * Same v. The Same,” 75 Iowa. 648.

D?‘flt?rl thisl::ectlonbere‘qulrlln the edvldencgln L)
equitable action to n writing and certified V7
1’I'hIS section prlovldels that in cerga}{\ b%ages tlég kl:]ea-l)"di? zﬁ,ﬁ'g;é?%;?ggntﬁgemoumfdmwl%:sg
slgnature to a written instrument sha ocem ’ g )
genuine, and ndmitted, unless denied hy the per- transiation of the short-band reporters note: r
son whose slgnature the same parports to be, but $uch action s not filed, though certified by t
that, *'if such instrument be not negotiuble. and JUdge within six months, the time limited by ~r
purports to be executed by a person not a party to tion 8153, for an appeal, the evidence will pot v
the proceeding, the signature thereto slml? not be Considered on appeul, et al. o. Macks

SgCTION 2730,—

Kavalicr
deemed genulne, and admitted, if u party to the % alc'ld“ Iowa. 121; Followed in Thomas ¢. X
proceeding * * * state under oath that he hag Janca. 1d., 209,
no knowledge or Information sufficlent to enable };A’ ccétiﬂcate of the Judge who tried the cam
him to form a hellef as to the feuulnencws of such ¥l ch does not include the evidence offered oo
signature.” Held, where the plaintiff ulleged him- f" !:hdbl}tdpurports to certify only the ervid
self to bo the owner of a contract for the purchase ‘1‘.“ u'Lledc' is futally defective, for the po
.of a_machine, by written assignment from the Ol u 'é“" novs, ou appeal. This section
vendor, and deféndant put in issue the execution thut for the purpose of trying u cuuse anew I
of the assignment and the plaintif’s ownershipof Subrome couirg f‘dl the ovidence offered on the
the claim, that the burden was upon plaintiff to m“’“’f’gg“ LIL by the judge. and made pa
show the existence of the assignment. its sub- }\!wdrec,)«.) . Giltrap v Waiters ¢t al., @2 Towa.
stance, and thut the contract was In force ut the And where tihe abstract fuils to state or -
time of the actlon. Probert et al. v. Andergon, 77 thatit contains wll the evidence offered on
Iowa. 60. trial, 1210 trial de novo can be had. Parks o.
ner

Under this section providing that when a writ- ' " ;
ten instrument Is referred to In a pleading, and is mﬁ?e‘}lﬁ;;‘si&oﬂa m&ﬁgnwthqc%c&osnwl?nsse;x;
incorporated in or attached to such pleading. the ment thut It contains all the evidence and &
signature thereto shall be deemed genuine and certified Ly the judge ¢ quo, does not aunthe
admitted, unless the person whose signature the g jew trial ander this seotfon, State v. Nelsor
sume purports to be shall, in n pleading or writ- 43 N, W. R., 0. . : '
ing, filed within the time allowed for pleading. ~Under this section the certificate of the ¢l
deny the genulneness of such signatures, under for the purpose of identifying and authent
outh. notes, coples of which were attuched 10 the record, and not for the purpose of
plaintiff's petition, may be introduced In evidence writton evidence of a part of
:vlt,hoult; pr(;ofdott Lge genulneness of t'he slg;m- must be done by the certificate of the )

ure, though defendant's answer consists of a : N :
gonerul denial. Dickey et. L. v. Baker ¢t. al..41 N. Rungev. Hahn, B N. W. Rop.. 380,

- R., 4. SECTION 2743.—

In an actlon on a gromlsory note, where the Under this section, the court, if either part
signature is not denled under oath, the note may quest it, shall give its decision In writing, st
be introduced in evidence without proof of the separately the facts found, and the le; con:
genuinencss of the signature. The fact that the lons found thereon, and the whole decision sh.
answer is sworn to makes no difference, where it a part of the record. and the finding shall har:
contains no such denial. Jones, Dickey & Co. v. eftect ot a special verdiot, and it was
Baker ¢t. al., 76 Iowa, 303, findings of fact and law must be made prior

”
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contemporaneous with the judgment; and that it
is irregular for the court to enter judgment and
. file she said finding at a subsequent day of the
term. An agreement between the parties that the
time for filing a blll of exceptions should be ex-
tended for ninety days. gave no aathority to the
Jjudge to fille his findings of fact after judgment
was rendered, Hodges v. man, 16 Lowa, 476,
SEOTION 2844.— -
When a defendant moves for a verdiot at the
close of plaintiff's evidence, and the court inti-
mates that the motion will be sustalned, but made
no entry on the calendar or given a direction for
defendant, there hus been no ‘* final submission *'
of the case, within this section, providing that
plaintiff may dismiss his aotlon * before finul sub-
mission of the case to the jury' or to the court,
when the trial is to the court.”” Morrisey v. The
Chicago & N. W. R'y Co., 45 N. W, B., 545.

SECTIONS 2779, 2780, 2782, 2783.—

Every party toaunactiontriedtoa iury is entitled
to have every fact or point esseutlal %o his case
called to the attention of the jury by his coun-
sel In argument; and, gulded by this principle,
the court muy, in {ts discretion, determine whether
ope or more counsel shall address the jury either in
the opening or closing of the argument. Accord-
ingly. where the plaintiffs had two counsel, and one
of thern addressed the jury in the opepingargument
and then statod that they would next be adressed
by counsel tor the defendant, after which his
assoclate would address them further on behalf
of theoplaintiffs, and the court then adjourned
until the noxt morning; when defendant's counsel
waived thelr right to address the Jury, whereupon
plaintiffs’ counsel who was to have made the
closing urgument clalmed the right to further ad-
dress the jury, which claim the court denled; h
on appeul, thut the supreme court could not 8nd
that the court below hud abused {its discretion; it
not appearing that there was any fallure by the
connscl who addressed the jury on behall of
plaintiif to tully and fairly present every fact and
point material to the plaintiffs case. C &
Murray v. MeMurray, 75 Iowa. 173,

SECTION 2788.—

It is crror to read to the jury the pleadings Ina
case, in charging the ?ury, when such pleadings are
not _copied into the Instructions as part thereof.
Hallv Carter et al., 74 Jowa, 364, But the judgment
will not be roeversed for such error where the lssues
wero sufficiently stated in other paragraphs of the
charge. Id.

SECTION 27R9.—

This soction provides that either party may
take and file excoptions to the givi or refusing
of Instructions within three days after the ver-
dfot, und may Include them {n 8 motion for a new
vrial, Held that exceptions to instructions alleged
for tho first time in a motion for a new trial filed
by agrecment three months after the trial, were
not jn time to enable the court to review them,
the agreoment to extend the time for filing the
motion for a new trial not having the effect of
exbendlng,the time for filing exceptions., Bush v.
Nicholis. t7 Iowa, 171. Edwards et al. v. Cosgro et al.

Where an exception to sn instruction was filed
the next day after the verdict was rendered, but
it did not specify the Pan of the charge objected
to, nor the ground of the objection, no question
was thercby raised for review on appeal. Norris v.
Kipp, 74 Jowa, 444,

ere an exception to an {nstruction was filled
the day after the verdict was rendered, but did
not specify the part of the charge, obj’ect.ed nor
the ground of objection. raises no question for
review in the supreme court. Id.

SECTION 2877.—

Under this section of the Code, a defendant
served by publisbed notice only, and against
whom a judgment by defarlt has been rendered,
bas two years from the date of the judgment to
appear and move for a new trial. The two years

eld v. Irvi

do not begin to run from the date of the default,
for the emtry of a default is not thé renditionof &

judgment. Walker v. Cameron et al., T8 Iowa, 315.
SECTION 3055.—~

An action against a sheriff to recover property
seized on execution cannot be maintained unless
the notice of ownership provided B&thls section
of the Code has been given. Dooliltle v. Hall, T8
Iowa, 571. P
SECTION 2787.—

Instructions and exception thereto are part of
of the record, and the not be made of

n
record by bill of exoepuz:ms. Allison et al. v. Jack
et al., 76 Iowa, 205,

SEQOTION 2808.—
The jury may, in their disoretion, return a
special verdict. Hall v. Carter. 74 Towa, 364,

SECTION 2822.—

Appellant agreed to submlt her cause, on the
facts and the law, to a referee, and she moved the
court for the confirmation of the report of the
referee as & whole; but on motion of ‘the referee
tho court set aside the conclusions of law as
found by the referce und rendered judgment on
its own views of the law from the faots tound;)dv
the referee. Held that ar{»ellunt was not entltled,
upon the setting aside of the referee’s conclusions
of law, to have the case submitted to a jury, as
she would have been, had the inding of facts also
?:(Im set ﬁlde. In re Assignment of Hooker & Son,

owa, 377, .

SECTION 2831.—

Under this section the bill of exceptions must
be flled during the term, unless the time is ex-
tended by consent or order of the court. Deering
, 76, Iowa, 519.

The time of filing a bill of exceptions may_be
extended by the stipulation of the parties flled in
the causo and such agreement will be binding
without the approval of the court. The State ex
rel Braden v. Chamberlin et al., 74 Iowa, 266.

SECTIONS 2831, 2835.—

A bill of exceptions to rullngs on evidence, in
the trial of an action at law, must be signed by
the judge, or, in case¢ he refuses to do so, by the
by -standers. It is not sufficient that the bill be
noted Ly the short-hand reporter and included in
the extended transeript of his notes, which is
gertificd by him. The Ind. Dist. of Fatrfield v.
Farmer et al., 74 Iowa, 744,

This section of the Code requires 4 billof excep-
tions to be filed during the term, unless by con-
sent of parties, or by order of the court or judge,
the time is extend In a case where the bill was
filed after the term, and without any such con-
sent or order. Held that, it should be stricken
from the flles on motion in the supreme court.
Deering & Co. v. Irving, 76 Iowa, 519,

SECTION 2837.—

The discretion lodged in the lower court, in the
matter of granting new trials will not be disturbed
by the supreme court, except in a_clear cuse of
Ia useﬁf that discretion. Peebles v. Peebles et al., T7
owa, 11,

SECTION 2838.—

Matters not in hearing In the verdiot may be
shown by afidavits of jurors, as for instance, that,
in determining whether a witness had. as he testi-
fiod, signed a paper which was in evidence, they
compared it with another paper which was erro-
neously supposed to he one which also claimed
to have written. Kruidnevier v. Shields, 70 Iowu, 428,

SmCeTIOoN 2844, —

Thereupon the final submission of a cause it is
error to allow the plaintiff to reverse the right to
dismiss without prejudice in the event that the
court shall decide the case against him., MeArthur
v. Schultz, 43 N. W. R., 233,

Under this section, one of two or more plaintiffs
in an action for partition of land, may dismiss the
aotion a8 to herself, on the ground that she has
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sold her interest in the land, and the fact that
there are other plaintiffs in the suit is immaterial.
Ocheltree et al. v, Hill. T Iowa. 721.

SECTION 2871.—

Where the order apJ)enled from was one setting
aside a judgment by defuult, held that the supeme
oourt could not consider a complaint muade by
appellant that appellee was permitted to file a
demurrer u‘hthe petition after the judgment had
been set aside, instead of an answer, as required
by this section of the Code. His remed
movoe to strike the demurrer from the files,
v, Hennessy, 74 [owa, 348,

SECTION 2877.— .

'I‘hel!wo years limitation period provide in this
section does not begin to run from the time of de-
fault, but from the time of the rendition of the
judgment. Walker v.Cameronetal., 43N. W. It,, 100

Tge two years limitation, provided in this sco-
tion, do not begin to run from the time of default,
but tro% the time of the rendition of the judg-
ment. 3

SECTION 2882,—

Where judgment creditors are not made parties
to the foreclosure of a senior mortgaﬁe lien, their
right to redeem is nbsolutely barred 1n ten years
from the date of their judgment, and cannot be
extended by the levy of un execution on the land
before the exi)lrntlon ot the ten years. Albeev.
Ourtis et al., 7T lowa, G644,

An action to enforce the llen of a judgment on
real estate twelve yearsafter its rendition is barred
by this section of the Code, which makes the judg-
ment a lien u[;on the land of the judgment debtor
for ten years from the date of the judgment. Polk
County v. Nelson, $3 N, W, R., 80,

A judgment is a lioen upon the equitable Interest
in real estute. owned or held by the defendant at
the time of its rendition, or subsequently acquired,
80 it was held that a judgment against defendunt
was g lien on real estate which he subsequently
acquired and took possession of under i contruct
of purchise, though it had not heen conveyed to
him., Rand & Co. v. Garner et al.. 35 lowa, 318

A judzment ceases Lo be u hen on lands after ten

ears from the date of rendition. Poik County v.

elgon et al.. 75 Iow::. 643,

as to
Jean

SECTIONS 2333, 2834 — -

By tliese sections a judzment 18 a licn u?on
fands i1 the county from the uate of rendition, hut
not upon lands in wnother cou:ity nntil the filing
of a certifie. transcript therein.
«ections are to be construed with reference to the
provisions requiring indexes to be kept and that
until a judgment is properly entered in the index,
it is not a lien, and the record is not notice, as
agalnst persons having no actual notice. A judg-
ment is not rendered within the meaning of these

rovisions until it is indexed, &tna Ins. Co. v.

esser et al., 77 Iowa, 381.

SECTION 2006,—

An adjudication denying the motion made under
this section, estops plaintiff from subsequentl
bringing an action to recover the amount cluimed,
though In such special proceeding he only asks for
a final order requiring defendant to pa{ over
money collected, and not for a judgment for the
amount., Hawk ¢t al. v. Evans et al., 76 Jowa, 583,

A motion based on sald section and containing
only the essential facts entitling plaintiff to the
relief asked, Is a privileged communication, and
not libelous. Id.

SECTION 2933.—

It is the duty of an executor to probate the will,
and he should not, in the absence of a showing of
bad faith, be held personally liable for the costs,
And in a case where the executors and others pro-
posed the will for probate, but it was contes on
the grounds of undue influence and lnocapacity,
and there was a general verdict for the ocon-
testants, held that a motion to tax all the costs,
except the fees of the witnesses to the will, to the
propoaents, was grope%lé overruled, Meeker et al.
v. Mecker et al., T4 Iowa, 362,

eld thut these.

SECTION 2040:—

The plaintiff held a ]udglaent against one of the
defendants rendered in nsas. The other de-
fendant was the wife of the judgment debtor. to
her he had conveyed land in lowua without con-
sideration. Held that plaintitff might maintain an
action in chancery against both defendants, \who
were non-residents of Iowa, for the purpose of ob-
taining judgment agalnst the busband, on the -
Kansas judgment, and agalnst the wife to subject
the land In lowa standing in her name, to the pay-
ment of the judgment 80 obtained; since it often
haﬂmns in actions in chancery that the same re-
liet Is not sought or granted against all parties
1(‘)llncd us&&crendunm. Taylor v. Branscombe et al.
vé Iowa. 534,

SECTION 2051.—

Damages resulting from false representations,
whereby one is induced to purcbase land and pay
therefor more than its true value, constitute a
‘“‘debt for lx]n-openy obtained under false pre-
tenses”’ within this section of the Code, prescrib-
ing such a debt as a cause for attachment. Stan-
hope v. Swafford et al., T Jowa, 504

SECTION 2061.—

Under this section of the Code, where there is a
recovery on an atta:hment bond for the wrongtul
suing out of the attachment, an attorney’s fee may
be allowed the plaintiff, cven though he recover
}mb u(zxsrilnal daroages. Lyman v. Landerbaugh, 5

owa, 481,

SECTION 3016.—

A procceding by Intervention in un attachment
suit, under this section of the Code, is not neces-
surily of an equitable nature, and cannot be so
regurded on appeal, when not so trcated In the
court below, Clinton National Bank v. S
mann, 74 Iowa, 104,

BECTION 2003,—

This being a grovisional proceeding under this
section of the Code, for the custody of Toperty
pending the determination of its rightful owner-
ghip, held that the evidence (see opinion) was suffi-
clent to justity an order reqfuirlng the pr?el"‘ts'z to
Le placed in the custody ot the court. Bra: v.
Allen, 76 Iowa, 50

SeCTION 2000.—

A motion for an order upon an attorney to pay
over monoey collected by him; under this section
of the Code, and which contains only a statement
of the facts essential to the recovery of the rellef
usked, is a privileged communicution, and is not
libelous. Hawk & Co. v. Evans et al. 76 Iowa, 563.

SECTION 2006, —

This secton of the Code requiring delivery bonds,
glven for attached chattels, to be filed with the
clerk of tho court, is directory merel* and a fail-
ure to so file the bond does not discharge the
obligors thereln. The New Haven Lumber Co. v.
Raymond et al.. 76 lowa, 225.

SECTIONS 3016, 3019,

Where attached property 1s ordered discharged
upon the petition of a third party clalmln; it,
under section 3016 of the Code, the plaintiff, in
order to ];revent the execution of the order, must
perfect his appeal within two days thereafter, as
provided in section 3019 of the Code; otherwise, the
%roperty will be discharged by operation of law.

yon v. Heenan, 76 Iowa, 580,

SECTION 3010.—

This section is not limited to a dissolution of the
attachment on motion of the defendant, but
applies to an order of discharge obtained one in-
tervening under section 3016, olaiming title to the
property,

SECTION 3055.—

A notice to the sheriff, under this section that
the property about tobe fevied upon by the sheriff,
whioh states merely that he must not ©* make levy
on * * * any personal property sltuated on
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(certaln lands) the same being my own individual
fropert.y. or that which I have leased, and which

am in full ?ossessiou of,” 18 indefinite us to the
ownership of the property, und cannot be made
the basis of replevin against the sheriff, Doolittle
v. Hall, Sherdff, 43 N. W. IR., 543.

Chapter 117, laws of 1886, giving to junior credit-
ors the right to levy on mortgaged chattels, upon
tender or puyment of the mortgage debt, does not
autborize the mortgageo to replevy the chattels
from the officer muking the levy, without givin
the notice of his claim required section ¢ )
the Code, even though the execution creditor has
not offered to pa%he mortgage debt. Danforth v.
Harlow, 71 Iowa, 236.

The provisions of thls section of the Code.
applies to special as well as general executioas.

he Bank of Reinbeck v. Brown, Sheriff, 76 Iowa, 606-

SECTION 3090.—

Where an execution sale Is set aside because the
land was a homestead, a fact not known to the.
purchaser at the time of the sale, bhe is entitled
under this section to recover the amount paid on
his purchasc, but has no right to have the judg-
me[ut ass;iglned to him. Jones v. Blumenstein et al.,
77 fowa. 361,

SRCOTIONS 3101, 3112,—

Where a confession of judgment anthorizing the
entry of u decree of foreclosure of a deed of trust
contains an agreement that the sale under the
decree shall be absolute, with no right ot redemp-
tion, a decree and sale in accordance with the
terms of the agreement is conclusive against a
subsequen{,v;udgment credltor. Cook v. McFarland
etal. 43 N. W.R., 518,

Such agreement is not invalldated by the l‘(}i)ro—
visionsof the above scctlons of the Code, regarding
the rights of holders of {unlor llens to redeem from
prior judgments and sales thereunder, Id.

SECTION 3102.—

‘While the statutory right to redeem property
sold under execution can De exercised only within
the perlod and in the manner prescribed by the
statute, the right of the grantee In a fraudulent
conveyance to discharge a Judgment agalnst his
grantor, which has been adjudged a lien on the
groéjerty, is un equitable one, and quite different.

nd where a husband conveyed his farm to his
wife in fraud of his creditors, and afterwards a
Judgment was recovered against him, and in an
action ugainst her it decreed to be a lien on the
farm. and before the sale she appealed from the
decree. but the appeal was not decided until more
than u year after the sale; held that, the sheriff
wus properly enjoined from executln%a deed under
the sale at the end of the year, and that upon the
decree creating the len upon the property being
affirmed, and the payment by her, soon thereafter,
to the clerk of the court in which the decree was
rendered, of the amount of the lien, though tbis
wus more than o year from the date of thesale, the

roperty was discharged of the lien. and the in-
unction against the sheriff was properly made
perpetual. Teabow! v. Jaffray & Company el al., T4
towa. 28
SecTioNs 3112, 5115.— ‘

After the expiration of nine months from the
date of an execution sale of land, no creditor has
right to redeem the land, unless the creditor who
hus last redeemed within the nine months enters
on the sale-book within ten days after the expira-
tion of the nine months, the utmost amount he is
wililng to credit on his claim, as provided in sec-
tion 3115 of the Code. In other words, the creditor
who has last redeccmed within the nine months,
muy if he choose, hold the land as against all per-
sons except the owner, but his llen, and the claims
out of which it arose, will In that case be oxtin-
guished. Leap v. Forrest, 76 Iowa. 185,

SEOTION 313.— :

Under thissection providing that the death ofonly
one of the defendants shall not provent exeocution
being issued, which, however, shall operate alone
on the survivors, and their property, execution

issued after the death of a sole defendant is inop-
erative. and it is immaterial that the property was
already held under attachment before defcndant’s
death, or that the judgment ¢n rem; sorvice havin,
been made by publication. Bull v. Gilhert et al.,

. 1

SECTION 3148.—

A referee n% inted under section 3137 of the
Code has jurisdiction under this section to 1ssue a
warrant of arrest of a debtor, upon the proot being
made as required by this section. arriage v.
Woodruff, 77 lowa, 201.

SECTION 3154.—

Where a petition for a new trial was founded on
fraud practiced by the successful party in obtain-
Ing the judgment and on unavoidable misfortune
preventing the petitioner from defending, as au-
thorized by this section of the Code, it was held,
that the appeal from the order striking the peti-
tion from the files, was not taken within six
months from the rendition of the default-judg-
ment was immaterial, as that judgment was not
involved in the uppeui in the sense that the Rpi)eal
;‘vns taken directly from it. Wischard v. McNell, 42

« K, DB,
Under this section a motion to set aside a Judg-
ment by default may be made at a verm subse-
uent to the term at which it was rendered.
alker v. Freelove, 45 N. W. R., 308.

SECTION 3154.—

Judgment by default for want of an answer was
rondered against the defendant Dec,17, 1887. June
5, 1888 ho filed a petition for a new trial under this
section of the Code. on the grounds of fraud and
unavoidable casualty, which was stricken from
the files. Within six months after the lust order,
but more than six manths after the judgment by
default, he appealed to the supreme court.
motion of the a.p]i'elleﬂ to dismiss the appeal be-
cause not takeu ln time. held that, though the
appeal could not properly be regarded as taken
from that judgment, ret that judgmont was in-
volved in the appeal from the order striking the
petition for a new_trial from the files, and hence
the motion could not be granted. Wishard v.
McNeil, 78 Iowa, 40.

Plaintiff made default in an action against him,
although he knew that the debt on which he was
sued had been pald and receipts given theretor.
In an action to set aside this judgment reande
by detault, he alleged that he was not able to find
the receipts prior to the rendition of the judg-
ment, but that he had since found them; but he
did not allege faots showing due diligence in
searching for the recelpts, Held, that be was not
entvitied to a new trial, under section 3154 of the
Code, on the ground of newly discovered evidence.
Heathcote v. Hasking & Co., 74 Iowa, 568,

SECTIONS 3163, 3164.—

These sections providing that the supreme court
bas Turisdictiou over all judgments 2nd decisions
of all courts of record, do not provide for an
agﬂea] from the verdict of a jury, and an appeal
will be dismissed where the record simply shows
that a verdict was rendered thereon. ¥ V.
Givens et. al., 41 N. W. R., 608

SECTION 3168,—

Where the original notice is merely defective,
and having been properly served, on an agpeal by
the defendant from & judgment by detault, with-
out having appeared in the court below to correct
the error, the judgment will be affirmed as this
section provides that a judgment or order shall
not be reversed for any error which can be cor-
rected on motion in an inferior court until such
motion has been made and overruled. Gray v.
Wolf, T7 lowa, 630.

If the plaintiff has falled to establish his rights
to recover, the defendant should move the court
to direot a verdict In_hls favor, or ask an Instruc-
tion to that effect, He cannot have a reversal of
the judgment without a motion in the court below
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for a verdict, upon the und that the evidence
does not sustain the allegations of the petition.
Kirk v, Litterest, 71 Iowa. 71.

SECTION 3173.—

Under thls section. prohibiting appeals to the
supreme court, when the amount in controvers,
does not_exceed $100, unless the trial judge shall
certify that the cause involves a question of law
upon which {t is desirable to have the opinlon of
the supreme court, the supreme court has no
%urisdlcuon to review the ruling of the court

elow, in such 4 cause touching the sufficiency of
evidence, to warrant the submission of questions
to the jury or its ruling on a motion to set aside a
verdict. us being contrary to law and the evidence,
or to instructions given, since these are questions
ot fact and not of law. Nor can it review rulings
granting or refusing instructions in such cases as
this, because this involves questions of fact, as
well us of law. Bensly v, Chicago & N. W. R'y Co.,
#“ N. W. R.. 544, .

Where a decree was rendered in a cause, adjudi-
cating all tho issues between the original parties,
but the final disposition of the case was dela, ed
by reason of an intervention. Held. that the time
for taxing an appeal from the decislon of the
issues between the original partles, commenced to
run from the time of entering the first decree, and
{ts correctness could not be called in question in
any appeal taken after six months from such
decree. Carter v. Davidson, 73 Iowa, 45.

The certificate of the trial judge required by
this statute for an uppeal to the supreme court of
a cause involting less than $100, is not sufficient to
confer jurisdiction upon the appe
It tails to state that the questions certified are
Involved in the case, Beeler v. Garreit et al., 76
lowa, 231; citing Beach v. Donovan, 74 1d., 543.

An action to foreclose a mortgage is not a case
involving an interest in real t‘]n'ogert.y within the
meaning of this section of the Code, providing
that the limitation on appeals preseribed therein
shall not apply to such cases, and, if it involve less
than £100, can only be appealed on the certificate
of the judge upon a question of law. v.
Smith et al., 76 Iowa, 315.

The amount in controversy must be determined
from the pleadings alone; that {t must be possible,
consistently with the pleadings. to render judo%-
ment agalnst one of the parties for more than $100;
and where plaintiff’s clalm of about #70 is udmit-
ted, with the exception of two or three dollars,
and defendant puts in a connter-claim of only 2102,
the caae {s not appealable without a certificate.
Buckland v. Shephard et al., 77 Towa, 309,

Wherce the awmount in controversy Is less than
8100, and there 18 no certificate of the trial judge,
as provided in this section, the supreme court has
no jurisdiction. Wilcoz v. Chizum, Treas., 42 N. W,

R., 636.

The fact that it is apparant from appellant's
abstract, in an appeal {rom a refusual to tux an
attoyoey’s fee in an action to abate a nulsance,
that he would not be entitled to a fee exceeding
3100, in amount, does not necessitate a certificate
by the trial judge, as that Is required only when
it afirmatively appears from the pleadings that
the amount involved is less than $100. Farley v.
Geisheker, 43 N. W. R., 270,

Where the averments of the petition and the
prayer for judgment together show with certainty
that the amount in controversy exceeds one hun-
dred dollars, it is sufficlent to give the supreme
court jurisdiction under this section of the Code.
Rutiter v. Plate et al., 41 N. W, R., 474.

Facts essential to the jurisdiction of the supremse
court, must appear on the face of the record, and,
as an appeal must be taken within six months atter
the rendition of the judgment, jurisdiction cannot
be assumed where the record gives merely theday
and month, but not the year, of the entry of
jadgment, and states that notice of appeal was
served on the attorneys of the adverse party and
on the clerk, but fails to show how long after the
entry of jxﬁgment theagpeal was tagen. leason
et al. v. Collett, T7 Towa, 448.

The certificate required by this section must be

llate court when et al

made at the time of the trial, and then made part
&fothe record. Brownv. Grundy County, 43 N, W, R.,

BECTION 3174,—

The requirement of this section that, when an
appeal is taken by *‘part of several co-partics’ the
notice of appeal must be served upon the othercu-
parties, i8 not jurisdictionul, but in such case the
appellate court may determine the questions
arising between the parties before it, and which
do not effect the rights of the parties not served
with notice. Wright et al. v. Mahaffey et al., 76 Iowa.

The failure to serve notice of a:Ppenl i3 not juris-
diotion, but the court can consider such questions
in the case as affect only the rights and interests
%; }:he ap&llant and adyerse party. Moorev. Held,
73 Iowa, b

SECTION 3175.—

A party who has not appealed cannot insist upon
other or different rellef from that awarded him in
%he co%t below. Lambv. Councdd Bluffs Ins. Co., 70

owa, 238,

SECTION 3178,~
Although a%]pellant's abstract stated that notice
of the appeal had been served on the clerk of the
trial court, appellee’s abstract, which was not con-
trove , and must therefore be taken as true,
denied that the notice was served on the clerk.
As such service Is necessary to grfect the npgeal,
it follows that the appeal must be dismissed. JIndt.
. of She v. A lc et al., 70 Jowa. 238, See.
also, cMgg&as v. Swift, Id.,_576; Littleton Sav. Bank

" .

The sugreme court Is without jurisdiction of a
cause submlitted on an abstract reciting that de-
fondant *‘filed notice and acceptance, by plaintiff’s
attorney, of appeal,” but not reciting service of
notice on the clerk, as uirede%y this section of
the Code; no transcript being filed, having no jur-
isdiction, the cause was dismissed i)y the court on
llst"% own motion. McManus v. Swift et al., 76 Iowa,
{0,

SEC1IONS 3178, 8179.—

Where the abstract, on appeal to the supreme
court. contains a notive ot appeal, but contains no
evidence or statement that the notice had been
served on the appellee or his attorney, or on the
clerk of the trial court, the supreme court acg;nlres
no jurisdiction except to dismiss the cause. Michel
v. Mi , 74 Towa, 877,

A notice stating the appeal to be * from the de-
clsion ot the sald district court,” was insuficient,
as not showing what decision, final or otherwise,
was intended.  Wetser v. Dayet al., 77 Iowa, 25.

Under this section of the Code, an appeal is
taken by the service of a notice In writing on the
adverse party, and also on the clerk of the court
wherein the proceedings were had, st.atlni the ap-
peal, ete. Wg:lere the abstract or appeal fails to
show service of such notice on the clerk, the cause
wnnbe gol_smlssed. Hayden v. Goeppinger el al., 41 N.

. X3 ()

SECTION 3179.— :

In the absence from the record of copies of
notices of appeals to the supreme court, there is
no sufficient showing tbat an appeal has been
talkken. Coret al. v. Macy et al., 76 Lowa. 316,

Under this section the clerk of the court from
which an appesl is taken to the supreroe court
must transmit a copy of the record to that court.
Such court cannot recognize the original papers,
except the testimony; nor that, when only certi-
fled by the original certificate filed with the other
papers.

SECTIONS 3179, 3181.—

When the statute requires a transcript of the
record in a cuse to be sent to the court on_appeal,
the requirement is not complied with by filing the
original papers in the court. And so. in an equity
oase, where a trial dé novo was sought, and there
was no agreed abstract, and appellee claimed that
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did not appear that the evidence was before the
surt, held, that the original certificate of the trial
1dge w the evidence could not be considered,
ud, tiere being no transeript of such certificate.
.4 evidence must be regarded as without cer-
Scuve and the appeal missed. And in the
\rue case, for a like reason, Aeld, further, that the
riginal notices of appeal filed in the appellate
wrt, instead of coples thereof, as the law re-
alres, could not be considered as showing that
1 appeal had Leen taken, and for that reason,
8o, the appeal must be digmissed; especially
nco the original notices of appeal showed that
wwvice thereof was made before the day of the
idgment appealed from. Id.

ECTIONS 3180, 3182.—

Under these sectlons all causes appealed -aore
ian thirty days before a term of the supreme
wrt are for hearing at that term, unless con-
nued by consent for causc; and a recital in an
»pellnnt’s notice of appeul that the case will be
r hearing at a term following one which is more
ian thirty days from the servioo of such notice is
ere surplusage, and does not affect the apml
or the time of the trial thereof. Mickley v. -
won et al., 41 N. W. R., 31

tCTION 3185.—

Since the abolition of the circult court (chap. 134,
ws of 1886) upplications for change in, or correc-
on of, the records of thut court, must be made to
e district court, und that without an order from
w supreme court. DeWolfe v, Taplor, 71 Iowa, 648;
symolds v. Sutliff, 1d., 540.

ICTLON 3181, CHAPTER 56, LAwSs OF 1874, —

It Is not the practice in the supreme court under
is soction of the Code to afirm causes sum-
arily on motion, after they have been prepared
r submission on the part of appellants, on the
ound of delay in preseating abstracts and argu-
ents, If prejudice has resulted to the other
irty bf reason of such delay, redress must be
ught In some other way. Fowler v. Town of
awberry Hl. 74 Iowa, 644,

CTION 3183,

An orizinal assigument of errors cannot be filed
the supremo oourt later than ten days preced-
g the first day of the torm at which the a al is
r hearing. Stanley v. Barrenger, 74 Iowa, 34.

CTION 3186,—

An appeal from a decree abating and enjolning
llguor nuisunce, and the flling of u supersedeas
nd, does not suspend the injuction, but only the
atement of the nuisance, and for violation of
4] lllxjuuct.llo?l&f:r;ding Lbhee appeilh:&e def%?dﬁ;'t
1y be punlis or contempt. ey v. Clayton
strict Buurt. 75 Iowa, 510.

CTION 3207, —~

Jnder this seotion, providing that assignments
crror must point out the very error objeoted to,
d among several points in a motion must point
t whichs rolied on as error, and thut the court
1l only regard errors assigned with requisive ox-
Lness, wn assignmont of error objucting to the
mission of testimony, which does not point out
i testimony to which objeotion 18 mado, 18 insuf-
jent and will not be considored. And the same
Lrue as to an assignment that the court erred In
using to instruct the Jury to return a verdict
- the defendant when tho motion to Instruct was
s¢d upon three grounds, noither ot which wus
signated; also as to an assignment with refer-
cu to o motion to sct aside the verdict and tor a
w trinl, based u[)on seven grouuds, neither of
ilch is spocificully retled on; aud also as to
neral assignmeant that ** tho court erred in ren-
ring judgment against the defendant on the
rdict.””  Albraskey v. Jowa City, 76 lowa, 304.

[his section provides that assignments of error
1st point out the very error objectd to, and that
nyg several points in a demurrer or motion the
idiznment must designate which is relled on as
‘or. and that the supreme court shall regard
ly such errors as are assigned with the requlisite

exactness. Under this rule five different assign-
ments_of error in the present case were disre-
garded. id,

SECTIONS 3226, 3228, 3229, 342, —

Section mé(f)rovldfng that no counter-claim
shall be allowed In an action of replevin, was not
meant to prevent the defendant from setting u
the value of the property and the dumages suf-
fered by him on account ot the wrongful of
the property under the writ, and recovering the
property. or its value, and the damages, ete., for
the statute specially provides that he muy do this.
McIntire v. Eastman, 76 [owa, 455.

BECTION 3216.—

By this gection of the Code the writ of certiorart
lies in which un inferlor court or officer exercising
Judicial functions is alleged to have excecded his
properjurisdiction, or is otherwise acting illegally,
**when in the judgment of thesuperior court there
1s no other pluin, speedy and udequate remedy.”
section 3345 provides that a civil action may be
brought in the name of the sfate, {nter alia,
* agalnst une' orson acting as a corporation within
this state without belniz wuthorized by law'; also,
‘“agalnst any corporation doing or omitting acts
which amount to a forfeiture of their rights and
privileges as u corporation, or exercising powers
not conferred by law.” The defenduant, a ore!ﬁn
insurance corporation, having received trom the
auditor of lowa, a certificate under the provisions
of the law as to insurance corporations, was
alloged to be oﬂ’endlmi] aguinst the laws of the
state by making more than one kind of insurance.
Held that quo warranto and not certiorart was the
proper manner of in uha/ intosuch charges, State,
%rel. Phillipps, v, lity & Casualty Co., Tt Towa,

SECTION 3228.—

This section of the Code providing that no coun-
ter-clafm shall be allowed In_ an action of replevin
does vot prevent the defendant from recovering
damages {n such action for the detention of the
&tg)perty replevied. MclInt4re v. Eastman, 76 lowa,

SEcTIoNSs 3329, 3330.—

Where the holder of a first mortgage on land, for
turther securlty, takes a deed for the land, and
gives back a bond to recover upon the paywment of
the sum named, the mortgage does not, in the ab-
sence of an intention o that effect, merge into the
legal title, 30 as to let In u second martgage as a first
lisn on the land; and such intetention will not be
prasumad. but the contrary. 3Since such result

., would bo against the interest of the first mortga-
gee.- Tndeed, the effect of the deed and bond to
reconvoy is simply that of another mortgage
under section 3329 of the Code. McElhaney v. Shoe.
maker et al, 76 Iowa, 416.

Under section 329 of the Code. providing that
where the vendor of real estate has given a bond
to convey the same upon payment of tho purchase
mouog' the purchaser may In default of payment,
be subjreted to an aotlon to foreclose his Interest,
and under seotion 3330 the vendee, for the purpose
of foreclosure, will be treated as u mortgagor, and
& transaction in which a mortgugee takes a con-
veyance of the legal title and exscutes a bond for
a deed to reconvey to the mortgagor on payment
of the debt, Is a mortgagoe; and a mortgage to the
previous llen, and prior to such transaotion, does
not acquire priority, in the absence of an intent to
(fﬂ'ect 4e;ﬁmerger. McEihaney v. Shoemaker et al., 76

owa, 416.

SECTION 3331.—

Under this section of the Oode, as well as at com-
mon law, o private individual is not allowed to
maintain an action to restrain or abate a public
nuisance, unless he can show that It occasions
some peculiur or specinl damaugze or annr{ to him.
Accordingly, where defendant built a bridge over
a luko claimed by the pluintiff to Lo navigable,
and the plaintiff afterwards engaged in the busi-
ness of keoping boats to let for pleasure and fish-
ing purposes on the lake, and the bridge proved
an impediment to his boats, and mude his business
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less profituble than it would have been, held that
he had no peculiur right to navigate the lake, and
could not maintain an uction to abate she bridge
as & nulsance. Innix v, The Cedar Rapids, Iowa
Falls & N. W. R'y Co. et al., 76 lowa, 185.

SECTION 3388.—

Plaintiff and defendant entered into a contract
by which the former leased the road of the latter
for forty yoears at a stated sum per mile per year.
This action was brought to vacate the contract on
tho ground of fruud by defendant in procuring It,
and to restrain the defendant from bringing any
actions to recover inswallments of rent due under
it. Held that, the cuse did not justify the inter-
position of equity, bocause the fraud cowplained
of could be finafly adjudicated in one action at
law for rent, und that a temporary injunction was
warranted ueither by this section of the Code, nor
g')' the usages of courts of e((}ulty in such _cases.

e D. & S, C. R’y Cu. v. The C. F. & Miun. R'y Co.,
76 Iowa, 702,

SECTION 3483,

The validity of a judgment sentencing a defend-
ant to imprisonment until his fine 1s pald cannot
be questioned upon habeas corpus, on the ground
that no time is fixed for the {mprisonment. Since
this section of the Code provides that 1t shall not
be permissible in such a proceoding to question
the judgment of a court when asting within its
legitimate province and in a proper manner, and
the judgment 18 only erroncous and not void.
Elsmer v, Shirgley, 45 N. W. R,

SECTION 3407.—

A commitment for contempt upon facts not
within the knowledze of Lhe court, but proved b,
the testimony of others, is vold, unless the evi-
dence be reduced to writing and filed and mado ot
record, as required by this sccetion of the Code,
before the order of commlitment is mude. And in
n case where the evidonte was taken down by the
short-hand reporter. but his noles wero nover filed,
but some weeks later a traunslation was tiled, not
tor the purpose of rematning of record in tho dis-
trict court, but for use in the supreme court,
held that the order of commitment was of no
effect, and that the party committed should
be diacharged. Dorgan v. Granger, Judge, 76 Towa,
158, See, also, Gietz v. Aylesworth, 86 Id., 632; (Joelz
v. Stutsman, 73 1d., 64,

SEcTION 3511.—

Under this sectlon of the Oode a justice of the
peace has jurisdiction of un aztion commenced by
attachment of property within the wwnshlf,
though the defendant 18 & non-resident of, and
not found within, the atate, and is not amonnll;
served with notice. Seotions 3507, , Himiting
the juriadiction of justices of the peace, apply
only to actions commaenced by personal service, or
to actions in the distriot court, Anderson v. Union
Pacific R’y Co., 77 Iowa, #43.

SECTION 3518.—

A party objecting to a declslon rendered in a
Justice’s court must, {in an intellizible manner,
and at the time, make his objections known, in
order to have the proceedings reviewed b};sgm-
ceedings in error, ndaay v. Stifel, 77 Iowa.

SrCTIONS 3507, 3508, 4609.—

Judgments for fines aAnd costs rendered in jus-
tice’s courts, in prosecutions for violaiions of the
prohibitory liquor law, are not in any case liens
on the real ostate used for the unlauwful sales, but
may made such In proper cases, by filin
transcripts in the otlice of tho clerk of the distrlo
ocourt, under septlouns 3567, and #609of the Code;
and the district court has no authority, in an
action brought for that purpose, to declare such a
iudgmeut. of which no transcript has been flled, a

fen on real estate and to direct the same to be
State v. McCullooh et al.,

. 303,

sold for its satisfaction.
T lowa, 450,

SECTION 3508,—
A judgment rendered a

in justice’s court, a
transceript of whioch s filed

in the distriot court,

becomes a lien on real estate of detendant fort
ears from the filing of the transcript, ard
rom tho date of thenfudgment. only. nd & Cn,
Garner et al., 75 Iowa, 311.

SECTION 3383.—

In this section, requiring a justice of the pea
when an tppeal is taken, to file in the office ot t
clerk of the appellate court all the original papx
and a transcript of his docket, the word ~r.
means deposit, and when the papers and s
scrlgt are so deposited by him the cause is deex
in the appellate court. Harrtson v. Clifion, 3101

787,

SECTIONS 3384, 3065.—

Section 3635 of the Code provides that the rul-
the fourth subdivision of section 3804 shail o
apply * wheun the pur¢hase money. or any pors
thereof, has boen received by the vendor, or vi
the vendee. with the actual’or implied consezt
the vendor, has taken and held possession thee
under and by virtue of the contract.” Held w
this last provision relates solely to contracts ¢
the purchase and sale of real estate, and dw= r
have the effect to qualify the rule enacted Iut
preceding provision as to leases for a perled »
exceeding one year. Thorp v. , 78 Towa:
Following Hunl v. Coe, 151d., 197.

8BCTION 3502.—

The provision of this section that the “uppy
lant must pay the custs of the a{; 1 anlesi
obtains a more favorable 1udgmen han that {
which he appealed,” a%p ies only to a 5t
the party recovering the judgment. re 4
appeunl is by the party against whom the judzza
was rendered, he must, to avoid the oosts of
appeal in case the appellee recovers some amox
proffer to pay a certain amount, with costs |
i){mz{l,fod in section 3508, Cohen v. Gibeon, 8.1

SECTION 614.—

The *three days' notice to quit™ requirel
this section to be given to the defendant iz ¢
asotion of forcible entry and detalner, authony
by section 3611 to be brought agalpst s teaw
holding over after the expiration of his term, =3
be given before the expliration of the term, aot'
not bad though given more than three d%s belx
such expiratfon. MecClain v. Calktns, 77 Iowa. 4
Followed in Drain v. Jacks, Id., 620.

SECTION 3620.—

In an action of forcible eatry and detaiper.
contention b{ defendant that he is entitled o d
poss2ssions of the land in controversy, because
a contract by plaintiff to sell {t, defendant o
ceding the title Lo be In plaintiff, s not prohits
Ly this sectlon of the code, providing ths:d

uestion of title shall not be {nvestigated ict

ind of action. Hall v. Jackson. 77 lowa, 1.

SRCTION 3636.—

Where the defendant in a criminal cansets
fles In his own behalf, und there is evidence tea
ing to tmpeach his character for trutl @
instruction that such evidenoe shall be regum
by the {ury only In determining the credit. ifa
to be given defendant's wstlmon( as 3 witnes
his own bLehalf, suficlently restricts the app.
tion of such evidence to defendant's characte:
a witness. State v. Rainsbarger.46 N. W. R., s

SECTION 3639.—

Non-oxpert witneases cunnot be allowed t2
opinions us to the mentul condition of a
on the day the will was made, when theyd
see him, and could not testlfs'r_ as to his com
on that day. Blake . Rourke, 7¢ lowa, 519

This section of the Code does not prohi
heir from testifying for the executor, in an
agalnst him by another helr. where the
not based on any alleged hereditary rights.
row v. Brown, 76 Iowa, 179.

SECTION 3847.—
Before a witness 18 entitled, under this s
to be excused from answering questions
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to his participation in a fraudulent conveyance,
on the ground that his answers would tend to
criminate bimself, it must reusonably appear, not
only that the conveyance was consvructively
fruudulent so as to be Invalid as against creditors,
but that it was criminally fraudulent under the
statute; also, that Brosecuuun for the offense, if
any, 1s not barred the statute of limitations.
Mahranke v. Clsland. 76 Iowa. 401,

SECTION 3643.—

This section of the Code prohibits physleians to
testify us to communications made to them in
their professionul capacity, unless the ?arty in
whose favor the prohibition is made waives the
right conferred. Held, the fact that plaintiff testl-
fied to her general good health during seoyeral
years prior to an accident, and that u certain
physloian had occasionully attended her, consti-
tuted no walver of the right; and It was error to
allow him to testify to communications then made
as to her conditlon of heslth. HeConnell v, City of
Osage, 45 N. W, L., 550.

A plaintiff and bher husband were held compe-
tent to testlfy as to an oral contract between
plaintitf and her mother, who was -dead, In a suit
to enjoin the sale of the homestead to satisfy an
execution agalnst plaintiff’s brother as an helr of
her mother in the homestead. This section of the
Code, in prohibiting them from testifying in a suit
agalnst the executor, etc., in support of such con-
tract, not applying toa suit of a judgment creditor
of an heir. Drakev. Painler et al, 77 Jowa, 741,

SECTION 3641.—

In a civil action by an administrator, the wife of
defendant Is & competent witness for him as to
transactions between the deceased payee of the
note sucd on, ahd the defendant, at which she
¢laimed to huve been present under the provisions
of this section, which makes husband and wife
competent witnesses for each other in civil ac-
tions. Aduchampaugh v. Schmidt, 77 lowa, 13.

SECTIOR 3647.—

Under this section, which provides that a wit-
ness shall not be required to answer a question,
when the matter sought to be elicted will tend to
render him criminually iiable, or to expose him to
public ignominy, a wltness is not prima facie ex-
cused from answering questions asked in support
of allegations of & petition that witnesses’ hus-
band had conveyed land to her {n fraud of credit-
ors, and that she had received with like intent.
and without conslderation, unless she can show
reasonable fmunds for believing that her answer
to any particular questlon would expose her to
public ignominy, or to prosecution under section
4074 of the Code. Neither ignominy nor criminal-
ity Is necessarlly involved insuch conduct as that
aileged, and there is nothing to show but that,
were she criminal in the matter, her prosecution
would be barred by limitation. Mahanke v. Cle-
tand. Judge, et al.. 76 [lowa, 401.

SEBCTION 3048.—

A witness may be asked whether he has ever
been convicted of afelony; but not whether he has
ever been convicted of a crime, since crimes are
not all telonies. Hanners v. McClelland. ¢

SECTION 3655.—

No valid objection can be made to the testimony
of experts us to the charaotdristics of different
signatures, where it is confined to the signatare in
coutroversy, and others admitted to be genuine.
Riordan v. Guggerty, 74 Iowa, 688,

Under this section, providing that * evidence re-
specting handwriting ma.{ be given by comparison
mude by experts. or by the jury, with writings of
the same person which arc proved to be genuine,”
the opinion of a witness as to the genuineness of a
disputed lost signature which he has seen, based
upon & comparison of his recollection of it with a
signature of the same ?serson in evidence, and ad-
mitted to be q;;{mlne, competent, Ham ?.
Wolf, 18 Iowa, 227,

SEQTION 3652,—
The provisions of this sectlon of the Code ap-
lies as well to oral as to written agreements.
bb v. McElroy, 4 N. W. R,, 824,

SECTION 3655

This section of the Code renders competent the
opinion of an expert as to the genulneness of the
signature to the disputed fnstrument. which was
lost Lefore the trial, but after be had examined it,
based on a comparison of a genuine signature
with his recollection of the appearance of the dis-
%\;ted signature, Hammond v. Wolf, 42 N. W. R.,

SECTIONS 3633, 3665

These sections of the Code provide that no evi-
dence of contract for the creation or transfer of
any Interest in lands, except leases for a term not
exceeding one year, 1s competent, unless It be in
writing and signed by the party to be charged;
but that this provision shall not apply where the
purchasq money, or any portion thereof, has been
received by the vendor, or the vendee. with the
actual or implied consent of tho vendor, has taken
and held possossion thereof under and by virtue
of the contract, held. that when land is sold under
an oral agreement that the vendee will execute a
mortgage for the unpaid purchase money, the de-
livery ot possession to the vendce being the con-
sideratlion for such oral agreement, brings the
same within the exception of the statute. n
et al.v. Eg nel al., 44 N. W. R., 545,

The lien acqouired by the vendor by virtue of
such oral contract, {s superior to that of a subse-
quent judgment creditor of the vendee. where the
credit wasnotextended onthe faith of the land. Id.

This Hen nrisin% by contract, and not by mere
vendors, the lien 1s not affected by the vendee's
80015vey?;ce of the land, under sectlon 1949 of the

e. .

SECTION 3664.—

It {s not competent to establish by parol evi-
dence a trust in real estate alleged to have been
established by a verbal agreement. Richardson v,
Haney et al., 76 Iowa, 101,

SECTION 3665.—

In urder to take a parol gift of lands out of the
statute of frauds, on the ground of part perform-
ance, the burden is upon the i)erson seekln% to
enforcoe It to establish the parol contract by def-
inite anl unequivocal testimony. and toshow that
the acts alleged to be done thereunder are clear
and defluite, and referably to such contract.
man v. Truman et al.. 4 N. W. R., 721,

SECTIONS 3685, 3687.—

The plulntlﬂ‘ served uPon defendant's secretary
a subpeena, directing him to produce at the trial
certaln papers to be used as evidence. The secre-
tary refused to produce the papers, although ad-
mlt.t,lnl: that he had them in his possession.
Plaintiff then orally moved the court for a rule
on the defendant for the production of the papers.
but the court denied the order. Held, that this
ruling was right, because under these sections of
the Code, the application for such an order must
be based upon a petition, stating the facts ex-
peoted to be proved by the papers. The motion
was not directed against the witness for contempt
in refusing to obey the subpcena, which would
have made an entirely different case, Beebe & Co,
v. The Eq. Mut. Life End. Association, 76 Iowa. 129,

SECTION 3732.—
Under this section, in respect to serving notice
to take degoslttons. it is a good service on the
laintiff and one of the defendants, if a notice ad-
ressed to the attorney who has appeared for
both, is accepted by him, thoulgh he appends to
his signature to the acceptance [anguage indicat-
ing that he is the attorney of plaintiff only.
alker v. Abbey et al., T Iowa, 702,

SECTION 3777

Although this sectlon does not, nor does any
statute. prescribe the time within which the
translation of the short-hand reporter's notes
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must be filed, vet it has been held in Hammond v.
Wolf, 42 N. W, R., T8, that they could be properly
filed at any time before the appeal was required
to be perfected

Where a skeleton bill of exceptions states that 45N

the short-hand regorter’s .notes are on file, and
makes them and the translation thereof a part of
the bill, and directs the clerk to copy the transla-
tion thereof into the bill, this is sufficient, even
though the translation is not filed until after the
filing of the bill. Hunter v. The Bur., Cedar Rapids
& N. R'y Co., 76 Iowa. 490.

SECTION J804.—

Under this section of the Code entitling a justice
of the peace to fees ** for each offictal certificate,”
the justice was not entitled to fees for the certifi-
cates attached to the copies of pagers, as they
fatled to comply with section 3808, which requires
that the certificate shall show that the fees
claimed were taxed In criminal cases when the
prosecution failed. or that the fees could not be
made from the persons ltable to pagethem. Hines-
ley v. Mahaska County, 43 N. W. R.. 198,

SECTIONS 3804, 4348, 4340.—

This section provides that the fees of 4 justices of
the peace for the trial of criminal cases shall be
one dollar for euch six hours or fraction thereof;
section 2730, defines a trial to be the judiclial exam-
{nation of the issues whether of Jaw or fact, In the
cause; and sections 4348, 4349 declare that in a
criminal case an issue of Jaw arises upon s demur-
rer to the indictment, and ssue of fact on a plea
of not gullty. or of former convictions or acquittal.
Held that, under these provisions, where a Justice
of the peace pronounces judgment on a plea of
guilty, there belng no objection to the information,
and no evidence Introduced, there Is no trial, and
the justice not entitled to such tee. Mathews v,
Clayton County, 4 N. W. R., 72.

SECTION 3814, —

This section allows witnesses five cents per mile
for actual travel. hoth ways, to attend court, and
provides that, in criminal cases, where the defend-
ant is adjudged not gulity, such fees sball be paid
by the county. Section 3818, provides that, in no
criminal case shall witnesses for the defense be
subpeenaed at the expense of the county, except
upon order of the court or judge before whom the
case is pending, and then only upon a satisfuctory
showlng that the witness are material and neces-
sary for the defense. Held that, where a witness
in & criminal case attends without being sub-
B&naed, at the request of the defendant's counsel,

e is not entitled to mileage, though he may have
been included in the order granting the defendant
authority to subpena witnesses, that not belng an
order or request of the court to such witness to
attend, Statev. Willis, 44 N. W. R., 609,

SECTION 3820.—
An attorney selected by a peace offioer, for ap-
aring before a‘justlce of the peace and prosecut-
ng a defendant for the unlawful sale of intoxicat-~
ing liquors, is entitled to only &, under this section
of the Uode, no matter how many distinct offenses

stated in a8 many counts, are charged in the in-
formation upon which the prosecution is based.
Schulte v. Keo County, 74 Iowa, 202,

SECTION $841.—

Exceptions duly tuken to an order overruling a
motion to retux costs brinﬁ up the question as to
whether they were properly taxed, without a.g[:
exception to the order taxing the costs. The St
v. Rainsbarger, 74 Iowa, 530,

SECTION 3862.—

Foreible defllement is defined by this section of
the Code as taklng s woman unlawfully and
aguinst her will. an lﬁy force, menace, or duress,
compelling her to be defiled. An indictment al-
leged that the defendant did willfull
unlawfully and against her will, and by force an
menace and duress compelled her to be defiled,
and then and there lay hold of her with his hands
and held her upon the ground, and did then and

take one S,

there force, ravish, and have carnal knowledge of
ber in manner and form aforesaid was held not bad
for dupllcit{ on the ground that it charged botb
forclbvlve %eﬂ 232ment and rape, State v, Montgomers,

SECTION 3867.— .

On the trial of an Indictment for seduction, tes-
timony of the prosecutrix that she understood that
defendant had other living children was incom-
petent. State v. Thompson, 45 N. W, R., 263,

It is also lncomgetent Lo prove by testimony of
the prosecutrix that the defendant, after moving
from the stute. wrote letters to her und to others,
denying that he was the father of her child; the
letters themselves being the best evidence. Ia.

SECTION 3872.—

The elements of the crime of assault with intent
to commit murder are (1) the assault, (2) the specific
intent to kill; and (3) malice aforethought; and an
indiotmens which charges these facts is suffclent,
even though the facts alleged ure not such that, if
death h resulted, the crlme would have been
llnurde5r2én the first degree. The Statev, Keasling, 7t

owa, .

SECTION 38384,—

Under this section the essence of the offense of
burglary 1s the tntent to commit larceny, and an
Indictment for burglary need not allege the kind,
value or ownership of thcd)ropert intended to be
stolen, State v. Jennings, 4 N. W, é., 790,

SECTION 3900.—

In an indictment under this section of the Code
it was held that It was not necessary to allege the
particular nature or character of the defendant’s
employment, but that it would have been suffi-
clent to allege generally that he was in the em-
ployment of the person named as clerk, servant or
agent. And if, having alleged in the indictment
that the defendant's employment was of a special
character, the prosecution was bound to aver that
the money came into his hands by virtue of such
special employment, held that the indictment (for
which, see opinion) was not deficient in at
respect. S v, Jumison, 74 Iowa, 602.

‘o fraudulently obtain the signature of a party
to a. mortgage containing the ordinary covenants
is an offense under section 4073 of the Code. And
an indictment which sets out a copy of the mort-
Fa e showing the coveanants Is not bad, because

t fails to aliege that thgdperson whose signature
was fraudulently obtained, owned the land., State
v. Jamison 74 Iowa, 613.

SECTIONS 4012, 4424,
It is within the disoretion of the trial court to
rant or refuse separate trials to defendants
go'intly indicted, for an offense less than a felony.
ate v. Kirkpatrick, 74 Iowa, 505,

SECTION 4013.—

The indictment In this case charged the defend-
ant with keeping a house of ill-fame, to which he
permitted persons to resort for purposes of prosti-
tution and lewdness; also that. at his solicitation
and request, prostitution and lewdness were prac-
ticed in sald house, Held, that the latter allega-
tlop was mere surplusa%e. being the allegation of
matter of evidence, which it was unnccessary to
prove. Stale v. Schaffer. 74 lowa, 704,

An instruction that if defendant kept house of
l1l-fame, which was resorted to for dpurpose:s of
prostitution, with the knowledge and consent of

the defendant, the ur{ ghould find him guilty of
keeping a house of ill-fame, sufficlent} deﬂynu
a house of {ll-fame,

the crime of wilfully keeplm}

resorted to for purposes o lgmstimtlon. under
this section. S v. Clark, 48 N. W. R, 273,
SECTION 4015,— .

To let a house to a fallen woman for lewd pur-
poses for one night is a statutory oftense under
this section of the Code, and to charge oue falsely
with such offense is actionable per se without
g};zading speclal damages, Halleyv. Gregg, 74 Iowa,
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3ECTION 4016.—

Under this section, as amended by section 32 of
‘hapter 142, laws of 1884, the invelgling or entfo
f a female before reputed virtuous to & house o
1l-fame, constitutes one offense, and to knowingly
ronceal or assist orabet in concealing such female
30 deluded or enticed, for the purpose of prostitu-
lion or lewdness, constitutes another offense; and
wheore 1n some of the counts of an indictment one
>ffense is charged, and in another count both are
*ha and the verdiot is * guilty as charged in
the indictment,” with nothing in the record to
show what count or counts the jury found to be
sustained, held that it was error to overrule s
Enotlorh;n arrest of judgment. State v. Terrill, 76
owa, 149.

SECTION 4029.—

Where a certain seed company agreed with thede-
fendant to sell for him 8ixty bushels of “*Bohemain
pats’ at 810 a bushel. The contract containing a
rlause to the effect that it was agreed and under-
stood between the parties thereto that the trans-
action was ‘‘of a speculative character, and not
based upon the real value of the grain.” Held
that, this was not a gumbllng contract, as the
Pmmisor’s obligation thereunder was definite, and

ndependent of uny contingency. Hanke v. Brown,
H#N.W. R, 811

SECTION 4074.—

Where a chattel mortgage is made without con-
sideration. and solely for the purpose of defeating
the creditors of the mortgagor, but ostensibly to
secure & promissory note, and the property re-
maing in the hunds of the mortgagor, and the
motrgagee uattempts to enforce the mortguge by
mkluq the property, the mortgagor may plead and
show In defense the want of consideration and
fraudulentcharacterof the mortgage. Both parties
in such case being guilty of the crime defined in
section 4074 of the Code, the law will leave them
where it finds them, and wiil not lend its aid to the
consumation of the fraud by refusing to hear tes-
timony, showing the fraudulent nature and intent
of the transactlon, to overcome the prima facte
cuse made by the mortgage itself. Galpin v. Gal-
pin, 74 lowa, 454,

SECTION 4007~

To constitute libel, it is not necessary that the
publicution should charge the commission of a
statutory c¢rime. And where the charge made
constitutes libel, as defined by this section of the
Code, it I3 actionable per se, and special damages
mnl{ not be alleged. alley v. Gregy, T4 Iowa,ag!a:
Call v Larrabee, 60 1d., 212,

SECTION 4107.—

Under this section, as ameunded by chapter 103 of
laws of 187, which provides that ‘‘no defendant
convicted of murder shall. be admitted to balfl,”
and which must be regarded as repealing all prior
inconsistent legislution relating to the subject
mutter, one convicted of murder in the second
degree is not entitled to be admltted to bail pend-
ing to an appeal to the supreme court from the

judgment of conviction. Baldwin v. Westenhaver
et al., 75 Iowa, 547.
SECTION 4160,—

This section of the Code, which provides that
“when a publlo offense is committed on the
boundary line of two or more counties. or within
five hundred yards thereof, the jurisdiction is in
either county,” Is not invalid under that provision
of the state constitution, which provides that the
“right of trial by jury shall remain inviolate,”
sald section huving been the law of the state from
ada.t.egrlor to the adoption of the first constitu-
tion. State v. Pugsley, 5 lowa, T42.

SECTION 41066.—

This section provides that an Indictment for
seduction must found within eighteen months
after the commission of the crime. An indict-
ment found Nov. 17, 1888, charged the corime of
seduction on or ahout February 1, 1886, and also
charged that for two years after the act the de-

fendant was ou’, of the state. which fact was ad-
mitted by the defendant. The evidence on_the
trial showed the crimina) act as on or about Julg
25, 1885; held, that the indictment was not barre
by the statute, and that it was sufficlent if the act
charged was proved to have been committed
within the period of limitation. State v. Moore,
T Iowa, 449,

Detendant and prosecutrix had had {llicit inter-
course for more than a year, when defendant went
awu¥. and prosecutrix reformed and led a virtu-
ous life until after defendant’s return, in gbout a

ear, when, under promise of marriage, their
ormer relations were resumed. Held, that de-
fendant was gullty of seduction when the first
offense was commfitted after their former illiclt
relations had been broken off, Id.

Under this section of the Code an Indictment
for seduction must be presented within eighteen
months after the commission of the offense, but
by section 4160 the time during which the defend-
ant is not publicly and usually within the state is
not counted. In this case the indictment was
presented November 17, 1888, and it charged the
commission of the offense about February 1, 1886,
and alleged that the defendant was out of the
state for two years next after the commission of
the offense. The state was allowed to prove the
commission of the offense on or about July 25, 1885
to which defendant objected on the ground of
surprise. Held. that the objection was not good,
since defendant admitted his absence from the
state, and the date last named being within the
statutory perlod, after counting out the two years,
it was competent to prove the commission of the
offense at that time, though it was alleged in the
indictment to have occurred at a later date. T8

SECTION 4189,

This section providing that one charged with a
misdemesnor muy give ball to the officer making
the urrest, and that the magistrate shall endorse
upon the warraat the amount of ball, and direc-
tions for the enlargement of the aocused upon hig,
giving it. A person charged with a misdemeanor
may be admitted to ball without appearing before
%&e magistrate. State v. Benzoin et al., 44 N. W. R,,

SECTION 4201.—

Under this provision of the Code, a private per-
son 18 authorized to make an arrest for public
offense, committed or attem in bis presence.
State v. Boyington, 75 lowa, 756.

SECTION 4233

This section of the Code requires the magistrate,
in prellminary examinations. to issue subpeenas
for witnesses desired by either state or defendant.
Held that until the arrest of the defendant, the
magistrate has no jurisdiction over him, and can-
not bind the county for the milenge and attend-
ance fees of witnesses subpenaed before such ur-
rest. Warnstaff v. Loutsa County, 76 lowa, 585,

SECTION 4256.—

Under this section of the Code, as amended by
chapter 42, laws of 1886, where twelve persons were
summoned and appeared as grand jurors, and the
clerk selected seven by lot to constitute the panel,
but prior totheempaneling of this jury, and before
the others of the twelve had been discharged, one
of the seven was excused, held that it was proper
for, the sheriff to fill the panel, under the order of
the court, by selecting tfor that purpose one of the
twelve who had not been drawn by the lot of the
clerk. The State v. Gurlagh, 76 lowu, 141,

SECTIONS 4293, 421, —

G.B. H. was a witness before the grand jury
which found the indictment in this case, and
groper minutes of his testilmony were made. and

e signed his true name to the minutes, but his
name was indorsed upon the indictment as J. B.
H. Held that if the variance might be urged as a
ground for setting uside the indictment, it was no
ground Yor excluding the evidence of the witness
on the trial. The Stale v. Story, 76 Iowa, 262,
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SECTION 4283.—

Where a witness is examined before the grand
{)ur{. and the minutes of his evidence taken down

y the clerk of the grand jury, and he signed his
true name to the minutes, a mistake in the in-
dorsement of his name on the indictment is no
ground of objeciion to him, when called as a wit-
ness on the trial, Id,

The state was permitted to examine a witness
whose name was not indorsed u}mn the indict-
ment, as required by this section of the Code, upon
showing notice to the defendunt, us reqiulred by
saction 4421, but the notice stated the residence of
the witness to be in Kansas City, Kansas, whereas,
it proved to be In Kansas Olty, Missouri; and the
statement in the notice, of what the state expected
to prove by the witness varied somewhat from
what was actually proved by him, But it was held
this was no ground for reversal of the judgment,
since it did not appear that the defendant wuas
in any manner prejudiced by these irregularities,
State v. Rainebarger, 74 Iowa, 196.

SECTIONS 4208, 1543.—

Where an indictment charged the keeping of a
building with Intent to sell therein, contrary to
law, intoxicating liquors, and also charged actual
sales therein, but not as unlawful keeping for
sale. It was shown that intoxicating liquors were
kept on the premises, but there was no evidenceo
ot any sales, Held that the evidence of keeping
was improperly uadmitted; because there was not
an allegation of that fact; and that as no sales
were proved, the defendant could not lawfully be
convicted; because there remained nothing but the
keeping of the bullding with an unlawful, but un-
executed Intentlon, which is not a punishable
offense. State v. Tierney, 74 Iowa, 237.

SECTION 4300.—

An indictment. which in one count, charged that
defendant committed an abortion on the deceased
with Instruments, and thereby caused her death,
and in another count, that he used drugs for the
purpose, is not vold for duplicity, since it only
changes one offense in accordance with this sec-
tion of the statute, which provide that an indict-
ment shall charge but one offense, but may charge
it in different forms to meet the testimony. State
v. Baldwin, 45 N. W. R., 207.

An indictment charging that the defendant kept
u house of ill-fame, resorted to by persons for the
purpose of prostitution or lewdness, charges only
one offense —keeﬁln'%oa house of {ll-fame. Statev,
Toombs, 45 N. W, R., 300,

An indictment, which {n one count charges that
the defendant committed an abortion on deceased
with Instruments, and thereby caused her death,
and, in the other count, that he used drugs for the
purpose, Is not void tor duplicity, since it charges
only one offense, In accordance with this section
of the Code, which provides that *“an indictment
shall charge but one offense, but it may be charged
in different forms to meet the evidence.”" Statev.
Baldwin, 45 N. W. R, 207.

An indictment which charges that the defendant
attempted to perform an abortion on a woman,
thereby causing her death, but does not allege an
intent to tuke her life, charges murder in the
second degree only. Id.

SECTION 4306.—

Under this section of the Code defeots and im-
pertections, in an indictment which do not tend to
prejudice the substantial rights ) the defendant,
on the merits, are not deemed defeets or imperfec-
tions affecting the validity of the indlctment,
State v. Casford. 76 lowa, 330.

SECTION 4314.—
An Indictment charging the defendant as princi-
gul may be supported by evidence showing him to
ave been an accessory, since the statute makes
%ccessu&les principals. The State v. Pugsley, 75
owa, 742,

SECTION 4500.—
Aiudémeut that each of defendants pay a fine
of fitty dollars, and #62.75 costs, and that In default

thereof they each stand commited to the eon
jail for fifteen days, is not illegal as belng a
ment for imprisonment for costs; but the ¥
prisonment clause will be held to relate ozl
the fine, since as to that it is not In excess of
statute, Statev. Boynton et al., 5 Iowa, 5.

SECTION 4374.—

Under this sectien of the Code, the supm
court will interfere with the ruling of the
below, on a petition for change of venue. a
when the trial court has abused its discret
State v. Billings, 77 Iowa, 417,

SECTION 4381.—

Where there is a change of the place of trial. ¢
county where the trial Is had is primarily &t
for the costs of the case made in that county.
is entitled to be reimbursed by the county h
the cause originated. Lockhartet al. v. Mo
Co., 76 Iowa, 79,

SECTION 4405.—
Under this section, requiring a challenge
Juror for cause to distinctly specify the facts o
stituting such cuuse, a challenge for cause w.
does not show with reasonable certainty, d
ground upon which it is based. is insufficie

tate v. Munchrath, 43 N. W. R., 211.

And the question whether an opinion formed
a Juror from reading the evidence upon the tris
another defendant for the same offense, wn
grevent his rendering a true verdlet upon the

ence In the subsequent trial is for the trial co
under section 4408, to determine; and in cases
doubt the supreme court will not interfere
the decision, Id.

SECTION 4408.—
‘Where a notice of appeal was addressed tof
attorneys of appellee und the clerk of the dis
court, but does not x?%ear to have been served
the clerk as require this section of the Co
to Perrect the appeal the supreme court hss
ﬁxr sdiction, and the :g)genl must be dis
edhead v. Baker ¢t al., . W. R., 733.

SECTION 4413, —

An assignment of error that “ the court, o
own motion. directed the verdict against the
fendant,” is not sustained by a record wh
merely recites that **at the close of the evi
the court, on its own motion, instructed the ja
in each case in form asdirected,” as that statems
refers only to the form of the verdict. Staleer.
ﬁmnlcton v. Harl et al. (two cases), 43 N.

{4,
SECTION 4468.—
Under this section of the Code a defend
charged with the third offense of selling n&u s}
violation of law, may be conviocted of the fs
offense. The State v. Gaffney, 66 Iowa, 262,

SECTION 4421,—

Where a witness not before the and Jary isi
troduced by the State, upon notice
under this section of the Code, stating what u
State will prove by bim, it is not limited in}{
examination of the witness to the matters stal
in the notice. State v. Craig, 78 Iowa, 637.

SECTLON 4712.—

Under this section of the Code and sectioe
article 4 of the constitutiom, the governor }
gowerto remit u forfelture upon an appears

ond, as well after juagment has been rend
thereon as before, and to remit the same in fa
of the suretles on the bond as In favor of the pri
cipul. Harlin v. The State et al., 78 Iowa, 263.

SECTION 4489,—

Newly discovered evidence is not & ground
nized by the Code for which a new trial will
irag‘ta in oriminal cases. State v. Lee, 456 N.

SECTION 4522.—
An appeal from a judgment for costs against
prosecuting witnesses in an information for int
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on, on the ground that there was no probable
@ for the prosecutlon, is an appeal in a crimi-
iction, and as such, must be taken within a
' after judgment. as in this seotion provided.
1 v. Hodgson, 44 N. W. R,, 708,

jere the defendent on such information, is
icted before a justice of the peace, such con-
on is a bar to an{ inquiry in the district
t. on appeal as to whether there was probable
© tor the prosecution. Id.

‘TON 4538, —

ere u defendant has been convicted of a
e charged in two counts, and, on appeal one
@ counts is found to be bad, and [t cannot be
on which count he was foynd guilty, the judg—
t must be reversed. State v. Merkiey el at.. 74

1, 695,

is sectlon of the Code requires the supreme
t in a criminal case, to examine the record,
render such judgment thereon as the law
ands, without regard to technical errors, a
on to affirm, therefore, in such case, cannot be
frulltmgff tate v. Bahue and Stafe v. McAtee, 44
. o 4L i

'1ON 4530.—

1ere the intuxicating liquors of a pharmacist
ing a permit to sell were selzed under o search
rant, and it was proved (upon an appeal to the
rict court) that ho made sales of such liquors
arsons In the habit of becoming intoxicated,
the court instructed the eulg', upon_ such
if, to find a verdict for the defendant. that
| {nstruction was erroneous, as matter of law,
that the state had a right to appeal to the
‘eme court, under this section of the Code tor
Purpose of obtalnlng *‘a correct exposition of
aw.”” The State v. Ward et al., 75 Iowa, 637,

I'TON 4550, —

i the trial of an indictment for larceny of cat-
evidenco that the defendant and his accom-
3 were seen going in the direction of the place
nco the cattle were stolen; that the defendant
the stute the same day search wus made for
n, and afterwards when arrested, denied his
tity; and that the cattie were found at the
se of the defendat’s father, where defendant
etimes lived and worked—is sufficient to sup-
- the testimony of defendant's accomplice
er this section of the Code. The State v. Van
kle, 45 N. W. B., 88,

rION 4560.—

aile a conviction cunnot be had on a charge for
» upon the test,lmonf of the prosecuting wit-
alone, the rule appiled only to criminal pros-
Jlons, and not to a civil action for damages for
ssault and battery committed in an attempt
>mmit rape. rs v. Winch, 76 Iowa, 546.

s sectloqgrovlng that In a proseocution for a
» the defendant cannot be convicted upon the
imony of the person injured. unless she be cor-
ra by other evidence t,endlng t0 conneot
defendant with the commission of the offense,
i not apply to an_assault with intent to com-
a rape. v. Grosshetm, 44 N. W, R, 541,
female under the uge of thirteen years is
lly incompetent to consent to sexual inter-
se, nor can she consent to an assault for that
rose. Id.

though under this section & man cannot be
1ected with the orime of rape upon the un-
oborated testimony of the prosecutlng wit-
" (et in_a civil action for damages for an
.ult and battery in an attempt to ravish the
ntiff, a verdict may be rendered upon the un-
oborated testimony of the plaintiff. Rogers v.
ch, 76 Iowa, 546.

1e rule of evidence that a person cha with
ycannot be oonvicted upon the testimony of
prosecuting witness unless it be oorroborated
ther evidenoe tending to connect the defend-
with the commission of the orime, does not
.y to a oase of assault with intent to commit
5. State v. Hatfleld. 75 Iowa, 502,

SECTION 4562, —

Undcer this section of the Oode, requiring in an
fnformutlon, a ctatement of the acts constituting
the offense charged in ordinary and concise lan-

uago, etc.. an fnformation charging that the de-
endant ** did commit the crime of unlawtully and
willtullr djsturbing and interrupting the school
taught by,” ete., is not sufliclent to sustaln a con-
victlon. State v, Butcher, 44 N. W. R., 219,

Such defect In an information {s not waived by
a failure to objcct thereto until after verdict,
}x&xder the provisions of of section 4401 of the Code.

SECTION 4702.—

When one has been tried and couvicted upon an
fuformation before a justice of the peace. and he
appeals to the district court, he has power to
walve trial by a j{ury in the appellate court, and
to submit to a trial by the court; and where he
does so0, and is so trled and found guaillty and judg-
ment rendered against him, he cannot afterwards
insist that the court could not rightly try him
without a jury. The State v, Iil. 74 lowa, 441; (sce
State v. Carman, 63 1d., 130; Satte v. Larrigan, 66 Id.,
428, which were trials upon INDICTMENTS, dlstin-
gulshed.)

OHAPTER 71, LAW3 OF 1888, SECTION 4,—

Under the provisions of this scotion of the stat-
ute, held that an acslon on the bond of a permit-
holder might be brought bky; any cltlizen of the
county. State, ex rel, v. Maitlangd. i1 Iowa, 543,

CHAPTER 71, Laws OF 1888, SECTION 13.—

Under the provistons.of section 1337 of the Code,
fallure to make reports and selling at illegal profit
would not render the seller liable to punishment
for {llegal sales which were otherwise lawful.
State v. Von Haltschuher, 72 Iows, 541.

CHAPTER 110, 5TH GENERAL ASSEMBLY.—

This act thlbltlng the conveyuance of swam
lands until the title shall be perfected in_ th
state, does not render Invalid a contract made by
a county with attorneys, by which, in return for
services rendered by the jatter in securing and

rfecting the title to swamp lands, it being stipu-
ated that a portion of the lands should be con-
veyed to them when the title to the whole should
r;eoucqulred. Emmet County v. Alen et al., 76 Iowa,

CHAPTER 136, LAWS Or 1876.—

Tho first section of this act, making women
elegible to any school office in tho state, repeals
by implication so much of section 607 of the Code
a8 requires, in election contests, the technical
statement that the contestant is an * elector.”
Brown v. McCollum, 76 Iowa, 479.

CHAPTER 43, LAwWS OF 1878.—

The provisions of section 7 of this chapter must
be construed as abolishing all trusts in {and, pald
for by one person, where the conveyance Is to an-
other absolutely, whether for the benefit of the
person paying the moneg or for some other Fer-
son, excepting in cases where the conveyunce {s so
taken without the knowledge or consent of the
person whose money has been , Or where the
alienee, In violation of some trust, has purchased
the land 8o conveyed with moneys belonging to
another person, and excepting also the trust in
ga_’vor of creditors. Connelly v. Mﬂ. 42N, W.R,

CHAPTER 47, LAWB OF 1876, A8 AMENDED BY CHAP-
TER 160, 1LAWS O 1878.

The provisions of this chapter, as amended
authorizing munlicipal ocorporaflons to extend
their limits, and providing that * no lands within
said extended limits,” which shall not have been
laid off into lots, eto.i shall be taxable for oity

pur 8, does not apply to extensions made prior
to the passago of the statute, Perkins v. City of
Burlin, 7 Iowa, 553,

CHAPTER 211, LAWS OF 1880,
The second section of this chapter provides that
an omission to attach to insuranoce polioies the
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application and representations ugon which they
are issued shall not invalidate the policles, but
merely preclude the company from pleading or
proving the falsity of such representations, does
not confiict with, and is not superseded by chapter
65. laws of 1888, regulating mutual benefit associa-
tions, although the latter contains neither the
same, nor any similar, provision. MecConnell v,
Towa Mut. Aid. Association et al., 43 N. W. R., 188.

Such act is applicable to the policies of mutual
beneflt associations. Id.

CHAPTER 60. LAws or 1880.—

The executive council cannot be compelled to
enter into a contract with one who made the lowest
bid for publishing the supreme court reports, and
complied or offercd to comply with the provisions
of section 4 of this chupter, which provides the
manner in which the councll shall let snch con-
tract to the person maklng the proposal *‘most
advantageous to the state,” as the determination
of the relative advantages Is a matter of executive
discretion, and an action to control ite exercise
would virtually be un action against the state,
which cannot be maintained without ite consent.
Mills Publishing Co. v. Larrabee et al., . W,

i

CHAPTER 100, LAWS or 1880.—

At the time of listing plaintiff’s property for
taxation, plaintiff clalmed that certain bank stock
he owned should not be bat should be
offset by a debt due the bank. The assessor re-
fused to do this, but " consented to and did report
to the board of equalization,” who ordered him to
place it on his books for taxation. Held that this
was not a raising of plaintiff’s assessment uir-
ing tho notice provided in section 3, of this chap-
ter, to be given when the board decides to raise
the assessment of any Erson. Jackson v. Chizum,
Treas., 42 N. W, R., 650; Kethlv. Same, Id., 652.

CHAPTER 211, LAwSs OF 1880.—

This chapter requiring actlons upon policles of
fnsurance to be commenced not sooner than 90
days after notice of loss Is given, is in the nature
of a statutory limitation of such actlons, and is
not eliminated from a policy by a provision therein
that the contract of insurance is wholly embraced
in the policy and ugrglloatlon of the assured. Vore
0. Haw,:gve ns. Co., 76 Iowa, 548.

CHAPTER 109, Laws OF 1880.—

Undersection 3 of this act, the board of equaliza-
tion, at their first meeting, having decided thatan
assessment should be ra , it does not render
their proceedings void that the change was at
once entered of record, where subsequently the
pro%er notice, of which the raised assessment and
of the adjourned meetd:g, at which time, no ob-
Jection having been made, the assessment was
simply left as raised at the first meeting.

Jellow v, Wilkins, et al.. 42 N. W, R.. 380.

CHAPTER 15, LAWS OF 1880, A8 AMENDED.—

Under the provisions of this act, forbidding a
Pharmaclst to sell liquors if he has reason to

ieve that the application for liquor as a medicine
is not made in faith, the conviction of a
practicing physician and registered pharmacist,
selling under a permit from the county board,
cannot be upheld onthe evidence of four witnesses
for the state that they had bougll:t. small quanti-
ties of llquor of him in good faith, for what the
supposed to be thelr actual need for it as a medf-
cine, and his own testimony that he had sold in
good faith, and on the sam&snpfositlon. after con-
sultation with them as to thelr ailments, when,
moreover, the phrchasers signed the certificates
required by law, and there is no evidence of ex-
cessive shipments to defendant, or an{thlng else
that could raise a suspicion of an ile course of
business. State v. Hoagland, T Iowa, 135.

CHAPTER 38. Laws or 1882.—

Section 4 of this act, authorizing a levy of a two
mill tax to pay for the cost of paving street and
alley Intersections, provides tbat * it shall be com-
petent for any city authorizud by this aot to levy

such tax to anticipate the collection thereof by
borrowing money and pledging such tax, whethe|
levied or not. for the puyment of the money the
borrowed. Held, that the city 18 not limited vy
this statute in making such loan to the amoux
that would accrue under the levy for a sings
{eear, but it has&ower to pledge thetax to an
nt_necessary to meet any indebtedness, withis
the limits of the constitution, that it may Inx
in a single (ear. v. Oty of Des Motnes.¢
N. W. R, 617.
OHAPTER 148, LAWS OF 1884,—

Prior to July 4, 1884, the sale of beer was not ur-
lawful, and instructions which authorized the coe-
viction of defendant for a nuisance in keeping:
place for the sale of beer prior to that time wen
erroneous. The State v. Jacobs, 75 Iowa, 247,

COHAPTER 130, LAows OF 1884, 8ECTION 8.— |

Held, in this case that the evidence did not su~
tain the case alleging that the tar voted to aid th
defendant company in the construction wds inval-
idated on the ground that the company procure
the tax to voted by promising the taxw_a en
to remit their taxes. Young ef al. v. The &iﬂ
Cily & 8. W. R’y Co., 5 Llowa, 140.

CHAPTER 197, LAWS OF 1884, —
Where 8 newspaper has been selected to do the/
oount&)printing under this chapter, subject. how-

ever, to a contest as provided in said chapter, no
appeal can be taken until there has been fina
. Shaw, 75 Iowa

z%tion upon the contest. Hoxie v

CHAPTER 45, Laws or 1884,— : ]
On the trisl of an action to recover persona
property the defendant cannot object to the ad-
mission In evidence of the notlce provided by this
chapter on the ground that it h not been prop-
erly served, where it appears that the officer re-
ceived the notice and demanded an indemnifyiog
lI)ond. ;‘gich was given. Turner v. Founker e al..’s
owa, 268, . .

CHAPTRR 23, LAows Or 1884.— ‘

The provision of this chapter providing for the
exemption of peasion.money or property pur-|
chased v.h&rewith and that such ercmption shal
apply also to debts of such pensioners friw
topgsepurchw of t[a is as to such debis
a law impairing the obligation of contracts
within the meaning of the constitution of the
United States. article 1, section 10. and invalid
Foster et al. v. Byrne, 76 lowa, 205,

CHAPTER 167, LAWS orF 1884.—

Under this chay:ber any publisher of a news-
paper who is ag eved by the action of the board
of supervisors In designating the official news-
papers of the county, may apﬁeal to the district
court, and the right of uppeal Is not limited to
cases where fraud is charged, so it is held in view
ot the cardinal rule that, in the construction of
statutes. it i8 necessary to ascertuin and oonsider
the defect In the prior statute intended to be
remedied by the enactment of the later or amend-
atory statute, v. Lewis el al., 78 Iowa, 150,

CHAPTRR 104, LAWS Or 1888.—

Under section 7 ot this chapter, providing that
the examining board may “refuse u certificate 10
any person who has been convicted of a felony
*« & * 9or mag revoke certificates for like
cause, or tor palpable evidence of incompetency,
despite the established fact of prior %rwtloe for
glze statutory time. Staie v. Mosher, 8 N. W. R.

On a trial for violation of this act. by practicing
medicine without a certificate, the defendant can-
not avail himself of the provision excepting from
the penal provisions of said act, dph cians who
have practiced five Keara, “prov} such physi-
olans shall furnish the state board * ¢ -
satisfactory evidence of such practice, and shall
grooure the proper certificate’” even though he

as practiced five years, unless he has the proper
ocertificate of the examining board. Id.
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CHAPTER 73. LAWS OF 1886.—

This chapter which authorizes the county attor-
ney to emplov council to assist in the prosecution
of & person charged wig.h felony. who shall be pald
a reasonable compenSation, to be fixed by the
board of supervisors, does not render the declsion
of the board final as to the amount to be allowed
as such compensation, but it an unreasonably
small amount be fixed. proper compensation may
be tecovered bgo?‘ctlon agalnst the county. Stons
el al. v. Marion nty, 42 N. W. R., 570.

CHAPTER 134, LAWS OF 1886,—

This chapter which ahollshed the cirouit courts,
and provided that the district court of the coun-
ties should be held at other places than county
seats, where the circuit court was authorized to be
held. and should hear and determine clivil causes
only as theretofore exercised at such places b
the olrcult court. is not repugoant to section 68,
article 6 of the state constitution providing that
the district court shall be a court of law and
equity and shall have jurisdiction in civil and
criminal matters in such manner as shall be pre-
scribed by law, in that It oreates a district court
with limlted jurisdliotion.. Milner v. Chicago, M, &
8t. P. R’y Co., 77 lowa, 785,

CHAPTER 185, LAWS OF 1880.—

This chapter uiring an afiidavit to be filed
before an attorney’s fee is taxed. does not relate
to contracts made before 1t took effect. McCor-
mick Harvester Machine Co. v. Jacobson, 77 Iowa, 582,

CHAPTER 117, LAWS OF 1886.—

Where an execution creditor, under this act,
desiring to levy upon personal property.de ited
the amount of certain mortgage debts which were
prior liens on the property und then slezed and sold
the plr.ggerty upon his execution, it was held that
the creditor could not thus subject the property
to his execution, where the mortgage note was not
due, although the mortgage authorized the mort-
Eagee to take possession of the gro{)erty whenever

o deemed himselt insecure; the latter not hav-
ing availed himself of such‘&mvlslon. Deering et
ol.v. W heeler et al., 76 Iowa,

CHAPTER 168. LAWS OF 1886,—

This act, which provides forletting contracts for
paving and gra ln¥ streets in cities. requiring
such contracts * shall be made by the counecil. in
the name of the citf ” and shall be made with the
lowest bidder or b dders, upon sealed proposals,
after public notice, which _notice shall contain a
deseription of the kind and amount of work to be
done. and materials to be furnished as nearly
accurate as practicable; implies a determination
by the council in advance of the pubiication of
potioe of the khé’d of material to be used in the
work, and an advertisement for bids *for all the
different kinds of modern pavements now in use,”
regardless of the material of which it might be
composed, Is not a compliance with the statute,
and an assessment based thereon, against abuttin
property, to pay the cost of the paving is invall
aund cannot be enforced against the abutting
property. Cogshall et al, v. Cily of Des Moines et al..
41N. W, R..817,

CHAPTER 83, LAWS OF 1886.—

A {)hn.rmaclst holding a permit to sell liquors as
medicine under this act, and who sells for other
uses, has no such permit as is referred toin section
1540 of the Code, exempting from the provisions of
that act, sales by persons holding a permit, and is
liable to penalties prescribed by section 1543 for
such sales. State v. Salt, 77 Iowa, 193.

This act in providing that nothlng therein con-
tained shall shield the druggist who abuses his
trust from the utmost signs of the law, does not
require the highest possible penalty to be fixed on
the conviction of a drugglst. State v. Hoagland,
Iowa, 135,

CHAPTER 66, LAWS or 1886.—

In an action under this uct to restrain a nuisance
a witness testified that the defendant pald an in-
ternal revenue tax as a retail liquor dealer.

Another testified that the reputation of defend-
ant’s place was that Intoxicoting liquors were
kept and sold there. The testimony of four others
showed that defendant furnished them whisky in
his Ylace for a consideration, though they dld not
testify direotly to payment. Two witnesses testi-
fied to the purchase of cider. Another, to the
purchase ot ‘‘zodone,” which he sup was
whisky; that he would not say it was r whisky,
and df’d not know what it was; that he got it be-
cause he wanted something to stimulate him,
There was testimony to the sale of * hotshot,” and
orher drinks. Defendant testified that he never
sold, or kept for sale, intoxicating liquors; that
the drinks sold were not Intoxicuting; that be did
not sell sweet apple clder, but sold champaign
and peach cider; that he took a license because
his neighbors were troubling him, and it was

cheaper to pay $25 than to run ther His son-
in-law_ testified that he was about the place a
great deal, and never knew of defendant’s keeping

or selling intoxicating liquor, and that the drinks
sold . by defendant were not Intoxicating. Held,
that there should be a decree for a permanent in-
junction. State v. Mathienson et ur., 42 N. W. R.,

Tie provisions of this chapter in actions to
abate liquor nuisances, that evidence of the gen-
eral rePumtlon of the place designated shall be
admissible for the purpose of proving the exist-
ence of such nuisance, and, it successful, plaintiff
shall be entitled to an attorney’s fee, to be taxed
against the defendant, applies to an action for
such a purpose brought under chapter 143 of laws
of 20th General Assembly, but not tried until the
a'flt of 1886 took effect. ley v. O'Malley, 7 Iowa,

The allowance of the attorney fee provided for
in the first section of this chapter, made to the
glalmlﬂ individually, and the acceptance thereof

his attorngy, 1s a waiver of his right to appeal.

oot v. Heil, 43 N. W, R., 278,

Section 5 of this ehapter providing for the abate-
ment of llquor nuisances, i3 not {n confiict with
articles 4 and 14 of the constitution of the United
States, nor with the constitution of Iowa, sections
8 and ﬁ. article 1, relating to the ri&hts oefog‘roperty.
Craig v, Werthmnueller et al., 43 N. W. R.,

SeCTION 12, RULES OF SUPREME OOURT.—
Appellants filed an abstract of the case below,
and an assignment of errors. The appellee filed
an additional abstract, denying the correctness of
appellants abstract. section 12 of the rules of the
supreme court provides that when a controversy
arises as to the record, the uppellee shall have a
reasonable time after the necessit{ therefor ap-
years to file a transcript. Held, that as appellants
ailed to file & transcript within a reasonable time,
the judgment below must be hffirmed.
v. Stevens Manufacturing Co. et al., 43 N. W.R., 53.

CHAPTER 177, LAWS OF 1886.—

Under section 1 of this chapter, providing for
the punishment of persons giving away, or having
or having in possession with intent to give away,
instruments designed or intended to procure an
abortion, evidence showing that the defendant
gave to a pregnant woman, with intent that she
should use {t for producing an abortion, an Eng-
1ish catheter, is not sufficlent to sustain av indic
ment, where it appears that such instrument.
though often used for that purpose, was deslgned
and manufactured for a different purpose. Stale
v Forsythe, 43 N. W. R., 548,

OHAPTER 100, LAwWS o 1884, —

Under this act, authorizing railroad companies
owning a com&)leted road to condemn lands ** for
necessary additional depot grounds,” upon pro-
curing a prescribed certificate from the railroad
commissioners have authority to grant & certifi-
cate for the condemnation of land for depot pur-

77 poses at a place where the company has no depot,

and owns not land other than the rightof way on
its road is built. Jager v Deyet al., 45 N. W. R., 801

ORAPTER T1, LAWS OF 1888,—
Under this chapter, which provides that ‘“no per-
son shall sell, keep for sale, give away, exchange,




34

NEW AND ADDITIONAL NOTES.

barter or dispense any intoxicating liquors for
andye(rurpose whatever,” otherwise than as pro-
vi in that act; and 1t being therein further
provided that registered phamnacists niay obtain
permits authorizing them to sell and dispeunse in-
toxicating liquors for pharmaceutical and medi-
cinal purposcs. ete., feld, that physicians not
holding such permits cannot dispense such lkl;uors
inaPutL!ng up pmscrl%lons for their patienis.
State v. Benadone, 44 N, W. R., 218

CHAPTER 153, LAWS Or 1880.—

Where an indictment under this chapter alleged
that the defendant, u firm engaged In banking,
were, on a specificd date, insolvent, and belng so,
that they reccived and accepted on deposit a cer-
taln sum of moncy. Held, tnat, evinence wus ad-
missible that the deposit was received by the
cashier of the bank during the absence of defend-
ants; it being immaterial whether they did the
the act constltuting the offense in pereon or by
agent. State v. Caldwell ¢t al., 4 N, W, R., 70,

CHAPTER 113, LAWS OF 1586.—

The first section of this act provides the payment
of the United States tax on the business of selling
distilled and mault liquors shall be evidence that
the person making such payment was engaged in
keeglng and selling intoxicating liguors contrary
to the law of the state. Oxn petition for an injunc-
tion agalnst liguor nuisance, it appeared that the
sl)ecla tax had been pald, and defendants tes-
tifled that it had been paid to protect them in the
sale of a beveruge known as ‘B, B.” as to the in-
toxicating propertics of which the testimony was
conflicting, and there was ovidence that they kept
and sold hard and soft cider. Held that the evi-
dence was sufficient to support a decree against
the defendants, the payment of the tax showing
that they regarded the liquor as intoxicatlug.
State v. Schnliz et al., 44 N. W.'R., 113.

CBAPTER 28, LAWS Or 1884, —

Where g person pays for the services of a stallion
with pension money, he. has, in the colts gotten
thereby, u property interest acquired directiy by
the payment of such pension money,and to that
extent exempt under this statute. Diamond v.

almer, N. W. R,, 819. ROTHROCK, C. J., dfs-
8¢ A

CHAPTER 143, LAWS OF 1876, SECTION 6.—

Since In the state of the law when this case was
tried there was no appeal from the superior court.
Held that one cha. in the superior court upon
information, with the violation of acity ordinance
is entitled w%ury trial in that court. o,
Nye, 74 Iowa, 360. '

CHAPTER 136, LAWE OF 1875, —

This act makinng women eligible to any school
office. has the effect to entitle & woman claimin
to have been elected to any such office, but denie
a certificate of clection, to the right to contest the
electlon, although she is not an elector as required
by section 692 of the Code—the effot of the first
named statute being to repeal to that extent the
§aid s;e’%tlon of the Code. Broun v. McCollum, 76

owa. 49,

CHAPTER 23, LAWS OF 1884.—

A homestead purchased with pension money is
not exempt from attachment for a debt contracted
prior to the purchase of the homestead, and prior
to the enactment of chapter 23, laws of 1884, not-
withstanding said act declures to the contrary;
said act, so far as it fo declares, being in conflic
with article 1. section 10 of the constitution of the
United States is invalid. Foster & Hannum v. Byrne,

76 Iowa, 205.

CHAPTER 45, LAWS OF 1884,—

The notice of ownership required by thischapter,
to be given to an officer by any person claiming
property which has heen sel under an attach-
ment, is sufficlent if the officer in fact receives it
in due time, as no particular manner of service is
required. Twiner v. Younker, et al., 76 Iowa, 258,

CHAPTER 66, LAws OF 1886, SECTION 1.—

In an action to abate liquor nuisances, the plain-
tiff, If successful, Is entitled to recover an attorn:s
fee. Where such fee is allowed and It is paid 4
the defendant to the attorney of plaintiff, the a.
torney acts for and on behall of the plaintiff, an
not in his own right, in recelving it, and the leg
effect of the payment is payment to the plaintii:
and ufter such payment the plaintiff cannot mal:.
tain an appeal from the ju %mcm. since u par;
cannot be allowed to accept the benefits of a jud..
a:ent so far ?S mvombllefw hlmi‘nnd at 1the sa{m

me prosccute an appeal from other portionsot it
Root v. Hedl, 8 Iowa, £‘§3 werpe

CHAPTER 38, LAws or 1882.—

Section 4 of this act provides that it shall 1«
competent for an?’ city authorized by that act
levy a tax to pay for the paving of stréet and alles
Intersections * to anticipate the collection theres
b{] borrowing mobey, and pledging such tax
whether lcvied or not, for. the payment of the
money 50 borrowed.” Held that there was no lin-
itation upon the city as to the amount of workd!
the kind contemplated {t might do In a ycar, ex-
cept the limitation of the constitution as to the
indebtedness it might contract, and that the
statute did not limit the city, in making the loan
provided for, to the amount of tax which would
accrue under a levy for a single year, but thatit
had power to pledge the tax 10 any extent nece-
sury to cnable it to meet such indebtedness as it
might lawfully incur in a single year, and to levy
a tax for successive years for that Rgu-pose- RAT
geshall v. The Cily of Motines et al., 8 Iowa, 235,

CHAPTER 104, LAWS OP_ 1886.—

Section 8 of this act does not exoeﬁt physicians
of five years’ prior practice from the penal pro-
visions of this act, unless they procure from the
state board of medical examiners the proper cer
tiflcate or license, as requlred by the statute. The

v. Mosher, '8 Iowa, &21.

OCHAPTER 177, LAWS OF 1886.—

To furnish a pregnant woman a common Engli-b
catheter, manufactured, designed and intended
for the purpose of drawing water from the male¢
bladder, and stating to her that she could produce
an abortion by using it, and giving her directions
how to use It, is not a crime under section one of
this chapter because the statute contemplates
only instruments designed by the manufacturer
for the unlawful purpose, and pot instruments de-
signed for a lawful purpose, though given, and
sometimes used for an unlawful one. T
Forsythe, 18 Iowa, 565.

CONBTITUTION U. 8., AMENDMENTS 4 AND 14.—
CONSTITUTION OF lOWA, SEC8. 8 AND 9, BILL oF
RiguT8 AND ARTICLE 3.

The statute providing for the destruction of
lquors found in a place adjudged to be a nuisance.
and for the removal and sale of the furnjture.
fixtures, etc., does not violate the 4th and 14th
amendments to the constitution of the United
States, nor sections 8 and 8 of article 1, nor article
3, of the constitution of Iowa. on the ground that
it attempts to forfeit private property by legisla-
tive enactment; nor on the ground that {t author-
izes such forfeiture in a criminal action against
the owner without giving him his day in courtin
an action against the property; because the for-
feiture contemplated by the statute is determined
only by the judgment of a court of competent
ju iction. in a proper case for the abatement of
the nuisance and the punishment of the offender.
after due and regular notice. The action being
agaiust the place as well as agalnst the person.
Cratg v. Wertmueller & Ende el al.. 18 Iowa, 508,

CHAPTER 55, TITLE XXV OF CODE.,—

Nelther the district attorney, nor the board of
supervisors, has any ?ower to remit fines directly,
nor to do so indirectly by the satisfaction of the

udgments therefor, for a less sum than the fines
mposed, even though such compromise may be
desirable from a pecuniary g)lnt of view; and
such satistuction i& no bar to the srrest of the de-
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fendant upon executions issaed upon such judg-
ments, even the satisfaction {s not formally set
aside. MecKay v. Woodruff, Sheriff, 7t lowa. 413,

OONSTITUTION, ARTICLE 8, S8ECTION 1.—

This act providing that grand juries, in counties
having a population of sixteen thousand, or less,
shall conslist of five persous, is not in conflict with
section six, article one, of the state constitution,
which requires that “‘all laws of a general nature
shall have a uniform operation,” etc.; especlally
since the third constitutional amendment glves
the legislature power to fix the number of grand
jurors at from five to fifteen. The State v. Standley,
"6 Towa, 215.

.

ARTICLE 3, SECTION 20,—

Defendants were hrewers, obtained & permit in
November, 1885, to manufacture and sell intoxicat-
ing liquors for mechanical, medicinal, cullnary
and sacramental purposes only, for one year from
date. Held that thelr right to sell for medicinal

* purposes was taken away on the 8th day of April,
1886, when chapter83, Laws of 1886, went Into effect,
whereby the right to sell such liquors for medici-
nal purposes was vested exclusively in registered
pharmacists; the effect of said chapter belng to
repeal by implication, so much of section 1526 of
the Code, as allowed others than reglstered phar-
mucists to sell such liquors for medicinal pnrgoses.
Aud held further that, such construction of said
chapter, entitled. “An act to amend chapter 75, ete.,
relating to the practice of pharmacy,” does not make
it repugnant to section 29 of article 3 of the state
constitution, providing that “every act shall em-
bLirace but one subject, and matters Properly con-
nected therewith, whichsubject shall be expressed
1 the title.” Although section 1526 is not referred
tw in the title of the act _as one of the statutes to
be amended thereby. The State v. Aulman et al.,
’.‘gslowa, 64. See, also, The State v. Satts, 77 Id.,
193,

ARTICLE 1, S8ECTION 9.—

. Chapter 3 of title 18 of the Code, providing pro-
ceedings auxilliary to executlon, for the pur

of discovering the property of the execution
debtor, is not repugnant to the constitution, in

providing for the imprisonment for contempt of

persons disobeying the order of the court, judge,

or referee therein, without trial by jury. Mgr-
v. Woodruff. 77 Iowa, 201.

e gmvislon of chapter 42. Laws of 1886. that
when the grand jury is composed of five members,
an indlctment may be found by four, and when
composed of seven by the concurrencoe of five, held
not unconstitutional on the ground that it author-
izes an Indictment by less than the smallest num-
ber of which the grand jury could be composed
which was not allowed by the common law, an
the constitution before the adoption of the amend-
ment to the constitution relating to grand jurles.
T he State v. Saits, 77 1d., 193,

PARDONING POWER.—

Neither the district attorney nor the board of
supervisors has any power to remlt fines directly,
nor do 8o indirectly by the satisfaction of the

udgments therefor for a less sum than the fines
m . even though such compromise may be.
desirable from a uniary point of view; and
such satisfaction Is no bar to the arrest of the
defendant, upon executions issued upon the judg-
ments, even thouﬁ}: the satistactions are not set
aside. McKay v. Woodruff, Sheriff, 77 Iowa, 413.

JURY TRIAL.—

The constitutiona! right toa trial by a jury com-
ed of twelve persons is not violated by seection
6, chap. 143, laws of 1876, as amended by section 8,
chapter 24, laws of 1882, providing that the jury for
the trial of causes In the superior court shall con-
sist of slx qualifled jurors, unless one of the par-
ties demands a jury of twelve; but the party
making such demand, to entitle him to a trial by
twelve, must deposit with the clerk an amount
sufficient to pay the additional expense caused
thereby., Connersv. The. B.,, C. R. & N. R'éeCo., 74
Iowa, 383, e, ulso, Adae v. Zangs, 41 14d., s Steel

v. Central Iows R'y Co., 43 1d., 100.
Chapter 3 of title 18 of the Code, providing pro-
ceedings auxiliary to the execution, for the pur-
e of discovering the property of the execution
efendant, 18 not repugnant to the constitution in

that it vides for the imprisonment for con-
%mpto persouns disobeying the order of the court,



