CONSTITUTIONAL LAW: FENCING OF RAILROAD RIGHTS OF WAY.

U.S. Const. amend. XIV; Iowa Const. art. I, § 6; Iowa Code
§ 327G.81 (1983). Towa Code § 327G.81 which places the
total responsibility on owners, other than railroads, of
railroad rights of way to construct, maintain and repair
fencing on either side of the rallroad right of way which is
not used for agricultural purposes is not a denial of equal
protection. (OISon to Black, State Representative, 1/31/84)
- $#84-1~-14 (L)

The Honorable Dennis H. Black January 31, 1984
State Representative : '

State Capitol

LOCAL

Dear Répresentative Black:

Your letter to this office asks that we review the
constltutlonallty of Iowa Code § 327G. 81 (1983) which
states '

A person, including a state agency

or political subdivision of the state,
who acquires a railroad right of way
after July 1, 1979 for a purpose other
than farming has all of the following
responsibilities concernlng that right
of way:

1. Construction, maintenance and repair
of the fence on each side of the property,
however, this requirement may be waived
by a written agreement with the ad301n1ng
landowner

* % %

- This section does not absolve the property

- owners of other duties and responsibilities
.that they may be assigned as property owners
by law. Subsection 1 does not apply to
rights of way located on land within a
.corporate limits of a city except where

-the acquired right of way is contiguous to
land assessed as agricultural land.

_ . While section 327G.81 imposes several duties on owners
of railroad rights of way that are not to be used for agri-,
cultural purposes, your question focuses on subsection 1
which compels the owner to construct, maintain and repair
one hundred. per cent of the fencing on both sides of the
right of way. It is your concern that section 327G.81 is
unconstitétional as a denial of equal protection of the law.
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The Fourteenth Amendment to the U. Si- Const;tdtlbn '
provides in pertinent part that no state shall'"ﬂeny -to any
person within its jurisdiction the- equal protectlon ‘8 the
laws. The Iowa Constitution contains the equivalent of the
federal equal protection clause in Iowa Const. art’~1& §°6
which states that '"[a]ll laws. of a general natufe ‘shall ‘have
a uniform operation; the General Assembly shall- nbf—grant to
any citizens, or class of citizens, privileges or immuni-
ties, which, upon the same terms shall not equally ‘Belong to
all citizens." This Iowa constitutional pProvision: places
essentially the same limitation upon state leglslétzon as
does the equal protection clause of the Fourteedth Arerid-
ment, although the Iowa Supreme Court .is not .bound-by the
- U.S. Supreme Court's construction of an analogous “‘federal
constitutional provision. ~Bierkamp v. Rogersg 293 ‘N W 2d

577, 579 (Iowa 1980). , ' e T -}fﬁ;

The threshhold questlon is whether the-equalfprbtectlon
issue is to be decided under the traditional’ rational ‘basis
test or one of close scrutiny. Absent a suspect class based
upon sex, race, national origin or aliehage or’am infringe-
ment of fundamental rights, the test to be ‘applied in '
determlnlng whether a statute violates the equai protection
provision is the rational basis test. Lunday v. Vogelman,
213 N.W.2d 904, 907 (Iowa 1973). The Iowa, Stpf?ﬁe Gourf‘has
said that the ratlonal basis test is as follOws .

The constltutlonal safeguard [of equal
protection] is offended only if ‘the' '
classification rests on grounds wholly:-
irrelevant to the achievement of the ™ !
State's objective. State 1eglslatures
are presumed to have acted within their
constitutional power despite the fact: '
that, in practice, their lawg TeﬁuTt ;n s 4
some inequality. A statutory, discruﬁ-fﬁ""*
ination will not be set aside ‘if ‘adyl <™ =
state of facts reasonably may bé-eghi¥ Tv Is
ceived to justify it. “”q;wf';i‘;; ”iﬂf'
Rudolph v. Iowa Methodist Medical Ctr. 293 wa 2d%5503- 558
" quoting McGowan v. Maryland, 366 U.S. 420 425 )26 ;€81 - 5.cCt.
%IUI—TT9667' While there must be a reasonable*félat&onshlp
- between the purpose of the legislation ‘and’the- bagis>of the. -
classification, Bierkamp v. Rogers, 293 N:W:2d°at%80° a
legislative classification does mot deny éqﬂéi“%%%%ectlon
merely because the classification results 1n soqg inequality.

bsgasdq‘a
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A:Lunday v,. Vogelman, 213 N.W.2d at 907. When a statute is
chalIenged’on.fHe ground that it denies equal protection,
the burden is on the challenger to prove the statutory

._claSSLflcatlon 'is wholly irrelevant to the achievement of

‘the state's objective", Rudolph, 293 N.W.2d at 558, and that
no ;state of facts can reasonably be conceived to Justlfy the
‘c1a331f1catlon Lunday v. Vogelman, 213 N.W.2d at 907.

Thus we turn to the decisive issue: what is the
purpose of section 327G.81 and do the classifications bear
a rational relationship to the purpose sought to be achieved.
"The . classlflcatlons established by section 327G.81 are
1y owners of railroad rights of way used for farming pur-
poses,. and (2) "all other owners of railroad rights of way,
‘excepting" rlghts of way within city limits which are not
contiguous to-'assessed agricultural land. All owners of
railroad rights of way that fit into classification two,
above, ,are one hundred percent responsible for constructlng,
maintaining. ‘and repairing the partition fences on either
side of the.right of way. Iowa Code § 327G.81(1). It thus
appears that the legislature's purpose in enacting section
- 327G.81 ,was, to protect the owners of the contiguous agri-
cultural land.

A rallroad right of way generally constitutes a narrow
strlp of” 1and that bisects agrlcultural and other properties.
These rights of way create unique fencing problems as the
contiguous landowner may own the land abutting both sides of
the right of way. Under common law and Iowa Code chapter
113, this -abutting landowner would be responsible for
maintaining and erecting his share of each fence although
the right of way provides him with no beneficial use. This
situation was resolved by originally placing the duty to
erect and maintain partition fences for railroad rights of
way on the railroad. In Stevenson v. Atlantic & Northern

. Railway Cou, 187 Tova. 1318, 1330, 175 N.W. 50L (I919), the
court held, that ‘the rallroad had the obligation to fence the
right of way ‘as ‘part .of the consideration the railroad

paid to obtain the® right of way, to serve as partition
fences and to prevent collisions between animals and moving
trainsge Later,this duty was codified in Towa Code section
3276%3. \fObVlously section 327G.3 had a legitimate purpose
in placlng the burden of fencing on the railroads, which
recelvedﬂthe beneficial use of the right of way, in an
attemptﬁtoiprotect the agricultural land and animals from
the. 1n;ru31on of the trains through the property.

AR

Today, even though the use of the railroad right of way
- has changed the problems of the right of way running
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adjacent to or blsectlng another srproperty:q@ntlnuﬂ to
exist. To meet these problems, the: protectipn. afforded to
agricultural property owners-contiguous kg railreoad: mlghts
of way through past legislation has been extgmdgduby'placlng
the burden of fencing on non-~railroad ownerg:;: - Lowa-Code

§ 327G.81. It has prevented gaps in determ;n;ng§Wh§"
respon51b11e for maintaining the partltlonaigpcevr
"Op.Att'y.Gen. 617, 619. : , N BRI

Turning to the appllcatlon of the rat;oﬁal;ﬁa&iﬁ test
to the present classifications, there is no:denial;of. equal
protection if any state of facts can reasongbly;ggiﬁgnc31ved
to Justlfy the 1eglslat1ve class1f1catlons,m=1t ;A8 o
opinion that there exists a rational basis: fg;;;h&éclqssi-
fications in section 327G.81. : While: cont;guqus.}andoﬂn@rs
to trackless rights of way no longer:hawve tofworxy.:about
trains hitting livestock, the potential for;qnlma&s £.0,
escape or for trespassers to traverse onto :ithe agarifw
property still exists if the right of way -is ng@ﬂﬁgmf
properly. Furthermore, owners of railroad nightssof; |
may be absentee owners who are not read11y~aVaLlablg S .
to cooperate in repairing or constructing ‘a, fapceswith
adjoining landowners. This particular situation eould
result in the persons who own property on bdth sidés of
‘the right of way finding themselves malntainlng”EWD;fences.
Consequently,_lt may be favorable to placei‘the :orision the
right of way owner as part of the consideration for'/obtaining
the right of way and to prevent dlSputes between :abutting
landowners. .

ff

Therefore, taklng into conSLderatlon the purpose of
the" leglslatlon and the reasonable relationship /bétween the
classifications established.and the need to: protect.the
agricultural landowner in Iowa, we believe that a court
would sustain the validity of “section 327G.8L if thallenged
,under the equal protection prov131on.

3

Slncerely, 5

KIM M OLSON” “ﬁﬁ
Ass1stantjAttofdeﬁ‘General

KMO/nm




INSURANCE; CORPORATIONS: Procedure for pla01ng
subscrlbers on boards of directors of health service
corporations. °1983 Iowa Acts, ch. 27, §§l1, 2, 12, 15;

Iowa Code sections 4.7, 4.8, 504A.15, 504A.18, 514 1
(1983)”7 The nominating- commlttee contemplated by 1983
Iowa Act%f -chy 27, is mot the exclusive procedure for
nomthation 'of initial subscriber directors of the boards
of directors.of Iowa Code ch. 514 (1983) corporations;
nomlnatson of*> those directors by a petltlon of at least
flfty ‘subscéribers or providers is also permitted..
HowevVer, those -two methods are exclusive. Therefore,
existing subscriber directors cannot be considered as
being automati¢ally renominated but must be renominated
by either -the hominating committee or by petition (and be
elected) 'in order to meet the percentage requirements for
subsdrzber directors contained 1in the Act. Board
vacanc;es need not be filled with subscriber directors
_once’ the: two-thirds subscriber director requirement has
" been meE “fevertheless, all vacancies occurring prior to
the- Augﬁst ‘1, 1985 deadline for meeting that requirement
must Ber Filled with a subscriber director until the
requ‘ﬂement is ‘actually met. Neither the percentage
regiirement for subscriber directors nor the manner in
whichthat requirement is to be implemented under the Act
is uriconstitutional. (Haskins to Foudree, Commissioner -
of Insurance,l/19/84) #84-1-13(L) '

The Honmranle Bruce W. Foudree January 19, 1984
Commlss;oner_of Insurance

Insurance Department of Iowa

LOCAL .- :

Dear Commissioner Foudree:

- You -asked the opinion of our office regarding the
procedure for nomination of "subscriber directors" to the
boards of directors of health service corporations under
Iowa Code ch, 514 (1983).

The putpose of 1983 Iowa Acts, ch. 27 (hereafter
referred to as the "Act"), is stated in §1 thereof as
follows- .

'As a result of rising health care costs
anid the' ¢concern expressed . by health
* ‘gare _providers, health care |users,
third-party payers, and the general
public, there is an urgent need to abate
these rising costs so as to place the
costs of health care within reach of all
Tewans without affecting quality.
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: Accordingly, a health data comm1551cn”momposed of
the health comm1351oner, insurance comm1581oner, and
social services commissioner is created to collect and
monitor health care cost data. See 1983. ona ‘Acts, H.F.

196, s§2. The Act also imposes rnqulremegbs on the
composition of the boards of dlrectors of . Corpozations
under Iowa Code ch. 514 (1983), spec1f1ca1Lﬁ hospital
. service corporations, medical service c¢prporations,
dental service corporations, and pharmaceu*lcal and
optometric service corporatlons. See 1983 .I wakActs, ch.

27, §12; Iowa Code section ., 514. 1(1983) yizag Existing
corporations must have at least; a. mwgprlty of
"subscribers" on the board of dlrectors by August 1, 1984
and at 1least two-thirds of the dlrectoxs must be
. "subscribers" by August 1, 1985. See 1983, Iowa Acts, ch.
27, §15. New corporations are likewise sub;qct to the
two-thirds requlrement Id. In general térms, a
"subscriber" is a person who receives, health care
services from the health service . corporatbon ﬁor a fee,
while a "provider"™ 'is one who contracts .with the
corporation to provide health care. sezvlces to
"subscribers" "Subscribers" and "prov1ders“:are more
spec1flcally deflned by the Act for board comp051tlon
' purposes, in order to ensure that a subscriber who is
employed by or related to a prov1der could not be
considered to be a "subscriber director® for purposes of
meeting the composition requirement. See 1983 Iowa Acts,
ch. 27, §l2. - S L TmE

crd

The Act is silent on the point, but it appears that
subscriber directors will actually be elected. like .other
directors, that is, in accordance with the a@tlciesJand
bylaws of the health service corporatbqnaéw .
charter documents, election is by: LS
providers. The Act, however, creates a specm&lwpxécedure
for nomination of the subscriber - dlrecqorg.,_ ‘TAiki
subscriber directors are chosen in accorganige
procedure which is the subject of your; quaﬁgyé%
the initial subscriber directors are chosgnv k3
directors make further nominations.. of -y Sub ctiber
directors. The procedure for nomlnatlon of '
directors is set forth in §12 of the Act ‘whl_
relevant part as follows: '

‘Tstatgs in
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. The commissioner of insurance shall
adopt rules pursuant to chapter 17A to
1mplement the process of the election
ofﬁsgbscrlber directors of the board of
the representatlon of a broad spectrum
of” subscrlber interest on each board.

The * - rules shall' provide for an
;1ndependent " subscriber nominating
- committée = to serve until the
‘composition of the board of directors
meets - the percentage requirements of
. fthls section, Once the composition
’ requlrements of this section are met,
0 the® nomlnatlons for subscriber
dlrectors shall be made by the
_§hbscr1ber directors of the board. A
“member’ of the board of directors of a
:{corporatlon ‘subject to this chapter
; shall - hot serve on the independent
"subscrlber nominating committee. The
gnomlnatlng committee shall consist of
‘subscrlbers as defined in this section
) aﬁd procedures to permit nomination by
"3 ' petition of at least fifty
‘subscribers or providers.

[Emphasis added.]

A$ can be seen, this section creates a nominating
process implemented by rules of the commissioner. The
ruleo are to create a nominating committee to make
“nomlnatlohs £0r" the -initial subscriber directors. The
: 1nsﬂf%nce imissioner is thereby implicitly empowered

-

§§01nt'§he members of the nomlnatlng committee. The

&

.f?for subscriber ‘dlrectors, or whether
”bf'”those directors can also be made by

bove quoted section. It refers to "procedures to
perm&t‘nomxnatlon by a petition of fifty subscribers or
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providers". Weight must be glven tnls 1anguage in
interpreting the statute. Courts, 1 constru1ng

statutes, attempt to give meaning and effect to every
part of the statute. See State v. Berry, ,47‘N‘W 2d 263,
264 (Iowa 1976). Read as a whole, §12 contemplates that
the insurance commissioner's rules shall recdogriize a two-
part nominating process: a nominating comm;ttee which
submits nominations for election as initfal'Subscriber
directors, together with such names as are submltted for.
nomination by a petition of at least fifty subscr1bers or
providers. It should be noted that, at pL sent, some
health service corporations do utilize a- nomlnatlng
petition for their boards of directors. A cardinal
principle of statutory construction is that a court, in
searching for 1legislative intent, looks ° to,\what the
legislature did say, rather than to what 1t might or
should have said. See I.R.App.P. 14(f). ‘4

P
AN

Draft rules of the insurance comm1ss1oner attempt to
accommodate the reference in the sentence’ fragment by
permitting the nominating committee to reqelve, for
recommendation only, the names of persons s bmltted by
petition. ©Under this approach, the nomlnat%ng committee
would not be bound to accept the nominations made by
petition, nor would those names be 1ndependen21y placed
in nomination. But this limited role for “the petition
process belies and frustrates the langua?e of the
sentence. fragment: "nomination by a petition™.(emphasis
added). It appears from the sentence fragment that the
petition process is to be more than simply a yehlcle for
the submission of recommendations for nominations of

subscriber director; rather it is to be an* iqdependent
source of nomlnatlon for those directors. - ==

Some "lay" (i.e., subscriber and presumaq;y Jjon-
provider affiliated) directors are presentlg onr the
boards of health service corporatlons.A Suqh ectors
were not, of course, nominated in accordan e the
procedure created by §12. The question is wlie ﬁher those
existing subscriber directors may be con51der g,pelng
automatically nominated and placed on the im. ok...for
election as "subscriber directors” without goLng thgough
the §12 nominating process. Section 15 of Ehe Act is
relevant in this connection and states:
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_ Sectjon 12 of this Act takes effect
_ August 1, 1983 and applies to
f corporations in existence on the
effective date of this Act and to
"corporatlons formed on or after the
c effectlve date of .this Act. However, a
. corporatlon in existence on the
' “effective date of this Act shall fill
'A‘any vacancy or any expired term of a
'dlrector position with a subscriber
dlrector and shall have at least a
majorlty of subscribers on the board of
~directors of the corporation by
~Augqgust 1, 1984 and at least two-thirds
of ‘the boardtshall be subscribers by
August 1, 1985. Provider directors
serving on the effective date of this
Act may complete their terms of office
so long as at least a majority of the
. _ppard is subscribers by August 1, 1984
"and at least two-thirds of the board are
‘'subscribers by August 1, 1985. Such
fd;rector shall not serve a term of more
" than three years or shall serve the
remainder of the term being served,
whichever is shorter. Only subscriber
directors elected pursuant to the rules
. adopted by the commissioner of
" insurance pursuant to section 12 of
this Act shall be considered in meeting
the percentage requirements of the
" board composition required in this
section.

[Empha51s added ] This section clearly indicates that
subScrlber directors, in order to be counted toward the
percentage requirement thereof, must be chosen in
accordénce with the procedure created by §12. That is,
: they must ‘be nominated by the nominating committee or by
a nomlnating petition of at least fifty subscribers or
providers. Hence, existing subscriber directors must be
renOmlnated as provided by the process set out in §12

HROFEN
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(and be elected) if they are to meet the. percentage
requirement for subscriber directors. Of ; course,
existing subscriber directors could remain on the‘board
without going through this process, but they would-not be’
counted toward the percentage requirement. (For..purposes
of the board composition requirement, they would be
treated as "provider directors".) Anemye

Two subsidiary points should be made hege,:,F;:st,
it is clear under §15 that, for existing. . health
corporations, once the two-thirds requirement:. gs,met, no
further subscriber directors need be placed on Ehe ‘board.
The first clause of the second sentence  of §15 ("a
corporation in existence on the effective date of. this
Act shall £fill any vacancy or any explred ;erm of a
director position with a subscriber director.:),; ~"). does
not mean that a corporation must exceed the twqf;hlrds
requirement by appointing a subscriber director .to. every
vacancy, even after the two-thirds requirement has been
met. However, it does mean that vacancies: occurring
before the two-thirds requirement has been’ met-.must- be
filled by appointment of subscriber directors until. that
requirement has been satisfied. Thus,,.,onece the
requirement in §15 that fifty percent of the directors be
subscribers by August 1, 1984 has been met, -vacancies
thereafter occurring must be £filled with . subscriber
directors so that the  two-thirds requirement is met as
soon as possible (and, of course, not - later: than
August 1, 1985). Hence, in the case of an existing
corporation between August 1, 1984 and August 1, 1985
which has met the fifty percent requirement, in the event
a vacancy arises, the vacancy must be fllled by a
subscriber director. ' L Eneiiaad

Wit ‘F 'JJ.

As can be seen, the Act grants( to .a. ;ﬁpeclal
nominating committee, which is compose& (of%enon—
corporation members, the right to make nomlnatlogs £0; .the
boards of directors of those corporations.- Iewaecodewch
504A (1983), governing nonprofit corporations. generally,
on the other hand, grants corporations, including those
under Iowa Code ch. 514 (1983), the right to provide by
articles of incorporation or bylaws for the procedure
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for the election or appointment of directors as well as
‘for the composition of the boards of directors. See Iowa
Code §§504A.15, 504A.18. Existing articles and bylaws of
health service corporations do not contain the kind of
procedures and requirements that are in the Act. ' We’
believe -that the Act prevails over Iowa Code ch. 504A in
this regard. The Act is not only later in date of
enactment, but is also the more specific statute as
regards the boards of directors of corporations under
Iowa Code ch. 514. See Iowa Code §§4.7, 4.8 (1983).

Corporations are creatures of statute, see 19 C.J.S.
Corporations §935, at 369. (1940); Schmid v. Automobile
Underwriters, Inc., 215 Iowa 170, 175, 244 N.W. 729, 731
(1932), ‘and their articles of incorporation cannot
‘override a statute, see Shidler v. All American Life and
Financial -Corp., 298 N.wW.24 318, 324 (Iowa 1980). The
provisions of the Act thus prevail over any inconsistent
prov151ons of the articles or by- laws authorized by Iowa
Code-ch SO4A -

not

ThlS result is consitutional, for it is not possible
to argue that the Act, either in its requirement of a
minimum percentage of subscriber directors or in the
manher - in which those directors are chosen, violates the
contract or due process clauses of the United States
Constitution (U.S. Const. art I, §10, Amend. XIV, §l).
As " indicated, health service corporations are purely
creatures of statute. Notwithstanding the contract
clause, "[plrivate corporations, ‘like other private
persons, are always presumed to be subject to the
legislative power of the state. . .." Legislative
Research Service, Library of Congress, The Constitution
of the United States of America: Analysis and
Interpretation 393 (1964). ©Unlike certain corporations
which figured prominently in the early case law, see e.
Tristeds OF Dartmouth College v. Woodward, 17 U. 7.S. 14
Wheaty) 122 (1819), health service corporations are not
-spectally chartered but were (and are) chartered under a
general‘s&atute, Iowa Code ch. 514 (1983) (originally
enacted: as'-1939 Iowa Acts, ch. 222). Moreover,

Chng 6

nlit
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it is settled that  neither the' "
'contract' clause nor the 'due process’ ; '
clause has the effect of overriding the’' -
power of the state to establish alx -’
regulations that are reasonably -
necessary to secure the health, safetg,; fff
good order, comfort, or general welfaré

of the community; that this power can’
neither be abdicated nor bargalned’
away, and is inalienable even by~
express drant; and that all contract”

and property rlghts are held subject £o~‘“
its fair exercise.

s

Atlantic Coast Line v. Goldsboro, 232 U.S. 548, 558-559,
34 s. Ct. 364, 368, 58 L. Ed. 721, 726 (1914). Here,
health service corporatlons can reasonably be viewed as
hav1ng a unique role in remedying the problem of ever-
increasing health caré costs and that accordingly their
boards of directors ought to be dominated by subscribers
so as to ensure that efforts will be made to contain cost
reimbursements to providers. Cf. PFinal Report:
Governor's Commission on Health care Costs 11 (1982)
("Current provider payment or reimbursement mechanisms
[of health service corporations] contain incentives that
‘reward inefficient, cost-increasing behavior.") The
legislature could also reasonably design the procedure
for appointment of subscriber directors so as to ensure
that they are independent of the provider members of the
health service corporation. As it is, though, the Act
leaves provider members with substantial control over the
selection of the required subscriber directors by
allowing them to nominate the initial subscriber
directors by petition and to elect both them and any
replacement subscriber directors. Of course, this latter
fact only enhances the constitutionality of the Act.

In sum, the nominating committee contemplated by the
Act is not the exclusive procedure for nomination of
initial subscriber directors of the boards of directors
of Iowa Code ch. 514 (1983) corporations; nomination of
those directors by a petition of at 1least £fifty
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subscribers or providers is also permitted. However,
those two methods are exclusive. Therefore, existing
subscriber directors cannot be considered as being
automatically renominated but must be renominated by
either the nominating committee or by petition (and be
elected) in order to meet the percentage requirements for
subscriber directors contained in the Act. Board
vacancies need not be filled with subscriber directors
once the: two-thirds subscriber director requirement has
been met; nevertheless, all vacancies occurring prior to
the August 1, 1985 deadline for meeting that requirement
must be  filled with a subscriber director until the
requirement is actually met. Neither the percentage
requirement for subscriber directors nor the manner in
which that requirement is to be implemented under the Act
is unconstitutional.

Very truly yours,

THOMAS J. MILLER
Atto¥ney General of Iowa

FRED M. HASKINS
Assistant Attorney General




SCHOOLS: Contracts; Iowa Code Sections 278.1, 279.12 (1983).
School districts may enter into contracts which exceed one year
in length of performarce if the contract is proprietary in
nature, as opposed to governmental or legislative in nature.
School districts may lease equipment. (Norby to Tyson, Director,
Energy Policy Council, and Benton, Superintendent, Department of
Public Instruction, 1/17/84) #84-1-12(L)

Mr. Robert F. Tyson January 17, 1984
Director

Energy Policy Council

Lucas State Office Building

LCCAL

Mr. Robert D. Benton
Superintendent

Department of Public Instruction
Grimes State Office Building
LOCAL

Dear Sirs:

We have received your request for an Attorney General's
opinion concerning the ability of local governments, schocl s
districts and the State to enter into ''shared energy savings
contracts." You have described a shared energy savings contract
as follows:

These contracts involve the installation of
various energy conservation equipment in
public buildings by an energy service company
(ESC). The ESC finances the investment, owns
the equipment, and is responsible for all
maintenance and operating costs of the
efficiency improvements. The duration of the
agreement ranges from five to ten years
depending on the economic benefits resulting
from the operation of the equipment. The ESC
is compensated in an amount equaling a
percentage (commonly 507) of the energy
savings realized in comparison with a base
year figure for energy costs. The base
figure 1is controlled for wvariation in
weather, energy consumption (e.g. building
additions) and changes in energy cost per
unit. In essence, the public facility pays
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its regular utility bills as charged and pays
the ESC a percentage of the savings realized
in comparison with the base year figure.

Your questions concerning shared energy savings contracts
are as follows:

In regard to all Iowa public buildings, our primary
concern is whether a shared savings contract would be
considered a lease or a service contract. In regard to
school districts, the following concerns have been
brought to our attention:

1. If considered a service contract, from
what fund should the payments be made?

2. While energy shared savings contracts
could be executed on a yearly basis, it
appears that multi-year contracts would
provide a much greater incentive for ESCs to
enter the Iowa public sector market. Thus,
may multi-year energy shared savings
contracts be entered?

3. If no municipal or governmental funds
are used, are any bidding requirements
necessary in connection with entering an
energy shared savings contract?

4, What nature of approval is required
prior to entering an energy shared savings
contract, e.g. vote of board, vote of
electorate?

I.

Initially, we note the issue of whether these contracts are
considered a 'lease'" or a ''service contract" is of primary
importance for federal tax purposes for the contractor. ~Our
office cannot offer an opinion on a federal tax question. We do
not believe that this distinction is of any significance
concerning the power of local governments to enter shared energy
savings contracts. We note, however, that some controversy exists
with regard to whether school districts may lease equipment or if
purchasing of equipment is required.

A 1962 Attorney General's Opinion appears to have stated the
principle that a school district may not lease equipment. 1962
Op.Att'yGen. 331. 1In this opinion, after acknowledging that
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equipment will of necessity be required by a school district, the
following is stated in regard to a lease of equipment:

. . However, even though the board of
directors of a school district has authority
to make purchases for a school district which
are necessities for a school year, no
contract can be executed for new equipment
without the express vote of the electors.
Manning v. Dist. Twp. of Van Buren, 28 Iowa
332 [1869]. These basic concepts underlying
expenditures from the General Fund of a
school district are of long standing. Thus,
expenditures from the General Fund for
equipment contemplates purchase of the item
by the school district with funds which are
available and not the leasing or renting of
equipment. There is one statutory exception
to this rule, which is found in § 285.10(3)
having to do with schoolbuses.

1962 Op.Att'yGen. at 332. The legislation considered in Manning,
.1862 Iowa Acts, ch. 172, section 7(5), empowered the electors to
vote a tax for certain purposes including:

. . . payment of any debts contracted for the
erection of schoolhouses, and for procuring
district libraries and apparatus for schools.

28 Iowa at 334,

The conclusions of the above cited opinion are based on a
school finance system digfering substantially from that in effect
today. The general fund™ is no longer created through a vote of
the electorate. See Iowa Code § 278.1 (1983) (specific powers of
electors). Accordingly, the school board, through § 279.12, not
the electorate, now has general authority to manage procurement
of equipment and services. See also Iowa Code § 274.7 (1983).
Furthermore, pursuant to Iowa Code § 279.30 (1983), the Board may
by resolution delegate authority to the secretary™ to conduct
much cf a District's normal procurement of goods and services.

1 All school funds are credited to one of two funds, the
schoolhouse fund and the general fund. Iowa Code § 291.13
(1983). '

2 See Towa Code § 279.3 (1983).
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In addition, we are uncertain why it was assumed that a rental
payment can never be considered as being made from funds
currently available. Cf. 1978 Op.Att'yGen. 598 (five-year lease
not a debt for purposes of Iowa Const., art. VII, § 1).

Having failed to find a prohibition on leasing based on the
rationale of 1962 Op.Att'yGen. 331, we next must determine
whether entering leases is authorized by § 279.12. It is, of
course, true that school districts are limited to those powers
expressly or necessarily implied by statute. Silver Lake
Consolidated School District v. Parker, 238 Iowa 984, 29 N.W.2d
219 (1947). 1In conjunction with this principle, we note that
several examples of specific authority for school districts to
enter leases are provided in the Code. See Iowa Code § 278.1(10)
(rental of buildings); § 285.10(3) (purchase or lease of buses
and transportation facilities); § 279.12 (rental of schoolrooms);
§ 279.26 (District may enter leases funded by schoolhouse tax for
purposes consistent with the purposes for which the tax was
authorized by the voters). While acknowledging the principle of
the Silver Lake case, caution should be exercised in construing
the authorizations of one provision as limiting those of another.
See Bettendorf Fducation Ass'n v. Bettendorf Community Schools,
262 N.W.2d 550 (Iowa 1978) (provision in § 279.40 for minimum
sick leave benefits did not prohibit payment as compensation for
accrued unused sick leave as a contract benefit pursuant to
§ 279.13); 1980 Op.Att'yGen. 840.

Section 279.12 refers to the power to ''contract." We
believe this must include the power to procure tangible items by
purchase or lease and to procure services which are necessary or
proper for performing the duties of the board. Accordingly, we
believe a school district 1is rot barred from entering a shared
energy savings contract even if such a contract is considered a
lease of equipment.

II.

In a recent opinion of this office, the ability of a county
government to enter multi-year contracts was extensively
discussed. Op.Att'yGen. #83-6-4 (issued June 2, 1983). The
issue of whether a governing board may enter a multi-year
contract arises from a concern that decisions of a present board
not bind future boards. As discussed in the above referenced
opinion, a board may not bind its successors in matters that are
essentially legislative or governmental in nature, as opposed to
those matters that are proprietary in nature. We believe the

3 Sampson v. City of Cedar Falls, 231 N.W.2d 609 (Iowa 1975)
(and cases cited therein); City of Des Moines v. City of West Des




Mr. Robert F. Tyson
Page 5

government/proprietary distinction is applicable to school
districts as well as cities and counties. Dodds v. Consolidated
School District of Lamont, 263 N.W. 522 (Iowa 1935); Burkhead v.
Independent School District of Independence, 107 Iowa 29, 77 N.W.
491 (1898); Dubuaue Female College v. District Township of the
City of Dubuque, 13 Iowa 555 (1862).

In apparent conflict with the authorities cited above, a
1962 opinion states that ". . . by virtue of long administrative
interpretation [of the State Department of Public Instruction]
the board of directors of a school district cannot enter into a
lease for transportation facilities which would extend beyond the
length of the term of the board of directors.'" 1962 Op.Att'yGen.
129, 1In contrast, a 1963 opinion sanctions the leasing of school
rooms and buses for periods beyond the term of the present board. .
1964 Op.Att'yGen. 351. This latter opinion makes reference to
the administrative interpretation cited in 1962 Op.Att'yGen. 129
and states that this interpretatign is no longer adopted by the
Department of Public Instruction. We remain in agreement with-
this 1963 opinion that no across-the-board prohibition. on
contracts- exceeding one year applies to school districts.

Having stated the above, we further believe that a shared
‘energy savings contract constitutes a proprietary, and not a
governmental/legislative, contract. In essence, these contracts

3 (cont'd) Moines, 239 Towa 1, 30 N.W.2d 500 (1948); Iowa
Municipal Light and Power Co. v. City of Villisca, 220 Iowa 238,
261 N.W. 423 (1935); Hahn v. Clayton County, 218 Iowa 543, 255
N.W. 695 (1934); First National Bank v. City of Emmetsburg, 157
Towa 555, 138 N.W. 451, 455 (1912). See aiso McQuillin,
Municipal Corporations § 29.101 at 468-469; 56 Am.Jur.2d
Municipal Corporations § 154 at 207-209; 63 C.J.S. Municipal
Corporations § 987 at 549,

4 Regardless of the ability in 1962 of the Department of
Public Instruction to dictate to local districts that multi-year
contracts cannot be entered, we note that no equivalent admin-
istrative rule has been enacted by the Department pursuant to
Towa Code ch. 17A. We note, but need not consider in the instant
opinion, that adoption of such a rule would raise questions
regarding the scope of the Department's and the State Board's
rulemaking authority. Cf. Iowa Code §§ 257.9, 257.10 and 257.19
(1983) (powers of the Board and the Department) with § 279.12
(power of local boards to make contracts).

5 We note, however, that certain contracts are limited
expressly by statute for particular time periods, e.g. Iowa Code

§ 279.13 (teacher contracts); § 279.20 (Superintendent's
contract).
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involve procuring goods and services in an effort to cut utility
costs. Cf. Sampson v. City of Cedar Falls, 231 N.W.2d 609, 613
(Iowa 1975) (City may enter multi-year contract for construction
and operation of electrical generating facilities); City of Des
Moines v. City of West Des Moines, 30 N.W.2d 500, 507 (Iowa 1948)
(cities may enter multi-year contract concerning sewage
disposal). We do not believe that an energy service contract
rises to the level of an important policy area properly con-
sidered legislative in nature. Cf. Burkhead, 27 N.W.2d at 492
(teacher contacts). Accordingly, we believe school districts may
enter into multi-year shared energy services contracts.

III.

Your third question is whether any bidding requirements are
necessary if no school district funds are necessary in connection
with entering a shared energy savings contract. We understand
that in framing this question you have assumed that by entering
an energy shared savings contract the district will realize a net
savings on utilities, and in this sense will not be expending
funds in an amount exceeding that which would be spent on utili-
ties in the absence of the shared energy savings contract.
Notwithstanding the above proposition, the district will be
contracting with a party for the shared energy services contract
and, in all likelihood, making a payment to them. Regardless of
any net savings realized through reduced utility bills, we
believe the shared energy services contract must be subject to
whatever requirements would otherwise applyv.

School districts are required to use a competitive bidding

system in connection with those instances specified in the Code
concerning construction and repair of sghoolhouses,” and in
procuring textbooks and school supplies. No requirement for

competitive bidding appears to be required in connection with
entering a shared energy savings contract.

We add a note of caution, however, due to the fact that a
shared energy services contract may constitute a multi-year
expenditure of general fund monies. In light of the nature of
such a contract, any particular contract should be carefully
scrutinized to ensure that it does not amount to a device for .

6 Iowa Code § 297.7 (1983) (which incorporates the provi-
sions of Iowa Code §§ 23.2 and 23.18 (1983)).

7 Towa Code §§ 301.1 and 301.5 - 301.9 (1983).
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avoiding a requirement of voter approval, competitive bidding, or
a debt limitation. These questions should especially be
considered where the contract involves long term leasing of
capital equipment items. See Cray v. Howard-Winneshiek Community
School District, 260 Iowa 465, I50 N.W.2d 84 (1967); Porter v.
Iowa State Board of Public Instruction, 259 Iowa 571, 144 N.W.2d
920 (1966).

IV.

Your last question concerns what nature of approval is
required prior to entry of a shared energy savings contract by a
school district. The power to enter a shared energy savings
contract is not among those which are subject to control through
an election, see § 278.1, but appears to fall within the general
power of a school board to enter contracts pursuant to § 279.12.
Accordingly, a shared energy contract may be entered upon
approval by the board.

Sincerely,

Assistant Attorney General

. SGN:rcp



LAW ENFORCEMENT: POLICEMEN AND FIREMEN: IOWA LAW ENFORCE-
MENT: Minimum Training Standards. Iowa Code §80B.11(2)

(;983). Thg law enforcement Academy has authority to set
m;nlmum'tralning requirements for all law enforcement of-
ficers in service after July 1, 1968. (Hayward to Administra-

tive Rules Review Committee, 1/17/84) #84-1-11(1L)

Administrative Rules Review Committee January 17, 1984
c/o Joseph Royce

Statehouse

LOCAL

Dear Committee Members:

You have asked this office for its opinion regarding the
meaning of the word "employed" in Iowa Code §80B.11(2) (1983).
Specifically you have asked, "Is Iowa Code §80B.11(2) (1983)

.a grandfather clause exempting peace officers employed prior
to July 1, 1968, from the Iowa Law Enforcement Academy's basic
training requirements?" We do not believe that this section
provides an exemption for officers in place on July 1, 1968.

Iowa Code §80B.11 (1983) states in pertinent part:

The director of the academy, subject to

the approval of the council, shall promul-
gate rules and regulations in accordance
with the provisions of this chapter and
chapter 17A giving due consideration to
varying factors and special requirements of
law-enforcement agencies relative to the
following:

* * * *

2. Minimum basic training requirements law-
enforcement officers employed after July 1,
1968, must complete in order to remain
eligible for continued employment and the
time within which such basic training must
be completed. :

* * * *




Administrative Rules Review Committee
Page Two

(Emphasis added.) The key to answering your question is
ascertaining the meaning of the word "employed" in this
statute,

Generally, words in statutes are given their meaning in
ordinary usage. State v. Jackson, 305 N.wW.2d 420 (Iowa 1981),
and rules of construction, are applied only when that meaning
is ambiguous. Le Mars Mut. Ins. Co. of Iowa v. Bonnecroy,

304 N.W.2d 422 (Iowa 1981). The word "employed" has several
potential meanings in this context. It means both "to give
employment to" and "to have employment." Black's Law Dic-
tionary, 617 (4th Ed.Rev. 1968). If the former meaning 1s
applied to §80B.11(2), only persons hired after July 1, 1968,
must complete academy training. On the other hand, if the
latter meaning is applied, all persons serving as law enforce-
ment officers after July 1, 1968, are subject to academy basic
training requirements. Because of this inherent ambiguity,

it is necessary to employ the rules of statutory construction
to derive the appropriate meaning.

The goal of statutory construction is to ascertain the
intent of the legislature when it enacted the provisions,
and, if possible, to give it effect. State v. Prybil, 211
N.W.2d 308 (Iowa 1973). The general intent of the legisla-
ture when it enacted Iowa Code Ch. 80B (1983) is set forth
in §80B.2, which states:

It is the intent of the legislature in
creating the academy and the council to
maximize training opportunities for law
enforcement officers, to co-ordinate training
and to set standards for the law enforce-
ment service, all of which are imperative

to upgrading law enforcement to professional
status.

This express intent of "upgrading law enforcement to profes-
sional status" seems inconsistent with an interpretation of
Iowa Code §80B.11(2) (1983) which exempts each and every law
enforcement officer serving at the time of enactment from
minimal training requirements.

Also, §80B.11(2) (1983) refers to training requirements
needed "to remain eligible for continued employment." This
implies the authority vested in the Iowa Law Enforcement
Academy to set minimum training requirements for officers who
wish to continue such employment after July 1, 1968, rather
than just those hired after that date.

—
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For these reasons, it is our opinion that Iowa Code
§80B.11(2) (1983) gives the Iowa Law Enforcement Academy
authority to set minimum training standards for law enforce-
ment officers in service after July 1, 1968.

pectfully yours,

GARY L. YWARD

Assistant Attorney General

GLH:dkl



CONSERVANCY DISTRICTS: Iowa Code Sections 467D.3, 467D.5,
467D.6, and 467D.8 (1983). Conservancy districts may adopt rules
to govern conduct of meetings and elections. Such rules are not
subject to review by the State Soil Conservation Committee.
(Norby to Gulliford, Director, Iowa Department of Soil
Conservation, 1/11/84) #84-1-10(L)

January 11, 1984

Mr. James B. Gulliford
Director _ ’ :
Department of Soil Comnservatio
Wallace State Office Building
LOCAL :

Dear Mr. Gulliford:

We have received your request for an opinion of the Attorney
General goncerning rulemaking authority of conservancy
districts” and the supervisory authority of the Department of
Soil Conservation over such rulemaking. You are particularly
concerned in the area of rules of an administrative nature, such
as rules of conduct for district megtings and rules concerning
elections of the board of directors. :

A conservancy district is initially governed by the state
soil conservation committee (committee). Towa Code § 467D.4
(1983). As the committee is clearly a state agency for purposes
of ch. 17A, it would be compelled by §§ 17A.2(7) and 17A.3 to
adopt rules concerning board elections through § 17A.4 procedure
if it chose to do so prior to the establishment of an elected
board pursuant to §§ 467D.4 and 467D.5. Furthermore, any rules
adopted by the committee remain in effect upon installment of an
elected board. § 467D.8(2). :

Conservancy districts are authorized to adopt '"'rules," see
§ 467D.6(1) and (11), 467D.10(2), although the extent of their
regulatory authority is very unclear.

2 Conservancy districts are established by Iowa Code
ch. 467D, '
3

Iowa Code § 467D.5 (1983) provides a detailed
apportionment system for board elections, but does not specify
particular election procedures.
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If the conservancy district were an agency subject to
ch. 17A, sections 17A.2(7) and 17A.3 would not only authorize
them to adopt rules of procedure, but would compel adoption.  We
do not, however, believe that conservancy districts are agencies
for purposes of ch. 17A, despite numerous requirements of review
of conservancy district action by state agencies. See
§§ 467D.5(1), 467D.6(1l), 467D.7, and 467D.13 (1983). A similar
result was reached in 1980 Op.Att'yGen. 244, which stated that
soll conservation districts are not state agencies for purposes
of ch. 25A, the state tort claims act. Soil conservation
districts are subject to a degree of supervision by the
Department of Soil Conservation, as are conservancy districts,
but both are established as political or governmental
subdivisions. §§ 467A.3(1) and 467D.3; 1980 Op.Att'yGen. at 255,
fn. 1. See also Stanley v. Southwestern Community College Merged
Area, 184 N.W.2d 29, 33-34 (Iowa 197I) (a merged area community
college not an agency despite supervision by the Department of
Public Instruction); Graham v. Worthington, 146 N.W.2d 626,
632-633 (Towa 1966) (municipalities are not agencies for purposes
of Ch. 25A, the tort claims act).

‘The only express authorization to adopt rules is contained
in § 467D.6(1l), concerning water resources. We believe, however,
that other duties imposed on the conservancy districts call for
broad statements of policy or principle, as opposed to discrete
or individual decisions, which imply an authorization to adopt
. rules. See §§ 467D.6(3), 467D.16, and 467D.17 (adoption of a
plan to achieve the obJectlves of the district); § 467D.12
(biennial budget)-: cf., Towa Code § 17A.2(7) (definition of
rule); Schwartz, Administrative Law, § 56, p. 149.

We do not believe that administrative rules, as defined by
your request, are subject to review in any manner by the State
Soil Conservation Committee. The numerous instances in which
specific actions of a conservancy district are subject to review
by an agency 1mp11es that the conservancy district may act
- without such review in organlzlng its meetings and electioms.
Sincerely,

S Loy

STEVEN G. NORBY
Assistant Attorney Gereral

SGN:rcpA



ANTITRUST: Iowa Competition Law; A private coalition whose
members include competing hospitals may not compile non-price
hospital data and use that data to formulate a health care
plan for its community, since such an agreement would be a
violation of the antitrust laws which would not be exempt from
those laws. 1If, however, the coalition was formed pursuant

to the National Health Planning and Resources Development

Act of 1974 such activities would be exempt from the antitrust
laws. (Perkins to Lind, State Senator, 1/9/84) #84-1-9(L)

Thomas A. Lind January 9, 1984
State Senator, THirteenth District

111 Frederic Avenue

Waterloo, TA 50701

Dear Senator Lind:

You have asked for the opinion of the Attorney General
on the question of whether the compilation of various types
of hospital data by a private coalition of interested persons
in a community for the purpose of formulating health care
recommendations for that community would, violate the Iowa
Competition Law [Iowa Code Chapter 553].l The coalition has
not been organized under the auspices of the National Health
Planning and Resources Development Act of 1974 (''NHPRDA'")

42 U.s.C. § 300 1.

After having talked with several people involved in
organizing this coalition, I have the following understanding
cf how it will operate. The coalition will consist of
approximately twenty-five to thirty individuals in the
community selected from health care providers (hospitals,
allopathic and osteopathic physicians, dentists, and other
allied health practitioners), health insurance carriers,
business, labor, local government and consumers of health
services. ’

1 The federal cases cited in this opinion have precedential

. value for Iowa law by virtue of Iowa Code section 553.2,
See also Neyens v. Roth, 326 N.W.2d 294 (Iowa, 1982). 1t
should be noted, however, that this opinion is limited to
an analysis of Iowa law. It should not be construed as
either an expression of federal law or the position the -
United States Department of Justice might take on this issue.
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The initial task of the coalition will be to gather

information from the participating hospitals, which will
consist of the following institution-specific data:

1.

A brief history of the hospital, with emphasis on the
hospital's existing physical plant, i.e., date of
construction, factors which determined size and bed
complement, utilization of existing areas, any shelled
space, etc. '

Overview of equipment, emphasis being placed on major
items -~ Radiology, Laboratory, Special Procedures,
Critical Care Units, etc.

An overview of services; emphasis being placed upon
those services which are provided by only one of the
hospitals in the area. The overview would include
those services which are common to each facility.

Utilization statistics for a twelve month period including
actual bed count; i.e., the number of beds staffed and
operational; overall percentage of occupancy; average
number of patients hospitalized on any given day; a
breakdown of medical/surgical patients; pediatric
patients; obstetrical patients; psychiatric or rehab
patients; and nursery patients, both newborns and
transfers. Data presented will include outpatient

volume, both visits and occasions of service. Included
will be Emergency Room, Ambulatory Surgeries and Ambulance.
Also sought will be the volume of specialized areas,
e.g., dialysis and cardiac and also the patient base by
county of origin.

The next step will be to obtain guidelines for the ideal

hospital services and equipment necessary to serve that
particular community's health care needs. These guidelines
may come from the state certificate of need program, medicaid
standards, national standards developed by the federal
government and standards developed by the American Hospital
Association to name a few sources.
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The final step will be for the coalition to formulate a
plan which, on an institution-specfic basis, makes recommendations
as to the services and equipment each hospltal in the community
should provide. The plan would undoubtedly call for some
hospitals to drop some services or equipment and others to
expand or add some services or equipment.

Once the recommendations have been formulated and approved
by the coalition, the plan would be distributed to the community
through the news media and by other means. At this time the
coalition's function would substantially end. The coalition
would have no power to compel any hospital to conform to the plan
and an individual hospital would be free to adopt or reject any
or all recommendations that pertain to it.

The proposed coalition activities go beyond the mere
solicitation and compilation of data and include the formulation
of that data into a recommended plan for the allocation of
hospital services and equipment among the community's hospitals.

While the solicitation and dissemination of information
from and between competitors may, in some circumstances, cause
antitrust liability, it would appear the mere solicitation of
the non-price types of data sought from the hospitals by the
coalition would raise no antitrust problems in this situation.
The data by itself, however, would appear to be essentially
worthless, its wvalue being in its use in assessing the resource
consumption of health care equipment and services in the
community in order to formulate a plan for the recommended
allocation of such equipment and services. This use of the
data raises potential antitrust problems.

The allocation of services, products, territories or
customers (patients) through an agreement by competitors is
referred to as a "horizontal allocation" and is per se
unlawful under state and federal antitrust laws. United
States v. Topco-Associates, Inc., 405 U.S. 596, 92 S.Ct. 1126,

31 L.Ed.2d 515 (1972). Thls means that no excuse or justification
for the conduct, such as proof that the plan will result in a
more efficient allocation of hospital equipment and services
which will lower health care costs, thus fulfilling the
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intentions of Congress in passing the NHPRDA, will be allowed
as a defense for violating the antitrust laws. This is so
because the courts will not imply a repeal of the antitrust
laws by Congress, especially:

. . where the antitrust implications of a
business decision have not been considered by
a governmental entity.
National Gerimedical Hospital and Gerontology Center v.
Blue Cross of Kansas ﬁitz, 452 U.S. 378, 101 S.Ct. 2415,
69 L.Ed.2d 89 (I981). :

2

In Arizona v. Maricopa County Medical Society, U.s. ,
1027S.Ct. 2466, 73 L.Ed.2 (1982) a group of doctors

agreed to fix their fees. The Supreme Court held that this

was price fixing, which had long been held to be a per se
antitrust violation, and the fact it was engaged in by doctors
made no difference. The doctors argued that since they were
involved in the health care field with which the antitrust laws
had had little experience, the Court should review the actual
economic effect and look to the doctors' justifications for
their action. The Court rejected this approach, citing a
previous case in which they had held:

. 'fwlhatever may be its peculiar problems

and characteristics, the Sherman Act, so far as
price-fixing agreements are concerned, establishes
one uniform rule applicable to all industries
alike.' We also stated that '[t]lhe elimination of
so-called competitive evils [in an industry] is no
legal justification' for price fixing agreements.
(citations omitted)

But see Hospital Building Co. v. Trustees of Rex Hospital,

691 F.2d“67§ (4th Cir. 1987) where the Fourth Circuit Court
of Appeals held that health care planning activities of a
private coalition which it was alleged, had engaged in
" traditional per se antitrust violations, including horizontal
allocations, should be analyzed under a narrow rule of reason,
with the defendants, including a hospital, being given the
chance to show as a defense that their actions were:

. undertaken in good faith and . . . their
actual and intended effects law within those
envisioned by specific federal legislation in
place at the time of the challenged activities as
desirable consequences of such planning activities.
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The coalition members, other than competing hospitals,
do not fit within the parameters of the antitrust prohibitions
and their actions would not present antitrust problems. The
question thus becomes whether the competing hospitals, by
participating in a private coalition which formulates a plan
for the allocation of those hospitals' services and equipment,
have entered into a conspiracy in violation of the antitrust
laws, for if they have, whatever laudable motives they may
have are simply not relevant. ‘

A conspiraéy, within the meaning of the antitrust laws,
has been defined as the following:

Where the circumstances are such as to warrant
a jury in finding that the conspirators had a
unity of purpose or a common design and under-:
standing, or a meeting of minds in an unlawful
arrangement, the conclusion that a conspiracy
is established is justified.

American Tobacco Co. v. United States, 328 U.S. 781, 809-810,

66 S.Ct. 1125, 90 L.Ed. 1575 (1946).

No formal agreement between competitors is necessary to
show a conspiracy or an unlawful agreement; it is sufficient
to show a tacit or an implied agreement to violate the
antitrust laws. Norfolk Monument Co. v. Memorial Gardens,
Inc., 394 U.S. 700, 89 S.Ct. 1391, 27 L.Ed.2d 658 (1969),
United States v. General Motors Corp., 384 U.S. 127, 86
S.Ct. 1321, 16 L.Ed.2d %15 (1966), American Tobacco Co. v.
United States, supra. Each hospital’s antitrust liability
will therefore turn on the factual issue of whether it's
decision to drop, extend or add services or equipment was a
unilateral, independent decision or was the prodgct of an
. agreement or understanding with its competitors.

3 The same result will ensue even if it is necessary for the
hospitals to receive certificates of need pursuant to Iowa
Code Section 135.63 to implement the plan, 'since that statute
neither contemplates nor needs this type of anticompetitive
activity in order to make it work. See e.g. Huron Valley
Hospital, Inc. v. City of Pontiac, 666 F.2d 1029 (6th Cir. 1981).
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Thus, if each hospital, as a member of the coalition,
submits non-price data to the coalition for the purpose of
reallocating hospital services and equipment, participates
in the decisions as to which services and equipment should
be reallocated among all the hospitals on an institution-
specfic basis, which leads to the adoption of a final plan
for the community, and thereafter attempts to implement the
plan, or a part of it, as to its hospital, each such hospital
woluld violate the antitrust laws by having been part of an
agreement to allocate hospital services and equipment. This
is so because the plan itself is an express agreement, which
by their consensus in adopting, the hospitals have presumably
agreed to attempt to implement.

If, on the other hand, the community's hospitals simply
provided all the necessary data, but took no part in the
formulation of the plan, made no agreement, expressed or implied,
with each other as to whether they would all attempt to 1mplement
the plan, and in fact ;made independent judgments to adopt the
Plan or part of it as ‘it applied to their hospltal there would
be no antitrust liability. ~

These situations represent the polar extremes. A wide
range of activity may occur between these which could, to a
lesser or greater degree, engender antitrust liability.
Suppose, for instance, all the hospitals actively participated
in the formulation of the plan but were non-voting members
with no voice in whether the plan should finally be approved.
The plan is then approved by the voting members. For the
purposes of this example let us further suppose that the
plan calls for Hospital 1 to drop services A & B and to
expand service C, and for Hospital 2 to expand services A & B
and drop service C. Both hospitals are making a profit on
the services they are to drop. 1If the hospitals followed
the plan, a jury would be justified in inferring from the
fact each hospital took an action which was against its
economic interest (by dropping a profitable service) that it
was done pursuant to an unlawful agreement to alloca%e those
services. Bogosian v, Gulf 0il Cor 561 F.2d 434 (3rd
Cir. 1977) cert. denied 434 U.S. 1056 (1978), Venzie Corp.
v. U.S. Mineral Products Co., 521 F.2d 1309 (3rd Cir. 1975).

=~
s
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Because of the number of different fact situations
which could occur in the coalition's activities, it is not
possible to give a definite opinion on whether any particular
activity might violate the antitrust laws other than to, as
previously stated, set out the outer boundaries of permissible
and impermissible conduct.

This office is sensitive to the growing concerns of
rising health care costs and the efforts being made to
contain those costs. It was for this reason the NHPRDA was
passed. This act recognized that, in certain areas, the
health care field did not respond in a normal fashion to
competitive conditions and that some actions, normally
classed as anticompetitive, must be undertaken in order to
help contain these costs. The act sets up health systems
agencies (HSA's) whose memberships are to include consumers
of health care, providers of health care, and hospitals,
among others. 42 U.S.C. § 300 1-1(b)(3)(c).

One responsibility of an HSA is to restrain increases in
the cost .of health care by providing for the effective development
and promotion of health services and by reducing inefficiencies.
42 U.S.C. '§ 300 1-2(a). 1In order to fulfill these responsibilities
an HSA is directed to study the health resources, including
hospitals, in its area. 42 U.S.C. § 300 1-2(b)(1l). The HSA is
to then compile a health systems plan (HSP) based on the data
it collects, which will be submitted to the Secretary of the
Department of Health and Human Services. The HSP is to have
as its goal the delivery of quality health services at a reason-
able cost to members of the community. The HSP shall:

. state the extent to which existing health
care facilities are in need of modernization, con-
version to other uses, or closure and the extent
to which new health care facilities, need to be
constructed or acquired. 42 U.S.C. § 300 1(b)(2).

In National Gerimedical, supra., the Supreme Court
rejected the motion that the NHPRDA provided a blanket
exemption from the antitrust laws by impliedly repealing
them as to health care issues. The Court did state, however,
in footnote 18 that:

Nevertheless, because Congress has remained
convinced that competition does not operate

effectively in some parts of the health care
industry . . . we emphasize that our holding
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does not foreclose future claims of antitrust
immunity in other factual contexts. Although
favoring a reversal inm this case, the United -
States as amicus curiae asserts that ''there are
some activities that must, by implication, be
immune from antitrust attack if HSA's and State
Agencies are to exercise their authorized powers”

‘ Where, for example, an HSA has expressly
advocated a form of cost- saving cooperation among
providers, it may be that antitrust immunity is
""necessary to make the [NHPRDA] work'". 452 U.S. -
at 393.

The NHPRDA expressiy exempts an HSA from antitrust liability
for damages from the antitrust laws when it is acting within the
scope of its authority. 42 U.S.C. § 300 k-1.

Since Congress has expressly provided that an HSA (or a
sub-area advisory council) which includes hospital personnel
as members, should develop an HSP which may call for the
reallocation of hospital services or equipment in a community,
it must be implied that hospitals who participate in the
formulation of the HSP, even though they are competitors,
are exempt from the antitrust laws as to that specific
activity. In other words, while normally it is unlawful for
competing hospitals to agree to allocate services or equipment,
when those results are obtained through the formulation of
an HSP by an HSA there is an exemption from the antitrust
laws for those participating hospitals. Based upon the
foregoing reasoning it is the opinion of this office that if
the private coalition was to become an HSA, or a sub-area
advisory council to an HSA, then the gathering of data and
formulation of a health care plan, along the lines proposed
by the private coalition, would be exempt from the antitrust
laws. See also Trident Neuro -Imagina Lab v. Blue Cross and
Blue Shield, (D.C. S.C., 11/2/83) 1982-2 Trade Cases § 69,299-149.

It cannot be too strongly emphasized that participation
by a hospital or other health care provider in an HSA or
sub-area advisory council does not confer blanket antitrust
immunity. As the Supreme Court pointed out in National
Gerimedical:

Even when an industry is regulated substantially,
this does not necessarily evidence an intent to
repeal the antitrust laws with respect to every
action taken within the industry. 452 U.S. at 389.
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For instance, if competing hospitals agree to help implement

an HSP by attempting to boycott a hospital which refuses to -
follow the plan, there could be antitrust liability for

those hospitals, since the NHPRDA neither allows nor contemplates
such activities to implement those plans. Thus, for the
activities to be immune, they m&st rigorously adhere to those
allowed or. required by the Act. Anything less than such a
strict adherence may cause the activities to fall outside the
scope of protection.

These activities, if conducted by an HSA or a sub -area
advisory counc1l will also be exempt from the antitrust laws
pursuant to the ''state action exemption' first articulated
in Parker v. Brown, 317 U.S. 341 (1943) which has been refined
by subsequent holdings to immunize from antitrust 1liability
those private anticompetitive activities which are mandated
by the state by a "clearly articulated and affirmatively
expressed state policy" to regulate or limit competition,
which is actively supervised by the state:. City of Lafayette
v. Louisiana Power & Light Co., 435 U.S. 389, 0, 98 s.Cct. 1123,
1135 (1978). See also, California Retail quuor Dealers Assn. V.
Midcal Aluminum, Inc., 445 U.S. 97, 100 S.Ct. 937.(1980). Since
the NHPRDA is implemented through Towa Code Chapter 135 and
Iowa Administrative Code Chapters 470-202 and 203, and is
actively supervised by the state, anticompetitive activity
contemplated to carry out this state policy would be exempt.

It seems appropriate to conclude this opinion with this
oft-cited quote of Mr. Justice Brandeis of the United States
Supreme Court:

I have been asked many times in regard to particular
practices or agreements as to whether they were
legal or illegal under the Sherman law. One

& 42 U.S.C.300 k-1. See also Huron Valley Hospital, Inc.
v. City of Pontiac, supra. where the Sixth Circuit Court
of Appeals held that a plaintiff's allegations that members
of an HSA, including a hospital, had conspired to keep the
plaintiff from receiving a certificate of need to build a
competing hospital, by engaging in various activities
outside the scope of the NHPRDA, were sufficient to allege
a possible antitrust wviolation which would not be protected
by the NHPRDA.
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gentleman said to me, ""We do not know where we can
go." To which I replied, "I think your lawyers or
anyone else can tell you where a fairly safe -
course lies. If you are walking along a precipice
no human being can tell you how near you can go to
that precipice without falling over, because you
may stumble on a loose stone, you may slip, and go
over; but anyone can tell you where you can walk
perfectly safely within convenient distance of
that precipice." The difficulty which men have
felt generally in regard to the Sherman law has
been rather that they have wanted to go the limit
than that they have wanted to go safely. (Senate
Committee on Interstate Commerce, Hearings on
Control of Corporations, Persons and Firms Engaged
in Interstate Commerce, 62d Cong., p. 1161 (1911).

Sincerely yours,

JOHN \R. PERKINS

Assiskant Attorney General
Antitrust Division

Hoover State Office Building
Second Floor

Des Moines, IA 50319



BEER AND LIQUOR .CONTROL: Class "B" Permit. Iowa Code 12

and 123.122 (1983). The issue of whether the charging§ of 353
admlsgion fee constitutes, in whole or in part, the “sale" of
beex" is a factual question to be determined on a case-by-case
basis, A ﬁactor to be considered is whether services other than
the provision of beer are covered in the admission fee. If it is
determined that the admission fee constitutes the "sale" of beer,

then a Class "B" permit is requi i
T quired. (Waldin to B h,
Blackhawk County Attorney, 1/9/84) #84-1-8(L) & e

January 9, 1984

The Honorable James C. Bauch
Blackhawk County Attorney
309 Courthouse Building
Waterloo, Iowa 50703

Dear Mr. Bauch:

We are in receipt of your request for an Attorney General's
opinion regarding the licensing provisions of Towa Code Chapter
123 (1983), the Iowa Beer and Liguor Control Act. Specifically,
you ask:

Do private persons who dispense large quantities
of keg beer at a party which is advertised to the
general public in advance; which is located on
private residential property; which is attended by
up to several hundred people; for which admission
tickets are sold; and at which beer is then given
away without additional charge; all without
obtaining a retail beer permit, violate the
provisions of Sections 123.2 and/or 123.122, Code
of Iowa, 1983, which prohibits sale of beer at
retail without a license?

You relate that the question arises as a result of 'large beer
keg parties'" conducted by university students.
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The issue posed was examined in a prior opinion of our
office. In 1974 Op.Att'y.Gen. 728, we opined that a beer permit
was not required for a private citizen or an organization teo give
away beer at functions where an admission fee is charged or a
donation is requested. A dual interpretation of that opinion is
possible. The opinion could be construed to mean that the beer
is "given away'" unless further consideration is paid beyond the
admission fee. Alternatively, it could be interpreted to mean
that the issue of whether the charging of an admission fee
constitutes, in whole or in part, the '"'sale' of beer is a factual
question to be determined on a case-by-case basis. We adopt the
latter as the correct interpretation.

The 1974 opinion commences with the premise that an activi-
ty, if not expressly prohibited, is 1legal. Iowa Code § 123.2
(1983), however, states that unless expressly permitted by Ch. -
123, traffic in beer 1is prohibited. The state possesses the
authority to regulate the manufacture and sale of intoxicating
liquors, regarded as being 'dangerous to the public health,
safety, and morals,'" under its police power. 1964 Op.Att'y.Gen.
248. Under Iowa Code § 123.122 (1983) no person may ''sell' beer
without an applicable license. For an event where beer will be
consumed at the location it is sold, a class "B" permit is
required. Towa Code § 123.131 (1983). The operative word in all
these provisions is '"sell."” It is not a defined term, so it has
its ordinary meaning in common usage. A legal dictionary defines
"sell" to mean '"to dispose of by sale." Black's Law Dictionary,
1525 (4th rev. ed. 1969). '"Sale" is in turn defined to mean "a
contract between two parties, called, respectively, the 'seller'
(or vendor) and the ‘buyer' (or purchaser), by which the former,
in consideration of the payment or promise of payment of a
certain price in money, transfers to the latter the title and
possession of property." Id. at 1503. Of course, a resulting
profit or loss 1is not determinative of whether a transaction
constitutes a '"sale."

Accordingly, it is our judgment that the issue of whether
the charging of an admission fee constitutes, in whole or in
part, the '"sale" of beer is a factual question to be determined

on a case-by-case basis. A factor to be considered is whether
services other than the provision of beer are covered in the
admission fee. If it 1is determined that the admission fee

"

constitutes the ''sale'" of beer, then a Class

required. _
Sincerely,
7k .
L Ingd WALDING
Assigtant Atﬁ;; ey General

peymit 1is
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CEMETERIES: Perpetual care fund. Iowa Code section 566A.3
(1983). Income from a perpetual care and maintenance fund
established under § 566A.3 may not be used for capital
improvements. (Peters to Herrig, Dubugque County Attorney -
1/9/84)  #84-1-7(L)

, January 9, 1984

Mr. James Herrig
Dubugue County Attorney
555 Fischer Building
Dubuque, Iowa 52001

Dear Mr. Herrig:

You have requested an opinion on whether a cemetery may use
the income from a perpetual care and maintenance fund established
under Iowa Code section 566A.3 (1983) for capital improvements,
for example, installation of a watering system and replacement of
irreparable roads. I conclude that the income from the fund may
not be used for capital improvements.

Section 566A.3 provides:

Guarantee fund. Any such organization sub-
ject to the provisions of this chapter which
is organized or commences business in the state
of Iowa after July 4, 1953 and desires to oper-
ate as a perpetual care cemetery shall, before
selling or disposing of any interment space or
lots, establish a minimum perpetual care and
maintenance guarantee fund of twenty-five
-thousand dollars in cash. The perpetual care:
and maintenance guarantee fund shall be per-
manently set aside in trust to be administered
under the jurisdiction of the district court
of the county wherein the cemetery is located.
The district court. so having jurisdiction shall
have full jurisdiction over the approval of
trustees, reports and accounting of trustees,
amount of surety bond required, and investment
of funds. Only the income from such fund shall




be used for the care and maintenance of the
cemetery for which it was established.

The initial perpetual care fund established
for any cemetery shall remain in an irrevocable
trust fund until such time as this fund has
reached fifty thousand dollars, when it may be
withdrawn at the rate of one thousand dollars
from the original twenty—-five thousand dollars
for each additional three thousand dollars
added to the fund, until all of the twenty-five
thousand dollars has been withdrawn.

The legislature decided that only the income from the
perpetual care fund may be used "for the care and maintenance of
the cemetery." Unfortunately, the legislature did not define the
words "care and maintenance."

In determining the meaning of statutes, the goal is to
ascertain and give effect to the intention of the legislature.
Iowa Beef Processors, Inc. v. Miller, 312 N.W.2d 530, 532 (Iowa
1981). Unless the legislature otherwise defines terms, they are
given their ordinary meaning. State v. White, 319 N.W.24 213,
215 (1982). :

The purpose of a perpetual care fund is to assure adequate
income for the upkeep and maintenance of a cemetery, particularly
after all lots are sold. In re Trust of Highland Perpetual
Maintenance Society, Inc., 254 Towa 164, 171, 117 N.W.2d 57, 61
(1962).

The words care and maintenance ordinarily mean to protect,
preserve and keep up. The care and maintenance of a cemetery
includes cutting and trimming the lawn, shrubs and trees,
maintaining burial lots and markers, keeping drains, water lines,
roads, fences, buildings and other structures in repair, hiring
employees to do this work and obtaining and maintaining equipment
to do such tasks. If the legislature had intended to allow the
income from the perpetual care fund to be used for capital
improvements, it could have used language to clearly allow for
such use.

The last paragraph of § 566A.3 allows a cemetery to withdraw
the original twenty-five thousand dollar perpetual care fund
under certain circumstances. The legislature did not put any
restrictions on the use of the twenty-five thousand dollars after
it is withdrawn, and therefore it could be used for capital
improvements. '
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Very truly yours,

C o 7 o

JAMEE M. PETERS
sistant Attorney General



TOWNSBIPS; Fire Protection Service; Anticipatory Bonds; Ch. 28E
Agreements. Iowa Code Ch, 26E (1983); Ch. 345; §§ 28E.5;
331.441(2) (b)Y (5); 331.443; 359.42; 359.43; 359.45. A bond
election is generally not required when a township requests the
supervisors tc issue anticipatory bonds for fire protection
service pursuant to § 359.45.  In addition, a township may use
revenues from these bonds to contribute to a Ch. 28F agreement
for provision of fire protection services. (Weeg to Huffman,
Pocahontas County Attorney, 1/4/84) ~ #84-1-4(L)

January 4, 1984

Mr. H. Dale Huffman
Pocahontas County Attorney
15 N.W. 3rd Avenue

P.0. Box 35

Pocahontas, Iowa 50574

Dear Mr. Huffman:

You have requested an opinion of the Attorney General on-two
questions concerning a township's authority with regard to fire
protection service. You state that a township in your county has
entered into a Ch. 28E agreement with a city for the provision of
fire protection. The township wishes to contribute to the cost
of purchasing a new fire station to be located in and owned by
the city, but due to insufficient levies at the present time the
township intends to direct the board of supervisors to issue
general obligation bonds pursuant to Towa Code § 359.45 (1983).
You first ask whether a bond election would be required in these
circumstances. You also ask whether the revenue from the bond
sales may be used to contribute to the construction cost of a
fire station that will belong to the city rather than to the
township. . '

First, it is our opinion a bond election will generally not
be required. Section 359.45 authorizes the township to
anticipate the collection of taxes authorized by § 359.43 for
provision of township fire protection and ambulance service by
directing the supervisors to issue bonds "under sections 331.441
to 331.449 relating to essential county purpose bonds . . ."
(emphasis added). Section 331.441(2)(b) enumerataes the projects
which constitute "essential county purposes.' Subsection 5 of

this provision includes the following within that definition:

Public buildings, including the site ox
grounds of, and the erection, equipment,
remodeling, or reconstruction of, and
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additions or extensions to the buildings, and
including the provision and maintenance of
juvenile detention or shelter care facili-
ties, when the cost does not.fnged the
limits stated in section 345.1,7°

Section 331.443 governs issuance of bonds for essential

- county purposes. Under this section, a bond election is not
required; instead, the supervisors are required to give notice of
the bond proposal and to receive and consider oral and written
~objections to that proposal from township residents at a meeting
of the supervisors. § 331.443(2). This section further
authorizes an appeal to the district court if a township resident
objects to the supervisors' action on the bond proposal. 1Id.

1 Section 345.1 generally requires the county to submit the
question of whether to spend county money for designated purposes
to the voters. Application of this requirement depends on a
number of factors, including the amount and source of the money
to be spent and the size of the county. See Ch. 345. However,
§ 345.1 expressly provides that it does not apply "if bonds are
to be issued to pay all or part of the expenditure, and the
county complies with [§§ 331.441-331.471) . . ." Accordingly,
§ 345.1 is not applicable in the present case if the township
issues bonds for the township's portion of the expense of
constructing the fire station in accordance with the designated
provisions.

2 We note that a question may arise if the cost of the.
project in question exceeds the limits of § 345. We have already
conciuded that the referendum requirement of § 345.1 would not be
applicable in this case. See n. 1, supra. However, if the
project cost exceeds the limits set fortE in § 345.1, the project
may no longer be considered an "essential county purpose' under
§ 331.441(2)(b)(5), but a ''general county purpose' under
§ 331.441(2)(c)(9). In the latter case, § 331.442 may apply
rather than § 331.443. Section 331.422 would require the
township to hold a special election to vote on the question of
issuing the bonds. -

It 1s unclear whether the legislature in § 359.45 intended
by its reference to "§§ 331.441-331.449 velating to essential
county purpose bonds' that § 331.441(2)(b){(5) relating to general
county purpose bonds apply in the event the project cost exceeds
the. § 345.1 limits, or whether the legislature intended the
provisions concerning essential county purpose bonds to apply in
any event. Although you have not asksd us to address this
specific question, we believe this issue should be considered if
relevant to your situation.
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Second, it is our opinion that revenue from such a bond sale
may be used to contribute to the cost of construction of a fire
station that will belong to the city but will be used to provide
fire protection service to the township pursuant to a Ch. 28E
agreement between the township and the city. First, § 359.42
expressly authorizes a township to '"contract with any public or
private agency under chapter 28E for the purpose of providing
fire protection service . . . under this section. A township is
further authorized to levy taxes, § 359.43, or request issuance
of anticipatory bonds, § 359.45, in order to exercise .the powers
granted to it by § 359.42. Accordingly, the township may use tax
levies or bond revenues to contribute to a Ch. 28E agreement for
the provision of fire protection services.

‘However, we believe one consideration should be noted.
Section 28E. 5 requires that a Ch. 28E agreement specify, inter
alia, the duration of the agreement, § 28E.5(1), and the method
to be used in partially or completely terminating the agreement
and disposing of property upon such termination, § 28E.5(5). 1In
light of the fact that township monies will be used for construc~
tion of a fire station that will be owned entirely by the city,
we believe the township would be well-advised to consider .an
amendment to the agreement to take this fact into account and to
protect -the township's investment to a greater degree than
perhaps it is now protected.

In conclusiocn, it is our opinion that a bond election is
generally not required when a township requests the supervisors
to issue anticipatory bonds for fire protection service pursuant
to § 359.45. 1In addition, a township may use revenues from these
bonds to contribute to a Ch. 28E agreement for prov181on of fire
protection services. :

Si rely,

L / \/// A

THERESA LLL{T%
Assistant Attorn.L/ eneral

TOW:xcp



CONFIDENTIALITY: COMMUNITY MENTAL HEALTH CENTER RECORDS: - Iowa
Code §§ 230a.16, 230A.17, 2304.18, 498 I.A.C. §§ 33.4(1)(h) and
(1). . Iowa Code §§ 225C.4(1)(x), 2250.6(1)(d) 230A.16 - 230A.18,
and 498 I.A.C. §§ 33.4 (1)¢(h)y and (1), authorize Division
accreditation auditors' access to Community Mental Health Center
patient records. Those provisions do not operate to make Center
records ~available to the public. Rather, they merely define a
right of access by Division staff while maintaining patient
confidentiality. (Williams to Reagen, 1/3/84) ¥84-1-2(L)

Commissioner Michael V. Réégen, Ph.D. -~ - .January'B,'l984»»lv

Iowa Department of Human Services
Fifth Floor

Hoover State Office Building
LOCAL

Dear Commissioner Reagen:

You ask whether the Division of Mental Health, Mental
Retardation, and Developmental Disabilities-Division of the Iowa
Department of Human Services (Division) has the statutory author-
ity to require Community Mental Health Centers to open their
records to Division accreditation auditors. Before examining
opposing concerns, the statutory and regulatory basis for such a
requirement should be examined.

As required by Iowa Code §§ 225C.6(1)(d) and 230A.16, the
Mental Health and Mental Retardation Commission establishes
accreditation standards for Community Mental Health Centers. The

‘Director of the Division also is required to '[rlecommend and

enforce minimum accreditation standards for the maintenance and
operation of community mental health centers under section
230A.16". Iowa code § 225C.4(1)(r). Iowa Code § 230A.17 also
places the task of auditing the Centers for accreditation on the
Director and TIowa Code § 230A.18 clarifies § 220A.17 by
affirmatively stating that the Director's review should determine
whether ''the Center fails to meet any of the standards
established pursuant to section 230A.16, subsection 1 M
Code § 230A.13,

Icwa

The sole sanction available to the Director is a denial of
accreditation. Counties may only expend funds from the general
allocation of the state mental health and mental retardation
services fund at licensed or accredited centers. Iowa Code
§ 225C.10(2)(a)(1). Thus, by failing to omply with
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accreditation standards, centers jeopardize the eligibility of
their client-counties for such funds. Arguably, it would also
appear that such a failure would constitute grounds for
withdrawal of county support.

'~ .As. required,. the Commission promulgated. standards .in thé,_vo.

form of rules. One such rule, 498 T.A.C. § 33.4(1)(h),

. specifically delineates the minimum.required contents of each
patient record These record keeping standards clearly serve the
purpose "of ensuring that each center ... furnishes high quality
- mental health services w1th1n a framework of accountability to
the community it serves.'" Iowa Code §  230A.16: . Clearly, those

standards operate well within the statutory framework they were -
created to -implement by ensurlng accountablllty Ior as well as .

‘the quality of, services. .

A rule is held to be within an agency's power to adopt when
a rational agency could conclude that the rule is within its
delegated authority. Hiserote Homes, Inc. v. Riedmann, 277
N.W.2d 911 (Iowa 1979); Community School District wv. Civil Rights
Commission, 277 N.W.2d 907 (Iowa 1979). Because the record
keeping rules serve the purpose stated in the statute, the
Division can reasonably conclude that adoption of such record
keeping standards is within its delegared authority.
Accordingly, those rules are within the agency's power to adopt
pursuant to Iowa Code §§ 17A.4 et. seq. Once duly promulgated,
the record keeping standards acquired the force and effect of a
legislated statute. Community School District v. Ciwvil Rights
Commission, 227 N.W.2d 907, 909 (Iowa 1979); Young Plumbing &
Heating Co. v. Natural Resources Council, 276 N.W.. 377, 3
(Iowa 19/9).

Quite obviously, in order to fulfill his duty to review and
evaluate Centers' compliance with the record keeping requirements
rules, the Director or his designee must have access to Center
records. 498 I.A.C. § 33.4(1)(h)(1l) requires each service record
to "[clontain all necessary consumer identifying information."
Id. 1In order to enforce that standard pursuant to the mandate of
Towa Code § 225C.4(1)(r), Division auditors must be able to
verify . that the record contains the requisite identifying infor-
mation. Thus, ‘we conclude that Division auditors have statutory
authority to review service records that contain identifying
information.

- This right of access 1is ooported by the s*i*dards/rules
which require Centers to maintain minimum "written policies and
procedures which assure the confidentiality of service
records..% " ""498 “I.A.C. § 33.4(¢1)(i). Given the sensitive
nature of mental health services, these confidentiality standards
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clearly promote "high quality mental health services within a
framework of accountability....'" Iowa Code § 230A.16. Thus,
like the record keeping rules, the Division may safely assume
that these rules are within their power to adopt, and have the
force of law.

The confident: dllty rules list the minimum elements raqulred
to be in each Center's policy, specifically providing that
"[elxceptions to these policies will be permitted only for
disclosures provided by law, bona fide medical and psychological
emergencies and center accreditation purposes.' 498 T.A.C.

§ 33.4(1)(1L)(3). (¥mphasis supplied.) Additionally, the rules
require the Centers to establish a procedure to be followed when
Division auditors ask to see service records. They require each
Center to obtain a signed statement from each auditor attesting
that the auditor will maintain the patients' confidentiality.
498 T.A.C. § 33.4(1)(i)(L).

It must be recognized that the accreditation provisions do
not authorize the "[rlelease of information which would identify
an individual who 1s receiving or has received. treatment as a
community mental health center...." TIowa Code § 230A.13
(Emphasis supplied). Rather, those provisions define a right of
access to patient records by Divisicn auditors for accreditation
purposes.  In this context, the Division auditors may be likened
to Center staff members, for both have access to patient records
and are required to maintain the patients' confidentiality.

The ethical restraints placed upon Center staff members by
their professions do not conflict with the auditors' right of
access. Confidentiality is maintained. Additionally, this type
0f accreditation audit is not substantively different from a
Medicaid program audit; or a Joint Commission on Accreditation of
Hospitals audit. In both the latter situations, ethical
considerations do mnot interfere with the auditor's .right of
access. Thus, those considerations do not preclude auditor
access in the accreditation context.

This same analysis appl*as to a patient conaent requirement,
As conleonCrallty is maintained, the pangnL s interest in
privacy 1s mnot infringed wuoon, Absent sucthh infringement the
patient has no legal interest to waive. Fuxther, a patieﬁt
consent limitation could be used to thwart enforcement of tha
accredit aulon standards. That result clearly.would negate the
legislature’s intent in creating an accreditingz zgency. Statutss
"shall be liberally counstrued with a view to promote [their)
objects...." Towa Code § &4.2. Accordingly, we must conclude
that Division auditors, like Center staff, do not need patient
consent to review service records.
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A final concern relates to the effact of Iowa Code § 230A.13

on the auditors' right of access. Section 230A.13 provides that

"[rlelease of information which would identify an individual who
is receiving or has received treatment at a community mental

health center shall not be made a condition of support of that

center. by any county under this section."  Id. (Emphasis . .

supplled) ' -

‘As noted above, the "release'" of information authorized by
the accreditation provisions is not a "release'" of information as
contemplated by § 230A.13. While the former merely refers to
auditor access, the latter speaks to public examination within
the meaning of Iowa Code § 68A.1 et seq. Because auditors and
‘center staff members maintain patient confldentlallty, the
provisions of § 230A.13 do not apply to the Division's ability to
“deny accreditation for failure to allow access to service
records.

Further, § 230A.13 clearly addresses the claim procedure
required by Chapter 331 of the Iowa Code. The import of-
§ 230A.13 is to prevent counties from requiring ‘centers to submit
identified bills, . which would then beccome public records. In
this centext, § 230A.13 does not apply to accredltaLloﬂ auditors
who maintain patient confidentiality. :

In sum, Iowa Code §§ 225C.4(1)(R), 225C.10(2)(a)(1),
230A.16, 230A.17, 230A.18, 770 I.A.C. §§ 33.4(1)(h)and (i)
authorize Division accreditation auditors access to Community
Mental Health Center patient records, upon penalty of denial of
accreditation. Those provisions do not make Center records
accessible to the public. Nor do those provisions authorize any
direct sanction greater than denial of accreditationm.

Sincerely,

Matthew W. Williams
Assistant Attorney General

MWW/ 3 aa



EMPLOYMENT; Judicial Districts Departments of Community Correc-
tions; Parole and Work Release Officers; Department of Correc-
tions: SF 464 (Ch. 96 Acts of The 70th GA, 1983 Session);
Chapter 905, Chapter 20, The Code.

Legiclative transfer of parole and work-release employees to the
judicial departments of community corrections does not involve a
reduction-in-force and those procedures but an administrative
reorganization; employees transferred retain accrued vacation,
sick leave, and seniority but terms and conditions of employment
will thereafter be determined by judicial district schedules; the =
transfer of state-owned office equipment and outstanding lease
obligations may be dealt with on a 28E agreement. (Allen to
Farrier, Department of Corrections, 1/4/84) #84-1-3 (L)

Mr. Hal Farrier, Director January 4, 1984
Department of Corrections

Jewett Building

LOCAL

Dear Mr. Farriei#

You have requested an opinion of the Attorney General on
several issues arising from the transfer of  State e