
CONSTITUTIONAL LAW: FENCING OF RAILROAD RIGHTS OF WAY. 
U.S. Const, amend. XIV; Iowa Const, a r t . I, § 6; Iowa Code 
§ 327G.81 (1983). Iowa Code § 327G.81 which places the 
t o t a l r e s p o n s i b i l i t y on owners, other than r a i l r o a d s , of 
r a i l r o a d r i g h t s of way to construct, maintain and r e p a i r 
fencing on either side of the r a i l r o a d r i g h t of way which i s 
not used f o r a g r i c u l t u r a l purposes i s not a denial of equal 
protection. (Olson to Black, State Representative, 1/31/84) 
#84-1-14(L) 

The Honorable Dennis H. Black 
State Representative 
State C a p i t o l 
L O C A L 

Dear Representative Black: 

Your l e t t e r to t h i s o f f i c e asks that we review the 
c o n s t i t u t i o n a l i t y of Iowa Code § 327G. 81 (1983) which 
states: 

A person, including a state agency 
or p o l i t i c a l subdivision of the state, 
who acquires a r a i l r o a d r i g h t of way 
a f t e r July 1, 1979 f o r a purpose other 
than farming has a l l of the following 
r e s p o n s i b i l i t i e s concerning that r i g h t 
of way: 

1. Construction, maintenance and r e p a i r 
of the fence on each side of the property, 
however, t h i s requirement may be waived 
by a written agreement with the a d j o i n i n g 
landowner. 

•k -k "k 

This section does not absolve the property 
owners of other duties—and r e s p o n s i b i l i t i e s 
..that they may be assigned as property owners 
by law. Subsection 1 does not apply to 
r i g h t s of way located on land w i t h i n a 
corporate l i m i t s of a c i t y except where 
the acquired r i g h t of way i s contiguous to 
land assessed as a g r i c u l t u r a l land. 

While section 327G.81 imposes several duties on owners 
of r a i l r o a d r i g h t s of way that are not to be used f o r a g r i - , 
c u l t u r a l purposes, your question focuses on subsection 1 
which compels the owner to construct, maintain and repair 
one hundred;per cent of the fencing on both sides of the 
r i g h t of .way. I t i s your concern that s e c t i o n 327G.81 i s 
unconstitutional as a denial of equal p r o t e c t i o n of the law. 

January 31, 1984 
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The Fourteenth Amendment to the U.S'i' ConstttiifciSfti 
provides i n pertinent part that no state s h a l l / ,rd&nf to any 
person within i t s j u r i s d i c t i o n the equal. protBCtiorttif the 
laws." The Iowa Constitution contains the £quiva\L^nt of the 
fe d e r a l equal protection clause in. Iowa Const,, •aft';"tP, § 6 
which states that "[a] 11 laws, of a general nature shal-l have 
a uniform operation; the General Assembly shall' ribHf;grdrit to 
any c i t i z e n s , or class of c i t i z e n s , p r i v i l e g e s or immuni­
t i e s , which, upon the same terms s h a l l not eqxially' vBelong to 
a l l c i t i z e n s . " This Iowa constitutional '#i:o3y£s£oh'-'pl&ces• 
e s s e n t i a l l y the same l i m i t a t i o n upon state l^gisl5t;£6n as 
does the equal protection clause of the FbuXtreerfth1 Amend­
ment, although the Iowa Supreme Court i s not bound by the 
U.S. Supreme Court's construction of an analogous-federal 
c o n s t i t u t i o n a l provision. Bierkamp v. Rogers, 293 "N.W. 2d 
577, 579 (Iowa 1980). : '• • ; _ ; : ; , ? ' f - -r'V ; 

The threshhold question i s whether the;;iequal^prbtSction 
issue i s to be decided under the traditional''rat:ibn^i'basis 
t e s t or one of close scrutiny. Absent a suspect:"1 class based 
upon sex, race, n a t i o n a l o r i g i n or alienage- oir';an in^ringe-
ment of fundamental r i g h t s , the test to be appl^'fed-'-in /'. ' 
determining whether a statute v i o l a t e s the equa4 protecti o n 
p r o v i s i o n i s the r a t i o n a l basis test. Lunday v.. Vogelman, 
213 N.W.2d 904, 907 (Iowa 1973). The Iowa Supr^e Eourt has 
sa i d that the r a t i o n a l basis t e s t i s as follows'.: " 

The c o n s t i t u t i o n a l safeguard [of; equal 
protection] i s offended only if" ^the/ 
c l a s s i f i c a t i o n rests on grounds wholly • • 
i r r e l e v a n t to the achievement of the' ,"v ' 
State's objective. State l e g i s l a t u r e s ' 
are presumed to have acted within t h e i r 
c o n s t i t u t i o n a l power despite the fact*/-
that, i n pr a c t i c e , t h e i r lax^s.lire;s:.ulJt3i,n „'< 
some inequality. A. statutory, .df'sqrifi^:^?44«-';-
i n a t i o n w i l l not be set aside;'if : ianj/ , Jr ̂  • 
state of facts reasonably llia^'/b^^ccfeS^" ^s*-~L 

ceived to j u s t i f y i t . " r - - J - ® 3 o/,.*. 

Rudolph v. Iowa Methodist Medical Ctr: i^29'3;:N^.2d'-550x 558, 
quoting McGowan v. Maryland, 36b U.S. 420y-~ 423-26;c81 >S.Ct. 
1101 (1966) . While there must be a reasdnableAfT&iat'ionship 
between the purpose of the legislation- ;an^ JtAiJl>k8ls:;>f6-'f' the > • 
c l a s s i f i c a t i o n , Bierkamp v. Rogers, 293 K^W^d^t-SSC" a 
l e g i s l a t i v e c l a s s i f i c a t i o n does not deny eq\ial a-pT^ection 
merely because the c l a s s i f i c a t i o n r e s u l t s in some inequality. 

<vsboT J 

vbsgrfB/fo E 
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Lunday v. Vogelman, 213. N.W.2d at 907. When a statute i s 
challenged oh> the ground that i t denies equal protection, 
the burden i s on the challenger to prove the statutory 
c l a s s i f i c a t i o n " i s wholly i r r e l e v a n t to the achievement of 
the state's'objective", Rudolph, 293 N.W.2d at 558, and that 
no .state of facts can reasonably be conceived to j u s t i f y the 
c l a s s i f i c a t i o n . Lunday v. Vogelman, 213 N.W.2d at 907. 

Thus, we turn to the decisive issue: what i s the 
purpose of section 327G.81 and do the c l a s s i f i c a t i o n s bear 
a r a t i o n a l r e l a t i o n s h i p to the purpose sought to be achieved. 
The c l a s s i f i c a t i o n s established by section 327G.81 are 
(1} owners pf r a i l r o a d r i g h t s of way used for farming pur­
poses, and, (2) a l l other owners of r a i l r o a d r i g h t s of way, 
excepting: rights., pf way within c i t y l i m i t s which are not 
contiguous to-'assessed a g r i c u l t u r a l land. A l l owners of 
r a i l r o a d r i g h t s of way that f i t into c l a s s i f i c a t i o n two, 
above,.,are one hundred percent responsible f o r constructing, 
maintaining and re p a i r i n g the p a r t i t i o n fences on either 
side of. the r i g h t of way. Iowa Code § 327G.81(1). I t thus 
appears that the l e g i s l a t u r e ' s purpose i n enacting section 
327G. 81 .was, to protect the owners of the contiguous a g r i ­
c u l t u r a l jLand, 

A r a i l r o a d r i g h t of way generally constitutes a narrow 
s t r i p of land that bisects a g r i c u l t u r a l and other properties. 
These r i g h t s of way create unique fencing problems as the 
contiguous landowner may own the land abutting both sides of 
the r i g h t of, way. Under common law and Iowa Code chapter 
113, this abutting landowner would be responsible f o r 
maintaining and erecting his share of each fence although 
the r i g h t of way provides him with no b e n e f i c i a l use. This 
s i t u a t i o n was resolved by o r i g i n a l l y p l a c i n g the duty to 
erect and maintain p a r t i t i o n fences fo r r a i l r o a d r i g h t s of 
way on the r a i l r o a d . In Stevenson v. A t l a n t i c & Northern 
Railway Cq.;,,18 7 Iowa 1318, 1330, 1/5 N.W. 5U1 ( l y i y ) , the 
court h e l d v t h a t the r a i l r o a d had the ob l i g a t i o n to fence the 
r i g h t of way; as part of the consideration the r a i l r o a d 
p a i d to obtain the r i g h t of way, to serve as p a r t i t i o n 
fences and to prevent c o l l i s i o n s between animals and moving 
t r a i n s ^ c L a t e r , t h i s duty was c o d i f i e d i n Iowa Code section 
3276^3.Obviously' section 327G.3 had a legitimate purpose 
i n placing,-the burden of fencing on the r a i l r o a d s , which 
rece,iye^*!t&e^ b e n e f i c i a l use of the r i g h t of way, i n an 
a t temp t-,* £ o{.. protect the a g r i c u l t u r a l land and animals from ' 
the in,^r^ision of the trains through the property. 

"'^Toa'ayeven though the use of the r a i l r o a d r i g h t of way 
has changed, the problems of the r i g h t of way running 
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adjacent to or bisecting: another * s; ̂ property ^ontinia^;/to 
exis t. To meet these problems, the protection. at#-^rd§d to 
a g r i c u l t u r a l property owners contiguous '.£0 irailr-^a^rairights 
of way through past l e g i s l a t i o n has been efctem4^d~ bŷ ' p l a c i n g 
the burden of fencing on nonnrailrbad owners^ ' I$Wa^£pde 
§ 327G.81. I t has prevented gaps i n detei^in|||^wn^;;w§s 
resp o n s i b i l e f o r maintaining the p a r t i t i o n * .-̂ jpfjace, f '|@̂ |.980 
Op.Att'y.Gen. 617, 619. ,. ;T '.fe 

Turning to the a p p l i c a t i o n of the rat^oi^al ;»a;§i.s, ̂ e s t 
to the present c l a s s i f i c a t i o n s , there i s no^denia$;/^f,,^ual 
protect i o n i f any state of f a c t s can .^eason^bly^f^j^n^ieived 
to j u s t i f y the l e g i s l a t i v e c lass i f i c a t ions, ^hJ^jj^'g^./' 
opinion that there exists a r a t i o n a l ,basisv-£o_r4 thw^^classi­
f i c a t i o n s i n section 327G.81. While contigiio^iSj £a^dbw^ers 
to trackless r i g h t s of way no longer;have"tpjfwppf^.-fT^frt: 
t r a i n s h i t t i n g l i v e s t o c k , the p o t e n t i a l for'.^feima^s 
escape or for trespassers to traverse onto ?th^ jft^c^j^uj,pural 
property s t i l l e xists i f the r i g h t of way -jys ifcf^^ej&^d, 
properly. Furthermore, owners of r a i l r o a d sights>*q^ j&f ay 
may be absentee owners who are not r e a d i l y . 
to cooperate i n r e p a i r i n g or constructing ia, ^ l i c e ^ i ^ ^ t h 
adjoining landowners. This p a r t i c u l a r s i t u a t i o n could 
r e s u l t i n the persons who own property on both s i d e s o f 
the r i g h t of way fi n d i n g themselves maintainihg^sfewblKfences. 
Consequently, i t may be favorable to place ; tt'he iotiusSidtl the 
•right of way owner as part of the consideration for'/obtaining 
the r i g h t of way and to prevent disputes between abutting 
landowners. 

Therefore, taking into consideration the purpose of 
the l e g i s l a t i o n and the reasonable relationship/between the 
c l a s s i f i c a t i o n s established, and the need to p r o t e c t ; t h e 
a g r i c u l t u r a l landowner i n Iowa, we believe that a court 
would sustain the v a l i d i t y of section 327G.81> i f challenged 
under the equal protection p r o v i s i o n . 

Sincerely, "§ @« fes^Osih •• 

KIM M. OLSON T W 
Assis t a n t ^Attor^^'General 

KMO/nm .V. 
' H i t 



INSURANCE,; CORPORATIONS: Procedure for placing 
subscribers on boards of d i r e c t o r s of health service 
corporations. "1983 Iowa Acts, ch. 27, §§1, 2, 12, 15; 
Iowa Code sections 4.7, 4.8, 504A.15, 504A.18, 514.1 
(198S} . ' r h e nominating ' committee contemplated by 1983 
Iowa "Acts/'-ch'. 27, i s not the exclusive procedure for 
nomination of i n i t i a l subscriber d i r e c t o r s of the boards 
of d i r e c t o r s of Iowa Code ch. 514 (1983) corporations; 
nomination of" those d i r e c t o r s by a p e t i t i o n of at lea s t 
f i f t y s u b s c r i b e r s or providers i s also permitted. 
However, those two methods are exclusive. Therefore, 
e x i s t i n g subscriber d i r e c t o r s cannot be considered as 
being automatically renominated but must be renominated 
by either the nominating committee or by p e t i t i o n (and be 
elected) in Order to meet the percentage requirements for 
subscriber' d i r e c t o r s contained i n the Act. Board 
vacancies heed not be f i l l e d with subscriber d i r e c t o r s 
once the two-thirds subscriber d i r e c t o r requirement has 
been met; nevertheless, a l l vacancies occurring p r i o r to 
the August '1, 1985 deadline for meeting that requirement 
must be f i l l e d with a subscriber d i r e c t o r u n t i l the 
requirement' i s act u a l l y met. Neither the percentage 
requirement for subscriber d i r e c t o r s nor the manner i n 
which that requirement i s to be implemented under the Act 
i s unconstitutional. (Haskins to Foudree, Commissioner 
of Insurance,1/19/84) #84-1-13(L) 
The HonpxaDjLe Bruce W. Foudree January 19, 1984 
Commissioner of Insurance 
Insurance .Department of Iowa 
LOCAL 

Dear Commissioner Foudree: 

You asked the opinion of our o f f i c e regarding the 
procedure for nomination of "subscriber d i r e c t o r s " to the 
boards of directors of health service corporations under 
Iowa Code ch. 514 (1983). 

The purpose of 1983 Iowa Acts, ch. 27 (hereafter 
referred to as the "Act") , i s stated i n §1 thereof as 
follows: 

As a re s u l t of r i s i n g health care costs 
and the Concern expressed by health 
94pe providers, health care users, 
third-party payers, and the general 
p u b l i c , there i s an urgent need to abate 
these r i s i n g costs so as to place the 
costs of health care within reach of a l l 
Iowans without a f f e c t i n g q u a l i t y . 



The Honorable Bruce W. Foudree 
Commissioner of Insurance Page 2 

Accordingly, a health data commissiaii tibfliposed of 
the health commissioner, insurance corpi^sioner, and 
s o c i a l services commissioner i s created, to c o l l e c t and 
monitor health care cost data. See 1983..ip^a",Acts, H.F. 
196, §2. The Act also imposes requirements on the 
composition of the boards of di r e c t o r s of-, corporations 
under Iowa Code ch. 514 (1983) , s p e c i f i c a l l y , h o s p i t a l 
service corporations, medical service, corporations, 
dental service corporations, and pharmaciea%ical and 
optometric service corporations. See 1983 .Iowa. Acts, ch. 
27, §12; Iowa Code section ., 514.1 (1983) . E x i s t i n g 
corporations must have at least., a '^jjja^rity of 
"subscribers" on the board of d i r e c t o r s by August 1, 1984 
and at least two-thirds of the 'director's* roust be 
"subscribers" by August 1, 1985. See 1983.,Io.ws\Acts, ch. 
27, §15. New corporations are likewise subduct to the 
two-thirds requirement. Id. In general ,terms, a 
"subscriber" i s a person who receives health care 
services from the health service corporation for a fee, 
while a "provider" i s one who contracts , with the 
corporation to provide health care ' services to 
"subscribers". "Subscribers" and "providers;*':; are more 
s p e c i f i c a l l y defined by the Act for board .composition 
purposes, i n order to ensure that a subscriber who i s 
employed by or related to a provider could not be 
considered to be a "subscriber d i r e c t o r " f o r purposes of 
meeting the composition requirement. See 1983 Iowa Acts, 
ch. 27, §12. , .. • - - j 

The Act i s s i l e n t on the point, but i t appears that 
subscriber d i r e c t o r s w i l l a c t u a l l y be elected 14-fce other 
d i r e c t o r s , that i s , i n accordance with the a^.fe.iGl'?Syand 
bylaws of the health service c o r p o r a t i o n e s^0f^,\^^se 
charter documents, e l e c t i o n i s by: "joe^ibfid^fi^wi^,are 
providers. The Act, however, creates 5, s ^ e i & | | M ^ ^ r e 
for nomination of the subscriber d " i ^ e j s ^ o g ' j } a l 
subscriber d i r e c t o r s are chosen i n acpor^&^®^Jwi^ 7 a 
procedure which i s the subject of yourj-qu^^^Gt^fmQ& c e 

the i n i t i a l subscriber d i r e c t o r s are ";..̂ nofê >.̂ ';;*tĥ se 
d i r e c t o r s make further nominations, of.?j 4ufe|iGr4$>er 

d i r e c t o r s . The procedure for nomination.of'^^^^6^ ;4.ber 
d i r e c t o r s i s set forth i n §12 of the Act, whic^;'s^a££s, in 
relevant part as follows: 
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The commissioner of insurance s h a l l 
adopt' rules pursuant to chapter 17A to 

•. 'Implement the process of the e l e c t i o n 
• of subscriber directors of the board of 
- d i t ^ c t o r s of a corporation to ensure 
the •'representation of a broad spectrum 
of .subscriber inte r e s t on each board. 
T h e : • r u i e s s h a l l provide for an 

? ;r independent subscriber nominating 
• f;, committee to serve u n t i l the 
J: composition of the board of d i r e c t o r s 

v'̂ " meets the percentage requirements of 
t h i s section. Once the' composition 

• '•'Requirements of t h i s section are met, 
tne"-";' nominations for subscriber 
'dr'tectors s h a l l be made by the 

" f ;/sii$scriber directors of the board. A 
* J^member' of the board of directors of a 

V corporation subject to thi s chapter 
^Vshall'; not serve on the independent 

rt ^ s u b s c r i b e r nominating committee. The 
• * nominating committee s h a l l consist of 

5 ^ s u b s c r i b e r s as defined in t h i s section 
arid procedures to permit nomination by 
a p e t i t i o n of at least f i f t y 

' 'subscribers or providers. 

[Emphasis added.] 

A§ can be seen, t h i s section creates a nominating 
process implemented by rules of the commissioner. The 
rules ^are to create a nominating committee to make 
nomipSrli^hs fdir the i n i t i a l subscriber d i r e c t o r s . The 
insn|^nce^|^^mxssioner i s thereby i m p l i c i t l y empowered 

''''t^fa^j^tti^'jEh'e"members of the nominating committee. The 
quesiion;i^'-whether this committee i s the sole source of 
i^rainat^Stis'^-'fo'r subscriber d i r e c t o r s , or whether 
•h'bmi.Tiat:'£(̂ s;:'frbf-':,: those di r e c t o r s can also be made by 
pet i t i o h ; ' • '.As "can be seen, an awkward, but s i g n i f i c a n t , 
fjragmSlrft of language i s contained i n the l a s t sentence of 
the''^i&v.e ̂'quoted section. I t refers to "procedures to 
permit? nomination by a p e t i t i o n of f i f t y subscribers or 
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providers". Weight must be given t h i s Vi.a" n9 u a9 e i n 

i n t e r p r e t i n g the statute. Courts, ln':^ construing 
statutes, attempt to give meaning and e f f e c t to every 
part of the statute. See State v. Berry, 2|7 ̂ .W.2d -263, 
264 (Iowa 1976). Read as a whole, §12 contemplates that 
the insurance commissioner's rules s h a l l reddgnize a two-
part nominating process: a nominating committee which 
submits nominations for e l e c t i o n as i n i t i a l ^ S u b s c r i b e r 
d i r e c t o r s , together with such names as are sunftiitted for 
nomination by a p e t i t i o n of at l e a s t f i f t y subscribers or 
providers. I t should be noted that, at pr^fent, some 
health service corporations do u t i l i z e a;-• nominating 
p e t i t i o n for their boards of d i r e c t o r s . ^XJ^ c a r d i n a l 
p r i n c i p l e of statutory construction i s tha,t a^court, i n 
searching for l e g i s l a t i v e intent, looks \ to A what the 
l e g i s l a t u r e did say, rather than to what ;l£. might or 
should have said. See I.R.App.P. 14(f). ' ,1 

Draft rules of the insurance commissioner^attempt to 
accommodate the reference in the sentence fragment by 
permitting the nominating committee to receive, for 
recommendation only, the names of persons submitted by 
p e t i t i o n . Under this approach, the nominating 'committee 
would not be bound to accept the nominations made by 
p e t i t i o n , nor would those names be independently placed 
in nomination. But t h i s l i m i t e d role for ~'tfte. p e t i t i o n 
process b e l i e s and f r u s t r a t e s the language of the 
sentence fragment: "nomination by a petitioh—. 1 (emphasis 
added) . I t appears from the sentence fragment that the 
p e t i t i o n process i s to be more than simply a yehicle for 
the submission of recommendations for nominations of 
subscriber d i r e c t o r ; rather i t i s to be an-independent 
source of nomination for those d i r e c t o r s i — 

Some "lay" ( i . e . , subscriber and presumabj.^ f:non-
provider a f f i l i a t e d ) d i r e c t o r s are presently Tqn,r the 
boards of health service corporations. Sucjpf,_d^|^4.qtprs 
were not, of course, nominated i n accord.angg^^g^h.i/the 
procedure created by §12. The question i s wh"'^il|;exi

vih.ose 
e x i s t i n g subscriber d i r e c t o r s may be consideredjg^e'ing 
automatically nominated and placed on* the pa^ipi/.for 
e l e c t i o n as "subscriber d i r e c t o r s " without goi^g,. though 
the §12 nominating process. Section 15 of the 'Act i s 
relevant in t h i s connection and states: 
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Section 12 of t h i s Act takes e f f e c t 
August 1, 1983 and applies to 

: corporations i n existence on the 
e f f e c t i v e date of t h i s Act and to 
Corporations formed on or after the 
e f f e c t i v e date of t h i s Act. However, a 
.corp"oration i n existence on the 
. e f f e c t i v e date of t h i s Act s h a l l f i l l 
any" vacancy or any expired term of a 

. " d i r e c t o r p o s i t i o n with a subscriber 

.'. director and s h a l l have at least a 
/';majority of subscribers on the board of 

directors of the corporation by 
August 1, 1984 and at le a s t two-thirds 
of ."the board s h a l l be subscribers by 
August 1, 1985. Provider directors 
serving on the e f f e c t i v e date of t h i s 
Act may complete their terms of o f f i c e 
so long as at le a s t a majority of the 
board i s subscribers by August 1, 1984 
"and at le a s t two-thirds of the board are 
subscribers by August 1, 1985. Such 
director s h a l l not serve a term of more 
than three years or s h a l l serve the 
remainder of the term being served, 
whichever i s shorter. Only subscriber 
directors elected pursuant to the rules 
adopted by the commissioner of 
insurance pursuant to section 12 of 
t h i s Act s h a l l be considered in meeting 
the percentage requirements of the 
board composition required in t h i s 
section. 

[Emphasis, added.] This section c l e a r l y indicates that 
subscriber^; d i r e c t o r s , in order to be counted toward the 
percerjeage,~ requirement thereof, must be chosen i n 
acqord^nde' with the procedure created by §12. That i s , 
they toustf;ble nominated by the nominating committee or by 
a rioifllnating p e t i t i o n of at least f i f t y subscribers or 
providers. Hence, ex i s t i n g subscriber d i r e c t o r s must be 
renbmirijated as provided by the process set out in §12 
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(and be elected) i f they are to meet the : percentage 
requirement for subscriber d i r e c t o r s . Of^.; course, 
e x i s t i n g subscriber d i r e c t o r s could remain on. ther,board 
without going through t h i s process, but they wou^d-not be 
counted toward the percentage requirement. (For. purposes 
of the board composition requirement, they would be 
treated as "provider directors".) -i-Ha:, - . 

Two subsidiary points should be made here.. .F i r s t , 
i t i s clear under §15 that, for existing- health 
corporations, once the two-thirds requirement .is,cm£t, no 
further subscriber d i r e c t o r s need be placed on ;the board. 
The f i r s t clause of the second sentence of §15 : ("a 
corporation i n existence on the e f f e c t i v e date-of, t h i s 
Act s h a l l f i l l any vacancy or any expired; i£e.rm.of a 
dire c t o r p o s i t i o n with a subscriber d i r e c t o r .7,\, ^"3 does 
not mean that a corporation must exceed the twg-thirds 
requirement by appointing a subscriber d i r e c t o r to every 
vacancy, even after the two-thirds requirement has been" 
met. However, i t does mean that vacancies- occurring 
before the two-thirds requirement has been/ me;t->-must; be 
f i l l e d by appointment of subscriber d i r e c t o r s u n t i l , that 
requirement has been s a t i s f i e d . Thus,., ronee the 
requirement i n §15 that f i f t y percent of the di r e c t o r s be 
subscribers by August 1, 1984 has been met, -vacancies 
thereafter occurring must be f i l l e d with subscriber 
d i r e c t o r s so that the two-thirds requirement is,met as 
soon as possible (and, of course, not l a t e r than 
August 1, 1985). Hence, i n the case of an ex i s t i n g 
corporation between August 1, 1984 and August 1, 1985 
which has met the f i f t y percent requirement, i n the event 
a vacancy a r i s e s , the vacancy must be f i l l e d by a 
subscriber d i r e c t o r . f _ :\"jr^n 

As can be seen, the Act grants, tq j.a c^soecial 
nominating committee, which i s composed/^^pf^ non-
corporation members, the r i g h t to make nqminatjo/nsi^tOjJbhe 
boards of d i r e c t o r s of those corporations*- Iowa ̂ GodejrCh. 
504A (1983), governing nonprofit corporations g^neEfeally, 
on the other hand, grants corporations, including those 
under Iowa Code ch. 514 (1983), the r i g h t to provide by 
a r t i c l e s of incorporation or bylaws for the procedure 
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for the e l e c t i o n or appointment of d i r e c t o r s as well as 
for the composition of the boards of d i r e c t o r s . See Iowa 
Code §§504A.15, 504A.18. E x i s t i n g a r t i c l e s and bylaws of 
health service corporations do not contain the kind of 
procedures and requirements that are in the Act. We 
believe that the Act p r e v a i l s over Iowa Code ch. 504A i n 
thi s regard. The Act i s not only l a t e r i n date of 
enactment, but i s also the more s p e c i f i c statute as 
regards the boards of di r e c t o r s of corporations under 
Iowa Code ch. 514. See Iowa Code §§4.7, 4.8 (1983). 
Corporations are creatures of statute, see 19 C.J.S. 
Corporations §935, at 369 (1940); Schmid v. Automobile 
Underwriters, Inc. , 215 Iowa 170, 175, 244 N.W. 729, 731 
(1932), and their a r t i c l e s of incorporation cannot 
override a statute, see Shidler v. A l l American L i f e and 
Fi n a n c i a l Corp., 298 N.W.2d 318, 324 (Iowa 1980). The 
provisions of the Act thus p r e v a i l over any inconsistent 
provisions of the a r t i c l e s or by-laws authorized by Iowa 
Code- ch. 504A. 

This r e s u l t i s c o n s i t u t i o n a l , for i t i s not possible 
to argue that the Act, either in i t s requirement of a 
minimum percentage of subscriber d i r e c t o r s or in the 
manner i n which those d i r e c t o r s are chosen, v i o l a t e s the 
contract or due process clauses of the United States 
Constitution (U.S. Const, a r t I, §10, Amend. XIV, §1) . 
As indicated, health service corporations are purely 
creatures of statute. Notwithstanding the contract 
clause, "[p]rivate corporations, 'like other private 
persons, are always presumed to be subject to the 
l e g i s l a t i v e power of the state. . .." L e g i s l a t i v e 
Research Service, Library of Congress, The Constitution 
of the United States of America: Analysis and 
Interpretation 393 (1964). Unlike c e r t a i n corporations 
which figured prominently in the early case law, see e.g. 
Trustees 6f Dartmouth College v. Woodward, 17 U.S. 14 
Wheat.) ,122 (1819) , health service corporations are not 
specia'liy' chartered but were (and are) chartered under a 
general^statute, Iowa Code ch. 514 (1983) ( o r i g i n a l l y 
enacted: as 1939 Iowa Acts, ch. 222). Moreover, 
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i t i s s e t t l e d that neither the '' : 

'contract' clause nor the 'due process' 
clause has the e f f e c t of overriding the'' 
power of the state to esta b l i s h a l l "'• 
regulations that are reasonably, 
necessary to secure the health, safety, 
good order, comfort, or general welfare 1;: ' 
of the community; that t h i s power can 
neither be abdicated nor bargained; 5 

away, and i s inalienable even by - 1 1 1 

express grant; and that a l l contract 1 

and property rights are held subject to -
i t s f a i r exercise. : 

A t l a n t i c Coast Line v. Goldsboro, 232 U.S. 548/ 558-559, 
34 S. Ct. 364, 368, 58 L. Ed. 721, 726 (1914). Here, 
health service corporations can reasonably be viewed as 
having a unique role i n remedying the problem of ever-
increasing health care costs and that accordingly t h e i r 
boards of dir e c t o r s ought to be dominated by subscribers 
so as to ensure that e f f o r t s w i l l be made to contain cost 
reimbursements to providers. Cf. F i n a l Report: 
Governor's Commission on Health care Costs 11 (1982) 
("Current provider payment or reimbursement mechanisms 
[of health service corporations] contain incentives that 
reward i n e f f i c i e n t , cost-increasing behavior.") The 
l e g i s l a t u r e could also reasonably design the procedure 
for appointment of subscriber d i r e c t o r s so as to ensure 
that they are independent of the provider members of the 
health service corporation. As i t i s , though, the Act 
leaves provider members with substantial control over the 
se l e c t i o n of the required subscriber d i r e c t o r s by 
allowing them to nominate the i n i t i a l subscriber 
d i r e c t o r s by p e t i t i o n and to el e c t both them and any 
replacement subscriber d i r e c t o r s . Of course, t h i s l a t t e r 
f a c t only enhances the c o n s t i t u t i o n a l i t y of the Act. 

In sum, the nominating committee contemplated by the 
Act i s not the exclusive procedure for nomination of 
i n i t i a l subscriber d i r e c t o r s of the boards of d i r e c t o r s 
of Iowa Code ch. 514 (1983) corporations; nomination of 
those d i r e c t o r s by a p e t i t i o n of at l e a s t f i f t y 
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subscribers or providers i s also permitted. However, 
those two methods are exclusive. Therefore, e x i s t i n g 
subscriber directors cannot be considered as being 
automatically renominated but must be renominated by 
either the nominating committee or by p e t i t i o n (and be 
elected) i n order to meet the percentage requirements for 
subscriber directors contained i n the Act. Board 
vacancies need not be f i l l e d with subscriber d i r e c t o r s 
once the- two-thirds subscriber dir e c t o r requirement has 
been met; nevertheless, a l l vacancies occurring p r i o r to 
the August 1, 1985 deadline for meeting that requirement 
must be f i l l e d with a subscriber d i r e c t o r u n t i l the 
requirement i s act u a l l y met. Neither the percentage 
requirement for subscriber d i r e c t o r s nor the manner in 
which that requirement i s to be implemented under the Act 
i s unconstitutional. 

Very t r u l y yours, 

THOMAS J . MILLER 
Attorney General of Iowa 

FRED M. HASKINS 
Assistant Attorney General 

FMH/pm 

9'fi 



SCHOOLS: Contracts; Iowa Code Sections 278.1, 279.12 (1983). 
School d i s t r i c t s may enter into contracts which exceed one year 
i n length of performance i f the contract i s proprietary i n 
nature, as opposed to governmental or l e g i s l a t i v e i n nature. 
School d i s t r i c t s may lease equipment. (Norby to Tyson, D i r e c t o r , 
Energy P o l i c y Council, and Benton, Superintendent, Department of 
Public Instruction, 1/17/84) #84-1-12(L) 

Mr. Robert F. Tyson January 17, 1984 
Director 
Energy P o l i c y Council 
Lucas State O f f i c e Building 
L O C A L 

Mr. Robert D. Benton 
Superintendent 
Department of Public Instruction 
Grimes State O f f i c e Building 
L O C A L 

Dear S i r s : 

We have received your request f o r an Attorney General's 
opinion concerning the a b i l i t y of l o c a l governments, school 
d i s t r i c t s and the State to enter i n t o "shared energy savings 
contracts." You have described a shared energy savings contract 
as follows: 

These contracts involve the i n s t a l l a t i o n of 
various energy conservation equipment i n 
p u b l i c buildings by an energy service company 
(ESC). The ESC finances the investment, owns 
the equipment, and i s responsible f o r a l l 
maintenance and operating costs of the 
e f f i c i e n c y improvements. The duration of the 
agreement ranges from f i v e to ten years 
depending on the economic benefits r e s u l t i n g 
from the operation of the equipment. The ESC 
i s compensated i n an amount equaling a 
percentage (commonly 50%) of the energy 
savings r e a l i z e d i n comparison with a base 
year figure for energy costs. The base 
fi g u r e i s c o n t r o l l e d for v a r i a t i o n i n 
weather, energy consumption (e.g. b u i l d i n g 
additions) and changes i n energy cost per 
u n i t . In essence, the p u b l i c f a c i l i t y pays 
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i t s regular u t i l i t y b i l l s as charged and pays 
the ESC a percentage of the savings r e a l i z e d 
i n comparison with the base year f i g u r e . 

Your questions concerning shared energy savings contracts 
are as follows: 

In regard to a l l Iowa p u b l i c b u i l d i n g s , our primary 
concern i s whether a shared savings contract would be 
considered a lease or a service contract. In regard to 
school d i s t r i c t s , the following concerns have been 
brought to our attention: 

1. I f considered a service contract, from 
what fund should the payments be made? 

?. While energy shared savings contracts 
could be executed on a year l y b a s i s , i t 
appears that multi-year contracts would 
provide a much greater incentive f o r ESCs to 
enter the Iowa pu b l i c sector market. Thus, 
may multi-year energy shared savings 
contracts be entered? 

3. I f no municipal or governmental funds 
are used, are any bidding requirements 
necessary i n connection with entering an 
energy snared savings contract? 

4. What nature of approval i s required 
p r i o r to entering an energy shared savings 
contract, e.g. vote of board, vote of 
electorate? 

I. 

I n i t i a l l y , we note the issue of whether these contracts are 
considered a "lease" or a "serv i c e contract" i s of primary 
importance f o r fe d e r a l tax purposes f o r the contractor. Our 
o f f i c e cannot o f f e r an opinion on a fe d e r a l tax question. We do 
not believe that t h i s d i s t i n c t i o n i s of any s i g n i f i c a n c e 
concerning the power of l o c a l governments to enter shared energy 
savings contracts. We note, however, that some controversy e x i s t s 
with regard to whether school d i s t r i c t s may lease equipment or i f 
purchasing of equipment i s required. 

A 1962 Attorney General's Opinion appears to have stated the 
p r i n c i p l e that a school d i s t r i c t may not lease equipment. 1962 
Op.Att'yGen. 331. In this opinion, a f t e r acknowledging that 
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equipment w i l l of necessity be required by a school d i s t r i c t , the 
following i s stated i n regard to a lease of equipment: 

. . . However, even though the board of 
dir e c t o r s of a school d i s t r i c t has authority 
to make purchases f o r a school d i s t r i c t which 
are n e c e s s i t i e s f o r a school year, no 
contract can be executed f o r new equipment 
without the express vote of the e l e c t o r s . 
Manning v. D i s t . Twp. of Van Buren, 28 Iowa 
332 [1869]. These basic concepts underlying 
expenditures from the General Fund of a 
school d i s t r i c t are of long standing. Thus, 
expenditures from the General Fund f o r 
equipment contemplates purchase of the item 
by the school d i s t r i c t with funds which are 
a v a i l a b l e and not the l e a s i n g or renting of 
equipment. There i s one statutory exception 
to t h i s r u l e , which i s found i n § 285.10(3) 
having to do with schoolbuses. 

1962 Op.Att'yGen. at 332. The l e g i s l a t i o n considered i n Manning, 
1862 Iowa Acts, ch. 172, section 7(5), empowered the electors to 
vote a tax f o r c e r t a i n purposes including: 

. . . payment of any debts contracted f o r the 
erection of schoolhouses, and f o r procuring 
d i s t r i c t l i b r a r i e s and apparatus f o r schools. 

28 Iowa at 334. 

The conclusions of the above c i t e d opinion are based on a 
school finance system d i f f e r i n g s u b s t a n t i a l l y from that i n e f f e c t 
today. The general fund i s no longer created through a vote of 
the e l e c t o r a t e . See Iowa Code § 278.1 (1983) ( s p e c i f i c powers of 
e l e c t o r s ) . Accordingly, the school board, through § 279.12, not 
the e l e c t orate, now has general authority to manage procurement 
of equipment and services. See also Iowa Code § 274.7 (1983). 
Furthermore, pursuant to Iowa Code § 279.30 (1983)« the Board may 
by r e s o l u t i o n delegate authority to the secretary" to conduct 
much of a D i s t r i c t ' s normal procurement of goods and services. 

A l l school funds are cre d i t e d to one of two funds, the 
schoolhouse fund and the general fund. Iowa Code § 291.13 
(1983). 

See Iowa Code § 279.3 (1983). 
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In addition, we are uncertain why i t was assumed that a r e n t a l 
payment can never be considered as being made from funds 
current l y a v a i l a b l e . Cf. 1978 Op.Att'yGen. 598 (five-year lease 
not a debt f o r purposes of Iowa Const., a r t . VII, § 1). 

Having f a i l e d to f i n d a p r o h i b i t i o n on leasing based on the 
ra t i o n a l e of 1962 Op.Att'yGen. 331, we next must determine 
whether entering leases i s authorized by § 279.12. I t i s , of 
course, true that school d i s t r i c t s are l i m i t e d to those powers 
expressly or ne c e s s a r i l y implied by statute. S i l v e r Lake 
Consolidated School D i s t r i c t v. Parker, 238 Iowa 984, 29 N.W.2d 
219 (1947). In conjunction with t h i s p r i n c i p l e , we note that 
several examples of s p e c i f i c authority f o r school d i s t r i c t s to 
enter leases are provided i n the Code. See Iowa Code § 278.1(10) 
(rent a l of b u i l d i n g s ) ; § 285.10(3) (purchase or lease of buses 
and transportation f a c i l i t i e s ) ; § 279.12 (r e n t a l of schoolrooms); 
§ 279.26 ( D i s t r i c t may enter leases funded by schoolhouse tax for 
purposes consistent with the purposes for which the tax was 
authorized by the vo t e r s ) . While acknowledging the p r i n c i p l e of 
the S i l v e r Lake case, caution should be exercised i n construing 
the authorizations of one pr o v i s i o n as l i m i t i n g those of another. 
See Bettendorf Education Ass'n v. Bettendorf Community Schools, 
~7FL N.W.2d 550 (Iowa 1978) (provision i n § 279.40 f o r minimum 
sick leave benefits d i d not p r o h i b i t payment as compensation f o r 
accrued unused sick leave as a contract b e n e f i t pursuant to 
§ 279.13); 1980 Op.Att'yGen. 840. 

Section 279.12 re f e r s to the power to "contract." We 
believe t h i s must include the power to procure tangible items by 
purchase or lease and to procure services which are necessary or 
proper for performing the duties of the board. Accordingly, we 
believe a school d i s t r i c t i s not barred from entering a shared 
energy savings contract even i f such a contract i s considered a 
lease of equipment. 

II. 

In a recent opinion of t h i s o f f i c e , the a b i l i t y of a county 
government to enter multi-year contracts was extensively 
discussed. Op.Att'yGen. #83-6-4 (issued June 2, 1983). The 
issue of whether a governing board may enter a multi-year 
contract a r i s e s from a concern that decisions of a present board 
not bind future boards. As discussed i n the above referenced 
opinion, a board may not bind i t s successors i n matters that are 
e s s e n t i a l l y l e g i s l a t i v e or governmental i n nature, as opposed to 
those matters that are proprietary i n nature. We beli e v e the 

J Sampson y. C i t y of Cedar F a l l s , 231 N.W.2d 609 (Iowa 1975) 
(and cases c i t e d t herein); C i t y of Pes Moines v. City of West Pes 
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government/proprietary d i s t i n c t i o n i s applicable to school 
d i s t r i c t s as well as c i t i e s and counties. Dodds v. Consolidated 
School D i s t r i c t of Lamont, 263 N.W. 522 (Iowa 1935); Burkhead v. 
Independent School D i s t r i c t of Independence, 107 Iowa 29, 77 N.W. 
491 (1898); Dubuaue Female College, v. D i s t r i c t Township of the 
C i t y of Dubuque, 13 Iowa 555 (1862). 

In apparent c o n f l i c t with the a u t h o r i t i e s c i t e d above, a 
1962 opinion states that ". . . b y v i r t u e of long administrative 
i n t e r p r e t a t i o n [of the State Department of Public Instruction] 
the board of d i r e c t o r s of a school d i s t r i c t cannot enter into a 
lease f o r transportation f a c i l i t i e s which would extend beyond the 
length of the term of the board of d i r e c t o r s . " 1962 Op.Att'yGen. 
129. In contrast, a 1963 opinion sanctions the leasing of school 
rooms and buses fo r periods beyond the term of the present board. 
1964 Op.Att'yGen. 351. This l a t t e r opinion makes reference to 
the administrative i n t e r p r e t a t i o n c i t e d i n 1962 Op.Att'yGen. 129 
and states that t h i s i n t e r p r e t a t i o n i s no longer adopted by the 
Department of Public Instruction. We remain i n agreement with 
t h i s 1963 opinion that no across-the-board prohibition- on 
contracts exceeding one year applies to school d i s t r i c t s . 

Having stated the above, we further believe that a shared 
energy savings contract constitutes a proprietary, and not a 
governmental/legislative, contract. In essence, these contracts 

D (cont'd) Moines, 239 Iowa 1, 30 N.W.2d 500 (1948); Iowa 
Municipal Light and Power Co. v. C i t y of V i l l i s c a , 220 Iowa. 238, 
261 N.W. 423 (1935); Hahn v. Clayton County, 218 Iowa 543, 255 
N.W. 695 (1934); F i r s t National Bank v. C i t y of Emmetsburg, 157 
Iowa 555, 138 N.W. 451, 455 (1912). See also M c Q u i l l i n , 
Municipal Corporations § 29.101 at 468~̂ 4~69; 56 Am.Jur.2d 
Municipal Corporations § 154 at 207-209; 63 C.J.S. Municipal 
Corporations § 987 at 549. 

"* Regardless of the a b i l i t y i n 1962 of the Department of 
Public I n s truction to d i c t a t e to l o c a l d i s t r i c t s that multi-year 
contracts cannot be entered, we note that no equivalent admin­
i s t r a t i v e r u l e has been enacted by the Department pursuant to 
Iowa Code ch. 17A. We note, but need not consider i n the instant 
opinion, that adoption of such a r u l e would r a i s e questions 
regarding the scope of the Department's and the State Board's 
rulemaking authority. Cf. Iowa Code §§ 257.9, 257.10 and 257.19 
(1983) (powers of the Board and the Department) with § 279.12 
(power of l o c a l boards to make contracts). 

We note, however, that c e r t a i n contracts are l i m i t e d 
expressly by statute for p a r t i c u l a r time periods, e.g. Iowa Code 
§ 279.13 (teacher contracts); § 279.20 (Superintendent's 
contract). 
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involve procuring goods and services i n an e f f o r t to cut u t i l i t y 
costs. Cf. Sampson v. C i t y of Cedar F a l l s , 231 N.W.2d 609, 613 
(Iowa 1975) (City may enter multi-year contract f o r construction 
and operation of e l e c t r i c a l generating f a c i l i t i e s ) ; C i t y of Pes 
Moines v. C i t y of West Pes Moines, 30 N.W.2d 500, 507 (Iowa 1948) 
( c i t i e s may enter multi-year contract concerning sewage 
dis p o s a l ) . We do not believe that an energy service contract 
r i s e s to the l e v e l of an important p o l i c y area properly con­
sidered l e g i s l a t i v e i n nature. Cf. Burkhead, 27 N.W.2d at 492 
(teacher contacts). Accordingly, we believe school d i s t r i c t s may 
enter into multi-year shared energy services contracts. 

I I I . 

Your t h i r d question i s whether any bidding requirements are 
necessary i f no school d i s t r i c t funds are necessary i n connection 
with entering a shared energy savings contract. We understand 
that i n framing t h i s question you have assumed that by entering 
an energy shared savings contract the d i s t r i c t w i l l r e a l i z e a net 
savings on u t i l i t i e s , and i n th i s sense w i l l not be expending 
funds i n an amount exceeding that which would be spent on u t i l i ­
t i e s i n the absence of the shared energy savings contract. 
Notwithstanding the above proposition, the d i s t r i c t w i l l be 
contracting with a party f o r the shared energy services contract 
and, i n a l l l i k e l i h o o d , making a payment to them. Regardless of 
any net savings r e a l i z e d through reduced u t i l i t y b i l l s , we 
belie v e the shared energy services contract must be subject to 
whatever requirements would otherwise apply. 

School d i s t r i c t s are required to use a competitive bidding 
system i n connection with those instances s p e c i f i e d i n the Code 
concerning construction and re p a i r of schoolhouses, and i n 
procuring textbooks and school supplies. No requirement f o r 
competitive bidding appears to be required i n connection with 
entering a shared energy savings contract. 

We add a note of caution, however, due to the f a c t that a 
shared energy services contract may constitute a multi-year 
expenditure of general fund monies. In l i g h t of the nature of 
such a contract, any p a r t i c u l a r contract should be c a r e f u l l y 
s c r u t i n i z e d to ensure that i t does not amount to a device f o r 

Iowa Code § 297.7 (1983) (which incorporates the p r o v i ­
sions of Iowa Code §§ 23.2 and 23.18 (1983)). 

7 Iowa Code §§ 301.1 and 301.5 - 301.9 (1983). 
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avoiding a requirement of voter approval, competitive bidding, or 
a debt l i m i t a t i o n . These questions should e s p e c i a l l y be 
considered where the contract involves long term le a s i n g of 
c a p i t a l equipment items. See Cray v. Howard-Winneshiek Community 
School D i s t r i c t , 260 Iowa 465, 150 N.W.2d 84 (1967); Porter v T ^ 
Iowa State Board of Publ i c I n s t r u c t i o n , 259 Iowa 571, 144 N.W.2d 

Your l a s t question concerns what nature of approval i s 
required p r i o r to entry of a shared energy savings contract by a 
school d i s t r i c t . The power to enter a shared energy savings 
contract i s not among those which are subject to cont r o l through 
an e l e c t i o n , see § 278.1, but appears to f a l l within the general 
power of a school board to enter contracts pursuant to § 279.12. 
Accordingly, a shared energy contract may be entered upon 
approval by the board. 

920 (1966). 
IV. 

Sincerely, 

Assistant Attorney General 

SGN:rep 



LAW ENFORCEMENT: POLICEMEN AND FIREMEN: IOWA LAW ENFORCE­
MENT: Minimum Training Standards. Iowa Code §80B.11(2) 
(1983) . The law enforcement Academy has authority to set 
minimum tra i n i n g requirements for a l l law enforcement of­
f i c e r s i n service after July 1, 1968. (Hayward to Administra­
tive Rules Review Committee, 1/17/84) #84-1-11(L) 

Administrative Rules Review Committee January 17, 1984 
c/o Joseph Royce 
Statehouse 
LOCAL 
Dear Committee Members: 

You have asked this o f f i c e for i t s opinion regarding the 
meaning of the word "employed" i n Iowa Code §80B.11(2) (1983). 
S p e c i f i c a l l y you have asked, "Is Iowa Code §80B.11(2) (1983) 
.a grandfather clause exempting peace o f f i c e r s employed prior 
to July 1, 1968, from the Iowa Law Enforcement Academy's basic 
training requirements?" We do not believe that t h i s section 
provides an exemption for o f f i c e r s i n place on July 1, 1968. 

Iowa Code §80B.ll (1983) states in pertinent part: 

The director of the academy, subject to 
the approval of the council, s h a l l promul­
gate rules and regulations in accordance 
with the provisions of t h i s chapter and 
chapter 17A giving due consideration to 
varying factors and special requirements of 
law-enforcement agencies r e l a t i v e to the 
following: 

* * * * 

2. Minimum basic t r a i n i n g requirements law-
enforcement o f f i c e r s employed after July 1, 
1968, must complete i n order to remain 
e l i g i b l e for continued employment and the 
time within which such basic training must 
be completed. 

* * 
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(Emphasis added.) The key to answering your question i s 
ascertaining the meaning of the word "employed" i n th i s 
statute. 

Generally, words i n statutes are given their meaning i n 
ordinary usage. State v. Jackson, 305 N.W.2d 420 (Iowa 1981), 
and rules of construction, are applied only when that meaning 
i s ambiguous. Le Mars Mut. Ins. Co. of Iowa v. Bonnecroy, 
304 N.W.2d 422 (Iowa 1981). The word "employed" has several 
potential meanings i n th i s context. It means both "to give 
employment to" and "to have employment." Black's Law Dic­
tionary, 617 (4th Ed.Rev. 1968). If the former meaning i s 
applied to §80B.11(2), only persons hired after July 1, 1968, 
must complete academy training. On the other hand, i f the 
l a t t e r meaning i s applied, a l l persons serving as law enforce­
ment o f f i c e r s after July 1, 1968, are subject to academy basic 
training requirements. Because of this inherent ambiguity, 
i t i s necessary to employ the rules of statutory construction 
to derive the appropriate meaning. 

The goal of statutory construction i s to ascertain the 
intent of the legis l a t u r e when i t enacted the provisions, 
and, i f possible, to give i t e f f e c t . State v. P r y b i l , 211 
N.W.2d 308 (Iowa 1973). The general intent of the l e g i s l a ­
ture when i t enacted Iowa Code Ch. 80B (198 3) i s set forth 
i n §80B.2, which states: 

It i s the intent of the legislature i n 
creating the academy and the council to 
maximize tr a i n i n g opportunities for law 
enforcement o f f i c e r s , to co-ordinate t r a i n i n g 
and to set standards for the law enforce­
ment service, a l l of which are imperative 
to upgrading law enforcement to professional 
status. 

This express intent of "upgrading law enforcement to profes­
sional status" seems inconsistent with an interpretation of 
Iowa Code §8OB.11(2) (1983) which exempts each and every law 
enforcement o f f i c e r serving at the time of enactment from 
minimal training requirements. 

Also, §80B.11(2) (1983) refers to training requirements 
needed "to remain e l i g i b l e for continued employment." This 
implies the authority vested in the Iowa Law Enforcement 
Academy to set minimum tra i n i n g requirements for o f f i c e r s who 
wish to continue such employment after July 1, 1968, rather 
than just those hired after that date. 



Administrative Rules Review Committee 
Page Three 

For these reasons, i t i s our opinion that Iowa Code 
§80B.11(2) (19 83) gives the Iowa Law Enforcement Academy 
authority to set minimum training standards for law enforce­
ment o f f i c e r s i n service after July 1, 1968. 

GARY L. ^YWARD^v^J 
Assistant Attorney General 

GLH;dkl 



CONSERVANCY DISTRICTS: Iowa Code Sections 467D.3, 467D.5, 
467D.6, and 467D.8 (1983). Conservancy d i s t r i c t s may adopt rules 
to govern conduct of meetings and e l e c t i o n s . Such rules are not 
subject to review by the State S o i l Conservation Committee. 
(Norby to G u l l i f o r d , Director, Iowa Department of S o i l 
Conservation, 1/11/84) #84-1-10(L) 

January 11, 1984 

Mr. James B. G u l l i f o r d 
D i rector 
Department of S o i l Conservation 
Wallace State O f f i c e Building 
L O C A L 

Dear Mr. G u l l i f o r d : 

We have received your request f o r an opinion of the Attorney 
General concerning rulemaking authority of conservancy 
d i s t r i c t s and the supervisory authority of the Department of 
S o i l Conservation over such rulemaking. You are p a r t i c u l a r l y 
concerned i n the area of rules of an administrative nature, such 
as rule s of conduct f o r d i s t r i c t meetings and rules concerning 
ele c t i o n s of the board of d i r e c t o r s . 

A conservancy d i s t r i c t i s i n i t i a l l y governed by the state 
s o i l conservation committee (committee). Iowa Code § 467D.4 
(1983). As the committee i s c l e a r l y a state agency f o r purposes 
of ch. 17A, i t would be compelled by §§ 17A.2(7) and 17A.3 to 
adopt rules concerning board elections through § 17A.4 procedure 
i f i t chose to do so p r i o r to the establishment of an elected 
board pursuant to §§ 467D.4 and 467D.5. Furthermore, any rules 
adopted by the committee remain i n e f f e c t upon installment of an 
elected board. § 467D.8(2). 

Conservancy d i s t r i c t s are authorized to adopt " r u l e s , " see 
§ 467D.6(1) and (11), 467D.10(2), although the extent of t h e i r 
regulatory authority i s very unclear. 

2 
Conservancy d i s t r i c t s are established by Iowa Code 

ch. 467D. 
3 Iowa Code § 467D.5 (1983) provides a d e t a i l e d 

apportionment system for board e l e c t i o n s , but does not specify 
p a r t i c u l a r e l e c t i o n procedures. 
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I f the conservancy d i s t r i c t were an agency subject to 
ch. 17A, sections 17A.2(7) and 17A.3 would not only authorize 
them to adopt rules of procedure, but would compel adoption. We 
do not, however, believe that conservancy d i s t r i c t s are agencies 
for purposes of ch. 17A, despite numerous requirements of review 
of conservancy d i s t r i c t action by state agencies. See 
§§ 467D.5U), 467D.6U), 467D.7, and 467D.13 (1983). A s i m i l a r 
r e s u l t was reached i n 1980 Op.Att'yGen. 244, which stated that 
s o i l conservation d i s t r i c t s are not state agencies f o r purposes 
of ch. 25A, the state t o r t claims act. S o i l conservation 
d i s t r i c t s are subject to a degree of supervision by the 
Department of S o i l Conservation, as are conservancy d i s t r i c t s , 
but both are established as p o l i t i c a l or governmental 
subdivisions. §§ 467A.3(1) and 467D.3; 1980 Op.Att'yGen. at 255, 
fn. 1. See also Stanley y . Southwestern Community College Merged 
Area, 184 N.W.2d 29, 33-34 (Iowa 1971) (a merged area community 
college not an agency despite supervision by the Department of 
Public Instruction); Graham y. Worthington, 146 N.W.2d 626, 
632-633 (Iowa 1966) (municipalities are not agencies f o r purposes 
of Ch. 25A, the t o r t claims a c t ) . 

The only express authorization to adopt rules i s contained 
i n § 467D.6(1), concerning water resources. We believe, however, 
that other duties imposed on the conservancy d i s t r i c t s c a l l f o r 
broad statements of p o l i c y or p r i n c i p l e , as opposed to dis c r e t e 
or i n d i v i d u a l decisions, which imply an authorization to adopt 
r u l e s . See §§ 467D.6(3), 467D.16, and 467D.17 (adoption of a 
plan to achieve the objectives of the d i s t r i c t ) ; § 467D.12 
(biennial budget): c f . Iowa Code § 17A.2(7) ( d e f i n i t i o n of 
r u l e ) ; Schwartz, Administrative Law, § 56, p. 149. 

We do not believe that administrative r u l e s , as defined by 
your request, are subject to review i n any manner by the State 
S o i l Conservation Committee. The numerous instances i n which 
s p e c i f i c actions of a conservancy d i s t r i c t are subject to review 
by an agency implies that the conservancy d i s t r i c t may act 
without such review i n organizing i t s meetings and el e c t i o n s . 

Sincerely, 

STEVEN G. NORBY 
Assis t a n t Attorney General 

SGN:rcp 



ANTITRUST: Iowa Competition Lav;; A private c o a l i t i o n whose 
members include competing hospitals may not compile non-price 
h o s p i t a l data and use that data to formulate a health care 
plan for i t s community, since such an agreement would be a 
v i o l a t i o n of the a n t i t r u s t laws which would not be exempt from 
those laws. I f , however, the c o a l i t i o n was formed pursuant 
to the National Health Planning and Resources Development 
Act of 1974 such a c t i v i t i e s would be exempt from the a n t i t r u s t 
laws. (Perkins to Lind, State Senator, 1/9/84) #84-1-9(L) 

Thomas A. Lind January 9, 1984 
State Senator, Thirteenth D i s t r i c t 
111 Frederic Avenue 
Waterloo, IA 50701 

Dear Senator Lind: 

You have asked for the opinion of the Attorney General 
on the question of whether the compilation of various types 
of h o s p i t a l data by a private c o a l i t i o n of interested persons 
i n a community for the purpose of formulating health care 
recommendations for that community would v i o l a t e the Iowa 
Competition Law [Iowa Code Chapter 553]. The c o a l i t i o n has 
not been organized under the auspices of the National Health 
Planning and Resources Development Act of 1974 ("NHPRDA") 
42 U.S.C. § 300 1. 

After having talked with several people involved i n 
organizing t h i s c o a l i t i o n , I have the following understanding 
of how i t w i l l operate. The c o a l i t i o n w i l l consist of 
approximately twenty-five to t h i r t y i n d i v i d u a l s i n the 
community selected from health care providers (hospitals, 
a l l o p a t h i c and osteopathic physicians, dentists, and other 
a l l i e d health p r a c t i t i o n e r s ) , health insurance c a r r i e r s , 
business, labor, l o c a l government and consumers of health 
services. 

The federal cases c i t e d i n t h i s opinion have precedential 
value for Iowa law by vi r t u e of Iowa Code section 553.2. 
See also Neyens v^ Roth, 326 N.W.2d 294 (Iowa, 1982). I t 
should be noted, however, that t h i s opinion i s li m i t e d to 
an analysis of Iowa law. I t should not be construed as 
either an expression of federal law or the p o s i t i o n the 
United States Department of Ju s t i c e might take on t h i s issue. 
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The i n i t i a l task of the c o a l i t i o n w i l l be to gather 
information from the p a r t i c i p a t i n g h o s p i t a l s , which w i l l 
consist of the following i n s t i t u t i o n - s p e c i f i c data: 

1. A b r i e f h i s t o r y of the h o s p i t a l , with emphasis on the 
hospi t a l ' s e x i s t i n g physical plant, i . e . , date of 
construction, factors which determined si z e and bed 
complement, u t i l i z a t i o n of e x i s t i n g areas, any she l l e d 
space, etc. 

2. Overview of equipment, emphasis being placed on major 
items -- Radiology, Laboratory, Special Procedures, 
C r i t i c a l Care Units, etc. 

3. An overview of services; emphasis being placed upon 
those services which are provided by only one of the 
hospitals i n the area. The overview would include 
those services which are common to each f a c i l i t y . 

4. U t i l i z a t i o n s t a t i s t i c s for a twelve month period i n c l u d i n g 
actual bed count; i . e . , the number of beds s t a f f e d and 
operational; o v e r a l l percentage of occupancyaverage 
number of patients h o s p i t a l i z e d on any given day; a 
breakdown of medical/surgical patients; p e d i a t r i c 
patients; o b s t e t r i c a l patients; p s y c h i a t r i c or rehab 
patients; and nursery patients, both newborns and 
trans f e r s . Data presented w i l l include outpatient 
volume, both v i s i t s and occasions of service. Included 
w i l l be Emergency Room, Ambulatory Surgeries and Ambulance. 
Also sought w i l l be the volume of s p e c i a l i z e d areas, 
e.g., d i a l y s i s and cardiac and also the patient base by 
county of o r i g i n . 

The next step w i l l be to obtain guidelines for the i d e a l 
h o s p i t a l services and equipment necessary to serve that 
p a r t i c u l a r community's health care needs. These guidelines 
may come from the state c e r t i f i c a t e of need program, medicaid 
standards, n a t i o n a l standards developed by the federal 
government and standards developed by the American H o s p i t a l 
Association to name a few sources. 
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The f i n a l step w i l l be for the c o a l i t i o n to formulate a 
plan which, on an i n s t i t u t i o n - s p e c f i c basis, makes recommendations 
as to the services and equipment each h o s p i t a l i n the community 
should provide. The plan would undoubtedly c a l l for some 
hospitals to drop some services or equipment and others to 
expand or add some services or equipment. 

Once the recommendations have been formulated and approved 
by the c o a l i t i o n , the plan would be d i s t r i b u t e d to the community 
through the news media and by other means. At t h i s time the 
c o a l i t i o n ' s function would s u b s t a n t i a l l y end. The c o a l i t i o n 
would have no power to compel any h o s p i t a l to conform to the plan 
and an i n d i v i d u a l h o s p i t a l would be free to adopt or r e j e c t any 
or a l l recommendations that pert a i n to i t . 

The proposed c o a l i t i o n a c t i v i t i e s go beyond the mere 
s o l i c i t a t i o n and compilation of data and include the formulation 
of that data into a recommended plan for the a l l o c a t i o n of 
h o s p i t a l services and equipment among the community's h o s p i t a l s . 

While the s o l i c i t a t i o n and dissemination of information 
from and between competitors may, i n some circumstances, cause 
a n t i t r u s t l i a b i l i t y , i t would appear the mere s o l i c i t a t i o n of 
the non-price types of data sought from the hospitals by the 
c o a l i t i o n would r a i s e no a n t i t r u s t problems i n t h i s s i t u a t i o n . 
The data by i t s e l f , however, would appear to be e s s e n t i a l l y 
worthless, i t s value being i n i t s use i n assessing the resource 
consumption of health care equipment and services i n the 
community i n order to formulate a plan for the recommended 
a l l o c a t i o n of such equipment and services. This use of the 
data r a i s e s p o t e n t i a l a n t i t r u s t problems. 

The a l l o c a t i o n of services, products, t e r r i t o r i e s or 
customers (patients) through an agreement by competitors i s 
r e f e r r e d to as a "horizontal a l l o c a t i o n " and i s per se 
unlawful under state and federal a n t i t r u s t laws. United 
States v. Topco-Associates, Inc., 405 U.S. 596, 92 S.Ct. 1126, 
31 L.Ed.2d 515 (1972). This means that no excuse or j u s t i f i c a t i o n 
for the conduct, such as proof that the plan w i l l r e s u l t i n a 
more e f f i c i e n t a l l o c a t i o n of h o s p i t a l equipment and services 
which w i l l lower health care costs, thus f u l f i l l i n g the 
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intentions of Congress i n passing the NHPRDA, w i l l be allowed 
as a defense for v i o l a t i n g the a n t i t r u s t laws. This i s so 
because the courts w i l l not imply a repeal of the a n t i t r u s t 
laws by Congress, e s p e c i a l l y : 

. . . where the a n t i t r u s t implications of a 
business decision have not been considered by 
a governmental e n t i t y . 

National Gerimedical Hospital and Gerontology Center v. 
Blue* Cross of Kansas City, 452 U.S. 378, 101 S.Ct. 2415, 

In Arizona v. Maricopa County Medical Society, U.S. , 
102 S.Ct. 24~66, 73 L.Ed.2d 48 "(1982) a group of doctors 
agreed to f i x t h e i r fees. The Supreme Court held that t h i s 
was p r i c e f i x i n g , which had long been held to be a per se 
a n t i t r u s t v i o l a t i o n , and the f a c t i t was engaged i n by doctors 
made no difference. The doctors argued that since they were 
involved i n the health care f i e l d with which the a n t i t r u s t laws 
had had l i t t l e experience, the Court should review the actual 
economic e f f e c t and look to the doctors' j u s t i f i c a t i o n s for 
t h e i r action. The Court rejected t h i s approach, c i t i n g a 
previous case i n which they had held: 

. . . '[w]hatever may be i t s p e c u l i a r problems 
and c h a r a c t e r i s t i c s , the Sherman Act, so far as 
p r i c e - f i x i n g agreements are concerned, establishes 
one uniform r u l e applicable to a l l i n d u s t r i e s 
a l i k e . ' We also stated that '[t]he elimination of 
so - c a l l e d competitive e v i l s [in an industry] i s no 
l e g a l j u s t i f i c a t i o n ' for p r i c e f i x i n g agreements, 
( c i t a t i o n s omitted) 

But see Hospital Building Co. v. Trustees of Rex Hospital, 
691 F.2d 678 (4th C i r . 1982T~wKere the Fourth C i r c u i t Court 
of Appeals held that health care planning a c t i v i t i e s of a 
p r i v a t e c o a l i t i o n which i t was alleged, had engaged i n 
t r a d i t i o n a l per se a n t i t r u s t v i o l a t i o n s , i n c l u d i n g h o r i z o n t a l 
a l l o c a t i o n s , should be analyzed under a narrow r u l e of reason, 
with the defendants, including a h o s p i t a l , being given the 
chance to show as a defense that t h e i r actions were: 

. . . undertaken i n good f a i t h and . . . t h e i r 
actual and intended e f f e c t s law within those 
envisioned by s p e c i f i c federal l e g i s l a t i o n i n 
place at the time of the challenged a c t i v i t i e s as 
desirable consequences of such planning a c t i v i t i e s . 
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The c o a l i t i o n members, other than competing hospitals, 
do not f i t within the parameters of the a n t i t r u s t p r o h i b i t i o n s 
and t h e i r actions would not present a n t i t r u s t problems. The 
question thus becomes whether the competing hospi t a l s , by 
p a r t i c i p a t i n g i n a private c o a l i t i o n which formulates a plan 
for the a l l o c a t i o n of those h o s p i t a l s ' services and equipment, 
have entered into a conspiracy i n v i o l a t i o n of the a n t i t r u s t 
laws, for i f they have, whatever laudable motives they may 
have are simply not relevant. 

A conspiracy, within the meaning of the a n t i t r u s t laws, 
has been defined as the following: 

Where the circumstances are such as to warrant 
a jury i n f i n d i n g that the conspirators had a 
unity of purpose or a common design and under­
standing, or a meeting of minds i n an unlawful 
arrangement, the conclusion that a conspiracy 
i s established i s j u s t i f i e d . 

American Tobacco Co. v. United States, 328 U.S. 781, 809-810, 
66 S.Ct. 1125, 90 L.EdT 1575 (1946). 

No formal agreement between competitors i s necessary to 
show a conspiracy or an unlawful agreement; i t i s s u f f i c i e n t 
to show a t a c i t or an implied agreement to v i o l a t e the 
a n t i t r u s t laws. Norfolk Monument Co. v. Memorial Gardens, 
Inc. , 394 U.S. 700, 89 S.Ct. 1391,^2" L.Ed. 2d 658 (1969) , 
United States v^ General Motors Corp., 384 U.S. 127, 86 
S.Ct. 1321, 16 L.Ed.2d 415 (1966), American Tobacco Co. v^ 
United States, supra. Each hospital's a n t i t r u s t l i a b i l i t y 
w i l l therefore turn on the f a c t u a l issue of whether i t ' s 
decision to drop, extend or add services or equipment was a 
u n i l a t e r a l , independent decision or was the product of an 
agreement or understanding with i t s competitors. 

The same r e s u l t w i l l ensue even i f i t i s necessary for the 
hospitals to receive c e r t i f i c a t e s of need pursuant to Iowa 
Code Section 135.63 to implement the plan,"since that statute 
neither contemplates nor needs t h i s type of anticompetitive 
a c t i v i t y i n order to make i t work. See e.g. Huron Valley 
Hospital, Inc. v^ C i t y of Pontiac, 666 F.2d 1029 (6th C i r . 1981). 
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Thus, i f each h o s p i t a l , as a member of the c o a l i t i o n , 
submits non-price data to the c o a l i t i o n for the purpose of 
r e a l l o c a t i n g h o s p i t a l services and equipment, p a r t i c i p a t e s 
i n the decisions as to which services and equipment should 
be r e a l l o c a t e d among a l l the h o s p i t a l s on an i n s t i t u t i o n -
s p e c f i c basis, which leads to the adoption of a f i n a l plan 
for the community, and thereafter attempts to implement the 
plan, or a part of i t , as to i t s h o s p i t a l , each such h o s p i t a l 
would v i o l a t e the a n t i t r u s t laws by having been part of an 
agreement to a l l o c a t e h o s p i t a l services and equipment. This 
i s so because the plan i t s e l f i s an express agreement, which 
by t h e i r consensus i n adopting, the hospitals have presumably 
agreed to attempt to implement. 

I f , on the other hand, the community's hospitals simply 
provided a l l the necessary data, but took no part i n the 
formulation of the plan, made no agreement, expressed or implied, 
with each other as to ̂ whether they would a l l attempt to implement 
the plan, and i n f a c t | made independent judgments to adopt the 
plan or part of i t as i t applied to t h e i r h o s p i t a l , there would 
be no a n t i t r u s t l i a b i l i t y . 

These situations represent the polar extremes. A wide 
range of a c t i v i t y may occur between these which could, to a 
l e s s e r or greater degree, engender a n t i t r u s t l i a b i l i t y . 
Suppose, for instance, a l l the hos p i t a l s a c t i v e l y p a r t i c i p a t e d 
i n the formulation of the plan but were non-voting members 
with no voice i n whether the plan should f i n a l l y be approved. 
The plan i s then approved by the voting members. For the 
purposes of t h i s example l e t us further suppose that the 
plan c a l l s for Hospital 1 to drop services A & B and to 
expand service C, and for Hospital 2 to expand services A & B 
and drop service C. Both ho s p i t a l s are making a p r o f i t on 
the services they are to drop. I f the hospitals followed 
the plan, a jury would be j u s t i f i e d i n i n f e r r i n g from the 
fa c t each h o s p i t a l took an act i o n which was against i t s 
economic i n t e r e s t (by dropping a p r o f i t a b l e service) that i t 
was done pursuant to an unlawful agreement to a l l o c a t e those 
services. Bogosian v. Gulf O i l Corp., 561 F.2d 434 (3rd 
C i r . 1977) cert, denied "4~3"4~ U.S. 1086 (1978), Venzie Corp. 
v. U.S. Mineral Products Co., 521 F.2d 1309 (3rd C i r . 1975). 
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Because of the number of d i f f e r e n t f a c t s ituations 
which could occur i n the c o a l i t i o n ' s a c t i v i t i e s , i t i s not 
possible to give a d e f i n i t e opinion on whether any p a r t i c u l a r 
a c t i v i t y might v i o l a t e the a n t i t r u s t laws other than to, as 
previously stated, set out the outer boundaries of permissible 
and impermissible conduct. 

This o f f i c e i s sensitive to the growing concerns of 
r i s i n g health care costs and the e f f o r t s being made to 
contain those costs. I t was for t h i s reason the NHPRDA was 
passed. This act recognized that, i n c e r t a i n areas, the 
health care f i e l d did not respond i n a normal fashion to 
competitive conditions and that some actions, normally 
classed as anticompetitive, must be undertaken i n order to 
help contain these costs. The act sets up health systems 
agencies (HSA's) whose memberships are to include consumers 
of health care, providers of health care, and hospita l s , 
among others. 42 U.S.C. § 300 1-1(b)(3)(c). 

One r e s p o n s i b i l i t y of an HSA i s to r e s t r a i n increases i n 
the cost of health care by providing for the e f f e c t i v e development 
and promotion of health services and by reducing i n e f f i c i e n c i e s . 
42 U.S.C. § 300 l- 2 ( a ) . In order to f u l f i l l these r e s p o n s i b i l i t i e s 
an HSA i s directed to study the health resources, including 
hospitals, i n i t s area. 42 U.S.C. § 300 l - 2 ( b ) ( l ) . The HSA i s 
to then compile a health systems plan (HSP) based on the data 
i t c o l l e c t s , which w i l l be submitted to the Secretary of the 
Department of Health and Human Services. The HSP i s to have 
as i t s goal the delivery of q u a l i t y health services at a reason­
able cost to members of the community. The HSP s h a l l : 

. . . state the extent to which e x i s t i n g health 
care f a c i l i t i e s are i n need of modernization, con­
version to other uses, or closure and the extent 
to which new health care f a c i l i t i e s , need to be 
constructed or acquired. 42 U.S.C. § 300 1(b)(2). 

National Gerimedical, supra. , the Supreme Court 
rejected the motion that the NHPRDA provided a blanket 
exemption from the a n t i t r u s t laws by impliedly repealing 
them as to health care issues. The Court d i d state, however, 
i n footnote 18 that: 

Nevertheless, because Congress has- remained 
convinced that competition does not operate 
e f f e c t i v e l y i n some parts of the health care 
industry . . . we emphasize that our holding 



Thomas A. Lind 
State Senator 
Page Eight 

does not foreclose future claims of a n t i t r u s t 
immunity i n other f a c t u a l contexts. Although 
favoring a r e v e r s a l i n t h i s case, the United • 
States as amicus curiae asserts that "there are 
some a c t i v i t i e s that must, by i m p l i c a t i o n , be 
immune from a n t i t r u s t attack i f HSA's and State 
Agencies are to exercise t h e i r authorized powers" 
. . . . Where, for example, an HSA has expressly 
advocated a form of cost-saving cooperation among 
providers, i t may be that a n t i t r u s t immunity i s 
"necessary to make the [NHPRDA] work". 452 U.S. 
at 393.' 

The NHPRDA expressly exempts an HSA from a n t i t r u s t l i a b i l i t y 
for damages from the a n t i t r u s t laws when i t i s acting w i t h i n the 
scope of i t s authority. 42 U.S.C. § 300 k-1. 

Since Congress has expressly provided that an HSA (or a 
sub-area advisory council) which includes h o s p i t a l personnel 
as members, should develop an HSP which may c a l l for the 
r e a l l o c a t i o n of h o s p i t a l services or equipment i n a community, 
i t must be implied that hospitals who p a r t i c i p a t e i n the 
formulation of the HSP, even though they are competitors, 
are exempt from the a n t i t r u s t laws as to that s p e c i f i c 
a c t i v i t y . In other words, while normally i t i s unlawful f o r 
competing h o s p i t a l s to agree to a l l o c a t e services or equipment, 
when those r e s u l t s are obtained through the formulation of 
an HSP by an HSA there i s an exemption from the a n t i t r u s t 
laws for those p a r t i c i p a t i n g h o s p i t a l s . Based upon the 
foregoing reasoning i t i s the opinion of t h i s o f f i c e that i f 
the private c o a l i t i o n was to become an HSA, or a sub-area 
advisory c o u n c i l to an HSA, then the gathering of data and 
formulation of a health care plan, along the l i n e s proposed 
by the p r i v a t e c o a l i t i o n , would be exempt from the a n t i t r u s t 
laws. See also Trident Neuro-Imagina Lab v. Blue Cross and 
Blue Shield, (D.C. S.C., 11/2/83) 1982-2 Trade Cases If 697^99-149. 

It cannot be too strongly emphasized that p a r t i c i p a t i o n 
by a h o s p i t a l or other health care provider i n an HSA or 
sub-area advisory council does not confer blanket a n t i t r u s t 
immunity. As the Supreme Court pointed out i n National 
Gerimedical: 

Even when an industry i s regulated s u b s t a n t i a l l y , 
t h i s does not n e c e s s a r i l y evidence an intent to 
repeal the a n t i t r u s t laws with respect to every 
action taken within the industry. 452 U.S. at 389. 
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For instance, i f competing hospitals agree to help implement 
an HSP by attempting to boycott a h o s p i t a l which refuses to • 
follow the plan, there could be a n t i t r u s t l i a b i l i t y f o r 
those h o s p i t a l s , since the NHPRDA neither allows nor contemplates 
such a c t i v i t i e s to implement those plans. Thus, fo r the 
a c t i v i t i e s to be immune, they must r i g o r o u s l y adhere to those 
allowed or. required by the Act.^ Anything less than such a 
s t r i c t adherence may cause the a c t i v i t i e s to f a l l outside the 
scope of protection. 

These a c t i v i t i e s , i f conducted by an HSA or a sub-area 
advisory council,' w i l l also be exempt from the a n t i t r u s t laws 
pursuant to the "state action exemption" f i r s t a r t i c u l a t e d 
i n Parker v. Brown, 317 U.S. 341 (1943) which has been r e f i n e d 
by subsequent holdings to immunize from a n t i t r u s t l i a b i l i t y 
those private anticompetitive a c t i v i t i e s which are mandated 
by the state by a " c l e a r l y a r t i c u l a t e d and a f f i r m a t i v e l y 
expressed state p o l i c y " to regulate or l i m i t competition, 
which i s a c t i v e l y supervised by the state. Cit y of Lafayette 
v. Louisiana Power & Light Co., 435 U.S. 3897~4T0, 98 S.Ct. 1123, 
TT35 (1978). See also, C a l i f o r n i a R e t a i l Liquor Dealers Assn. v. 
Midcal Aluminum, Inc., 445 U.S. 97, 100 S.Ct. 937 =(1980). Since 
the NHPRDA i s implemented through Iowa Code Chapter 135 and 
Iowa Administrative Code Chapters 470-202 and 203, and i s 
a c t i v e l y supervised by the state, anticompetitive a c t i v i t y 
contemplated to carry out t h i s state p o l i c y would be exempt. 

It seems appropriate to conclude t h i s opinion with t h i s 
o f t - c i t e d quote of Mr. Just i c e Brandeis of the United States 
Supreme Court: 

I have been asked many times i n regard to p a r t i c u l a r 
p ractices or agreements as to whether they were 
l e g a l or i l l e g a l under the Sherman law. One 

42 U.S.C.300 k-1. See also Huron Valley Hospital, Inc., 
v. C i t y of Pontiac, supra. where the Sixth C i r c u i t Court 
of Appeals held that a p l a i n t i f f ' s a l legations that members 
of an HSA, including a ho s p i t a l , had conspired to keep the 
p l a i n t i f f from receiving a c e r t i f i c a t e of need to b u i l d a 
competing h o s p i t a l , by engaging i n various a c t i v i t i e s 
outside the scope of the NHPRDA, were s u f f i c i e n t to allege 
a possible a n t i t r u s t v i o l a t i o n which would not be protected 
by the NHPRDA. 
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gentleman said to me, "We do not know where we can 
go." To which I r e p l i e d , "I think your lawyers or 
anyone else can t e l l you where a f a i r l y safe 
course l i e s . I f you are walking along a p r e c i p i c e 
no human being can t e l l you how near you can go to 
that p r e c i p i c e without f a l l i n g over, because you 
may stumble on a loose stone, you may s l i p , and go 
over; but anyone can t e l l you where you can walk 
p e r f e c t l y s a f e l y within convenient distance of 
that p r e c i p i c e . " The d i f f i c u l t y which men have 
f e l t generally i n regard to the Sherman law has 
been rather that they have wanted to go the l i m i t 
than that they have wanted to go safe l y . (Senate 
Committee on Interstate Commerce, Hearings on 
Control of Corporations, Persons and Firms Engaged 
i n Interstate Commerce, 62d Cong., p. 1161 (1911). 

Sincerely yours, 

JOHN\R. PERKINS 
Assistant Attorney General 
A n t i t r u s t D i v i s i o n 
Hoover State O f f i c e B u i l d i n g 
Second Floor 
Des Moines, IA 50319 

JRP/mel 



BEER AND LIQUOR .CONTROL: Class "B" Permit. Iowa Code §§ 123.2 
and 123.122 (1983). The issue of whether the charging of an 
admission fee constitutes, i n whole or i n part, the " s a l e " of 
beer i s a f a c t u a l question to be determined on a case-by-case 
basis. A factor to be considered i s whether services other than 
the provision of beer are covered i n the admission fee. I f i t i s 
determined that the admission fee constitutes the " s a l e " of beer, 
then a Class "B" permit i s required. (Walding to Bauch, 
Blackhawk County Attorney, 1/9/84) #84-1-8(L) 

January 9, 19 84 

The Honorable James C. Bauch 
Blackhawk County Attorney 
309 Courthouse Building 
Waterloo, Iowa 50703 

Dear Mr. Bauch: 

We are i n r e c e i p t of your request for an Attorney General's 
opinion regarding the l i c e n s i n g provisions of Iowa Code Chapter 
123 (1983), the Iowa Beer and Liquor Control Act. S p e c i f i c a l l y , 
you ask: 

Do private persons who dispense large quantities 
of keg beer at a party which i s advertised to the 
general public i n advance; which i s located on ; 
privat e r e s i d e n t i a l property; which i s attended by 
up to several hundred people; f o r which admission 
t i c k e t s are sold; and at which beer i s then given 
away without addi t i o n a l charge-, a l l without 
obtaining a r e t a i l beer permit, v i o l a t e the 
provisions of Sections 123.2 and/or 123.122, Code 
of Iowa, 1983, which p r o h i b i t s sale of beer at 
r e t a i l without a license? 

You r e l a t e that the question a r i s e s as a r e s u l t of "large beer 
keg p a r t i e s " conducted by u n i v e r s i t y students. 
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The issue posed was examined i n a p r i o r opinion of our 
o f f i c e . In 1974 Op.Att'y.Gen. 728, we opined that a beer permit 
was not required for a private c i t i z e n or an organization to give 
away beer at functions where an admission fee i s charged or a 
donation i s requested. A dual i n t e r p r e t a t i o n of that' opinion i s 
possible. The opinion could be construed to mean that the beer 
i s "given away" unless further consideration i s paid beyond the 
admission fee. A l t e r n a t i v e l y , i t could be interpreted to mean 
that the issue of whether the charging of an admission fee 
constitutes, i n whole or i n part, the " s a l e " of beer i s a f a c t u a l 
question to be determined on a case-by-case basis. We adopt the 
l a t t e r as the correct i n t e r p r e t a t i o n . 

The 1974 opinion commences with the premise that an a c t i v i ­
ty, i f not expressly prohibited, i s l e g a l . Iowa Code § 123.2 
(1983), however, states that unless expressly permitted by Ch. 
123, t r a f f i c i n beer i s prohibited. The state possesses the 
authority to regulate the manufacture and sale of i n t o x i c a t i n g 
l i q u o r s , regarded as being "dangerous to the public health, 
safety, and morals," under i t s p o l i c e power. 1964 Op.Att'y.Gen. 
248. Under Iowa Code § 123.122 (1983) no person may " s e l l " beer 
without an applicable l i c e n s e . For an event where beer w i l l be 
consumed at the l o c a t i o n i t i s sold, a class "B" permit i s 
required. Iowa Code § 123.131 (1983). The operative word i n a l l 
these provisions i s " s e l l . " It i s not a defined term, so i t has 
i t s ordinary meaning i n common usage. A l e g a l d i c t i o n a r y defines 
" s e l l " to mean "to dispose of by sale." Black's Law Dictionary, 
1525 (4th rev. ed. 1969). "Sale" i s i n turn detined to mean r'a 
contract between two p a r t i e s , c a l l e d , respectively, the ' s e l l e r ' 
(or vendor) and the 'buyer' (or purchaser), by which the former, 
i n consideration of the payment or promise of payment of a 
c e r t a i n p r i c e i n money, transfers to the l a t t e r the t i t l e and 
possession of property." Id. at 1503. Of course, a r e s u l t i n g 
p r o f i t or loss i s not determinative of whether a transaction 
constitutes a " s a l e . " 

Accordingly, i t i s our judgment that the issue of whether 
the charging of an admission fee constitutes, i n whole or i n 
part, the " s a l e " of beer i s a f a c t u a l question to be determined 
on a case-by-case basis. A factor to be considered i s whether 
services other than the p r o v i s i o n of beer are covered i n the 
admission fee. I f i t i s determined that the admission fee 
constitutes the " s a l e " of beer, then a Class^ "Jtfr permit i s 
required. 

LYNN w; WALDING 
Assistant Attorjfey General 

LMW: cj c 

tor.; 



CEMETERIES: Perpetual care fund. Iowa Code section 566A.3 
(1983) . Income from a perpetual care and maintenance fund 
established under § 566A.3 may not be used for c a p i t a l 
improvements. (Peters to Herrig, Dubuque County Attorney / 
1/9/84) #84-1-7(L) 

January 9, 1984 

Mr. James Herrig 
Dubuque County Attorney 
555 Fischer Building 
Dubuque, Iowa 52001 

Dear Mr. Herrig: 

You.have requested an opinion on whether a cemetery may use 
the income from a perpetual care and maintenance fund established 
under Iowa Code section 566A.3 (1983) for c a p i t a l improvements, 
fo r example, i n s t a l l a t i o n of a watering system and replacement of 
irre p a r a b l e roads. I conclude that the income from the fund may 
not be used f o r c a p i t a l improvements. 

Section 566A.3 provides: 

Guarantee fund. Any such organization sub­
j e c t to the provisions of t h i s chapter which 
i s organized or commences business i n the state 
of Iowa a f t e r July 4, 1953 and desires to oper­
ate as a perpetual care cemetery s h a l l , before 
s e l l i n g or disposing of any interment space or 
l o t s , e s t a b l i s h a minimum perpetual care and 
maintenance guarantee fund of twenty-five 
thousand d o l l a r s i n cash. The perpetual care 
and maintenance guarantee fund s h a l l be per­
manently set aside i n t r u s t to be administered 
under the j u r i s d i c t i o n of the d i s t r i c t court 
of the county wherein the cemetery i s located. 
The d i s t r i c t court, so having j u r i s d i c t i o n s h a l l 
have f u l l j u r i s d i c t i o n over the approval of 
trustees, reports and accounting of trustees, 
amount of surety bond required, and investment 
of funds. Only the income from such fund s h a l l 
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be used for the care and maintenance of the 
cemetery for which i t was established. 

The i n i t i a l perpetual care fund established 
f o r any cemetery s h a l l remain i n an irrevocable 
t r u s t fund u n t i l such time as t h i s fund has 
reached f i f t y thousand d o l l a r s , when i t may be 
withdrawn at the rate of one thousand d o l l a r s 
from the o r i g i n a l twenty-five thousand d o l l a r s 
f o r each ad d i t i o n a l three thousand d o l l a r s 
added to the fund, u n t i l a l l of the twenty-five 
thousand d o l l a r s has been withdrawn. 

The l e g i s l a t u r e decided that only the income from the 
perpetual care fund may be used " f o r the care and maintenance of 
the cemetery." Unfortunately, the l e g i s l a t u r e did not define the 
words "care and maintenance." 

In determining the meaning of statutes, the goal i s to 
ascertain and give e f f e c t to the intention of the l e g i s l a t u r e . 
Iowa Beef Processors, Inc. v. M i l l e r , 312 N.W.2d 530, 532 (Iowa 
1981). Unless the l e g i s l a t u r e otherwise defines terms, they are 
given t h e i r ordinary meaning. State v. White, 319 N.W.2d 213, 
215 (1982). 

The purpose of a perpetual care fund i s to assure adequate 
income f o r the upkeep and maintenance of a cemetery, p a r t i c u l a r l y 
a f t e r a l l l o t s are sold. In re Trust of Highland Perpetual 
Maintenance Society, Inc., 254 Iowa 164, 171, 117 N.W.2d 57, 61 
(1962) . 

The words care and maintenance o r d i n a r i l y mean to protect, 
preserve and keep up. The care and maintenance of a cemetery 
includes c u t t i n g and trimming the lawn, shrubs and trees, 
maintaining b u r i a l l o t s and markers, keeping drains, water l i n e s , 
roads, fences, buildings and other structures i n repai r , h i r i n g 
employees to do t h i s work and obtaining and maintaining equipment 
to do such tasks. I f the l e g i s l a t u r e had intended to allow the 
income from the perpetual care fund to be used for c a p i t a l 
improvements, i t could have used language to c l e a r l y allow for 
such use. 

The l a s t paragraph of § 566A.3 allows a cemetery to withdraw 
the o r i g i n a l twenty-five thousand d o l l a r perpetual care fund 
under c e r t a i n circumstances. The l e g i s l a t u r e did not put any 
r e s t r i c t i o n s on the use of the twenty-five thousand d o l l a r s a f t e r 
i t i s withdrawn, and therefore i t could be used for c a p i t a l 
improvements. 
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Very t r u l y yours, 

JAMES" M. PETERS 
.Assistant Attorney General 

/mr 



TOWNSHIPS; F i r e P r o t e c t i o n S e r v i c e ; A n t i c i p a t o r y Bonds; Ch. 28E 
Agreements. Iowa Code Ch. 28E ( 1 9 8 3 ) ; Ch. 345; §« 28E.5; 
3 3 1 . 4 4 1 ( 2 ) ( b ) ( 5 ) ; 331.443; 359.42; 359.43; 359.45. A bond 
e l e c t i o n i s g e n e r a l l y not r e q u i r e d when a township r e q u e s t s t h e 
s u p e r v i s o r s t o i s s u e a n t i c i p a t o r y bonds f o r f i r e p r o t e c t i o n 
s e r v i c e p u r s u a n t t o § 359.45. I n a d d i t i o n , a township may use 
r e v e n u e s from t h e s e bonds t o c o n t r i b u t e t o a Ch. 28E agreement 
f o r p r o v i s i o n o f f i r e p r o t e c t i o n s e r v i c e s . (Weeg t o Huffman, 
Pocahontas County A t t o r n e y , 1/4/84) • #84-1-4(L) 

J a n u a r y 4, 1984 

Mr. H. B a l e Huffman 
Pocahontas County A t t o r n e y 
15 N.W. 3 r d Avenue 
P.O. Box 35 
P o c a h o n t a s , Iowa 50574 

Dear Mr. Huffman: 

You have r e q u e s t e d an o p i n i o n o f t h e A t t o r n e y G e n e r a l on-two 
q u e s t i o n s c o n c e r n i n g a t o w n s h i p ' s a u t h o r i t y w i t h r e g a r d t o f i r e 
p r o t e c t i o n s e r v i c e . You s t a t e t h a t a township i n y o u r county has 
e n t e r e d i n t o a Ch. 28E agreement w i t h a c i t y f o r t h e p r o v i s i o n o f 
f i r e p r o t e c t i o n . The township w i s h e s t o c o n t r i b u t e t o t h e c o s t 
o f p u r c h a s i n g a new f i r e s t a t i o n t o be l o c a t e d i n and owned by 
t h e c i t y , b u t due t o i n s u f f i c i e n t l e v i e s a t t h e p r e s e n t time t h e 
t o w n s h i p i n t e n d s t o d i r e c t t h e b o a r d o f s u p e r v i s o r s t o i s s u e 
g e n e r a l o b l i g a t i o n bonds p u r s u a n t t o Iowa Code § 359.45 ( 1 9 8 3 ) . 
You f i r s t a s k whether a bond e l e c t i o n would be r e q u i r e d i n t h e s e 
c i r c u m s t a n c e s . You a l s o ask whether t h e revenue f r o m t h e bond 
s a l e s may be u s e d t o c o n t r i b u t e t o t h e c o n s t r u c t i o n c o s t o f a 
f i r e s t a t i o n t h a t w i l l b e l o n g t o t h e c i t y r a t h e r t h a n t o t h e 
t o w n s h i p . 

F i r s t , i t i s our o p i n i o n a bond e l e c t i o n w i l l g e n e r a l l y n o t 
be r e q u i r e d . S e c t i o n 359.45 a u t h o r i z e s t h e t o w nship to 
a n t i c i p a t e t h e c o l l e c t i o n o f t a x e s a u t h o r i z e d by § 359.43 f o r 
p r o v i s i o n o f t o w n s h i p f i r e p r o t e c t i o n and ambulance s e r v i c e by 
d i r e c t i n g t h e s u p e r v i s o r s t o i s s u e bonds "under s e c t i o n s 331.441 
to 331.449 r e l a t i n g t o e s s e n t i a l c o u n t y p u r p o s e bonds . . . " 
(emphasis added). S e c t i o n 331.441(2) (b) enumerates the p r o j e c t s 
w h i c h c o n s t i t u t e " e s s e n t i a l c o u n t y p u r p o s e s . " S u b s e c t i o n 5 o f 
t h i s p r o v i s i o n i n c l u d e s the f o l l o w i n g w i t h i n t h a t d e f i n i t i o n : 

P u b l i c b u i l d i n g s , i n c l u d i n g the s i t e o r 
grounds o f , and t h e e r e c t i o n , equipment, 
r e m o d e l i n g , o r r e c o n s t r u c t i o n o f , and 
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a d d i t i o n s o r e x t e n s i o n s t o t h e b u i l d i n g s , and 
i n c l u d i n g t h e p r o v i s i o n and maintenance o f 
j u v e n i l e d e t e n t i o n o r s h e l t e r c a r e f a c i l i ­
t i e s , when t h e c o s t does n o t -.exceed t h e 
l i m i t s s t a t e d i n s e c t i o n 345.1. ' 

S e c t i o n 331.443 governs i s s u a n c e o f bonds f o r e s s e n t i a l 
c o u n t y p u r p o s e s . Under t h i s s e c t i o n , a bond e l e c t i o n i s n o t 
r e q u i r e d ; i n s t e a d , t h e s u p e r v i s o r s a r e r e q u i r e d t o g i v e n o t i c e o f 
the bond p r o p o s a l and t o r e c e i v e and c o n s i d e r o r a l and w r i t t e n 
o b j e c t i o n s t o t h a t p r o p o s a l f r om township r e s i d e n t s a t a m e e t i n g 
o f t h e s u p e r v i s o r s . § 331.443(2). T h i s s e c t i o n f u r t h e r 
a u t h o r i z e s an a p p e a l t o t h e d i s t r i c t c o u r t i f a t o w n s h i p r e s i d e n t 
o b j e c t s t o t h e s u p e r v i s o r s ' a c t i o n on the bond p r o p o s a l . I d . 

S e c t i o n 345.1 g e n e r a l l y r e q u i r e s t h e c o u n t y t o s u b m i t t h e 
q u e s t i o n o f whether t o spend county money f o r d e s i g n a t e d p u r p o s e s 
t o t h e v o t e r s . A p p l i c a t i o n o f t h i s r e q u i r e m e n t depends on a 
number o f f a c t o r s , i n c l u d i n g t h e amount and s o u r c e o f t h e money 
t o be s p e n t and t h e s i z e o f t h e c o u n t y . See Ch. 345 * However, 
§ 345.1 e x p r e s s l y p r o v i d e s t h a t i t does n o t a p p l y " i f bonds a r e 
t o be i s s u e d t o pay a l l o r p a r t o f t h e e x p e n d i t u r e , and t h e 
co u n t y c o m p l i e s w i t h [§§ 331. 441--331. 471 ] . . . " A c c o r d i n g l y , 
§ 345.1 i s n o t a p p l i c a b l e i n the p r e s e n t c a s e i f t h e t o w n s h i p 
i s s u e s bonds f o r t h e t o w n s h i p ' s p o r t i o n o f t h e expense o f 
c o n s t r u c t i n g t h e f i r e s t a t i o n i n a c c o r d a n c e w i t h t h e d e s i g n a t e d 
p r o v i s i o n s . . 

o 
We n o t e t h a t a q u e s t i o n may a r i s e i f t h e c o s t o f . t h e 

p r o j e c t i n q u e s t i o n exceeds t h e l i m i t s o f § 345. We have a l r e a d y 
c o n c l u d e d t h a t t h e r e f e r e n d u m r e q u i r e m e n t o f § 345.1 w o u l d n o t be 
a p p l i c a b l e i n t h i s c a s e . See n. 1, s u p r a . However, i f t h e 
p r o j e c t c o s t exceeds t h e l i m i t s s e t f o r t h i n § 345.1, t h e p r o j e c t 
may no l o n g e r be c o n s i d e r e d an " e s s e n t i a l c o u n t y p u r p o s e " under 
§ 3 3 1 . 4 4 1 ( 2 ) ( b ) ( 5 ) , b u t a " g e n e r a l c o u n t y p u r p o s e " under 
§ 3 3 1 . 4 4 1 ( 2 ) ( c ) ( 9 ) . I n the l a t t e r c a s e , § 331.442 may a p p l y 
r a t h e r t h a n § 331.443. S e c t i o n 331.422 w o u l d r e q u i r e t h e 
t o w n s h i p t o h o l d a s p e c i a l e l e c t i o n t o v o t e on t h e q u e s t i o n o f 
i s s u i n g t h e bonds. 

I t i s u n c l e a r whether t h e l e g i s l a t u r e i n § 359.45 i n t e n d e d 
by i t s r e f e r e n c e to""§§ 331.441-331.449 r e l a t i n g t o e s s e n t i a l 
c o u n t y purpose bonds" t h a t § 3 3 1 . 4 4 1 ( 2 ) ( b ) ( 5 ) r e l a t i n g t o g e n e r a l 
count]/ p u r p o s e bonds a p p l y i n t h e ev e n t the p r o j e c t c o s t exceeds 
the, § 345.1 l i m i t s , o r whether t h e l e g i s l a t u r e i n t e n d e d the 
p r o v i s i o n s c o n c e r n i n g e s s e n t i a l c o u n t y purpose bonds t o a p p l y i n 
any e v e n t . A l t h o u g h you have n o t asked us t o a d d r e s s t h i s 
s p e c i f i c q u e s t i o n , we b e l i e v e t h i s i s s u e s h o u l d be c o n s i d e r e d i f 
r e l e v a n t t o y o u r s i t u a t i o n . 
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Second, i t i s our o p i n i o n t h a t revenue f r o m such a bond s a l e 
may be u sed t o c o n t r i b u t e t o t h e c o s t o f c o n s t r u c t i o n o f a f i r e 
s t a t i o n t h a t w i l l b e l o n g t o the c i t y b u t w i l l be used t o p r o v i d e 
f i r e p r o t e c t i o n s e r v i c e t o t h e t o w n s h i p p u r s u a n t t o a Ch. 28E 
agreement between the township and t h e c i t y . F i r s t , § 359.42 
e x p r e s s l y a u t h o r i z e s a township t o " c o n t r a c t w i t h any p u b l i c o r 
p r i v a t e agency under c h a p t e r 28E f o r t h e p u r p o s e o f p r o v i d i n g 
f i r e p r o t e c t i o n s e r v i c e . . . under t h i s s e c t i o n . " A t o w n s h i p i s 
f u r t h e r a u t h o r i z e d t o l e v y t a x e s , § 359.43, o r r e q u e s t i s s u a n c e 
o f a n t i c i p a t o r y bonds, § 359.45, i n o r d e r t o e x e r c i s e t h e powers 
g r a n t e d to i t by § 359.42. A c c o r d i n g l y , t h e t o w n s h i p may use t a x 
l e v i e s o r bond revenues t o c o n t r i b u t e t o a Ch. 28E agreement f o r 
t h e p r o v i s i o n o f f i r e p r o t e c t i o n s e r v i c e s . 

However, we b e l i e v e one c o n s i d e r a t i o n s h o u l d be n o t e d . 
S e c t i o n 28E.5 r e q u i r e s t h a t a Ch. 28E agreement s p e c i f y , i n t e r 
a l i a , t h e d u r a t i o n o f t h e agreement, § 2 8 E . 5 ( 1 ) , and t h e method 
t o be u sed i n p a r t i a l l y o r c o m p l e t e l y t e r m i n a t i n g t h e agreement 
and d i s p o s i n g o f p r o p e r t y upon such t e r m i n a t i o n , § 2 8 E . 5 ( 5 ) . I n 
l i g h t o f t h e f a c t t h a t township monies w i l l be u s e d f o r c o n s t r u c ­
t i o n o f a f i r e s t a t i o n t h a t w i l l be owned e n t i r e l y by t h e c i t y , 
we b e l i e v e t h e t o w nship w o u l d be w e l l - a d v i s e d t o c o n s i d e r . a n 
amendment t o t h e agreement t o t a k e t h i s f a c t i n t o a c c o u n t and t o 
p r o t e c t the t o w n s h i p ' s i n v e s t m e n t t o a g r e a t e r degree t h a n 
perhaps i t i s now p r o t e c t e d . 

I n c o n c l u s i o n , i t i s o u r o p i n i o n t h a t ' a bond e l e c t i o n i s 
g e n e r a l l y n o t r e q u i r e d when a t ownship r e q u e s t s the s u p e r v i s o r s 
t o i s s u e a n t i c i p a t o r y bonds f o r f i r e p r o t e c t i o n s e r v i c e p u r s u a n t 
t o § 359.45. I n a d d i t i o n , a t o w n s h i p may use r e venues f r o m t h e s e 
bonds t o c o n t r i b u t e t o a Ch. 28E agreement f o r p r o v i s i o n o f f i r e 
p r o t e c t i o n s e r v i c e s . 

TOW:rep 

Ge n e r a l 



CONFIDENTIALITY: COMMUNITY MENTAL HEALTH CENTER RECORDS: Iowa 
Code §§ 230A.16, 230A.17, 230A.18, 498 I.A.C. §§ 3 3 . 4 ( 1 ) ( h ) and 
( i ) . Iowa Code §§ 225C. 4 (1) ( r ) , 2 2 5C.6U) (d) , 230A.16 - 230A.18, 
and 498 I.A.C. §§33.4 ( l ) ( h ) and ( i ) , a u t h o r i z e D i v i s i o n 
a c c r e d i t a t i o n a u d i t o r s ' a c c e s s to Community M e n t a l H e a l t h C e n t e r 
p a t i e n t r e c o r d s . Those p r o v i s i o n s do n o t o p e r a t e t o make C e n t e r 
r e c o r d s a v a i l a b l e t o t h e p u b l i c . R a t h e r , t h e y m e r e l y d e f i n e a 
r i g h t o f a c c e s s by D i v i s i o n s t a f f w h i l e m a i n t a i n i n g p a t i e n t 
c o n f i d e n t i a l i t y . ( W i l l i a m s t o Reagen, 1/3/84) #84-1-2(L) 

Commissioner M i c h a e l V. Reagen, Ph.D. J a n u a r y 3, 1984 
Iowa Department o f Human S e r v i c e s 
F i f t h F l o o r 
Hoover S t a t e O f f i c e B u i l d i n g 
L O C A L 

Dear Commissioner Reagen: 

You ask whether t h e D i v i s i o n o f M e n t a l H e a l t h , M e n t a l 
R e t a r d a t i o n , and D e v e l o p m e n t a l D i s a b i l i t i e s - D i v i s i o n o f t h e Iowa 
Department o f Human S e r v i c e s ( D i v i s i o n ) has t h e s t a t u t o r y a u t h o r ­
i t y t o r e q u i r e Community M e n t a l H e a l t h C e n t e r s t o open t h e i r 
r e c o r d s t o D i v i s i o n a c c r e d i t a t i o n a u d i t o r s . B e f o r e e x a m i n i n g 
o p p o s i n g c o n c e r n s , t h e s t a t u t o r y and r e g u l a t o r y b a s i s f o r such a 
r e q u i r e m e n t s h o u l d be examined. 

As r e q u i r e d by Iowa Code §§ 2 2 5 C . 6 ( l ) ( d ) and 230A.16, t h e 
M e n t a l H e a l t h and M e n t a l R e t a r d a t i o n Commission e s t a b l i s h e s 
a c c r e d i t a t i o n s t a n d a r d s f o r Community M e n t a l H e a l t h C e n t e r s . The 
D i r e c t o r of the D i v i s i o n a l s o i s r e q u i r e d t o "[r]ecommend and 
e n f o r c e minimum a c c r e d i t a t i o n s t a n d a r d s f o r t h e maintenance and 
o p e r a t i o n o f community m e n t a l h e a l t h c e n t e r s under s e c t i o n 
230A.16". Iowa code § 2 2 5 C . 4 ( 1 ) ( r ) . Iowa Code § 230A.17 a l s o 
p l a c e s t h e t a s k o f a u d i t i n g t h e C e n t e r s f o r a c c r e d i t a t i o n on the 
D i r e c t o r and Iowa Code § 230A.18 c l a r i f i e s § 230A.17 by 
a f f i r m a t i v e l y s t a t i n g t h a t the D i r e c t o r ' s r e v i e w s h o u l d d e t e r m i n e 
w h e t her " t h e C e n t e r f a i l s t o meet any o f the s t a n d a r d s 
e s t a b l i s h e d p u r s u a n t to s e c t i o n 230A.16, s u b s e c t i o n 1 ...." Iowa. 
Code § 230A.18. 

The s o l e s a n c t i o n a v a i l a b l e t o the D i r e c t o r i s a d e n i a l o f 
a c c r e d i t a t i o n . C o u n t i e s may.only expend funds from t h e g e n e r a l 
a l l o c a t i o n o f the s t a t e m e n t a l h e a l t h and m e n t a l r e t a r d a t i o n 
s e r v i c e s f u n d a t l i c e n s e d o r a c c r e d i t e d c e n t e r s . Iowa Code 
§ 2 2 5 C . 1 0 ( 2 ) ( a ) ( l ) . Thus, by f a i l i n g t o comply w i t h 
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a c c r e d i t a t i o n s t a n d a r d s , c e n t e r s j e o p a r d i z e t h e e l i g i b i l i t y o f 
t h e i r c l i e n t - c o u n t i e s f o r such f u n d s . A r g u a b l y , i t w o u l d a l s o 
appear t h a t such a f a i l u r e w o u l d c o n s t i t u t e grounds f o r 
w i t h d r a w a l o f county s u p p o r t . 

As required,., t h e Commission promulgated,, s t a n d a r d s . i n t h e 
for m o f r u l e s . One such r u l e , 498 I.A.C. § 33.4(1) ( h ) , 
s p e c i f i c a l l y . d e l i n e a t e s t h e minimum . r e q u i r e d c o n t e n t s o f each 
p a t i e n t r e c o r d . These r e c o r d k e e p i n g s t a n d a r d s c l e a r l y s e r v e t h e 
purp o s e " o f e n s u r i n g t h a t each c e n t e r ... f u r n i s h e s h i g h q u a l i t y 
m e n t a l h e a l t h s e r v i c e s w i t h i n a framework o f a c c o u n t a b i l i t y t o 
t h e community i t s e r v e s . " Iowa Code § 230A.16. C l e a r l y , t h o s e 
s t a n d a r d s o p e r a t e w e l l w i t h i n t h e s t a t u t o r y framework t h e y were 
c r e a t e d t o implement by e n s u r i n g a c c o u n t a b i l i t y f o r , as w e l l as 
t h e q u a l i t y o f , s e r v i c e s . 

A r u l e i s h e l d t o be w i t h i n an agency's power t o adopt when 
a r a t i o n a l agency c o u l d c o n c l u d e t h a t t h e r u l e i s w i t h i n i t s 
d e l e g a t e d a u t h o r i t y . H i s e r o t e Homes, I n c . v. Riedmann, 277 
N.W.2d 911 (Iowa 1979);~Cbmmunity S c h o o l D i s t r i c t v. C i v i l R i g h t s 
Commission, 277 N.W.2d W7 (Iowa 1979). Because t h e r e c o r d 
k e e p i n g r u l e s s e r v e the purpose s t a t e d i n t h e s t a t u t e , the 
D i v i s i o n can r e a s o n a b l y c o n c l u d e t h a t a d o p t i o n o f such r e c o r d 
k e e p i n g s t a n d a r d s i s w i t h i n i t s d e l e g a t e d a u t h o r i t y . 
A c c o r d i n g l y , t h o s e r u l e s a r e w i t h i n t h e agency's power t o adopt 
p u r s u a n t t o Iowa Code §§ 17A.4 e t . seq. Once d u l y p r o m u l g a t e d , 
t h e r e c o r d k e e p i n g s t a n d a r d s a c q u i r e d t h e f o r c e and e f f e c t o f a 
l e g i s l a t e d s t a t u t e . Community S c h o o l D i s t r i c t v. C i v i l R i g h t s 
Commission, 227 N.W.2d 907, 909 (Iowa 1979); Young P lumb i n g "IT 
H e a t i n g Co. v. N a t u r a l Resources C o u n c i l , 276 N.W. 2d 377, 382 
(Iox*a 1979). 

Q u i t e o b v i o u s l y , i n o r d e r t o f u l f i l l h i s d u t y t o r e v i e w and 
e v a l u a t e C e n t e r s ' c o m p l i a n c e w i t h t h e r e c o r d k e e p i n g r e q u i r e m e n t s 
r u l e s , t h e D i r e c t o r o r h i s d e s i g n e e must have a c c e s s t o C e n t e r 
r e c o r d s . 498 I.A.C. § 3 3 . 4 ( 1 ) ( h ) ( 1 ) r e q u i r e s each s e r v i c e r e c o r d 
t o " [ c ] o n t a i n a l l n e c e s s a r y c o n s u m e r . i d e n t i f y i n g i n f o r m a t i o n . " 
I d . I n o r d e r t o e n f o r c e t h a t s t a n d a r d p u r s u a n t t o t h e mandate o f 
Iowa Code § 225C.4(1) ( r ) , D i v i s i o n a u d i t o r s must be a b l e t o 
v e r i f y . t h a t t h e r e c o r d c o n t a i n s the r e q u i s i t e i d e n t i f y i n g i n f o r ­
m a t i o n . Thus, we c o n c l u d e t h a t D i v i s i o n a u d i t o r s have s t a t u t o r y 
a u t h o r i t y t o r e v i e w s e r v i c e r e c o r d s t h a t c o n t a i n i d e n t i f y i n g 
i n f o r m a t i o n . 

• T h i s r i g h t o f a c c e s s i s s u p p o r t e d by t h e s t a n d a r d s / r u l e s 
w h i c h r e q u i r e C e n t e r s t o m a i n t a i n minimum " w r i t t e n p o l i c i e s and 
p r o c e d u r e s w h i c h a s s u r e .the c o n f i d e n t i a l i t y o f s e r v i c e 
r e c o r d s . . ' . . " "498 I.A.C. § 33,4(1) ( i ) . G i v e n the s e n s i t i v e 
n a t u r e o f m e n t a l h e a l t h s e r v i c e s , t h e s e c o n f i d e n t i a l i t y s t a n d a r d s 
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c l e a r l y promote " h i g h q u a l i t y m e n t a l h e a l t h s e r v i c e s w i t h i n a 
framework o f a c c o u n t a b i l i t y . . . . " Iowa Code § 230A.16. Thus, 
l i k e t h e r e c o r d k e e p i n g r u l e s , t h e D i v i s i o n may s a f e l y assume 
t h a t t h e s e r u l e s a r e w i t h i n t h e i r power t o a d o p t , and have t h e 
f o r c e o f law. 

The c o n f i d e n t i a l i t y r u l e s l i s t t h e minimum elements r e q u i r e d 
t o be i n e a ch C e n t e r ' s p o l i c y , s p e c i f i c a l l y p r o v i d i n g t h a t 
" [ e x c e p t i o n s t o t h e s e p o l i c i e s w i l l be p e r m i t t e d o n l y f o r 
d i s c l o s u r e s p r o v i d e d by law, bona f i d e m e d i c a l and p s y c h o l o g i c a l 
e mergencies and c e n t e r a c c r e d i t a t i o n p u r p o s e s . " 498 I.A.C. 
§ 3 3 . 4 ( l ) ( i ) ( 3 ) . (Emphasis s u p p l i e d . ) A d d i t i o n a l l y , t h e r u l e s 
r e q u i r e t h e C e n t e r s t o e s t a b l i s h a p r o c e d u r e t o be f o l l o w e d when 
D i v i s i o n a u d i t o r s ask to see s e r v i c e r e c o r d s . They r e q u i r e e a c h 
C e n t e r t o o b t a i n a s i g n e d s t a t e m e n t from each a u d i t o r a t t e s t i n g 
t h a t t h e a u d i t o r w i l l m a i n t a i n t h e p a t i e n t s ' c o n f i d e n t i a l i t y . 
498 I.A.C. § 3 3 . 4 ( 1 ) ( i ) ( 4 ) . 

I t must be r e c o g n i z e d t h a t t h e a c c r e d i t a t i o n p r o v i s i o n s do 
n o t a u t h o r i z e t h e " [ r ] e l e a s e o f i n f o r m a t i o n w h i c h w o u l d i d e n t i f y 
an i n d i v i d u a l who i s r e c e i v i n g o r has r e c e i v e d t r e a t m e n t as a 
community m e n t a l h e a l t h c e n t e r . . . . " Iowa Code § 230A.13 
(Emphasis s u p p l i e d ) . R a t h e r , t h o s e p r o v i s i o n s d e f i n e a r i g h t o f 
access t o p a t i e n t r e c o r d s by D i v i s i o n a u d i t o r s f o r a c c r e d i t a t i o n 
p u r p o s e s . . I n t h i s c o n t e x t , t h e D i v i s i o n a u d i t o r s may be l i k e n e d 
t o C e n t e r s t a f f members, f o r b o t h have a c c e s s t o p a t i e n t r e c o r d s 
and a r e r e q u i r e d t o m a i n t a i n the p a t i e n t s ' c o n f i d e n t i a l i t y . 

The e t h i c a l r e s t r a i n t s p l a c e d upon C e n t e r s t a f f members by 
t h e i r p r o f e s s i o n s do not c o n f l i c t w i t h t h e a u d i t o r s ' r i g h t o f 
a c c e s s . C o n f i d e n t i a l i t y i s m a i n t a i n e d . A d d i t i o n a l l y , t h i s t y p e 
o f a c c r e d i t a t i o n a u d i t i s n o t s u b s t a n t i v e l y d i f f e r e n t f r om a 
M e d i c a i d program a u d i t , or a J o i n t Commission on A c c r e d i t a t i o n o f 
H o s p i t a l s a u d i t . I n b o t h t h e l a t t e r s i t u a t i o n s , e t h i c a l 
c o n s i d e r a t i o n s do n o t i n t e r f e r e w i t h t h e a u d i t o r ' s r i g h t o f 
a c c e s s . Thus, t h o s e c o n s i d e r a t i o n s do n o t p r e c l u d e a u d i t o r 
a c c e s s i n t h e a c c r e d i t a t i o n c o n t e x t . 

T h i s same a n a l y s i s a p p l i e s t o a p a t i e n t c o n s e n t r e q u i r e m e n t . 
As c o n f i d e n t i a l i t y i s m a i n t a i n e d , the p a t i e n t ' s i n t e r e s t i n 
p r i v a c y i s n o t i n f r i n g e d upon, A b s e n t such i n f r i n g e m e n t t h e 
p a t i e n t has no l e g a l i n t e r e s t t o w a i v e . F u r t h e r , a p a t i e n t 
c o n s e n t l i m i t a t i o n c o u l d be used t o t h w a r t enforcement of t h e 
a c c r e d i t a t i o n s t a n d a r d s . That r e s u l t c l e a r l y .would n e g a t e t h e 
l e g i s l a t u r e ' s i n t e n t i n c r e a t i n g an a c c r e d i t i n g agency. S t a t u t e s 
" s h a l l be l i b e r a l l y c o n s t r u e d w i t h a v i e w to promote [ t h e i r ] 
o b j e c t s . . . . " Iowa Code § 4.2. A c c o r d i n g l y , we must c o n c l u d e 
t h a t D i v i s i o n a u d i t o r s , l i k e C e n t e r s t a f f , do n o t need p a t i e n t 
c o n s e n t t o r e v i e w s e r v i c e r e c o r d s . 
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A f i n a l c o n c e r n r e l a t e s t o t h e e f f e c t o f Iowa Code § 230A.13 
on t h e a u d i t o r s ' r i g h t o f a c c e s s . S e c t i o n 230A.13 p r o v i d e s t h a t 
" [ r ] e l e a s e o f i n f o r m a t i o n w h i c h w o u l d i d e n t i f y an i n d i v i d u a l who 
i s r e c e i v i n g o r has r e c e i v e d t r e a t m e n t a t a community m e n t a l 
h e a l t h c e n t e r s h a l l n o t be made a c o n d i t i o n o f s u p p o r t o f t h a t 
c e n t e r by any c o u n t y under t h i s s e c t i o n . " Id. (Emphasis 
s u p p l i e d ) 

As n o t e d above, the " r e l e a s e " o f i n f o r m a t i o n a u t h o r i z e d by 
the a c c r e d i t a t i o n p r o v i s i o n s i s n o t a " r e l e a s e " o f i n f o r m a t i o n as 
c o n t e m p l a t e d by § 230A.13. W h i l e t h e f o r m e r m e r e l y r e f e r s t o 
a u d i t o r a c c e s s , t h e l a t t e r speaks t o p u b l i c e x a m i n a t i o n w i t h i n 
t h e meaning o f Iowa Code § 68A.1 e t seq. Because a u d i t o r s and 
c e n t e r s t a f f members m a i n t a i n p a t i e n t c o n f i d e n t i a l i t y , t h e 
p r o v i s i o n s o f § 230A.13 do n o t a p p l y t o t h e D i v i s i o n ' s a b i l i t y t o 
deny a c c r e d i t a t i o n f o r f a i l u r e t o a l l o w a c c e s s t o s e r v i c e 
r e c o r d s . 

F u r t h e r , § 230A.13 c l e a r l y a d d r e s s e s t h e c l a i m p r o c e d u r e 
r e q u i r e d by C h a p t e r 331 o f t h e Iowa Code. The i m p o r t o f 
§ 230A.13 i s t o p r e v e n t c o u n t i e s f r o m r e q u i r i n g c e n t e r s t o submit 
i d e n t i f i e d b i l l s , w h i c h w o u l d t h e n become p u b l i c r e c o r d s . I n 
t h i s c o n t e x t , § 230A.13 does n o t a p p l y t o a c c r e d i t a t i o n a u d i t o r s 
who m a i n t a i n p a t i e n t c o n f i d e n t i a l i t y . 

I n sum, Iowa Code §§ 2 2 5 C . 4 ( 1 ) ( R ) , 2 2 5 C . 1 0 ( 2 ) ( a ) ( 1 ) , 
230A.16, 230A.17, 230A.18, 770 I.A.C. §§ 3 3 . 4 ( 1 ) ( h ) a n d ( i ) 
a u t h o r i z e D i v i s i o n a c c r e d i t a t i o n a u d i t o r s a c c e s s t o Community 
M e n t a l H e a l t h C e n t e r p a t i e n t r e c o r d s , upon p e n a l t y o f d e n i a l o f 
a c c r e d i t a t i o n . Those p r o v i s i o n s do n o t make C e n t e r r e c o r d s 
a c c e s s i b l e t o t h e p u b l i c . Nor do t h o s e p r o v i s i o n s a u t h o r i z e any 
d i r e c t s a n c t i o n g r e a t e r t h a n d e n i a l o f a c c r e d i t a t i o n . 

S i n c e r e l y , 

Matthew W. W i l l i a m s 
A s s i s t a n t A t t o r n e y G e n e r a l 

MWW/j aa 



EMPLOYMENT; J u d i c i a l D i s t r i c t s Departments o f Community C o r r e c ­
t i o n s ; P a r o l e and Work R e l e a s e O f f i c e r s ; Department o f C o r r e c ­
t i o n s : SF 464 (Ch. 96 A c t s o f The 7 0 t h GA, 1983 S e s s i o n ) ; 
C h a p t e r 905, Cha p t e r 20, The Code. 

L e g i s l a t i v e t r a n s f e r o f p a r o l e and w o r k - r e l e a s e employees to the 
j u d i c i a l departments o f community c o r r e c t i o n s does n o t i n v o l v e a 
r e d u c t i o n - i n - f o r c e and t h o s e p r o c e d u r e s b u t an a d m i n i s t r a t i v e 
r e o r g a n i z a t i o n ; employees t r a n s f e r r e d r e t a i n a c c r u e d v a c a t i o n , 
s i c k l e a v e , and s e n i o r i t y b u t terms and c o n d i t i o n s o f employment 
w i l l t h e r e a f t e r be d e t e r m i n e d by j u d i c i a l d i s t r i c t s c h e d u l e s ; t h e 
t r a n s f e r o f state-owned o f f i c e equipment and o u t s t a n d i n g l e a s e 
o b l i g a t i o n s may be d e a l t w i t h on a 28E agreement. ( A l l e n t o 
F a r r i e r , Department o f C o r r e c t i o n s , 1/4/84) #84-1-3(L) 

Mr. H a l F a r r i e r , D i r e c t o r J a n u a r y 4, 1984 
Department o f C o r r e c t i o n s 
J e w e t t B u i l d i n g 
L O C A L 

Dear Mr. F a r r i e r : 

You have r e q u e s t e d an o p i n i o n o f t h e A t t o r n e y G e n e r a l on 
s e v e r a l i s s u e s a r i s i n g f r o m t h e t r a n s f e r o f . S t a t e employed 
p e r s o n n e l t o t h e employment o f J u d i c i a l D i s t r i c t Departments o f 
C o r r e c t i o n a l S e r v i c e s . These p e r s o n n e l a r e employed i n p a r o l e 
and work r e l e a s e s e r v i c e s and on J u l y 1, 1984, t h o s e s e r v i c e s and 
p o s i t i o n s w i l l be t r a n s f e r r e d t o t h e j u d i c i a l d i s t r i c t s as 
p r o v i d e d i n Senate F i l e 464 (Ch. 96, A c t s o f t h e 7 0 t h G.A., 1983 
S e s s i o n ) . 

S.F. 464, w h i c h c r e a t e d t h e new Department o f C o r r e c t i o n s 
c o n t i n u e d t h e r e s p o n s i b i l i t y f o r t h e a c c r e d i t a t i o n and f u n d i n g 
f u n c t i o n s o f t h e community b a s e d c o r r e c t i o n s program o u t l i n e d i n 
Ch. 905, The Code, w i t h t h e n e w l y c r e a t e d Department w h i c h 
f u n c t i o n s had been p e r f o r m e d by t h e d i v i s i o n o f c o r r e c t i o n s 
w i t h i n t h e Department o f S o c i a l S e r v i c e s . S.F. 464 f u r t h e r 
p r o v i d e d t h a t t h e Department o f C o r r e c t i o n s w o u l d c o n t i n u e t o 
p e r f o r m t h e f u n c t i o n s o f t h e p a r o l e and work r e l e a s e programs as 
i t had as a d i v i s i o n o f t h e Department, u n t i l no l a t e r t h a n J u l y 
1, 1984. On t h a t d a t e , t h e f o l l o w i n g language o f S.F. 464 
becomes e f f e c t i v e , f r o m w h i c h language y o u r q u e s t i o n s a r i s e . 

The Iowa Department o f C o r r e c t i o n s i n 
c o n s u l t a t i o n w i t h t h e Iowa M e r i t Employ­
ment Department and s u b j e c t t o a p p r o v a l 
by t h e E x e c u t i v e C o u n c i l , s h a l l d e t e r ­
mine w h i c h p o s i t i o n s o f t h e Iowa D e p a r t ­
ment o f C o r r e c t i o n s s h a l l be t r a n s f e r r e d 
t o t h e J u d i c i a l D i s t r i c t Departments 
when the t r a n s f e r o f parole, and work 
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r e l e a s e programs and r e s p o n s i b i l i t i e s i s 
made p u r s u a n t t o t h i s a c t . 

Employees o f t h e Iowa Department o f 
C o r r e c t i o n s who become employees o f 
J u d i c i a l D i s t r i c t Departments o f C o r r e c ­
t i o n a l S e r v i c e s because o f t h e t r a n s f e r 
o f p a r o l e and work r e l e a s e programs and 
r e s p o n s i b i l i t i e s t o the j u d i c i a l d i s ­
t r i c t d e p a r t m e n t s , s h a l l be c r e d i t e d 
w i t h a l l t h e s e n i o r i t y , v a c a t i o n and 
s i c k l e a v e t h a t had a c c r u e d t o t h e 
employee a t t h e t i m e o f t h e employee's 
t r a n s f e r t o t h e D i s t r i c t Department. 

S.F. 464 a l s o amended Ch. 905 t o i n c l u d e p a r o l e and work 
r e l e a s e f u n c t i o n s w i t h i n t h e r e s p o n s i b i l i t y o f t h e j u d i c i a l 
d i s t r i c t d e partments b u t d i d n o t amend t h a t c h a p t e r i n any way 
s i g n i f i c a n t t o a r e c o n s i d e r a t i o n o f the p o s i t i o n t a k e n by t h e 
d i v i s i o n o f c o r r e c t i o n s and now t h e Department t h a t t h e J u d i c i a l 
D i s t r i c t Departments a r e h y b r i d e n t i t i e s i n government. The 
d i s t r i c t s a r e c o n t r o l l e d by a b o a r d o f d i r e c t o r s a p p o i n t e d by and 
a d m i n i s t r a t i v e f u n c t i o n s a r e p r o v i d e d by c o u n t y government w i t h i n 
t h e j u d i c i a l d i s t r i c t . F o r p u r p o s e s o f Ch. 20 ( c o l l e c t i v e 
b a r g a i n i n g ) , t h e employees o f t h e j u d i c i a l d i s t r i c t a r e S t a t e 
employees b u t a r e S t a t e employees f o r t h a t purpose o n l y . F o r a l l 
o t h e r p u r p o s e s , t h e employees a r e employees o f t h e i n d i v i d u a l 
d i s t r i c t and t h e d i s t r i c t departments a r e n o t S t a t e e m ployers 
w i t h i n t h e meaning o f The Code, n o r a r e t h e employees S t a t e 
employees. A t t h e p r e s e n t t i m e , j u d i c i a l d i s t r i c t employees a r e 
n o t under t h e M e r i t s ystem d e s p i t e the l a c k o f an e x c l u s i o n i n 
Ch. 19A. A c c o r d i n g l y , t h e l e g i s l a t u r e i n S.F. 464 has mandated 
an o r g a n i z a t i o n a l change t h a t removes c e r t a i n employees f r o m 
S t a t e government. Your q u e s t i o n s a d d r e s s t h e e f f e c t s o f t h i s 
r e m o v a l f r o m t h e p r o t e c t i o n s and r e s p o n s i b i l i t i e s o f S t a t e 
employment on t h e i n d i v i d u a l employees t r a n s f e r r e d . 

I t i s i m p o r t a n t t o n o t e i n i t i a l l y t h e d i s t i n c t i o n between 
" p o s i t i o n s " and "employees" w i t h i n the c i t e d p o r t i o n o f t h e 
s t a t u t e . T r a n s f e r o f p o s i t i o n s i s t o be made by t h e Department 
i n c o n s u l t a t i o n w i t h Iowa M e r i t and s u b j e c t t o t h e a p p r o v a l o f 
t h e E x e c u t i v e C o u n c i l . T h e r e a f t e r , the employees who become 
employees because o f the t r a n s f e r o f t h e p o s i t i o n s s h a l l be 
" c r e d i t e d " w i t h c e r t a i n and s p e c i f i c r i g h t s r e s e r v e d t o them by 
o p e r a t i o n o f t h e s t a t u t e . The r u l e s o f s t a t u t o r y c o n s t r u c t i o n 
r e q u i r e t h a t t h e e n t i r e s t a t u t e must be c o n s t r u e d as a whole and 
must, t o t h e maximum e x t e n t p o s s i b l e , be g i v e n e f f e c t i n i t s 
e n t i r e t y . We must presume t h a t t h e l e g i s l a t u r e i n t e n d e d a smooth 
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and e f f e c t i v e t r a n s i t i o n w i t h no d i m i n u t i o n o f s e r v i c e s by t h e 
r e s p e c t i v e a g e n c i e s as a r e s u l t o f t h e t r a n s i t i o n . F u r t h e r , we 
presume t h a t t h e l e g i s l a t u r e w o u l d do n o t h i n g i n d e r o g a t i o n o f 
th e employment s t a t u s , p o s i t i o n , o r r i g h t s o f incumbent employ­
ees, and t h a t the language chosen i s i n f u r t h e r a n c e o f t h a t 
l e g i s l a t i v e no-harm p o l i c y . 

2. Must t h e Department o f C o r r e c t i o n s go 
t h r o u g h a " r e d u c t i o n i n f o r c e " l a y o f f t o 
t r a n s f e r p a r o l e and work r e l e a s e f a c i l i t y 
employees o r does S.F. 464 make t h a t 
u n n e c e s s a r y ? 

A l t h o u g h l i s t e d as q u e s t i o n number 2, t h i s i s a t h r e s h o l d 
i n q u i r y , t he r e s u l t o f w h i c h i s t h a t a r e d u c t i o n i n f o r c e p r o c e ­
dure w o u l d have f i s c a l r a m i f i c a t i o n s t h a t a t r a n s f e r w o u l d n o t , 
and w o u l d most l i k e l y r e s u l t i n bumping and l a y o f f o f o t h e r s t a f f 
i n some i n s t a n c e s t o a v o i d t h e r e d u c t i o n i n f o r c e . L e g i s l a t i v e 
i n t e n t i s u s e f u l i n d e t e r m i n i n g t h e e f f e c t o f s t a t u t o r y language 
and s i g n i f i c a n t l y , t h e m a n i f e s t i n t e n t o f t h e l e g i s l a t u r e w i l l 
p r e v a i l o v e r the l i t e r a l i m p o r t o f t h e words used. Spencer v. 
C i t y o f Spencer, 92 N.W.2d 633 (1 9 5 8 ) . However, r u l e s "of s t a t u -
t o r y c o n s t r u c t i o n may be r e s o r t e d t o o n l y when t h e terms o f t h e 
s t a t u t e a r e ambiguous. P r e c i s e and unambiguous language I s g i v e n 
i t s p l a i n and r a t i o n a l meaning as us e d i n c o n j u n c t i o n w i t h t h e 
s u b j e c t c o n s i d e r e d . I t i s n o t f o r t h e c o u r t t o s p e c u l a t e as t o 
th e w o r d i n g u s e d i n t h e s t a t u t e . The c o u r t must l o o k t o what t h e 
l e g i s l a t u r e s a i d r a t h e r t h a n what i t s h o u l d o r might have s a i d . 
LaMars M u t u a l I n s u r a n c e Company o f Iowa v. Bonneroy, 304 N.W.2d 
422 (Iowa 1981). " 

The s t a t u t e I s unambiguous. The a c t makes no m e n t i o n o f 
p r e - e m p t i n g c o n t r a c t language o r M e r i t r u l e s and t h e r e f o r e none 
s h o u l d be i n f e r r e d . The language i t s e l f must be examined and 
t h a t f o r w h i c h the s t a t u t e f a i l s t o p r o v i d e , i s n o t a u t h o r i z e d . 
The language chosen by t h e l e g i s l a t u r e c l e a r l y s t a t e s t h a t a 
t r a n s f e r i s t o o c c u r p u r s u a n t t o o r g a n i z a t i o n a l change. 

The language i n q u e s t i o n was added as an amendment t o S.F. 
'464 by t h e House and i s c l e a r l y meant t o n o t harm t h o s e employees 
t r a n s f e r r e d by c r e d i t i n g a c c r u e d b e n e f i t s . I t i s our v i e w t h i s 
no-harm p o l i c y may n o t be c o n s t r u e d t o g r a n t t h e s e t r a n s f e r r e d 
employees c r e d i t f o r c e r t a i n employee b e n e f i t s and a l s o g r a n t 
l a y o f f b e n e f i t s and r i g h t s . A d d i t i o n a l l y , i t i s s i g n i f i c a n t t h a t 
t h e l e g i s l a t u r e chose not t o f o l l o w the language used r e g a r d i n g 
t h e t r a n s i t i o n f r o m'Human'Services t o C o r r e c t i o n s , w h e r e i n "a 
s p e c i a l p r o c e d u r e f o r the p e r i o d b e g i n n i n g J u l y 1, 1983, and 
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e n d i n g September 1, 1983" was c r e a t e d f o r c o n s i d e r a t i o n o f 
a p p l i c a t i o n s f r om p e r s o n s and f u r t h e r p r o v i d e d f o r t h e " t e r m i n a ­
t i o n " o f employees whose d u t y a s s i g n m e n t s a r e t r a n s f e r r e d o r 
r e a s s i g n e d . The l e g i s l a t u r e c l e a r l y s t a t e d i t s i n t e n t and 
p r e s u m p t i o n t h a t the employees o f the Department o f C o r r e c t i o n s 
w o u l d be t r a n s f e r r e d t o t h e j u d i c i a l d i s t r i c t w i t h t h e f u n c t i o n s 
n o t i n a r e o r g a n i z a t i o n a l l a y o f f , b u t r a t h e r as an a d m i n i s t r a t i v e 
a d j u s t m e n t . The l e g i s l a t u r e c a r e f u l l y d e t a i l e d t h a t s p e c i a l 
p r o c e d u r e s w o u l d i n i t i a l l y be u sed t o s t a f f t h e Department o f 
C o r r e c t i o n s and r e c o g n i z e d t h a t some employees w o u l d be d i s ­
p l a c e d . N e i t h e r o f t h e s e c o n c e r n s a r e i n v o l v e d o r m e n t i o n e d i n 
t h e J u d i c i a l D i s t r i c t Department t r a n s f e r . A c c o r d i n g l y , t h e 
l e g i s l a t u r e d i d n o t p e r c e i v e t h e s t a t u t e t o i n v o l v e any d i s p l a c e ­
ment o r l a y o f f . 

An o r g a n i z a t i o n a l change by t h e l e g i s l a t u r e w i l l always 
s u p e r s e d e c o n t r a c t language and M e r i t r u l e s . Iowa Code 
§ 2 0 . 7 ( 9 ) , 1983, p r o v i d e s t h a t a p u b l i c employer s h a l l have t h e 
e x c l u s i v e power, d u t y and r i g h t t o : 

9. E x e r c i s e a l l powers and d u t i e s g r a n t e d t o 
t h e p u b l i c employer by law. 

The Department o f C o r r e c t i o n s i s o b l i g a t e d t o t r a n s f e r 
c e r t a i n f u n c t i o n s and t o c r e d i t t h e employees a f f e c t e d w i t h 
c e r t a i n b e n e f i t s and t o do n o t h i n g more. The e m p l o y e r , as t h a t 
t e r m i s d e f i n e d i n Ch. 20, has n o t made t h i s change and t h e r e f o r e 
t h e c o n t r a c t , l a nguage has been s u p e r s e d e d . Iowa Code § 20.28 
p r o v i d e s t h a t i f . a Code s e c t i o n and a c o n t r a c t t e r m a r e i n c o n s i s ­
t e n t , t h e Code p r e v a i l s . The a p p o i n t i n g a u t h o r i t y has n o t 
d e t e r m i n e d t o l a y o f f employees and t h e r e f o r e r e l e v a n t r u l e s do 
n o t a p p l y . The e x p r e s s i n t e n t o f t h e l e g i s l a t u r e f o r an o r g a n i ­
z a t i o n a l r e s t r u c t u r i n g l e a d s us t o t h e c o n c l u s i o n t h a t a l a y o f f 
i s n o t c o n t e m p l a t e d by t h e l e g i s l a t u r e and r e d u c t i o n i n f o r c e 
p r o c e d u r e s a r e u n n e c e s s a r y . 

Nos. 1 , 3 , 4: S t a t e employees w i l l t a k e 
a c c r u e d v a c a t i o n and s i c k l e a v e w i t h them 
when t r a n s f e r r e d , w i l l t h e y t h e y a l s o be 
g u a r a n t e e d e x i s t i n g s a l a r y and f u t u r e v a c a ­
t i o n and s i c k l e a v e a c c r u a l a c c o r d i n g t o 
S t a t e employment s c h e d u l e s ? 

Employees so t r a n s f e r r e d " s h a l l be c r e d i t e d w i t h a l l the 
s e n i o r i t y , v a c a t i o n and s i c k l e a v e t h a t had a c c r u e d t o t h e ' 
employee at- t h e t i m e o f t h e t r a n s f e r . . . " . The p l a i n and 



Mr. H a l F a r r i e r 
Page 5 

unambiguous language l e a d s us t o t h e c o n c l u s i o n t h a t a c c r u a l o f 
v a c a t i o n and s i c k l e a v e subsequent t o the t r a n s f e r s h a l l be 
a c c o r d i n g t o J u d i c i a l D i s t r i c t Department employment r u l e s . I t 
i s t o be n o t e d t h a t t h o s e employment r u l e s w i l l be o r have been 
the s u b j e c t o f c o l l e c t i v e b a r g a i n i n g p u r s u a n t t o Iowa Code Ch. 
20. These "new" employees o f t h e j u d i c i a l d i s t r i c t s w i l l t h e r e ­
a f t e r have t h e terms and c o n d i t i o n s o f t h e i r employment, o t h e r 
t h a n t h o s e s p e c i f i c c r e d i t s g u a r a n t e e d t o them by t h e l e g i s l a ­
t u r e , d e t e r m i n e d by t h e e x i s t i n g employment c o n t r a c t . 

S i m i l a r l y , the s t a t u t e makes no p r o v i s i o n f o r s a l a r y r e t e n ­
t i o n and on f i r s t i m p r e s s i o n , y o u r q u e s t i o n w o u l d seem t o be 
answered i n t h e n e g a t i v e . These "new" employees subsequent t o 
t h e t r a n s f e r w i l l be s u b j e c t t o s a l a r y s c h e d u l e s i n a l l r e s p e c t s 
i d e n t i c a l t o t h e i r co-employees i n t h e j u d i c i a l d i s t r i c t d e p a r t ­
ments. The l e g i s l a t u r e , had i t e l e c t e d t o do so, c o u l d have 
i n c l u d e d i n t h e e n u m e ration o f t h o s e r i g h t s r e s e r v e d to' t h e s e 
t r a n s f e r r e d employees, e x i s t i n g s a l a r y . The l e g i s l a t u r e chose 
n o t t o do so. 

However, t h i s a p p a r e n t harm t o t h e s e employees so t r a n s ­
f e r r e d can i n most i n s t a n c e s be a d d r e s s e d by a p o l i t i c a l s o l u ­
t i o n . Ch. 905 e s t a b l i s h i n g the J u d i c i a l D i s t r i c t Departments was 
n o t changed i n i t s b a s i c o r g a n i z a t i o n a l s t r u c t u r e by t h e amend­
ments t h e r e t o c o n t a i n e d i n S.F. 464. A l t h o u g h the J u d i c i a l -
D i s t r i c t Departments a r e s e p a r a t e and independent f r o m S t a t e 
government, t h e i r h y b r i d n a t u r e n e v e r t h e l e s s a l l o w s t h e D e p a r t ­
ment o f C o r r e c t i o n s t o approve the "range ... o f compensation o f 
... t h e D i r e c t o r and the D i s t r i c t Department s t a f f " . (Iowa Code 
§ 905.4(2)) The budget o f t h e D i s t r i c t Department i s s u b m i t t e d 
t o t h e S t a t e Department o f C o r r e c t i o n s i n a c c o r d a n c e w i t h t h e 
p r o v i s i o n s o f Ch. 8, and t h e r e a f t e r i n c o r p o r a t e d i n t h e budget o f 
t h e S t a t e Department o f C o r r e c t i o n s t o be p r o c e s s e d as p r e s c r i b e d 
by t h e u n i f o r m budget a c c o u n t i n g and a d m i n i s t r a t i v e p r o c e d u r e s 
e s t a b l i s h e d by t h e S t a t e C o m p t r o l l e r . (Iowa Code § 905.5(1)) 
The power o v e r th e p u r s e s t r i n g s remains w i t h t h e S t a t e D e p a r t ­
ment o f C o r r e c t i o n s w h e r e i n no f u n d s may be a l l o c a t e d u n t i l t h i s 
J u d i c i a l D i s t r i c t Department has been r e v i e w e d . (Iowa Code 
§ 905.8) 

The harm t o any s p e c i f i c I n d i v i d u a l employee i m p l i e d by y o u r 
q u e s t i o n m i g h t o c c u r . However, the p r o c e s s o f i d e n t i f i c a t i o n 
t h r o u g h c o o p e r a t i o n and c o n s u l t a t i o n and the. t r a n s f e r o f s p e c i f i c 
employees s h o u l d seek t o a v o i d t h a t r e s u l t t o t h e e x t e n t t h a t 
s uch a r e s u l t w ould r e s u l t i n a d e c r e a s e I n a d m i n i s t r a t i v e 
e f f i c i e n c y and programmatic r e s p o n s e . The. l e g i s l a t u r e n o t o n l y 
i n t e n d e d b u t presumed a c o o p e r a t i v e and o r d e r l y t r a n s i t i o n and 
made no p r o v i s i o n f o r i t s n o n - a t t a i n m e n t . The c o n c e r n s o f t h e 
employees t h a t t h e i r s t a t u s w i t h r e s p e c t to s a l a r y remain 
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unchanged subsequent t o t h e t r a n s f e r i s c e r t a i n l y w i t h i n t h e 
power o f t h e Department o f C o r r e c t i o n s t o p r o t e c t p u r s u a n t t o Ch. 
20 and t h e f i s c a l r e v i e w p r o c e s s c o n t e m p l a t e d i n Ch. 905. 

5. Do s t a t e employees t r a n s f e r r i n g w i t h 
s e n i o r i t y as p r e s c r i b e d i n S.F. 464, 
a l s o t r a n s f e r t h e i r " p o s i t i o n l e v e l " as 
w e l l as l e n g t h o f employment? 

I t i s t h e p o s i t i o n w i t h i n t h e Department o f C o r r e c t i o n s 
w h i c h i s t r a n s f e r r e d t o t h e J u d i c i a l D i s t r i c t D e p a r tments. 
Subsequent t o t h a t t r a n s f e r , t h e employee i n t h a t p o s i t i o n 
r e t a i n s s e n i o r i t y r i g h t s . S e n i o r i t y , as a t e r m o f a r t , i s 
c u s t o m a r i l y d e f i n e d by c o n t r a c t . W i t h o u t t h e b e n e f i t o f t h e 
p a r t i c u l a r c o n t r a c t s a p p l i c a b l e i n t h e r e s p e c t i v e j u d i c i a l 
d i s t r i c t s i n t h i s s t a t e , i t i s o r d i n a r y and customary t h a t 
s e n i o r i t y as d e f i n e d does n o t i n c l u d e p o s i t i o n l e v e l , b u t i s t h e 
method by w h i c h p o s i t i o n l e v e l i s d e t e r m i n e d d u r i n g c o n t e s t . I t 
i s more t h a n l i k e l y t h a t t r a n s f e r w i t h " c r e d i t e d s e n i o r i t y " w i l l 
n o t g u a r a n t e e p o s i t i o n l e v e l subsequent t o t h e t r a n s f e r . How­
e v e r , t h e r e l a t i o n s h i p between t h e S t a t e Department o f C o r r e c ­
t i o n s and t h e J u d i c i a l D i s t r i c t Departments- d e s c r i b e d i n Ch. 905 
and examined above, p r o v i d e t h e mechanism by w h i c h t h e Department 
o f C o r r e c t i o n s can, t h r o u g h t h e p r o c e s s o f n e g o t i a t i o n and 
c o o p e r a t i o n , p r o t e c t i t s t o - b e t r a n s f e r r e d employees. 

6 & 7. What e f f e c t w i l l the t r a n s f e r o f 
f u n c t i o n s have on s t a t e owned o f f i c e e q u i p ­
ment and o u t s t a n d i n g l e a s e o b l i g a t i o n s ? 

The s t a t u t e i s s i l e n t and i n r e s p o n s e t o y o u r s p e c i f i c 
q u e s t i o n , does n o t p r o h i b i t t h e t r a n s f e r o f s t a t e - o w n e d equipment 
t o t h e J u d i c i a l D i s t r i c t Department o f C o r r e c t i o n s . However, 
t h a t t r a n s f e r must be f o r c o n s i d e r a t i o n and c o n s i s t e n t w i t h t h e 
i n t e n t o f t h e l e g i s l a t u r e , p u r s u a n t t o n e g o t i a t i o n and c o o p e r ­
a t i o n . • The s t a t u t o r y method f o r such n e g o t i a t e d compromise by 
and between g o v e r n m e n t a l a g e n c i e s i s as you a r e aware, C h a p t e r 
28E. P r e s e r v a t i o n o f r i g h t s , t r a n s f e r o f equipment, t r a n s f e r o f 
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l e a s e - h o l d o b l i g a t i o n s and t h e f i s c a l c o n s i d e r a t i o n s c o n c o m i t a n t 
t o t h o s e n e g o t i a t i o n s , may a l l be the s u b j e c t o f a 28E agreement 
by and between the Department and t h e J u d i c i a l D i s t r i c t s . 

Special A s s i s t a n t 
A t t o r n e y G e n e r a l 

GEA/jaa 



MUNICIPALITIES; C i v i l S e r v i c e ; V e t e r a n s ' P r e f e r e n c e . Iowa Code 
§ 400.10 (1983). A p e r s o n who was n o t on a c t i v e d u t y d u r i n g t h e 
p e r i o d s e t f o r t h i n § 400.10 would n o t be e n t i t l e d t o a v e t e r a n ' s 
p r e f e r e n c e . (Weeg t o N e i g h b o r , J a s p e r County A t t o r n e y , 2/27/84) 
#84-2/15(L) 

F e b r u a r y 27, 19 84 

Mr. C h a r l e s C. N e i g h b o r 
J a s p e r County A t t o r n e y 
301 C o u r t h o u s e B u i l d i n g 
Newton, Iowa 50208 

Dear Mr. N e i g h b o r : 

You have r e q u e s t e d our o p i n i o n on two q u e s t i o n s c o n c e r n i n g 
t h e v e t e r a n s ' p r e f e r e n c e p r o v i s i o n s o f Iowa Code S e c t i o n 400.10 
( 1 9 8 3 ) , w h i c h a r e f o u n d i n t h e m u n i c i p a l c i v i l s e r v i c e a c t . Your 
q u e s t i o n i s as f o l l o w s : 

1. Does a p e r s o n q u a l i f y f o r v e t e r a n s 
p r e f e r e n c e when t h a t p e r s o n : 

a) E n l i s t e d i n the U.S. Army, 
b) E n t e r e d a c t i v e d u t y August 5, 1959; 
c) S e p a r a t e d f r o m a c t i v e d u t y August 1, 

1962, and t r a n s f e r r e d i n t o i n a c t i v e r e s e r v e ; 
and 

d) R e c e i v e d h o n o r a b l e d i s c h a r g e J u l y 3 1 , 
1965. 

Under t h e U.S. Army e n l i s t m e n t r u l e s i n e f f e c t a t t h i s 
t i m e a p e r s o n who e n l i s t e d was r e q u i r e d t o f u l f i l l a 
s i x y e a r m i l i t a r y o b l i g a t i o n t h a t c o n s i s t e d o f two 
y e a r s a c t i v e d u t y and f o u r y e a r s i n a c t i v e d u t y . 

2. I f t h e answer t o Q u e s t i o n 1 i s i n t h e 
a f f i r m a t i v e , does t h a t p e r s o n r e c e i v e a 
p r e f e r e n c e o v e r a l l o t h e r s s e e k i n g t h e same 
v a c a n t p o s i t i o n where h i s s c o r e on a c i v i l 
s e r v i c e t e s t i s such t h a t he q u a l i f i e s f o r 
t h e p o s i t i o n b u t has a l o w e r s c o r e t h a n 
o t h e r s who a l s o q u a l i f y f o r t h e same 
p o s i t i o n ? 
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S e c t i o n 400.10 c u r r e n t l y p r o v i d e s as f o l l o w s : 

I n a l l e x a m i n a t i o n s and appointments u n d e r 
t h e p r o v i s i o n s o f t h i s c h a p t e r , o t h e r t h a n 
p r o m o t i o n s and appo i n t m e n t s o f c h i e f o f t h e 
p o l i c e department and c h i e f o f t h e f i r e 
d epartment, h o n o r a b l y d i s c h a r g e d men and 
women f r o m t h e m i l i t a r y o r n a v a l f o r c e s o f 
th e U n i t e d S t a t e s i n any war i n w h i c h t h e 
U n i t e d S t a t e s was or" i s now engaged i n c l u d T n g 
t h e P h i l i p p i n e I n s u r r e c t i o n , C h i n a R e l i e f 
E x p e d i t i o n and t h e Korean C o n f l i c t a t any 
ti m e between June 25, 1950 and J a n u a r y 31, 
1955, b o t h d a t e s i n c l u s i v e , and t h e V i e t n a m 
C o n f l i c t b e g i n n i n g August 5, 1964, and e n d i n g 
on t h e d a t e t h e armed f o r c e s o f t h e U n i t e d 
S t a t e s a r e d i r e c t e d by f o r m a l o r d e r o f t h e 
government o f t h e U n i t e d S t a t e s t o cease 
h o s t i l i t i e s , b o t h d a t e s i n c l u s i v e , - and who 
ar e c i t i z e n s and r e s i d e n t s o f t h i s s t a t e , 
s h a l l be g i v e n t h e p r e f e r e n c e , i f o t h e r w i s e 
q u a l i f i e d . 

F o r t h e p u r p o s e s o f t h i s s e c t i o n . W o r l d 
War I I s h a l l be f r o m December 7, 1941, t o 
December 31, 1946, b o t h d a t e s i n c l u s i v e . 

(emphasis added) We b e l i e v e t h a t t h e language o f § 400.10, i n 
p a r t i c u l a r t h a t p o r t i o n emphasized above, p l a i n l y r e q u i r e s a 
p e r s o n t o have s e r v e d as a member o f t h e armed f o r c e s d u r i n g one 
o f t h e d e s i g n a t e d wars i n o r d e r t o q u a l i f y f o r t h e v e t e r a n ' s 
p r e f e r e n c e . We f u r t h e r b e l i e v e such s e r v i c e must have been 
d e s i g n a t e d as a c t i v e d u t y i n o r d e r t o i n v o k e t h e s t a t u t o r y 
p r e f e r e n c e . 

These c o n c l u s i o n s a r e s u p p o r t e d by t h e changes i n § 400.10 
and i t s p r e d e c e s s o r s t a t u t e s . T h i s p r o v i s i o n f o r m e r l y p r o v i d e d 
t h a t : 

I n a l l e x a m i n a t i o n s and appo i n t m e n t s u n d e r 
t h e p r o v i s i o n o f t h i s c h a p t e r [ t h e m u n i c i p a l 
c i v i l s e r v i c e a c t ] , h o n o r a b l y d i s c h a r g e d 
s o l d i e r s , s a i l o r s , o r m a r i n e s o f t h e r e g u l a r 
o r v o l u n t e e r army o r navy o f t h e U n i t e d 
S t a t e s s h a l l be g i v e n t h e p r e f e r e n c e , i f 
o t h e r w i s e q u a l i f i e d . 

T h i s p r o v i s i o n was amended i n 1947 t o l i m i t t h i s p r e f e r e n c e t o 
t h o s e p e r s o n s who had s e r v e d " i n any war," i n c l u d i n g c e r t a i n 
d e s i g n a t e d w a r s . L a t e r amendments made a d d i t i o n s t o t h i s l i s t o f 
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s p e c i f i c c o n f l i c t s and made o t h e r r e l a t e d changes. The .1947 
amendment thus r e s t r i c t e d t h e p r e f e r e n c e f r o m a l l p e r s o n s who 
s e r v e d i n t h e armed f o r c e s t o thos e p e r s o n s who s e r v e d i n t h e 
armed f o r c e s i n any war, t h e r e b y l i m i t i n g a p p l i c a t i o n o f t h e 
p r e f e r e n c e t o a f a r s m a l l e r number o f pe r s o n s t h a n had p r e v i o u s l y 
been a f f e c t e d . We b e l i e v e t h a t t h i s r e s t r i c t i o n t o s e r v i c e " i n 
any war" e v i d e n c e s t h e l e g i s l a t u r e ' s i n t e n t t h a t t h e p r e f e r e n c e 
a p p l y o n l y t o p e r s o n s who were on a c t i v e r a t h e r t h a n i n a c t i v e 
d u t y . 

T h i s r e s u l t i s c o n s i s t e n t w i t h f e d e r a l l a w w h i c h d e f i n e s a 
v e t e r a n as a p e r s o n who s e r v e d i n a c t i v e m i l i t a r y , n a v a l , o r a i r 
s e r v i c e . 38 U.S.C. § 1 0 1 ( 2 ) . 

We would t h e r e f o r e c o n c l u d e t h a t a p e r s o n who was n o t on 
a c t i v e d u t y d u r i n g t h e p e r i o d s s e t f o r t h i n t h e s t a t u t e w o u l d n o t 
be e n t i t l e d t o a v e t e r a n ' s p r e f e r e n c e . 

Because o f our c o n c l u s i o n t o y o u r f i r s t . q u e s t i o n , we f i n d i t 
u n n e c e s s a r y t o r e a c h y o u r second q u e s t i o n . However, i n the e v e n t 
t h e q u e s t i o n a r i s e s a g a i n , we wou l d r e f e r y o u t o c h . 70, t h e 
V e t e r a n s ' P r e f e r e n c e Law, and a number o f Iowa Supreme C o u r t 
c a s e s d i s c u s s i n g t h e p r e f e r e n c e p r o v i s i o n s o f b o t h c h . 70 and 
§ 400.10 and i t s p r e d e c e s s o r s t a t u t e s . See De n n i s v . B e n n e t t , 
258 Iowa 664, 140 N.W.2d 123 (1966); G l e n n v. Chambers, 242 Iowa 
760, 48 N.W.2d 275 (19 5 1 ) ; Geyer v. T r i p l e t t , 237 Iowa 664, 22 
N.W.2d 329 (1946); E r v i n v. T r i p l e t t , 236 Iowa 272, 18 N.W.2d 599 
(194 5 ) ; Zanfes v. O l s o n , 232 Iowa 1169, 7 N.W.2d 901 (1 9 4 3 ) ; 
Herman v. S t u r g e o n , 228 Iowa 829, 293 N.W. 488 ( 1 9 4 0 ) . 

S i n c e r e l y 

TOW:rep 



CONSUMER PROTECTION: BOARD OF REGENTS: N e g a t i v e o p t i o n s . Iowa 
Code §§ 262.7, 2 6 2 . 9 ( 2 ) , 262.12, 556A.1 ( 1 9 8 3 ) ; Iowa Consumer 
F r a u d A c t , § 7 1 4 . 1 6 ( 2 ) ( a ) . An o f f e r o r c a n t r e a t o f f e r e e ' s 
s i l e n c e as a c c e p t a n c e o n l y i f t h e o f f e r e e i n t e n d s s i l e n c e t o be 
a c c e p t a n c e . Absent adequate d i s c l o s u r e and c i r c u m s t a n c e s 
s u f f i c i e n t t o i n d i c a t e i n t e n t t o a c c e p t , a n e g a t i v e o p t i o n c o u l d 
c o n s t i t u t e a d e c e p t i v e o r u n f a i r p r a c t i c e . The B o a r d o f Regents 
s h o u l d d e t e r m i n e i n the f i r s t i n s t a n c e w h e t h e r a s p e c i f i c 
n e g a t i v e o p t i o n p r o p o s a l f o r o p t i o n a l s t u d e n t f e e s i s l a w f u l and 
a p p r o p r i a t e . (Osenbaugh t o V a r n , House o f R e p r e s e n t a t i v e s , 2/23/84) 
#84-2-14(L) 

F e b r u a r y 23, 1984 

R e p r e s e n t a t i v e R i c h a r d J . V a r n 
House o f R e p r e s e n t a t i v e s 
S t a t e o f Iowa 
S t a t e House 
Des M o i n e s , Iowa 50319 

Dear R e p r e s e n t a t i v e V a r n : 

We have r e c e i v e d your r e q u e s t f o r an o p i n i o n c o n c e r n i n g a 
p r o p o s a l f o r U n i t e d S t u d e n t s o f Iowa t o u t i l i z e a "mandatory 
r e f u n d a b l e f e e " o r a " n e g a t i v e c h e c k - o f f " as a f u n d i n g mechanism. 

You f i r s t ask whether a Regents' p o l i c y a p p r o v i n g " t h e 
con c e p t o f a n e g a t i v e c h e c k - o f f " f o r t h e U n i v e r s i t y o f N o r t h e r n 
Ic?wa can be i n t e r p r e t e d as g e n e r a l a p p r o v a l o f t h i s c o n c e p t . 
Whether t h e Regents i n t e n d e d a p a r t i c u l a r p o l i c y t o a p p l y t o o n l y 
one i n s t i t u t i o n does n o t r a i s e a q u e s t i o n o f l a w t o be r e s o l v e d 
by t h i s o f f i c e . 

You a l s o ask whether a " n e g a t i v e c h e c k - o f f " o r "mandatory 
r e f u n d a b l e f e e assessment" i s a l e g a l method f o r r a i s i n g money 
f o r t h i s group. You have n o t i n d i c a t e d any s p e c i f i c q u e s t i o n o f 
law w h i c h has been r a i s e d w i t h r e g a r d t o t h i s p r o p o s a l n o r has 

« t h e s p e c i f i c p r o p o s e d c o l l e c t i o n p r o c e d u r e been d e s c r i b e d t o u s . 
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The B o a r d o f R.egents has b r o a d a u t h o r i t y t o govern t h e 
i n s t i t u t i o n s under i t s c o n t r o l . T h i s power would i n c l u d e a u t h o r ­
i t y o v e r methods o f f u n d r a i s i n g by s t u d e n t groups e s p e c i a l l y 
where the u n i v e r s i t i e s a s s i s t i n t h e c o l l e c t i o n o f t h e f u n d s . 
See Iowa Code §§ 262.7, 2 6 2 . 9 ( 2 ) , 262.12 (1983). I f t h e Boa r d o f 
Regents approved a n e g a t i v e c h e c k - o f f o p t i o n f o r t h i s group, i t s 
d e c i s i o n . would be u p h e l d u n l e s s u n r e a s o n a b l e o r a r b i t r a r y and 
c a p r i c i o u s o r c o n t r a r y t o law. I t would be f o r t h e Boa r d o f 
Regents i n t h e f i r s t i n s t a n c e t o de t e r m i n e whether a r e a s o n a b l e 
b a s i s e x i s t e d t o j u s t i f y u s e o f t h i s c o l l e c t i o n p r o c e d u r e by 
s t u d e n t g r o u p s . 

Because s t u d e n t s can e l e c t whether o r n o t t o pay t h e f e e , we 
assume t h a t t h e o b l i g a t i o n t o pay would be b a s e d on c o n t r a c t 
p r i n c i p l e s . " U s u a l l y as an e s s e n t i a l p r e r e q u i s i t e t o t h e forma­
t i o n o f an i n f o r m a l c o n t r a c t t h e r e must be an agreement; a m u t u a l 
m a n i f e s t a t i o n o f a s s e n t t o t h e same terms. The agreement i s 
o r d i n a r i l y r e a c h e d by a p r o c e s s o f o f f e r and a c c e p t a n c e . " 
S e r v i c e Employees I n t e r n a t i o n a l v. Cedar R a p i d s Comm. S c h o o l 
D i s t . , 222 N.W.2d WT, 4H5 (Iowa 1974) " ( c i t a t i o n s o m i t t e d ) . 
N e g a t i v e c h e c k - o f f o p t i o n s depend upon s i l e n c e as a c c e p t a n c e o f 
th e o f f e r . I n P r e s t y p e I n c . v. C a r r , 248 N.W.2d 111, 120 (Iowa 
1976) , the C o u r t i n f i n d i n g s u f f i c i e n t e v i d e n c e t h a t t h e f a i l u r e 
t o r e j e c t m e r c h a n d i s e i n t h e b u s i n e s s s e t t i n g t h e r e d e s c r i b e d 
c o n s t i t u t e d a c c e p t a n c e , s t a t e d : 

O r d i n a r i l y , an o f f e r o r does n o t have power t o 
cause t h e s i l e n c e o f t h e o f f e r e e t o o p e r a t e as an 
ac c e p t a n c e when t h e o f f e r e e does n o t i n t e n d i t t o 
do so. However, . . . " t h e r e a r e many ca s e s i n 
w h i c h , because o f t h e p a s t r e l a t i o n s o f t h e 
p a r t i e s o r o f accompanying c i r c u m s t a n c e s , t h e 
s i l e n c e o f the o f f e r e e a f t e r r e c e i p t o f an o f f e r 
has been h e l d t o c o n s t i t u t e a c c e p t a n c e and t o 
c r e a t e a c o n t r a c t . These a r e a l l cases i n w h i c h 
t h e conduct o f t h e p a r t y d e n y i n g a c o n t r a c t has 
been . such as t o l e a d t h e o t h e r r e a s o n a b l y t o 
b e l i e v e t h a t s i l e n c e , w i t h o u t communication, w o u l d 

* be s u f f i c i e n t . " (1 C o r b i n on C o n t r a c t s , § 75, pp. 
316-319.) 

The Restatement (Second) o f C o n t r a c t s § 69, s t a t e s : 

Where an o f f e r e e f a i l s t o r e p l y t o an o f f e r , 
h i s s i l e n c e and i n a c t i o n o p e r a t e as an a c c e p t a n c e 
i n t h e f o l l o w i n g cases o n l y : 

•k -k -k 

(b) Where t h e o f f e r o r has s t a t e d o r g i v e n 
the o f f e r e e r e a s o n t o u n d e r s t a n d t h a t a s s e n t may 
be m a n i f e s t e d by s i l e n c e o r i n a c t i o n , and t h e 
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o f f e r e e i n r e m a i n i n g s i l e n t and i n a c t i v e i n t e n d s -
t o a c c e p t the o f f e r . • ' 

Ju. J- J-
r* /v r* 

See a l s o 1 W i l l i s t o n on C o n t r a c t s ( 3 r d ed. J a e g e r ) , § 91, q u o t e d 
i n P r e s t y p e , I n c . , 248 N.W.2d a t 120-121. 

"An o f f e r o r has no power t o t r a n s f o r m an o f f e r e e ' s s i l e n c e 
i n t o a c c e p t a n c e when the o f f e r e e does n o t i n t e n d t o a c c e p t th e 
o f f e r . . . ." K a r l i n v. A v i s , 457 F.2d 57, 62 (2nd C i r . 1972) 
( c i t a t i o n o m i t t e d ) . The key f a c t o r i n d e t e r m i n i n g a c c e p t a n c e i s 
t h e i n t e n t o f the o f f e r e e . I f t h e o f f e r e e i n t e n d s s i l e n c e t o 
s e r v e as a c c e p t a n c e t h e n the o f f e r e e w i l l be bound. As i n any 
c ase where i n t e n t must be p r o v e d , t h e o f f e r o r may be h a r d - p r e s s e d 
t o p r o v e the o f f e r e e i n t e n d e d s i l e n c e as a c c e p t a n c e . T h e r e f o r e , 
the o f f e r o r o f a n e g a t i v e c h e c k - o f f i s l e f t i n an u n c e r t a i n 
p o s i t i o n . As t h e comments o f t h e Restatement s e c t i o n c i t e d p o i n t 
o u t , " [ T ] h e o f f e r o r who has i n v i t e d such an a c c e p t a n c e cannot 
c o m p l a i n o f t h e r e s u l t i n g u n c e r t a i n t y i n h i s p o s i t i o n . " 

C o m p e l l i n g payment o f a n e g a t i v e c h e c k - o f f o p t i o n may a l s o 
r e s u l t i n an u n f a i r o r d e c e p t i v e p r a c t i c e c o n t r a r y t o consumer 
p r o t e c t i o n laws where a p p l i c a b l e . 

The F e d e r a l Trade Commission has a d o p t e d r u l e s l i m i t i n g t h e 
use o f n e g a t i v e c h e c k - o f f o p t i o n s i n t h e s a l e o f m e r c h a n d i s e . 
Absent c o m p l i a n c e w i t h v a r i o u s r e q u i r e m e n t s f o r p r i o r agreement, 
adequate d i s c l o s u r e o f the p l a n , and adequate d i s c l o s u r e o f each 
e l e c t i o n t o p u r c h a s e , the F.T.C. has d e c l a r e d such p l a n s t o be 
d e c e p t i v e o r u n f a i r t r a d e p r a c t i c e s . 16 C.F.R, 425. I t w o u l d be 
t h e v i e w of t h i s o f f i c e t h a t m e r c h a n d i s e p l a n s n o t c o m p l y i n g w i t h 
the F.T.C. r u l e s w o u l d a l s o c o n s t i t u t e a v i o l a t i o n o f Iowa Code 
§ 7 1 4 . 1 6 ( 2 ) ( a ) , t h e Iowa Consumer F r a u d A c t . The Iowa l e g i s l a ­
t u r e has a l s o s t a t e d t h a t a r e c i p i e n t o f u n s o l i c i t e d goods may 
keep such goods w i t h o u t any o b l i g a t i o n t o t h e s e l l e r i f t h e goods 
were m a i l e d v o l u n t a r i l y and t h e r e c i p i e n t d i d n o t a c t i v e l y o r d e r 
o r r e q u e s t s u c h goods, e i t h e r o r a l l y o r i n w r i t i n g . Iowa Code 
s e c t i o n 556A.1 (1983). 

W h i l e t h e F.T.C. r u l e s and s e c t i o n 556A.1 gover n o n l y t h e 
s a l e o f goods, s i m i l a r c o n cerns e x i s t w i t h r e g a r d t o any n e g a t i v e 
c h e c k - o f f o p t i o n s w h i c h r e s u l t i n a debt w i t h o u t a p o s i t i v e a c t 
e v i d e n c i n g a c c e p t a n c e o f the o b l i g a t i o n . 

The Iowa Consumer F r a u d A c t , § 7 1 4 . 1 6 ( 2 ) ( a ) , a l s o a p p l i e s t o 
s e r v i c e s . A bsent adequate d i s c l o s u r e and c i r c u m s t a n c e s s u f f i ­

c i e n t t o i n d i c a t e i n t e n t to a c c e p t the d u t y by s i l e n c e , a nega­
t i v e c h e c k - o f f o p t i o n c o u l d c o n s t i t u t e a d e c e p t i v e p r a c t i c e . 
Whether the s p e c i f i c o p t i o n t o be p r o p o s e d by t h i s group i s 
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l a w f u l w o u l d be dependent upon t h e c i r c u m s t a n c e s , and cannot be 
r e s o l v e d by an A t t o r n e y G e n e r a l ' s O p i n i o n . See 1972 Op.Att'yGen. 
686. 

We w o u l d a l s o n o t e t h a t t h e n e g a t i v e c h e c k - o f f o p t i o n r a i s e s 
s i g n i f i c a n t i s s u e s o f p o l i c y w h i c h a r e f o r t h e B o a r d o f Regents 
and each e d u c a t i o n a l i n s t i t u t i o n to r e s o l v e . 

S i n c e r e l y , 

ELIZABETH M. OSENBAttSH 
Deputy A t t o r n e y G e n e r a l 

EMO:cj c 



EMINENT DOMAIN; COUNTIES; S o l i d waste l a n d f i l l f a c i l i t y : Iowa 
Code C h a p t e r 28E, Iowa Code S e c t i o n s 28F.1, 28F.11, 3 3 1 , 3 0 4 ( 8 ) , 
455B.302 (1983.). The county can a c q u i r e an e x i s t i n g s o l i d w a s t e 
l a n d f i l l f a c i l i t y f o r i t s own use o r f o r use b y a 28E c o m m i s s i o n 
t h r o u g h eminent domain. (McGuire t o S h o u l t z , S t a t e 
R e p r e s e n t a t i v e , 2/17/84) #84-2-13(L) 

F e b r u a r y 17, 1984 

H o n o r a b l e Don S h o u l t z 
S t a t e R e p r e s e n t a t i v e 
S t a t e C a p i t o l 
L O C A L 

Dear R e p r e s e n t a t i v e S h o u l t z : 

T h i s i s i n r e s p o n s e t o y o u r r e q u e s t f o r an o p i n i o n f r om t h e 
A t t o r n e y G e n e r a l i n r e g a r d s t o t h e eminent domain power o f 
c o u n t i e s and commissions formed under c h a p t e r 28E o f t h e Iowa 
Code. S p e c i f i c a l l y you ask "would a county Or a commi s s i o n 
formed under 28E o f t h e Iowa Code have t h e r i g h t t o a c q u i r e an 
e x i s t i n g f a c i l i t y i f t h e i n t e n d e d u se o f t h e f a c i l i t y i s t o c l o s e 
or r e s t r i c t u s e o f t h e a c q u i r e d f a c i l i t y . " 

You s t a t e t h a t t h e B l a c k Hawk County B o a r d o f S u p e r v i s o r s 
has s e t an e l e c t i o n t o d e c i d e whether t o p u r c h a s e a p r i v a t e l y 
owned l a n d f i l l and ha z a r d o u s w a s t e s i t e . 

I t i s o u r o p i n i o n t h a t (1) t h e c o u n t y does have t h e power o f 
eminent domain t o a c q u i r e s uch a f a c i l i t y ; (2) t h e c o m m i s s i o n 
formed under 28E does n o t p o s s e s s power o f emi n e n t domain t o 
o b t a i n t h e l a n d f i l l ; and (3) t h e i n t e n d e d u se o f t h e f a c i l i t y 
a f t e r condemnation i s a q u e s t i o n o f p u b l i c use w h i c h i s a ques­
t i o n t o be d e c i d e d by t h e c o u r t s . 

C o u n t i e s have t h e power o f eminent domain and c a n condemn 
p r i v a t e p r o p e r t y f o r p u b l i c u s e . Iowa Code § 331.304(8) ( 1 9 8 3 ) . 
T h i s power must be e x e r c i s e d i n a c c o r d a n c e w i t h c h a p t e r s 471 and 
472 o f t h e Iowa Code. § 331.304(8). S e c t i o n 471.4 c o n f e r s t h e 
r i g h t t o t a k e p r i v a t e p r o p e r t y f o r p u b l i c u s e on s p e c i f i c 
e n t i t i e s , w h i c h s p e c i f i c a l l y i n c l u d e s c o u n t i e s . § 4 7 1 . 4 ( 1 ) . 
C h a p t e r 472 d e l i n e a t e s t h e p r o c e d u r e s w h i c h must be f o l l o w e d f o r 
th e condemnation o f p r i v a t e p r o p e r t y f o r p u b l i c u s e . 
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S i n c e c o u n t i e s p o s s e s s t h e power o f eminent domain, t h e only-
q u e s t i o n i s whether t h e p r o p o s e d condemnation i s f o r a p u b l i c 
p u r p o s e . S p e c i f i c a l l y , i n t h i s c a s e , t h e q u e s t i o n i s whether 
condemnation o f an e x i s t i n g l a n d f i l l and hazardous w a s t e s i t e i s 
a p u b l i c u se. 

The c o u n t y has a d u t y t o p r o v i d e a s a n i t a r y d i s p o s a l . p r o j e c t 
f o r i t s r e s i d e n t s . A c c o r d i n g ; t o § 331.381(16)- t h e b o a r d s h a l l 
" e s t a b l i s h a s a n i t a r y d i s p o s a l p r o j e c t " w h i c h must be i n 
c o m p l i a n c e w i t h c h a p t e r 455B. 

S e c t i o n 455B.302 r e q u i r e s t h a t " e v e r y c i t y and co u n t y o f 
t h i s s t a t e s h a l l p r o v i d e f o r t h e e s t a b l i s h m e n t and o p e r a t i o n o f a 
s a n i t a r y d i s p o s a l p r o j e c t f o r f i n a l d i s p o s a l o f s o l i d w aste by 
i t s r e s i d e n t s . . . ." T h i s may be p r o v i d e d by t h e c o u n t y 
i t s e l f , t h r o u g h j o i n t p a r t i c i p a t i o n o f p u b l i c a g e n c i e s , o r by 
c o n t r a c t i n g w i t h a n o t h e r e n t i t y t o p r o v i d e t h e s e r v i c e s . 
§ 455B.302. 

I t i s o u r o p i n i o n t h a t condemnation o f p r i v a t e p r o p e r t y f o r 
use as a s a n i t a r y d i s p o s a l p r o j e c t c o n s t i t u t e s a p u b l i c use. The 
l e g i s l a t u r e has d e c l a r e d i t a f u n c t i o n o f t h e c o u n t i e s t o p r o v i d e 
s uch a f a c i l i t y t o i t s r e s i d e n t s . "The use o f p r o p e r t y by a 
p u b l i c agency i n t h e e x e r c i s e o f i t s f u n c t i o n s i s a p u b l i c u s e 
. . . ." Simpson v. Low-Rent H o u s i n g Agency o f Mount A y r , 224 
N.W.2d 624, 630 (Iowa 1974) ( q u o t i n g M e r r i t t v . F e e t , 237 Iowa 
1200, 24 N.W.2d 756 ( 1 9 4 6 ) ) . 

The l e g i s l a t u r e ' s d e c l a r a t i o n t h a t a use o f p r o p e r t y i s a 
p u b l i c use i s e n t i t l e d t o g r e a t w e i g h t . Simpson v. Low-Rent 
H o u s i n g Agency o f Mount A y r , 224 N.W.2d a t 627. However, i t i s 
u l t i m a t e l y up t o t h e c o u r t s t o d e t e r m i n e i f eminent domain was 
u s e d f o r a p u b l i c u s e . I d . See g e n e r a l l y 29A C.J.S. Eminent 
Domain § 30. 

I t i s o u r o p i n i o n t h a t t h e c o u n t y does have t h e power t o 
a c q u i r e an e x i s t i n g s o l i d w a s t e l a n d f i l l f a c i l i t y t h r o u g h eminent 
domain s i n c e i t i s a p u b l i c u s e . However, t h e Commission does 
n o t have a power o f eminent domain o f i t s own. 

You s t a t e t h a t t h e B l a c k Hawk County S o l i d Waste Commission 
was c r e a t e d p u r s u a n t t o Iowa Code C h a p t e r 28E. T h i s Commission 
i s a s e p a r a t e l e g a l e n t i t y , d i s t i n c t f r o m t h e p u b l i c a g e n c i e s 
w h i c h c r e a t e d i t . § 28E.4. The powers o f t h e Commission a r e 
t h o s e d e s c r i b e d i n t h e terms o f i t s c r e a t i o n . § 28E.5. 

C h a p t e r 28F d e a l s w i t h j o i n t f i n a n c i n g o f p u b l i c works and 
f a c i l i t i e s and i s a p p l i c a b l e i n t h i s c a s e . T h i s c h a p t e r a p p l i e s 
t o f i n a n c i n g by p u b l i c a g e n c i e s o f "works o r f a c i l i t i e s u s e f u l 
and n e c e s s a r y f o r t h e c o l l e c t i o n , t r e a t m e n t , p u r i f i c a t i o n and 
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d i s p o s a l . . . o f l i q u i d and s o l i d w a s t e . . . . . " § 28F.1. "The 
p r o v i s i o n s o f t h i s c h a p t e r a p p l y t o t h e a c q u i s i t i o n . . . o f s u c h 
works o r f a c i l i t i e s , by a s e p a r a t e a d m i n i s t r a t i v e , o r l e g a l e n t i t y 
c r e a t e d p u r s u a n t t o c h a p t e r 28E." § 28F.1. T h i s c h a p t e r t h u s 
a p p l i e s i n t h i s s i t u a t i o n . 

S e c t i o n 28F.11 s p e c i f i c a l l y d e a l s W i t h t h e power of- eminent 
domain. T h i s s e c t i o n p r o v i d e s t h a t " [ a ] n y p u b l i c , agency 
p a r t i c i p a t i n g i n an agreement a u t h o r i z i n g t h e j o i n t e x e r c i s e o f 
g o v e r n m e n t a l powers p u r s u a n t t o t h i s c h a p t e r may e x e r c i s e i t s 
power o f eminent domain t o a c q u i r e i n t e r e s t s i n p r o p e r t y . . . 
f o r t h e use o f the e n t i t y c r e a t e d t o c a r r y o u t t h e agreement 
. . . ." The p r o p e r t y a c q u i r e d becomes th e p r o p e r t y o f t h e 
e n t i t y . § 28F.11. 

Thus, a c c o r d i n g t o t h i s s e c t i o n , t h e s e p a r a t e l y c r e a t e d 
e n t i t y i t s e l f , i n t h i s c a s e , t h e B l a c k Hawk County S o l i d Waste 
Commission, does n o t p o s s e s s the power o f eminent domain. 
R a t h e r , t h e p u b l i c a g e n c i e s w h i c h p a r t i c i p a t e d i n c r e a t i n g t h e 
e n t i t y must use t h e i r powers o f eminent domain t o a c q u i r e 
p r o p e r t y t h r o u g h condemnation f o r t h e use o f t h e c r e a t e d e n t i t y . 

Your q u e s t i o n a l s o c o n c e r n s the i n t e n d e d u s e o f t h e f a c i l i t y 
a f t e r a c q u i r i n g i t t h r o u g h eminent domain, s p e c i f i c a l l y whether 
th e f a c i l i t y can be c l o s e d o r r e s t r i c t e d . 

I f t h e c o u n t y condemns t h e l a n d f i l l f o r o p e r a t i o n by t h e 
County S o l i d Waste Commission under § 28F.11, i t must be f o r a 
" u s e f u l and n e c e s s a r y . . ." means i n the " c o l l e c t i o n , t r e a t m e n t , 
p u r i f i c a t i o n and d i s p o s a l . . . o f l i q u i d and s o l i d w a s t e . . .." 
§ 28F.1. T h e r e f o r e , under. t h e power o f eminent domain under 
§ 28F.11, i t w o u l d appear t h a t the condemnation must be t o use 
the l a n d f o r a s o l i d waste f a c i l i t y . The f a c i l i t y c o u l d n o t be 
a c q u i r e d i n o r d e r t o c l o s e i t under § 28F.11. 

However, as s t a t e d p r e v i o u s l y , t h e c o u n t y p o s s e s s e s eminent 
domain power f o r any p u b l i c p u r pose under § 4 7 1 . 4 ( 1 ) , w h i c h w o u l d 
encompass condemning l a n d f o r a s o l i d waste f a c i l i t y f o r use by 
the c o u n t y . The q u e s t i o n i s t h e n whether a c q u i r i n g a l a n d f i l l t o 
c l o s e i t o r r e s t r i c t i t would c o n s t i t u t e a p u b l i c p u r p o s e . 

The q u e s t i o n w h e ther a condemnation i s f o r a p u b l i c use i s 
u l t i m a t e l y a q u e s t i o n t o be d e c i d e d by t h e c o u r t s . Such a 
d e c i s i o n would t u r n on the s p e c i f i c f a c t s r e g a r d i n g t h e i n t e n d e d 
use o f t h e f a c i l i t y . And, i n such a c a s e , t h e p e r s o n whose 
p r o p e r t y was condemned would have t h e r i g h t t o b r i n g s u i t t o J 

e n j o i n t h e condemnation p r o c e e d i n g t o a s c e r t a i n t h e , e x i s t e n c e o f 
" f r a u d , o p p r e s s i o n , i l l e g a l i t y o r abuse o f power o r d i s c r e t i o n by 
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th e condemnor." Mann v. C i t y o f M a r s h a l l t o w n ,• 265 N.W.2d 30 7 
(Iowa 1978). 

Condemning p r o p e r t y t h r o u g h eminent domain . i n o r d e r t o . 
p r e v e n t a p a r t i c u l a r u se o f t h e p r o p e r t y has been u p h e l d as a 
p u b l i c use i n c e r t a i n i n s t a n c e s . G e n e r a l l y , i n t h e s e c a s e s , a. 
s t a t u t e a u t h o r i z i n g t h e use o f eminent domain t o r e s t r i c t a 
p r o p e r t y use was i n f o r c e and t h e c o u r t s f o u n d t h e y encompassed a 
p u b l i c use o r purp o s e . 

I n f i n d i n g s uch r e s t r i c t i o n s t o be a p u b l i c u s e , t h e c o u r t s 
l o o k e d a t v a r i o u s f a c t o r s . S t a t u t e s a l l o w i n g f o r eminent domain 
t o c l e a r slum a r e a s were found t o encompass a p u b l i c u s e based on 
p u b l i c h e a l t h , s a f e t y , and w e l f a r e . Berman v. P a r k e r , 348 U.S. 
26 ( 1 9 5 4 ) ; Simpson v. Low-Rent H o u s i n g Agency o f Mount A y r , 224 
N.W.2d 624 (Iowa 1974). S i m i l a r l y , s t a t u t e s a l l o w i n g f o r eminent 
domain t o p r e v e n t c e r t a i n uses o f p r o p e r t y have been u p h e l d b a s e d 
on t h e f i n d i n g o f a p u b l i c u se i n p r e s e r v i n g t h e a e s t h e t i c 
q u a l i t y o f t h e l a n d , Kamrowski v. S t a t e , 142 N.W.2d 793 (Wis. 
1966); and i n p r o m o t i n g t h e g e n e r a l p u b l i c h e a l t h , M i l l e r v. 
J e n s e n , 113 N.W. 914 (Iowa 1907).. See g e n e r a l l y 2A N i c h o l s , The 
Law o f Eminent Domain §§ 7.1-7.627 (3d ed. 1980). 

These f a c t o r s w o u l d u n d o u b t e d l y be among t h o s e t h e c o u r t s 
w o u l d examine i n d e t e r m i n i n g whether a c q u i r i n g t h e l a n d f i l l 
f a c i l i t y i n o r d e r t o c l o s e i t i s a p u b l i c use. R e l e v a n t f a c t o r s 
w o u l d i n c l u d e t h e c o u n t y ' s r e a s o n s f o r a c q u i s i t i o n ; t h e f a c t t h a t 
t h e r e i s no s t a t u t e s p e c i f i c a l l y a u t h o r i z i n g t h e use o f eminent 
domain by t h e co u n t y t o c l o s e a l a n d f i l l f a c i l i t y ; t h e f a c t t h a t 
t h e c o u n t y i s mandated t o p r o v i d e a s o l i d waste f a c i l i t y f o r i t s 
r e s i d e n t s , § 455B.302; and t h e f a c t t h a t t he e x i s t i n g f a c i l i t y i s 
o p e r a t e d p u r s u a n t t o r u l e s o f t h e Department o f Water, A i r , and 
Waste Management. § 455B.304. 

The s p e c i f i c f a c t s s u r r o u n d i n g t h e c l o s u r e o r r e s t r i c t i o n s 
p l a c e d on t h e use o f t h e condemned p r o p e r t y w o u l d need t o be 
known b e f o r e a s c e r t a i n i n g w h e t her o r n o t t h e r e was a p u b l i c 
p u r p o s e . An A t t o r n e y G e n e r a l ' s o p i n i o n cannot r e s o l v e q u e s t i o n s 
o f f a c t . 1972 Gp.Att'yGen. 686. 

I t i s o u r o p i n i o n t h a t t h e c o u n t y c o u l d a c q u i r e an e x i s t i n g 
s o l i d w aste l a n d f i l l by eminent domain f o r t h e u s e o f i t s 
r e s i d e n t s i n a c c o r d a n c e w i t h § 28F.11. I n c e r t a i n i n s t a n c e s 
c o u r t s have f o u n d t h a t condemnation t o p r e v e n t a u s e i n o r d e r t o 
p r o t e c t t h e p u b l i c h e a l t h , s a f e t y , o r w e l f a r e i s a l a w f u l 
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e x e r c i s e o f t h e power o f eminent domain. We do n o t d e t e r m i n e 
whether condemnation t o c l o s e o r r e s t r i c t t h i s s p e c i f i c f a c i l i t y 
w ould s e r v e a p u b l i c p u r p o s e . 

S i n c e r e l y , 

MAUREEN McGUIRE 
A s s i s t a n t A t t o r n e y G e n e r a l 

MM:rep 



IOWA CONSUMER CREDIT CODE: IOWA INDUSTRIAL .LOAN .'LAW: . R e s t r i c ­
t i o n s on p r o p e r t y i n s u r a n c e and r e b a t e s o f i n s u r a n c e - c h a r g e s ; 
§§ 537-2501 (2) (b) , 536A:.23(3) , 536A,31(3j and 537 . 2510 (4) (b) , 
Iowa Code, 1983. 1) The Iowa C o n s u m e r . C r e d i t Code.§ 537.2501 
(2) (b) does n o t c o n f l i c t w i t h and t h e r e f o r e does h o t s u p e r s e d e 
§ 536A.23(3) o f t h e I n d u s t r i a l Loan Law. 2). Under, t h e Iowa 
Consumer C r e d i t Code, upon prepayment i n f u l l o f a consumer c r e ­
d i t t r a n s a c t i o n , r e b a t e s f o r unearned c h a r g e s f o r i n s u r a n c e a r e 
n o t s u b j e c t t o t h e § 537.2510 (4) ( b ) d e f i n i t i o n o f i n t e r v a l . 
(Lowe t o J o h n s o n , A u d i t o r o f S t a t e , 2/17/84) #84-2-12(L) 

F e b r u a r y 17, 19 84 
Mr. R i c h a r d D. Johnson, C P . A . 
A u d i t o r o f S t a t e 
O f f i c e o f A u d i t o r o f S t a t e 
S t a t e C a p i t o l B u i l d i n g 
L O C A L 

Dear Mr. Johnson: 

I n y o u r l e t t e r o f November 28, 1983, you r e q u e s t e d t h e 
o p i n i o n o f t h i s o f f i c e on two q u e s t i o n s . Your f i r s t q u e s t i o n was 
Whether Iowa Code S e c t i o n 536A.23(3), Iowa I n d u s t r i a l Loan Law, 
1983, i s i n c o n f l i c t w i t h , and i s t h e r e f o r e s u p e r s e d e d by, Iowa 
Code S e c t i o n 537.2501(2), Iowa Consumer C r e d i t Code, 1983. Your 
second q u e s t i o n was whether Iowa Code S e c t i o n 537.2510 (4) (b) , 
Iowa Consumer C r e d i t Code, 1983, a p p l i e s t o c h a r g e s f o r i n s u r a n c e 
when a l e n d e r i s computing a r e b a t e due t o prepayment o f a l o a n . 

The answer t o y o u r f i r s t q u e s t i o n i s t h a t § 536A.23(3), Iowa 
I n d u s t r i a l Loan Law, 1983, i s n o t i n c o n f l i c t w i t h Iowa Code 
§ 537-2501(2), Iowa Consumer C r e d i t Code, 1983, h e r e i n a f t e r r e ­
f e r r e d t o as t h e ICCC. T h e r e f o r e § 536A.31(3) w h i c h s t a t e s t h a t : 
"A p r o v i s i o n o f t h e Iowa consumer c r e d i t code a p p l i c a b l e t o l o a n s 
r e g u l a t e d by t h i s c h a p t e r s h a l l s u p e r s e d e a c o n f l i c t i n g p r o v i s i o n 
o f t h i s c h a p t e r " does n o t a p p l y t o § 536A.23(3) w i t h r e s p e c t t o 
t h e q u e s t i o n o f r e s t r i c t i n g t h e t y p e o f p r o p e r t y i n s u r a n c e s o l d . 
The i s s u e o f whether t h e r e i s a c o n f l i c t between t h e two s u b s e c ­
t i o n s i n q u e s t i o n a r i s e s because § 536A.23(3) r e s t r i c t s p r o p e r t y 
i n s u r a n c e , w h i c h may be s o l d t o b o r r o w e r s by i n d u s t r i a l l o a n 
companies, t o i n s u r a n c e on t h e p r o p e r t y w h i c h i s used as s e c u r i t y 
f o r t h e l o a n . Under § 536A.23(3), an: 

. . . i n d u s t r i a l l o a n company may c o l l e c t f r om 
t h e b o r r o w e r , a t t h e o p t i o n o f t h e b o r r o w e r , 
and t r a n s m i t t h e premiums c h a r g e d f o r i n s u r ­
i n g r e a l o r p e r s o n a l p r o p e r t y used by t h e 
b o r r o w e r as s e c u r i t y f o r a l o a n . . . . (empha­
s i s added) 

I n c o n t r a s t , t h e ICCC p r o v i d e s i n § 537.2501 (2) (a) , t h a t a 
c h a r g e f o r p r o p e r t y i n s u r a n c e may be made by a c r e d i t o r i n a 
consumer c r e d i t t r a n s a c t i o n when t h e charge i s : 
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2. ....made f o r i n s u r a n c e w r i t t e n i n connec­
t i o n w i t h t h e t r a n s a c t i o n , as f o l l o w s - : 

a. W i t h r e s p e c t t o i n s u r a n c e a g a i n s t l o s s o f 
o r damage t o p r o p e r t y , o r a g a i n s t l i a b i l i t y 
a r i s i n g o u t o f t h e o w n e r s h i p o r use o f p r o ­
p e r t y . . . . (emphasis added) 

P a r a g r a p h 537.2501(2) (a)., i s t h e o n l y p r o v i s i o n i n t h e ICCC w h i c h 
d e a l s s p e c i f i c a l l y w i t h p r o p e r t y I n s u r a n c e w r i t t e n i n c o n n e c t i o n 
w i t h a consumer c r e d i t t r a n s a c t i o n . 

You n o t e d i n y o u r o p i n i o n r e q u e s t t h a t t h e p e r t i n e n t l a n ­
guage o f § 537.2501 (2) (a) i s s i l e n t r e g a r d i n g t h e m a t t e r o f r e ­
s t r i c t i n g t h e s a l e o f p r o p e r t y i n s u r a n c e t o i n s u r a n c e on t h e 
p r o p e r t y used as s e c u r i t y f o r t h e l o a n . I t i s t r u e t h a t § 537. 
2 5 0 1 ( 2 ) ( a ) does n o t c o n t a i n l anguage w h i c h , on i t s f a c e , imposes 
t h e same r e s t r i c t i o n c o n t a i n e d i n § 536A.23(3). However, when 
c o n s t r u i n g a s t a t u t e o r any p a r t t h e r e o f , such as § 537.2501(2) 
(a) o f t h e ICCC, i t i s n e c e s s a r y t o seek t o harmonize i t , whenev­
e r p o s s i b l e , w i t h o t h e r s t a t u t e s r e l a t i n g t o t h e same s u b j e c t . 
See Doe v. Ray, 251 N.W.2d 496, 501 (Iowa 1977). 

The g e n e r a l language o f p a r a g r a p h (a) o f § 537.2501(2), i f 
r e a d t o g e t h e r w i t h t h e q u a l i f y i n g language o f § 537.2501(2) w h i c h 
p r e c e d e s i t , does p r o v i d e f o r t h e same r e s t r i c t i o n as § 536A.23 
(3) c o n c e r n i n g t h e s a l e o f p r o p e r t y i n s u r a n c e . S u b s e c t i o n 537. 
2501(2) a p p l i e s t o i n s u r a n c e " . . . w r i t t e n i n c o n n e c t i o n w i t h t h e 
t r a n s a c t i o n . " P r o p e r t y i n s u r a n c e w h i c h i s " w r i t t e n i n c o n n e c t i o n 
w i t h " t h e consumer c r e d i t t r a n s a c t i o n would have t o be p r o p e r t y 
i n s u r a n c e w h i c h was somehow a n e c e s s a r y c o s t o f t h a t t r a n s a c t i o n . 
I n s u r a n c e on p r o p e r t y o t h e r t h a n t h e p r o p e r t y u s e d as s e c u r i t y o r 
c o l l a t e r a l f o r t h e l o a n c o u l d n o t be "co n n e c t e d w i t h " o r n e c e s ­
s a r y f o r t h e t r a n s a c t i o n . A s a l e o f i n s u r a n c e on p r o p e r t y w h i c h 
was n o t c o n n e c t e d w i t h t h e t r a n s a c t i o n would have t o be t r e a t e d 
as an e n t i r e l y s e p a r a t e and second t r a n s a c t i o n . The ICCC r e c o g ­
n i z e s such s e p a r a t e s a l e s t r a n s a c t i o n s o f i n s u r a n c e by g r o u p i n g 
them as "changes f o r o t h e r b e n e f i t s " under § 537. 2 5 0 1 ( 1 ) ( f ) . 

F u r t h e r m o r e , when t h e language o f § 537.2501(2)(a) i s com­
p a r e d t o t h e p r o v i s i o n s g o v e r n i n g c r e d i t l i f e , a c c i d e n t and 
H e a l t h i n s u r a n c e i n § 5 3 7 . 2 5 0 1 ( 2 ) ( b ) , i t i s a p p a r e n t t h a t 
§ 537.2501(2)(a) r e s t r i c t s t h e s a l e o f p r o p e r t y i n s u r a n c e t o 
i n s u r a n c e on t h e c o l l a t e r a l . P a r a g r a p h 537.2501 (2) (b) p r o v i d e s 
t h a t t h e c r e d i t o r may s e l l c r e d i t l i f e , c r e d i t a c c i d e n t , o r 
c r e d i t h e a l t h i n s u r a n c e o n l y i f i t i s d i s c l o s e d t h a t t h e i n s u r 7 
ance i s n o t r e q u i r e d . I n c o n t r a s t , t h e p r o p e r t y i n s u r a n c e 
p r o v i s i o n s o f § 537.2501 (2) (a) do n o t s t a t e t h a t t h e c r e d i t o r 
must d i s c l o s e whether t h e p r o p e r t y i n s u r a n c e i s r e q u i r e d . There­
f o r e , we c o n c l u d e t h a t § 537.2501(2)(a) d e a l s w i t h r e q u i r e d p r o ­
p e r t y i n s u r a n c e . 
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F i n a l l y , i t s h o u l d be n o t e d t h a t § 536A.23(3) o f t h e I n d u s ­
t r i a l Loan Law, w h i c h governs and r e s t r i c t s t h e s a l e o f p r o p e r t y 
i n s u r a n c e by i n d u s t r i a l l o a n companies, i s f o u n d under t h e c a t e ­
g o r y o f "Powers o f I n d u s t r i a l Loan Companies." The ICCC i n Iowa 
Code S u b s e c t i o n 5 3 7 . 1 1 0 8 ( 3 ) ( b ) , e x p l i c i t l y p r o v i d e s .that i t does 
n o t d i s p l a c e " l i m i t a t i o n s on powers an o r g a n i z a t i o n i s a u t h o r i z e d 
t o e x e r c i s e under t h e laws o f t h i s s t a t e o r t h e U n i t e d S t a t e s . " 
(emphasis added). The r e s t r i c t i o n s c o n t a i n e d i n § 536A.23(3) 
s e r v e as l i m i t a t i o n s on t h e power t o s e l l p r o p e r t y i n s u r a n c e 
w h i c h § 536A. 23 g i v e s t o t h e l o a n companies, T h e r e f o r e , t h e s e 
r e s t r i c t i o n s a r e n o t d i s p l a c e d by t h e ICCC. (See C.C.H., Consum­
e r C r e d i t G u i d e , V o l . 1A, 19 74 U.C.C.C. § 1108, Comment 6.) 

T h i s o p i n i o n a d d r e s s e s o n l y t h e narrow q u e s t i o n o f whether 
§ 536A.23 of t h e I n d u s t r i a l Loan Law c o n f l i c t s w i t h t h e ICCC 
§ 537.2501(2). T h i s o p i n i o n does n o t a d d r e s s and t h e r e f o r e does 
n o t p r o h i b i t c r e d i t o r s from s e l l i n g p r o p e r t y i n s u r a n c e w h i c h i s 
n o t " w r i t t e n i n c o n n e c t i o n w i t h t h e t r a n s a c t i o n . " 

Your second q u e s t i o n was whether § 537.2510 (4) (b) o f t h e 
ICCC a p p l i e s t o r e b a t e s o f i n s u r a n c e c h a r g e s . S e c t i o n 537.2510 
r e q u i r e s t h a t when a precomputed consumer c r e d i t t r a n s a c t i o n i s 
p a i d i n f u l l , t h e c r e d i t o r must r e b a t e t h e unearned f i n a n c e 
c h a r ge and "any o t h e r unearned c h a r g e s i n c l u d i n g c h a r g e s f o r 
i n s u r a n c e . " Under S u b s e c t i o n 537.2510(1): 

...the c r e d i t o r s h a l l r e b a t e t o t h e consumer 
an amount n o t l e s s t h a n t h e amount o f r e b a t e 
p r o v i d e d i n s u b s e c t i o n 2, p a r a g r a p h " a " , o r 
r e d e t e r m i n e t h e e a r n e d f i n a n c e c h a r g e as 
p r o v i d e d i n s u b s e c t i o n 2, p a r a g r a p h "b", and 
r e b a t e any o t h e r unearned c h a r g e s i n c l u d i n g 
c h a r g e s f o r i n s u r a n c e . [emphasis added] 

I t i s o u r o p i n i o n t h a t i f t h e c r e d i t o r r e b a t e s unearned c h a r g e s 
f o r i n s u r a n c e under § 537.2510 (2) (a) , t h e t e r m " i n t e r v a l , " as 
d e f i n e d i n § 537.2510 (4) (b) would n o t a p p l y t o t h e r e b a t e o f 
unearned c h a r g e s f o r i n s u r a n c e . 

The term " i n t e r v a l " i s d e f i n e d i n § 537.2510 (4) (b) i s n o t 
u s e d i n any p a r t o f § 537.2510(1) o r ( 2 ) . However, p a r a g r a p h "a" 
o f § 537.2510(2) w h i c h g o v e r n s t h e method f o r d e t e r m i n i n g t h e 
"amount o f r e b a t e , " does use t h e t e r m " c o m p u t a t i o n a l p e r i o d " i n 
r e f e r e n c e t o t h e manner i n w h i c h t h e c r e d i t o r s h a l l d e t e r m i n e t h e 
t i m e r e m a i n i n g i n t h e l o a n t erm. C o m p u t a t i o n a l p e r i o d i s d e f i n e d 
i n § 537.2510 (4) ( a ) , f o r p u r p o s e s o f computing r e b a t e s p u r s u a n t 
t o § 537.2510 (4) (a) as f o l l o w s : 

a. " C o m p u t a t i o n a l p e r i o d " means t h e i n t e r v a l 
between t h e s c h e d u l e d due d a t e s o f i n s t a l l ­
ments under t h e t r a n s a c t i o n i f t h e i n t e r v a l s 
a r e s u b s t a n t i a l l y e q u a i o r , i f t h e i n t e r v a l s 
a r e n o t s u b s t a n t i a l l y e q u a l , one month i f t h e 
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s m a l l e s t i n t e r v a l between t h e s c h e d u l e d due 
d a t e s o f i n s t a l l m e n t s under t h e t r a n s a c t i o n 
i s one month o r more, and o t h e r w i s e one week, 
[emphasis added] 

A l s o see Op.Att'yGen. #82-9-25(L). 

S e c t i o n 537.2510 i s t h e o n l y ICCC p r o v i s i o n g o v e r n i n g 
r e b a t e s . I n s u r a n c e c h a r g e s , a c c o r d i n g t o § 537. 2 5 1 0 ( 1 ) , must be 
r e b a t e d . However, c l o s e s c r u t i n y o f § 537.2510(1) r e v e a l s t h a t 
t h e methods f o r r e b a t i n g o u t l i n e d i n § 537.2510 (2) (a) and (b) 
were n o t i n t e n d e d t o a p p l y t o r e b a t e s o f unearned i n s u r a n c e 
c h a r g e s . S e c t i o n 537.2510(1) s t a t e s t h a t t h e c r e d i t o r s h a l l 
" d e t e r m i n e t h e amount o f r e b a t e " under § 537.25.10 (2) (a) and 
" r e d e t e r m i n e d t h e e a r n e d f i n a n c e c h a r g e " under § 537.2510 (2) (b) 
b u t does n o t s t a t e t h e manner i n whi c h t h e c r e d i t o r must r e b a t e 
unearned c h a r g e s f o r i n s u r a n c e . 

A c o m p a r i s o n o f t h e ICCC p r o v i s i o n s on i n s u r a n c e and r e b a t e s 
w i t h t h e 1974 UCCC i s i n s t r u c t i v e . S e c t i o n .2510 o f t h e 1974 
UCCC does n o t i n c l u d e any r e f e r e n c e t o r e b a t e s o r r e f u n d s o f 
unearned c h a r g e s f o r i n s u r a n c e , b u t i s o t h e r w i s e e s s e n t i a l l y 
s i m i l a r t o ICCC § 53 7.2510. F u r t h e r m o r e , when t h e Iowa L e g i s l a ­
t u r e e n a c t e d t h e ICCC, i t o m i t t e d some o f t h e 1974 UCCC A r t i c l e 
I V w h i c h d e a l s w i t h i n s u r a n c e w r i t t e n i n r e l a t i o n t o c r e d i t 
t r a n s a c t i o n s . The most n o t a b l e o m i s s i o n was a 1974 UCCC p r o ­
v i s i o n w h i c h c o v e r s t h e methods f o r r e f u n d i n g o r r e b a t i n g i n s u r ­
ance. The 1974 UCCC p r o v i d e s i n § .4108(3) ( b ) : 

. . . t h e c r e d i t o r s h a l l p r o m p t l y make o r ca u s e 
t o be made an a p p r o p r i a t e r e f u n d t o t h e 
consumer w i t h r e s p e c t t o any s e p a r a t e c h a r g e s 
made t o him f o r i n s u r a n c e i f : 

* * * 

(b) t h e i n s u r a n c e t e r m i n a t e s b e f o r e t h e 
end o f t h e t e r m f o r w h i c h i t was w r i t t e n 
because o f prepayment i n f u l l o r o t h e r w i s e . 

See C.C.H., Consumer C r e d i t Guide, V o l . 1A, 1974 UCCC, 
§ .4108(3)(b) 

W h i l e t h e ICCC does i n § 537.2510 (1) i n c o r p o r a t e t h e UCCC r e ­
q u i r e m e n t t h a t unearned i n s u r a n c e c h a r g e s must be r e b a t e d , i t 
o m i t s t h e f o l l o w i n g 1974 UCCC § .4108 language w h i c h p r o v i d e s f o r 
d e t e r m i n i n g t h e method o f r e b a t e : 

(4) a r e f u n d r e q u i r e d by s u b s e c t i o n 3 i s 
a p p r o p r i a t e as t o amount i f i t i s computed 
a c c o r d i n g t o method p r e s c r i b e d o r approved by 
t h e [Commissioner] o f I n s u r a n c e . . . . 

See C.C.H. Consumer C r e d i t G u i d e , V o l . 1A, 1974 UCCC, § .4108(4) 
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I n summary, t h e r e s t r i c t i o n s imposed upon t h e s a l e - o f 
i n s u r a n c e under § 536A.23(3) a r e n o t i n c o n f l i c t w i t h t h e p r o ­
v i s i o n s o f § 537.2501 (2) (a) o f t h e ICCC, and t h e r e f o r e , a r e n o t 
su p e r s e d e d by t h e ICCC. F u r t h e r m o r e , because §.536A.23(3) c o n ­
s t i t u t e s a l i m i t a t i o n on t h e powers o f i n d u s t r i a l l o a n companies 
p u r s u a n t t o § 537.1108 (3) (b) , i t i s n o t d i s p l a c e d by t h e ICCC. 
I n a d d i t i o n , t h e § 537.2510 (4) ( b ) d e f i n i t i o n o f i n t e r v a l does n o t 
a P P l y t o r e b a t e s o f unearned c h a r g e s f o r i n s u r a n c e when' precom-
p u t e d consumer c r e d i t t r a n s a c t i o n s a r e p r e p a i d i n f u l l . 

S i n c e r e l y , 

LINDA THOMAS LOWE 
A s s i s t a n t A t t o r n e y G e n e r a l 

c f 



COUNTIES; C l e r k o f C o u r t ; F i l i n g F e e s ; Waiver o f f e e f o r D e p a r t ­
ment o f Revenue d i s t r e s s w a r r a n t s . Iowa Code § 626.31 ( 1 9 8 3 ) ; 
1983 Iowa A c t s , ch. 204, § 14. The Department o f Revenue i s n o t 
r e q u i r e d t o pay f i l i n g o r d o c k e t i n g f e e s under § 14 when f i l i n g a 
d i s t r e s s w a r r a n t p u r s u a n t t o § 626.31. (Weeg t o R i c h t e r , 
P o t t a w a t t a m i e County A t t o r n e y , and B a i r , D i r e c t o r , Department o f 
Revenue, 2/13/84) #8^2-11 (L) 

Mr. D a v i d R i c h t e r F e b r u a r y 13, 1984 
P o t t a w a t t a m i e County A t t o r n e y 
P o t t a w a t t a m i e County Co u r t h o u s e 
227 S. 6 t h S t r e e t 
C o u n c i l B l u f f s , Iowa 51501 

Mr. G e r a l d D. B a i r , D i r e c t o r 
Department o f Revenue 
Hoover S t a t e O f f i c e B u i l d i n g 
L O C A L 

Dear M e s s r s . R i c h t e r and B a i r : 

You have r e q u e s t e d an o p i n i o n o f t h e A t t o r n e y G e n e r a l as t o 
w hether th e c l e r k ' s f e e s s e t f o r t h i n 1983 Iowa A c t s , ch. 204, 
§ 14, a p p l y t o g a r n i s h m e n t a c t i o n s i n s t i t u t e d by t h e Iowa 
Department o f Revenue. 

As you n o t e i n y o u r o p i n i o n r e q u e s t , t h e f e e s imposed I n 
§ 14 a r e t w o - f o l d . F i r s t , § 14(a) r e q u i r e s a t h i r t y - f i v e d o l l a r 
f e e " f o r f i l i n g a p e t i t i o n , a p p e a l , o r w r i t o f e r r o r and 
d o c k e t i n g them . . . " S e c t i o n 14(b) imposes a t w e n t y - f i v e d o l l a r 
f e e " f o r payment i n advance o f v a r i o u s s e r v i c e s and d o c k e t i n g 
p r o c e d u r e s , e x c l u d i n g s m a l l c l a i m s . . ." However, i n t h e c a s e 
o f a g a r n i s h m e n t a c t i o n i n s t i t u t e d by t h e Department o f Revenue, 
Iowa Code § 626.31 (1983) e x p r e s s l y p r o v i d e s t h a t " t h e c l e r k o f 
t h e d i s t r i c t c o u r t s h a l l d o c k e t an a c t i o n t h e r e o n w i t h o u t f e e 

t t . . . 
W h i l e ch. 204 e l i m i n a t e d a number o f p r e v i o u s Code s e c t i o n s 

r e l a t i n g t o f e e s and e s t a b l i s h e d a new f e e s t r u c t u r e , § 626.31 
was n o t a f f e c t e d by t h e s e changes. We b e l i e v e t h i s f a c t , t a k e n 
i n c o n j u n c t i o n w i t h t h e e x p r e s s w a i v e r o f a f e e i n § 626.31, 
e v i d e n c e s t h e l e g i s l a t u r e ' s i n t e n t t h a t no f e e s be c h a r g e d by t h e 
c l e r k f o r f i l i n g o r d o c k e t i n g a g a r n i s h m e n t a c t i o n i n s t i t u t e d by 
t h e Department o f Revenue p u r s u a n t t o §§ 626.29-626.31. I n 
a d d i t i o n , under w e l l - e s t a b l i s h e d p r i n c i p l e s o f s t a t u t o r y 
c o n s t r u c t i o n , t h e w a i v e r p r o v i s i o n o f § 626.31 w o u l d p r e v a i l , as 
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i t i s more s p e c i f i c t h a n the g e n e r a l f e e p r o v i s i o n s o f § 14. See 

There may be some q u e s t i o n as t o whether t h e language o f 
§ 626.31, w h i c h r e q u i r e s t h e c l e r k t o " d o c k e t [ a g a r n i s h m e n t 
a c t i o n ] w i t h o u t f e e , " w a i v e s t h e t h i r t y - f i v e d o l l a r f i l i n g and 
d o c k e t i n g f e e o f § 1 4 ( a ) , t h e t w e n t y - f i v e d o l l a r d o c k e t i n g f e e o f 
§ 1 4 ( b ) , o r b o t h . We b e l i e v e § 626.31 r e q u i r e s w a i v e r o f b o t h . 
f o r t h e r e a s o n s s e t f o r t h above. A d d i t i o n a l l y , § 1 4 ( a ) imposes a 
f e e f o r t h e f i l i n g and d o c k e t i n g o f a " p e t i t i o n , a p p e a l , o r w r i t 
o f e r r o r . " To i n i t i a t e a g a r n i s h m e n t a c t i o n , t h e Department o f 
Revenue f i l e s a d i s t r e s s w a r r a n t w i t h t h e c l e r k . We do n o t 
b e l i e v e a d i s t r e s s w a r r a n t may be c a t e g o r i z e d as a p e t i t i o n , 
a p p e a l , o r w r i t o f e r r o r , and t h e r e f o r e t h e § 14(a) f i l i n g f e e i s 
n o t r e q u i r e d . See Op.Att'yGen. #81-10-15(L) (an i n d i c t m e n t o r 
t r i a l i n f o r m a t i o n i s n o t a " p e t i t i o n , a p p e a l , o r w r i t o f e r r o r , " 
and t h e r e f o r e no s t a t u t o r y f i l i n g f e e i s r e q u i r e d ) . F u r t h e r , t h e 
f e e r e q u i r e m e n t o f § 14(b) e x p r e s s l y c o v e r s d o c k e t i n g p r o c e d u r e s , 
t h e i d e n t i c a l i t e m f o r w h i c h t h e f e e i s w a i v e d i n § 626.31. 

§ 4.7. 

S i n c e r e l y 

: n e r a l 

TOW:rep 



JUVENILE CODE, VICTIM RESTITUTION: Iowa Code S e c t i o n s 9 1 0 . 1 ( 1 ) , 
9 1 0 . 1 ( 4 ) , 232.29, 232.52, 232A: A l t h o u g h n o t e x p r e s s l y s t a t e d , 
t h e i n t e n t o f the L e g i s l a t u r e i n p r o v i d i n g f o r r e s t i t u t i o n 
a l t e r n a t i v e s i n j u v e n i l e case d i s p o s i t i o n was t o e x c l u d e i n s u r e r s 
f r o m t h e d e f i n i t i o n o f v i c t i m , t o whom r e s t i t u t i o n m i g h t be 
o r d e r e d , w h i c h i s c o n s i s t e n t w i t h t h e L e g i s l a t u r e ' s e x p r e s s 
e x c l u s i o n i n t h e a d u l t r e s t i t u t i o n s t a t u t e . (Hunacek t o 
R o d e r e r , C r i m i n a l & J u v e n i l e J u s t i c e P l a n n i n g Agency, 2/10/84) 
#84-2-10(L) 

Mr. D a v i d M. R o e d e r e r F e b r u a r y 10, 1984 
E x e c u t i v e D i r e c t o r 
Iowa C r i m i n a l and J u v e n i l e 

J u s t i c e P l a n n i n g Agency 
Lucas S t a t e O f f i c e B u i l d i n g 
Des M o i n e s , IA 50319 

Dear Mr. R o e d e r e r : 

You have r e q u e s t e d an o p i n i o n o f t h e A t t o r n e y G e n e r a l re-, 
g a r d i n g i n t e r p r e t a t i o n o f t h e word " v i c t i m " i n s t a t u t e s r e l a t i n g 
t o j u v e n i l e v i c t i m r e s t i t u t i o n programs. S p e c i f i c a l l y , you have 
asked: 

Does t h e e x c l u s i o n o f t h e i n s u r e r as a v i c t i m 
p u r s u a n t t o C h a p t e r 910 a l s o a p p l y t o t h e 
r e s t i t u t i o n a c t i v i t i e s o f J u v e n i l e C o u r t 
t h r o u g h C h a p t e r s 232 and 232A? 

F o r t h e r e a s o n s e x p r e s s e d b e l o w , we c o n c l u d e t h a t a l t h o u g h 
th e d e f i n i t i o n o f " v i c t i m " t h a t appears i n C h a p t e r 910 does n o t 
a u t o m a t i c a l l y c a r r y o v e r t o C h a p t e r 232, t h e t e r m " v i c t i m " as 
u s e d i n t h e j u v e n i l e r e s t i t u t i o n s t a t u t e s does n o t i n c l u d e i n ­
s u r e r s . 

F o r p u r p o s e s o f v i c t i m r e s t i t u t i o n , Iowa l a w t r e a t s s e p a r ­
a t e l y t h o s e who have been t h e v i c t i m o f an a d u l t o f f e n d e r ' s 
c r i m i n a l a c t i v i t i e s and t h o s e who have been the v i c t i m o f j u v e n ­
i l e d e l i n q u e n c y . Iowa Code C h a p t e r 910 s e t s o u t c o n d i t i o n s under 
w h i c h a t r i a l c o u r t i n an a d u l t c r i m i n a l c a s e may impose r e s t i t u ­
t i o n as p a r t o f t h e d e f e n d a n t ' s s e n t e n c e o r as a c o n d i t i o n o f 
p r o b a t i o n , work r e l e a s e , o r p a r o l e . The c h a p t e r a u t h o r i z e s 
r e s t i t u t i o n o n l y t o " v i c t i m s . " Iowa Code §910.1(4) (1983). The 
t e r m " v i c t i m " i s d e f i n e d t h u s : " ' V i c t i m ' means any p e r s o n who 
has s u f f e r e d p e c u n i a r y damages as a r e s u l t o f t h e o f f e n d e r ' s 
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c r i m i n a l a c t i v i t i e s . . However, f o r p u r p o s e s o f t h i s c h a p t e r , an 
i n s u r e r i s n o t a v i c t i m and does n o t have a r i g h t o f 
s u b r o g a t i o n . " Iowa Code §910.1(1) (19 8 3 ) . O t h e r s e c t i o n s o f t h e 
Code a r e i m p l i c a t e d i n cases o f r e s t i t u t i o n t o v i c t i m s o f 
j u v e n i l e d e l i n q u e n t s . Iowa Code §232.29(2) a u t h o r i z e s , as p a r t 
o f an i n f o r m a l a d j u s t m e n t o f a c o m p l a i n t , t h e i n t a k e o f f i c e r t o , 
among o t h e r o p t i o n s , r e q u i r e t h e c h i l d t o make r e s t i t u t i o n " 
c o n s i s t i n g o f a monetary payment t o t h e v i c t i m o r a work 
assignment d i r e c t l y o f v a l u e t o t h e v i c t i m . Iowa Code 
§232.52(2)(a) a u t h o r i z e s a j u v e n i l e c o u r t , as p a r t o f i t s 
d i s p o s i t i o n o f a j u v e n i l e d e l i n q u e n c y h e a r i n g , t o o r d e r 
r e s t i t u t i o n c o n s i s t i n g o f monetary payment o r work a s s i g n m e n t o f 
v a l u e t o t h e v i c t i m . These p r o v i s i o n s o f t h e Code must be r e a d 
i n c o n c e r t w i t h Iowa Code C h a p t e r 232A, c r e a t e d as C h a p t e r 94, 
House F i l e 528, o f t h e 1983 R e g u l a r S e s s i o n o f t h e 7 0 t h G e n e r a l 
Assembly. T h i s c h a p t e r c r e a t e s a j u v e n i l e v i c t i m r e s t i t u t i o n 
program funded t h r o u g h monies a p p r o p r i a t e d by t h e G e n e r a l 
Assembly, and a l s o s e t s f o r t h p r o c e d u r e s f o r o r d e r i n g o f r e s t i t u ­
t i o n by j u v e n i l e s who have committed a d e l i n q u e n t a c t . Nowhere 
i n C h a p t e r s 232 o r 232A, i s t h e te r m " v i c t i m " e x p l i c i t l y d e f i n e d . 

There i s n o t h i n g i n t h e d e f i n i t i o n o f " v i c t i m " t h a t appears 
i n C h a p t e r 910 t h a t a u t o m a t i c a l l y makes i t a p p l y t o C h a p t e r 232 
o r t o C h a p t e r 232A. Iowa Code §910.1, by i t s own t e r m s , i s 
l i m i t e d t o t h e d e f i n i t i o n o f words "as us e d i n t h i s c h a p t e r . " 
M o reover, t h e same word may r e c e i v e a d i f f e r e n t c o n s t r u c t i o n i n 
d i f f e r e n t s t a t u t e s . S t a t e v. W h e t s t i n e , 315 N.W.2d 758, 761 n. 4 
(Iowa 1982). 

However, t h e c o n c l u s i o n t h a t t h e d e f i n i t i o n o f " v i c t i m " i n 
Cha p t e r 910 does n o t a u t o m a t i c a l l y a p p l y t o C h a p t e r 232 does n o t 
end o u r i n q u i r y , s i n c e we i n t e r p r e t y o u r r e q u e s t as b e i n g p r i n c i ­
p a l l y c o n c e r n e d n o t w i t h whether a p a r t i c u l a r d e f i n i t i o n a p p l i e s 
t o C h a p t e r 232, b u t r a t h e r w i t h t h e q u e s t i o n o f w h e t h e r t h e word 
" v i c t i m " as u s e d i n C h a p t e r 232 encompasses i n s u r e r s . As i s 
always t h e case i n i n t e r p r e t i n g a s t a t u t e , t h e u l t i m a t e g o a l i s 
t o a s c e r t a i n , and i f p o s s i b l e , g i v e e f f e c t t o , t h e i n t e n t o f t h e 
l e g i s l a t u r e . H i n e s v. I l l i n o i s C e n t r a l G u l f R a i l r o a d , 330 N.W.2d 
284, 288 (Iowa 1983). A l t h o u g h t h e l e g i s l a t u r e has c l e a r l y 
i n d i c a t e d i t s i n t e n t t o e x c l u d e i n s u r e r s as v i c t i m s f o r p u r p o s e s 
o f t h e a d u l t r e s t i t u t i o n s t a t u t e , i t has n o t c l e a r l y e x p r e s s e d 
i t s i n t e n t r e g a r d i n g t h i s q u e s t i o n i n t h e j u v e n i l e c o n t e x t . The 
Iowa Supreme C o u r t has n o t e x p l i c i t l y r e s o l v e d t h i s q u e s t i o n , 
e i t h e r . However, c o u r t s i n o t h e r j u r i s d i c t i o n s have c o n s i d e r e d 
the i s s u e o f whether t h e word " v i c t i m " i n t h e r e s t i t u t i o n s t a t u t e 
i n c l u d e s i n s u r a n c e companies. Because j u d i c i a l i n t e r p r e t a t i o n s 
o f s i m i l a r s t a t u t o r y language i n o t h e r j u r i s d i c t i o n s a r e e n t i t l e d 
t o g r e a t w e i g h t , Quaker Oats Co. v. Cedar R a p i d s Human R i g h t s 
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Commission, 268 N.W.2d 862, 866 (Iowa 1978), i t i s h e l p f u l t o 
c o n s i d e r t h e s e c a s e s . 

A s u b s t a n t i a l m a j o r i t y o f t h e s e c a s e s have i n t e r p r e t e d t h e 
word " v i c t i m " o r t h e synonymous t e r m " a g g r i e v e d p a r t y " t o e x c l u d e 
i n s u r a n c e companies. See P e o p l e v. K i n g , 648 P.2d 173 ( C o l o . 
App. 1982); Montgomery v. S t a t e , 292~Md. 155, 438 A.2d 490 
(1981); P e o p l e v.' Grago, 24 M i s c . 2d 739, 204 N.Y.S.2d 774 ( 1 9 6 0 ) ; 
S t a t e v. Rose, 405 Or.App. 879, 609 P.2d 875 ( 1 9 8 0 ) ; S t a t e v. 
S t a l h e i m , 275 Or. 683, 552 P.2d 829 ( 1 9 7 6 ) . A v a r i e t y of r a t i o n ­
a l e s f o r t h i s c o n c l u s i o n can be d i s c e r n e d . F i r s t , some c o u r t s 
have h e l d t h a t t h e r e i s s i m p l y no a m b i g u i t y i n t h e u s e o f t h e 
word " v i c t i m " and t h a t t h i s t e r m c l e a r l y r e f e r s t o t h e " d i r e c t 
v i c t i m " o f t h e c r i m e . F o r example, i n c o n c l u d i n g t h a t t h e v i c t i m 
o f a c a r t h e f t was t h e owner o f t h e c a r , r a t h e r t h a n t h e i n s u r ­
ance company, t h e c o u r t i n Rose s t a t e d : 

The f a c t t h a t the owner may be c o n t r a c t u a l l y 
bound t o pass on t h e payments t o h i s i n s u r e r 
does n o t a l t e r t h e v a l i d i t y o f t h e o r d e r ; 
"The r e p a r a t i o n s t a t u t e i s a r e h a b i l i t a t i v e 
t o o l o f t h e common law; i t s a p p l i c a b i l i t y 
s h o u l d n o t be a f f e c t e d by t h e h a p p e n s t a n c e o f 
w h e t h e r t h e owner c a r r i e s i n s u r a n c e . " 

609 P.2d a t 876. S e c o n d l y , c o u r t s have a l s o n o t e d t h a t an award 
o f r e s t i t u t i o n i s n o t a s u b s t i t u t e f o r c i v i l damages. K i n g , 648 
P.2d a t 175; Grago, 204 N.Y.S.2d a t 777. T h i r d l y , c o u r t s have 
n o t e d t h a t when a d e f e n d a n t i s o r d e r e d t o make r e p a r a t i o n t o 
p e r s o n s o t h e r t h a n t h e d i r e c t v i c t i m o f a c r i m e , t h e r e h a b i l i t a ­
t i v e e f f e c t o f making th e o f f e n d e r c l e a r l y a p p r e c i a t e t h e i n j u r y 
c aused by h i s o f f e n s e would be s i g n i f i c a n t l y d i l u t e d . S t a l h e i m , 
552 P.2d a t 832; see a l s o S t a t e v. E i l t s , 94 Wash.2d 489, 617 
P.2d 993, 996 ( 1 9 8 0 ) . F i n a l l y , c o u r t s have e x p r e s s e d c o n c e r n i n 
t h e d i f f i c u l t i e s i n h e r e n t i n d r a w i n g t h e " l i n e o f d e m a r c a t i o n " 
between compensable and noncompensable v i c t i m s i f p e o p l e o t h e r 
t h a n d i r e c t v i c t i m s o f a c r i m e c o u l d be c o n s i d e r e d " v i c t i m s . " 
Grago, 204 N.Y.S.2d a t 778. 

These c o n c e r n s a r e n o t i n s u b s t a n t i a l . I n U n i t e d S t a t e s v. 
Weiden, 586 F.Supp. 516, 534 (N.D. A l a . 1 9 8 3 ) , t h e c o u r t f o u n d 
the f e d e r a l v i c t i m r e s t i t u t i o n s t a t u t e u n c o n s t i t u t i o n a l because 
i t c o n v e r t e d an o r d e r o f r e s t i t u t i o n i n t o a c i v i l judgment j 

a g a i n s t t h e d e f e n d a n t w i t h o u t b e n e f i t o f j u r y t r i a l , and b ecause 
i t d i d n o t p r o v i d e a s c e r t a i n a b l e s t a n d a r d s f o r t h e f o r m u l a t i o n o f 
t h i s o r d e r o f r e s t i t u t i o n . A l t h o u g h you have n o t r e q u e s t e d an 
o p i n i o n c o n c e r n i n g t h e c o n s t i t u t i o n a l i t y o f o u r own r e s t i t u t i o n 
s t a t u t e s , and we do n o t g i v e such an o p i n i o n h e r e , we do n o t e 
t h a t t h e Weiden case i l l u s t r a t e s t h e dangers i n h e r e n t i n 



Mr. D a v i d M. R o e d e r e r 
Page 4 

i n t e r p r e t i n g a v i c t i m r e s t i t u t i o n p r o v i s i o n v e r y b r o a d l y . The 
p r e c i s e q u e s t i o n o f s t a t u t o r y i n t e r p r e t a t i o n was n o t an i s s u e i n 
Weiden b e c a u s e t h e s t a t u t e i t s e l f makes c l e a r t h a t r e s t i t u t i o n 
may be o r d e r e d " t o any p e r s o n who has compensated t h e v i c t i m f o r 
such l o s s t o t h e e x t e n t t h a t s u c h p e r s o n p a i d t h e c o m p e n s a t i o n . " 
18 U.S.C. §3579(e)(l). I t i s n o t e w o r t h y t h a t t h i s s p e c i f i c -
s t a t u t o r y l a n g u a g e i m p l i c i t l y assumes t h a t a t h i r d p a r t y p a y o r I s 
n o t a " v i c t i m . " 

I n some j u r i s d i c t i o n s , c o u r t s have h e l d t h a t t h e t e rm "ag­
g r i e v e d p a r t y " encompasses i n s u r e r s . See U n i t e d S t a t e s v. 
F o l l e t t e , 32 F.Supp. 953 (E.D. Pa. 1 9 4 0 ) ~ T s t a t u t e p r o v i d i n g f o r 
r e s t i t u t i o n t o " a g g r i e v e d p a r t y o r p a r t i e s " was p r o p e r l y i n t e r ­
p r e t e d t o a l l o w r e s t i t u t i o n t o s u r e t y company w h i c h had r e i m ­
b u r s e d t h e v i c t i m o f an embezzlement); S t a t e v. Y o s t , 232 Kan. 
370, 654 P.2d 458 (1982) ( s t a t u t e a l l o w i n g f o r r e s t i t u t i o n t o 
" a g g r i e v e d p a r t y " j u s t i f i e d award o f r e s t i t u t i o n t o i n s u r e r ) . 
These c a s e s a r e b a s e d b o t h on what t h e c o u r t b e l i e v e d t o be 
r e a s o n a b l e c o n s t r u c t i o n o f t h e l a nguage o f t h e s t a t u t e , and a l s o 
on a p o l i c y r a t i o n a l e t h a t t h e i n s u r e r s h o u l d n o t be r e q u i r e d t o 
i n i t i a t e a c i v i l a c t i o n when t h e t r i a l c o u r t c o u l d d i r e c t l y o r d e r 
payment. However, i n v i e w o f t h e c o n c e r n s e x p r e s s e d i n Welden, 
the v a l i d i t y o f t h i s p o l i c y i s q u e s t i o n a b l e . 

On b a l a n c e , we b e l i e v e t h a t t h e Iowa l e g i s l a t u r e i n t e n d e d 
t h e word " v i c t i m " i n C h a p t e r s 232 and 232A t o e x c l u d e i n s u r e r s . 
T h i s c o n c l u s i o n i s c o n s i s t e n t w i t h t h e w e i g h t o f a u t h o r i t y and i s 
a l s o s u g g e s t e d by t h e s t a t u t e s t h e m s e l v e s . We do n o t b e l i e v e t h e 
l e g i s l a t u r e i n t e n d e d t o t r e a t i n s u r a n c e companies d i f f e r e n t l y , 
d epending on whether t h a t company's i n s u r e d was a v i c t i m o f a. 
j u v e n i l e o f f e n d e r o r an a d u l t o f f e n d e r . M o r e o v e r , we do n o t 
b e l i e v e t h e l e g i s l a t u r e i n t e n d e d t o make j u v e n i l e r e s t i t u t i o n 
more e x p e n s i v e , o r p a y a b l e i n more c a s e s , t h a n a d u l t r e s t i t u t i o n . 
Because i n t e r p r e t a t i o n o f t h e word " v i c t i m " i n C h a p t e r s 232 and 
232A w o u l d have p r e c i s e l y t h e s e e f f e c t s , we b e l i v e t h a t an i n ­
s u r a n c e company i s n o t a " v i c t i m " f o r p u r p o s e s o f t h e s e s t a t u t e s . 

S i n c e r e l y , 

Mark Hunacek 
A s s i s t a n t A t t o r n e y G e n e r a l 
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PUBLIC RECORDS; C l e r k o f C o u r t ; D i s s o l u t i o n o f M a r r i a g e : Iowa 
Code Ch. 68A (1983); §§ 68A.2; 598.26; 1983 Iowa A c t s , Ch. 186, 
§ 9104. The c l e r k o f c o u r t i s r e q u i r e d by § 598.26(3) t o keep a 
s e p a r a t e d o c k e t f o r d i s s o l u t i o n a c t i o n s . The r e c o r d and e v i d e n c e 
i n d i s s o l u t i o n a c t i o n s i s t o be k e p t c o n f i d e n t i a l under 
§ 598.26(1) u n t i l a f i n a l d i s s o l u t i o n d e c r e e i s e n t e r e d , u n l e s s 
the c o u r t o r d e r s p o r t i o n s o f the r e c o r d s e a l e d p u r s u a n t t o 
§ 5 9 8 . 2 6 ( 2 ) . However, under § 598.26(2) o r d e r s , d e c r e e s , and 
judgments a r e always p u b l i c r e c o r d s once t h e f i n a l d e c r e e i s 
e n t e r e d . (Weeg t o M a r t i n o , Greene County A t t o r n e y , 2/10/84) 
#84-2-9(L) . 

F e b r u a r y 10, 1984 

Mr. N i c o l a J . M a r t i n o 
Greene County A t t o r n e y 
202 N. W i l s o n 
P.O. Box 126 
J e f f e r s o n , Iowa 50129 

Dear Mr. M a r t i n o : 

You have r e q u e s t e d an o p i n i o n o f t h e A t t o r n e y G e n e r a l 
c o n c e r n i n g t h e c l e r k ' s d u t i e s under Iowa Code Ch. 68A ( 1 9 8 3 ) , t h e 
Iowa P u b l i c Records A c t , g i v e n t h e p r o v i s i o n s o f § 598.26 
i m p o s i n g c e r t a i n c o n f i d e n t i a l i t y r e q u i r e m e n t s i n d i s s o l u t i o n o f 
m a r r i a g e c a s e s . Your q u e s t i o n i s as f o l l o w s : 

The 7 0 t h Iowa A c t s , C h a p t e r . 1 8 6 , § 9104 
r e q u i r e t h e D i s t r i c t C l e r k s o f C o u r t t o 
m a i n t a i n a r e c o r d book c o n t a i n i n g e n t r i e s o f 
t h e p r o c e e d i n g s o f t h e C o u r t . Such r e c o r d 
book would appear t o be a p u b l i c r e c o r d u n d e r 
Iowa Code S e c t i o n 68A.1. s 

Iowa Code S e c t i o n 598.26(1) makes t h e 
r e c o r d and e v i d e n c e i n a d i s s o l u t i o n o f 
m a r r i a g e a c t i o n c o n f i d e n t i a l u n t i l a d e c r e e 
o f d i s s o l u t i o n o f m a r r i a g e has been e n t e r e d . 
I t w o u l d appear t h a t t h e C l e r k s o f D i s t r i c t 
C o u r t a r e r e q u i r e d t o i n c l u d e o r d e r s i n . a 
d i s s o l u t i o n o f m a r r i a g e a c t i o n i n t h e r e c o r d 
book r e q u i r e d by 7 0 t h Iowa A c t s , C h a p t e r 186, 
§ 9104, s i n c e t h e y a r e n o t s p e c i f i c a l l y 
exempted f r o m i n c l u s i o n i n t h a t r e c o r d book. 

T h i s l e t t e r i s t o r e q u e s t an o p i n i o n as t o 
t h e a p p r o p r i a t e method t o r e c o n c i l e t h o s e two 
s e c t i o n s , o r i f t h e y c a n n o t be r e c o n c i l e d , 
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y o u r s u g g e s t i o n as t o how t h e C l e r k s o f C o u r t 
s h o u l d comply w i t h t h e mandates o f b o t h 
s e c t i o n s . 

1983 Iowa A c t s , Ch. 186, § 9104 p r o v i d e s i n p a r t as f o l l o w s : 

1. The r e c o r d s o f t h e c o u r t c o n s i s t o f 
t h e o r i g i n a l p a p e r s f i l e d i n a l l p r o c e e d i n g s . 

2. The f o l l o w i n g books s h a l l be k e p t by 
t h e c l e r k : 

a, A r e c o r d book w h i c h c o n t a i n s the 
e n t r i e s o f t h e p r o c e e d i n g s o f t h e c o u r t and 
w h i c h has an i n d e x r e f e r r i n g t o each p r o ­
c e e d i n g i n each cause under t h e names o f t h e 
p a r t i e s , b o t h p l a i n t i f f and d e f e n d a n t , and 
u n d e r t h e name o f each p e r s o n i n e i t h e r 
p a r t y . 

* * * 

T h i s p r o v i s i o n was p r e v i o u s l y f o u n d i n Iowa Code § 331.704" 
( 1 9 8 3 ) , and b e f o r e t h a t i n Iowa Code §§ 606.7 and 606.8 ( 1 9 8 1 ) . 
D e s p i t e t h e s e r e c o d i f i c a t i o n s , t h i s p r o v i s i o n has s u b s t a n t i v e l y 
r e m a i n e d unchanged. 

S e c t i o n 68A.2 p r o v i d e s t h a t : 

E v e r y c i t i z e n o f Iowa s h a l l have t h e r i g h t t o 
examine a l l p u b l i c r e c o r d s and t o copy such 
r e c o r d s , and t h e news media may p u b l i s h s u c h 
r e c o r d s , u n l e s s some o t h e r p r o v i s i o n o f t h e 
Code e x p r e s s l y l i m i t s s u ch r i g h t o r r e q u i r e s 
s u c h r e c o r d s t o be k e p t s e c r e t o r c o n f i -
d e n t i a l '. ~ 

(emphasis added) Records o f t h e c l e r k o f d i s t r i c t c o u r t u nder 
§ 9104 u n q u e s t i o n a b l y c o n s t i t u t e p u b l i c r e c o r d s as t h a t t e rm i s 
d e f i n e d i n § 68A.1; f u r t h e r , t h e r e i s no p r o v i s i o n i n Ch. 68A o r 
any o t h e r s t a t u t o r y p r o v i s i o n t h a t we can f i n d t h a t w o u l d 
g e n e r a l l y exempt r e c o r d s i n t h e c l e r k ' s o f f i c e f r om d i s c l o s u r e . 
See § 68A.7. 

However, § 598.26 e x p r e s s l y p r o v i d e s as f o l l o w s : 

The r e c o r d and e v i d e n c e i n each case o f 
m a r r i a g e d i s s o l u t i o n s h a l l be k e p t p u r s u a n t 
t o t h e f o l l o w i n g p r o v i s i o n s : 
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1. U n t i l a decree o f d i s s o l u t i o n has been 
e n t e r e d , t h e r e c o r d and e v i d e n c e s h a l l be 
c l o s e d . t o a l l b u t t h e c o u r t a n d . i t s o f f i c e r s . 
No" o f f i c e r o r o t h e r p e r s o n s h a l l p e r m i t a~" 
copy o f any o f the t e s t i m o n y , o r p l e a d i n g , o r 
the s u b s t a n c e t h e r e o f , t o be made a v a i l a b l e 
t o any p e r s o n o t h e r t h a n a p a r t y t o t h e 
a c t i o n o r a p a r t y ' s a t t o r n e y . N o t h i n g i n 
t h i s s u b s e c t i o n s h a l l be c o n s t r u e d t o p r o ­
h i b i t p u b l i c a t i o n o f t h e o r i g i n a l n o t i c e as 
p r o v i d e d by t h e r u l e s o f c i v i l p r o c e d u r e . 

2. The c o u r t s h a l l , i n t h e absence o f 
o b j e c t i o n by a n o t h e r p a r t y , g r a n t a m o t i o n b y 
a p a r t y t o r e q u i r e the s e a l i n g o f an answer 
to an i n t e r r o g a t o r y o r o f a f i n a n c i a l s t a t e ­
ment f i l e d p u r s u a n t t o s e c t i o n 598.13. The 
c o u r t may i n i t s d i s c r e t i o n g r a n t a motion~T"y 
a p a r t y t o r e q u i r e t h e s e a l i n g o f any o t h e r 
i n f o r m a t i o n w h i c h i s p a r t o f the r e c o r d o f 
the c a s e e x c e p t f o r c o u r t o r d e r s , d e c r e e s and 
any judgments' I f t h e c o u r t g r a n t s a m o t i o n 
t o r e q u i r e t h e s e a l i n g o f i n f o r m a t i o n i n t h e 
c a s e , the s e a l e d i n f o r m a t i o n s h a l l n o t 
t h e r e a f t e r be made a v a i l a b l e t o any p e r s o n 
o t h e r t h a n a p a r t y t o t h e a c t i o n o r a p a r t y ' s 
a t t o r n e y e x c e p t upon o r d e r o f t h e c o u r t f o r 
good cause shown. 

3. I f t h e a c t i o n i s d i s m i s s e d , judgment 
f o r c o s t s s h a l l be e n t e r e d i n t h e judgment 
d o c k e t and l i e n i n d e x . The c l e r k s h a l l 
m a i n t a i n a s e p a r a t e d o c k e t f o r d i s s o l u t i o n o f 
m a r r i a g e a c t i o n s . 

4. V i o l a t i o n o f t h e p r o v i s i o n s o f t h i s 
s e c t i o n s h a l l be a s e r i o u s misdemeanor. 

(emphasis added) P u r s u a n t t o t h i s p r o v i s i o n , t h e r e c o r d and 
e v i d e n c e i n d i s s o l u t i o n cases i s t o be k e p t c o n f i d e n t i a l u n t i l a 
d e c r e e o f d i s s o l u t i o n has been e n t e r e d . § 5 9 8 . 2 6 ( 1 ) . We b e l i e v e 
the r e c o r d i n a p e n d i n g d i s s o l u t i o n c a s e w o u l d i n c l u d e any o r d e r s 
e n t e r e d b e f o r e t h e f i n a l d e c r e e i s e n t e r e d . The c o u r t a d d i ­
t i o n a l l y has t h e d i s c r e t i o n upon t h e r e q u e s t o f a p a r t y t o s e a l 
any i n f o r m a t i o n t h a t i s p a r t o f t h e r e c o r d e x c e p t f o r c o u r t 
o r d e r s , d e c r e e s , and judgments. § 5 9 8 . 2 6 ( 2 ) . A c c o r d i n g l y , once 
a f i n a l d i s s o l u t i o n d e c r e e i s e n t e r e d , r e q u e s t e d p o r t i o n s o f t h e 
r e c o r d may be s e a l e d , b u t any o r d e r s , d e c r e e s , and judgments 
c o u l d n e v e r be s e a l e d and wou l d a l w a y s be c o n s i d e r e d p u b l i c 
r e c o r d s , even i f t h e y had p r e v i o u s l y n o t been d i s c l o s e d t o t h e 
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p u b l i c p u r s u a n t t o § 5 9 8 . 2 6 ( 1 ) . F i n a l l y , t h e c l e r k i s s p e c i f i ­
c a l l y d i r e c t e d t o m a i n t a i n a s e p a r a t e d o c k e t f o r d i s s o l u t i o n 
a c t i o n s . § 5 9 8 . 2 6 ( 3 ) . T h i s r e q u i r e m e n t was p r e s u m a b l y imposed 
t o f a c i l i t a t e c o m p l i a n c e w i t h t h e c o n f i d e n t i a l i t y r e q u i r e m e n t s o f 
§ 598.26. 

A c c o r d i n g l y , i t i s our o p i n i o n t h a t t h e s t a t u t o r y r e q u i r e ­
ments a r e c l e a r . The s p e c i f i c r e q u i r e m e n t o f § 598.26(1) t h a t 
th e r e c o r d and e v i d e n c e i n d i s s o l u t i o n c a s e s be k e p t c o n f i d e n t i a l 
u n t i l a d i s s o l u t i o n d e c r e e has been e n t e r e d , and t h e p r o v i s i o n i n 
§ 598.26(2) t h a t such e v i d e n c e may be s e a l e d a t t h e d i s c r e t i o n o f 
the c o u r t , c o n s t i t u t e e x p r e s s e x c e p t i o n s t o t h e d i s c l o s u r e 
r e q u i r e m e n t o f Ch. 68A. These documents must be k e p t c o n f i d e n ­
t i a l i n a c c o r d a n c e w i t h § 598.26, w h i c h f u r t h e r r e q u i r e s t h e 
c l e r k t o keep a s e p a r a t e d o c k e t f o r d i s s o l u t i o n c a s e s t o f a c i l i ­
t a t e t h i s c o n f i d e n t i a l i t y r e q u i r e m e n t . However, once t h e d i s ­
s o l u t i o n d e c r e e i s e n t e r e d , any o r d e r s , judgments, o r d e c r e e s 
w o u l d be p u b l i c r e c o r d s p u r s u a n t t o § 5 9 8 . 2 6 ( 2 ) . See a l s o 
Op.Att'yGen. #81-9-3(L) ( s u p p o r t r e c o r d book i s a c o n f i d e n t i a l 
r e c o r d ) ; Op.Att'yGen. #81-3-5(L) ( s u p p o r t r e c o r d book e s t a b l i s h e d 
by § 598.22 s h o u l d n o t be open t o p u b l i c i n s p e c t i o n , b u t o n l y t o 
the p a r t i e s and t h e i r a t t o r n e y s ) ; 1976 Op.Att'yGen. 95 ( c l e r k i s 
n o t r e q u i r e d t o i n d e x d i s s o l u t i o n s a c t i o n i n l i s pendens book)". 

I n l i g h t o f t h e s e c o n c l u s i o n s , t h e d u t i e s o f t h e c l e r k o f 
c o u r t w i t h r e g a r d t o Ch. 68A and § 598.26 a r e as f o l l o w s . F i r s t , 
t h e c l e r k i s r e q u i r e d t o keep a s e p a r a t e d o c k e t f o r d i s s o l u t i o n 
a c t i o n s . § 5 9 8 . 2 6 ( 3 ) . The r e c o r d and a l l t h e e v i d e n c e i n such 
a c t i o n s i s t o be k e p t c o n f i d e n t i a l u n t i l a f i n a l d i s s o l u t i o n 
d e c r e e i s e n t e r e d , u n l e s s t h e c o u r t o r d e r s c e r t a i n p o r t i o n s o f 
the r e c o r d s e a l e d p u r s u a n t t o § 5 9 8 . 2 6 ( 2 ) , i n w h i c h c a s e t h o s e 
p o r t i o n s a r e k e p t c o n f i d e n t i a l on a permanent b a s i s . W h i l e 
c e r t a i n p o r t i o n s o f t h e d i s s o l u t i o n o f m a r r i a g e -docket may t h u s 
be c o n f i d e n t i a l w h i l e o t h e r p o r t i o n s a r e p u b l i c r e c o r d s , t h e 
c l e r k does n o t have t h e o p t i o n o f k e e p i n g t h e e n t i r e d o c k e t 
c o n f i d e n t i a l f o r t h e sake o f c o n v e n i e n c e . See Op.Att'yGen. 
#82-10-3 ( r e c o r d s c u s t o d i a n may n o t keep e n t i r e r e c o r d c o n f i ­
d e n t i a l on t h e ground t h a t p a r t o f i t may be k e p t c o n f i d e n t i a l ; 
however, c u s t o d i a n may d e l e t e c o n f i d e n t i a l i n f o r m a t i o n ) . 

TOW:rep 



TAXATION: Assignment By County o f Scavenger Tax S a l e C e r t i f i c a t e o f 
P u r c h a s e . Iowa Code §§446. 19, 446.31, 447.1, 447. 12, 448. 1 '(1983). 
Board o f S u p e r v i s o r s can compromise and a s s i g n c e r t i f i c a t e o f p u r c h a s e 
d u r i n g t h e n i n e t y day p e r i o d a f t e r d a t e o f completed s e r v i c e o f n o t i c e 
o f e x p i r a t i o n o f r i g h t o f r e d e m p t i o n . Even i f a compromise i s n o t 
made, c e r t i f i c a t e o f purchase can be a s s i g n e d by board o f s u p e r v i s o r s 
f o r f u l l amount. Where t h e n o t i c e o f e x p i r a t i o n i s g i v e n by t h e 
h o l d e r o f t h e c e r t i f i c a t e o f p u r c h a s e , a subsequent assignment o f t h e 
c e r t i f i c a t e does n o t r e q u i r e the a s s i g n e e t o g i v e such n o t i c e a g a i n . 
Where no compromise i s i n v o l v e d , assignment by county o f c e r t i f i c a t e 
o f purchase s h o u l d i n c l u d e a l l c o s t s which a r e a s s o c i a t e d w i t h t h e 
r e q u i r e m e n t s o f Iowa Code C h a p t e r s 446 and 447 and can i n c l u d e a l l 
o t h e r c o s t s i n c u r r e d by c o u n t y . ( G r i g e r t o M a h a f f e y , 2/10/84) 
#84-2-8(L) 

F e b r u a r y 10, 1984 

M i c h a e l W. Maha f f e y 
Poweshiek County A t t o r n e y 
405 E. Main 
Montezuma, IA 50171 

Dear Mr. Ma h a f f e y : 

You have r e q u e s t e d an o p i n i o n o f the A t t o r n e y G e n e r a l as f o l l o w s : 

I n o r d e r t o c o n s i d e r the q u e s t i o n s t o be a d d r e s s e d , 
t h e f o l l o w i n g f a c t s s h o u l d be assumed. The County 
i s t h e p u r c h a s e r and h o l d e r o f the c e r t i f i c a t e o f 
pu r c h a s e from a sc a v e n g e r s a l e p u r s u a n t t o S e c t i o n 
446.19 o f t h e Code. The County has h e l d the c e r ­
t i f i c a t e f o r a y e a r o r more p u r s u a n t t o t h e law 
and no assignment has been made d u r i n g t h a t p e r i o d 
o f t i m e p u r s u a n t t o S e c t i o n 446.31 o f t h e Code. I t 
s h o u l d f u r t h e r be assumed t h a t t h e a p p r o p r i a t e 
newspaper p u b l i c a t i o n s have been p u b l i s h e d , t h e 
p e o p l e I n whose name the p r o p e r t y I s h e l d have been 
n o t i f i e d a c c o r d i n g t o law o f the e x p i r a t i o n o f 
r i g h t o f r e d e m p t i o n and any l i e n h o l d e r s and mortga­
gees have been n o t i f i e d p u r s u a n t t o law I n com­
p l i a n c e w i t h t h e r e q u i r e m e n t s o f C h a p t e r 447 o f the 
Code. The o n l y r e q u i r e m e n t t h a t i s l e f t t o f u l f i l l 
b e f o r e the County can t a k e a t a x deed p u r s u a n t t o 
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S e c t i o n 448.1 o f the Code i s t o w a i t f o r t h e e x p i r a ­
t i o n o f n i n e t y days from t h e date o f completed s e r ­
v i c e . I t i s t h i s n i n e t y day p e r i o d from t h e dat e 
o f c o m p l e t e d s e r v i c e t h a t i s the key t o t h e 
q u e s t i o n s asked i n t h i s o p i n i o n . 

D u r i n g t h i s n i n e t y day p e r i o d , a p a r t y o r p a r t i e s 
r e q u e s t from t h e County an assignment o f the c e r ­
t i f i c a t e o f p u r c h a s e . The q u e s t i o n s t h a t we would 
l i k e t o have a d d r e s s e d a r e as f o l l o w s : 

1. G i v e n t h e f a c t t h a t t h e r e has been a r e q u e s t 
f o r an assignment made d u r i n g the n i n e t y days from 
the d a t e o f completed s e r v i c e o f t h e n o t i c e p r o ­
v i d e d i n S e c t i o n 447.12, can the Board o f Sup e r ­
v i s o r s compromise and a s s i g n the s a i d c e r t i f i c a t e 
o f p u r c h a s e , w i t h t h e w r i t t e n a p p r o v a l o f a l l t a x -
l e v y i n g and t a x - c e r t i f y i n g b o d i e s h a v i n g any 
i n t e r e s t i n s a i d g e n e r a l t a x e s , p u r s u a n t t o S e c t i o n 
446.31, d u r i n g t h i s n i n e t y day p e r i o d o f tim e ? 

2. I f compromise cannot be made d u r i n g t h i s 
n i n e t y day p e r i o d , can an assignment o f t h e c e r ­
t i f i c a t e w i t h o u t compromise be made under t h e laws 
o f t h e S t a t e o f Iowa? 

3. I f ass i g n m e n t o f t h e c e r t i f i c a t e o f p u r c h a s e 
i s made, does t h e a s s i g n e e s t a n d I n t h e County's 
l e g a l p o s i t i o n as t h a t p o s i t i o n r e l a t e s t o t h e 
com p l e t e d s e r v i c e r e q u i r e d b e f o r e a deed can be 
exe c u t e d ? 

4. I f t h e r e i s an ass i g n m e n t o f t h e c e r t i f i c a t e 
o f p u r c h a s e but no compromise, can a l l c o s t s a s s o ­
c i a t e d w i t h t h a t p a r c e l o f r e a l e s t a t e and t h e 
r e q u i r e m e n t s o f C h a p t e r s 446, 447 and 448 be 
i n c l u d e d i n t h e a s s i g n m e n t ? 

5. I f t h e a s s i g n e e cannot t a k e t h e p l a c e o f t h e 
County f o r the p u r p o s e s o f meeting t h e n i n e t y day 
from d a t e o f co m p l e t e d s e r v i c e o f t h e n o t i c e 
r e q u i r e m e n t , when does t h e n i n e t y day t i m e l i m i t 
s t a r t f o r t h e a s s i g n e e ? 

Iowa Code §446.31 (1983) p r o v i d e s : 

"The c e r t i f i c a t e o f p u r c h a s e s h a l l be a s s i g n a b l e by 
endorsement and e n t r y i n t h e r e g i s t e r o f t a x s a l e s 
i n t h e o f f i c e o f c o u n t y t r e a s u r e r o f the c o u n t y 
from w h i c h s a i d c e r t i f i c a t e i s s u e d , and when such 
a s s i g n m e n t i s so e n t e r e d , i t s h a l l v e s t I n t h e 
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W. Mahaffey 

a s s i g n e e o r h i s l e g a l r e p r e s e n t a t i v e s a l l the r i g h t 
and t i t l e o f the a s s i g n o r . The s t a t e m e n t i n t h e 
t r e a s u r e r ' s deed o f t h e f a c t o f t h e assignment 
s h a l l be p r e s u m p t i v e e v i d e n c e t h e r e o f . When t h e 
county a c q u i r e s a c e r t i f i c a t e o f p u r c h a s e and has 
the same i n i t s p o s s e s s i o n f o r one y e a r , or more, 
th e board o f s u p e r v i s o r s may compromise and a s s i g n 
t h e s a i d c e r t i f i c a t e o f p u r c h a s e , w i t h t h e w r i t t e n 
a p p r o v a l o f a l l t a x - l e v y i n g and t a x - c e r t i f y i n g 
b o d i e s h a v i n g any i n t e r e s t i n s a i d g e n e r a l t a x e s . 
A l l money r e c e i v e d f rom assignment o f s a i d c e r t i f i ­
c a t e s s h a l l be a p p o r t i o n e d t o the t a x - l e v y i n g and 
c e r t i f y i n g b o d i e s i n p r o p o r t i o n t o t h e i r i n t e r e s t s 
i n the t a x e s f o r w h i c h s a i d r e a l e s t a t e was s o l d . " 

The answer t o your f i r s t q u e s t i o n i s d i c t a t e d by t h e Iowa Supreme 
C o u r t ' s d e c i s i o n i n F l e c k v. Duro, 227 Iowa 356, 283 N.W. 426 ( 1 9 3 9 ) . 
I n F l e c k , P o l k County was the b i d d e r a t a s c a v e n g e r s a l e f o r d e l i n ­
quent t a x e s , I n t e r e s t , and p e n a l t y , and r e c e i v e d a c e r t i f i c a t e o f 
p u r c h a s e . N o t i c e o f e x p i r a t i o n o f r i g h t o f r e d e m p t i o n from the t a x 
s a l e was g i v e n by P o l k County on O c t o b e r 16 , 1 9 3 7 . A f f i d a v i t o f s e r ­
v i c e was made on November 9 , 1937 . On December 15> 1937, P o l k County 
a s s i g n e d t h e c e r t i f i c a t e t o t h e c i t y o f Des Moines w h i c h , on December 
16, 1 9 3 7 , a s s i g n e d t h e c e r t i f i c a t e t o Leo F l e c k . No re d e m p t i o n was 
made from t h e t a x s a l e w i t h i n n i n e t y days from t h e s e r v i c e o f t h e 
r e d e m p t i o n n o t i c e . A t a x deed was i s s u e d t o Leo F l e c k on F e b r u a r y 9 , 
1 9 3 8 . The Cou r t h e l d t h a t t h e assignment by P o l k County o f the c e r ­
t i f i c a t e o f p u r c h a s e , d u r i n g t h e n i n e t y day r e d e m p t i o n p e r i o d , was 
v a l i d , and t h a t Leo F l e c k was e n t i t l e d t o a t a x deed. I f assignment 
as s u c h can be made d u r i n g the n i n e t y day r e d e m p t i o n p e r i o d , a s s i g n ­
ment accompanied by compromise can a l s o be made. Your f i r s t q u e s t i o n 
i s answered i n the a f f i r m a t i v e . 

Your second q u e s t i o n , i n e s s e n c e , concerns whether a c o u n t y , as a 
h o l d e r o f a c e r t i f i c a t e o f p u r c h a s e , can make an assi g n m e n t w i t h o u t 
making a compromise. Iowa Code §7265 ( 1 9 3 5 ) , t h e p r e d e c e s s o r o f 
§446.31, p r o v i d e d : 

"The c e r t i f i c a t e o f p u r c h a s e s h a l l be a s s i g n a b l e 
by endorsement and e n t r y i n t h e r e g i s t e r o f t a x 
s a l e s I n t h e o f f i c e o f c o u n t y t r e a s u r e r o f the 
cou n t y from w h i c h s a i d c e r t i f i c a t e i s s u e d , and 
when such assignment i s so e n t e r e d , i t s h a l l v e s t 
i n the a s s i g n e e o r h i s l e g a l r e p r e s e n t a t i v e s a l l 
t h e r i g h t and t i t l e o f the a s s i g n o r . The S t a t e ­
ment i n t h e t r e a s u r e r ' s deed o f the f a c t o f t h e 
assi g n m e n t s h a l l be p r e s u m p t i v e e v i d e n c e t h e r e o f . " 
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T h i s was t h e assignment s t a t u t e I n v o l v e d I n F l e c k v. Duro, 227 Iowa 
3 5 6 , 288 N.W. 426 ( 1 9 3 9 ) . 

S e c t i o n 7265 was amended I n 1939 t o add the f o l l o w i n g : 

"When t h e co u n t y a c q u i r e s a c e r t i f i c a t e o f p u r ­
chase and has t h e same i n i t s p o s s e s s i o n f o r one 
y e a r , o r more, the bo a r d o f s u p e r v i s o r s may .com­
pr o m i s e and a s s i g n t h e s a i d c e r t i f i c a t e o f p u r ­
c h a s e , w i t h t h e w r i t t e n a p p r o v a l o f a l l t a x - l e v y i n g 
and t a x c e r t i f y i n g b o d i e s h a v i n g any I n t e r e s t i n 
s a i d g e n e r a l t a x e s . A l l money r e c e i v e d from a s s i g n ­
ment o f s a i d c e r t i f i c a t e s s h a l l be a p p o r t i o n e d t o 
the t a x - l e v y i n g and c e r t i f y i n g b o d i e s i n p r o p o r t i o n 
t o t h e i r I n t e r e s t s i n t h e t a x e s f o r w h i c h s a i d r e a l 
e s t a t e was s o l d . " 

1939 Iowa A c t s , c h . 2 1 0 . 

S e c t i o n 7 2 6 5 , as i t e x i s t e d i n t h e 1937 s i t u a t i o n I n v o l v e d i n 
F l e c k , made no e x p r e s s m e n t i o n o f assignment o f t a x s a l e c e r t i f i c a t e 
o f p u r c h a s e s by a c o u n t y . N e v e r t h e l e s s , i t i s c l e a r t h a t a co u n t y 
c o u l d make an a s s i g n m e n t . B u t , p r i o r t o enactment o f 1939 Iowa A c t s , 
ch. 2 1 0 , t h e county, b o a r d o f s u p e r v i s o r s had no a u t h o r i t y t o a s s i g n 
th e c e r t i f i c a t e and compromise t h e t a x e s . . C_f. 1932 Op.Att'yGen. 1 8 3 . 

W h i l e t h e 1939 l e g i s l a t i o n gave t h e board o f s u p e r v i s o r s t h e 
a u t h o r i t y , under c e r t a i n c r i t e r i a , t o a s s i g n and compromise t h e c e r t i 
f i c a t e o f p u r c h a s e , we do not b e l i e v e t h a t t h i s l e g i s l a t i o n a b r o g a t e d 
the c o u n t y ' s a b i l i t y t o make an assignment w i t h o u t compromise, as i n 
the F l e c k c a s e . 

I n I s a a c s o n v. Iowa S t a t e Tax Commission, 183 N.W.2d 6 9 3 , 695 
(Iowa 1971), t h e Iowa Supreme C o u r t s t a t e d : 

" C o n s t r u c t i o n o f any s t a t u t e must be r e a s o n a b l e , 
s e n s i b l e and f a i r l y made w i t h t h e view o f c a r r y ­
i n g o u t t h e o b v i o u s I n t e n t i o n o f t h e l e g i s l a t u r e 
e n a c t i n g I t . C o n s t r u c t i o n r e s u l t i n g i n u n r e a s o n ­
a b l e n e s s and a b s u r d consequences w i l l be a v o i d e d . 
K r u e g e r v. F u l t o n , Iowa, 169 N.W. 8 7 5 , 8 7 7 ; 
J a n s o n v. F u l t o n , Iowa, 162 N.W.2d 4 3 8 , 442, 
4 4 3 ; F r a n c e v. B e n t e r , 256 Iowa 5 3 4 , 541, 128 
N.W.2d 2 6 8 , 2 7 2 . " 

I f t h e 1939 l e g i s l a t i o n was c o n s t r u e d t o r e q u i r e t h a t a county c o u l d 
o n l y a s s i g n a t a x s a l e c e r t i f i c a t e i n a compromise s i t u a t i o n , t h e n i f 
the a s s i g n e e s u b s e q u e n t l y o b t a i n e d a t a x deed, t h e f u l l amount o f t h e 
t a x e s f o r w h i c h t h e p r o p e r t y was s o l d a t s c a v e n g e r s a l e would n e v e r b 
p a i d . I t i s a b s u r d and u n r e a s o n a b l e t o c o n s t r u e t h e 1939 l e g i s l a t i o n 
t o p r e c l u d e t h e co u n t y from o b t a i n i n g , by a s s i g n m e n t , t h e f u l l amount 
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to which i t would be otherwise e n t i t l e d under i t s bid pursuant to 
§446 .19 i f no assignment had been made and, instead, redemption had 
occurred. The board of supervisors and the tax-levying and tax-
c e r t i f y i n g bodies, having an i n t e r e s t i n the taxes, may desire to 
effectuate a compromise i n assigning the tax sale c e r t i f i c a t e of 
purchase, but i t i s unreasonable to construe §446 .31 to require that 
some sort of compromise be sought when, instead, an assignment can be 
made f o r the f u l l amount. Thus, we are of the opinion that your 
second question requires an affirmative answer. 

The Fleck case also provides the answer to your t h i r d question. 
The Court stated i n 227 Iowa at 365: 

"I t Is next contended that, assuming the assign­
ments were v a l i d , the notice of expiration given by 
the county was not s u f f i c i e n t and that there should 
have been another notice served by the assignee. 
The purpose of the notice i s to give the owner of 
the property ninety days i n which to make arrange­
ments to redeem. One notice services t h i s purpose 
and i s a l l the law requires, If i t Is given by the 
then holder of the tax sale c e r t i f i c a t e . To 
require such assignee, i n turn, to give another 
notice of expiration would be an unreasonable 
requirement and would serve no useful purpose. 
Appellant c i t e s no authority to sustain h i s claim." 

Your t h i r d question requires an affirmative answer. Therefore, there 
i s no response required to your f i f t h question. 

Your fourth question concerns whether costs can be Included i n 
the assignment where no compromise occurs. Iowa Code §446 .19 ( 1 9 8 3 ) 
requires that the county's bid, at scavenger sale, be f o r an "amount 
of a l l delinquent general taxes, s p e c i a l assessments, i n t e r e s t , 
penalties and costs charged against the r e a l estate" except that no 
money i s paid at that time. Iowa Code § 4 4 7 . 1 ( 1 9 8 3 ) requires, f o r 
redemption purposes, that the redeemer pay an amount which would 
include "costs paid by the purchaser or the purchaser's assignee f o r 
any subsequent year." In addition, c e r t a i n costs are set f o r t h i n 
Iowa Code § 4 4 7 . 1 3 ( 1 9 8 3 ) . Upon redemption, these costs must be paid, 
even i f the taxes have been compromised. 1942 Op.Att'yGen. 9 3 . Where 
the county assigns the c e r t i f i c a t e of purchase, i n the absence of 
compromise and redemption, the only source f o r recovery of costs i s 
the assignee. 

The county, as a tax sale purchaser, has no t i t l e or right of 
possession to the property p r i o r to issuance of a tax deed and, there­
fore, i s not generally obligated to incur expenses associated only 
with the property. Currington v. Black Hawk County, 184 N.W.2d 6?5 
(Iowa 1 9 7 D ; 1978 Op.Att'yGen. 2 3 3 , 234. However, i f the county 
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s h o u l d i n c u r expense a s s o c i a t e d w i t h the r e a l e s t a t e , t h e r e i s no 
r e a s o n why the county would be p r e c l u d e d from a t t e m p t i n g t o r e c o v e r 
s u c h c o s t s I n t h e a s s i g n m e n t . C_f. 1940 Op.Att'yGen. 607. 

T h e r e f o r e , where no compromise i s i n v o l v e d , an assignment by t h e 
c o u n t y s h o u l d i n c l u d e a l l c o s t s w h i c h a r e i n c l u d e d i n t h e c o u n t y ' s b i d 
under §446 .19 and a l l o t h e r c o s t s w h i c h a r e i n c u r r e d and w h i c h a r e 
a s s o c i a t e d w i t h t h e r e q u i r e m e n t s o f Iowa Code C h a p t e r s 446 and 447. 
I n a d d i t i o n , t h e c o u n t y can a t t e m p t t o i n c l u d e i n t h e assignment,any 
o t h e r c o s t s w h i c h I t i n c u r r e d . 

C o s t s u n i q u e t o Iowa Code Chapter 448 (1983) would o n l y be the 
t h r e e d o l l a r f e e f o r a t a x deed i s s u e d by the county t r e a s u r e r t o the 
t a x s a l e c e r t i f i c a t e h o l d e r I n the event t h a t t h e r e I s no r e d e m p t i o n . 
T h i s c o s t would n o t be i n c l u d e d i n the assignment s i n c e i t would not 
have been i n c u r r e d a t t h a t t i m e . 

V e r y t r u l y y o u r s , 

H a r r y M. G r i g e r 
S p e c i a l A s s i s t a n t A t t o r n e y G e n e r a l WP2 



COUNTIES; M u n i c i p a l T o r t C l a i m s ; Duty o f c o u n t y t o d e f e n d and 
i n d e m n i f y employees o f county b o a r d s . Iowa Code C h a p t e r 613A 
(1983); S e c t i o n s 613A.2; 613A.7; 613A.8. A l l a p p o i n t e e s t o 
county b o a r d s a r e c o u n t y employees f o r t h e p u r p o s e s o f Ch. 613A, 
b u t t h e d e t e r m i n a t i o n o f w h i c h g o v e r n m e n t a l e n t i t y has t h e d u t y 
t o d e f e n d and i n d e m n i f y a p a r t i c u l a r employee under Ch. 613A f o r 
a c t s and o m i s s i o n s o c c u r r i n g w i t h i n t h e scope o f h i s o r h e r 
d u t i e s depends on an a n a l y s i s o f t h e s p e c i f i c s t a t u t o r y 
p r o v i s i o n s g o v e r n i n g each p a r t i c u l a r b o a r d and i t s employees. 
(Weeg t o Murtaugh, S h e l b y County A t t o r n e y , 2/9/84) #84-2-7(L) 

Mr. D a n i e l J . Murtaugh F e b r u a r y 9, 1984 
S h e l b y County A t t o r n e y 
602 M a r k e t S t r e e t 
H a r l a n , Iowa 51537 

Dear Mr. Murtaugh: 

You have r e q u e s t e d an o p i n i o n o f t h e A t t o r n e y G e n e r a l 
c o n c e r n i n g w hether t h e county a s s e s s o r , members o f t h e b o a r d o f 
r e v i e w , members o f t h e c o n f e r e n c e b o a r d , and a p p o i n t e e s t o o t h e r 
c o u n t y b o a r d s g e n e r a l l y , a r e c o u n t y employees f o r t h e p u r p o s e o f 
d e t e r m i n i n g "whether t h e c o u n t y w o u l d be r e q u i r e d t o d e f e n d and 
i n d e m n i f y them under i t s l i a b i l i t y and e r r o r s and i n d e m n i t y 
i n s u r a n c e c o v e r a g e . " I t i s our o p i n i o n t h a t a l l t h e p e r s o n s 
d i s c u s s e d i n y o u r o p i n i o n r e q u e s t a r e c o u n t y employees f o r t h e 
p u r p o s e s o f Iowa Code Chapter 613A ( 1 9 8 3 ) , t h e Iowa M u n i c i p a l 
T o r t C l a i m s A c t . However, t h e c o u n t y does n o t have t h e d u t y t o 
d e f e n d and i n d e m n i f y a l l co u n t y employees f o r a c t s and o m i s s i o n s 
under Ch. 613A. The q u e s t i o n o f w h i c h e n t i t y has t h a t d u t y 
depends on an a n a l y s i s o f t h e s p e c i f i c s t a t u t o r y p r o v i s i o n s 
g o v e r n i n g e a c h p a r t i c u l a r b o a r d and i t s employees. 

Our a n a l y s i s b e g i n s w i t h a r e v i e w o f § 613A.2, w h i c h d e f i n e s 
the t e r m "employee" f o r the p u r p o s e s o f Ch. 613A as any p e r s o n : 

. . . who p e r f o r m s s e r v i c e s f o r a m u n i c i ­
p a l i t y whether o r n o t t h e p e r s o n i s compen­
s a t e d f o r t h e s e r v i c e s , u n l e s s t h e s e r v i c e s 
a r e p e r f o r m e d o n l y as an i n c i d e n t t o the 
p e r s o n ' s a t t e n d a n c e a t a m u n i c i p a l i t y 
f u n c t i o n . 

(emphasis added) 

N e x t , § 613A.8 r e q u i r e s the c o u n t y t o d e f e n d any o f i t s 
o f f i c e r s and employees, " e l e c t e d o r a p p o i n t e d " (emphasis a d d e d ) , 
and t o save h a r m l e s s and i n d e m n i f y t h o s e p e r s o n s a g a i n s t any t o r t 
c l a i m f o r an a l l e g e d a c t o r o m i s s i o n o c c u r r i n g w i t h i n t h e scope 
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o f t h e i r employment o r d u t i e s , w i t h t h e e x c e p t i o n o f w i l l f u l and 
wanton c o n d u c t . S e c t i o n 613A.7 a u t h o r i z e s , b u t does n o t r e q u i r e , 
t h e c o u n t y t o p u r c h a s e l i a b i l i t y i n s u r a n c e t o p r o t e c t i t s e l f 
a g a i n s t such c l a i m s . Thus, i t w o u l d appear a t f i r s t g l a n c e t h a t 
t h e c o u n t y has t h e d u t y under § 613A.8 t o d e f e n d and i n d e m n i f y 
any p e r s o n who p e r f o r m s s e r v i c e s f o r t h e c o u n t y , i n c l u d i n g any 
p e r s o n s who s e r v e as a p p o i n t e e s t o v a r i o u s c o u n t y b o a r d s . See 
1976 Op.Att'yGen. 345 (members o f g o v e r n i n g b o a r d o f s o l i d w a s t e 
agency c r e a t e d by Ch. 28E agreement between c i t i e s c o v e r e d b y 
Ch. 613A); 1970 Op.Att'yGen. 672 ( v o l u n t e e r employees o f 
m u n i c i p a l i t i e s c o v e r e d by Ch. 613A) . 

However, § 613A.8 goes on t o p r o v i d e t h a t : 

. . . Any i n d e p e n d e n t o r autonomous b o a r d o r 
commission o f a m u n i c i p a l i t y h a v i n g a u t h o r i t y 
t o d i s b u r s e funds f o r a p a r t i c u l a r m u n i c i p a l 
f u n c t i o n w i t h o u t a p p r o v a l o f t h e g o v e r n i n g 
body s h a l l s i m i l a r l y d e f e n d , save h a r m l e s s 
and i n d e m n i f y i t s o f f i c e r s and employees 
a g a i n s t s u c h t o r t c l a i m s o r demands. 

Such an " i n d e p e n d e n t o r autonomous b o a r d o r c o m m i s s i o n " i s -
s e p a r a t e l y a u t h o r i z e d , b u t n o t r e q u i r e d , by § 613A.7 t o " p r o c u r e 
l i a b i l i t y i n s u r a n c e w i t h i n t h e f i e l d o f i t s o p e r a t i o n . " Thus, a 
c o u n t y b o a r d w h i c h may d i s b u r s e f u n d s w i t h o u t a p p r o v a l o f t h e 
b o a r d o f s u p e r v i s o r s , and n o t t h e c o u n t y , has t h e d u t y t o d e f e n d 
and i n d e m n i f y i t s employees. 

A c c o r d i n g l y , t h e d e t e r m i n a t i o n o f whether t h e c o u n t y o r an 
i n d i v i d u a l b o a r d o r commission has t h e p r i m a r y r e s p o n s i b i l i t y t o 
d e f e n d and i n d e m n i f y i t s employees w i l l depend on an a n a l y s i s o f 
t h e p a r t i c u l a r s t a t u t o r y p r o v i s i o n s c r e a t i n g s u c h a b o a r d o r 
commission. F o r example, i t i s c l e a r t h a t t h e a s s e s s o r (§§ 441.6 
and 441.17), members o f the c o n f e r e n c e b o a r d (§§ 441.2-441.16), 
and members o f t h e b o a r d o f r e v i e w (§§ 441.31-441.37) p e r f o r m 
s e r v i c e s f o r t h e c o u n t y and t h e r e f o r e a r e c o u n t y employees u n d e r 
t h e d e f i n i t i o n c o n t a i n e d i n § 613A.2. A c c o r d i n g l y , i t w o u l d 
appear t h a t t h e s e p e r s o n s w o u l d be defended and i n d e m n i f i e d b y 
t h e c o u n t y u n d e r § 613A.8 f o r any e r r o r s o r o m i s s i o n s o c c u r r i n g 
w i t h i n t h e scope o f t h e i r employment. 

We n o t e t h a t t h e members o f t h e c o n f e r e n c e b o a r d and t h e 
b o a r d o f r e v i e w , as w e l l as t h e a s s e s s o r , p e r f o r m s e r v i c e s n o t 
o n l y f o r t h e c o u n t y b u t f o r t h e c i t i e s and s c h o o l d i s t r i c t s i n . 
t h e c o u n t y . See Ch. 441. I n d e e d , t h e c o u n t y c o n f e r e n c e b o a r d 
c o n s i s t s o f c i t y mayors, r e p r e s e n t a t i v e s f r o m t h e h i g h s c h o o l 
d i s t r i c t b o a r d o f d i r e c t o r s , and t h e b o a r d o f s u p e r v i s o r s . See 
§ 441.2. 
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However, c l o s e r r e v i e w o f Ch. 441 e s t a b l i s h e s t h a t t h e 
c o n f e r e n c e b o a r d i s an " i n d e p e n d e n t o r autonomous b o a r d o r 
commission" w i t h i n t h e meaning o f §§ 613A.7 and 613A.8. B o t h t h e 
a s s e s s o r (§§ 441.6 and 441.9) and t h e b o a r d o f r e v i e w (§§ 441.31 
and 441.32) a r e employed a t t h e d i s c r e t i o n o f t h e c o n f e r e n c e 
b o a r d . F u r t h e r , § 441.16 e s t a b l i s h e s t h a t t h e c o n f e r e n c e b o a r d 
i s t o a n n u a l l y c o n s i d e r and approve t h e budget o f t h e a s s e s s o r 
and t h e b o a r d o f r e v i e w ; t h i s d u t y i s t o be e x e r c i s e d i n 
a c c o r d a n c e w i t h Ch. 24, The L o c a l Budget Law. The a s s e s s o r i s 
a u t h o r i z e d by t h i s same s e c t i o n t o l e v y a t a x " f o r the 
maintenance o f t h e o f f i c e o f a s s e s s o r and o t h e r assessment 
p r o c e d u r e , " and t h e c o n f e r e n c e b o a r d i s d e c l a r e d t o be t h e 
c e r t i f y i n g b o a r d f o r a l l t a x l e v i e s and e x p e n d i t u r e s , w h i c h a r e 
s u b j e c t t o Ch. 24. § 441.16. Thus, Ch. 441 makes c l e a r t h a t t h e 
c o n f e r e n c e b o a r d i s an independent b o a r d w i t h i n the meaning o f 
§§ 613A.7 and 613A.8, and t h e r e f o r e has t h e d u t y p u r s u a n t t o 
§ 613A.8 t o d e f e n d and i n d e m n i f y i t s employees f o r a c t s and 
o m i s s i o n s w i t h i n t h e scope o f t h e i r employment. A c c o r d i n g l y , t h e 
c o n f e r e n c e b o a r d , r a t h e r t h a n t h e c o u n t y , has t h e o b l i g a t i o n t o 
p u r c h a s e l i a b i l i t y i n s u r a n c e , though such an o b l i g a t i o n i s n o t 
mandatory u n d e r § 613A.7. C o r r e s p o n d i n g l y , t h e c o u n t y i t s e l f has 
no d u t y t o d e f e n d o r i n d e m n i f y employees o f s u c h a b o a r d , and i f 
the c o u n t y does p u r c h a s e l i a b i l i t y i n s u r a n c e under § 613A.7, i t 
has no o b l i g a t i o n t o i n c l u d e such employees w i t h i n i t s c o v e r a g e . 

I n c o n c l u d i n g , we c a u t i o n t h a t t h i s o p i n i o n i s s i m p l y a 
d i s c u s s i o n o f t h e r e l e v a n t law and i n no way d e c i d e s whether 
c e r t a i n employees a r e c o v e r e d under y o u r c o u n t y ' s e x i s t i n g 
l i a b i l i t y i n s u r a n c e p o l i c y . N e g o t i a t i o n and subsequent 
i n t e r p r e t a t i o n o f t h e terms o f such a p o l i c y i s l e f t e n t i r e l y t o 
th e p a r t i e s t o t h a t p o l i c y and i s n o t a p r o p e r s u b j e c t o f an 
a t t o r n e y g e n e r a l ' s o p i n i o n . I n a d d i t i o n , we do n o t by t h i s 
o p i n i o n i m p l i c i t l y l i m i t t h e c o u n t y ' s a u t h o r i t y t o p u r c h a s e 
l i a b i l i t y i n s u r a n c e coverage f o r c o u n t y employees i t i s n o t 
r e q u i r e d t o d e f e n d and i n d e m n i f y : we b e l i e v e t h e c o u n t i e s have 
the a u t h o r i t y under § 613A.7 t o e i t h e r n o t p u r c h a s e l i a b i l i t y 
i n s u r a n c e or, p u r c h a s e any degree o f coverage i t b e l i e v e s 
a p p r o p r i a t e . 

I n c o n c l u s i o n , i t i s o u r o p i n i o n t h a t a l l a p p o i n t e e s t o 
c o u n t y b o a r d s a r e c o u n t y employees f o r t h e p u r p o s e s o f Ch. 613A, 
b u t t h e d e t e r m i n a t i o n o f w h i c h g o v e r n m e n t a l e n t i t y has the d u t y 
t o d e f e n d and i n d e m n i f y a p a r t i c u l a r employee under Ch. 613A f o r 

Fo r a d i s c u s s i o n o f t h e r e l a t i o n s h i p between county 
l i a b i l i t y i n s u r a n c e and t h e c o u n t y i n d e m n i f i c a t i o n f u n d , 
§ 331.427, see Op.Att'yGen. # 8 3 - l l - l ( L ) . 
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a c t s and o m i s s i o n s o c c u r r i n g w i t h i n t h e scope o f h i s o r h e r 
d u t i e s depends on an a n a l y s i s o f t h e s p e c i f i c s t a t u t o r y 
p r o v i s i o n s g o v e r n i n g each p a r t i c u l a r b o a r d and i t s employees. 

TOW:rep 



COUNTIES; S h e r i f f ; C i v i l s e r v i c e f o r deputy s h e r i f f s ; R e g u l a r , 
r e s e r v e , and s p e c i a l d e p u t i e s : Iowa Code Chs. 80D; 341A ( 1 9 8 3 ) ; 
S e c t i o n s 8 0 B . 3 ( 3 ) ; 80D.1; 3 3 1 . 6 5 2 ( 1 ) ; 331.903; 331,90.4(4); 
341A.6; 341A.7; and 341A.10. (1) The c i v i l s e r v i c e commission 
s h o u l d adopt r u l e s w h i c h s p e c i f y when, how o f t e n , and i n what 
manner e x a m i n a t i o n s s h o u l d be a d m i n i s t e r e d and i n t e r v i e w s 
c o n d u c t e d f o r c i v i l s e r v i c e p o s i t i o n s ; (2) The commission has t h e 
d i s c r e t i o n t o b o t h s e t r e q u i r e m e n t s f o r c i v i l s e r v i c e p o s i t i o n s , 
s u b j e c t t o s t a t u t o r y g u i d e l i n e s , and t o r e j e c t a p p l i c a n t s as 
u n q u a l i f i e d ; (3) Those employees i n t h e s h e r i f f ' s o f f i c e who do 
n o t a c t u a l l y p e r f o r m l a w e n f o r c e m e n t d u t i e s a r e n o t c o v e r e d by 
Ch. 341A; (4) G e n e r a l l y , t h e s h e r i f f w i l l be a s s i s t e d by r e g u l a r 
d e p u t i e s s u b j e c t t o Ch. 341A o r r e s e r v e d e p u t i e s a p p o i n t e d 
p u r s u a n t t o Ch. 80D. The s h e r i f f has a u t h o r i t y p u r s u a n t t o 
§ 331.652(1) t o a p p o i n t s p e c i a l d e p u t i e s , however t h a t a u t h o r i t y 
s h o u l d be e x e r c i s e d o n l y i n v e r y u n u s u a l c i r c u m s t a n c e s . S p e c i a l 
d e p u t i e s may be compensated, b u t t h a t d e c i s i o n i s w i t h i n the s o l e 
d i s c r e t i o n o f t h e b o a r d o f s u p e r v i s o r s . (Weeg t o K r e j c i , 
M a r s h a l l County A t t o r n e y , 2/9/84) #84-2-6(L) 

F e b r u a r y 9, 1984 

Mr. P h i l K r e j c i 
M a r s h a l l County A t t o r n e y 
Mo-K-oT^n County C o u r t h o u s e 

Iowa 50158 
M a r s h a l l 
M a r s h a l l t o w n , 

Dear Mr. K r e j c i : 

P l e a s e note under § 3 o f t h i s o p i n i o n 
t h a t § 331.653(4) s t a t e s t h a t b a i l i f f s 
do not need t o be c o v e r e d by c i v i l 
s e r v i c e even though t h e y may s e r v e 
some law enforcement f u n c t i o n s . They 
a l s o do not need t o be p r o v i d e d law 
enforcement t r a i n i n g . 

You have r e q u e s t e d an o p i n i o n o f the A t t o r n e y G e n e r a l on 
s e v e r a l q u e s t i o n s r e l a t i n g t o t h e c o u n t y c i v i l s e r v i c e commission 
f o r d eputy s h e r i f f s and the s h e r i f f ' s o f f i c e . We s h a l l a d d r e s s 
each q u e s t i o n i n t u r n . 

1. 

Your f i r s t q u e s t i o n i s : 

How o f t e n s h o u l d t h e c i v i l s e r v i c e 
c ommission a d m i n i s t e r e x a m i n a t i o n s and 
c o n d u c t i n t e r v i e w s ? S h o u l d i t be done 
a n n u a l l y o r a t some o t h e r f r e q u e n c y r e l a t e d 
t o t ime? S h o u l d i t be done each t i m e a 
v a c a n c y o c c u r s a t t h e s h e r i f f ' s o f f i c e ? 
S h o u l d i t be done o n l y when t h e commission i s 
u n a b l e t o g e n e r a t e a l i s t o f t e n names? 
R e g a r d i n g t h e l a s t q u e s t i o n , t h e c o m m i s s i o n 
may be a b l e t o g e n e r a t e a l i s t o f twenty 
q u a l i f i e d a p p l i c a n t s . A t t h e t i m e o f t h e 
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n e x t v a c a n c y , t h e y may s t i l l be a b l e t o 
submit t o t h e s h e r i f f a l i s t o f t e n names 
f r o m t h e p r i o r l i s t o f t w e n t y . When t h e n e x t 
v a c a n c y o c c u r s , t h e commission may s t i l l have 
a t l e a s t t e n q u a l i f i e d p e r s o n s whose names 
may be s u b m i t t e d , and so on. 

Iowa Code Ch. 341A (1983) governs c o u n t y c i v i l s e r v i c e f o r 
de p u t y s h e r i f f s . There a r e no s p e c i f i c p r o v i s i o n s i n Ch. 341A 
w h i c h answer y o u r p a r t i c u l a r q u e s t i o n s . However, § 341A.6 s e t s 
f o r t h t h e powers and d u t i e s o f t h e c i v i l s e r v i c e c o m m i s s i o n . 
These d u t i e s i n c l u d e t h e f o l l o w i n g : 

1. To ado p t , and amend as n e c e s s a r y , 
r u l e s p u r s u a n t t o t h e p r o v i s i o n s o f t h i s 
c h a p t e r , w h i c h s h a l l s p e c i f y t h e manner i n 
w h i c h e x a m i n a t i o n s a r e t o be h e l d and" 
a p p o i n t m e n t s , p r o m o t i o n s , t r a n s f e r s , 
r e i n s t a t e m e n t s , d e m o t i o n s , s u s p e n s i o n s , and 
d i s c h a r g e s a r e t o be made. The r u l e s may 
make such o t h e r p r o v i s i o n s r e g a r d i n g 
p e r s o n n e l a d m i n i s t r a t i o n and p r a c t i c e s as a r e 
n e c e s s a r y o r d e s i r a b l e i n c a r r y i n g o u t t h e 
p u r p o s e s o f t h i s c h a p t e r . The commission 
r u l e s , and t h e i r amendments, s h a l l be p r i n t e d 
and made a v a i l a b l e w i t h o u t c o s t t o t h e 
p u b l i c . 

* * * 

(emphasis added) A c c o r d i n g l y , i t i s our o p i n i o n t h a t t h e 
commission s h o u l d adopt r u l e s w h i c h s p e c i f y when, how o f t e n , and 
i n what manner e x a m i n a t i o n s s h o u l d be a d m i n i s t e r e d and i n t e r v i e w s 
c o n d u c t e d f o r c i v i l s e r v i c e p o s i t i o n s . 

W i t h r e g a r d t o y o u r l a s t q u e s t i o n , i t appears y o u assume 
an e l i g i b i l i t y l i s t must i n c l u d e t e n names. However, we r e c e n t l y 
h e l d t h a t t h e c e r t i f i e d e l i g i b l e l i s t s r e f e r r e d t o i n §§ 341A.8 
and 341A.13 need n o t i n c l u d e t h e names o f t e n d e p u t i e s i f t h e r e 
a r e f e w e r t h a n t e n d e p u t i e s who meet t h e q u a l i f i c a t i o n r e q u i r e ­
ments o f t h a t s e c t i o n . Op.Att'yGen. #83-10-8(L) ( a copy o f w h i c h 
i s e n c l o s e d ) . 

2 
We n o t e t h a t w h i l e t h e commission i s empowered t o adopt ' 

r u l e s g o v e r n i n g the f r e q u e n c y o f e x a m i n a t i o n s , such r u l e s must 
comply w i t h t h e r e l e v a n t p r o v i s i o n s o f Ch. 341A. F o r example, 
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2. 

Does th e c i v i l s e r v i c e commission have 
d i s c r e t i o n t o r e j e c t an a p p l i c a n t as 
u n q u a l i f i e d ? There must be some s u c h power 
i n t h e commission o r t h e r e w o u l d be no need 
f o r them t o i n t e r v i e w t h e a p p l i c a n t s . I f 
t h e y have t h a t power, t h e n a s i t u a t i o n may 
a r i s e where t h e commission w o u l d be u n a b l e t o 
p r o v i d e t h e s h e r i f f w i t h a l i s t o f names o f 
t e n q u a l i f i e d a p p l i c a n t s . Must t h e v a c a n c y 
r e m a i n u n f i l l e d u n t i l a n o t h e r e x a m i n a t i o n i s 
a d m i n i s t e r e d and more i n t e r v i e w s c onducted? 

I t i s o u r o p i n i o n t h a t t h e commission does have t h e 
d i s c r e t i o n t o r e j e c t an a p p l i c a n t as u n q u a l i f i e d when c o m p i l i n g 
an e l i g i b i l i t y l i s t o f a p p l i c a n t s f o r a p p o i n t m e n t o r p r o m o t i o n . 
S e c t i o n 341A.6(6) p r o v i d e s t h a t a commission i s t o e s t a b l i s h 
e l i g i b i l i t y l i s t s as a r e s u l t o f c o m p e t i t i v e t e s t s . However, 
c o m p i l a t i o n o f such l i s t s i s n o t t o be made s o l e l y on t h e b a s i s 
o f t h e c o m p e t i t i v e e x a m i n a t i o n s p r o v i d e d f o r i n § 341A.6. F i r s t , 
§ 341A.2 a l s o r e q u i r e s a d m i n i s t r a t i o n o f p r a c t i c a l t e s t s as 
d e s c r i b e d i n t h a t s e c t i o n . S e c t i o n 341A.8 p r o v i d e s t h a t 
a p p o i n t m e n t s and p r o m o t i o n s a r e t o be based on c o m p e t i t i v e 
e x a m i n a t i o n s and " i m p a r t i a l i n v e s t i g a t i o n s . " As d i s c u s s e d above, 
§ 341A.6(1) p r o v i d e s t h e commission i s t o a d o p t r u l e s f o r t h e 
appointment and p r o m o t i o n o f p e r s o n s t o c i v i l s e r v i c e p o s i t i o n s , 
w h i c h presumably i n c l u d e s r u l e s t o implement t h e s e s e c t i o n s . 
A c c o r d i n g l y , a number o f f a c t o r s a r e t o be c o n s i d e r e d by t h e 
commission when c o m p i l i n g e l i g i b i l i t y l i s t s , a nd t h e e x e r c i s e o f 
d i s c r e t i o n on t h e p a r t o f t h e commission i s c l e a r l y c o n t e m p l a t e d 
by t h e s e s t a t u t o r y p r o v i s i o n s when v i e w e d as a w h o l e . I n sum, 
th e commission does have d i s c r e t i o n t o b o t h s e t r e q u i r e m e n t s f o r 
c o u n t y c i v i l s e r v i c e p o s i t i o n s , s u b j e c t t o s t a t u t o r y g u i d e l i n e s , 

( c o n t ' d ) § 341A.8 p r o v i d e s i n p a r t t h a t : 

The c e r t i f i e d e l i g i b l e l i s t f o r p r o m o t i o n 
s h a l l h o l d p r e f e r e n c e f o r p r o m o t i o n u n t i l t h e 
b e g i n n i n g o f a new e x a m i n a t i o n , b u t i n no 
c a s e s h a l l s u c h p r e f e r e n c e c o n t i n u e l o n g e r 
t h a n two y e a r s f o l l o w i n g t h e d a t e o f 
c e r t i f i c a t i o n , a f t e r w h i c h s a i d l i s t s h a l l be 
c a n c e l e d and no p r o m o t i o n t o such g r a d e s h a l l 
be made u n t i l a new l i s t has been c e r t i f i e d 
e l i g i b l e f o r p r o m o t i o n . . . . 

See f o o t n o t e 1, s u p r a . 
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and t o r e j e c t a p p l i c a n t s f o r t h e s e p o s i t i o n s f o r f a i l i n g t o meet 
t h e s e r e q u i r e m e n t s . 

We do n o t e , however, t h a t t h e r e i s no s p e c i f i c r e q u i r e m e n t 
i n Ch. 341A t h a t the commission c o n d u c t i n t e r v i e w s o f a p p l i c a n t s . 
S e c t i o n 341A.8 does p r o v i d e t h a t a p p o i n t m e n t s and p r o m o t i o n s t o 
c i v i l s e r v i c e p o s i t i o n s be made " s o l e l y on m e r i t , e f f i c i e n c y , and 
f i t n e s s , w h i c h s h a l l be a s c e r t a i n e d by open c o m p e t i t i v e 
e x a m i n a t i o n s and i m p a r t i a l i n v e s t i g a t i o n s . . ." (emphasis added) 
The r e a r e no f u r t h e r g u i d e l i n e s i n Ch. 3~7jlA f o r d e t e r m i n i n g what 
s u c h " i m p a r t i a l i n v e s t i g a t i o n s " a r e t o c o n s i s t o f . However, as 
s e t f o r t h above, § 341A.6(1) p r o v i d e s i n p a r t t h a t t h e commission 
i s t o adopt r u l e s s p e c i f y i n g t h e manner i n w h i c h s u c h a p p o i n t ­
ments a r e t o be made. A g a i n , i t i s o u r o p i n i o n t h a t t h e commis­
s i o n s h o u l d adopt r u l e s t o d e t e r m i n e what s u c h " i m p a r t i a l 
i n v e s t i g a t i o n s " s h o u l d c o n s i s t o f . We do n o t e t h a t u s e o f t h e 
t e r m " i m p a r t i a l " s h o u l d n o t be o v e r l o o k e d . 

3. 

Your t h i r d q u e s t i o n i s as f o l l o w s : 

Which employees o f a s h e r i f f a r e c o v e r e d 
by C h a p t e r 341A? P r o c e s s s e r v e r s ? J a i l e r s ? 
D i s p a t c h e r s ? C u s t o d i a n s ? O f f i c e " d e p u t i e s " 
who d e a l w i t h c i v i l c a s e s o r r e c o r d s ? I s t h e 
t e r m " d e p u t y " d e f i n e d by d u t i e s ? I f s o , what 
ar e t h e d u t i e s w h i c h , when p e r f o r m e d by an 
employee o f t h e s h e r i f f ' s o f f i c e , r e n d e r t h a t 
employee a deputy c o v e r e d by C h a p t e r 341A? 

S e c t i o n s 341A.7 and 341A.10 s e t f o r t h t h e g u i d e l i n e s f o r 
d e t e r m i n i n g w h i c h p e r s o n s i n t h e s h e r i f f ' s o f f i c e a r e c o v e r e d by 
c i v i l s e r v i c e . S e c t i o n 341A.7 p r o v i d e s t h a t : 

The c l a s s i f i e d c i v i l s e r v i c e p o s i t i o n s 
c o v e r e d by t h i s c h a p t e r s h a l l i n c l u d e p e r s o n s 
a c t u a l l y s e r v i n g as deputy s h e r i f f s who a r e 
s a l a r i e d p u r s u a n t t o s e c t i o n 331.904, 
s u b s e c t i o n 2, but 3(5 n o t i n c l u d e I c h i e f 
d e p uty s h e r i f f , two second deputy s h e r i f f s i n 
c o u n t i e s w i t h a p o p u l a t i o n o f more t h a n one 
h u n d r e d t h o u s a n d , and f o u r second d e p u t y 
s h e r i f f s i n c o u n t i e s w i t h a p o p u l a t i o n o f 
more t h a n two h u n d r e d t h o u s a n d . A d e p u t y 
s h e r i f f s e r v i n g w i t h permanent r a n k u n d e r 
t h i s c h a p t e r may be d e s i g n a t e d c h i e f d e p u t y 
s h e r i f f o r second d e p u t y s h e r i f f and r e t a i n 
s u c h r a n k d u r i n g t h e p e r i o d o f s e r v i c e as 
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c h i e f d e puty s h e r i f f o r s e c o n d deputy s h e r i f f 
and s h a l l , upon t e r m i n a t i o n o f t h e d u t i e s as 
c h i e f d e puty s h e r i f f o r second deputy 
s h e r i f f , r e v e r t t o t h e permanent r a n k . 

(emphasis added) S e c t i o n 341A.10 p r o v i d e s t h a t : 

An a p p l i c a n t f o r any p o s i t i o n u nder c i v i l 
s e r v i c e s h a l l be a c i t i z e n o f t h e U n i t e d 
S t a t e s who can r e a d and w r i t e t h e E n g l i s h 
l a n g u a g e , and s h a l l meet th e minimum 
r e q u i r e m e n t s o f t h e Iowa law enforcement 
academy f o r a law e n f o r c e m e n t o f f i c e r . 

I n 1974 Op.Att'yGen. 193 we r e v i e w e d t h e s e p r o v i s i o n s t o answer 
an i d e n t i c a l q u e s t i o n as f o l l o w s : 

Under [ s u b s e c t i o n ] 7, p e r s o n s a c t u a l l y 
s e r v i n g as deputy s h e r i f f s s h a l l be c o v e r e d 
by c i v i l s e r v i c e a l t h o u g h c h i e f d e p u t i e s and 
second d e p u t i e s i n c o u n t i e s o f c e r t a i n 
p o p u l a t i o n l e v e l s a r e e x c l u d e d . We i n t e r p r e t 
t h i s t o mean t h a t o n l y t h o s e d e p u t i e s who a r e 
r e q u i r e d t o p e r f o r m t h e d u t i e s ' o f a deputy 
s h e r i f f as s e t put i n t h e Code w i l l be 
i n c l u d e d ^ 

(emphasis added) We c o n c l u d e d t h a t deputy s h e r i f f s a r e l a w 
enforcement o f f i c e r s w i t h i n t h e meaning o f § 8 0 B . 3 ( 3 ) , w h i c h 
c u r r e n t l y p r o v i d e s t h a t : 

"Law enforcement o f f i c e r " means an o f f i c e r 
a p p o i n t e d by the s t a t e c o n s e r v a t i o n 
c o m m i s s i o n , a member o f a p o l i c e f o r c e o r 
o t h e r agency o r department o f t h e s t a t e , 
c o u n t y o r CJ i t y r e g u l a r l y employed as such and 

Donsible f o r t h e p r e v e n t i o n and who i s r e s p o n s i b l e f o r t h e p r e v e n t : 
d e t e c t i o n o f c r i m e and t h e enforcement o f t h e 
c r i m i n a l laws o f t h i s s t a t e and a l l 
i n d i v i d u a l s , as d e t e r m i n e d by t h e c o u n c i l , 
who by t h e n a t u r e o f t h e i r d u t i e s may be 
r e q u i r e d t o p e r f o r m the d u t i e s o f a peace 
o f f i c e r . 

(emphasis added) We t h e n h e l d t h a t " i n o r d e r t o be i n a 
c l a s s i f i e d c i v i l s e r v i c e p o s i t i o n , a deputy s h e r i f f must meet , 
[t h e minimum s t a t u t o r y r e q u i r e m e n t s o f Ch. 141A] and be employed 
i n a p o s i t i o n w i t h d u t i e s as d e f i n e d under § 80B.3." 1974 
Op.Att'yGen. 193. We a d d i t i o n a l l y n o t e t h a t § 8 0 1 . 4 ( 7 ) ( a ) 
s i m i l a r l y i n c l u d e s w i t h i n t h e d e f i n i t i o n o f t h e t e r m "peace 
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o f f i c e r " a l l " s h e r i f f s and t h e i r r e g u l a r d e p u t i e s who a r e s u b j e c t 
t o mandated law enforcement t r a i n i n g . " 

I n sum, t h o s e employees i n t h e s h e r i f f ' s o f f i c e who do n o t 
a c t u a l l y p e r f o r m law enforcement d u t i e s a r e n o t c o v e r e d by t h e 
c i v i l s e r v i c e p r o v i s i o n s o f Ch. 341A. 1974 Op.Att'yGen. 193. 
The d e t e r m i n a t i o n o f whether a p a r t i c u l a r employee i s p e r f o r m i n g 
l a w e n f o r c e m e n t d u t i e s i s a f a c t u a l q u e s t i o n , t o b e . r e s o l v e d upon 
an a n a l y s i s o f t h a t employee's j o b d u t i e s . Such a f a c t u a l 
d e t e r m i n a t i o n s h o u l d be made on a c a s e - b y - c a s e b a s i s , and i n any 
c a s e , i s n o t t h e p r o p e r s u b j e c t o f an A t t o r n e y G e n e r a l ' s o p i n i o n . -

4. 

Y o u r f o u r t h and f i n a l q u e s t i o n i s as f o l l o w s : 

Does t h e s h e r i f f have t h e power t o a p p o i n t 
/ ' s p e c i a l d e p u t i e s " who a r e n o t s u b j e c t t o 
C h a p t e r 341A? I f t h e s h e r i f f has t h a t power, 
can such " s p e c i a l d e p u t i e s " c l a i m a s a l a r y 
f r o m t h e c o u n t y o r must t h e y be v o l u n t e e r s , 
s u c h as s h e r i f f ' s r e s e r v e s , who s e r v e w i t h o u t 
pay? Can s u c h " s p e c i a l d e p u t i e s " be 
permanent employees? What d u t i e s can be 
p e r f o r m e d by " s p e c i a l d e p u t i e s ? " 

I t i s o u r o p i n i o n t h a t a c o u n t y s h e r i f f does have t h e 
a u t h o r i t y t o a p p o i n t " s p e c i a l d e p u t i e s " who w o u l d n o t be s u b j e c t 
t o Ch. 341A. 

G e n e r a l l y , t h e s h e r i f f must comply w i t h t h e p r o v i s i o n s o f 
Ch. 341A ( c i v i l s e r v i c e f o r deputy c o u n t y s h e r i f f s ) and § 331.903 
( a p p o i n t m e n t o f d e p u t i e s ) when a p p o i n t i n g o r removing deputy 
s h e r i f f s . See § 33 1 . 6 5 2 ( 7 ) . C h a p t e r 80D f u r t h e r a u t h o r i z e s t h e 
c o u n t y t o e s t a b l i s h a s h e r i f f ' s r e s e r v e f o r c e , w h i c h c o n s i s t s o f 
v o l u n t e e r , n o n - r e g u l a r , sworn members o f t h e s h e r i f f ' s o f f i c e who 
s e r v e w i t h o r w i t h o u t c o m p e n s a t i o n . § 80D.1. The r e s e r v e : 

has r e g u l a r p o l i c e powers w h i l e f u n c t i o n i n g 
as [ t h e s h e r i f f ' s ] r e p r e s e n t a t i v e and 
p a r t i c i p a t e s on a r e g u l a r b a s i s i n t h e 
[ s h e r i f f ' s ] a c t i v i t i e s i n c l u d i n g t h o s e o f 
c r i m e p r e v e n t i o n and c o n t r o l , p r e s e r v a t i o n o f 
t h e peace and enforcement o f t h e law. 

I d . The l e g i s l a t u r e has t h u s p r o v i d e d a means f o r t h e s h e r i f f t o 
a p p o i n t b o t h r e g u l a r d e p u t i e s , f o r u s u a l s h e r i f f ' s o f f i c e 
b u s i n e s s , and r e s e r v e d e p u t i e s , f o r t h o s e u n u s u a l s i t u a t i o n s 
where t h e f o r c e o f r e g u l a r d e p u t i e s i s n o t adequate o r a v a i l a b l e . 
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A c c o r d i n g l y , t h e need f o r e s t a b l i s h i n g y e t a t h i r d t i e r o f 
" s p e c i a l " d e p u t i e s does n o t seem g r e a t . 

However, the l e g i s l a t u r e has p r o v i d e d i n § 331.652(1) t h a t 
one o f t h e g e n e r a l powers o f t h e s h e r i f f i s as f o l l o w s : 

The s h e r i f f may c a l l upon any p e r s o n f o r 
a s s i s t a n c e t o : 

a. Keep the peace o r p r e v e n t t h e 
commitment o f c r i m e . 

b. A r r e s t a p e r s o n who i s l i a b l e t o 
a r r e s t . 

c. E x e c u t e a p r o c e s s o f law. 

T h i s s e c t i o n a u t h o r i z e s t h e s h e r i f f t o " c a l l upon any p e r s o n f o r 
a s s i s t a n c e " t o p e r f o r m f u n c t i o n s d e s i g n a t e d t h e r e i n . We b e l i e v e 
t h i s s e c t i o n a u t h o r i z e s a ppointment o f p e r s o n s who w o u l d n o t 
o t h e r w i s e be c l a s s i f i e d as r e g u l a r o r r e s e r v e d e p u t i e s ; i n d e e d , a 
s i m i l a r s t a t u t e , w h i c h p r e c e d e d § 3 3 1 . 6 5 2 ( 1 ) , was i n t e r p r e t e d b y 
t h i s o f f i c e on two r e c e n t o c c a s i o n s as a u t h o r i z i n g t h e s h e r i f f t o 
a p p o i n t s p e c i a l d e p u t i e s . 1978 Op.Att'yGen. 822; 1972 
Op.A.tt'yGen. 605. I n our 1972 o p i n i o n , w h i c h we a f f i r m e d i n 
1978, we r e l i e d i n t e r a l i a on f o r m e r § 337.1, w h i c h p r o v i d e d 
t h a t : 

The s h e r i f f , by h i m s e l f o r deputy, may c a l l 
any p e r s o n t o h i s a i d t o keep t h e peace o r 
p r e v e n t c r i m e , o r t o a s s e r t any p e r s o n l i a b l e 
t h e r e t o , o r t o e x e c u t i v e p r o c e s s o f law; 

T h i s s e c t i o n was r e p e a l e d by 1981 Iowa A c t s , c h . 117, § 1097; 
§ 331.652(1) s t a n d s i n i t s p l a c e . 

We n o t e t h a t our e a r l i e r o p i n i o n s were w r i t t e n p r i o r t o t h e 
enactment i n 1980 o f Ch. 80D, g o v e r n i n g s h e r i f f ' s r e s e r v e s . See 
1980 Iowa A c t s , ch. 1191, § 1. We f u r t h e r n o t e t h a t § 80D.I 
c o n c l u d e s w i t h t h e f o l l o w i n g s e n t e n c e : 

T h i s c h a p t e r c o n s t i t u t e s t h e o n l y p r o c e d u r e 
f o r a p p o i n t i n g r e s e r v e p e a c e o f f i c e r s . 

However, we b e l i e v e t h i s s e c t i o n does n o t f o r e c l o s e a p p o i n t m e n t 
o f s p e c i a l d e p u t i e s p u r s u a n t t o § 3 3 1 . 6 5 2 ( 1 ) , as t h a t l a t t e r 
s e c t i o n was r e v i s e d i n 1981 and i n c l u d e d as p a r t o f t h e new , 
County Home R u l e A c t . We must assume t h a t t h e l e g i s l a t u r e i n 
1981 was aware o f t h e r e s t r i c t i o n i n § 80D.1 when i t r e v i s e d 
§ 3 3 1 . 6 5 2 ( 1 ) , and f u r t h e r t h a t i t was aware o f t h i s o f f i c e ' s 
c o n s t r u c t i o n o f a s i m i l a r p r o v i s i o n . See § 4.8. I n f u r t h e r 
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s u p p o r t o f t h i s c o n c l u s i o n we r e f e r t o t h e p r i n c i p l e o f s t a t u t o r y 
c o n s t r u c t i o n t h a t a l l t h e language o f a p a r t i c u l a r s t a t u t e i s t o 
be g i v e n e f f e c t . See § 4 . 4 ( 2 ) ; M i l l s a p v . Cedar R a p i d s C i v i l 
S e r v i c e Commission, 249 N.W.2d 679 (Iowa 1977); S t a t e v. B e r r y , 
247 N.W.2d 263 (Iowa 1976). S e c t i o n 331.652(1) may be r e c o n c i l e d 
w i t h § 80D.1 i f t h e l a t t e r s e c t i o n i s r e a d n a r r o w l y as 
r e s t r i c t i n g p r o c e d u r e s f o r appointment o f r e s e r v e d e p u t i e s b u t 
n o t f o r e c l o s i n g appointment o f a s e p a r a t e c a t e g o r y o f s p e c i a l 
d e p u t i e s p u r s u a n t t o § 331.652(1). 

However, t h e f a c t t h a t Ch. 341A and § 331.903, and Ch. 80D, 
g e n e r a l l y g o v e r n appointment o f r e g u l a r and r e s e r v e d e p u t i e s i n 
th e s h e r i f f ' s o f f i c e , t a k e n i n c o n j u n c t i o n w i t h t h e e x i g e n t 
n a t u r e o f t h e d e s i g n a t e d s t a t u t o r y f u n c t i o n s f o r w h i c h a s h e r i f f 
may a p p o i n t " s p e c i a l d e p u t i e s , " l e a d s us t o c o n c l u d e t h a t t h e 
l e g i s l a t u r e i n t e n d e d t h e s h e r i f f ' s a u t h o r i t y t o a p p o i n t " s p e c i a l 
d e p u t i e s " p u r s u a n t t o § 331.652(1) be v e r y l i m i t e d , and o n l y 
t e mporary i n n a t u r e . A c c o r d i n g l y , we b e l i e v e t h a t any e x e r c i s e 
o f a u t h o r i t y under § 331.652(1) s h o u l d be l i m i t e d t o d i r e emer­
gency s i t u a t i o n s i n w h i c h the s h e r i f f i s r e q u i r e d t o e x e r c i s e h i s 
o r h e r a u t h o r i t y under § 331.652(1) because o f t h e i m p o s s i b i l i t y 
o f c a l l i n g upon r e g u l a r o r r e s e r v e d e p u t i e s . Once t h e emergency 
has p a s s e d , however, t h e s h e r i f f w ould be r e q u i r e d t o comply w i t h 
Ch. 341A and § 331.903, o r Ch. 80D, i f he o r she w i s h e s t o 
a p p o i n t a " s p e c i a l d e p u t y " t o a more permanent p o s i t i o n as 
r e g u l a r o r r e s e r v e d eputy i n t h e s h e r i f f ' s o f f i c e . I n sum, we 
b e l i e v e t h a t t h e s h e r i f f s h o u l d r e s o r t t o appointment o f s p e c i a l 
d e p u t i e s p u r s u a n t t o § 331.652(1) o n l y i n v e r y u n u s u a l c i r c u m ­
s t a n c e s . 

You a l s o ask whether " s p e c i a l d e p u t i e s " must s e r v e as 
v o l u n t e e r s w i t h o u t pay o r whe t h e r t h e y may r e c e i v e a s a l a r y . 
C e r t a i n l y s u c h d e p u t i e s may s e r v e as v o l u n t e e r s . We c a n f i n d no 
a u t h o r i t y w h i c h w o u l d p r o h i b i t t h e c o u n t y f r o m r e i m b u r s i n g s u c h 
d e p u t i e s f o r s e r v i c e s p e r f o r m e d on b e h a l f o f t h e co u n t y . 
T h e r e f o r e , we b e l i e v e t h e c o u n t y c o u l d e x e r c i s e home r u l e 
a u t h o r i t y t o compensate s p e c i a l d e p u t i e s i f i t chose t o do s o . 
However, we b e l i e v e s u c h payment w o u l d be s u b j e c t t o t h e 
r e q u i r e m e n t s o f § 331.904, w h i c h governs t h e s a l a r i e s o f 
d e p u t i e s , a s s i s t a n t s , and c l e r k s i n t h e s h e r i f f ' s o f f i c e . 
S p e c i f i c a l l y , § 331.904(2) g o v e r n s a n n u a l s a l a r i e s o f deputy 
s h e r i f f s , i . e . , t h o s e d e p u t i e s c o v e r e d by c i v i l s e r v i c e , and 
t h e r e f o r e does n o t a p p l y t o temporary a p p o i n t m e n t s o f s p e c i a l 
d e p u t i e s p u r s u a n t t o § 331.652(1). S e c t i o n 3 3 1 . 9 0 4 ( 4 ) , however, 
r e q u i r e s t h e s u p e r v i s o r s t o s e t t h e s a l a r i e s o f a l l o t h e r 
a s s i s t a n t s and c l e r k s a p p o i n t e d by t h e p r i n c i p a l o f f i c e r , i n t h i s 
c a s e , t h e s h e r i f f . A c c o r d i n g l y , we b e l i e v e § 331.904(4) w o u l d 
r e q u i r e t h e s u p e r v i s o r s t o d e t e r m i n e t h e amount o f c o m p e n s a t i o n , 
i f any, t h a t s uch s p e c i a l d e p u t i e s s h o u l d be awarded. 
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F i n a l l y , you ask what d u t i e s c a n be p e r f o r m e d by s p e c i a l 
d e p u t i e s . We b e l i e v e § 331.652(1)(a) t h r o u g h ( c ) , w h i c h a r e s e t 
f o r t h above, c l e a r l y d e l i n e a t e t h e s p e c i f i c d u t i e s w h i c h may be 
p e r f o r m e d by s uch d e p u t i e s . 

C o n c l u s i o n 

I n c o n c l u s i o n , i t i s our o p i n i o n t h a t : ( l ) . T h e c i v i l 
s e r v i c e commission s h o u l d adopt r u l e s w h i c h s p e c i f y when, how 
o f t e n , and i n what manner e x a m i n a t i o n s s h o u l d be a d m i n i s t e r e d and 
i n t e r v i e w s c o n d u c t e d f o r c i v i l s e r v i c e p o s i t i o n s ; (2) The 
c ommission has t h e d i s c r e t i o n t o b o t h s e t r e q u i r e m e n t s f o r c i v i l 
s e r v i c e p o s i t i o n s , s u b j e c t t o s t a t u t o r y g u i d e l i n e s , and t o r e j e c t 
a p p l i c a n t s as u n q u a l i f i e d ; (3) Those employees i n t h e s h e r i f f ' s 
o f f i c e who do n o t a c t u a l l y p e r f o r m law e n forcement d u t i e s a r e n o t 
c o v e r e d by Ch. 341A; (4) G e n e r a l l y , t h e s h e r i f f w i l l be a s s i s t e d 
by r e g u l a r d e p u t i e s s u b j e c t t o Ch. 341A o r r e s e r v e d e p u t i e s 
a p p o i n t e d p u r s u a n t t o Ch. 80D. The s h e r i f f has a u t h o r i t y 
p u r s u a n t t o § 331.652(1) t o a p p o i n t s p e c i a l d e p u t i e s , however 
t h a t a u t h o r i t y s h o u l d be e x e r c i s e d o n l y i n v e r y U n u s u a l 
c i r c u m s t a n c e s . S p e c i a l d e p u t i e s may be compensated, b u t t h a t 
d e c i s i o n i s w i t h i n t h e s o l e d i s c r e t i o n o f t h e b o a r d o f 
s u p e r v i s o r s . 

TOW:rep 

E n c l o s u r e 



GENERAL RELIEF: C o n d i t i o n s o f R e l i e f ; R e s i d e n c y ; F i n a n c i a l 
S t a t u s . §§ 251 .27 , 252 .2 , 252 .5 , 252 .6 , 252 .13 , 252.25 , 252 .27 . 
C o u n t i e s may n o t impose, as a c o n d i t i o n f o r e l i g i b i l i t y , income 
and n e t w o r t h c r i t e r i a f o r r e l a t i v e s o f co u n t y r e l i e f a p p l i c a n t s , 
n o r may the cou n t y impose a r e q u i r e m e n t t h a t each a p p l i a n t 
d i s c l o s e t h e f i n a n c i a l s t a t u s o f r e l a t i v e s . Under c e r t a i n 
s p e c i f i e d c o n d i t i o n s , t h e county may o f f e r r e s i d e n c e a t a co u n t y 
c a r e f a c i l i t y i n l i e u o f d i r e c t c o u n t y r e l i e f . ( W i l l i a m s t o 
V a n d e r p o o l , C e r r o Gordo County A t t o r n e y , . 2/9/84) #84-2-5(L) 

NOTE: R e f e r e n c e i n t e x t t o § 251.27 
s h o u l d be § 252.27. 

Mr. W i l l i a m S. V a n d e r p o o l F e b r u a r y 9 , 1984 
C e r r o Gordo County A t t o r n e y 
121 T h i r d S t r e e t N.W. 
Mason C i t y , Iowa 50401 

Dear Mr. V a n d e r p o o l : 

You have r e q u e s t e d an o p i n i o n o f the A t t o r n e y G e n e r a l on the 
f o l l o w i n g q u e s t i o n s : 

1. May a c o u n t y impose, as c o n d i t i o n s o f e l i g i b i l i t y f o r 
co u n t y r e l i e f , income and n e t w o r t h c r i t e r i a f o r 
r e l a t i v e s o f an a p p l i c a n t . 

2. May a co u n t y impose, as a c o n d i t i o n o f e l i g i b i l i t y f o r 
c o u n t y r e l i e f , a r e q u i r e m e n t t h a t e ach a p p l i c a n t 
d i s c l o s e t h e f i n a n c i a l s t a t u s o f r e l a t i v e s . 

3. May a c o u n t y o f f e r r e s i d e n c y a t a c o u n t y c a r e f a c i l i t y 
i n l i e u o f d i r e c t c o u n t y r e l i e f . 

Iowa Code § 252.25 p r o v i d e s t h a t " [ t ] h e b o a r d o f s u p e r v i s o r s 
o f each c o u n t y s h a l l p r o v i d e f o r t h e r e l i e f o f poo r p e r s o n s i n 
i t s c ounty who a r e i n e l i g i b l e f o r , " o r a w a i t i n g a p p r o v a l f o r 
s t a t e o r f e d e r a l a s s i s t a n c e . I d . (Emphasis s u p p l i e d ) . "The 
word ' s h a l l ' imposes a d u t y " . Iowa Code § 4 . 1 ( 3 6 ) ; T a y l o r v. 
Dept. o f T r a n s p o r t a t i o n , 260 N.W.2d 521, 523 (Iowa 197TK THus, 
each county has a d u t y t o p r o v i d e some r e l i e f t o poo r p e r s o n s 
w i t h i n t h e c o u n t y , t h e form and amount o f w h i c h a s s i s t a n c e i s 
w i t h i n t h e d i s c r e t i o n o f the Boa r d . Iowa Code § 251 .27 . 

P a r e n t s , and c h i l d r e n , and i n t h e i r a b sence, g r a n d p a r e n t s 
and g r a n d c h i l d r e n , a r e a l s o r e s p o n s i b l e f o r t h e r e l i e f , 
m a i n t e n a n c e , and s u p p o r t o f a po o r p e r s o n . Iowa Code §§ 252.2 
and 252 .5 . However, i t i s c l e a r t h a t t h e Code does n o t 
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c o n t e m p l a t e a d e n i a l o f c o u n t y r e l i e f because o f t h e r e s o u r c e s o f 
r e l a t i v e s , b u t r a t h e r what i s c o n t e m p l a t e d i s the p o t e n t i a l f o r 
reimbursement o f co u n t y f u n d s expended. 

Upon t h e f a i l u r e o f such r e l a t i v e s so t o 
r e l i e v e o r m a i n t a i n a poor p e r s o n who has 
made a p p l i c a t i o n f o r r e l i e f , t h e co u n t y b o a r d 
o.f. s u p e r v i s o r s , c o u n t y - s o c i a l w e l f a r e b o a r d , 
o r s t a t e d i v i s i o n o f c h i l d and f a m i l y s e r ­
v i c e s o f t h e department o f s o c i a l s e r v i c e s 
may a p p l y t o t h e d i s t r i c t c o u r t o f t h e c o u n t y 
where such p o o r p e r s o n r e s i d e s o r may be, f o r 
an o r d e r t o compel t h e same. 

Iowa Code § 252.6. 

G i v e n t h e mandate o f § 252.25, i t i s c l e a r t h a t t h e co u n t y 
i s s t a t u t o r i l y r e q u i r e d t o p r o v i d e r e l i e f d u r i n g t h e pendency o f 
a § 252.6 a c t i o n . Iowa Code § 252.13 s u p p o r t s t h i s a n a l y s i s by 
e x p r e s s l y p r o v i d i n g t h e l e g a l v e h i c l e f o r t h e co u n t y t o r e c o v e r 
sums expended f o r s u p p o r t d u r i n g t h e s u i t . A c c o r d i n g l y , we 
c o n c l u d e t h a t a c o u n t y may n o t deny r e l i e f on t h e b a s e s o f 
r e l a t i v e s ' r e s o u r c e s . 

The c o u n t y has an a d m i t t e d i n t e r e s t i n o b t a i n i n g i n f o r m a t i o n 
on t h e f i n a n c i a l s t a t u s o f a p p l i c a n t s ' r e l a t i v e s so t h a t a 
§ 252.6 s u i t m i g h t be i n i t i a t e d . As n o t e d above, however, t h a t 
f i n a n c i a l s t a t u s a l o n e cannot be made a c o n d i t i o n o f e l i g i b i l i t y 
f o r c o u n t y r e l i e f . Thus, a r e f u s a l t o r e p o r t r e l a t i v e s ' f i n a n ­
c i a l s t a t u s w o u l d have l i t t l e b e a r i n g on t h e a p p l i c a n t ' s e l i g i ­
b i l i t y . 

I n t h i s l i g h t , r e f u s a l t o r e p o r t r e l a t i v e s ' f i n a n c i a l s t a t u s 
i s n o t a p r o p e r c o n d i t i o n f o r c o u n t y r e l i e f e l i g i b i l i t y . Of 
c o u r s e , t h e co u n t y may p r o p e r l y deny r e l i e f f o r a f a i l u r e t o 
r e p o r t s u p p o r t payments a c t u a l l y made by r e l a t i v e s . 

Y our f i n a l q u e s t i o n r e l a t e s t o t h e o f f e r o f c a r e f a c i l i t y 
r e s i d e n c e i n l i e u o f monetary r e l i e f . 

[T]he b o a r d o f s u p e r v i s o r s [ o f t h e c o u n t y ] 
s h a l l d e t e r m i n e t h e fo r m o f t h e r e l i e f [and 
t ] h e amount o f a s s i s t a n c e i s s u e d s h a l l be 
d e t e r m i n e d by t h e b o a r d o f s u p e r v i s o r s . 

Iowa Code § 252.27. 
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The i n t e n t o f t h i s p r o v i s i o n i s t o p l a c e t h e s e l e c t i o n o f 
th e p r e c i s e f o rm o f r e l i e f w i t h t h e cou n t y . As t h i s p r o v i s i o n 
" s h a l l be l i b e r a l l y c o n s t r u e d w i t h a v i e w t o promote i t s 
o b j e c t s . . . " , Iowa Code § 4.2, i t appears, as t h o u g h t h e county may 
e l e c t t o f u l f i l l i t s s t a t u t o r y d u t y t o p r o v i d e r e l i e f t h r o u g h t h e 
co u n t y c a r e f a c i l i t y . T h i s c o n c l u s i o n i s c o n s i s t e n t w i t h t h e 
c o u n t y ' s home r u l e a u t h o r i t y d e s c r i b e d i n Iowa Code § 331.301. 

F u r t h e r , i n C o l l i n s v. Hoke, 705 F.2d 959 ( 8 t h C i r . 1 9 8 3 ) , 
t h e E i g h t h C i r c u i t C o u r t o f A p p e a l s u p h e l d t h e a b i l i t y o f a 
co u n t y t o o f f e r r e s i d e n c e i n a c a r e f a c i l i t y i n l i e u o f monetary 
a s s i s t a n c e i n e x c e s s o f $1,000. The C o l l i n s c o u r t c o n c l u d e d t h a t 
" t t ] h e l i b e r t y i n t e r e s t p r o t e c t e d by t h e F o u r t e e n t h Amendment 
does n o t i n c l u d e t h e r i g h t t o s t a t e - s u p p o r t o f a chosen l i f e ­
s t y l e " . I d . a t 961. Thus, Cedar County's r e f u s a l t o pay more 
t h a n $1,00~0~ i n monetary b e n e f i t s d i d n o t c o n s t i t u t e i n t e r f e r e n c e 
w i t h C o l l i n s ' freedom t o l i v e a l o n e . R a t h e r , C o l l i n s ' i n d i g e n c y 
removed t h a t o p t i o n . 

As a c a v e a t , we n o t e t h a t Cedar County s u c c e s s f u l l y d e f e n d e d 
an o r d i n a n c e t h a t r e q u i r e d a s p e c i f i e d s t a n d a r d f o r emergency 
a s s i s t a n c e ($1,000) t o be exceeded b e f o r e r e l i e f was l i m i t e d t o 
c a r e f a c i l i t y r e s i d e n c e . A l t h o u g h n o t d i s c u s s e d by t h e C o l l i n s 
c o u r t , t h i s p r o v i s i o n o f Model O r d i n a n c e f o r County R e l i e f may 
w e l l have been d e t e r m i n a t i v e o f t h a t c o u r t ' s d e c i s i o n . F u r t h e r , 
we n o t e t h a t C o l l i n s d e a l t w i t h an i n d i v i d u a l who d e s i r e d t o l i v e 
a l o n e . Q u i t e o b v i o u s l y , c a r e f a c i l i t y r e s i d e n c e f o r f a m i l i e s may 
n o t r e c e i v e such f a v o r a b l e j u d i c i a l r e v i e w when such r e s i d e n c e 
imposes a s e g r e g a t e d d o r m i t o r y l i v i n g arrangement on t h e f a m i l y 
u n i t . 

A c c o r d i n g l y , we l i m i t o u r o p i n i o n on t h i s m a t t e r t o t h e 
h o l d i n g o f C o l l i n s . A d d i t i o n a l l y , we su g g e s t t h a t y o u r e v i e w t h e 
Model O r d i n a n c e f o r County R e l i e f , a copy o f w h i c h may be ob­
t a i n e d f r o m t h e Iowa S t a t e A s s o c i a t i o n o f C o u n t i e s ( I S A C ) . 

C o r d i a l l y , 

Matthew W. W i l l i a m s 
A s s i s t a n t A t t o r n e y G e n e r a l 

MWW/jaa 



MENTAL HEALTH; MENTAL RETARDATION; FUNDING; COUNTIES. 
§§ 4 . 1 ( 3 6 ) , 222.13, 222.60, 252.16, 3 3 1 . 4 2 5 ( 1 3 ) ( a ) ( 2 ) , 
331.425(13)(b) , Code o f Iowa 1983. The d i s c r e t i o n a r y l a nguage o f 
§ 331.425(13)(b) does n o t m o d i f y t h e mandatory f u n d i n g 
o b l i g a t i o n s imposed by § 222.60, Iowa Code. Assuming t h a t a l l o f 
the c o n d i t i o n s o f § 222.60 have been met i n a g i v e n c a s e , t h e 
b o a r d o f s u p e r v i s o r s o f t h e c o u n t y i n w h i c h t h e p a t i e n t has l e g a l 
s e t t l e m e n t has no d i s c r e t i o n r e g a r d i n g t h e f u n d i n g f o r t h e c a r e 
and t r e a t m e n t o f p a t i e n t s e i t h e r a d j u d i c a t e d m e n t a l l y r e t a r d e d 
and committed t o a C h a p t e r 222 f a c i l i t y o r v o l u n t a r i l y a d m i t t e d 
t o a C h a p t e r 222 f a c i l i t y . (Lynn t o Burk, A s s i s t a n t B l a c k Hawk 
County A t t o r n e y , 2/9/84) #84-2-4(L) 

F e b r u a r y 9, 1984 
Mr. P e t e r W. Burk 
A s s i s t a n t B l a c k Hawk County A t t o r n e y 
309 C o u r t h o u s e B u i l d i n g 
W a t e r l o o , Iowa 50703 

Dear Mr. Burk: 

You have r e q u e s t e d a d v i c e i n y o u r l e t t e r o f December 16, 
1983, r e g a r d i n g t h e e f f e c t o f Iowa Code § 331.425(13) on t h e 
f i n a n c i a l o b l i g a t i o n s imposed on t h e c o u n t y p u r s u a n t to § 222.60 
o f t h e Code. You appear t o be a s k i n g : 

( I ) What i s t h e e f f e c t o f t h e d i s c r e t i o n a r y language i n 
§ 331.425(13)(b) on county f u n d i n g o b l i g a t i o n s ? 

( I I ) Does t h e county b o a r d o f s u p e r v i s o r s have any d i s ­
c r e t i o n r e g a r d i n g f u n d i n g f o r t h e c a r e and t r e a t m e n t o f 
p a t i e n t s a d j u d i c a t e d t o be m e n t a l l y r e t a r d e d o r d e v e l o p -
m e n t a l l y d i s a b l e d and committed t o a ch. 222 f a c i l i t y ? 

( I l l ) I s t h e answer t o ( I I ) d i f f e r e n t i f t h e p a t i e n t i s 
v o l u n t a r i l y a d m i t t e d under § 222.13 t o a ch. 222 
f a c i l i t y ? 

I . What i s t h e e f f e c t o f the d i s c r e t i o n a r y language i n 
§ 3 3 1 . 4 2 5 ( 1 3 ) ( b ) on c o u n t y f u n d i n g o b l i g a t i o n s ? 

County f u n d i n g o b l i g a t i o n s a r i s e u nder § 222.60 o f t h e Code. 
That s e c t i o n s t a t e s t h a t : 

A l l n e c e s s a r y and l e g a l expenses f o r t h e c o s t 
o f a d m i s s i o n o r commitment o r f o r - t h e t r e a t ­
ment, t r a i n i n g , i n s t r u c t i o n , c a r e , 
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h a b i l i t a t i o n , s u p p o r t and t r a n s p o r t a t i o n o f 
p a t i e n t s i n a s t a t e h o s p i t a l - s c h o o l f o r t h e 
m e n t a l l y r e t a r d e d , o r i n a s p e c i a l u n i t , o r 
any p u b l i c o r p r i v a t e f a c i l i t y w i t h i n o r 
w i t h o u t t h e s t a t e , a p p r o v e d by t h e commis­
s i o n e r o f t h e department o f human s e r v i c e s 
s h a l l be p a i d by e i t h e r : 

1. The county i n w h i c h such p e r s o n has 
l e g a l s e t t l e m e n t as d e f i n e d i n s e c t i o n 
252.16. 

2. The s t a t e when such p e r s o n has no l e g a l 
s e t t l e m e n t o r when s u c h s e t t l e m e n t i s 
unknown. 

T h i s s e c t i o n e s t a b l i s h e s t h e o b l i g a t i o n t o pay and s e t s o u t t h e 
c o n d i t i o n s under w h i c h t h e c o u n t y must pay. Four c r i t e r i a a r e 
s e t o u t w h i c h must be met b e f o r e t h e r e s p o n s i b i l i t y o f b e a r i n g 
t h e expense i s imposed on t h e c o u n t y : 

(a) t h e expense must be n e c e s s a r y and l e g a l ; 

(b) t h e expense must be r e l a t e d t o a d m i s s i o n , commitment o r 
t r e a t m e n t ; 

(c) t h e c o s t s must be f o r a p a t i e n t a t an a u t h o r i z e d 
f a c i l i t y ; 

(d) t h e p a t i e n t must have l e g a l s e t t l e m e n t i n t h a t c o u n t y . 

S e c t i o n 331.425, on t h e o t h e r hand, i s a f u n d i n g s t a t u t e . 
I t r e c o g n i z e s t h a t t h e county has c e r t a i n f u n d i n g o b l i g a t i o n s and 
r e q u i r e s t h a t a p a r t i c u l a r f u n d be e s t a b l i s h e d t o meet t h o s e 
o b l i g a t i o n s . S e c t i o n 331.425 p r o v i d e s t h a t : 

A c o u n t y s h a l l e s t a b l i s h t h e f o l l o w i n g f u n d s : 

13. A c o u n t y m e n t a l h e a l t h and i n s t i t u t i o n s 
f u n d . The b o a r d s h a l l make a p p r o p r i a t i o n s 
f r o m t h e county m e n t a l h e a l t h and i n s t i t u ­
t i o n s f u n d f o r a l l o f t h e f o l l o w i n g and f o r 
no o t h e r p u r p o s e s : 
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Charges w h i c h t h e c o u n t y i s o b l i g a t e d by 
s t a t u t e t o pay f o r : 

(2) Care and t r e a t m e n t o f p a t i e n t s by 
e i t h e r o f t h e s t a t e h o s p i t a l -
s c h o o l s o r by any o t h e r f a c i l i t y 
e s t a b l i s h e d under C h a p t e r 222. 

b. Any p o r t i o n w h i c h t h e b o a r d deems a d v i s ­
a b l e o f t h e c o s t o f p r o f e s s i o n a l e v a l u a ­
t i o n , t r e a t m e n t , t r a i n i n g , h a b i l i t a t i o n , 
and c a r e o f p e r s o n s who a r e m e n t a l l y 
r e t a r d e d , a u t i s t i c p e r s o n s , o r p e r s o n s 
who a r e a f f l i c t e d by any o t h e r d e v e l o p ­
m e n t a l d i s a b i l i t y , a t a s u i t a b l e p u b l i c 
o r p r i v a t e f a c i l i t y p r o v i d i n g i n p a t i e n t 
o r o u t p a t i e n t c a r e i n t h e c o u n t y . . . . 

S e c t i o n 3 3 1 . 4 2 5 ( a ) ( 2 ) r e f e r s t o " c h a r g e s w h i c h t h e c o u n t y i s 
o b l i g a t e d by s t a t u t e t o pay". One such s t a t u t e i s § 222.60. 
Thus, § 331.425(13) r e q u i r e s t h e e s t a b l i s h m e n t o f a f u n d out o f 
w h i c h t h e o b l i g a t i o n s imposed by § 222.60 w i l l be p a i d . The 
f u n d i n g p r o v i s i o n s o f § 331.425(13) do n o t c r e a t e any new o r 
d i f f e r e n t payment o b l i g a t i o n s , n o r do t h e y p r o v i d e any g r e a t e r 
d i s c r e t i o n f o r t h e Board; t h e y m e r e l y p r o v i d e t h e payment v e h i c l e 
f o r o b l i g a t i o n s e s t a b l i s h e d e l s e w h e r e i n t h e Code. 

S u b s e c t i o n (13) (b) o f § 331.425 does n o t m o d i f y t h e o b l i ­
g a t i o n imposed by § 222.60 o r i n c r e a s e t h e B o a r d ' s d i s c r e t i o n i n 
the amount funded . K e e p i n g i n mind t h e c r i t e r i a e s t a b l i s h e d i n 
§ 222.60 b e f o r e t h e county i s a b s o l u t e l y l i a b l e f o r payment, y o u 
w i l l n o t i c e t h a t ( 1 3 ) ( b ) a d d r e s s e s expenses f o r c a r e and t r e a t ­
ment a t any " s u i t a b l e p u b l i c o r p r i v a t e f a c i l i t y p r o v i d i n g i n p a ­
t i e n t o r o u t p a t i e n t c a r e i n t h e c o u n t y . " I t i s v e r y l i k e l y t h a t 
t h e r e a r e p a t i e n t s who f a l l i n t o t h i s ( 1 3 ) ( b ) g r o u p , r e c e i v i n g 
c a r e i n the c o u n t y , b u t who do n o t meet a l l o f t h e c r i t e r i a o f 
§ 2 2 2 . 6 0 - - f o r example, l e g a l s e t t l e m e n t i s n o t i n t h a t c o u n t y . 
I n such c a s e s , w h i l e the c o u n t y may n o t be r e q u i r e d t o pay ex-' 
p e n s e s , the b o a r d o f s u p e r v i s o r s may d e c i d e t o pay a l l o r a 
p o r t i o n o f t h e c o s t s , and t h e r e t h e b o a r d has d i s c r e t i o n as t o 
the amount. 
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I I . Does the c o u n t y b o a r d o f s u p e r v i s o r s have, any 
d i s c r e t i o n r e g a r d i n g f u n d i n g f o r t h e c a r e and t r e a t m e n t 
o f p a t i e n t s a d j u d i c a t e d t o be m e n t a l l y r e t a r d e d o r 
d e v e l o p m e n t a l l y d i s a b l e d and committed t o a c h . 222 
f a c i l i t y ? 

Assuming t h a t a l l o f t h e c o n d i t i o n s o f § 222.60 have been 
met i n a g i v e n c a s e , t h e b o a r d o f t h e c o u n t y o f t h e p a t i e n t ' s 
l e g a l s e t t l e m e n t has no d i s c r e t i o n as t o t h e amount i t w i l l pay 
i f t h e p a t i e n t has been committed t o a ch. 222 f a c i l i t y . Ex­
penses " s h a l l be p a i d " by t h e c o u n t y i n w h i c h th e p e r s o n has 
l e g a l s e t t l e m e n t . § 222.60, Iowa Code. "The word ' s h a l l ' 
imposes a d u t y " . § 4 . 1 ( 3 6 ) , Iowa Code. The c o u n t y i s o b l i g a t e d 
t o pay " a l l n e c e s s a r y and l e g a l e xpenses," w h i c h s h o u l d n o t be 
r e a d n a r r o w l y i n v i e w o f t h e f a i r l y e x h a u s t i v e l i s t i n t h e 
s t a t u t e o f t y p e s o f s e r v i c e s c o v e r e d . 

I I I . I s t h e answer t o ( I I ) d i f f e r e n t i f t h e p a t i e n t i s v o l u n ­
t a r i l y a d m i t t e d under § 222.13 t o a ch. 222 f a c i l i t y ? 

The answer t o ( I I ) w o u l d n o t be d i f f e r e n t i f a p a t i e n t i s 
v o l u n t a r i l y a d m i t t e d t o a c h . 222 f a c i l i t y . S e c t i o n 222.60 
s t a t e s t h a t t h e c o u n t y o f l e g a l s e t t l e m e n t i s l i a b l e f o r a l l 
c o s t s o f " a d m i s s i o n o r commitment" o r t r e a t m e n t o f p a t i e n t s i n 
a u t h o r i z e d f a c i l i t i e s . That language i s u s e d c o n s i s t e n t l y 
t h r o u g h o u t ch. 222, and no d i s t i n c t i o n i s made between v o l u n ­
t a r i l y a d m i t t e d and committed p a t i e n t s f o r p u r p o s e s o f payment. 
A p r e a d m i s s i o n d i a g n o s t i c e v a l u a t i o n a t t e s t s t o t h e need f o r t h e 
a d m i s s i o n o f a v o l u n t a r y p a t i e n t , see § 222.13, Iowa Code, so t h e 
need f o r t h e s e r v i c e s i s n o t a f a c t o r upon w h i c h t o d i s t i n g u i s h . 
The c e n t r a l i n q u i r y u n d e r l y i n g t h e c o u n t y ' s o b l i g a t i o n t o pay 
i n v o l v e s t h e f i n a n c i a l need o f t h e p a t i e n t . A p a t i e n t i s no l e s s 
f i n a n c i a l l y needy s i m p l y b e c a u s e he o r she was v o l u n t a r i l y 
a d m i t t e d . There i s no r e a s o n a b l e b a s i s f o r a u t h o r i z i n g payment 
f o r § 222.13 p a t i e n t s a t a r a t e l e s s t h a n t h e amount p a i d f o r 
c ommitted p a t i e n t s . 

L i k e w i s e , l i a b i l i t y f o r reimbursement t o t h e c o u n t y f r o m a 
t h i r d - p a r t y s o u r c e i s t h e same whether t h e a d m i s s i o n was v o l u n ­
t a r y o r i n v o l u n t a r y . Benton County v. Wubbena, 300 N.W.2d 168 
(Iowa 1981). 
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whether th e b o a r d has any d i s c r e t i o n r e g a r d i n g f u n d i n g f o r 
t h e c a r e and t r e a t m e n t o f v o l u n t a r i l y a d m i t t e d p a t i e n t s i n a 
p r i v a t e f a c i l i t y i s n o t d e a l t w i t h h e r e . That q u e s t i o n i s 
i n v o l v e d i n a case c u r r e n t l y p e n d i n g i n . w h i c h t h e S t a t e o f Iowa 
i s a p a r t y . I t has been t h e c o n s i s t e n t p o l i c y o f .the A t t o r n e y 
G e n e r a l ' s O f f i c e n o t t o i s s u e o p i n i o n s on m a t t e r s t h a t a r e 
p e n d i n g i n l i t i g a t i o n . 

E l e a n o r E. L y n n 
A s s i s t a n t A t t o r n e y G e n e r a l 

E E L / j aa 



ELECTIONS: B a l l o t ; Surname. Chp. 49; §§ 49.30, 49.31, 49.33, 
49.38. The c a n d i d a t e ' s surname must be i n c l u d e d on t h e e l e c t i o n 
b a l l o t . ( P o t t o r f f t o H a l v o r s o n , S t a t e R e p r e s e n t a t i v e , 2/9/84) 
#84-2-3(L) ' • 

F e b r u a r y 9, 1984 

Ho n o r a b l e Roger A. H a l v o r s o n 
S t a t e R e p r e s e n t a t i v e 
Box 627 
Monona, Iowa 52159 

Dear R e p r e s e n t a t i v e H a l v o r s o n : 

You have r e q u e s t e d an o p i n i o n o f t h e A t t o r n e y G e n e r a l 
c o n c e r n i n g t h e form o f t h e c a n d i d a t e ' s name t o be p l a c e d on an 
e l e c t i o n b a l l o t . You p o i n t out t h a t a c a n d i d a t e f o r p u b l i c 
o f f i c e may u s e o n l y h i s o r h e r f i r s t and m i d d l e name f o r p r o f e s ­
s i o n a l o r p e r s o n a l p u r p o s e s . You s p e c i f i c a l l y i n q u i r e whether, 
u n d e r t h e s e c i r c u m s t a n c e s , t h e surname must be i n c l u d e d on an 
e l e c t i o n b a l l o t . I n our o p i n i o n t h e c a n d i d a t e ' s surname must be 
i n c l u d e d on an e l e c t i o n b a l l o t . 

S e v e r a l s t a t u t o r y p r o v i s i o n s a d d r e s s t h e placement o f a 
c a n d i d a t e ' s "name" on t h e e l e c t i o n b a l l o t . See, e.g., Iowa Code 
§ 49.30 (1983) ("The names o f a l l c a n d i d a t e s t o be v o t e d f o r i n 
each e l e c t i o n p r e c i n c t . . . s h a l l be p r i n t e d on one b a l ­
l o t . . . . " ) ; Iowa Code § 49.33 (1983) ("Upon the^ l e f t - h a n d 
m a r g i n o f each s e p a r a t e column o f t h e b a l l o t , i m m e d i a t e l y 
o p p o s i t e t h e names o f t h e c a n d i d a t e s f o r p r e s i d e n t and v i c e 
p r e s i d e n t , a s i n g l e square . . . s h a l l be p r i n t e d i n f r o n t o f a 
b r a c k e t e n c l o s i n g t h e names o f t h e s a i d c a n d i d a t e s f o r p r e s i d e n t 
and v i c e p r e s i d e n t . " ) ; Iowa Code § 49.38 (1983) ("The name o f a 
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c a n d i d a t e s h a l l n o t appear upon the b a l l o t i n more t h a n one p l a c e 
f o r t h e same o f f i c e . . . . " ) . No s t a t u t o r y p r o v i s i o n , however, 
e x p r e s s l y a d d r e s s e s t h e form o f t h e name t o be p r i n t e d . 

I n t h e absence o f e x p r e s s s t a t u t o r y d i r e c t i o n , we must 
c o n s t r u e t h e t e r m "name" as u s e d i n t h e s e p r o v i s i o n s i n l i g h t o f 
p r i n c i p l e s o f s t a t u t o r y c o n s t r u c t i o n . . S t a t u t e s r e l a t i n g t o t h e . 
same s u b j e c t m a t t e r a r e i n p a r i m a t e r i a and must be c o n s t r u e d , 
c o n s i d e r e d and examined i n l i g h t o f t h e i r common purpose and 
i n t e n t so as t o p r o d u c e a harmonious system o r body o f l e g i s ­
l a t i o n . Rush v. S i o u x C i t y , 240 N.W.2d 431, 445 (1976). A 
s e p a r a t e , s i g n i f i c a n t s t a t u t o r y p r o v i s i o n a d d r e s s i n g t h e 
arrangement o f names on t h e b a l l o t must be c o n s i d e r e d under t h i s 
p r i n c i p l e . 

S e c t i o n 49.31 p r o v i d e s f o r a l p h a b e t i z i n g and r o t a t i n g names 
on t h e b a l l o t . Under t h i s s e c t i o n t h e c o m m i s s i o n e r o f e l e c t i o n s 
p r e p a r e s a l i s t o f t h e e l e c t i o n p r e c i n c t s o f t h e c o u n t y by 
a r r a n g i n g t h e t o w n s h i p s and c i t i e s i n a l p h a b e t i c a l o r d e r and t h e 
wards o r p r e c i n c t s i n each t o w n s h i p o r c i t y i n n u m e r i c a l o r d e r . 
The s t a t u t e f u r t h e r p r o v i d e s t h a t " [ t ] h e c o m m i s s i o n e r t h e n s h a l l 
a r r a n g e t h e surnames o f each p o l i t i c a l p a r t y ' s c a n d i d a t e s f o r 
each o f f i c e t o w h i c h two o r more p e r s o n s a r e t o be e l e c t e d a t 
l a r g e a l p h a b e t i c a l l y f o r t h e r e s p e c t i v e o f f i c e s f o r t h e f i r s t 
p r e c i n c t on t h e l i s t ; t h e r e a f t e r , f o r each p o l i t i c a l p a r t y and 
f o r each s u c c e e d i n g p r e c i n c t , t h e names a p p e a r i n g f i r s t f o r the 
r e s p e c t i v e o f f i c e s i n t h e l a s t p r e c e d i n g p r e c i n c t s h a l l be p l a c e d 
l a s t , so t h a t t h e names t h a t were second b e f o r e t h e change s h a l l 
be f i r s t a f t e r t h e change." Iowa Code § 49.31(2) (1983) 
(emphasis added). S i m i l a r a l p h a b e t i z i n g and r o t a t i n g p r o v i s i o n s 
on t h e b a s i s o f surname e x i s t f o r c i t y , s c h o o l , o r s p e c i a l 
e l e c t i o n s i n w h i c h anv o f f i c e i s t o be f i l l e d on a n o n p a r t i s a n 
b a s i s . Iowa Code § 49^.31(3) (1983). 

R e a d i n g s t a t u t e s c o n c e r n i n g t h e c a n d i d a t e ' s name i n c o n j u n c ­
t i o n w i t h t h e s t a t u t o r y d i r e c t i o n t o a l p h a b e t i z e and r o t a t e on 
t h e b a s i s o f surname, we c o n c l u d e t h a t t h e surname must be 
i n c l u d e d on an e l e c t i o n b a l l o t . I f t h e surname were n o t p r i n t e d , 
t h e c o m m i s s i o n e r o f e l e c t i o n s c o u l d n o t f u l f i l l t h e s t a t u t o r y 
mandate o f § 49.31. I n o r d e r t o c o n s t r u e t h e t e r m "name" t o 
p r o d u c e a harmonious system o r body o f l e g i s l a t i o n , t h e r e f o r e , 
c a n d i d a t e names on t h e e l e c t i o n b a l l o t must i n c l u d e t h e surname. 

T h i s r e s u l t i s c o n s i s t e n t w i t h t h e p r a c t i c e i n o t h e r 
j u r i s d i c t i o n s . Some j u r i s d i c t i o n s e x p r e s s l y r e q u i r e by s t a t u t e 
t h e i n c l u s i o n o f a c a n d i d a t e ' s surname on t h e e l e c t i o n b a l l o t . 
See, e.g. , F i n e v. E l e c t i o n s B o a r d o f W i s c o n s i n , 95 Wis.2d 162, 
739" NTwtTd 823 ( 1 9 8 0 ) . The g o a l s i n e s t a b l i s h i n g t h e form o f a 
c a n d i d a t e ' s name on an e l e c t i o n b a l l o t s h o u l d i n c l u d e t h e 
a v o i d a n c e o f v o t e r c o n f u s i o n . I d . I n o u r v i e w , i n c l u s i o n o f t h e 
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surname, e i t h e r e x p r e s s l y by a s t a t u t o r y p r o v i s i o n o r i m p l i e d l y 
by a body o f l e g i s l a t i o n , f u r t h e r s a c c u r a t e i d e n t i f i c a t i o n by t h e 
v o t e r s o f t h e c a n d i d a t e . 

A c c o r d i n g l y , b a s e d on t h e f o r e g o i n g a n a l y s i s , i t i s o u r 
o p i n i o n t h a t a c a n d i d a t e ' s surname must be i n c l u d e d on an 
e l e c t i o n b a l l o t . 

S i n c e r e l y , 

A s s i s t a n t A t t o r n e y G e n e r a l 

J F P : c j c 



HIGHWAYS: DEPARTMENT OF TRANSPORTATION: Iowa Code §§ 4.7, 
306.4, 306.8, 307.24, 308.5, 309.67, 313.2, 331.362 ( 1 9 8 3 ) . 
S e c t i o n 308.5 c o n c e r n i n g the G r e a t R i v e r Road s h o u l d be r e a d 
t o g e t h e r w i t h C h a p t e r 306, The f u n c t i o n a l r e v i e w b o a r d s h o u l d 
c o n s i d e r t h e l e g i s l a t i v e i n t e n t i n § 308.5 i n c l a s s i f y i n g 
segments o f t h e G r e a t R i v e r Road. (Osenbaugh t o Huddle, L o u i s a 
County A t t o r n e y , 2/3/84) #84-2-l(L) 

F e b r u a r y 3, 1984 

Roger A. Huddle 
L o u i s a County A t t o r n e y 
L o u i s a County Co u r t h o u s e 
W a p e l l o , Iowa 52653 

Dear Mr. H uddle: 

You have r e q u e s t e d t h e o p i n i o n o f t h i s o f f i c e t o d e t e r m i n e 
whether t h e Iowa Department o f T r a n s p o r t a t i o n i s r e s p o n s i b l e f o r 
t h e d e s i g n , c o n s t r u c t i o n and m a intenance o f p o r t i o n s o f t h e G r e a t 
R i v e r Road i n L o u i s a County under Iowa Code § 308.5. 

T h i s s e c t i o n s t a t e s : 

J u r i s d i c t i o n and c o n t r o l o f t h e g r e a t r i v e r r o a d 
s h a l l be v e s t e d i n t h e s t a t e t r a n s p o r t a t i o n 
c o mmission. 

The i s s u e b e f o r e us i s whether s e c t i o n 308.5 r e q u i r e s S t a t e 
a s s u m p t i o n o f t h e r e s p o n s i b i l i t y t o c o n s t r u c t and m a i n t a i n a r o a d 
w h i c h i s c l a s s i f i e d as a county r o a d under c h a p t e r 306 b e c a u s e 
t h a t r o a d i s d e s i g n a t e d as a p o r t i o n o f t h e G r e a t R i v e r Road. 

The p h r a s e " j u r i s d i c t i o n and c o n t r o l " i s t h e same p h r a s e 
u s e d i n Iowa Code § 306.4 t o a l l o c a t e r e s p o n s i b i l i t y f o r t h e 
c o n s t r u c t i o n and maintenance o f r o a d s . Thus § 308.5 appears on 
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i t s f a c e t o o v e r r i d e t h e f u n c t i o n a l c l a s s i f i c a t i o n o f r o a d s s e t 
f o r t h i n § 306.4. Under t h i s v i e w t h e n i t w o u l d appear t h a t t h e . 
Department o f T r a n s p o r t a t i o n w o u l d be r e s p o n s i b l e f o r c o n s t r u c ­
t i o n and mai n t e n a n c e o f a l l p o r t i o n s o f t h e G r e a t R i v e r Road. 

T h i s c o n s t r u c t i o n , however, appears t o be i n c o n s i s t e n t w i t h 
b o t h t h e l a t e r l e g i s l a t i v e h i s t o r y and. t h e a d m i n i s t r a t i v e i n t e r ­
p r e t a t i o n o f t h e s t a t u t e . Four y e a r s a f t e r enactment o f § 308.5 
(1974 Iowa A c t s , ch. 1181, § 3 ) , § 312.2(11) was p a s s e d . 1978 
Iowa A c t s , c h . 1019, § § 2 8 , 29. T h i s s e c t i o n e s t a b l i s h e s a 
r e v o l v i n g f u n d f o r l o a n s t o a f f e c t e d j u r i s d i c t i o n s t o be u t i l i z e d 
f o r c o n s t r u c t i o n o f Gr e a t R i v e r Road p r o j e c t s . T h i s s e c t i o n 
c l e a r l y c o n t e m p l a t e s t h a t j u r i s d i c t i o n s o t h e r t h a n t h e S t a t e w i l l 
be r e s p o n s i b l e f o r c o n s t r u c t i o n o f some p o r t i o n s o f t h e G r e a t 
R i v e r Road. See a l s o I.A.C. 820-[08,E] c h . 2, " S p e c i a l G r e a t 
R i v e r Road Fund." A d d i t i o n a l l y , c h a p t e r 306 appears t o contem­
p l a t e t h a t e v e r y r o a d i n t h e S t a t e w i l l be c l a s s i f i e d as p r o v i d e d 
t h e r e i n . 

We a r e a d v i s e d t h a t , d e s p i t e t h e enactment o f § 308.5 i n 
1975, t h e d e s i g n a t i o n o f r o a d s as p o r t i o n s o f t h e Great R i v e r 
Road p r o j e c t has n o t been t r e a t e d as r e s u l t i n g i n a change i n 
c l a s s i f i c a t i o n o f t h e r o a d s . C o u n t i e s have a p p l i e d t o " have 
s p e c i f i c p r o j e c t s approved f o r f e d e r a l f u n d i n g . I t does n o t 
t h e r e f o r e appear t h a t a s s u m p t i o n o f S t a t e r e s p o n s i b i l i t y f o r 
c o n s t r u c t i o n and maintenance o f a l l d e s i g n a t e d p r o j e c t r o a d s was 
r e c o g n i z e d d u r i n g t h e d e s i g n a t i o n o r g r a n t p r o c e s s . C o u n t i e s 
have o b t a i n e d funds f o r p r o j e c t s and assumed r e s p o n s i b i l i t y f o r 
repayment o f l o a n s under § 312.2(11) f o r s p e c i f i c p r o j e c t s w h i c h 
a r e p a r t o f t h e G r e a t R i v e r Road. Thus t h e language o f § 308.5 
and t h e t r e a t m e n t o f many p r o j e c t segments as county r o a d s i n 
§ 312.2(11) and i n p r a c t i c e appear t o be i r r e c o n c i l a b l e . 

A d d i t i o n a l l y we w o u l d n o t e t h a t t h e s t a t u t e s a u t h o r i z i n g 
e x p e n d i t u r e s f r o m t h e p r i m a r y r o a d f u n d r e f e r t o t h e f u n c t i o n a l 
c l a s s i f i c a t i o n system e s t a b l i s h e d under c h a p t e r 306 §§ 313,2, 
313.4. An a n n u a l a p p r o p r i a t i o n o f $100,000 f o r a c q u i s i t i o n and 
c o n s t r u c t i o n o f h i g h w a y - a s s o c i a t e d p r o j e c t components f o r t h e 
G r e a t R i v e r Road i s p r o v i d e d i n § 308.4 (1983 Supp.). See a l s o 
§ 3 1 2 . 2 ( 1 0 ) . Thus, a l t h o u g h i t appears f r o m § 308.5 t K a t t h e 
l e g i s l a t u r e v e s t e d r e s p o n s i b i l i t y f o r t h e G r e a t R i v e r Road i n t h e 
Department o f T r a n s p o r t a t i o n , i t p r o v i d e d no funds f o r m a i n t e ­
nance o f p o r t i o n s o f t h e G r e a t R i v e r Road w h i c h a r e n o t p r i m a r y 
highways under c h a p t e r 306. 

F u r t h e r m o r e , t h e s t a t u t e s i m p o s i n g r e s p o n s i b i l i t y ' t o 
c o n s t r u c t and m a i n t a i n r o a d s r e f e r t o p r i m a r y o r s e c o n d a r y 
highways and a r e thus t i e d t o t h e f u n c t i o n a l c l a s s i f i c a t i o n 
system. See §§ 307.24, 309.67, 331.362. 
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A p p l y i n g s t r i c t p r i n c i p l e s o f s t a t u t o r y c o n s t r u c t i o n , i t 
would be s a i d t h a t § 308.5 i s a more s p e c i f i c p r o v i s i o n w h i c h 
would be t r e a t e d as an e x c e p t i o n t o § 306.4. Iowa Code § 4.7 
(1983). Y e t § 3 1 2 . 2 ( 1 1 ) , w h i c h i n d i c a t e s c o n t r a r y l e g i s l a t i v e 
i n t e n t , i s t h e l a t e r p r o v i s i o n . See § 4.8. A l s o t o be c o n ­
s i d e r e d i n c o n s t r u i n g s t a t u t e s i s t h e a d m i n i s t r a t i v e c o n s t r u c t i o n 
o f t h e s t a t u t e , § 4 . 6 ( 6 ) , th e consequences o f a p a r t i c u l a r 
c o n s t r u c t i o n , § 4 . 6 ( 6 ) , and t h e o b j e c t sought t o be a t t a i n e d , 
§ 4 . 6 ( 1 ) . 

R e a d i n g t h e s e s t a t u t e s i n p a r i m a t e r i a w i t h c h a p t e r s 306, 
309, 310, 312, and 313, i t a p p e i r s EHat t h e l e g i s l a t u r e 
c o n t e m p l a t e d t h a t r e s p o n s i b i l i t y f o r the G r e a t R i v e r Road, w o u l d 
be i n t h e T r a n s p o r t a t i o n Commission b u t a l s o c o n t e m p l a t e d t h a t 
c o u n t i e s would assume r e s p o n s i b i l i t y f o r p o r t i o n s o f t h e G r e a t 
R i v e r Road, §§ 3 1 2 . 2 ( 1 1 ) , 3 0 8 . 9 ( 3 ) , and f u r t h e r assumed t h a t 
G r e a t R i v e r Road p r o j e c t segments w o u l d f i t w i t h i n t h e f u n c t i o n a l 
c l a s s i f i c a t i o n system i n c h a p t e r 306 when implemented. 

The f i n a l a d m i n i s t r a t i v e a u t h o r i t y f o r d e t e r m i n i n g t h e 
f u n c t i o n a l c l a s s i f i c a t i o n o f roads i s the S t a t e F u n c t i o n a l Review 
B o a r d . S e c t i o n 3 0 6 . 6 ( 2 ) . S h o u l d a c o u n t y and t h e Department o f 
T r a n s p o r t a t i o n be u n a b l e t o r e a c h agreement c o n c e r n i n g j u r i s d i c ­
t i o n , see §§ 306.8, 308.8, 310.2, 313.2, t h e S t a t e F u n c t i o n a l 
Review Board p r o v i d e s t h e a d m i n i s t r a t i v e mechanism t o d e t e r m i n e 
t h e f u n c t i o n a l c l a s s i f i c a t i o n o f a s p e c i f i c r o a d . I n so c l a s s i ­
f y i n g a p o r t i o n o f t h e G r e a t R i v e r Road, t h a t body s h o u l d c o n s i d ­
e r f i r s t o ur o p i n i o n t h a t s e c t i o n 308.5 was i n t e n d e d t o p l a c e 
r e s p o n s i b i l i t y i n t h e Department o f T r a n s p o r t a t i o n and s e cond 
whether the c o u n t y has assumed r e s p o n s i b i l i t y f o r a r o a d segment 
by agreement, i n c l u d i n g any l o a n agreement under § 3 1 2 . 2 ( 1 1 ) . 
U n t i l such t i m e as a G r e a t P>.iver Road segment c u r r e n t l y d e s i g n a t ­
ed as a c o u n t y r o a d i s r e c l a s s i f i e d as a p r i m a r y r o a d by t h e 
Department o r t h e F u n c t i o n a l Review B o a r d , we w o u l d n o t e t h a t t h e 
c o u n t y has t h e s t a t u t o r y d u t y t o m a i n t a i n s e c o n d a r y r o a d s , 
§ 308.67. 

We a l s o recommend t h a t t h e l e g i s l a t u r e examine t h i s i s s u e . 
The i n c o n s i s t e n c i e s s e t f o r t h above i n d i c a t e a need f o r 
l e g i s l a t i v e c l a r i f i c a t i o n . 

S i n c e r e l y , 

Deputy A t t o r n e y G e n e r a l 

EMO: c j c 



TAXATION: P r o p e r t y Tax; Nature o f P r o p e r t y Tax L i e n s On M a c h i n e r y And 
Equipment And On B u i l d i n g s E r e c t e d On Leased Land. Iowa Code 
§§427A.1(1)(e), 445.28, 445.32, 446.7 (1983). Where machinery and 
equipment i s , by law, a s s e s s e d and t a x e d as r e a l p r o p e r t y , a l o n g w i t h 
o t h e r r e a l p r o p e r t y , a r e a l p r o p e r t y t a x l i e n w i l l a t t a c h t o t h a t 
machinery and equipment and t o the o t h e r r e a l p r o p e r t y t a x e d as a 
u n i t . The e n f o r c e d c o l l e c t i o n o f d e l i n q u e n t r e a l p r o p e r t y t a x a t t r i ­
b u t a b l e t o machinery and equipment w i l l g e n e r a l l y be by the t a x s a l e 
method. The r e a l p r o p e r t y t a x l i e n a t t a c h e s t o b u i l d i n g s e r e c t e d on 
l e a s e d l a n d , but not t o the u n d e r l y i n g l a n d . ( G r i g e r t o S e n a t o r B e r l 
E. P r i e b e , 3/26/84) #84-3-7(L) 

March 26, 1984 

The Honorable B e r l E. P r i e b e 
S t a t e S e n a t o r 
S t a t e C a p i t o l 
L O C A L 

Dear S e n a t o r P r i e b e : 

You have r e q u e s t e d an o p i n i o n o f the A t t o r n e y G e n e r a l as f o l l o w s : 

Your o p i n i o n i s needed c o n c e r n i n g t h e s t a t u s 
o f t a x l i e n s on p r o p e r t y w h i c h was once 
a s s e s s e d as p e r s o n a l p r o p e r t y , but w h i c h now, 
by s t a t u t e , i s a s s e s s e d as r e a l e s t a t e . Three 
q u e s t i o n s a r e posed: 

1) I s a l i e n o f machinery and equipment t a x e s 
a l i e n o n l y on the r e a l e s t a t e on w h i c h i t 
i s l o c a t e d , o r i s i t I n t h e n a t u r e o f a 
p e r s o n a l p r o p e r t y t a x l i e n a g a i n s t a l l r e a l 
e s t a t e owned by t h e owner o f the m a c h i n e r y 
and equipment? 

2) I f t h e answer i s a r e a l e s t a t e l i e n , how 
does t h e County T r e a s u r e r e n f o r c e c o l l e c ­
t i o n f o r a d e l i n q u e n t t a x on m a c h i n e r y and 
equipment? 
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3) I s the l i e n s t a t u s o f t a x e s on b u i l d i n g s on 
l e a s e d l a n d t h e same as f o r e g o i n g ? I f n o t , 
how does i t d i f f e r ? 

Iowa Code §427A.1(1)(e) (1983) p r o v i d e s t h a t " M a c h i n e r y used i n 
m a n u f a c t u r i n g e s t a b l i s h m e n t s " i s t o be a s s e s s e d and t a x e d as r e a l p r o p ­
e r t y . Presumably, your f i r s t and second q u e s t i o n s a r e c o n c e r n e d w i t h 
m a n u f a c t u r i n g m achinery and equipment ("machinery").^ 

lowa Code §445.28 (1983) p r o v i d e s t h a t "Taxes upon r e a l e s t a t e 
s h a l l be a l i e n on the r e a l e s t a t e a g a i n s t a l l p e r s o n s e x c e p t the 
s t a t e . " Iowa Code §445 .29 (1983) p r o v i d e s t h a t " A l l p e r s o n a l p r o p e r t y 
t a x due from a p e r s o n s h a l l be a l i e n a g a i n s t any r e a l e s t a t e owned by 
the p e r s o n f o r t e n y e a r s from t h e date o f assessment." 

S e c t i o n 445.29, on i t s f a c e , o n l y a p p l i e s t o l i e n s f o r p e r s o n a l 
p r o p e r t y t a x e s . I t , t h e r e f o r e , has no a p p l i c a t i o n t o r e a l p r o p e r t y 
t a x e s a t t r i b u t a b l e t o machinery used I n m a n u f a c t u r i n g e s t a b l i s h m e n t s . 
I n s t e a d , a l i e n f o r r e a l p r o p e r t y t a x e s on such m a c h i n e r y comes w i t h i n 
t h e scope of §445.28. Merv E. H l l p i p r e A u c t i o n Co. v. S o l o n S t a t e 
Bank, No. 69585 (Iowa Sup. C t . , f i l e d J a n . 18, 1984). ~ 

G e n e r a l l y , r e a l p r o p e r t y o f a m a n u f a c t u r i n g e s t a b l i s h m e n t , o f 
wh i c h m a c h i n e r y i s one component, i s t o be v a l u e d and t a x e d as a u n i t . 2 

Maytag Company v. P a r t r i d g e , 210 N.W.2d 584 (Iowa 1973). Under t h e s e 
c i r c u m s t a n c e s , t h e mach i n e r y i s " a s s e s s e d as p a r t o f t h e r e a l e s t a t e . " 
210 N.W.2d a t 588. S i n c e m a n u f a c t u r i n g r e a l p r o p e r t y I s t a x e d as a 
u n i t and s i n c e r e a l p r o p e r t y t a x e s , under §445.28, a r e a l i e n a g a i n s t 
t h e r e a l e s t a t e , i t l o g i c a l l y f o l l o w s t h a t r e a l p r o p e r t y t a x e s a t t r i ­
b u t a b l e t o each component o f the u n i t ( m a c h i n e r y , l a n d , improvements) 
would c o n s t i t u t e a l i e n upon t h e e n t i r e u n i t . 

W i t h r e s p e c t t o your second q u e s t i o n , t h e r e c e n t d e c i s i o n o f t h e 
Iowa Supreme C o u r t i n Merv E. H i l p i p r e A u c t i o n Co. v. S o l o n S t a t e Bank, 
No. 69585 (Iowa Sup. C t . , f i l e d J a n . 18, 1984) i s i n s t r u c t i v e . I n 
H i l p i p r e , t he Johnson County a s s e s s o r , i n v a l u i n g and a s s e s s i n g the 
t a x p a y e r ' s m a n u f a c t u r i n g e s t a b l i s h m e n t , p l a c e d s e p a r a t e v a l u a t i o n s as 
o f J a n u a r y 1, 1980, upon the t a x p a y e r ' s l a n d , b u i l d i n g s and machinery. 
S u b s e q u e n t l y , t h e t a x p a y e r s o l d t h e l a n d and b u i l d i n g s , but not t h e 
m a c h i n e r y , on A p r i l 2, 1981. Due t o f i n a n c i a l d i f f i c u l t i e s , the t a x ­
p a y e r engaged an a u c t i o n e e r who, on September 9t 1981, s o l d the 

3-Iowa Code §427A.1(1)(d) (1983) p r o v i d e s t h a t m a c h i n e r y and 
equipment w h i c h i s " a t t a c h e d " t o r e a l p r o p e r t y i s a s s e s s e d and t a x e d 
as r e a l p r o p e r t y , even i f under p r o p e r t y law, such m a c h i n e r y and ' 
equipment would c o n s t i t u t e p e r s o n a l p r o p e r t y . The r e s u l t s reached I n 
t h i s o p i n i o n would a l s o a p p l y t o §427A.1(1)(d) m a c h i n e r y and equipment. 

^The o t h e r components would be the l a n d and improvements 
( b u i l d i n g s and s t r u c t u r e s ) o f the m a n u f a c t u r i n g e s t a b l i s h m e n t . 



The H o n o r a b l e B e r l E. P r i e b e 
Page 3 

machinery a t p u b l i c a u c t i o n . The S o l o n S t a t e Bank had a s e c u r i t y 
i n t e r e s t i n the machinery w h i c h was t r a n s f e r r e d t o t h e a u c t i o n p r o ­
ceeds. Johnson County c l a i m e d t h a t i t had a s u p e r i o r r e a l p r o p e r t y 
t a x l i e n i n t h e amount o f $3,845.63 t a x p l u s I n t e r e s t and p e n a l t y o n ; 
the machinery and t h a t t h e t a x l i e n t r a n s f e r r e d t o the a u c t i o n p r o ­
c eeds. 3 

When the p r o p e r t y t a x e s were l e v i e d i n March, 1981, the t a x p a y e r 
had owned the l a n d , b u i l d i n g s , and mach i n e r y . When the l a n d and 
b u i l d i n g s were s o l d on A p r i l 2, 1981, the Johnson County a s s e s s o r , 
a u d i t o r , and t r e a s u r e r e r r o n e o u s l y l i s t e d t he mac h i n e r y as b e l o n g i n g 
t o t h e p u r c h a s e r . The bank contended t h a t t h e r e was no v a l i d t a x l i e n 
upon the machinery f o r the I98O-198I f i s c a l y e a r s i n c e the t a x r e c o r d s 
e r r o n e o u s l y r e f l e c t e d the wrong machinery o w n e r s h i p . The Iowa Supreme 
Cou r t r e j e c t e d the bank's argument, h e l d t h a t Johnson County had a 
s u p e r i o r r e a l p r o p e r t y t a x l i e n on t h e m a c h i n e r y , and under the c i r ­
cumstances o f t h i s c a s e , h e l d t h a t the l i e n was t r a n s f e r r e d t o t h e 
a u c t i o n p r o c e e d s . 

I f t h e t a x p a y e r i n H i l p i p r e had not s o l d t h e machinery a t a u c t i o n , 
d e l i n q u e n t r e a l p r o p e r t y t a x e s a t t r i b u t a b l e t o i t would have been 
c o l l e c t a b l e by s e l l i n g t h e machinery a t t a x s a l e p u r s u a n t t o the p r o ­
v i s i o n s i n Iowa Code c h a p t e r 446 (1983). The C o u r t s t a t e d : 

We agree no o r d i n a r y a c t i o n i s a v a i l a b l e t o 
the county f o r the c o l l e c t i o n o f r e a l e s t a t e 
t a x e s . See S h e a r e r v. C i t i z e n ' s Bank, 129 
Iowa 564, 567, 105 N.W. 1 0 2 5 , 1026 ( 1 9 0 6 ) . 
A l t h o u g h Iowa Code s e c t i o n 445.3 a l l o w s the 
county t o b r i n g an a c t i o n , i n a d d i t i o n t o 
o r d i n a r y r e m e d i e s , f o r the c o l l e c t i o n o f p e r ­
s o n a l p r o p e r t y t a x e s , no s t a t u t o r y p r o v i s i o n 
i s made f o r t h e c o l l e c t i o n o f r e a l e s t a t e 
t a x e s e x c e p t t h r o u g h enforcement o f t h e l i e n . 
Where a s p e c i f i c remedy i s p r o v i d e d f o r t a x 
c o l l e c t i o n , s u ch remedy must be f o l l o w e d ; the 
s t a t u t o r y remedy i s e x c l u s i v e . Hawkeye L i f e 
I n s u r a n c e Co. v. V a l l e y - D e s Moines Co., 220 
Iowa 556, 567, 260 N.W. 669, 675 (1935) • The 
t a x on r e a l e s t a t e i s not a p e r s o n a l o b l i g a ­
t i o n o r a debt o f any p e r s o n , and t h e p r o ­
c e e d i n g s f o r c o l l e c t i o n o f t a x e s I s one i n rem. 
I n Re E s t a t e o f McMahon, 237 Iowa 236, 239-40, 
21 N.W.2d 581, 582-83 (1 9 4 6 ) . The s p e c i f i c 
s t a t u t o r y remedy f o r c o l l e c t i o n o f r e a l e s t a t e 
t a x e s i s by way o f the a n n u a l t a x s a l e . Iowa 
Code §446.7. 

^ T h i s amount o n l y c o n s t i t u t e d t a x a t t r i b u t a b l e t o the m a c h i n e r y . 
Johnson County d i d n o t attempt t o c o l l e c t t h e l a n d and b u i l d i n g t a x e s , 
o r any p a r t o f them, from the a u c t i o n p r o c e e d s . 
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W h i l e our s t a t u t o r y scheme f o r the c o l l e c t i o n 
o f r e a l e s t a t e t a x e s i s l i m i t e d t o an i n rem 
p r o c e e d i n g and p r o v i d e s no means t o t r a n s f e r 
t h e l i e n from t h e p r o p e r t y t o the s a l e p r o ­
c e e d s , we n e v e r t h e l e s s c o n c l u d e t h e county i s 
not p r o h i b i t e d f rom a s s e r t i n g i t s c l a i m 
a g a i n s t the proceeds i n t h e p e c u l i a r f a c t s o f 
t h i s c a s e . 

s l i p . o p . a t 8-9. 

G i v e n t h a t r e a l p r o p e r t y t a x e s c o n s t i t u t e a l i e n a g a i n s t t h e 
a s s e s s e d r e a l p r o p e r t y o f a m a n u f a c t u r i n g r e a l p r o p e r t y u n i t , any such 
d e l i n q u e n t t a x e s can be s a t i s f i e d by the c h a p t e r 446 t a x s a l e . 
Depending upon the c i r c u m s t a n c e s , t h e county t r e a s u r e r may be a b l e t o 
c o l l e c t d e l i n q u e n t t a x e s a t t r i b u t a b l e t o t h e machinery by s a l e o f t h e 
m a c h i n e r y o n l y . 

I n summary, the t a x imposed upon machinery i s a r e a l p r o p e r t y t a x 
and t h e r e a l p r o p e r t y t a x l i e n , p u r s u a n t t o §445.28, i s i m p r e s s e d upon 
t h a t m a c h i n e r y . G e n e r a l l y , t h e c o l l e c t i o n of d e l i n q u e n t r e a l p r o p e r t y 
t a x a t t r i b u t a b l e t o m a c h i n e r y w i l l I n v o l v e t h e t a x s a l e by the county 
t r e a s u r e r , as a u t h o r i z e d i n c h a p t e r 446, u n l e s unique c i r c u m s t a n c e s , 
s u c h as i n the H i l p i p r e c a s e , e x i s t whereby the t a x can be c o l l e c t e d 
w i t h o u t r e s o r t t o t h e t a x s a l e method.^ See a l s o U n i t e d S t a t e s v. 3 
P a r c e l s o f Land i n Woodbury Co., Iowa, 198 F.Supp. 529 (N.D. Iowa 1961) 
( R e a l p r o p e r t y t a x l i e n t r a n s f e r r e d t o condemnation award and t a x 
c o l l e c t e d from such award). 

Your t h i r d q u e s t i o n concerns t h e l i e n s t a t u s o f p r o p e r t y t a x e s 
a t t r i b u t a b l e t o b u i l d i n g s l o c a t e d on l e a s e d l a n d . 

Iowa Code §428.4 (1983) p r o v i d e s i n r e l e v a n t p a r t : 

Any b u i l d i n g s e r e c t e d , improvements made, or 
b u i l d i n g s removed i n a y e a r a f t e r the a s s e s s ­
ment o f t h e c l a s s o f r e a l e s t a t e t o w h i c h t h e y 
b e l o n g s h a l l be v a l u e d , l i s t e d and a s s e s s e d 
and r e p o r t e d by t h e a s s e s s o r t o the county 
a u d i t o r a f t e r a p p r o v a l o f the v a l u a t i o n s by 
t h e l o c a l b o ard of r e v i e w , and s a i d a u d i t o r 
s h a l l t h e r e u p o n e n t e r t h e t a x a b l e v a l u e o f 
s u c h b u i l d i n g o r t a x a b l e improvement on the 
t a x l i s t as a p a r t o f r e a l e s t a t e t o be t a x e d . 

^ C h a p t e r 446 a u t h o r i z e s two b a s i c t y p e s o f t a x s a l e s t o be con­
d u c t e d by t h e c o u n t y t r e a s u r e r . These a r e t h e r e g u l a r a n n u a l t a x s a l e 
I n Iowa Code §446.7 (1983) and t h e s c a v e n g e r t a x s a l e i n Iowa Code 
§446.18 (1 9 8 3 ) . 
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I f such b u i l d i n g s a r e e r e c t e d by any p e r s o n 
o t h e r t h a n the owner o f t h e l a n d , they s h a l l 
be l i s t e d and a s s e s s e d t o t h e owner of t h e 
b u i l d i n g s o r improyements as r e a l e s t a t e . 
(Emphasis s u p p l i e d ) . 

Iowa Code §445.32 (1983) p r o v i d e s : 

I f a b u i l d i n g i s e r e c t e d by a p e r s o n o t h e r 
t h a n t h e owner o f the l a n d on which t h e 
b u i l d i n g I s l o c a t e d , as p r o v i d e d f o r i n 
s e c t i o n 428.4, t h e t a x e s on t h e b u i l d i n g s h a l l 
be and remain a l i e n on t h e b u i l d i n g from t h e 
d a t e o f l e v y u n t i l p a i d . I f the p r o p e r t y 
t a x e s on t h e b u i l d i n g become d e l i n q u e n t f o r a 
t a x y e a r the county t r e a s u r e r s h a l l c o l l e c t 
t h e t a x i n t h e same manner as d e l i n q u e n t p e r ­
s o n a l p r o p e r t y t a x e s a r e c o l l e c t e d under s e c ­
t i o n 445.8." (Emphasis s u p p l i e d ) . 

The p r o v i s i o n s o f §428.4 r e q u i r e b u i l d i n g s e r e c t e d on l e a s e d 
l a n d s t o be l i s t e d and a s s e s s e d , f o r r e a l p r o p e r t y t a x p u r p o s e s , t o 
t h e owner o f t h e b u i l d i n g s . S e c t i o n 445.32 p r o v i d e s t h a t r e a l p r o p ­
e r t y t a x e s a t t r i b u t a b l e t o such b u i l d i n g s c o n s t i t u t e a l i e n upon the 
b u i l d i n g s . S i n c e §445.32 c l e a r l y s t a t e s t h a t t h i s b u i l d i n g t a x i s a 
l i e n upon the b u i l d i n g , i t f o l l o w s t h a t t h i s t a x l i e n , u n l i k e t h e t a x 
l i e n on m a c h i n e r y and equipment, does not a t t a c h t o t h e u n d e r l y i n g 
l a n d . I n a d d i t i o n , such a r e s u l t i s a n e c e s s a r y i m p l i c a t i o n t o be 
drawn f r o m §445.32 w h i c h r e q u i r e s t h a t a d e l i n q u e n t t a x a s s o c i a t e d 
w i t h a b u i l d i n g l o c a t e d on l e a s e d l a n d must be c o l l e c t e d i n t h e same 
manner as a d e l i n q u e n t p e r s o n a l p r o p e r t y t a x i s c o l l e c t e d under Iowa 
Code §445.8, as opposed t o c o l l e c t i o n o f the d e l i n q u e n t r e a l p r o p e r t y 
t a x e s under the t a x s a l e p r o v i s i o n s i n Code c h a p t e r 446. 

V e r y t r u l y y o u r s , 

H a r r y M. G r i g e r 
S p e c i a l A s s i s t a n t A t t o r n e y G e n e r a l 

WP2 



LANDLORD-TENANT: Interest on r e n t a l deposits. Iowa Code section 
562A.12(2) (1983). After f i v e years of a tenancy, i n t e r e s t 
earned on a r e n t a l deposit i s the property of the tenant. The 
manner of payment of the in t e r e s t to the tenant i s a matter of 
private contract between the tenant and landlord. (Peters 
to Baxter, State Representative, 3/26/84) #84-3-6(L) 

March 26, 1984 

The Honorable Elaine Baxter 
House of Representatives 
State House 
Des Moines, Iowa 50319 

Dear Representative Baxter: 

You have requested an opinion on Iowa Code section 
562A.12(2) (1983) regarding r e n t a l deposits. The issue i s 
whether a tenant i s e n t i t l e d to i n t e r e s t , i f any, earned on a 
re n t a l deposit a f t e r the f i r s t f i v e years of tenancy, and i f so, 
how the i n t e r e s t i s to be paid. We conclude that after the f i r s t 
f i v e years of a tenancy, the tenant i s e n t i t l e d to any i n t e r e s t 
earned on the tenant's re n t a l deposit. The manner i n which the 
in t e r e s t i s paid to the tenant i s not regulated by § 562A.12(2) 
and i s therefore a matter of private contract. 

Section 562A.12(2) provides: 

A l l r e n t a l deposits s h a l l be held by 
the landlord for the tenant, who i s a 
party to the agreement, i n a bank or 
savings and loan association or c r e d i t 
union which i s insured by an agency of 
the fe d e r a l government. Rental deposits 
s h a l l not be commingled with the per­
sonal funds of the landlord. Notwith­
standing the provisions of chapter 117, 
a l l r e n t a l deposits may be held i n a 
t r u s t account, which may be a common 
t r u s t account and which may be an i n t e r ­
est bearing account. Any i n t e r e s t 
earned on a re n t a l deposit during the 
f i r s t f i v e years of a tenancy s h a l l be 
the property of the landlord. 

The l a s t sentence of § 562A.12(2) c l e a r l y provides that 
i n t e r e s t earned on re n t a l deposits f o r the f i r s t f i v e years of a 
tenancy i s the property of the landlord. The f i v e year 
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l i m i t a t i o n i s new to Iowa law. P r i o r to the e f f e c t i v e date of 
§ 562A.12(2), a l l i n t e r e s t earned on r e n t a l deposits was the 
property of the landlord. Iowa Code section 562.9 (1977). 
Although § 562A.12(2) does not expressly state that a f t e r f i v e 
years of a tenancy any i n t e r e s t on r e n t a l deposits belongs to the 
tenant, t h i s i s the obvious implication from the f i v e year 
l i m i t a t i o n that was placed on the landlord's r i g h t to the money. 

Section 562A.12(2) i s s i l e n t on the manner i n which any 
i n t e r e s t on r e n t a l deposits must be paid to tenants. The statute 
i n e f f e c t makes the landlord a trustee of the r e n t a l deposit f o r 
the b e n e f i t of the tenant by providing that the deposit " s h a l l be 
held by the landlord f o r the tenant" and "not be commingled with 
the personal funds of the landlord." Cf. Cedar Memorial Park 
Cemetery Association v. Personnel Associates, 178 N.W.2d 343, 351 
(Iowa 1970) (funeral home s e l l i n g prearranged funeral plans was 
trustee f o r purchaser's funds that statute required to be t r u s t 
funds). However, § 562A.12(2), unlike laws of other states, does 
not e s t a b l i s h any s p e c i f i c procedure for paying i n t e r e s t to a 
tenant e n t i t l e d to i t i f the landlord places the r e n t a l deposit 
i n an i n t e r e s t bearing account. See, e.g., N.Y. Gen. Oblig. Law 
§ 7-103 (McKinney Supp. 1983). 

Because § 562A.12(2) does not provide any s p e c i f i c 
method fo r paying a tenant i n t e r e s t on a r e n t a l deposit, the 
landlord and tenant are free to have a r e n t a l agreement that 
covers the manner i n which any i n t e r e s t on r e n t a l deposits i s 
paid. Iowa Code sections 562A.3 ("Unless displaced by the 
provisions of t h i s chapter, the p r i n c i p l e s of law and equity i n 
t h i s s t a t e . . . s h a l l supplement i t s p r o v i s i o n s . " ) ; 562A.9(1) ("The 
landlord and tenant may include i n a r e n t a l agreement, terms and 
conditions not prohibited by t h i s chapter or other rule of 
law... . " ) . The manner of payment of i n t e r e s t on r e n t a l deposits 
i s therefore determined by pr i v a t e contract. See 52 C.J.S. 
Landlord and Tenant § 472(2)(e) (1968). 

/mr 



COUNTIES: A u t h o r i t y o f c o u n t y governments t o e s t a b l i s h a h e i g h t 
l i m i t a t i o n on v e g e t a t i o n and to . r e g u l a t e weeds n o t l i s t e d as 
n o x i o u s i n Iowa Code Ch a p t e r 317 (1983). Iowa C o n s t , a r t . I l l 
§ 38A; Iowa Const, a r t . I l l § 39A; Iowa Code S e c t i o n s 317. l] 
317.3, 317.4, 317.6, 317.9, 317.13, 317.14, 317.15, 317.16, 
317.18; 317.21; 331.301(1), 331.301(4), 3 3 1 . 3 0 1 ( 5 ) , 331.301(6); 
3 3 1 . 3 0 2 ( 1 ) , 331.302(3)-(9) (1983). Under County Home R u l e , 
county governments may, t h r o u g h an o r d i n a n c e , e s t a b l i s h a h e i g h t 
l i m i t a t i o n on v e g e t a t i o n on u n o c c u p i e d l a n d . The c o u n t y may, 
t h r o u g h an a p p r o p r i a t e o r d i n a n c e , p r o v i d e t h a t weeds n o t l i s t e d 
i n § 317.1 a r e n o x i o u s . A landowner must mow o r spray whatever 
a r e a o f t h e p r o p e r t y i s n e c e s s a r y t o comply w i t h t h e b o a r d ' s 
program o f weed c o n t r o l under § 317.13. (Ben t o n t o P a l m e r , S t a t e 
S e n a t o r , 3/21/84) #84-3-5(L) 

March 21, 1984 

The H o n o r a b l e W i l l i a m Palmer 
S t a t e S e n a t o r 
S t a t e C a p i t o l 
L O C A L 

Dear S e n a t o r Palmer: 

I n y o u r l e t t e r o f December 22, 1983, you r e q u e s t e d an 
A t t o r n e y G e n e r a l ' s o p i n i o n c o n c e r n i n g g e n e r a l l y t h e a u t h o r i t y o f 
a c o u n t y b o a r d o f s u p e r v i s o r s and a c o u n t y weed c o m m i s s i o n e r t o 
e s t a b l i s h a h e i g h t l i m i t a t i o n on v e g e t a t i o n and t o r e g u l a t e weeds 
n o t l i s t e d as n o x i o u s under Iowa Code C h a p t e r 317 (1983). 
A c c o r d i n g t o y o u r l e t t e r , y o u r q u e s t i o n s have been prompted by a 
s i t u a t i o n i n w h i c h a c o unty weed co m m i s s i o n e r has been e n f o r c i n g 
a h e i g h t l i m i t a t i o n on a l l v e g e t a t i o n on u n o c c u p i e d l a n d i n t h e 
c o u n t y . You have s p e c i f i c a l l y a s k e d : 

1. Does a c o u n t y b o a r d o f s u p e r v i s o r s o r a 
c o u n t y weed c o m m i s s i o n e r have t h e a u t h o r i t y 
t o e s t a b l i s h a h e i g h t l i m i t f o r v e g e t a t i o n on 
u n o c c u p i e d l a n d ? 

2. E x c e p t i n t h e case where t h e g r o w t h o f 
v e g e t a t i o n r e n d e r s an a d j o i n i n g s t r e e t o r 
highway u n s a f e f o r t r a v e l , may a c o u n t y b o a r d 
o f s u p e r v i s o r s and a c o u n t y weed c o m m i s s i o n e r 
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c o n t r o l t h e growth o f a l l t y p e s o f v e g e t a ­
t i o n , o r a r e t h e y l i m i t e d t o enforcement 
a c t i o n s a g a i n s t o n l y t h e p r i m a r y and secon­
d a r y n o x i o u s weeds l i s t e d i n S e c t i o n 317? 

3. Does a landowner who has been o r d e r e d t o 
d e s t r o y n o x i o u s weeds have t h e o p t i o n o f 
s e l e c t i v e l y s p r a y i n g o r mowing o n l y t h e 
n o x i o u s weeds, o r must th e landowner s p r a y o r 
mow t h e e n t i r e a r e a? 

C h a p t e r 317 p r o v i d e s a s t a t u t o r y mechanism f o r the c o n t r o l o f 
n o x i o u s weeds i n Iowa and i t w o u l d be u s e f u l t o b r i e f l y r e v i e w 
i t s p r o v i s i o n s b e f o r e t u r n i n g t o your q u e s t i o n . 

The r e s p o n s i b i l i t y f o r t h e enforcement o f C h a p t e r 317 r e s t s 
w i t h t h e c o u n t y b o a r d o f s u p e r v i s o r s . S e c t i o n 317.9. I n 
§ 317.1, t h e l e g i s l a t u r e has s p e c i f i c a l l y l i s t e d t h o s e weeds 
w h i c h i t has d e c l a r e d t o be n o x i o u s . To c o n t r o l t h o s e weeds, 
each c o u n t y b o a r d o f s u p e r v i s o r s i s r e q u i r e d t o a p p o i n t , under 
§ 317.3, a county weed commissioner c h a r g e d w i t h t h e r e s p o n s i b i l ­
i t y o f s u p e r v i s i n g t h e c o n t r o l and d e s t r u c t i o n o f a l l n o x i o u s 
weeds i n t h e c o u n t y , s u b j e c t t o t h e b o a r d ' s d i r e c t i o n . S e c t i o n 
317.4. Each y e a r t h e b o a r d must o r d e r and p u b l i s h a program o f 
weed d e s t r u c t i o n f o r t h e c o u n t y , d e s i g n a t i n g t h e d a t e s by w h i c h 
landowners i n t h e county must have d e s t r o y e d t h e v a r i e t i e s o f 
n o x i o u s weeds. S e c t i o n s 317.13 and 317.14. I t i s t h e r e s p o n ­
s i b i l i t y o f each owner and each p e r s o n i n t h e p o s s e s s i o n o r 
c o n t r o l o f any l a n d s i n t h e c o u n t y t o d e s t r o y a l l n o x i o u s weeds 
a t t h e t i m e s and i n the manner p r e s c r i b e d by the b o a r d ' s o r d e r . 
S e c t i o n 317.10. I n t h e event t h a t t h e landowner o r o t h e r p e r s o n 
i n c o n t r o l o f t h e p r o p e r t y f a i l s t o comply w i t h t h e b o a r d ' s o r d e r 
o f d e s t r u c t i o n , t h e weed c o m m i s s i o n e r i s a u t h o r i z e d t o e n t e r upon 
the p r o p e r t y and cause t h e weeds t o be d e s t r o y e d a f t e r 
a p p r o p r i a t e n o t i c e has been s e r v e d . S e c t i o n 317.16. There a r e 
no p r o v i s i o n s w i t h i n C h a p t e r 317 c o n c e r n i n g a h e i g h t l i m i t a t i o n 
on v e g e t a t i o n on u n o c c u p i e d l a n d . A c c o r d i n g l y , we must t u r n 
e l s e w h e r e t o d e t e r m i n e t h e e x t e n t t o w h i c h a c o u n t y b o a r d and i t s 
weed co m m i s s i o n e r may impose s u c h a l i m i t a t i o n . 

Any a n a l y s i s o f t h e a u t h o r i t y o f a c o u n t y t o r e g u l a t e a 
g i v e n s u b j e c t m a t t e r must b e g i n w i t h t h e Iowa c o n s t i t u t i o n a l 
p r o v i s i o n g r a n t i n g Home R u l e t o c o u n t i e s . Iowa Const , a r t . I l l 
§ 39A p r o v i d e s : 

C o u n t i e s o r j o i n t c o u n t y - m u n i c i p a l c o r p o r a ­
t i o n governments a r e g r a n t e d home r u l e power and 
a u t h o r i t y , n o t i n c o n s i s t e n t w i t h t h e laws o f t h e 
g e n e r a l assembly, t o d e t e r m i n e t h e i r l o c a l a f f a i r s 
and government, e x c e p t t h a t t h e y s h a l l n o t have 
power t o l e v y any t a x u n l e s s e x p r e s s l y a u t h o r i z e d 
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by t h e g e n e r a l assembly. The g e n e r a l assembly may 
p r o v i d e f o r the c r e a t i o n and d i s s o l u t i o n o f j o i n t 
c o u n t y - m u n i c i p a l c o r p o r a t i o n governments. The 
g e n e r a l assembly may p r o v i d e f o r the e s t a b l i s h m e n t 
o f c h a r t e r s i n co u n t y o r j o i n t c o u n t y - m u n i c i p a l 
c o r p o r a t i o n governments. 

I f t h e power o r a u t h o r i t y o f a c o u n t y con­
f l i c t s w i t h t h e power and a u t h o r i t y o f a m u n i c i p a l 
c o r p o r a t i o n , the power and a u t h o r i t y e x e r c i s e d by 
a m u n i c i p a l c o r p o r a t i o n s h a l l p r e v a i l w i t h i n i t s 
j u r i s d i c t i o n . 

The p r o p o s i t i o n o r r u l e o f law t h a t a county 
o r j o i n t c o u n t y - m u n i c i p a l c o r p o r a t i o n government 
p o s s e s s e s and can e x e r c i s e o n l y t h o s e powers 
g r a n t e d i n e x p r e s s words i s n o t a p a r t o f the law 
o f t h i s s t a t e . 

The a d o p t i o n o f county home r u l e r e v e r s e d t h e e a r l i e r d o c t r i n e i n 
Iowa t h a t c o u n t i e s c o u l d e x e r c i s e o n l y s u c h powers as were 
e x p r e s s l y g r a n t e d . K a s p a r e k v. Johnson County Ed. o f H e a l t h , 288 
N.W.2d 511, 514 (Iowa 1980). 

A f t e r t h e a d o p t i o n o f t h i s c o n s t i t u t i o n a l p r o v i s i o n , t h e 
l e g i s l a t u r e i n 1981 adopted a s t a t u t o r y scheme d e s i g n e d t o 
implement home r u l e i n Iowa Code C h a p t e r 331 (1983). I n 
§ 331.301(1) t h e l e g i s l a t u r e has s t a t e d i n p e r t i n e n t p a r t t h a t : 

A c o u n t y may, e x c e p t as e x p r e s s l y l i m i t e d by 
th e C o n s t i t u t i o n , and i f n o t i n c o n s i s t e n t w i t h t h e 
laws o f t h e g e n e r a l a ssembly, e x e r c i s e any power 
and p e r f o r m any f u n c t i o n i t deems a p p r o p r i a t e t o 
p r o t e c t and p r e s e r v e t h e r i g h t s , p r i v i l e g e s and 
p r o p e r t y o f t h e co u n t y o r o f i t s r e s i d e n t s , and t o 
p r e s e r v e and improve the pea c e , s a f e t y , h e a l t h , 
w e l f a r e , c o m f o r t , and c o n v e n i e n c e o f i t s r e s i ­
d e n t s . 

I n d e t e r m i n i n g t h e e x t e n t o f t h e c o u n t y b o a r d o f s u p e r v i s o r s ' 
a u t h o r i t y i n t h i s c o n t e x t , we must examine t h e board's a u t h o r i t y 
u n der b o t h t h e amendment and t h e s t a t u t e i m p l e m e n t i n g i t . Our 
c o n s t r u c t i o n o f t h e amendment can be g u i d e d b y thos e c a s e s w h i c h 
have c o n s t r u e d t h e M u n i c i p a l Home R u l e Amendment, Iowa C o n s t , 
a r t . I l l § 38A, g i v e n i t s s i m i l a r i t y i n terms. See 1980 
Op.Att'y.Gen. 54, 58. 

T u r n i n g t o your f i r s t q u e s t i o n as t o t h e a u t h o r i t y o f a 
co u n t y t o e s t a b l i s h a h e i g h t l i m i t a t i o n on v e g e t a t i o n on unoccu­
p i e d l a n d , we have n o t e d t h a t C h a p t e r 317 does n o t i t s e l f g r a n t 
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such a u t h o r i t y . However, under County Home R u l e , t h e r e l e v a n t 
i n q u i r y i n d e t e r m i n i n g whether t h e e x e r c i s e o f a power by a 
county i s a u t h o r i z e d i s n o t whether t h e r e i s a s p e c i f i c g r a n t o f 
a u t h o r i t y f r o m t h e S t a t e , b u t r a t h e r whether t h e e x e r c i s e o f the" 
power w o u l d c o n t r a v e n e one o f t h e e x p r e s s l i m i t a t i o n s on the 
co u n t y ' s powers f o u n d w i t h i n t h e amendment i t s e l f . See 1980 
Op.Att'y.Gen. 631, 633. There a r e , w i t h i n t h e County Home R u l e 
Amendment, f o u r e s s e n t i a l l i m i t a t i o n s upon a c o u n t y ' s powers. 
C o u n t i e s have no power t o l e v y any t a x u n l e s s e x p r e s s l y au­
t h o r i z e d by t h e G e n e r a l Assembly. I n t h e event t h e power o r 
a u t h o r i t y o f a c o u n t y c o n f l i c t s w i t h t h a t o f a m u n i c i p a l c o r p o r a ­
t i o n , t h e power and a u t h o r i t y o f t h e m u n i c i p a l c o r p o r a t i o n 
p r e v a i l s w i t h i n i t s j u r i s d i c t i o n . The e x e r c i s e ' o f home r u l e 
power by a c o u n t y cannot be " i n c o n s i s t e n t w i t h t h e laws o f the 
G e n e r a l Assembly." F i n a l l y , home r u l e power can be e x e r c i s e d 
o n l y f o r c o u n t y and n o t s t a t e a f f a i r s . The f i r s t two e x c e p t i o n s 
seem p l a i n l y i n a p p l i c a b l e t o t h e q u e s t i o n s y o u have r a i s e d . The 
l a s t l i m i t a t i o n c o n f i n i n g t h e c o u n t y ' s a u t h o r i t y t o county 
a f f a i r s a l s o does n o t seem t o be i m p l i c a t e d by your r e q u e s t . The 
l e g i s l a t u r e has g i v e n t h e a u t h o r i t y t o r e g u l a t e weeds t o county 
government u n d e r C h a p t e r 317. We w o u l d c o n c l u d e t h e r e f o r e t h a t 
i t i s a m a t t e r o f co u n t y n o t s t a t e - w i d e c o n c e r n . 

The f o u r t h l i m i t a t i o n p r o s c r i b i n g t h e e x e r c i s e o f a power 
" i n c o n s i s t e n t w i t h t h e laws o f the G e n e r a l Assembly" r e f e r s t o 
p r e e m p t i o n , meaning t h a t i n a g i v e n a r e a t h e s t a t e , by b r o a d and 
comprehensive l e g i s l a t i o n , has i n t e n d e d t o e x c l u s i v e l y r e g u l a t e 
t h e s u b j e c t m a t t e r . 1980 Op.Att'y.Gen. 54, 59. When a p a r t i c u ­
l a r s u b j e c t m a t t e r has been preempted, any co u n t y r e g u l a t i o n i n 
t h a t a r e a i s i n c o n s i s t e n t w i t h t h e p e r v a s i v e s t a t e l e g i s l a t i o n . 
I n c o n s t r u i n g t h e M u n i c i p a l Home R u l e Amendment, t h e Iowa Supreme 
C o u r t has f o u n d t h a t a l o c a l r e g u l a t i o n has been preempted where 
t h e r e i s an e x p r e s s i n d i c a t i o n o f l e g i s l a t i v e i n t e n t t o occupy 
t h e f i e l d . F o r example, i n C h e l s e a T h e a t e r Corp. v. C i t y o f 
B u r l i n g t o n , 258 N.W.2d 372, 373 (Iowa 1977) t h e Iowa c o u r t found 
t h a t a c i t y o b s c e n i t y o r d i n a n c e had been preempted by t h e s t a t e 
s t a t u t e d e a l i n g w i t h o b s c e n i t y , when t h e c o u r t f o u n d an e x p r e s s 
l e g i s l a t i v e i n t e n t t o deny p o l i t i c a l s u b d i v i s i o n s t h e a u t h o r i t y 
t o e n a c t an o r d i n a n c e i n t h i s a r e a . By c o n t r a s t , t h e Iowa c o u r t 
i n B r y a n v. C i t y o f Pes Mo i n e s , 261 N.W.2d 685, 687 (Iowa 1978) 
u p h e l d a c i t y o r d i n a n c e e s t a b l i s h i n g c e r t a i n e d u c a t i o n a l r e q u i r e ­
ments f o r p o l i c e o f f i c e r s when i t f o u n d t h e r e l e v a n t s t a t e 
s t a t u t e d i d n o t e x p r e s s l y p u r p o r t t o d i v e s t t h e c i t y o f a u t h o r i t y 
t o e n a c t such an o r d i n a n c e . More r e c e n t l y , our o f f i c e i n 1982 
Op.Att'y.Gen. 27, 28-29 d e c i d e d t h a t a c o u n t y cannot l e v y a f i n e 
o r o t h e r p e n a l t y f o r a v i o l a t i o n o f a c o u n t y o r d i n a n c e , b a s e d , i n 
p a r t on t h e r a t i o n a l e t h a t t h e l e g i s l a t u r e had m a n i f e s t e d an 
i n t e n t t o occupy t h e f i e l d o f c r i m i n a l law. 
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The l e g i s l a t u r e has i n § 317.1 c l a s s i f i e d c e r t a i n v e g e t a t i o n 
as n o x i o u s , b u t has n o t e s t a b l i s h e d a h e i g h t l i m i t a t i o n on 
v e g e t a t i o n . There i s no m a n i f e s t a t i o n o f an e x p r e s s l e g i s l a t i v e 
i n t e n t t o e x c l u s i v e l y r e g u l a t e t h i s p a r t i c u l a r a r e a , and t o 
p r e c l u d e c o u n t i e s from e s t a b l i s h i n g such a l i m i t a t i o n . T h e r e f o r e 
the l i m i t a t i o n w i t h i n the County Home R u l e Amendment t h a t t h e 
co u n t y ' s e x e r c i s e o f power may n o t be " i n c o n s i s t e n t w i t h the laws 
o f t h e G e n e r a l Assembly" i s n o t i m p l i c a t e d i n t h i s c o n t e x t . I t 
f o l l o w s t h a t , under home r u l e , a county b o a r d o f s u p e r v i s o r s has 
the a u t h o r i t y t o e s t a b l i s h a h e i g h t l i m i t a t i o n on v e g e t a t i o n on 
u n o c c u p i e d l a n d . 

However, t h i s c o n c l u s i o n as t o a c o u n t y ' s a u t h o r i t y t o adopt 
such a l i m i t a t i o n does n ot c o m p l e t e l y r e s o l v e the i s s u e . I n i t s 
s t a t u t e i m p l e m e n t i n g home r u l e , t h e l e g i s l a t u r e has s e t down 
c e r t a i n p r o c e d u r e s under w h i c h t h e c o u n t y ' s a u t h o r i t y must be 
e x e r c i s e d . S p e c i f i c a l l y § 331.302(1) p r o v i d e s t h a t : 

The b o a r d s h a l l e x e r c i s e a power o r p e r f o r m a 
duty o n l y by t h e passage o f a m o t i o n , a 
r e s o l u t i o n , an amendment, o r an o r d i n a n c e . 

T h i s s e c t i o n r e q u i r e s t h a t , t o e x e r c i s e a home r u l e power, a 
county must a c t p u r s u a n t t o a m o t i o n , r e s o l u t i o n , amendment o r 
o r d i n a n c e . See We s t p h a l v. C i t y o f C o u n c i l B l u f f s , 275 N.W.2d 
439, 443 (Iowa 1979). C o n s e q u e n t l y , w h i l e a c o u n t y b o a r d o f 
s u p e r v i s o r s r e t a i n s t h e a u t h o r i t y t o e s t a b l i s h a h e i g h t l i m i t a ­
t i o n f o r v e g e t a t i o n on u n o c c u p i e d l a n d s , i t may do so o n l y 
p u r s u a n t t o an o r d i n a n c e . See §§ 331.302 (3) - (9) as t o t h e 
p r o c e d u r e f o r t h e enactment o f s u c h an o r d i n a n c e . 

Your second q u e s t i o n asks whether a c o u n t y b o a r d o f s u p e r v i ­
s o r s and a c o u n t y weed commissioner may c o n t r o l t h e gr o w t h o f a l l 
t y p e s o f v e g e t a t i o n , o r whether t h e y a r e l i m i t e d t o enforcement 
a c t i o n s a g a i n s t o n l y t h e p r i m a r y and s e c o n d a r y n o x i o u s weeds 
l i s t e d i n C h a p t e r 317. Our a n a l y s i s o f t h i s q u e s t i o n a g a i n must 
b e g i n w i t h t h e County Home R u l e Amendment and i t s f o u r l i m i t a ­
t i o n s upon t h e a u t h o r i t y o f c o u n t i e s . The two l i m i t a t i o n s as t o 
t a x a t i o n and i n t e r f e r e n c e w i t h m u n i c i p a l a f f a i r s a r e n o t a p p l i c a ­
b l e h e r e . S i m i l a r l y , as we p o i n t e d out i n r e s p o n s e t o your f i r s t 
q u e s t i o n , t h e c o n t r o l o f weeds i s e s s e n t i a l l y a m a t t e r o f l o c a l , 
n o t s t a t e w i d e c o n c e r n . 

The q u e s t i o n as t o whether, under home r u l e , a county may 
a c t a g a i n s t weeds o t h e r t h a n t h o s e l i s t e d i n C h a p t e r 317 t u r n s on 
whether t h e e x e r c i s e o f t h i s a u t h o r i t y w o u l d be " i n c o n s i s t e n t 
w i t h t h e laws o f t h e G e n e r a l Assembly." The l e g i s l a t u r e h a s , i n 
§ 317.1 d e c l a r e d c e r t a i n v e g e t a t i o n t o be e i t h e r p r i m a r y o r 
sec o n d a r y n o x i o u s weeds. However, t h e l e g i s l a t u r e has n o t 
e x p r e s s l y d e c l a r e d t h a t l o c a l governments may n o t p r o v i d e t h a t 
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weeds n o t l i s t e d i n § 317.1 a r e n o x i o u s , and t h e r e f o r e t a k e 
a c t i o n a g a i n s t them. See B r y a n a t 687. R a t h e r t h a n such an 
e x p r e s s l e g i s l a t i v e i n t e n t t o occupy t h e f i e l d , t h e l e g i s l a t u r e 
h a s , i n f a c t , p r e s e n t l y g i v e n . c o u n t i e s some a u t h o r i t y o v e r non-
n o x i o u s weeds. Under § 317.18, th e c o u n t y b o a r d i s r e q u i r e d t o 
o r d e r t h e d e s t r u c t i o n o f a l l weeds o t h e r t h a n n o x i o u s weeds on 
l o c a l c o u n t y roads and between th e f e n c e l i n e s o f t h o s e r o a d s . 
Under home r u l e , we w o u l d c o n c l u d e t h a t c o u n t i e s may r e g u l a t e 
weeds o t h e r t h a n t h o s e s p e c i f i c a l l y l i s t e d i n § 317.1. 

T h i s c o n c l u s i o n i s b u t t r e s s e d by an e x a m i n a t i o n o f c e r t a i n 
p r o v i s i o n s w i t h i n t h e i m p l e m e n t a t i o n c h a p t e r . F o r example, 
§ 331.301(4) s t a t e s : 

An e x e r c i s e o f a county power i s n o t 
i n c o n s i s t e n t w i t h a s t a t e law u n l e s s i t i s 
• i r r e c o n c i l a b l e w i t h s t a t e law. 

The a u t h o r i t y t o a c t a g a i n s t a d d i t i o n a l weeds i s n o t 
i r r e c o n c i l a b l e w i t h t h e s t a t e s t a t u t e l i s t i n g n o x i o u s weeds. See 
Green v. C i t y o f Cascade, 231 N.W. 2d 882, 890 (Iowa 1975). 
Moreover, § 331.301(6) p r o v i d e s : 

A c o u n t y s h a l l n o t s e t s t a n d a r d s and r e q u i r e ­
ments w h i c h a r e l o w e r o r l e s s s t r i n g e n t t h a n t h o s e 
imposed by s t a t e law, b u t may s e t s t a n d a r d s and 
r e q u i r e m e n t s w h i c h a r e h i g h e r o r more s t r i n g e n t 
t h a n t h o s e imposed by s t a t e law, u n l e s s a s t a t e 
law p r o v i d e s o t h e r w i s e . 

A c o u n t y may, p u r s u a n t t o t h i s s e c t i o n , s e t more s t r i n g e n t 
s t a n d a r d s f o r weed c o n t r o l by i n c l u d i n g a d d i t i o n a l weeds f o r 
d e s t r u c t i o n . 

Your f i n a l q u e s t i o n a s k s w h e ther a landowner who has been 
o r d e r e d t o d e s t r o y n o x i o u s weeds under C h a p t e r 317 has t h e o p t i o n 
o f s e l e c t i v e l y s p r a y i n g o r mowing o n l y t h e n o x i o u s weeds, o r 
w h e ther t h e landowner must s p r a y o r mow t h e e n t i r e a r e a . S e c t i o n 
317.13 s t a t e s i n f u l l t h a t : 

The b o a r d o f s u p e r v i s o r s o f each c o u n t y s h a l l 
each y e a r , upon recommendation o f t h e c o u n t y weed 
co m m i s s i o n e r , o r c o m m i s s i o n e r s , by r e s o l u t i o n 
p r e s c r i b e and o r d e r a program o f weed d e s t r u c t i o n 
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t o be f o l l o w e d by landowners o r t e n a n t s or b o t h , 
w h i c h may be e x p e c t e d t o d e s t r o y and i m m e d i a t e l y 
keep under c o n t r o l any a r e a s i n f e s t e d w i t h " any_ 
n o x i o u s weeds oh farm l a n d , and shaTX d e s i g n a t e 
t h e d e s t r u c t i o n d a t e s t o p r e v e n t seed p r o d u c t i o n 
of a l l v a r i e t i e s o f n o x i o u s weeds. Quack g r a s s i n 
p a s t u r e l a n d , rough t i m b e r e d l a n d o r on t h e 
highways, r a i l r o a d r i g h t s o f way and p u b l i c l a n d s , 
when a c t i n g as s o i l b i n d e r , may be exempt f r o m 
such o r d e r i f approved by the s u p e r v i s o r s . 
(Emphasis s u p p l i e d . ) 

The emphasized p o r t i o n o f t h i s s t a t u t e i n d i c a t e s t h a t , i f n e c e s ­
s a r y t o comply w i t h t h e b o a r d ' s program o f c o n t r o l , a landowner 
must mow o r s p r a y an e n t i r e a r e a w i t h o u t the o p t i o n o f s e l e c t i v i ­
t y . Of c o u r s e , depending upon t h e methodology o f c o n t r o l s pec­
i f i e d by t h e b o a r d , c e r t a i n n o n -noxious v e g e t a t i o n may be damaged 
i n t h e c o u r s e o f f o l l o w i n g t h e b o a r d ' s program. The l e g i s l a t u r e 
has i n t e n d e d , however, t h a t landowners f o l l o w t h e program o f 
d e s t r u c t i o n even i f damage t o non-noxious v e g e t a t i o n o c c u r s . 
S e c t i o n 317.15 s t a t e s e x p l i c i t l y t h a t : 

The l o s s o r damage t o c r o p s o r p r o p e r t y 
i n c u r r e d by r e a s o n o f such d e s t r u c t i o n s h a l l be 
borne by t h e t i t l e h o l d e r o f s a i d r e a l e s t a t e , 
u n l e s s s a i d r e a l e s t a t e s h a l l be s o l d under 
c o n t r a c t whereby p o s s e s s i o n has been d e l i v e r e d t o 
t h e p u r c h a s e r , i n w h i c h event such p u r c h a s e r s h a l l 
b e a r such l o s s o r damage, e x c e p t i n g where a 
c o n t r a c t has been e n t e r e d i n t o p r o v i d i n g a d i f f e r ­
e n t a d j u s t m e n t f o r such l o s s o r damage. 

The c o s t s o f c o m p l i a n c e w i t h t h e c o u n t y ' s program o f weed c o n t r o l 
a r e a p p a r e n t l y t o be borne by t h e a f f e c t e d landowner. See L i n g l e 
v. C r a w f o r d County, 315 N.W.2d 814, 817 (Iowa 1982). A"Tandowner 
must mow o r s p r a y whatever a r e a i s n e c e s s a r y t o c o n t r o l n o x i o u s 
weeds. 

I n summary, county governments may, under t h e i r home r u l e 
powers, e s t a b l i s h a h e i g h t l i m i t a t i o n on v e g e t a t i o n on u n o c c u p i e d 
l a n d , b u t must do so p u r s u a n t t o a county o r d i n a n c e . S i m i l a r l y , 
the c o u n t y may, p u r s u a n t t o a p r o p e r l y e n a c t e d o r d i n a n c e , p r o v i d e 
t h a t weeds, i n a d d i t i o n t o t h o s e l i s t e d i n § 317.1, a r e n o x i o u s 
weeds. A landowner must mow o r s p r a y w h a t e v e r a r e a o f t h e 
p r o p e r t y I s n e c e s s a r y t o d e s t r o y t h e n o x i o u s weeds i n c o m p l i a n c e 
w i t h t h e s t a t u t e . 

S i n c e r e l y , 

A s s i s t a n t A t t o r n e y G e n e r a l 

TDB:cj c 



SCHOOLS: SPECIAL EDUCATION: S c h o o l f o r t h e Deaf: Iowa C h i l ­
d ren's Home. Iowa Code chs. 244, 269, 270, 273., 281, 442 (1983); 
Iowa Code_Supp. §§ 273.3; 281.9 (1983). The S t a t e Department o f 
P u b l i c I n s t r u c t i o n i s t h e agency t h a t h o l d s p r i m a r y 
r e s p o n s i b i l i t y t o a s s u r e t h a t each c h i l d i n need o f s p e c i a l 
e d u c a t i o n r e c e i v e s a f r e e a p p r o p r i a t e e d u c a t i o n . The s c h o o l 
d i s t r i c t o f r e s i d e n c e s h o u l d r e i m b u r s e a s c h o o l d i s t r i c t t h a t 
p r o v i d e s e d u c a t i o n a l programs and s e r v i c e s , p u r s u a n t t o an 
I n d i v i d u a l E d u c a t i o n a l Program, t o a c h i l d who i s e n r o l l e d a t t h e 
Iowa C h i l d r e n ' s Home or t h e S c h o o l f o r t h e Deaf. ( F l e m i n g t o 
Benton, S t a t e S u p e r i n t e n d e n t , 3/12/84) #84-3-4(L) 

March 12, 1984 

S u p e r i n t e n d e n t R o b e r t D. Benton 
Department o f P u b l i c I n s t r u c t i o n 
L O C A L 

Dear Dr. Benton: 

You have asked f o r our o p i n i o n on f o u r i s s u e s t h a t r e l a t e t o 
th e r e s p o n s i b i l i t y f o r p r o v i d i n g e d u c a t i o n a l s e r v i c e s t o c e r t a i n 
c h i l d r e n i n need o f s p e c i a l e d u c a t i o n . I t seems a p p r o p r i a t e t o 
s k e t c h t h e b a c k g r o u n d o f t h e c u r r e n t Iowa system f o r e d u c a t i o n o f 
t h o s e c h i l d r e n . 

» 
From t h e b e g i n n i n g , t h e p e o p l e o f Iowa have d e m o n s t r a t e d a 

deep commitment t o e d u c a t i o n i n c l u d i n g e d u c a t i o n o f t h e h a n d i ­
capped. A sys t e m o f common s c h o o l s was c r e a t e d w h i l e Iowa was a 
t e r r i t o r y . I n 1853, the F o u r t h G e n e r a l Assembly e s t a b l i s h e d a 
s c h o o l f o r t h e deaf and a s c h o o l f o r t h e b l i n d t o p r o v i d e educa­
t i o n a t t h e expense o f t h e S t a t e . Iowa Code § 2141 e t seq. 
( b l i n d ) and § 2155 e t seq. ( d e a f ) (1860). ( C u r r e n t v e r s i o n : 
Iowa Code chs. 269 and -270 (1983). A s c h o o l census f o r i d e n t i f y ­
i n g c h i l d r e n of. s c h o o l age was e s t a b l i s h e d v e r y e a r l y . See Iowa 
Code § 2764 (1897). C u r r e n t v e r s i o n : Iowa Code § 291.9~(1983). 
The s c h o o l census i s the c o r n e r s t o n e f o r enforcement o f the 
Compulsory A t t e n d a n c e law, Iowa Code ch. 299 (1 9 8 3 ) , and f o r 
a s s u r i n g t h a t each c h i l d i n nee-d o f s p e c i a l e d u c a t i o n r e c e i v e s 
i t . See Iowa Code § 291.10 and Iowa Code ch. 281 (1983). 
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I n a d d i t i o n t o t h e programs a d m i n i s t e r e d , by t h e Board o f 
Regents f o r the b l i n d and t h e deaf, o t h e r needs f o r s p e c i a l 
e d u c a t i o n programs and s e r v i c e s were r e c o g n i z e d w i t h t h e a d o p t i o n 
o f a s p e c i a l e d u c a t i o n system. See 1945 Iowa A c t s 183, ch. 131, 
( c u r r e n t v e r s i o n Iowa Code ch. 281 ( 1 9 8 3 ) ) . I n o t h e r words, t h e 
fun d a m e n t a l s t r u c t u r e f o r p r o v i d i n g e d u c a t i o n a l programs and 
s e r v i c e s t o c h i l d r e n i n need o f s p e c i a l e d u c a t i o n was i n p l a c e , i n 
Iowa l o n g b e f o r e the enactment o f t h e f e d e r a l E d u c a t i o n f o r A l l 
Handicapped C h i l d r e n A c t , Pub. L. No. 94-142 ( c o d i f i e d a t 20 
U..S.C. § 1401, e t seq^. ) ( h e r e a f t e r EAHCA) . 

When t h e a r e a e d u c a t i o n agency, AEA, s u p p l a n t e d the co u n t y 
as t h e i n t e r m e d i a t e u n i t i n t h e Iowa system, t h e AEA's were 
a s s i g n e d i m p o r t a n t f u n c t i o n s w i t h r e s p e c t t o s p e c i a l e d u c a t i o n . 
See Iowa Code ch. 273 (1983). The S t a t e Board o f P u b l i c 
I n s t r u c t i o n i s v e s t e d w i t h r u l e m a k i n g and s u p e r v i s o r y a u t h o r i t y 
f o r t h e o v e r a l l system. See Iowa Code ch. 257 (1983). 

Throughout Iowa's h i s t o r y , the l o c a l s c h o o l d i s t r i c t has 
been t h e u n i t t h a t i s r e q u i r e d t o p r o v i d e a f r e e e d u c a t i o n t o 
s c h o o l age c h i l d r e n who r e s i d e i n the d i s t r i c t . See Iowa Code 
§ 282.6 (1983) ( s c h o o l s h a l l be f r e e o f t u i t i o n t o a c t u a l r e s i ­
d e n t s ) . However, n o n - r e s i d e n t c h i l d r e n must be charge d t h e 
maximum t u i t i o n r a t e . Iowa Code Supp. § 282.1 (1983). The 
r e q u i r e m e n t t h a t p a r e n t s o f n o n - r e s i d e n t c h i l d r e n must pay 
t u i t i o n a p p l i e s w i t h e q u a l f o r c e t o a c h i l d i n need o f s p e c i a l 
e d u c a t i o n who i s p l a c e d by h i s p a r e n t s i n a n o t h e r s c h o o l d i s t r i c t 
even though an " a p p r o p r i a t e " e d u c a t i o n has been made a v a i l a b l e t o 
the c h i l d bv t h e d i s t r i c t o f r e s i d e n c e . See B u c k h o l t z v. Iowa 
Dept. o f P u b l i c I n s t r u c t i o n , 315 N.W.2d 789~rT98Ty: 

P u r s u a n t t o f e d e r a l s t a t u t e s and r u l e s , t h e S t a t e o f Iowa 
has e n t e r e d i n t o a c o n t r a c t u a l r e l a t i o n s h i p w i t h t h e f e d e r a l 
government whereby Iowa r e c e i v e s f e d e r a l funds f o r s p e c i a l educa­
t i o n and agrees t o a s s u r e t h a t each Iowa c h i l d i n need o f s p e c i a l 
e d u c a t i o n r e c e i v e s a f r e e a p p r o p r i a t e e d u c a t i o n . That c o n t r a c t u ­
a l r e l a t i o n s h i p between a s t a t e and t h e f e d e r a l government 
i n c l u d e s t h e o b l i g a t i o n t o f u n d an a p p r o p r i a t e e d u c a t i o n f o r 
c h i l d r e n i n need o f s p e c i a l e d u c a t i o n . See K e r r C e n t e r P a r e n t s 
A s s ' n v. C h a r l e s , 572 F. Supp. 448 (D. Oregon 1983); V a n d e r M a l l e 
v. AmbachT; 67T~F.2d 49 (2d C i r . 1983); K r u e l l e v. New C a s t l e 
County S c h o o l D i s t r i c t , 642 F.2d 687 (3d C i r . 1981). 

The f e d e r a l s t a t u t e , EAHCA, r e q u i r e s t h a t i n o r d e r t o 
q u a l i f y f o r f e d e r a l a s s i s t a n c e under t h a t law i n any f i s c a l y e a r 
the S t a t e must d e m o n s t r a t e t h a t a p o l i c y i s i n e f f e c t t h a t 
a s s u r e s a l l h a n d i c a p p e d c h i l d r e n t h e r i g h t t o a fre"e a p p r o p r i a t e 

r e d u c a t i o n and t h a t a s i n g l e s t a t e agency i s v e s t e d w i t h the 
' r e s p o n s i b i l i t y t o a s s u r e t h a t the f e d e r a l r e q u i r e m e n t s a r e met. 
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See 20 U.S.C. § 1412 and K e r r C e n t e r P a r e n t s A s s ' n , 572 F. Supp. 
at 457. W i t h t h e o v e r a l l Iowa s t r u c t u r e and the f e d e r a l r e q u i r e ­
ments i n v i e w , we t u r n to your q u e s t i o n s : 

1. Who has the p r i m a r y r e s p o n s i b i l i t y f o r 
p r o v i d i n g a p p r o p r i a t e s p e c i a l e d u c a t i o n programs 
i n t h e " l e a s t r e s t r i c t i v e e n v i r o n m e n t " f o r s t u ­
dents a t the Iowa J u v e n i l e Home? 

2. Who has the p r i m a r y r e s p o n s i b i l i t y f o r 
p r o v i d i n g a p p r o p r i a t e s p e c i a l e d u c a t i o n programs 
i n t h e " l e a s t r e s t r i c t i v e e n v i r o n m e n t " f o r s t u ­
d e n t s a t t h e Iowa S c h o o l f o r t h e Deaf? 

3. What i s the a p p r o p r i a t e f u n d i n g mecha­
n i s m f o r p r o v i d i n g a p p r o p r i a t e s p e c i a l e d u c a t i o n 
programs f o r s t u d e n t s a t t e n d i n g the Iowa J u v e n i l e 
Home? 

4. What I s uhe a p p r o p r i a t e f u n d i n g mecha­
n i s m f o r p r o v i d i n g a p p r o p r i a t e s p e c i a l e d u c a t i o n 
programs i n t h e " l e a s t r e s t r i c t i v e e nvironment" 
f o r s t u d e n t s a t t e n d i n g the Iowa S c h o o l f o r t h e 
Deaf? 

We t h i n k i t i s v e r y c l e a r t h a t t h e S t a t e o f Iowa has t h e 
p r i m a r y r e s p o n s i b i l i t y f o r p r o v i d i n g a p p r o p r i a t e s p e c i a l educa­
t i o n programs and s e r v i c e s , p u r s u a n t t o s t a t e and f e d e r a l law, to 
each Iowa c h i l d i n need o f such e d u c a t i o n . The S t a t e Department 
o f P u b l i c I n s t r u c t i o n , DPI, i s t h e agency v e s t e d w i t h 
r e s p o n s i b i l i t y t o make c e r t a i n t h a t t h e s t a t u t o r y p u rpose i s 
a c c o m p l i s h e d . The s t a t u t o r y scheme i s e x t r e m e l y complex because 
o f t h e wi d e d i v e r s i t y o f needs o f c h i l d r e n who need s p e c i a l 
e d u c a t i o n . The c o m p l e x i t y p e r m i t s t h e f l e x i b i l i t y t h a t i s 
n e c e s s a r y t o meet the unique needs o f each i n d i v i d u a l c h i l d . See 
e.g., Iowa Code Supp. § 281.3 (1983) and Iowa £ode § 281.4(3) 
(1983). The r e s p o n s e t o t h e f i r s t two q u e s t i o n s i s t h a t , i n our 
o p i n i o n , t h e S t a t e Board o f P u b l i c I n s t r u c t i o n h o l d s p r i m a r y 
r e s p o n s i b i l i t y f o r a s s u r i n g t h a t each c h i l d i n need o f s p e c i a l 
e d u c a t i o n r e c e i v e s a f r e e a p p r o p r i a t e e d u c a t i o n . The 
r e s p o n s i b i l i t y e x i s t s whether t h e c h i l d r e c e i v e s e d u c a t i o n a l 
programs and s e r v i c e s from t h e l o c a l s c h o o l d i s t r i c t , t he Iowa 
J u v e n i l e Home, t h e Iowa S c h o o l f o r the Deaf, o r a c o m b i n a t i o n o f 
t h e s e and o t h e r e n t i t i e s . 

The r e s p o n s e t o your q u e s t i o n s p e r t a i n i n g t o f u n d i n g must be 
fou n d i n t h e c o n t e x t o f t h e s t a t e system o f f u n d i n g e d u c a t i o n a l 
s e r v i c e s . I t i s c l e a r t h a t t h e S t a t e h o l d s t h e power t o d e t e r ­
mine t h e sys t e m f o r f i n a n c i n g e d u c a t i o n . San A n t o n i o S c h o o l 
D i s t r i c t v. R o d r i g u e z , 411 U.S. 1, 93 S. C t . 1278, 36 L.Ed.2d 16 
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(1973). The Iowa system u t i l i z e s the s c h o o l d i s t r i c t , o f r e s i ­
dence as t h e u n i t t h a t i s r e s p o n s i b l e f o r f i n a n c i n g • t h e e d u c a t i o n 
o f a p a r t i c u l a r c h i l d . See e.g., Iowa Code §§ 282.6; 281.8; Iowa 
Code ch. 442 (1983) and Iowa Code Supp. §§ 273.3; 281.9; 282.1; 
282.7; 282.20; 282.24; and 442.13 (1983). The s p e c i a l e d u c a t i o n 
s t a t u t e s c o n t a i n a v a r i e t y o f mechanisms f o r p r o v i d i n g t h e 
a p p r o p r i a t e e d u c a t i o n a l programs and s e r v i c e s t o a p a r t i c u l a r 
c h i l d . See Iowa Code § 281.7 {1983) and Iowa Code Supp. 
§§ 273.3;~2T1.9; and 442.13 ( 1 9 8 3 ) . 1 

The d e c i s i o n as t o what i s t h e a p p r o p r i a t e e d u c a t i o n f o r a 
c h i l d who has been i d e n t i f i e d as b e i n g i n need o f s p e c i a l educa­
t i o n i s f o r m u l a t e d i n a p r o c e s s t h a t r e s u l t s i n an i n d i v i d u a l i z e d 
e d u c a t i o n program, IEP. The IEP i s a w r i t t e n s t a t e m e n t t h a t i s 
d e v e l o p e d a t a m e e t i n g o f r e p r e s e n t a t i v e s o f t h e s c h o o l d i s t r i c t , 
t h e t e a c h e r s and the p a r e n t s o f t h e c h i l d as w e l l as o t h e r p e o p l e 
such as r e p r e s e n t a t i v e s o f the AEA. T h i s p r o c e s s i s known as 
" s t a f f i n g . " L o c a l d i s t r i c t s and t h e AEA "may a c c e p t d i a g n o s t i c 
and e v a l u a t i o n s t u d i e s c o n d u c t e d by o t h e r i n d i v i d u a l s , h o s p i t a l s 
o r c e n t e r s , . . . " Iowa Code § 281.4 ( l a s t unnumbered 
p a r a g r a p h ) . Placement o f a c h i l d i n a r e s i d e n t i a l f a c i l i t y i s 
among the a l t e r n a t i v e s t h a t may be i n c l u d e d i n an IEP. I f 
n e c e s s a r y , a c h i l d may be p l a c e d i n an i n s t i t u t i o n o u t s i d e the 
S t a t e . See Iowa Code Supp. § 273.3(5) (1983). 

The Iowa C h i l d r e n ' s Home, S c h o o l f o r t h e Deaf and the 
B r a i l l e and S i g h t - S a v i n g S c h o o l a r e r e s i d e n t i a l f a c i l i t i e s t h a t 
o p e r a t e s c h o o l s on t h e p r e m i s e s and a r e funded by s t a t e appro­
p r i a t i o n s . As we u n d e r s t a n d i t , t h e IEP's o f c e r t a i n c h i l d r e n 
who a r e p l a c e d i n t h e s e i n s t i t u t i o n s may r e q u i r e a p o r t i o n o f 
t h e i r e d u c a t i o n a l s e r v i c e s t o be o b t a i n e d i n a r e g u l a r s c h o o l 
s e t t i n g , a p r a c t i c e known as " m a i n s t r e a r n i n g . " We b e l i e v e t h e 
e n a b l i n g s t a t u t e s f o r t h e S c h o o l f o r t h e Deaf and t h e Iowa 
J u v e n i l e Home do n o t p r o v i d e f o r payment by t h o s e i n s t i t u t i o n s 
f o r s p e c i a l e d u c a t i o n p r o v i d e d by the s c h o o l d i s t r i c t s i n w h i c h 
t h o s e i n s t i t u t i o n s a r e l o c a t e d . The e n a b l i n g s t a t u t e s p r o v i d e 
f o r s c h o o l i n g on the p r e m i s e s . We r e c o g n i z e t h a t e d u c a t i o n a l 

The AEA's, t h r o u g h s t a f f and o t h e r r e s o u r c e s , p r o v i d e a 
s u b s t a n t i a l p o r t i o n o f s p e c i a l e d u c a t i o n a l programs and s e r v i c e s 
t o s t u d e n t s , b u t t h e l o c a l d i s t r i c t i s t h e f u n d i n g u n i t . See 
e.g., 1983 Iowa A c t s 504, 508, ch. 191, D i v . I I I . 

o 
The q u e s t i o n s r a i s e d p e r t a i n e d t o t h e Iowa J u v e n i l e Home 

and the S c h o o l f o r t h e Deaf. What i s s a i d h e r e a p p l i e s t o the 
B r a i l l e and S i g h t - S a v i n g S c h o o l as w e l l . See a l s o Iowa Code 
Supp. § 4 4 2 . 1 3 ( 5 ) ( n ) (1983). 
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p h i l o s o p h y has changed over time and t h a t t h e f e d e r a l and s t a t e 
laws and r e g u l a t i o n s now emphasize e d u c a t i o n i n , t h e r e g u l a r 
s c h o o l s e t t i n g as much as p o s s i b l e , ' mains t r earning. 
I m p l e m e n t a t i o n o f t h e p o l i c y o f m a i n s t r e a m i n g i n c o n n e c t i o n w i t h 
t h e development o f t h e IEP f o r each c h i l d i s t h e r e a s o n f o r t h e 
c i r c u m s t a n c e s t h a t g i v e r i s e t o your q u e s t i o n s . 

I t i s our u n d e r s t a n d i n g t h a t a l l t h e s t u d e n t s a t t h e S c h o o l 
f o r t h e Deaf and. the B r a i l l e and S i g h t - s a v i n g S c h o o l a r e 
r e c e i v i n g e d u c a t i o n a l programs and s e r v i c e s p u r s u a n t t o an IEP 
and w i t h the knowledge . and consent o f t h e s c h o o l d i s t r i c t o f 
r e s i d e n c e o f each s t u d e n t . C h i l d r e n a r e p l a c e d i n the Iowa 
C h i l d r e n ' s Home, by o r d e r o f a d i s t r i c t court.. We u n d e r s t a n d t h a t 
n o t a l l o f them a r e " c h i l d r e n r e q u i r i n g s p e c i a l e d u c a t i o n . " Iowa 
Code § 281.2(1) (1983). P r o c e d u r e s a r e n e c e s s a r y f o r i d e n t i f y i n g 
w h i c h o f thos e c h i l d r e n need s p e c i a l e d u c a t i o n a l programs and 
s e r v i c e s , p u r s u a n t t o s t a t e and f e d e r a l law. 

I t i s our v i e w t h a t Iowa Code Supp. § 273.3(5) (1983), and 
o t h e r p r o v i s i o n s o f ch. 273 and ch. 281, p r o v i d e ample a u t h o r i t y 
f o r a s c h o o l d i s t r i c t t o pay an o t h e r s c h o o l d i s t r i c t , i n d i v i d u a l , 
o r g a n i z a t i o n , o r s p e c i a l s c h o o l , f o r e d u c a t i o n a l programs and 
s e r v i c e s p r o v i d e d t o a p a r t i c u l a r s t u d e n t p u r s u a n t t o an IEP. We 
n o t e t h a t s t a t e a i d i s a l l o c a t e d f o r s p e c i a l e d u c a t i o n t o a l o c a l 
s c h o o l d i s t r i c t b a s e d on the type o f s e r v i c e s t h a t a r e p r o v i d e d 
t o t h e s t u d e n t s o f t h e d i s t r i c t . See Iowa Code Supp. § 281.9 
(1983). Moreover, t h e s t a t e board" o f p u b l i c i n s t r u c t i o n i s 
r e q u i r e d t o "make recommendations t o t h e s c h o o l budget r e v i e w 
committee f o r needed a l t e r a t i o n s t o make t h e w e i g h t i n g p l a n 
s u i t a b l e f o r subsequent s c h o o l y e a r s . " Iowa Code Supp. 281.9(4) 
(1983). 

We b e l i e v e t h a t s c h o o l d i s t r i c t s and AEA's have ample 
a u t h o r i t y t o make arrangements f o r c h i l d r e n a t the S c h o o l f o r t h e 
Deaf and t h e Iowa C h i l d r e n ' s Home t o r e c e i v e a p o r t i o n o f t h e i r 
e d u c a t i o n a l programs and s e r v i c e s from t h e s c h o o l d i s t r i c t s i n 
w h i c h th o s e i n s t i t u t i o n s a r e l o c a t e d and t h a t t h e s c h o o l d i s t r i c t 
o f r e s i d e n c e .should r e i m b u r s e the s c h o o l d i s t r i c t w h i c h p r o v i d e s 
t h e s e r v i c e s . The e x i s t e n c e o f s t a t e a p p r o p r i a t i o n s f o r the 

3 We n o t e t h a t Iowa Code § 281.12 (1983) p r o v i d e s t h a t t h e 
s t a t e g e n e r a l f u n d i s the so u r c e o f funds f o r e d u c a t i o n o f a 
c h i l d who r e q u i r e s s p e c i a l e d u c a t i o n and who has been p l a c e d i n . a 
f a c i l i t y o r heme by the d i s t r i c t c o u r t and f o r whom p a r e n t a l 
r i g h t s have been t e r m i n a t e d by the c o u r t . Inasmuch as a c h i l d ' s 
r e s i d e n c e i s l i n k e d , o r d i n a r i l y , t o p a r e n t a l r e s i d e n c e , § 281.12 
p r o v i d e s a so u r c e o f f u n d i n g f o r a c h i l d whose g u a r d i a n i s t h e 
S t a t e o f Iowa. 
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S c h o o l f o r t h e Deaf and the Iowa C h i l d r e n ' s Home, p u r s u a n t t o 
l o n g s t a n d i n g s t a t u t e s , i s an anomaly i n Iowa's system o f 
f i n a n c i n g e d u c a t i o n . S c h o o l d i s t r i c t s a r e s p a r e d most o f t h e 
burden f o r f u n d i n g t h e e d u c a t i o n o f c h i l d r e n who a r e p l a c e d i n 
th o s e i n s t i t u t i o n s . That does n o t mean t h o s e d i s t r i c t s a r e 
r e l i e v e d o f t h e c o s t o f f u n d i n g e d u c a t i o n a l programs and s e r v i c e s 
p r o v i d e d t o such c h i l d r e n by o t h e r s c h o o l d i s t r i c t s where a c h i l d 
i s "mainstrearned" p u r s u a n t - t o t h e c h i l d ' s I EP. Moreover, t h e 
Iowa G e n e r a l Assembly has e s t a b l i s h e d a s p e c i a l w e i g h t i n g f o r m u l a 
t o accommodate t h e v a r i a t i o n i n the c o s t s o f p r o v i d i n g s p e c i a l 
e d u c a t i o n t o Iowa c h i l d r e n i n need o f such e d u c a t i o n . T h a t 
f o r m u l a i s s u b j e c t t o change t o r e f l e c t t h e s h i f t s i n t h e 
expenses due t o p a r t i c u l a r needs o f c h i l d r e n who r e q u i r e s p e c i a l 
e d u c a t i o n . 

I n summary, t h e S t a t e Board o f P u b l i c I n s t r u c t i o n i s t h e 
Iowa agency t h a t h o l d s p r i m a r y r e s p o n s i b i l i t y t o a s s u r e t h a t each 
Iowa c h i l d i n need o f s p e c i a l e d u c a t i o n r e c e i v e s a f r e e a p p r o p r i ­
a t e e d u c a t i o n . The s c h o o l d i s t r i c t o f r e s i d e n c e s h o u l d r e i m b u r s e 
the s c h o o l d i s t r i c t t h a t p r o v i d e s e d u c a t i o n a l programs and 
s e r v i c e s , p u r s u a n t t o an IEP, t o a c h i l d who i s e n r o l l e d a t t h e 
Iowa C h i l d r e n ' s Home o r the S c h o o l f o r t h e Deaf. 

S i n c e r e l y y o u r s , 

MERLE WILNA FLEMING 
A s s i s t a n t A t t o r n e y G e n e r a l 

MWF:cj c 



TAXATION: R e a l E s t a t e T r a n s f e r Tax; R e a l E s t a t e T r a n s f e r s 3y S h a r e ­
h o l d e r s To E x i s t i n g C o r p o r a t i o n . Iowa Code §428A.2'(15) ( 1 9 8 3 ) . A 
proposed t r a n s f e r o f r e a l e s t a t e w h i c h i s t o be made t o an e x i s t i n g 
c o r p o r a t i o n by s h a r e h o l d e r s i n exchange f o r a d d i t i o n a l s t o c k and w h i c h 
i s not to be made i n c o n n e c t i o n w i t h the f o r m a t i o n o r d i s s o l u t i o n o f 
the c o r p o r a t i o n i s not exempt from r e a l e s t a t e t r a n s f e r t a x under 
§428A.2(15) . ( G r i g e r t o Noah,3/7/84) #84-3-2(L) 

March 7, 1984 

Ronald K. Noah 
P l o y d County A t t o r n e y 
C h a r l e s C i t y , IA 50616 

Bear Mr. Noah: 

You have r e q u e s t e d an o p i n i o n o f t h e A t t o r n e y G e n e r a l p e r t a i n i n g 
t o whether a t r a n s f e r of r e a l e s t a t e t o an e x i s t i n g c o r p o r a t i o n I n 
exchange f o r a d d i t i o n a l c a p i t a l s t o c k i s exempt from t h e Iowa Code 
c h a p t e r 428A (1983) r e a l e s t a t e t r a n s f e r t a x p u r s u a n t t o Iowa Code 
§428A.2(15) ( 1 9 8 3 ) . Your o p i n i o n , r e q u e s t s e t s f o r t h - t h e f o l l o w i n g : 

* 
The c o r p o r a t i o n i s a f a m i l y f a rm c o r p o r a t i o n . 
I t was I s s u e d a c e r t i f i c a t e o f i n c o r p o r a t i o n 
by t h e S e c r e t a r y o f S t a t e on Ja n u a r y 26, 1981. 
The s t o c k was f i r s t i s s u e d t o s t o c k h o l d e r s by 
the c o r p o r a t i o n on March 12, 1981. . A l l s t o c k ­
h o l d e r s a r e members o f a s i n g l e f a m i l y . The 
o r i g i n a l i s s u e of s t o c k was i n c o n s i d e r a t i o n 
f o r p e r s o n a l p r o p e r t y . No r e a l e s t a t e has 
p r e v i o u s l y been t r a n s f e r r e d t o t h e c o r p o r a t i o n . 
The c o r p o r a t i o n was e s t a b l i s h e d e x p r e s s l y f o r 
the purpose o f c r e a t i n g a f a m i l y farm c o r p o r a ­
t i o n , as d e f i n e d by S e c t i o n 1720.1(8) o f the 
Iowa Code. 
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The s t o c k h o l d e r s o f the c o r p o r a t i o n now w i s h 
t o t r a n s f e r the r e a l p r o p e r t y owned by them t o 
t h e c o r p o r a t i o n i n c o n s i d e r a t i o n f o r a d d i t i o n a l 
s t o c k . I s t h i s t r a n s f e r exempt as a deed 
between a f a m i l y c o r p o r a t i o n and i t s s t o c k ­
h o l d e r s f o r the purpose of t r a n s f e r r i n g r e a l 
p r o p e r t y i n an i n c o r p o r a t i o n ? 

S e c t i o n 428A.2(15) p r o v i d e s In r e l e v a n t p a r t f o r t h e f o l l o w i n g 
t r a n f e r t a x e x e m p t i o n : 

Deeds between a f a m i l y c o r p o r a t i o n , p a r t n e r ­
s h i p , o r l i m i t e d p a r t n e r s h i p and i t s s t o c k ­
h o l d e r s o r p a r t n e r s f o r the purpose o f t r a n s ­
f e r r i n g r e a l p r o p e r t y i n an i n c o r p o r a t i o n o r 
c o r p o r a t e d i s s o l u t i o n o r the o r g a n i z a t i o n o r 
d i s s o l u t i o n o f a p a r t n e r s h i p o r l i m i t e d p a r t ­
n e r s h i p under th e laws o f t h i s s t a t e , where 
t h e deeds a r e g i v e n f o r no a c t u a l c o n s i d e r a ­
t i o n o t h e r t h a n f o r s h a r e s o r f o r debt s e c u r i ­
t i e s o f t h e c o r p o r a t i o n , p a r t n e r s h i p , o r 
l i m i t e d p a r t n e r s h i p . . . . 

The e x e m p t i o n i n §428A.2(15) p e r t a i n i n g t o r e a l e s t a t e t r a n s f e r s 
t o f a m i l y c o r p o r a t i o n s was e n a c t e d i n 1980. See 1980. Iowa A c t s , ch. 
1144. The o r i g i n a l p r o p o s a l , H.P. 741, was I n t r o d u c e d I n the House o f 
R e p r e s e n t a t i v e s on A p r i l 17, 1979, and p r o v i d e d f o r t h e t a x exemption 
i n r e l e v a n t p a r t : 

Deeds between a f a m i l y c o r p o r a t i o n or an 
a u t h o r i z e d farm c o r p o r a t i o n as d e f i n e d i n s e c ­
t i o n one hundred seventy-two C p o i n t one 
( 1 7 2 C . 1 ) , s u b s e c t i o n s e i g h t (8) and n i n e (9) 
o f t h e Code, and i t s s t o c k h o l d e r s f o r t h e p u r ­
pose o f t r a n s f e r r i n g r e a l p r o p e r t y i n an 
i n c o r p o r a t i o n o r c o r p o r a t e d i s s o l u t i o n under 
t h e laws o f t h i s s t a t e , where the deeds a r e 

* g i v e n f o r no a c t u a l c o n s i d e r a t i o n o t h e r t h a n 
f o r s h a r e s o f s t o c k o r f o r debt s e c u r i t i e s o f 
t h e c o r p o r a t i o n . 

The "EXPLANATION" o f t h i s b i l l p r o v i d e d : 

T h i s A c t exempts from the r e a l e s t a t e t r a n s f e r 
t a x , deeds between a f a m i l y c o r p o r a t i o n o r an 
a u t h o r i z e d farm c o r p o r a t i o n and i t s s t o c k ­
h o l d e r s when the deed t r a n s f e r s r e a l p r o p e r t y 
i n t o the c o r p o r a t i o n when i t i s formed o r out 
o f the c o r p o r a t i o n when I t was d i s s o l v e d . 
(Emphasis s u p p l i e d ) . 
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The f i n a l v e r s i o n o f c h a p t e r 1144 (H.P. 741),' as e n a c t e d , d e l e t e d , 
the language a s s o c i a t e d w i t h a u t h o r i z e d farm c o r p o r a t i o n s and p r o v i d e d 
as f o l l o w s f o r the t a x exemption i n r e l e v a n t p a r t : 

Deeds between a f a m i l y c o r p o r a t i o n and i t s 
s t o c k h o l d e r s f o r the purpose of t r a n s f e r r i n g 
r e a l p r o p e r t y i n an i n c o r p o r a t i o n o r c o r p o r a t e 
d i s s o l u t i o n under t h e . l a w s o f t h i s s t a t e , 
where the deeds a r e g i v e n f o r no a c t u a l con­
s i d e r a t i o n o t h e r t h a n f o r s h a r e s of s t o c k or 
f o r debt s e c u r i t i e s o f the c o r p o r a t i o n . 

I n 1982, t h e l e g i s l a t u r e e n a c t e d 1982 Iowa A c t s , ch. 1027, §3 
w h i c h expanded t h i s t a x exemption t o i n c l u d e t r a n s f e r s made i n connec­
t i o n w i t h the o r g a n i z a t i o n or d i s s o l u t i o n o f a p a r t n e r s h i p or l i m i t e d 
p a r t n e r s h i p . 

T h i s o f f i c e has o p i n e d t h a t a t r a n s f e r o f r e a l t y t o a c o r p o r a t i o n 
i n exchange f o r c a p i t a l s t o c k i s s u b j e c t t o the r e a l e s t a t e t r a n s f e r 
t a x imposed i n Iowa Code §428A.l. See 1976 Op.Att'yGen. 776. 
T h e r e f o r e , i f the r e a l e s t a t e t r a n s f e r s which you pose are t o be 
exempted from the t a x because of b e i n g t r a n s f e r s t o a f a m i l y c o r p o r a ­
t i o n , the t r a n s f e r s must f i t w i t h i n t h e c o n t o u r s of §428A.2(15). 

S e c t i o n 428A.2(15) does not p u r p o r t t o exempt from t a x e v e r y r e a l 
e s t a t e t r a n s f e r between a f a m i l y c o r p o r a t i o n and i t s . s h a r e h o l d e r s . 
The p u r v i e w of the exemption r e q u i r e s t h a t t h e t r a n s f e r be " i n an 
i n c o r p o r a t i o n or c o r p o r a t e d i s s o l u t i o n . " We b e l i e v e t h a t the s t a t u t e 
unambiguously c o v e r s r e a l e s t a t e t r a n s f e r s i n c o n n e c t i o n w i t h t h e f o r ­
m a t i o n o r . d i s s o l u t i o n o f a f a m i l y c o r p o r a t i o n . Even i f , however, t h e 
s t a t u t e was somehow ambiguous on c o v e r a g e , t h e e x p l a n a t i o n t o H.P. 741, 
p r e v i o u s l y q u o t e d , c l e a r l y s t a t e s t h a t o n l y r e a l e s t a t e t r a n s f e r s a s s o ­
c i a t e d w i t h c o r p o r a t e f o r m a t i o n or d i s s o l u t i o n a r e t o be exempted from 
the t r a n s f e r t a x . T h i s e x p l a n a t i o n would be c o n s i s t e n t w i t h the 
" i n c o r p o r a t i o n o r c o r p o r a t e d i s s o l u t i o n " language i n the s t a t u t e . 
•Iowa Auto D e a l e r s A s s o c i a t i o n v. Iowa Department of Revenue, 301 
N.W.2d 7 6 0 , 763 (Iowa 1981). 

* I n the s i t u a t i o n w h i c h you posed, the c o r p o r a t i o n was formed i n ' 
1.981. The p r o posed t r a n s f e r o f r e a l e s t a t e t o the e x i s t i n g c o r p o r a ­
t i o n by t h e s h a r e h o l d e r s i n exchange f o r a d d i t i o n a l s t o c k i s not t o be 
made I n c o n n e c t i o n w i t h t h e f o r m a t i o n o r d i s s o l u t i o n o f t h e c o r p o r a ­
t i o n . T h e r e f o r e , the proposed r e a l e s t a t e t r a n s f e r i s not w i t h i n t h e 
scope o f the t a x exemption i n §428A.2 (15) . 

V e r y t r u l y y o u r s , 

H a r r y M. G r i g e r 
S p e c i a l A s s i s t a n t A t t o r n e y G e n e r a l WP2 



COUNTIES, MENTAL HEALTH, COUNTY L I A B I L I T Y , COUNTY REIMBURSEMENT, 
INTERSTATE MENTAL HEALTH COMPACT. .Ch. 218A, § 218A.1, Ch.,229, 
§§ 2 2 9 . 1 ( 2 ) , 229.6, 230.10, 230.15. P u r s u a n t t o Iowa Code 
§ 229.6, the r e s i d e n t s of o t h e r c o u n t i e s and s t a t e s may be 
i n v o l u n t a r i l y committed i n w h a t e v e r Iowa county they may be 
l o c a t e d . W h i l e the county may e l e c t t o b i l l o t h e r s t a t e s f o r t h e 
c o s t s o f m e n t a l h e a l t h commitment, l i a b i l i t y f o r t h o s e c o s t s i s 
governed by Iowa Code Ch. 230. C h a p t e r 230 does n o t e x p r e s s l y 
impose such l i a b i l i t y on o t h e r s t a t e s . ( W i l l i a m s t o McCormick, 
Woodbury County A t t o r n e y , 3/6/84) #84-3-1(L) 

Mr. P a t r i c k C. McCormick March 6, 1984 
Woodbury County A t t o r n e y 
T h i r d F l o o r , C o u r t h o u s e 
S i o u x C i t y , Iowa 51101 

Dear Mr. McCormick: 

You ask two q u e s t i o n s : 

1. May r e s i d e n t s o f o t h e r c o u n t i e s and s t a t e s be 
i n v o l u n t a r i l y committed i n Woodbury County 
p u r s u a n t t o Iowa Code C h a p t e r 229? 

2. May Woodbury Count3/ seek reimbursement f o r . 
t h e c o s t o f c a r e f o r o u t - o f - s t a t e i n d i v i d u a l s 
f r o m t h e i n d i v i d u a l ' s home s t a t e ? 

The answer t o y o u r f i r s t q u e s t i o n i s y e s . As you n o t e d , 
Iowa Code § 229.6 e x p r e s s l y p r o v i d e s t h a t i n v o l u n t a r y h o s p i t a l ­
i z a t i o n p r o c e d u r e s may be commenced i n whatever c o u n t y " t h e 
r e s p o n d e n t i s p r e s e n t l y l o c a t e d . . . " Id. No e x c e p t i o n i s 
p r o v i d e d w i t h i n t h e s t a t u t e f o r o u t - o f - s t a t e o r o u t - o f - c o u n t r y 
i n d i v i d u a l s . 

We n o t e t h a t t h e c l e a r p u r p o s e o f Iowa Code §§ 229.6 e t . 
seq. i s t o p r o v i d e f o r the d e t e n t i o n and t r e a t m e n t o f i n d i v i d u a l s 
who a r e " l i k e l y t o p h y s i c a l l y [ o r e m o t i o n a l l y ] i n j u r e [them­
s e l v e s ] o r o t h e r s i f a l l o w e d t o r e m a i n a t l i b e r t y w i t h o u t t r e a t ­
ment." Iowa Code § 2 2 9 . 1 ( 2 ) . We n o t e from y o u r q u e s t i o n t h a t 
Woodbury County r e s i d e n t s a r e not t h e o n l y p e r s o n s -who become so 
s i t u a t e d w i t h i n t h e b o u n d a r i e s o f Woodbury County. To ensure 
t h a t t h e o b j e c t s o f Chapter 229 a r e f u l f i l l e d , § 229.6 must "be 
l i b e r a l l y c o n s t r u e d w i t h a v i e w t o promote i t s o b j e c t s and a s s i s t 
t h e p a r t i e s i n o b t a i n i n g j u s t i c e . " Iowa Code § 4.2. Thus, 
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§ 229.6 s h o u l d be r e a d as a u t h o r i z i n g the i n v o l u n t a r y commitment 
o f o u t - o f - s t a t e o r o u t - o f - c o u n t y i n d i v i d u a l s i n Woodbury County. 

T h i s a n a l y s i s i s s u p p o r t e d by t h e p r o v i s i o n s o f the I n t e r ­
s t a t e M e n t a l H e a l t h Compact.. Iowa Code C h a p t e r 218A. The com­
p a c t r e c o g n i z e s t h a t : 

. . . t h e n e c e s s i t y and d e s i r a b i l i t y f o r f u r ­
n i s h i n g [ p r o p e r and e x p e d i t i o u s t r e a t m e n t f o r 
t h e m e n t a l l y i l l -and m e n t a l l y d e f i c i e n t ] 
b e a r s no p r i m a r y r e l a t i o n t o t h e r e s i d e n c e o r 
c i t i z e n s h i p o f the p a t i e n t b u t t h a t , on t h e 
c o n t r a r y , t h e c o n t r o l l i n g f a c t o r s o f 
community s a f e t y and h u m a n i t a r i a n i s m r e q u i r e 
t h a t f a c i l i t i e s and s e r v i c e s be made 
a v a i l a b l e f o r a l l who a r e i n need o f them. 

Iowa Code § 2 1 8 A . 1 ( I ) . 

A c c o r d i n g l y , t h e compact p r o v i d e s t h a t "[w]henever a p e r s o n 
p h y s i c a l l y p r e s e n t i n any p a r t y s t a t e s h a l l be i n need o f 
i n s t i t u t i o n a l i z a t i o n by r e a s o n o f m e n t a l i l l n e s s o r m e n t a l 
d e f i c i e n c y , he [ s i c ] s h a l l be e l i g i b l e f o r c a r e and t r e a t m e n t i n 
an i n s t i t u t i o n i n t h a t s t a t e i r r e s p e c t i v e o f h i s [ s i c ] r e s i d e n c e , 
s e t t l e m e n t o r c i t i z e n s h i p q u a l i f i c a t i o n s . " Iowa Code 
§ 2 1 8 A . 1 ( I I I ) ( a ) . The c l e a r i m p o r t o f t h i s p r o v i s i o n i s t o p l a c e 
o u t - o f - s t a t e i n d i v i d u a l s on the same f o o t i n g as Iowa r e s i d e n t s 
f o r t h e purposes o f § 229. As t h e "compact s h a l l be l i b e r a l l y 
c o n s t r u e d so as t o e f f e c t u a t e t h e purposes t h e r e o f " , Iowa Code 
§ 2 1 8 A . K X I V ) , we must c o n c l u d e t h a t s t a t u t o r y a u t h o r i t y e x i s t s 
t o i n v o l u n t a r i l y commit o u t - o f - s t a t e i n d i v i d u a l s . - See a l s o , 1978 
Op.Att'yGen. 546; 1972 Op.Att'yGen. 328. • 

W i t h r e g a r d t o y o u r second q u e s t i o n , we c o n c l u d e t h a t 
Woodbury County may seek reimbursement from any s o u r c e i t f e e l s 
may be l i a b l e . Our s t a t u t e s e x p r e s s l y r e q u i r e t h e county o f 
l e g a l s e t t l e m e n t t o r e i m b u r s e t h e c o u n t y o f a d m i s s i o n o r 
commitment. Iowa Code § 230.10. F u r t h e r , the m e n t a l l y i l l 
p e r s o n and t h o s e l e g a l l y l i a b l e f o r t h a t p e r s o n ' s s u p p o r t a r e , 
w i t h i n s p e c i f i e d l i m i t s , p e r s o n a l l y l i a b l e t o the c o u n t y w h i c h 
advances funds p u r s u a n t t o C h a p t e r 230. Those who a r e l e g a l l y 
l i a b l e i n c l u d e " t h e spouse o f a m e n t a l l y i l l p e r s o n , any p e r s o n 
bound by c o n t r a c t f o r s u p p o r t o f the m e n t a l l y i l l p e r s o n , and ... 
the f a t h e r and mother o f [a] m e n t a l l y i l l p e r s o n " under e i g h t e e n 
y e a r s o f age. Iowa Code § 230.15. 

Where an o u t - o f - s t a t e p e r s o n i s " a d m i t t e d o r committed t o a 
s t a t e h o s p i t a l , v e t e r a n ' s a d m i n i s t r a t i o n h o s p i t a l o r o t h e r agency 
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o f t h e U n i t e d S t a t e s government", t h e S t a t e of Iowa i s 
r e s p o n s i b l e f o r the " [ c ] o s t s and expenses a t t e n d i n g t h e t a k i n g 
i n t o c u s t o d y , c a r e , and i n v e s t i g a t i o n ... i n c l u d i n g c o s t o f 
commitment". Iowa Code § 230.11. F u r t h e r , t h e S t a t e o f Iowa i s 
r e s p o n s i b l e f o r the a c t u a l and n e c e s s a r y expenses o f t r a n s f e r r i n g 
o u t - o f - s t a t e p a t i e n t s from s t a t e h o s p i t a l s t o t h e s t a t e o f l e g a l 
s e t t l e m e n t . Iowa Code § 230.8. 

There i s no p r o v i s i o n i n t h e Iowa Code t h a t s p e c i f i c a l l y 
p u r p o r t s t o impose l i a b i l i t y on o t h e r s t a t e s . However, Iowa Code 
§§ 218A.1 ( A r t . V I I and A r t . X I ) , and 218A.3 a u t h o r i z e the S t a t e 
o f Iowa t o enter, i n t o c o s t - a l l o c a t i o n agreements w i t h o t h e r 
s t a t e s w h i c h have adopted t h e I n t e r s t a t e M e n t a l H e a l t h Compact. 
Such agreements a l l o w the c o n t r a c t i n g s t a t e s t o t r a n s f e r t o one 
s t a t e t h e c o s t s o f s e r v i c e s p r o v i d e d by a n o t h e r s t a t e . 

I n sum, we c o n c l u d e t h a t Iowa Code § 229.6 a u t h o r i z e s t h e 
i n v o l u n t a r y m e n t a l commitment i n Woodbury County o f r e s i d e n t s o f 
o t h e r c o u n t i e s and s t a t e s . F u r t h e r , w h i l e t h e county may e l e c t 
to b i l l o t h e r s t a t e s , Iowa law does n o t e x p r e s s l y impose 
l i a b i l i t y upon o t h e r s t a t e s f o r t h e c o s t s r e l a t i n g t o t h e 
commitment i n Iowa o f t h e i r r e s i d e n t s . 

S i n c e r e l y , 

Matthew W. W i l l i a m s 
A s s i s t a n t A t t o r n e y G e n e r a l 

MWW/jaa 



CRIMINAL LAW, PINES, CONTEMPT: Iowa Code chapter 665 and Section 
909.5 (1983). Failure of a criminal defendant to make a payment 
of a fine or an installment of a f i n e may be enforced only under 
the contempt provisions of Iowa Code chapter 665, requiring an 
Order to Show Cause or, i f necessary, a warrant. (Hansen to 
Lloyd, Clarke County Attorney, 4/26/84) #84-4-7(L) 

A p r i l 26, 1984 
John D. Lloyd 
Clarke County Attorney 
200 W. Jefferson 
Osceola, Iowa 50213 

Dear Mr. Lloyd: 

You have requested an opinion of the Attorney General 
concerning the appropriate procedure for implementation of 
contempt proceedings envisioned in Iowa Code section 909.5 
(1983). You pose the following question for our consideration: 

When a criminal defendant has f a i l e d to make 
a payment of a fine or an installment of a 
f i n e , when those installments or that payment 
were deferred by written agreement with the 
Court, may the f a i l u r e to comply with that 
agreement be enforced by issuance of a 
warrant al l e g i n g a v i o l a t i o n of Iowa Code 
section 909.5 (1983), or must the contempt 
provisions of Iowa Code chapter 665 (1983), 
requiring service of an Order to Show Cause 
be followed? 

The answer to your question i s that the procedures s p e c i f i e d i n 
Iowa Code chapter 665 must be complied with to implement contempt 
proceedings for nonpayment of f i n e s . 

A Court has inherent power to punish for disobedience of i t s 
order. Larue v. Burns, 268 N.W.2d 639, 642 (Iowa 1979); Knox v. 
Municipal Court of Ci t y of Pes Moines, 185 N.W.2d 705, 707 (Iowa 
1971). This power, however, must be exercised in accordance with 
statutory procedural requirements. _Id. at 709. These procedural 
requirements are contained in chapter 665 of the Iowa Code. 

Iowa Code section 665.2 l i s t s the acts or omissions that are 
punishable as contempt. Included are sections 665.2(3), 
" [ i ] l l e g a l resistance to any order or process made or issued by 
[the Court]," and section 665.2(6), "[a]ny other act or omission 
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s p e c i f i c a l l y declared a contempt by law." One act or omission 
s p e c i f i c a l l y declared a contempt i s the nonpayment of f i n e s . 
Iowa Code section 909.5 (1983) states: "Any person who i s able 
to pay a f i n e , or an installment of a f i n e , and who refuses to do 
so, or who f a i l s to make a good f a i t h e f f o r t to pay h i s or her 
fi n e , or any installment thereof, s h a l l be held i n contempt of 
Court." Therefore, a person who f a i l s to pay an installment of a 
fine may be punished for contempt i n accordance with the 
procedural rule s contained in chapter 665. 

Chapter 665 recognizes two kinds of contempt. D i r e c t 
contempt consists of acts committed i n the presence of the court, 
and i n d i r e c t contempt consists of acts committed out of the 
presence of the court. Knox v. Municipal Court, 185 N.W.2d at 
707; Lutz v. Darbyshire, 297 N.W.2d 349, 353 (Iowa 1980), The 
f a i l u r e to pay an installment of a fi n e i s a contemptuous act 
which does not occur in the immediate view and presence of the 
court and thus i s an i n d i r e c t contempt. 

In the case of i n d i r e c t contempt, sections 665.6 and 665.7, 
inte r a l i a , have p a r t i c u l a r requirements. Section 665.6 states: 
"Unless the contempt i s committed i n the immediate view and 
presence of the Court, or comes o f f i c i a l l y to i t s knowledge, an 
a f f i d a v i t showing the nature of the transaction i s necessary as a 
basis for further action in the premises." Section 665.7 states: 
"Before punishing for contempt, unless the offender i s already i n 
the presence of the Court, he must be served personally with a 
Rule to Show Cause against the punishment, and a reasonable time 
given him therefore; or he may be brought before the court 
forthwith, or on a given day by warrant i f necessary . . . ." 
(Emphasis added) . 

Section 665.7, containing a l t e r n a t i v e provisions f o r serving 
an offender, allows either service of a Rule to Show Cause or 
service by warrant. In both cases, the other procedural 
requirements contained in Chapter 665 must be s a t i s f i e d . Thus, 
the law does not envision a separate warrant procedure outside of 
chapter 665 for commencing contempt proceedings. Section 665.7 
provides that the primary procedure for bringing a person before 
the court for contempt proceedings i s an Order to Show Cause. 
Only " i f necessary", can the contempt proceedings be implemented 
through the warrant process. 

Sincerely, 

STEVEN K. HANSEN 
Assistant Attorney General 

SKH/cla 



ZONING: D e v e l o p m e n t a l l y D i s a b l e d F a m i l y Homes. O u a r t e r - m i l e 
r e s t r i c t i o n . Iowa Code Supp. §§ 358A.25, 3 5 8 A . 2 5 ( 2 ) ( b ) , 
358A.25(3), and 414.22 (1983). The q u a r t e r - m i l e r e s t r i c t i o n i n 
Iowa Code § 358A.25(3) (1983) does n o t a p p l y t o a home f o r more 
th a n e i g h t d e v e l o p m e n t a l l y d i s a b l e d p e r s o n s . ( W a l d i n g t o 
H a v e r l a n d , S t a t e R e p r e s e n t a t i v e , 4/26/84) #84-4-6(L) 

A p r i l 26, 1984 

H o n o r a b l e Mark A. H a v e r l a n d 
S t a t e R e p r e s e n t a t i v e 
S t a t e C a p i t o l 
L O C A L 

Dear R e p r e s e n t a t i v e H a v e r l a n d : 

We a r e i n r e c e i p t o f y o u r r e q u e s t f o r an o p i n i o n o f t h e 
A t t o r n e y G e n e r a l r e g a r d i n g d e v e l o p m e n t a l l y d i s a b l e d group homes. 
You s t a t e t h a t a c h i l d r e n ' s c o n v a l e s c e n t home i n J o h n s t o n i s 
p l a n n i n g an e x p a n s i o n o f i t s p r e s e n t f a c i l i t i e s t o p r o v i d e a home 
f o r more t h a n e i g h t d e v e l o p m e n t a l l y d i s a b l e d p e r s o n s . You 
i n q u i r e as t o t h e a p p l i c a b i l i t y o f t h e q u a r t e r - m i l e r e s t r i c t i o n 
i n Iowa Code Supp. § 358A.25(3) (1983) t o t h a t e x p a n s i o n . 

Iowa Code Supp. § 358A.25 ( 1 9 8 3 ) , a l o n g w i t h a s i m i l a r 
p r o v i s i o n i n Iowa Code ch. 414, Iowa Code Supp. § 414.22 ( 1 9 8 3 ) , 
was added i n 1983 by t h e 7 0 t h G e n e r a l Assembly. 1983 Iowa A c t s , 
c h . 11. The i n t e n t o f the s e c t i o n , as we have p r e v i o u s l y 
i n d i c a t e d , i s t o remove e x i s t i n g h a r r i e r s t o t h e e s t a b l i s h m e n t o f 
group homes f o r d e v e l o p m e n t a l l y d i s a b l e d p e r s o n s i n r e s i d e n t i a l 
a r e a s . Op.Att'yGen. #83-6-12(L). 

The q u a r t e r - m i l e r e s t r i c t i o n p r o h i b i t s a "new f a m i l y home" 
fr o m l o c a t i n g w i t h i n o n e - f o u r t h o f a m i l e o f an e x i s t i n g " f a m i l y 
home." Iowa Code Supp. § 358A.25(3) ( 1 9 8 3 ) . A " f a m i l y home" i s 
d e f i n e d as a community-based r e s i d e n t i a l home l i c e n s e d as a 
r e s i d e n t i a l o r c h i l d f o s t e r c a r e f a c i l i t y f o r n o t more t h a n e i g h t 
d e v e l o p m e n t a l l y d i s a b l e d p e r s o n s and any n e c e s s a r y s u p p o r t s t a f f . 
Iowa Code Supp. § 358A.25(2)(b) ( 1 9 8 3 ) . Thus, the q u a r t e r - m i l e 
r e s t r i c t i o n does n o t a p p l y t o a home f o r more t h a n e i g h t 
d e v e l o p m e n t a l l y d i s a b l e d p e r s o n s . As s u c h , t h e e x p a n s i o n o f t h e 
J o h n s t o n c o n v a l e s c e n t home, because i t w o u l d house more t h a n 
e i g h t d e v e l o p m e n t a l l y d i s a b l e d p e r s o n s , i s n o t s u b j e c t t o t h e , 
q u a r t e r - m i l e r e s t r i c t i o n . 
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The p r o v i s i o n i n § 358A.25(3) t h a t a f a m i l y home s h a l l be 
t r e a t e d as a p e r m i t t e d use i n a l l r e s i d e n t i a l zones o r d i s t r i c t s 
o f a c o u n t y , because o f t h e d e f i n i t i o n o f a f a m i l y home, i s 
e q u a l l y i n a p p l i c a b l e t o a home f o r more t h a n e i g h t d e v e l o p -
m e n t a l l y d i s a b l e d p e r s o n s . Thus, t h e e x p a n s i o n o f t h e con­
v a l e s c e n t home would be s u b j e c t t o l o c a l z o n i n g ^ r d ^ n a n j e ^ s , 

S i n c e r e l y , 

LMW:rep 

G e n e r a l 



NEWSPAPERS: O f f i c i a l P u b l i c a t i o n s . E l i g i b i l i t y o f A d d i t i o n a l 
P u b l i c a t i o n . Iowa Code Ch. 349; . Iowa Code §§ 349.1, 349.2, 
349.3, 362.3, 618.3, 618.4 and 618.5 (1983), F a c t o r s s u p p o r t i n g 
a f i n d i n g t h a t an a d d i t i o n a l p u b l i c a t i o n o f a newspaper i s , f o r 
the purpose o f s e l e c t i n g an o f f i c i a l newspaper f o r mandatory 
p u b l i c a t i o n o f n o t i c e s and r e p o r t s o f p r o c e e d i n g s , a s e p a r a t e 
newspaper i n c l u d e t h e a p p e a l t o s e p a r a t e r e a d i n g . - i n t e r e s t s and 
the m aintenance o f d i s t i n c t i v e i d e n t i t i e s , as. r e f l e c t e d i n p a r t 
by the e x i s t e n c e o f d i f f e r e n t e d i t o r i a l . p o l i c i e s and a r t i c l e s o r 
f e a t u r e s . J o i n t o wnership and t h e s i t u s o f p r o d u c t i o n and 
p u b l i c a t i o n a r e n o t d e t e r m i n a t i v e . ' ( W a l d i n g • t o .Copenhaver and 
Bl a n s h a n , S t a t e R e p r e s e n t a t i v e s , 4/23/84) "' #84-4-5 (L) 

A p r i l 23, 1984 

The H o n o r a b l e P a u l Copenhaver 
The Ho n o r a b l e Gene B l a n s h a n 
S t a t e R e p r e s e n t a t i v e s 
S t a t e C a p i t o l 
L O C A L 

Dear R e p r e s e n t a t i v e s Copenhaver and B l a n s h a n : 

We a r e i n r e c e i p t o f y o u r r e q u e s t s f o r o p i n i o n s o f t h e 
A t t o r n e y G e n e r a l r e g a r d i n g t h e s e l e c t i o n o f o f f i c i a l newspapers. 
R e p r e s e n t a t i v e B l a n s h a n poses a g e n e r a l q u e s t i o n as to whether: 
"two w e e k l y newspapers, p u b l i s h e d on s e p a r a t e days b u t owned and 
o p e r a t e d by t h e same company and w h i c h have o v e r n i n e t y p e r c e n t 
i d e n t i c a l s u b s c r i b e r s [ a r e ] one o r two newspapers ( f o r t h e 
purpose o f d e s i g n a t i n g o f f i c i a l c o u n t y n e w s p a p e r s ) ? " R e p r e s e n t a ­
t i v e Copenhaver's r e q u e s t i s more s p e c i f i c i n t h a t he has a s k e d 
whether a p a r t i c u l a r new e d i t i o n o f a newspaper i s e l i g i b l e f o r 
d e s i g n a t i o n as a n e w s p a p e r , f o r mandatory p u b l i c a t i o n o f n o t i c e s 
and r e p o r t s o r p r o c e e d i n g s . 

The r e q u e s t does n o t i n d i c a t e w h e t h e r i t concerns a 
d e s i g n a t i o n as an o f f i c i a l c o u n t y newspaper o r f o r m u n i c i p a l 
p u b l i c a t i o n , governed by Iowa Code C h a p t e r 349 and § 362.3 
(1983), r e s p e c t i v e l y . A l t h o u g h n o t d e t e r m i n a t i v e , t h e 
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The l a t t e r r e q u e s t , we a r e t o l d , c o n c e r n s a newspaper w h i c h 
has been known as "The Sun" and has f o r ' m o r e than..the- r e q u i r e d 
two y e a r s had a "bona f i d e p a i d c i r c u l a t i o n . " .' R e p r e s e n t a t i v e 
Copenhaver s t a t e s t h a t t h i s newspaper has begun p u b l i c a t i o n , o f 
a n o t h e r e d i t i o n t o be known as t h e "Cedar F a l l s -Sun" w h i c h w i l l 
be c i r c u l a t e d t h r o u g h t h e same p o s t o f f i c e i n W a t e r l o o a n d - w i l l 
c o n t a i n more th a n h a l f o f what i s i n t h e B l a c k Hawk e d i t i o n . 
P u b l i c a t i o n o f t h e Cedar F a l l s e d i t i o n w i l l b e . w e e k l y , w h i l e the 
B l a c k Hawk e d i t i o n w i l l be p u b l i s h e d t w i c e w e e k l y . We combine-
our r e p l y t o y o u r r e q u e s t s because o f t h e s i m i l a r i t y o f the 
s u b j e c t m a t t e r . 

These r e q u e s t s ask us t o d e t e r m i n e w h e t h e r , g i v e n c e r t a i n 
f a c t s , t h e newspapers a r e t o be t r e a t e d as s e p a r a t e newspapers 
f o r p u r p o s e s o f C h a p t e r 613. However, t h i s i s s u e i s u l t i m a t e l y a 
q u e s t i o n o f f a c t w h i c h cannot be r e s o l v e d by t h i s o f f i c e . See 
1982 Op. A t t ' y Gen. 353. The f a c t u a l d e t e r m i n a t i o n i s f o r the 
g o v e r n i n g body t o d e t e r m i n e , s u b j e c t t o r e v i e w by a c o u r t . Our 
f u n c t i o n t h e n i s l i m i t e d t o r e s o l u t i o n o f q u e s t i o n s o f law. 

Under Iowa Code § 618.3 ( 1 9 8 3 ) , a newspaper t o be d e s i g n a t e d 
as a mandatory p u b l i c a t i o n must be: (1) o f g e n e r a l c i r c u l a t i o n ; 
(2) p u b l i s h e d r e g u l a r l y and m a i l e d t h r o u g h t h e p o s t o f f i c e o f 
c u r r e n t e n t r y f o r more t h a n two y e a r s ; and (3) f o r t h e same 
p e r i o d had a bona f i d e p a i d c i r c u l a t i o n r e c o g n i z e d by t h e . p o s t a l 
l a w s . See Widmer v. R e i t z l e r , 182,N.W.2d 177, 180 (Iowa 1970). 
See a l s o Op. A t t ' y Gen. #83-4-4(L) and 1974 Op. A t t ' y Gen. 102. 

F o r p u r p o s e s o f b o t h r e q u e s t s , we w i l l presume t h a t t h e 
o r i g i n a l p u b l i c a t i o n , i n each i n s t a n c e , s a t i s f i e s the r e q u i r e ­
ments o f § 618.3 and, t h u s , i s e l i g i b l e f o r d e s i g n a t i o n as an 

ri.l c o n t i n u e d 

d i s t i n c t i o n does a f f e c t t h e number o f newspapers s e l e c t e d as w e l i 
as t h e method o f s e l e c t i o n . W h i l e a s i n g l e d e s i g n a t i o n i s o f t e n 
u sed f o r m u n i c i p a l p u b l i c a t i o n s , two o r t h r e e newspapers, 
depending upon c o u n t y p o p u l a t i o n , a r e s e l e c t e d f o r d e s i g n a t i o n as 
o f f i c i a l c o u n t y newspaper. Iowa Code § 349.3 (1 9 8 3 ) . As t o t h e 
method o f s e l e c t i o n , an o f f i c i a l c o u n t y newspaper i s s e l e c t e d i n 
J a n u a r y f o r t h e e n s u i n g y e a r , Iowa Code § 349.1 (1983), and i s 
s e l e c t e d b a s e d upon t h e number o f s u b s c r i p t i o n s t o a newspaper. 
Iowa Code § 349.2 (1 9 8 3 ) . No s i m i l a r methodology i s s t a t u t o r i l y 
imposed upon a m u n i c i p a l i t y . 
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o f f i c i a l newspaper. The narrow i s s u e , t h e r e f o r e , becomes, whether 
the a d d i t i o n a l p u b l i c a t i o n i s a s e p a r a t e newspaper or,, r a t h e r , 
whether i t i s a s e p a r a t e e d i t i o n o f t h e . same newspaper. 

I n 1974 Op. A t t ' y Gen. 513, we examined. ;the d i s t i n c t i o n 
between s e p a r a t e newspapers and. s e p a r a t e e d i t i o n s : o f t h e same 
newspaper. A c c o r d i n g t o t h a t o p i n i o n : ;, 

I f , i n f a c t , t he two newspapers, p r e s e n t 
d i s t i n c t l y d i f f e r e n t e d i t o r i a l p o l i c i e s o r • 
c a r r y d i f f e r e n t k i n d s o f s y n d i c a t e d a r t i c l e s 
o r f e a t u r e s so as t o a t t r a c t s e p a r a t e r e a d i n g 
i n t e r e s t s and t o m a i n t a i n two d i s t i n c t i v e 
i d e n t i t i e s , t h e n t h e r e w o u l d be two news­
p a p e r s , r e g a r d l e s s o f t h e f a c t t h a t t h e y b o t h 
a r e p u b l i s h e d by a s i n g l e c o r p o r a t e i d e n t i t y . 
On t h e o t h e r hand, an absence o f such f a c t s 
w o u l d p r o b a b l y i n d i c a t e p u b l i c a t i o n o f two 
e d i t i o n s o f t h e same newspapers. 

1974 Op. A t t ' y Gen. a t 513-14. The o p i n i o n c o n t i n u e s : 

I f t h e two newspapers a r e o r g a n i z e d as 
s e p a r a t e c o r p o r a t i o n s , i t i s i m m a t e r i a l 
w hether t h e ownership o f su c h c o r p o r a t i o n s i s 
i d e n t i c a l and whether o r n o t th e y a r e housed 
i n t h e same o f f i c e s and have t h e same sub­
s c r i b e r s . I n such c a s e , b o t h newspapers 
c o u l d be t h e o f f i c i a l newspapers. 

1974 Op.Att'y.Gen. a t 514. F a c t o r s s u p p o r t i n g a f i n d i n g t h a t t h e 
p u b l i c a t i o n s a r e , i n f a c t , s e p a r a t e newspapers i n c l u d e t h e a p p e a l 
t o s e p a r a t e r e a d i n g i n t e r e s t s and t h e maintenance o f d i s t i n c t i v e 
i d e n t i t i e s , as r e f l e c t e d i n p a r t by t h e e x i s t e n c e o f d i f f e r e n t 
e d i t o r i a l p o l i c i e s and a r t i c l e s o r f e a t u r e s . That o p i n i o n 
c o n c l u d e d t h a t j o i n t ownership and t h e s i t u s o f p r o d u c t i o n and 
p u b l i c a t i o n were n o t d e t e r m i n a t i v e . 

The t e r m " e d i t i o n " , as u s e d i n t h i s o p i n i o n , r e f e r s o n l y 
t o a r e g u l a r l y p u b l i s h e d e d i t i o n o f a newspaper. P u b l i c a t i o n i n 
an e x t r a e d i t i o n o f a d a i l y newspaper, and t h e d i s t r i b u t i o n o f 50 
t o 100 c o p i e s o f such e d i t i o n by i n t e r e s t e d p a r t i e s , was h e l d n o t 
t o be a p u b l i c a t i o n i n a newspaper o f g e n e r a l c i r c u l a t i o n i n 
S t a t e ex r e l . Bump v. Omaha & C.B. Ry. & B r i d g e Co., 113 Iowa 30, 
84 N.W. 983 (1873). 
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I n a r e c e n t r u l i n g o f t h e • I o w a D i s t r i c t C o u r t - f o r . O ' B r i e n 
County, C r e a t i v e House E n t e r p r i s e s , I n c . ' v. . 6' B r i e n County, Law 
No. 1665"6~i t h e C o u r t d e t e r m i n e d t h a t t h e S h e l d o n M a i l , and the. 
S h e l d o n Sun, b o t h p u b l i c a t i o n s o f C r e a t i v e House- E n t e r p r i s e s , 
I n c . , s h o u l d be t r e a t e d as one ' newspaper f o r purposes ; o f 
s e l e c t i n g t h e t h r e e o f f i c i a l c o u n t y newspapers -under Iowa-Code 
§ 3 4 9 . 3 ( 4 ) . The p l a i n t i f f , p u b l i s h e r o f t h e Northwest Iowa 
Review, contended . t h a t t h e d e f e n d a n t was . engaged i n t h e 
p u b l i c a t i o n o f a s i n g l e newspaper and, t h u s , o n l y e l i g i b l e f o r -
one o f t h e two d e s i g n a t i o n s as o f f i c i a l c o u n t y newspaper f o r 
O ' B r i e n County. The D i s t r i c t C o u r t , upon c i t i n g the 1974 
o p i n i o n , c o n c l u d e d t h a t t h e d e f e n d a n t ' s newspapers were too 
c l o s e l y a l i g n e d t o r e a c h a f i n d i n g , t h a t t h e p u b l i c a t i o n 
c o n s t i t u t e d s e p a r a t e newspapers. F a c t o r s g i v e n i n s u p p o r t o f the 
t r i a l c o u r t ' s r u l i n g i n c l u d e d common ownership and o p e r a t i o n , the 
e x i s t e n c e o f n e a r l y i d e n t i c a l s u b s c r i b e r s ' , s i m i l a r i t i e s i n 
a r t i c l e s and f e a t u r e s , t h e s h a r i n g o f l e t t e r s t o t h e e d i t o r s , and 
v a r i o u s o t h e r examples o f p l a i n t i f f ' s f a i l u r e t o m a i n t a i n 
d i s t i n c t i v e i d e n t i t i e s . I n d e t e r m i n i n g whether t h e Sheldon Sun 
and t h e M a i l were i n f a c t and law one newspaper, t h e C o u r t 
examined a l l o f t h e f a c t o r s t e n d i n g t o show s i m i l a r i t y v e r s u s a l l 
f a c t o r s t e n d i n g t o show t h a t t h e p a p e r s were d i v e r g e n t . The 
C o u r t found t h a t t h e f a c t o f 90 t o 96 p e r c e n t d u p l i c a t i o n o f 
s u b s c r i b e r s was s i g n i f i c a n t because t h e purpose f o r s e l e c t i o n o f 
o f f i c i a l newspapers i s t o r e a c h t h e l a r g e s t numbers o f 
s u b s c r i b e r s , c i t i n g A s h t o n v. S t o y , 96 Iowa 197, 64 N.W. 804 
( 1 8 9 5 ) , and T i m e s - G u t h r i a n Pub. Co. v. G u t h r i e County V e d e t t e , 
256 Iowa 302, 125 N.W.2d 829 (1964). ! 

Our r e s p o n s e w o u l d n o t be c o m p l e t e w i t h o u t a d i s c u s s i o n o f 
th e p r a c t i c a l e f f e c t s o f a d e t e r m i n a t i o n t h a t an a d d i t i o n a l 
p u b l i c a t i o n i s e i t h e r a s e p a r a t e newspaper from, o r a s e p a r a t e 
e d i t i o n o f , t h e o r i g i n a l p u b l i c a t i o n . A f i n d i n g t h a t the two 
p u b l i c a t i o n s a r e s e p a r a t e newspapers w o u l d q u a l i f y b o t h news­
pap e r s f o r d e s i g n a t i o n as o f f i c i a l newspapers, p r o v i d e d each 
newspaper s a t i s f i e s t h e r e q u i r e m e n t s o f § 618.3 s e p a r a t e l y . Of 
c o u r s e , a newspaper w h i c h has n o t been i n e x i s t e n c e f o r two y e a r s 
cannot q u a l i f y as an o f f i c i a l newspaper. See 1980 Op. A t t ' y Gen. 
101, 1940 Op. A t t ' y Gen. 273. C o n v e r s e l y , a f i n d i n g t h a t one 
p u b l i c a t i o n i s m e r e l y an e d i t i o n o f a n o t h e r w o u l d mean t h a t the 
p u b l i s h e r o f t h e two p u b l i c a t i o n s i s e l i g i b l e o n l y f o r a s i n g l e 
d e s i g n a t i o n as an o f f i c i a l newspaper. 

I n r e s p o n s e t o R e p r e s e n t a t i v e Copenhaver's r e q u e s t , we w i l l 
a d d r e s s t h e c o n c e r n as t o t h e name change, f r o m "The Sun" t o the 
"Cedar F a l l s Sun", and t h e change i n t h e f r e q u e n c y o f 
p u b l i c a t i o n , f r o m t w i c e w e e k l y t o w e e k l y . F i r s t , a change o f 
name, p r o v i d e d i t does n o t a f f e c t t h e g e n e r a l c i r c u l a t i o n o f a 
p u b l i c a t i o n , does n o t d i s q u a l i f y a newspaper from s e l e c t i o n o f an 
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o f f i c i a l newspaper. Iowa Code § 618,A. (1983).. S i m i l a r l y , a 
change i n f r e q u e n c y o f p u b l i c a t i o n , p r o v i d e d a "newspaper i s 
p u b l i s h e d a t l e a s t w e e k l y , does n o t a l t e r , - .a; newspaper's 
e l i g i b i l i t y f o r d e s i g n a t i o n as- .a newspaper . f o r • mandatory 
p u b l i c a t i o n o f n o t i c e and r e p o r t s o f p r o c e e d i n g s . . Iowa Code 
§ 618.5 (1983). F i n a l l y , we n o t e t h a t sim i l a r . - " advice" was 
p r o v i d e d i n a p r e v i o u s o p i n i o n w h i c h c o n c e r n e d . a c o n t e s t between 
the W a t e r l o o D a i l y C o u r i e r and t h e Cedar- F.alljs N^ws f o r 
d e s i g n a t i o n o f an o f f i c i a l county newspaper n e a r l y ^ a ^ f / a / e e n t u r y 
ago. 1938 Op. A t t ' y Gen. 448. 

U#<W M/WALDING 
A s s i s j z a n t A t t c p r i e y G e n e r a l 

LMW:cj c 



TRANSPORTATION: Iowa Railway Finance Authority Act: Chapter 3 07B. 
Chapter 307B does not authorize the Iowa Railway Finance Authority 
to finance a r a i l t o u r i s t passenger operation. (Hunacek to Dunham, 
Secretary, Iowa Railway Finance Authority, 4/16/84) # 84-4-4(L) 

Mr. Warren B. Dunham A p r i l 16, 1984 
S e c r e t a r y , Iowa R a i l w a y 

F i n a n c e A u t h o r i t y 

Dear Mr. Dunham: 

You have r e q u e s t e d an o p i n i o n f r o m t h i s o f f i c e r e g a r d i n g t h e 
f o l l o w i n g q u e s t i o n : "Does Iowa Code Chapter 307B p e r m i t t h e Iowa 
R a i l w a y F i n a n c e A u t h o r i t y t o h e l p f i n a n c e a r a i l t o u r i s t p a s s e n ­
ger o p e r a t i o n ? " Your q u e s t i o n d e a l s w i t h a r e q u e s t o f t h e Boone 
R a i l r o a d H i s t o r i a l S o c i e t y , a n o n - p r o f i t c o r p o r a t i o n , s e e k i n g 
a s s i s t a n c e t o r e p a i r i t s 11-mile s e c t i o n o f t r a c k between Boone 
and W o l f , Iowa. The S o c i e t y p l a n s t o de v e l o p the fo r m e r b r a n c h 
l i n e i n t o a t o u r i s t r a i l p a s s e n g e r r a i l r o a d , The Boone and S c e n i c 
V a l l e y R a i l r o a d . F o r the reaso n s s e t f o r t h below, we answer y o u r 
q u e s t i o n i n t h e n e g a t i v e . 

Ioxja Code Ch a p t e r 307B, t h e Iowa R a i l w a y F i n a n c e A u t h o r i t y 
A c t , p r o v i d e s i n s e c t i o n 307B.7(6) t h a t t h e R a i l w a y F i n a n c e 
A u t h o r i t y may p r o v i d e f i n a n c i a l a s s i s t a n c e "under t h i s c h a p t e r " 
t o any r a i l w a y f a c i l i t y t o " a c q u i r e , c o n s t r u c t , r e c o n s t r u c t , 
r e n o v a t e , r e h a b i l i t a t e , i mprove, e x t e n d , r e p l a c e , m a i n t a i n , 
r e p a i r and l e a s e the f a c i l i t y . " However, t h i s s e c t i o n c a nnot be 
r e a d as a b l a n k e t a u t h o r i t y f o r t h e R a i l w a y F i n a n c e A u t h o r i t y t o 
p r o v i d e f i n a n c i a l a s s i s t a n c e t o any r a i l w a y f a c i l i t y f o r any 
p u r p o s e . The s t a t u t e o n l y j u s t i f i e s f i n a n c i a l a s s i s t a n c e when 
" n e c e s s a r y f o r the performance o f [ t h e A u t h o r i t y ' s ] p u r p o s e s and 
d u t i e s . " I d . We do not b e l i e v e t h a t p r o v i d i n g f i n a n c i a l a s s i s ­
t a n c e t o a n o n - p r o f i t t o u r i s t r a i l r o a d so q u a l i f i e s . 

The l e g i s l a t u r e , i n e n a c t i n g C h a p t e r 307B, s e t f o r t h t h e 
pur p o s e o f t h i s c h a p t e r as f o l l o w s : 
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The purpose o f t h i s c h a p t e r i s t o b e n e f i t 
t h e c i t i z e n s o f Iowa by i m p r o v i n g t h e i r 
g e n e r a l h e a l t h , w e l f a r e and p r o s p e r i t y and 
i n s u r i n g t h e e c o n o m i c a l and comm e r c i a l d e v e l ­
opment o f the s t a t e and by p r o m o t i n g a g r i c u l ­
t u r a l and i n d u s t r i a l improvement. A c c e s s t o ' 
adequate r a i l w a y t r a n s p o r t a t i o n f a c i l i t i e s i s 
e s s e n t i a l t o the economic w e l f a r e o f the 
s t a t e . One purpose o f t h i s c h a p t e r i s t o 
p r e s e r v e o r p r o v i d e f o r the c i t i z e n s o f Iowa 
t h o s e r a i l w a y s e r v i c e s now i n e x i s t e n c e o r 
needed i n t h e s t a t e w h i c h have a v i a b l e 
f u t u r e b u t w h i c h f o r a v a r i e t y o f economic 
and l e g a l r e a s o n s may n o t e x i s t i f the s t a t e 
does n o t p r o v i d e t h e f i n a n c i n g o r o t h e r 
mechanisms r e f e r r e d t o i n t h i s c h a p t e r . I t 
i s the i n t e n t o f t h e c h a p t e r t h a t any p u b l i c 
o w n e r s hip and c o n t r o l o f r a i l w a y f a c i l i t i e s 
p r o v i d e d f o r i n t h i s c h a p t e r be t r a n s f e r r e d 
t o p r i v a t e o w n e r ship as p r o m p t l y as economi­
c a l l y p r a c t i c a b l e s u b j e c t t o f i n a n c i n g r e ­
q u i r e m e n t s . I t i s f u r t h e r i n t e n d e d t h a t t h e 
a u t h o r i t y c r e a t e d i n t h i s c h a p t e r be v e s t e d 
w i t h a l l powers t o e n a b l e i t t o a c c o m p l i s h 
t h e p u r p o s e s o f t h i s c h a p t e r e x c e p t the power 
t o o p e r a t e r o l l i n g s t o c k . 

I t i s the f u r t h e r i n t e n t o f t h i s c h a p t e r and 
o f t h e G e n e r a l Assembly t h a t , i n o r d e r t o 
p r e s e r v e r a i l c o m p e t i t i o n and t o p r o v i d e f o r 
r a i l w a y s e r v i c e i n t h e s t a t e , t h e A u t h o r i t y 
work p r i m a r i l y w i t h r a i l r o a d c a r r i e r s a l r e a d y 
p r o v i d i n g s e r v i c e i n t h e s t a t e b a s e d upon 
t h e i r w i l l i n g n e s s and a b i l i t y t o meet t h e s e 
obj e c t i v e s . 

Iowa Code §307B.2 (1983). I t thus appears f r o m t h i s s t a t u t e t h a t 
C h a p t e r 307B i s p r i n c i p a l l y c o n c e r n e d w i t h t h e development o f 
r a i l r o a d s i n o r d e r t o improve t r a n s p o r t a t i o n . The c r e a t i o n and 
maintenance o f s c e n i c " r a i l w a y s as t o u r i s t a t t r a c t i o n s , a l t h o u g h a 
l a u d a b l e idea.,, does n o t appear t o be contemplated...by t h i s s t a t ­
u t e . •-• 

Our c o n c l u s i o n i s b o l s t e r e d by a d d i t i o n a l s t a t u t o r y language 
and t h e a d m i n i s t r a t i v e r u l e s w h i c h have been p r o m u l g a t e d p u r s u a n t 
t o t h i s c h a p t e r . Iowa Code §307B.3 s e t s f o r t h numerous l e g i s l a ­
t i v e f i n d i n g s w h i c h r e f e r t o the n e c e s s i t y o f h a v i n g v i a b l e 
r a i l w a y f a c i l i t i e s s e r v i n g t h e u r b a n , r u r a l , a g r i c u l t u r a l , and 
i n d u s t r i a l communities o f the s t a t e , and t h e s e r i o u s t r a n s -
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p o r t a t i o n problems caused by the abandonment and p o s s i b l e aban­
donment o f such f a c i l i t i e s . Nowhere i n t h e s e f a i r l y d e t a i l e d 
l e g i s l a t i v e f i n d i n g s does t h e r e appear any c o n c e r n a t a l l w i t h 
the p r o m o t i o n o f t o u r i s m . 

S i m i l a r l y , the a d m i n i s t r a t i v e r u l e s p r o m u l g a t e d by t h e 
R a i l w a y F i n a n c e A u t h o r i t y appear to f o c u s on r a i l r o a d s as a means 
o f t r a n s p o r t a t i o n r a t h e r than t o u r i s m . Iowa A d m i n i s t r a t i v e Code 
§695-4.3 p r o v i d e s t h a t p r i o r t o f u n d i n g o f any g i v e n p r o j e c t , an 
economic a n a l y s i s w i l l be p r e p a r e d w h i c h , i n t e r a l i a , s h a l l 
c o n s i d e r t h e p u b l i c b e n e f i t o f t h e p r o j e c t . The a d m i n i s t r a t i v e 
p r o v i s i o n s t a t e s t h a t " [ p ] u b l i c b e n e f i t s s h a l l i n c l u d e t h e sav­
i n g s i n r o a d c o n s t r u c t i o n and maintenance c o s t s r e s u l t i n g f r om 
d i v e r t i n g t r a f f i c f r o m p u b l i c roads to t h e r a i l r o a d . " Iowa 
A d m i n i s t r a t i v e Code §695-4.3(1)(A) (1984). P o s s i b l e t o u r i s m 
development i s n o t mentioned. The o n l y p r o v i s i o n i n t h e Iowa 
A d m i n i s t r a t i v e Code w h i c h even a r g u a b l y s u p p o r t s a c o n c l u s i o n 
t h a t development o f a n o n - p r o f i t t o u r i s t a t t r a c t i o n i s contem­
p l a t e d by C h a p t e r 307B i s Iowa A d m i n i s t r a t i v e Code. 
§695-4.3(3)(a)(2), w h i c h speaks o f " i n c r e a s e i n employment oppor­
t u n i t i e s o r i n c r e a s e i n i n d u s t r i a l development" as a b e n e f i t 
" w i t h no d e t e r m i n a b l e p r e c i s e monetary v a l u e . " However, r e a d i n g 
t h i s s e c t i o n i n c o n j u n c t i o n w i t h t h e s t a t u t e , we b e l i e v e t h a t 
t h i s p r o v i s i o n does n o t a u t h o r i z e payment o f funds t o a non­
p r o f i t t o u r i s t r a i l r o a d . 

We a r e n o t u n m i n d f u l t h a t Iowa Code §307B.18 (1983) p r o v i d e s 
f o r t h e l i b e r a l c o n s t r u c t i o n o f Ch a p t e r 307B t o e f f e c t i t s p u r ­
p o s e s . However, s i n c e we have c o n c l u d e d t h a t p r e s e r v a t i o n o f 
t o u r i s m i s n o t one o f the purposes c o n t e m p l a t e d by C h a p t e r 307B, 
i t f o l l o w s t h a t t h i s s e c t i o n does n o t change t h e a n a l y s i s . 

S i n c e r e l y , 

Mark Hunacek 
A s s i s t a n t A t t o r n e y G e n e r a l 

M H / j l f 2 



CONSERVATION; Docks; P r e e m p t i o n by S t a t e C o n s e r v a t i o n Commission 
o v e r I n s p e c t i o n o f Commercial, P u b l i c , and P r i v a t e Docks. Iowa 
Code S e c t i o n s 106.17, 106 . 3 2 ( 2 ) , 1 0 7 . 2 4 ( 5 ) , 111.4, 111.5, 111.18, 
and_331.301(1), ( 3 ) , (6) (1983); 1972 Iowa A c t s , ch. 1088, § 199. 
J u r i s d i c t i o n o f the C o n s e r v a t i o n Commission does n o t t o t a l l y 
preempt c o u n t i e s from i n s p e c t i n g p r i v a t e l y - o w n e d d o c k s . S t a t e 
law would preempt a county o r d i n a n c e where t h e county o r d i n a n c e 
T^as l e s s s t r i n g e n t t h a n s t a t e law o r i t i n t e r f e r e d w i t h n a v i g a ­
t i o n and s t a t e o w n e r s h i p . (McC-uire t o J o h n s t o n , P o l k County 
A t t o r n e y , 4/16/84) #84-4-3(L) 

Mr. Dan L. J o h n s t o n A p r i l 16, 1984 
P o l k County A t t o r n e y 
P o l k County C o u r t h o u s e 
Des M o i n e s , Iowa 50309 

Dear Mr. J o h n s t o n : 

T h i s i s i n r e s p o n s e t o y o u r r e q u e s t f o r an o p i n i o n f rom t h e 
A t t o r n e y G e n e r a l on t h e i s s u e o f p r e e m p t i o n i n r e g a r d t o j u r i s ­
d i c t i o n over i n s p e c t i o n s o f c o m m e r c i a l , p u b l i c , and p r i v a t e docks 
i n P o l k County. S p e c i f i c a l l y y ou ask: 

1) Does the Iowa C o n s e r v a t i o n Commis­
s i o n ' s j u r i s d i c t i o n and i n s p e c t i o n a u t h o r i t y 
o v e r c o m m e r c i a l , p u b l i c , and p r i v a t e docks 
preempt P o l k County from c o n t i n u i n g t o 
i n s p e c t t h e s e docks; 

2) I f c o n c u r r e n t j u r i s d i c t i o n e x i s t s , 
does s t a t e law preempt c o u n t y o r d i n a n c e s 
where th e two c o n f l i c t ; 

3) I f c o n c u r r e n t j u r i s d i c t i o n e x i s t s , 
w o u l d the coxmty have a d u t y t o i n s p e c t 
f a c i l i t i e s a l r e a d y i n s p e c t e d by t h e s t a t e . 

You s t a t e d t h a t P o l k County has p r e v i o u s l y i n s p e c t e d p u b l i c 
docks and p r i v a t e docks t h a t a r e open t o t h e p u b l i c , i n c l u d i n g 
t h o s e l o c a t e d a t the. S a y l o r v i l l e M a r i n a . The C o n s e r v a t i o n ' 
Commission has a s s e r t e d a u t h o r i t y t o adopt and e n f o r c e r u l e s and 
r e g u l a t i o n s f o r the c o n s t r u c t i o n and use o f c o m m e r c i a l , p r i v a t e -
and p u b l i c d o c k s . 

I t i s our o p i n i o n that:. (1) t h e j u r i s d i c t i o n o f t h e Conser­
v a t i o n Commission does n o t t o t a l l y preempt P o l k County from 
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i n s p e c t i n g p r i v a t e l y - o w n e d d o c k s ; (2) s t a t e law would preempt a 
county o r d i n a n c e when t h e y c o n f l i c t o n l y so l o n g as t h e county 
o r d i n a n c e was l e s s s t r i n g e n t t h a n s t a t e law and d i d n o t i n t e r f e r e 
w i t h n a v i g a t i o n and s t a t e o w n e r s h i p ; (3) the c o u n t y would n o t 
have a d u t y t o i n s p e c t f a c i l i t i e s a l r e a d y i n s p e c t e d by t h e s t a t e . 

I . Does th e Iowa C o n s e r v a t i o n Commission's j u r i s d i c t i o n and 
i n s p e c t i o n a u t h o r i t y o v er c o m m e r c i a l , p u b l i c , and p r i v a t e docks 
preempt P o l k County f r o m c o n t i n u i n g t o i n s p e c t t h e s e docks? 

I n Iowa, t h e s t a t e i s owner i n t r u s t o f t h e beds o f n a v i ­
g a b l e streams from t h e o r d i n a r y h i g h w a t e r mark t o t h e boundary 
on our boundary r i v e r s and o f the e n t i r e bed o f n a v i g a b l e l a k e s 
and streams w i t h i n t h e s t a t e . N i e l s e n v. S t r a t b u c k e r , 325 N.W.2d 
391 (Iowa 1982); Peck v. A l f r e d O l s o n C o n s t r . Co., 245 N.W. 131 
(lowa 1932). " [ S ] u c h t i t l e I s n o t p r o p r i e t a r y b u t i s i n t h e 
n a t u r e o f a t r u s t e e s h i p , w h i c h c o n f e r s upon the s t a t e a burden 
r a t h e r t h a n a b e n e f i t ; t h a t the power and d u t y c o n f e r r e d upon t h e 
s t a t e under such t i t l e i s t o m a i n t a i n and promote t h e n a v i g a t i o n 
and n a v i g a b i l i t y o f such l a k e . . . . " Peck v. A l f r e d O l s o n 
C o n s t r . Co., 245 N.W. a t 132-33. The s t a t e t h u s has j u r i s d i c t i o n 
o v e r n a v i g a b l e w a t e r s and, s u b j e c t o n l y t o t h e n a t i o n a l govern­
ment's power t o r e g u l a t e i n t e r s t a t e commerce, i t s d o m i n i o n i s 
supreme. I d . a t 134. A l t h o u g h the o r d i n a r y h i g h w a t e r mark i s 
the d i v i d i n g l i n e between p u b l i c and p r i v a t e o w n e r s h i p , p r i v a t e 
r i p a r i a n owners may c o n s t r u c t docks below t h e o r d i n a r y h i g h w a t e r 
mark p r o v i d e d t h e y meet any s t a t e r e q u i r e m e n t s and r e g u l a t i o n s . 
Iowa Code § 111.4 (1983); 1968 Op.Att'yGen. 106. 

The l e g i s l a t u r e has e x p r e s s l y c o n f e r r e d j u r i s d i c t i o n o v e r 
n a v i g a b l e w a t e r s i n t h e s t a t e t o the C o n s e r v a t i o n Commission 
s u b j e c t o n l y t o s p e c i f i c g r a n t s made t o t h e Department o f Water, 
A i r , and Waste Management. " J u r i s d i c t i o n o v e r a l l meandered 
streams and l a k e s o f t h i s s t a t e and o f s t a t e l a n d s b o r d e r i n g 
t h e r e o n . . . i s c o n f e r r e d upon t h e c o m m i s s i o n . " § 111.18. 
A l o n g w i t h t h i s j u r i s d i c t i o n , t h e Commission i s empowered t o 
adopt r u l e s and r e g u l a t i o n s t o e x e r c i s e i t s a u t h o r i t y . Sec­
t i o n 107.24(5) empowers the Commission t o "adopt and e n f o r c e such 
d e p a r t m e n t a l r u l e s g o v e r n i n g p r o c e d u r e as may be n e c e s s a r y . . . 
to c a r r y o u t any o t h e r laws t h e enforcement o f w h i c h i s v e s t e d i n 
the c o m m i s s i o n . " 

The powers o f the Commission s p e c i f i c a l l y r e l a t i n g t o docks 
are.• s t a t e d i n §§ 106.32 and 111 .4.. \ '.These two s e c t i o n s r e q u i r e 
t h a t a p e r m i t be o b t a i n e d f r o m the Commission b e f o r e b u i l d i n g a 
dock "upon o r o v e r any s t a t e - o w n e d l a n d o r w a t e r under the 
j u r i s d i c t i o n o f t h e commission." § 111.4. The Commission a l s o 
has t h e power t o " o r d e r t h e r e m o v a l o f any . . . e r e c t i o n o r 
b u i l d i n g o f any k i n d above o r o v e r any s t a t e - o w n e d l a n d s or 
w a t e r s under t h e i r s u p e r v i s i o n and d i r e c t i o n . . . ." § 111.5. 
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The dock i n s p e c t i o n a u t h o r i t y o f t h e Commission i s t h u s d e r i v e d 
f r om t h e s e powers. 

S i n c e t h e C o n s e r v a t i o n Commission has j u r i s d i c t i o n o v e r 
meandered l a k e s and streams, i t c o u l d thus choose t o r e g u l a t e 
t h i s a r e a i n any manner c o n s i s t e n t w i t h i t s a u t h o r i t y . I n t h e 
a r e a o f dock i n s p e c t i o n s , the Commission has n o t adopted s p e c i f i c 
r e g u l a t i o n s f o r i n s p e c t i n g , b u t o b v i o u s l y c o u l d i f i t chose t o do 
so. Thus t h e q u e s t i o n o f p r e e m p t i o n i s whether the l e g i s l a t u r e , 
i n empowering the Commission, i n t e n d e d t o p r e c l u d e l o c a l 
a u t h o r i t y . 

B e f o r e a d d r e s s i n g the q u e s t i o n whether P o l k County's a u t h o ­
r i t y t o i n s p e c t docks i s preempted, t h e e x i s t e n c e o f t h e c o u n t y ' s 
a u t h o r i t y o v e r docks needs t o be examined. Ownership o f t h e 
docks a f f e c t s t h i s a u t h o r i t y . As you s t a t e d i n your l e t t e r , 
t h e r e i s no c o n c e r n about f e d e r a l p r e e m p t i o n r e g a r d i n g t h e docks 
a t S a y l o r v i l l e due t o the terms o f t h e l e a s e between t h e Corps 
and t h e m a r i n a o p e r a t o r . Docks i n P o l k County t h a t a r e owned by 
the s t a t e , however, need t o be a d d r e s s e d d i f f e r e n t l y t h a n 
p r i v a t e l y - o w n e d docks. 

A l o c a l o r d i n a n c e does n o t a p p l y t o a s t a t e w i t h r e f e r e n c e 
t o i t s own p r o p e r t y when p e r f o r m i n g a g o v e r n m e n t a l f u n c t i o n . See 
5 M c Q u i l l i n , M u n i c i p a l C o r p o r a t i o n s § 15.31a (3d E d . ) ; P a u l u s v. 
S t . L o u i s , 446 S.W.2d 144 (Mo. 1969); B o a r d o f T r u s t e e s v. Los 
A n g e l e s , ~122 C a l . R p t r . 361, 49 C a l . App.3d 45 (1975). Thus an 
o r d i n a n c e a d o p t e d by t h e co u n t y r e g a r d i n g i n s p e c t i n g docks t o 
conform t o i t s oxm r e g u l a t i o n s w o u l d n o t a p p l y t o a s t a t e - o w n e d 
do ck. 

To d e t e r m i n e whether the Commission's a u t h o r i t y preempts t h e 
c o u n t y ' s a u t h o r i t y r e g a r d i n g p r i v a t e l y - o w n e d docks, whether 
p u b l i c o r c o m m e r c i a l , t h e auth o r i t } * - g i v e n by t h e s t a t e l e g i s l a ­
t u r e needs t o be examined. Iowa Code S e c t i o n 331.301 (1983) 
d e l i n e a t e s t h e power and l i m i t a t i o n s o f c o u n t i e s under c o u n t y 
home r u l e . S e c t i o n 331.301(1) s p e c i f i e s t h a t t h e " c o u n t y may, 
e x c e p t as e x p r e s s l y l i m i t e d by t h e C o n s t i t u t i o n , and i f n o t 
I n c o n s i s t e n t w i t h t h e laws o f the g e n e r a l assembly, e x e r c i s e any 
power and p e r f o r m any f u n c t i o n i t deems a p p r o p r i a t e . . . t o 
p r e s e r v e and improve the peace, s a f e t y , h e a l t h . . . o f i t s 
r e s i d e n t s . " S i m i l a r l y , § 331.301(3) s t a t e s , t h a t a c o u n t y can 
e x e r c i s e i t s g e n e r a l powers s u b j e c t o n l y t o " l i m i t a t i o n s . 
e x p r e s s l y imposed by a "' s t a t e . l a w . M -.Unless ..the', .county o r d i n a n c e .. 
conies w i t h i n t h o s e e x p r e s s , l i m i t a t i o n s , " t h e county. has a u t h o r i t y 
t o e n a c t and e n f o r c e i t s o r d i n a n c e . , 

S h o r t l y a f t e r t h e co u n t y home r u l e amendment was p a s s e d , we 
a d d r e s s e d t h e e x t e n t o f the c o u n t i e s ' powers under t h i s amend­
ment. See 1980 Op.Att'yGen. 54. Drawing on p r i o r i n t e r p r e t a -
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t i o n s c o n c e r n i n g m u n i c i p a l home r u l e , t he 1980 A t t o r n e y G e n e r a l ' s 
o p i n i o n s t a t e d t h a t " i t would seem f a i r t o c o n c l u d e t h a t the 
c o u n t i e s s h o u l d l i b e r a l l y c o n s t r u e t h e i r powers e x c e p t i n t h e 
are a s o f t a x a t i o n , e x c l u s i v e s t a t e c o n t r o l , e x p r e s s s t a t e p r o h i ­
b i t i o n a g a i n s t c o u n t y i n v o l v e m e n t , o r i n m a t t e r s t h a t a r e n o t 
l o c a l a f f a i r s . " 1980 Op.Att'yGen. a t 62. 

A c c o r d i n g t o the county home r u l e s t a t u t e , an e x p r e s s 
l i m i t a t i o n on t h e e x e r c i s e o f l o c a l a u t h o r i t y i s t h a t such 
e x e r c i s e may n o t be " i n c o n s i s t e n t w i t h the laws o f t h e g e n e r a l 
a s s e mbly." § 331.301(1). We i n t e r p r e t e d t h i s p h r a s e t o r e f e r t o 
the l i m i t a t i o n o f p r e e m p t i o n and t o mean t h a t l o c a l a u t h o r i t i e s 
have power u n l e s s t h e r e i s a c l e a r l e g i s l a t i v e i m p l i c a t i o n t o 
g i v e e x c l u s i v e j u r i s d i c t i o n t o t h e s t a t e . 1980 Op.Att'yGen. 54. 
T h e " l e g i s l a t u r e must e x p r e s s l y s t a t e i t s i n t e n t i o n t o preempt 
l o c a l a u t h o r i t y . See C i t y o f C o u n c i l B l u f f s v . C a i n , 342 N.W.2d 
810, 812-813 (Iowa~T983); B r y a n v. C i t y o f Pes M o i n e s , 261 N.W.2d 
685 (Iowa 1978); C h e l s e a T h e a t e r Corp. v. C i t y of " B u r l i n g t o n , 258 
N.W.2d 372 (Iowa 1977). A l t h o u g h t h e s e cases c o n c e r n m u n i c i p a l 
home r u l e , t h e y a r e h e l p f u l i n i n t e r p r e t i n g t h e c o u n t y home r u l e 
s t a t u t e s , as t h e y a r e s i m i l a r and t h e r e i s , as y e t , m i n i m a l c a s e 
law on co u n t y home r u l e . 

E x a m i n i n g t h e l e g i s l a t i v e a u t h o r i t y o f t h e C o n s e r v a t i o n 
Commission does n o t r e v e a l an i n t e n t by t h e l e g i s l a t u r e t o 
preempt t h e a u t h o r i t y o f l o c a l g o v e r n m e n t a l b o d i e s t o i n s p e c t 
p r i v a t e l y - o w n e d docks; S e c t i o n 106.32(2) g i v e s t h e Commission 
a u t h o r i t y t o i s s u e p e r m i t s i n o r d e r t o m a i n t a i n an " o b s t r u c t i o n 
o f any k i n d " i n t h e "wat e r s o f t h i s s t a t e u nder t h e j u r i s d i c t i o n 
o f t h e co m m i s s i o n . " T h i s s e c t i o n imposes no e x p r e s s l i m i t on 
l o c a l a u t h o r i t y . The d e c l a r a t i o n o f p o l i c y o f t h i s c h a p t e r 
r e f e r s t o t h e u n i f o r m i t y o f laws r e g a r d i n g t h e "use, o p e r a t i o n , 
and equipment o f v e s s e l s . " A l t h o u g h t h i s e x p r e s s i o n o f p o l i c y 
c o u l d a r g u a b l y be deemed t o show a l e g i s l a t i v e i n t e n t t o have 
u n i f o r m i t y by s t a t e r e g u l a t i o n , i t s p e c i f i e s " v e s s e l s " w h i c h does 
n o t encompass docks . § 1 0 6 . 2 ( 1 ) . T h e r e f o r e , t h e r e i s no e x p r e s s 
language on p r e e m p t i o n under t h i s s e c t i o n . 

S e c t i o n 107.24 enumerates s p e c i f i c powers o f t h e Commission. 
I n § 1 0 7 . 2 4 ( 5 ) , t h e Commission i s a u t h o r i z e d t o adopt and e n f o r c e 
r u l e s t o c a r r y out t h e laws w h i c h t h e Commission has power t o 
e n f o r c e . Nowhere i n t h i s s e c t i o n i s t h e r e e x p r e s s e d any i n t e n t 
t o remove a u t h o r i t y to'" i n s p e c t docks from l o c a l g o v e r n m e n t a l 
b o d i e s . - .. ... .v ,::••/;/.'•:'.:'. 

S e c t i o n 111.4 r e q u i r e s a p e r m i t from t h e Commission b e f o r e -
b u i l d i n g any k i n d o f s t r u c t u r e o v e r w a t e r s under t h e j u r i s d i c t i o n 
o f t h e Commission. However, t h i s s e c t i o n r e v e a l s no l e g i s l a t i v e 
i n t e n t t o l i m i t l o c a l a u t h o r i t y r e g a r d i n g i n s p e c t i o n o f docks. 
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A n o t h e r a s p e c t o f the l e g i s l a t i o n , w h i c h m e r i t s s c r u t i n y i n 
a s c e r t a i n i n g an i n t e n t t o preempt, i s t h e s t a t u t o r y scheme 
i t s e l f . None o f t h e above Code s e c t i o n s s e t s f o r t h a s p e c i f i c 
s t a t u t o r y scheme g i v i n g the Commission s o l e a u t h o r i t y t o r e g u l a t e 
t h i s a r e a . R a t h e r , i t i s l e f t up t o the Commission t o d e v i s e 
r u l e s and r e g u l a t i o n s r e g a r d i n g t h e s e a r e a s . T h i s l a c k o f a 
s t a t u t o r y scheme e v i d e n c e s an i n t e n t n o t t o preempt l o c a l 
a u t h o r i t y . * 

M oreover, i n e x a m i n i n g p r i o r enactments by the l e g i s l a t u r e 
i t i s a p p a r e n t t h a t e x c l u s i v e j u r i s d i c t i o n o v e r docks was n o t 
d e l e g a t e d t o t h e C o n s e r v a t i o n Commission. Former Iowa Code 
C h a p t e r 372 (1971) d e a l i n g w i t h R . i v e r f r c n t Improvement Commis­
s i o n s gave c i t i e s whose c o r p o r a t e l i m i t s were d i v i d e d by mean­
d e r e d o r non-meandered streams the power t o s e t up such commis­
s i o n s w i t h t h e a u t h o r i t y t o r e g u l a t e docks w i t h i n t h e i r c o r p o r a t e 
l i m i t s . § 372.15. W h i l e t h i s c h a p t e r d e a l t o n l y w i t h c i t i e s and 
l a t e r was r e p e a l e d by the m u n i c i p a l home r u l e a c t , 1972 Iowa 
A c t s , ch. 1088, § 199 ( e f f e c t i v e J u l y 1, 1975), i t d e m o n s t r a t e s 
t h a t r e g u l a t i o n o f docks was n o t e x c l u s i v e l y a s t a t e m a t t e r . 

I t thus appears t h a t t h e r e i s no p r e e m p t i o n r e g a r d i n g 
i n s p e c t i o n o f d o c k s , b u t t h a t t h e r e i s c o n c u r r e n t j u r i s d i c t i o n . 
I t i s our o p i n i o n t h a t b o t h t h e C o n s e r v a t i o n Commission and P o l k 
County have a u t h o r i t y t o i n s p e c t p r i v a t e l y - o w n e d docks w i t h i n t h e 
c o u n t y . 

I I . I f c o n c u r r e n t j u r i s d i c t i o n e x i s t s , does s t a t e law 
preempt c o u n t y o r d i n a n c e s where the two c o n f l i c t ? 

As d i s c u s s e d p r e v i o u s l y , c o n t r o l o v er n a v i g a t i o n i s t h e 
e x c l u s i v e domain o f t h e s t a t e s u b j e c t t o the f e d e r a l government's 
a u t h o r i t y t o r e g u l a t e i n t e r s t a t e commerce. R e g u l a t i o n o f n a v i ­
g a t i o n I s n o t i n t e n d e d t o come w i t h i n t h e c o u n t i e s ' powers under 
Home R u l e . Where the o r d i n a n c e would i n t e r f e r e w i t h t h e s t a t e ' s 
s o v e r e i g n ownership o f t h e bed o f n a v i g a b l e l a k e s and streams o r 
c o n t r o l o f n a v i g a t i o n , the o r d i n a n c e must y i e l d t o s t a t e r e g u l a ­
t i o n . 

The s t a t e law i s t h e minimum t h a t must be met b u t t h e c o u n t y 
c o u l d impose more s t r i n g e n t s t a n d a r d s p r o v i d e d t hey do not 
i n f r i n g e t h e S t a t e ' s i n t e r e s t s as p o i n t e d o u t above. 
§ 331.301(6). I f the c o u n t y s h o u l d adopt an o r d i n a n c e . r e g u l a t i n g 
d o c k s , i t s h o u l d , c a r e f u l l y b a l a n c e the' i n t e r e s t s i n v o l v e d . ;Th'e '• 
o r d i n a n c e s h o u l d be s t r i c t l y drawn t o e l i m i n a t e any I n t e r f e r e n c e 
w i t h t h e s t a t e ' s s o v e r e i g n ownership and i t s c o n t r o l o v e r n a v i g a ­
t i o n . 

I f a c o n f l i c t a r o s e between t h e s t a t e law and t h e county 
o r d i n a n c e , i t i s our o p i n i o n t h a t a c o u n t y o r d i n a n c e would be 
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preempted where the o r d i n a n c e imposed l e s s s t r i n g e n t s t a n d a r d s 
than the s t a t e law o r where t h e o r d i n a n c e i n f r i n g e d on the 
s t a t e ' s s o v e r e i g n ownership and c o n t r o l o f n a v i g a t i o n . An 
o r d i n a n c e w h i c h u n d u l y impeded n a v i g a t i o n c o u l d be preempted as 
i n t e r f e r i n g w i t h t h e S t a t e ' s d u t i e s t o w a r d n a v i g a t i o n . 

I I I . I f c o n c u r r e n t j u r i s d i c t i o n e x i s t s , would t h e county 
have a d u t y t o i n s p e c t f a c i l i t i e s a l r e a d y i n s p e c t e d by t h e s t a t e ? 

I t i s our o p i n i o n t h a t , w i t h c o n c u r r e n t j u r i s d i c t i o n , t h e 
c o u n t y would n o t have a duty t o i n s p e c t t h e f a c i l i t i e s a l r e a d y 
i n s p e c t e d by t h e s t a t e . The s t a t e law and C o n s e r v a t i o n Commis­
s i o n ' s r u l e s r e g a r d i n g i n s p e c t i o n s o f docks c o n t a i n no r e q u i r e ­
ment t h a t t h e c o u n t y i n s p e c t docks. 

A c c o r d i n g t o § 331.301(1), a c o u n t y may e x e r c i s e i t s powers 
t o e n a c t o r d i n a n c e s . Thus, i f i t does n o t choose t o e n a c t 
o r d i n a n c e s r e g a r d i n g i n s p e c t i n g d o c k s , i t has no o b l i g a t i o n t o do 
so. However, i f t h e co u n t y d i d choose t o e n a c t such o r d i n a n c e s , 
I t would be up t o t h e county t o e n f o r c e them. The commission 
w o u l d o n l y be r e q u i r e d t o i n s p e c t f o r c o m p l i a n c e w i t h i t s own 
r u l e s and. l a w s . 

C o n c l u s i o n 

I t i s o u r o p i n i o n t h a t t h e r e i s no p r e e m p t i o n by t h e Iowa 
C o n s e r v a t i o n Commission over P o l k County r e g a r d i n g i n s p e c t i o n o f 
p r i v a t e l y - o w n e d d o c k s . There appears t o be no e x p r e s s l e g i s l a ­
t i v e i n t e n t t o d e p r i v e c o u n t i e s o f a u t h o r i t y t o r e g u l a t e t h i s 
a r e a c o n c u r r e n t l y w i t h the s t a t e . G i v e n t h e e x i s t e n c e o f con­
c u r r e n t j u r i s d i c t i o n i n t h i s a r e a , t h e r e would be no s t a t e l a w 
p r e e m p t i o n u n l e s s a c o n f l i c t o c c u r r e d w i t h a county o r d i n a n c e 
b e i n g l e s s s t r i n g e n t t h a n the s t a t e l a w o r i n i n s t a n c e s when t h e 
co u n t y o r d i n a n c e i n t e r f e r e d w i t h t h e s t a t e ' s s o v e r e i g n ownership 
o f t h e bed o f n a v i g a b l e l a k e s and streams and i t s c o n t r o l o v e r 
n a v i g a t i o n . The e x i s t e n c e o f c o n c u r r e n t j u r i s d i c t i o n does n o t 
o b l i g a t e t h e c o u n t y t o i n s p e c t f a c i l i t i e s a l r e a d y i n s p e c t e d by 
th e S t a t e . 

S i n c e r e l y , 

. ~YT10jJLVjL^l^ chUJ~^'-

'. ^ V / . r - ' MAUREEN McGUIRE . . . • • ; • 
A s s i s t a n t A t t o r n e y G e n e r a l 

MM:rep 



CITIES: COUNTIES: RACING COMMISSION: Ownership and financing 
of racetracks. Iowa Code §§331.442, 384.24, 384.26, 346.27 
(1983), Iowa Code supplement §§99D.2, 99D.7, 99D.8, 99D.9 and 
331.441 (1983). §§2, 7, 8 and 9. (1) Unless the Iowa State 
Racing Commission provides otherwise by rule, a private i n ­
vestor may construct a racetrack and lease i t to a p a r i -
mutuel licensee so long as a l l aspects of racing and wagering 
were under the sole control of the licensee. (2) A private 
investor who constructs a racetrack may operate concessions 
at that track so long as the investor meets a l l l i c e n s i n g re­
quirements therefor set by the racing commission. (3) A £?ari-
mutuel licensee may not issue any bonds, or create any o b l i ­
gations, on which the return i s based or contingent i n any 
manner upon the monies received as admissions to the track 
or pari-mutuel wagers. (4) Unless the racing commission re­
quires that a pari-mutuel licensee own the track f a c i l i t y 
where i t runs races, counties and c i t i e s may issue general 
purpose general o b l i g a t i o n bonds fo r the construction of a 
racetrack. (5) Iowa Code §346.27 (1983) does not provide 
a vehicle f o r a j o i n t county/city project for the construction 
of a racetrack. (Hayward to Michael Connolly, State Represen­
t a t i v e , 4/16/84) #84-4-2(L) 
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A T T O R N E Y G E N E R A L 
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A S S I S T A N T A T T O R N E Y G E N E R A L 

A D D R E S S R E P L Y T O : 

3 R D F L O O R 
W A L L A C E S T A T E O F F I C E B U I L D I N G 

P E S M O I N E S . I O W A 5 0 3 1 9 
P H O N E : 5 1 5 / 2 8 1 - 5 2 6 1 

t 

The Honorable Michael Connolly A p r i l 16, 1984 
Iowa State Representative 
3458 Daniels Street 
Dubuque, Iowa 520 01 

Dear Representative Connolly: . 

You have asked t h i s o f f i c e for an opinion concerning 
several aspects of the financing and operation of race tracks 
under Iowa's new pari-mutuel law. Iowa Code Supplement Ch. 
99D (1983), hereinafter referred to as Chapter 99D. Speci­
f i c a l l y you have asked the following questions: 

1. May a private investor b u i l d the track 
f a c i l i t y and lease i t i n i t s e n t i r e t y to 
a non-profit corporation holding a p a r i -
mutuel license? 

2. May private investors b u i l d and operate 
track concessions and lease only the p a r i -
mutuel operation to. a non-profit corpora­
t i o n holding a pari-mutuel license? 

3. May the pari-mutuel licensee issue p a r t i ­
c i p a t i n g bonds, e.g. paying a set percen­
tage on the p r i n c i p a l plus a proportionate 
share of track p r o f i t s ? 

4. May a c i t y or county issue general o b l i g a ­
t i o n bonds for the construction of a race 
track, assuming voter approval i s given? 

5. May a city-county, authority under Iowa Code 
§346.27 (1983)' construct a race track? - : V-
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I. 

Your f i r s t two questions w i l l be considered together. 
There are a number of sections of Chapter 99D which are 
applicable to your f i r s t two questions. Section 99D.2 states 
i n pertinent part: 

As used i n t h i s chapter unless the context 
otherwise requires: 

* * * * * 
3. "Holder of occupational l i c e n s e " means 
a person licensed by the commission to per­
form an occupation which the commission has 
i d e n t i f i e d as requiring a license to engage 
i n within the racing industry i n Iowa. 

4. "Licensee" means a nonprofit corporation 
licensed under section 99D.8. 

* * * * * 

Section 99D.7, states i n pertinent part: 

The [racing] commission s h a l l have f u l l j u r ­
i s d i c t i o n over and s h a l l supervise a l l race 
meetings governed by t h i s chapter. The com­
mission s h a l l have the following powers and 
s h a l l adopt rules pursuant to chapter 17A 
to implement t h i s chapter: 

1. To investigate applicants and determine 
the e l i g i b i l i t y of applicants for a license, 
and to s e l e c t among competing applicants for 
a li c e n s e the applicant which best serves 
the i n t e r e s t s of the c i t i z e n s of Iowa. 

2. To i d e n t i f y occupations within the racing 
industry which require l i c e n s i n g and adopt 
standards for l i c e n s i n g the occupations i n ­
cluding e s t a b l i s h i n g fees for the occupa- . 
t i o n a l l i c e n s e s . " - V . ... 
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19. To take any other action as may be 
reasonable or appropriate to enforce t h i s 
chapter and the commission r u l e s . 

Section 99D.8 states i n pertinent part: 

A q u a l i f i e d nonprofit corporation as defined '» 
i n section 99B.1, subsection 10, organized to 
promote those purposes enumerated i n section 
9 9B.7, subsection 3, paragraph b, or a non­
p r o f i t corporation which conducts a l i v e s t o c k 
exposition for the promotion of the l i v e s t o c k , 
horse, or dog breeding i n d u s t r i e s i n t h i s 
state, may apply to the commission.for a 
license to conduct horse or dog rac i n g . 

Section 99D.9(1) states i n pertinent part: 

The commission s h a l l decide the number, lo c a ­
t i o n , and type of a l l racetracks l i c e n s e d 
under t h i s chapter. 

Section 99D.2(1) states: 

The nonprofit corporation or a s s o c i a t i o n s h a l l 
not by lease, contract, understanding, or ar­
rangement of any kind grant, assign, or turn 
over to a person the operation or management 
of a race meeting licensed under t h i s section 
or of the pari-mutuel system of wagering de­
scribed i n section 99D.10. [Senate F i l e 92, 
§11.] 

The f i r s t point to be made i s that the Iowa State Racing 
Commission has broad d i s c r e t i o n i n deciding t o whom and under 
what circumstances a pari-mutuel license w i l l be issued. I t 
decides where tracks may be b u i l t and which e n t i t i e s applying 
for a l i c e n s e w i l l best serve the people of Iowa. Iowa Code 
Supplement §§99D.7 and 99D.9.(1) (1983). Thus, i t could de­
cide that the i n t e r e s t s of the State would be better served 
by i s s u i n g a l i c e n s e to an applicant with, f u l l c o ntrol of . 
the track.year round and that decision could be made i n the 
context Considering competing.-applications f o r a license or...-
i n the context of a policy decision through the promulgation 
of a r u l e . With t h i s i n mind, we turn to the question of 
whether Chapter 9 9D requires that a licensee own the track 
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on which i t runs i t s races, and, i f not, whether the owner 
of the track f a c i l i t y may r e t a i n the r i g h t to operate con­
cessions . 

With respect to the question of whether the pari-mutuel 
licensee must own the physical plant of the race track, Chap­
ter 99D gives c o n f l i c t i n g s i g n a l s . Section 99D.8 describes 
the license as a "license to conduct horse or dog racing." 
This seems to imply that the licensee i s licensed as to the 
operation of the races only. Section 99D.9(1) refe r s to 
"racetracks licensed i n t h i s state." This implies a unity 
of i d e n t i t y between the licensee and the track i t s e l f . How­
ever, the pari-mutuel license i s not the only type of license 
authorized by the statute. Iowa Code Supplement §§99D.2(3) 
and 99D.7(2) (1983). Because Section 99D.8 s p e c i f i c a l l y ad­
dresses the nature of the pari-mutuel license we believe 
that i t i s the provision which describes the nature of the 
l i c e n s e , ( i . e . , a license to conduct races). There i s no 
statutory requirement that the licensee own the p h y s i c a l 
plant on which the race i s -run. 

Ownership of the track f a c i l i t y could be an occupation 
subject to l i c e n s i n g by the racing commission. The commis­
sion could then by r u l e l i m i t the persons or e n t i t i e s e l i g i ­
ble for such a license and regulate the terms and conditions 
of any contract or agreements between the owner of the f a c i l i t y 
and the pari-mutuel licensee. The same authority e x i s t s i n 
r e l a t i o n to whether the owner of the f a c i l i t y can r e t a i n con­
t r o l of concessions. 

The answers to your f i r s t two questions then are as f o l ­
lows. The racing commission may permit a private investor 
to b u i l d a track f a c i l i t y and lease i t i n i t s e n t i r e t y to a 
pari-mutuel licensee, or to do so and r e t a i n control of con­
cessions at the f a c i l i t y . However, the commission may l e g a l l y 
f o r b i d such arrangements as w e l l . It should be noted that 
under Section 99D.9(2), any such arrangement must be arranged 
so that the pari-mutuel licensee has complete unfettered con­
t r o l over a l l aspects of the operation of the races and p a r i -
mutuel system and rents cannot be i n any.manner whatsoever 
•tied to or contingent upon monies received through admissions 
and wagers. • ; ' ; 
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II . 

A pari-mutuel licensee may not issue p a r t i c i p a t i n g bonds 
i f the return thereon i s i n any manner contingent upon the 
amount of money received as admissions or wagers. Section 
99D.9(2) states: 

The nonprofit corporation s h a l l not i n any 
manner permit a person other than the l i c e n ­
see to have a share, percentage, or propor­
ti o n of the money received for admissions to 
the race or race meeting or from the opera­
t i o n of the pari-mutuel system. 

The issuance of any p a r t i c i p a t i n g bonds on which the return 
i s i n any manner contingent upon these monies i s grounds for 
the immediate revocation of the pari-mutuel l i c e n s e . 

I I I . 

Assuming that a l l statutory requirements are met, and 
that the Iowa State Racing Commission does not prohibit,such 
financing by r u l e , a c i t y or county can pursuant to Iowa Code 
§§331.442 and 384.26 (1983) issue general purpose general 
ob l i g a t i o n bonds to finance the construction of a race track 
for pari-mutuel purposes. As i s noted above, the racing com­
mission has the authority to eit h e r require that the p a r i -
mutuel licensee own the f a c i l i t y or to set other l i c e n s i n g 
requirements which would preclude t h i s sort of f i n a n c i a l ar­
rangement . 

Counties and c i t i e s may issue general o b l i g a t i o n bonds 
for "general county purposes" or "general corporate purposes" 
respectively. Iowa Code §§331.442 and 384.26 (1983). Iowa 
Code Supplement §331.441 (2) (c) (2) (1983) defines "general 
county purposes" to include, i n pertinent part: 

A c q u i s i t i o n and devlopment of land f o r a 
. . . recreation or conservation purpose to 
be managed by the county conservation board. 
The board s h a l l submit a proposition under • ; 
t h i s subparagraph'only upon receipt Of a. pe­
t i t i o n from the county .conservation board 
asking that bonds be issued for a s p e c i f i c 
amount. 
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Iowa Code §384.24(4)(b) (1983) defines "general corporate 
purposes" for c i t i e s to include, i n pertinent part: 

The a c q u i s i t i o n , construction, reconstruction, 
enlargement, improvement, and equipping of 
community. . .recreation grounds, recrea­
t i o n buildings,. . .recreation centers, . . . 
and the a c q u i s i t i o n of r e a l estate f o r . 

Both of these provisions would seem to permit the issuance 
of bonds. It should be noted that a racetrack would not con­
s t i t u t e an " e s s e n t i a l county purpose", as defined i n Iowa 
Code Supplement §331.441(2) (b) (1983), or an " e s s e n t i a l cor­
porate purpose" for c i t i e s as defined i n Iowa Code §384.24(3) 
(1983). For t h i s reason, the procedures for i s s u i n g general 
o b l i g a t i o n bonds for " e s s e n t i a l " purposes are not applicable 
to racetracks. See, Hamilton v. City of Urbandale, 291 N.W. 
2d 15 (Iowa 1980) ( s o f t b a l l f i e l d s not " e s s e n t i a l corporate 
purpose".) The issuance of such bonds depends of course 
upon voter approval pursuant to Iowa Code §§331.442 and 384. 
26 (1983). 

IV. 

Iowa Code §346.27 (1983) does not authorize the forma­
t i o n of a city-county authority for the construction of a 
racetrack. That section provides for the construction of a 
b u i l d i n g " f o r the j o i n t use of the county and c i t y or any 
school d i s t r i c t which i s i n or i s a part of the county or 
c i t y . " Iowa Code §346.27 (9) (h) (1983) only permits the " i n ­
corporating units" ( i . e . the c i t y and county involved) to 
"lease a l l or any part of [the] b u i l d i n g " . There i s no pro­
v i s i o n which would permit a city-county structure under t h i s 
statute to be leased to a t h i r d party, such as a pari-mutuel 
licensee. Iowa Code §346.27 (1983) only permits a county and 
c i t y to j o i n t l y construct buildings necessary or desireable 
to conduct governmental operations. Because counties and 
c i t i e s are not "non-profit corporations or associations" 
e l i g i b l e for a pari-mutuel license,.a•racetrack•would not be 
the sort of b u i l d i n g which can be constructed.pursuant to 
t h i s section. See Iowa Code Supplement §99D. 8 (.198 3) . 

Nothing i n t h i s opinion ..should, be construed as a comment 
on the authority granted counties and c i t i e s under Iowa Code 
Ch. 28E (1983). Also, any projects authorized under Chapter 
28E for the construction of a racetrack w i l l be subject to 
the regulatory authority of the.Iowa Racing Commission de­
scribed i n response to your other questions. 
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V. 

In summary we are of the following opinion: 

1. The Iowa State Racing Commission may proh i b i t owner­
ship of a track f a c i l i t y by a private investor, may lic e n s e 
and regulate such ownership, or may permit such ownership 
without regulation under i t s rule making authority. 

2. I f the commission allows a private investor to con­
s t r u c t a racetrack and rent i t to a licensee, the licensee 
must have absolute control oyer a l l aspects of the operation 
of races and the pari-mutuel system. 

3. If separate ownership of racetracks i s permitted, and 
the track owner wishes to operate concessions, the owner must 
meet whatever l i c e n s i n g requirements are set by the Racing 
Commission for operation of such concessions. 

4. A pari-mutuel licensee may not issue bonds, or create 
any obligations, on which the return i s based or contingent .. 
i n any manner upon monies received as admissions to the track 
or pari-mutuel wagers. 

5. Counties and c i t i e s may issue general o b l i g a t i o n 
bonds for the construction of a racetrack i f the Iowa State 
Racing Commission does not pr o h i b i t persons other than the 
pari-mutuel licensee from owning the track f a c i l i t i e s . 

6. Iowa Code §346.27 (1983) does not give counties and 
c i t i e s authority to construct a racetrack as a j o i n t county/ 
c i t y b u i l d i n g . 

R e s p e c t f u l l y y o u r s , 

GARY L. "HAYWARD̂ *"̂  
Assistant Attorney General 

GLH:dkl 



COUNTIES AND COUNTY OFFICERS: D r a i n a g e D i s t r i c t s . Iowa Code 
S e c t i o n s 455.4, 455.7, 455.10, 455.70, 455.92, 455.133, 455.135, 
455.136, 455.164 (1983); Iowa Code S e c t i o n 7559 (1939); 1949 Iowa 
A c t s Ch. 202 §§ 21, 24. P r e l i m i n a r y expenses i n c u r r e d by t h e 
g o v e r n i n g body o f a d r a i n a g e d i s t r i c t t o d e t e r m i n e whether t o 
u n d e r t a k e an improvement t o an a l r e a d y e s t a b l i s h e d d i s t r i c t 
s h o u l d be p a i d from d r a i n a g e d i s t r i c t f unds p u r s u a n t t o 
§ 455.136. 1980 Op.Att'y.Gen. 904 h o l d i n g t h a t p e t i t i o n e r s f o r 1 

such p r e l i m i n a r y expenses s h o u l d b e a r l i a b i l i t y f o r t h e s e c o s t s 
i f t h e improvement i s n o t u n d e r t a k e n i s o v e r r u l e d . (Benton t o 
L o u n s b e r r y , 4/2/84) #84-4-1(L) 

A p r i l 2, 1984 

The H o n o r a b l e R. H. L o u n s b e r r y 
Iowa S e c r e t a r y o f A g r i c u l t u r e 
W a l l a c e S t a t e O f f i c e B u i l d i n g 
L O C A L 

Dear Mr. Lounsberry.-

I n y o u r l e t t e r o f J a n u a r y 16, 1984, you have a s k e d t h a t our 
o f f i c e r e v i e w an e a r l i e r A t t o r n e y G e n e r a l ' s o p i n i o n , 1980 
Op.Att'y.Gen. 904, c o n c e r n i n g the l i a b i l i t y f o r c e r t a i n p r e l i m i ­
n a r y expenses i n c u r r e d when a d r a i n a g e d i s t r i c t d e t e r m i n e s n o t t o 
c o n s t r u c t an improvement i n the d i s t r i c t . The d i s p u t e w h i c h 
g e n e r a t e d t h e 1980 o p i n i o n was i n K o s s u t h County, and a r e s t a t e ­
ment o f the f a c t u a l b a c k g r o u n d w o u l d be u s e f u l . A p o r t i o n o f 
D r a i n a g e D i s t r i c t No. 65 i n K o s s u t h County l i e s w i t h i n t h e c i t y 
o f B u r t . - C e r t a i n r e s i d e n t s o f B u r t , a l s o landowners x ^ i t h i n 
D i s t r i c t No. 65, f i l e d a p e t i t i o n w i t h t h e K o s s u t h County Board 
o f S u p e r v i s o r s , t h e g o v e r n i n g body o f t h i s d i s t r i c t , r e q u e s t i n g 
t h a t the B o a r d c o n s t r u c t an improvement t o enhance t h e d r a i n a g e 
i n t h e i r a r e a . The landowners who p e t i t i o n e d f o r t h e improvement 
p o s t e d no bonds. The Board c o n t r a c t e d w i t h an e n g i n e e r t o 
d e t e r m i n e t h e f e a s i b i l i t y and c o s t o f t h e improvement. The Board 
d e t e r m i n e d , a f t e r e x a m i n i n g t h e e n g i n e e r ' s r e p o r t , t h a t t h e c o s t 
o f t h e r e q u e s t e d improvement w o u l d exceed t h e b e n e f i t s r e c e i v e d , 
and t h e r e f o r e d e c i d e d n o t t o p r o c e e d w i t h t h e work. The e n g i n e e r 
s u b m i t t e d a b i l l o f $5,000.00 t o t h e B o a r d r e p r e s e n t i n g t h e c o s t s 
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o f t h e p r e l i m i n a r y f e a s i b i l i t y s t u d y . P u r s u a n t t o Iowa Code 
s e c t i o n 455.136 ( 1 9 7 9 ) , t h e B o a r d a s s e s s e d t h i s $5,000.00 expense 
a g a i n s t a l l o f t h e landowners w i t h i n D i s t r i c t No. 65, i n c l u d i n g 
t h o s e who had n o t p e t i t i o n e d f o r t h e improvement. Many o f t h o s e 
p r o p e r t y owners w i t h i n D i s t r i c t No. 65 who d i d n o t p e t i t i o n f o r t 
t h e work were a s s e s s e d c o s t s r a n g i n g from $200.00 t o i n e x c e s s o f 
$600.00. The p e t i t i o n e r s , i n c o n t r a s t , were a s s e s s e d t h e 
s t a t u t o r y minimum assessment under § 455.136 o f $2.00. 

T h i s f a c t u a l s i t u a t i o n g e n e r a t e d a c o n t r o v e r s y w i t h i n 
K o s s u t h County as t o t h e f a i r n e s s o f a s s e s s i n g t h e c o s t s o f t h i s 
p r e l i m i n a r y work i n t h i s manner. The K o s s u t h County A t t o r n e y 
t h e n r e q u e s t e d an A t t o r n e y G e n e r a l ' s o p i n i o n t o r e s o l v e t h e 
m a t t e r a s k i n g s p e c i f i c a l l y : 

Where p e t i t i o n e r s have f i l e d a r e q u e s t f o r a 
r e p a i r o r improvement t o t h e d r a i n a g e d i s t r i c t and 
t h e e n g i n e e r s t u d i e s t h e s i t u a t i o n and does n o t 
f i l e a r e p o r t b u t v e r b a l l y t e l l s the B o a r d what 
t h e c o s t w i l l be, and t h e Board d e c i d e s t h a t t h e 
c o s t w o u l d be t o o g r e a t i n p r o p o r t i o n . t o t h e 
b e n e f i t s t o be r e c e i v e d and d i s m i s s e s t h e p r o c e e d ­
i n g s , s h o u l d the c o s t o f the e n g i n e e r ' s s e r v i c e s 
be a s s e s s e d a g a i n s t a l l o f t h e l a n d i n t h e d r a i n ­
age d i s t r i c t p u r s u a n t t o § 455.136, o r s h o u l d t h e y 
be a s s e s s e d t o t h e p e t i t i o n e r s i n a c c o r d a n c e w i t h 
§ 455.132, o r i s t h e r e s t i l l an a l t e r n a t i v e method 
o f a s s e s s i n g t h e c o s t ? 

I n o u r r e s p o n s e t o t h i s q u e s t i o n we f o u n d i n 1980 Op.Att'y.Gen. 
904 t h a t t h e p e t i t i o n e r s f o r an improvement t o a d r a i n a g e d i s ­
t r i c t a r e u l t i m a t e l y l i a b l e f o r t h e p r e l i m i n a r y expenses i n c u r r e d 
when t h e improvement i s n o t c o m p l e t e d even though t h e y have 
p o s t e d no bonds. We d e c i d e d t h a t under § 455.164 t h e county 
s h o u l d i n i t i a l l y pay t h e s e p r e l i m i n a r y expenses o u t o f t h e county 
g e n e r a l f u n d , and t h e n seek reimbursement f r o m t h e p e t i t i o n e r s 
f o r t h e amount o f t h e expense. 

As we u n d e r s t a n d i t , t h e C i t i z e n ' s Law Study Committee, t o 
w h i c h y o u r l e t t e r a l l u d e s , has been e s t a b l i s h e d t o s t u d y Iowa's 
d r a i n a g e s t a t u t e s and recommend l e g i s l a t i v e changes where p r o b ­
lems a r e n o t e d i n t h o s e l a w s . Your l e t t e r n o t e s t h a t t h e Commit­
t e e , a f t e r e x a m i n i n g 1980 Op.Att'y.Gen. 904 and t h e d i s p u t e i n 
K o s s u t h County, has recommended t h a t t h e r e s u l t i n t h i s o p i n i o n 
s h o u l d be r e v i e w e d . We can g a r n e r from t h e Committee's 
recommendation t h a t 1980 Op.Att'y.Gen. 904 has n o t r e s o l v e d t h e 
b a s i c c o n t r o v e r s y w i t h i n K o s s u t h County, and a c c o r d i n g l y i t s 
r e s u l t s h o u l d be r e - e x a m i n e d as r e q u e s t e d by t h e Committee. 
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Iowa Code s e c t i o n 455.135 (1983) c o n c e r n i n g r e p a i r s and 
improvements t o d r a i n a g e d i s t r i c t s does n o t s p e c i f y a p r o c e d u r e 
t h r o u g h xvhich landowners may r e q u e s t r e p a i r s o r improvements, n o r 
does i t s p e c i f y who b e a r s t h e l i a b i l i t y f o r p r e l i m i n a r y expenses 
s h o u l d t h e Board d e t e r m i n e n o t t o complete t h e improvement. In> 
1980 Op.Att'y.Gen. 904, we b a s i c a l l y a n a l o g i z e d the p e t i t i o n f o r 
an improvement to t h e p r o c e e d i n g s f o r t h e c r e a t i o n o f a d i s t r i c t , 
and c o n c l u d e d t h a t s i n c e i n the l a t t e r s i t u a t i o n t h e p e t i t i o n e r s 
a r e l i a b l e f o r the i n i t i a l c o s t s , and must p o s t bonds t o c o v e r 
t h o s e expenses, p e t i t i o n e r s f o r d r a i n a g e improvements a f t e r t h e 
d i s t r i c t was e s t a b l i s h e d s h o u l d a l s o be l i a b l e f o r p r e l i m i n a r y 
expenses. We b e l i e v e now t h a t , a f t e r a r e - e x a m i n a t i o n o f t h e 
r e l e v a n t p r o v i s i o n s and w i t h t h e o p p o r t u n i t y t o s t u d y t h e v a r i o u s 
w r i t t e n comments s u b m i t t e d w i t h y o u r l e t t e r , t h a t t h i s r e s u l t was 
c l e a r l y e r r o n e o u s and s h o u l d be r e v e r s e d . 

S e c t i o n 455.135. p r e s c r i b e s t h e d u t i e s o f t h e g o v e r n i n g 
Boards o f d r a i n a g e d i s t r i c t s as t o r e p a i r s and improvements and 
s e t s f o r t h the p r o c e d u r e t h r o u g h w h i c h t h e Boards s h o u l d 
a c c o m p l i s h t h e r e p a i r s o r improvements. The Board's procedures'' 
f o r r e p a i r s a r e s e t f o r t h i n § 455.135(1) t h r o u g h ( 3 ) . G o v e r n i n g 
Boards have a duty t o keep t h e i r d i s t r i c t s i n r e p a i r , w h i c h d u t y 
may be e n f o r c e d by an a c t i o n i n mandamus. B o a r d v. Iowa N a t u r a l 
R e s o u r c e s C o u n c i l , 247 Iowa 1244, 1251, 78 N.W.2d 798 (1956). 
S e c t i o n 455.135(4) d e f i n e s an "improvement" as a 

. . . p r o j e c t i n t e n d e d t o expand, e n l a r g e o r 
o t h e r w i s e i n c r e a s e t h e c a p a c i t y o f any e x i s t i n g 
d i t c h , d r a i n o r o t h e r f a c i l i t y above t h a t f o r 
w h i c h i t was d e s i g n e d . 

I n c o n t r a s t t o t h e duty o f t h e g o v e r n i n g body t o make r e p a i r s , 
t h e d e c i s i o n t o o r d e r an improvement t o an e x i s t i n g d r a i n a g e 
d i s t r i c t i s d i s c r e t i o n a r y w i t h t h e Board. S e c t i o n 4 5 5 . 1 3 5 ( 4 ) ( a ) 
p r o v i d e s i n p e r t i n e n t p a r t : 

When t h e b o a r d d e t e r m i n e s t h a t improvements 
are n e c e s s a r y o r d e s i r a b l e , i t s h a l l a p p o i n t an 
e n g i n e e r t o make s u r v e y s as seem a p p r o p r i a t e t o 
de t e r m i n e t h e n a t u r e and e x t e n t o f t h e needed 
improvements, and t o f i l e a r e p o r t showing what 
improvements a r e recommended and t h e i r e s t i m a t e d 
c o s t s , w h i c h r e p o r t may be amended b e f o r e f i n a l 
a c t i o n . 

I f t h e g o v e r n i n g body e x e r c i s e s i t s d i s c r e t i o n and o r d e r s t h a t 
the improvement be co m p l e t e d , Iowa Code s e c t i o n 455.136 (1983) 
c l e a r l y p r o v i d e s t h a t t h e expense be p a i d f r o m d r a i n a g e d i s t r i c t 
f u n d s . I n K o s s u t h County, the Board chose n o t t o o r d e r the. 
improvement, l e a v i n g the i s s u e as t o how t h e e n g i n e e r ' s b i l l f o r 
th e p r e l i m i n a r y s t u d y s h o u l d be p a i d . 
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The term " c o s t s o f improvements," as u s e d i n § 455.135 ( 4 ) , 
had been d e f i n e d e l s e w h e r e w i t h i n C h a p t e r 455. Iowa Code s e c t i o n 
455.4 s t a t e s i n p a r t t h a t : 

The term " c o s t o f improvements" means the 
c o s t s o f any improvement w h i c h i s s u b j e c t t o 
a ssessment, i n c l u d i n g b u t n o t l i m i t e d t o , t h e 
c o s t s o f e n g i n e e r i n g , p r e l i m i n a r y r e p o r t s , p r o p e r ­
t y v a l u a t i o n s , e s t i m a t e s , p l a n s . . . 

The s t u d y o r d e r e d by t h e K o s s u t h County B o a r d h e r e w o u l d seem t o 
f a l l w i t h i n t h i s d e f i n i t i o n o f c o s t o f improvements as a p r e l i m i ­
n a r y r e p o r t o r e s t i m a t e . S e c t i o n 455.136 s t a t e s t h a t t h e c o s t s 
o f improvements s h a l l be p a i d f o r out o f the funds o f t h e 
d i s t r i c t , and i f t h e funds a t hand a r e n o t s u f f i c i e n t t o pay s u c h 
expenses, t h e Board must l e v y an assessment t o pay t h e i n d e b t e d ­
n e s s . The $5,000.00 e n g i n e e r i n g b i l l i n K o s s u t h County was a 
p r e l i m i n a r y r e p o r t and s h o u l d be p a i d p u r s u a n t t o § 455.136 and 
n o t a s s e s s e d a g a i n s t t h o s e who r e q u e s t e d the improvement. 

The l e g i s l a t i v e h i s t o r y o f t h e s t a t u t e c o n c e r n i n g i m p r o v e ­
ments t o e s t a b l i s h e d d r a i n a g e d i s t r i c t s s u p p o r t s th e c o n c l u s i o n 
t h a t t h e s e p r e l i m i n a r y expenses s h o u l d be p a i d f r om the d i s ­
t r i c t ' s f u n d s , r a t h e r t h a n b e i n g a s s e s s e d a g a i n s t t h e p e t i t i o n ­
e r s . Iowa Code s e c t i o n 7559 (1939) p r o v i d e d t h a t : 

I f t h e c o s t t h e r e o f does exceed t e n p e r c e n t 
o f t h e o r i g i n a l c o s t o f t h e improvements i n t h e 
d i s t r i c t , and t h e n a t u r e and/or amount o f work 
p r o p o s e d d i f f e r s from mere r e p a i r s as d e f i n e d i n 
s e c t i o n 7561, t h e n t h e b o a r d s h a l l o r d e r a new 
a p p o r t i o n m e n t o f , and assessment upon, t h e l a n d s 
i n t h e d i s t r i c t t o be made; and t h e same p r o c e e d ­
i n g s s h a l l be had and t h e same r u l e s s h a l l be 
a p p l i e d as a r e p r o v i d e d i n t h i s c h a p t e r f o r an 
o r i g i n a l e s t a b l i s h m e n t and assessment; and t h e 
same r i g h t t o a p p e a l s h a l l be g i v e n t o any i n t e r ­
e s t e d p a r t y . 

I t was c l e a r t h a t under t h i s p r o v i s i o n , t h e same p r o c e d u r e s 
s h o u l d be f o l l o w e d i n an improvement as were f o l l o w e d i n t h e 
c r e a t i o n o f t h e d i s t r i c t . C o n s e q u e n t l y , landowners c o u l d p e t i ­
t i o n f o r improvements and w o u l d b e a r r e s p o n s i b i l i t y f o r 
p r e l i m i n a r y expenses i f t h e improvement were n o t a c c o m p l i s h e d . 
I n Maasdam v. K i r k p a t r i c k , 214 Iowa 1388, 1397 243 N.W. 145 
(193~2~) the Iowa Supreme C o u r t f o u n d t h a t u nder § 7559 when. a 
d r a i n a g e d i s t r i c t c o n t e m p l a t e d an improvement i t must p r o c e e d 
w i t h p e t i t i o n , n o t i c e and bond as p r o v i d e d f o r i n new 
c o n s t r u c t i o n . 
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However, i n 1949 Iowa A c t s Ch. 202, § 24, the l e g i s l a t u r e 
r e p e a l e d t h e former § 7559. As a p a r t o f t h i s major r e v i s i o n o f 
the d r a i n a g e c h a p t e r , the l e g i s l a t u r e e n a c t e d a new p r o v i s i o n , 
1949 Iowa A c t s . Ch. 202, § 21, w h i c h combined t h e p r o v i s i o n s 
c o n c e r n i n g r e p a i r and improvement. T h i s . s t a t u t e i s now f o u n d a t , 
§ 455.135. However, i n r e c o d i f y i n g t h e s e p r o v i s i o n s , t h e l e g i s ­
l a t u r e d e l e t e d t h e language i n t h e f o r m e r § 7559 w h i c h had 
p r o v i d e d t h a t i n improvements t o d r a i n a g e d i s t r i c t s t h e g o v e r n i n g '. 
Boards s h o u l d f o l l o w t h e same p r o c e d u r e s as i n t h e c r e a t i o n o f 
the d i s t r i c t s . We wo u l d c o n c l u d e f r o m t h i s d e l e t i o n t h a t t h e 
l e g i s l a t u r e i n t e n d e d t o change t h e law t h a t had e x i s t e d p r o v i d i n g 
t h a t improvements be t r e a t e d as p r o c e e d i n g s f o r t h e e s t a b l i s h m e n t 
o f t h e d i s t r i c t . As a r e s u l t o f t h i s change, t h o s e r e q u e s t i n g 
improvements t o d r a i n a g e l i n e s w o u l d no l o n g e r b e a r f i n a n c i a l 
r e s p o n s i b i l i t y f o r p r e l i m i n a r y expenses. 

As we have n o t e d , the p r e s e n t v e r s i o n o f § 455.135 c o n t a i n s 
no language p r o v i d i n g f o r a p e t i t i o n t o t h e d r a i n a g e B o a r d f o r 
the e s t a b l i s h m e n t o f an improvement. However, t h e r e a r e o t h e r 
p r o v i s i o n s i n w h i c h t h e l e g i s l a t u r e has found a p e t i t i o n and bond 
s h o u l d be r e q u i r e d . To e s t a b l i s h a d r a i n a g e d i s t r i c t , a p e t i t i o n 
and bond a r e r e q u i r e d t o be f i l e d under Iowa Code s e c t i o n s 455.7 
t h r o u g h 455.10 (1983). The bonds a r e t o be c o n d i t i o n e d upon t h e 
payment o f a l l c o s t s and expenses i n c u r r e d i n case t h e d i s t r i c t 
i s n o t e s t a b l i s h e d . S e c t i o n 455.10. There a r e o t h e r s i t u a t i o n s , 
a f t e r t h e e s t a b l i s h m e n t o f t h e d i s t r i c t , i n w h i c h t h e l e g i s l a t u r e 
has p r o v i d e d t h a t t h e same p r o c e d u r e as i s u t i l i z e d i n t h e 
e s t a b l i s h m e n t o f a d r a i n a g e d i s t r i c t s h o u l d be f o l l o w e d . F o r 
example, Iowa Code s e c t i o n 455.70 (1983) c o n c e r n s t h e e s t a b l i s h ­
ment o f a s u b d r a i n a g e d i s t r i c t w i t h i n an e s t a b l i s h e d d i s t r i c t . 
T h i s s t a t u t e s t a t e s i n p e r t i n e n t p a r t : 

A f t e r t h e e s t a b l i s h m e n t o f a d r a i n a g e 
d i s t r i c t , any p e r s o n , company, o r c o r p o r a t i o n 
owning l a n d w i t h i n such d i s t r i c t w h i c h has been 
a s s e s s e d f o r b e n e f i t s , b u t w h i c h i s s e p a r a t e d from 
the main d i t c h , d r a i n , o r w a t e r c o u r s e f o r x^hich i t 
has been so a s s e s s e d . . . may f i l e a p e t i t i o n f o r 
the e s t a b l i s h m e n t o f a s u b d i s t r i c t and t h e r e a f t e r 
t h e p r o c e e d i n g s s h a l l be th e same as p r o v i d e d f o r 
the e s t a b l i s h m e n t o f an o r i g i n a l d i s t r i c t . 
(Emphasis s u p p l i e d ) 

P r e s u m a b l y , under t h i s language, i f t h e p r o p o s e d s u b d i s t r i c t i s 
n o t e s t a b l i s h e d any p r e l i m i n a r y expenses w o u l d be c o l l e c t e d f r o m 
the bonds o f t h e p e t i t i o n e r s . S i m i l a r l y , Iox^a Code s e c t i o n 
455.133 (1983) d e a l s w i t h t h e e s t a b l i s h m e n t o f a new d r a i n a g e 
d i s t r i c t w h i c h i n c l u d e s a p a r t o f an o l d e r , p r e v i o u s l y 
e s t a b l i s h e d d i s t r i c t . S e c t i o n 455.133 s t a t e s 
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I f any l e v e e o r d r a i n a g e d i s t r i c t o r improve­
ment e s t a b l i s h e d e i t h e r by l e g a l p r o c e e d i n g s o r by 
p r i v a t e p a r t i e s s h a l l be i n s u f f i c i e n t t o p r o p e r l y 
d r a i n a l l o f the l a n d s t r i b u t o r y t h e r e t o , t h e 
b o a r d upon p e t i t i o n as f o r t h e e s t a b l i s h m e n t o f an t 

o r i g i n a l l e v e e o r d r a i n a g e d i s t r i c t , s h a l l have 
power t o e s t a b l i s h a" new d i s t r i c t c o v e r i n g and 
i n c l u d i n g s uch o l d d i s t r i c t o r improvement t o ­
g e t h e r w i t h any a d d i t i o n a l l a n d s deemed n e c e s s a r y . 
(Emphasis s u p p l i e d ) 

A g a i n , the i m p l i c a t i o n f r om t h i s p r o v i s i o n i s t h a t t h e p r o c e d u r e 
f o r t h e c r e a t i o n o f a new d i s t r i c t under t h i s s t a t u t e s h o u l d 
f o l l o w t h e p r o c e d u r e s i n t h e e s t a b l i s h m e n t o f an o r i g i n a l d i s ­
t r i c t . A c c o r d i n g l y , t h e p e t i t i o n e r s w o u l d b e a r r e s p o n s i b i l i t y 
f o r t h e p r e l i m i n a r y expenses i f t h e new d i s t r i c t were n o t e s t a b ­
l i s h e d . 

I n t h e s e s i t u a t i o n s t h e l e g i s l a t u r e has i n d i c a t e d t h a t i t i s 
a p p r o p r i a t e f o r t h e p r o c e e d i n g s t o m i r r o r t h o s e f o l l o w e d i n the-" 
c r e a t i o n o f an o r i g i n a l d i s t r i c t . The l e g i s l a t u r e has n o t 
chosen, i n § 455.135 t o i n c l u d e language, as i s found i n 
§§ 455.70 and 455.133, t h a t t h e p r o c e d u r e s h o u l d be t h e same as 
f o r t h e c r e a t i o n o f a d i s t r i c t . T h i s o m i s s i o n i n d i c a t e s t h a t t h e 
l e g i s l a t u r e d i d n o t b e l i e v e t h a t p r o c e e d i n g s f o r an improvement 
under § 455.135(4) s h o u l d f o l l o w p r o c e d u r e s s i m i l a r t o t h o s e i n 
§§ 455.7 t h r o u g h 455.10. I t f o l l o w s t h a t t h o s e who p e t i t i o n f o r 
an improvement s h o u l d n o t b e a r r e s p o n s i b i l i t y f o r p r e l i m i n a r y 
expenses s u c h as t h i s e n g i n e e r ' s b i l l . M oreover, t h o s e s i t u a ­
t i o n s i n w h i c h p e t i t i o n e r s b e a r f i n a n c i a l r e s p o n s i b i l i t y f o r 
p r e l i m i n a r y expenses a r e d i s t i n g u i s h a b l e from a p r o c e e d i n g f o r an 
improvement under § 455.135(4). I n t h e e s t a b l i s h m e n t o f an 
o r i g i n a l d i s t r i c t , o r i n t h e s i t u a t i o n s c o n t e m p l a t e d i n §§ 455.70 
o r 455.133, i f t h e g o v e r n i n g body d e c l i n e s t o g r a n t t h e r e q u e s t e d 
r e l i e f , t h e r e w o u l d be no p a r t y o t h e r t h a n t h e p e t i t i o n e r s f r o m 
whom t h e body c o u l d c o l l e c t t h e p r e l i m i n a r y expenses. O b v i o u s l y , 
i f a p r o p o s e d d r a i n a g e d i s t r i c t i s n o t e s t a b l i s h e d , t h e r e a r e no 
o t h e r landowners from whom t h e p r e l i m i n a r y expenses c o u l d be 
c o l l e c t e d . Under § 455.70, i f t h e pr o p o s e d s u b - d i s t r i c t i s n o t 
e s t a b l i s h e d , t h e r e would be no e n t i t y t o a s s e s s p r o p e r t y owners 
w i t h i n t h e s u b - d i s t r i c t s f o r t h e c o s t s o f the p r e l i m i n a r y work. 
S i m i l a r l y , under § 455.133, i f t h e new d i s t r i c t i s n o t c r e a t e d , 
t h e r e w o u l d be no way t o a s s e s s any c o s t s a g a i n s t landowners i n 
th e new a r e a . By c o n t r a s t , an improvement o r a s t u d y o f t h e 
f e a s i b i l i t y o f an improvement under § 455.13.5(4) i s u n d e r t a k e n by 
an a l r e a d y e s t a b l i s h e d d i s t r i c t w i t h t h e a u t h o r i t y t o a s s e s s 
c o s t s a g a i n s t landowners w i t h i n t h e d i s t r i c t . On t h i s b a s i s , t h e 
r e q u i r e m e n t t h a t under c e r t a i n c i r c u m s t a n c e s p e t i t i o n e r s f o r t h e 
c r e a t i o n o f new e n t i t i e s s h o u l d b e a r f i n a n c i a l r e s p o n s i b i l i t y 
s h o u l d t h e e n t i t y n o t be e s t a b l i s h e d i s l o g i c a l . By the same 
t o k e n , where an e s t a b l i s h e d d i s t r i c t w i t h t h e power t o a s s e s s 
c o s t s u n d e r t a k e s a s t u d y o f a p r o p o s e d improvement, i t w o u l d be 
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c o n t r a r y t o t h e l e g i s l a t i v e scheme t o impose l i a b i l i t y on t h o s e 
who r e q u e s t the improvement. I n our c o n s i d e r a t i o n o f t h e s e 
p r o v i s i o n s , we a r e r e q u i r e d t o c o n s t r u e C h a p t e r 455 so as to 
produce a harmonious system o f l e g i s l a t u r e . Rush v. S i o u x C i t y , 
240 N.W.2d 431, 455 (Iowa 1976). 

A l t h o u g h § 455.135(4) does n o t p r o v i d e a f o r m a l mechanism 
t h r o u g h w h i c h landowners may r e q u e s t t h a t an improvement be 
u n d e r t a k e n , landowners w i t h i n K o s s u t h County p e t i t i o n e d the Board 
f o r an improvement t o D i s t r i c t No. 65. We w o u l d n o t c o n c l u d e , 
however, t h a t m e r e l y by f i l i n g a p e t i t i o n t h e p r o c e d u r e s h o u l d be 
t r e a t e d as analogous t o t h e c r e a t i o n o f a new d i s t r i c t . Land­
owners s h o u l d a p p r o a c h g o v e r n i n g Boards on a much more i n f o r m a l 
b a s i s t o n o t i f y them t h a t problems e x i s t and r e q u e s t t h a t work i s 
u n d e r t a k e n . I n f a c t , u n l e s s landowners a r e w i l l i n g t o r e p o r t 
problems t o t h e i r managing b o a r d s , t h o s e g o v e r n i n g b o d i e s would 
have no way t o m o n i t o r t h e c o n d i t i o n o f a l l d r a i n a g e l i n e s i n a 
d i s t r i c t w h i c h c o u l d encompass thousands o f a c r e s . To impose a 
r e q u i r e m e n t t h a t t h o s e who r e q u e s t t h a t a B o a r d s t u d y the 
f e a s i b i l i t y o f an improvement a r e s o l e l y r e s p o n s i b l e f o r the 1 

p r e l i m i n a r y c o s t s c o u l d s e r i o u s l y j e o p a r d i z e t h e landowners' 
w i l l i n g n e s s t o r e p o r t problems t o t h e B o a r d . P e r h a p s i n some 
i n s t a n c e s , i t might be sound p o l i c y f o r a B o a r d t o conduct an 
i n f o r m a l h e a r i n g and n o t i c e b e f o r e u n d e r t a k i n g t o s t u d y an 
improvement t o i n s u r e t h a t landowners w i t h i n t h e d i s t r i c t a r e 
c o g n i z a n t t h a t p r e l i m i n a r y expenses c o u l d be i n c u r r e d . Such a 
p r o c e d u r e c o u l d m i t i g a t e t h e seeming i n e q u i t y w h i c h a r o s e i n 
K o s s u t h County. However, i n no e v e n t , s h o u l d t h o s e who r e q u e s t 
t h a t s u c h an improvement be u n d e r t a k e n s o l e l y b e a r t h e c o s t s o f 
t h e e n g i n e e r ' s p r e l i m i n a r y s t u d y . We s h o u l d p o i n t o u t , i n t h i s 
c o n t e x t as w e l l , t h a t the d e c i s i o n t o u n d e r t a k e t h e p r e l i m i n a r y 
s t u d y , as w e l l as t h e d e c i s i o n t o u n d e r t a k e t h e improvement 
i t s e l f , a re a p p e a l a b l e by t h o s e p a r t i e s a g g r i e v e d . See Iowa Code 
s e c t i o n 455.92 (1983); Johnson v. Monona H a r r i s o n Drng. D i s t . , 
246 Iowa 537, 555 68 N . W 7 Z c T 5 T 2 (1955). 

I n summary, p r e l i m i n a r y expenses such as an e n g i n e e r ' s 
r e p o r t i n c u r r e d by t h e g o v e r n i n g B o a r d o f a d r a i n a g e d i s t r i c t t o 
d e t e r m i n e w h e ther t o u n d e r t a k e an improvement t o an a l r e a d y 
e s t a b l i s h e d d r a i n a g e d i s t r i c t s h o u l d be p a i d f r o m d r a i n a g e 
d i s t r i c t f u n d s , under § 455.136, i f t h e Improvement i s n o t under­
t a k e n , and n o t f r o m t h o s e who have r e q u e s t e d t h a t t h e work be 
a c c o m p l i s h e d . Our p r i o r o p i n i o n on t h i s i s s u e , 1980 
Op. A t t ' y. Gen. 904, w h i c h h e l d t h a t p e t i t i o n e r s f o r such 
improvements a r e l i a b l e f o r t h e s e p r e l i m i n a r y e x p e n s e s , i s 
o v e r r u l e d . 

S i n c e r e l y , 

BENTON 
A s s i s t a n t A t t o r n e y G e n e r a l 

TDB:cj c 



HAZARDOUS WASTES/Department of Water, A i r and Waste Management-
Iowa Code §§ 455B.415, 455B.417, 455E.420, 455B.301 (1983). 
Department of Water, A i r and Waste Management i s not au t h o r i z e d 
to a l l o w d i s p o s a l of small q u a n t i t i e s of hazardous wastes at 
s a n i t a r y d i s p o s a l p r o j e c t s which do not have hazardous waste 
permits under 455B.415. Nor i s the Department authorized' to 
create a new permit allox^ing such d i s p o s a l . (Ovrom to B a l l o u , 
Executive D i r e c t o r , Iowa Department of Water, A i r and Waste 
Management, 5/30/84) #84-5-5(L) 

May 30, 1984 

Mr. Stephen W. B a l l o u 
Executive D i r e c t o r 
Iowa Department of Water, A i r & 
Waste Management 

Wallace State O f f i c e B u i l d i n g 
L O C A L 
Dear Mr. B a l l o u : 

You have asked our o p i n i o n whether the Department of Water, 
A i r and Waste Management (DWAWM) i s au t h o r i z e d t o al l o w genera­
t o r s of small q u a n t i t i e s of hazardous wastes to dispose of t h e i r 
wastes i n s a n i t a r y l a n d f i l l s e i t h e r under c u r r e n t r u l e s or by 
developing a new permit. In our o p i n i o n DWAWM i s not au t h o r i z e d 
to do so. 

DWAWM i s c u r r e n t l y a l l o w i n g small q u a n t i t i e s of hazardous 
wastes to be tr a n s p o r t e d to and disposed of a t s o l i d waste 
d i s p o s a l f a c i l i t i e s under one s t a t u t e w h i l e a more recent Iowa 
law p r o h i b i t s t r a n s p o r t a t i o n t o , or treatment, storage or d i s ­
p o s a l of, hazardous wastes at f a c i l i t i e s which do not have 
hazardous waste permits. DWAWM r u l e 900 I.A.C. 102.14 allows 
d i s p o s a l of small q u a n t i t i e s of hazardous waste at a l a n d f i l l 
without a hazardous waste permit. However, Code Sec­
t i o n 455B.417(1)(b) p r o h i b i t s treatment, storage or d i s p o s a l of a 
hazardous waste without a hazardous waste permit, and 
455B.417(1)(a) p r o h i b i t s t r a n s p o r t a t i o n of hazardous waste to a 
d i s p o s a l s i t e that has no hazardous waste pe r m i t . 

One of the c r i t e r i a f o r determining whether a waste i s a, 
"hazardous waste" i s qu a n t i t y . Iowa Code § 455B.411(2)(a) 
(1983), For the purposes of t h i s o p i n i o n we assume t h a t the 
wastes we are d i s c u s s i n g are of s u f f i c i e n t q u a n t i t y to be c l a s s i ­
f i e d as "hazardous wastes" under S e c t i o n 455B.411(2)(a). 
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In 1977 the Department of Environmental Q u a l i t y , predecessor 
to DWAWM, enacted a r u l e a l l o w i n g f o r d i s p o s a l of " s p e c i a l 
wastes" at s a n i t a r y d i s p o s a l p r o j e c t s . That r u l e was o r i g i n a l l y 
contained i n AGO I.A.C. 27.14, and i s now i n 900 I.A.C. 102.14. 
" S a n i t a r y d i s p o s a l p r o j e c t s " are s o l i d waste d i s p o s a l f a c i l i t i e s 
f o r d i s p o s a l of garbage and ru b b i s h , etc. See Iowa Code 
§ 455B.301 (1983). " S p e c i a l wastes" in c l u d e d many wastes t h a t 
are now l i s t e d by the Department as hazardous wastes. DEQ's 
a u t h o r i t y f o r the " s p e c i a l waste" a u t h o r i z a t i o n permits was i t s 
s o l i d waste d i s p o s a l a u t h o r i t y , now c o d i f i e d i n S e c t i o n 455B.301 
through 455B.308 of the Iowa Code. 

In 1981 the l e g i s l a t u r e passed the hazardous waste manage­
ment b i l l which p r o h i b i t s t r a n s p o r t a t i o n t o , or treatment, 
storage, or d i s p o s a l o f , any hazardous waste at a f a c i l i t y which 
does not have a hazardous waste permit. Iowa Code §§ 455B.411-
455B.422 (1983). Subsequently the Department, i n e n a c t i n g r u l e s 
to c r e a t e a s t a t e hazardous waste management program which would 
be c o n s i s t e n t w i t h the f e d e r a l program as r e q u i r e d by f e d e r a l and 
s t a t e law, adopted by reference a f e d e r a l r e g u l a t i o n which allows 
f o r d i s p o s a l of small q u a n t i t i e s of hazardous wastes at s o l i d 
waste d i s p o s a l f a c i l i t i e s l i c e n s e d by the s t a t e . 900 I.A.C. 
141.6, i n c o r p o r a t i n g 40 C.F.R. 261.5. The hazardous waste permit 
i s d i f f e r e n t from the s o l i d waste d i s p o s a l permit. Thus the 
s o l i d waste d i s p o s a l f a c i l i t i e s which are accepting s m a l l q u a n t i ­
t i e s of hazardous wastes do not have permits f o r hazardous 
wastes. 

In our o p i n i o n , the l a t e r enacted s t a t u t e , Sec­
t i o n s 455B.411-455B.422, which s p e c i f i c a l l y concerns hazardous 
wastes, o v e r r i d e s the s p e c i a l waste a u t h o r i z a t i o n r u l e enacted 
pursuant to the general s o l i d waste d i s p o s a l a u t h o r i t y . Rule 900 
I.A.C. § 141.6, i n exempting s m a l l q u a n t i t y treatment, storage or 
d i s p o s a l from the hazardous waste permit requirement, i s a l s o 
i n c o n s i s t e n t w i t h Iowa Code Sections 455B.415 and 455B.417. 

We do not t h i n k t h a t S e c t i o n 455B.420, which r e q u i r e s DWAWM 
r u l e s to be c o n s i s t e n t w i t h and no more s t r i n g e n t than f e d e r a l 
r u l e s , r e q u i r e s DWAWM to ma i n t a i n the f e d e r a l small q u a n t i t y 
exemption i n c o r p o r a t e d i n DWAWM r u l e 900 I.A.C. 141.6. Sec­
t i o n 455B.420 does not r e q u i r e DWAWM to m a i n t a i n a r u l e when i t 
i s i n d i r e c t c o n f l i c t w i t h another s t a t u t o r y p r o v i s i o n . 
(Op.Att'yGen. 83-3-19(L), Ovrom to B a l l o u , p. 5). S t a t u t o r y 
p r o v i s i o n s are to be read together when p o s s i b l e , and s p e c i f i c 
p r o v i s i o n s c o n t r o l over gen e r a l ones. Where the l e g i s l a t u r e 
s p e c i f i c a l l y p r o h i b i t s treatment, storage, or d i s p o s a l of a • 
hazardous waste at a f a c i l i t y which does not have a hazardous 
waste permit, we do not t h i n k the l e g i s l a t u r e intended the 
general consistency requirement of Se c t i o n 455B.420 to for c e 

i 
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DWAWM to a l l o w d i s p o s a l of some hazardous wastes at unpermitted 
f a c i l i t i e s . 

Your second question asks i f the Department can develop a 
permit under the hazardous waste management s t a t u t e , Sec­
t i o n s 455B.411-455B.422, to a l l o w s o l i d waste d i s p o s a l f a c i l i t i e s 
to accept hazardous wastes, which permit would be separate from 
the hazardous waste permit r e q u i r e d by Section 455B.415. We f i n d 
no a u t h o r i t y which would a l l o w the Department to do t h i s . 

S e c t i o n 455B.415 p r o h i b i t s a person from o p e r a t i n g a f a c i l ­
i t y f o r treatment, storage or d i s p o s a l of a hazardous waste 
i d e n t i f i e d by the commission without o b t a i n i n g a permit from the 
d i r e c t o r . S e c t i o n 455B.417 p r o h i b i t s treatment, storage or 
d i s p o s a l of a hazardous waste without having obtained a permit 
under 455B.415. Jhere i s no exception f o r s m a l l q u a n t i t i e s of 
hazardous wastes. Nor i s there another p r o v i s i o n a u t h o r i z i n g a 
hazardous waste permit apart from t h a t i n 455B.415. The l e g i s ­
l a t u r e c l e a r l y intended that a l l hazardous wastes be disposed of 
at f a c i l i t i e s which have permits from DWAWM. 

Your l e t t e r c i t e s three other exemptions allowed under 
f e d e r a l r e g u l a t i o n s which have been adopted by reference i n the 
Iowa r e g u l a t i o n s . See 900 I.A.C. 141.2, i n c o r p o r a t i n g 40 C.F.R. 
261.4(c) (exemption t o r hazardous wastes generated i n a manufac­
t u r i n g process u n i t or a s s o c i a t e d nonwaste-treatment-manufac-
t u r i n g u n i t ) ; 40 C.F.R. 261.6 (exemption f o r hazardous wastes 
which are used, reused, r e c y c l e d , or rec l a i m e d ) ; and 40 C.F.R. 
261.7 (exemption f o r hazardous wastes i n empty c o n t a i n e r s ) . Our 
reasoning w i t h respect to sma l l q u a n t i t i e s of hazardous waste 
would apply to these exemptions as w e l l . Absent s p e c i f i c exemp­
t i o n i n the Iowa s t a t u t e , treatment, storage or d i s p o s a l of these 
wastes r e q u i r e s a permit. 

As we s t a t e d over a year ago i n a l e t t e r of i n f o r m a l advice 
on t h i s same i s s u e , the most d e s i r a b l e s o l u t i o n to t h i s s i t u a t i o n 
might be an amendment to Iowa's hazardous waste s t a t u t e which 
would a l l o w DWAWM- to set minimum thresholds f o r the hazardous 
waste permit requirement. This would b r i n g the i s s u e before the 
l e g i s l a t u r e and a l l o w i t to determine how i t wants to handle 

There are two exceptions from S e c t i o n 455B.415's permit 
requirement: one f o r p r e e x i s t i n g f a c i l i t i e s which are given a 
grace p e r i o d to o b t a i n a permit, and one f o r storage o f hazardous 
wastes.up to 90 days to accumulate s u f f i c i e n t q u a n t i t i e s f o r 
t r a n s p o r t a t i o n , treatment, or d i s p o s a l . See Iowa Code 
§§ 455B.415(2) and ( 4 ) . N e i t h e r of these exemptions i s a p p l i ­
cable to small q u a n t i t y treatment, storage, or d i s p o s a l . 
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small q u a n t i t y generators or other exemptions allowed under 
f e d e r a l r e g u l a t i o n s . 

''ELim OVROM 
A s s i s t a n t Attorney General 

EO:rep 



ELECTIONS: Q u a l i f i c a t i o n of Candidate;. Mandatory Retirement. 
Ch. 97B; §§ 97B.42, 97B.46(3). No s t a t u t o r y procedures e x i s t i n 
the e l e c t i o n process to d i s q u a l i f y a candidate f o r county s h e r i f f 
on the b a s i s of an impendent mandator}/ r e t i r e m e n t . Aggrieved 
c i t i z e n s may challenge a nominee's r i g h t to. be placed on the 
b a l l o t by an ap p r o p r i a t e a c t i o n i n the courts where f a c t u a l and 
l e g a l issues concerning the a p p l i c a t i o n of § 97B.46(3) can be 
re s o l v e d . ( P o t t o r f f to F r a n k l i n , Wayne County Attorney, 5/30/84 
# 84-5-4(L) 

May 30, 1984 

Monty F r a n k l i n 
Wayne County Attorney 
P. 0. Box 467 
Humeston, Iowa 50123 
Dear Mr. F r a n k l i n : 

Ycu have requested an o p i n i o n of the Attorney General 
concerning age r e s t r i c t i o n s a p p l i c a b l e to candidates seeking 
nomination to run f o r the o f f i c e o f county s h e r i f f . You s t a t e 
that a candidate f o r the nomination to run f o r the o f f i c e of 
county s h e r i f f w i l l turn seventy (70) be f o r e the general 
e l e c t i o n . You p o i n t out that Chapter 97B r e q u i r e s a p u b l i c l y 
e l e c t e d o f f i c i a l of a p o l i t i c a l s u b d i v i s i o n of the state to 
become a member of the Iowa P u b l i c Employees' Retirement System 
(IPER.S) and p r o h i b i t s a member of IPERS from employment as a 
peace o f f i c e r a f t e r age s i x t y - f i v e . Iowa Code §§ 97B.42, 97B.46 
(1983). In l i g h t of these p r o v i s i o n s , you s p e c i f i c a l l y pose the 
f o l l o w i n g questions: 

1. Are there any age r e s t r i c t i o n s or q u a l i f i c a ­
t i o n s r e garding a candidate who i s seeking 
nomination as County S h e r i f f and i f so, what 
age r e s t r i c t i o n s are a p p l i c a b l e ? 
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•2. I f age r e s t r i c t i o n i s .applicable to a c a n d i ­
date f o r County S h e r i f f , when and how should 
the r e s t r i c t i o n s be enforced? If. age i s i n 
question should the A u d i t o r a s c e r t a i n a 
p o t e n t i a l candidate's age p r i o r to p r o v i d i n g 
him or her w i t h nomination papers or r e f u s e 
to accept the nomination papers or accept the 
nomination papers but r e f u s e to put the 
candidate's name on the b a l l o t , etc.? 

In a previous l e t t e r we i n f o r m a l l y advised i n p a r t i a l response to 
q u e s t i o n number two t h a t the county a u d i t o r ' s f u n c t i o n i s pro­
c e s s i n g nomination papers i s m i n i s t e r i a l . I f the papers appear 
r e g u l a r on t h e i r f a c e , t h e r e f o r e , the county a u d i t o r must f i l e 
the papers and p l a c e the candidate's name on the b a l l o t . I t i s , 
f u r t h e r , our o p i n i o n that no s t a t u t o r y procedures e x i s t i n the 
e l e c t i o n process to d i s q u a l i f y a candidate f o r county s h e r i f f on 
the b a s i s of an impendent mandatory re t i r e m e n t . Aggrieved 
c i t i z e n s may challenge a nominee's r i g h t to be p l a c e d on the 
b a l l o t i n court where f a c t u a l and l e g a l i s s u e s concerning the 
a p p l i c a t i o n of § 97B.46(3) can be r e s o l v e d . 

I n i t i a l l y , i t i s necessary to d i s t i n g u i s h between an age 
r e s t r i c t i o n a p p l i c a b l e to a candidate and a mandatory ret i r e m e n t 
age a p p l i c a b l e to a p u b l i c o f f i c i a l . There are no s t a t u t o r y 
p r o v i s i o n s which p r o h i b i t , on the b a s i s of age, any person from 
seeking the o f f i c e of county s h e r i f f . See Iowa Code 
§§ 331.651-660 (1983). No s t a t u t o r y p r o h i b i t i o n e x i s t s , 
t h e r e f o r e , which d i s q u a l i f i e s a person on the b a s i s of age from 
candidacy f o r the o f f i c e of county s h e r i f f . 

S t a t u t o r y p r o v i s i o n s do p r o h i b i t employment as a peace 
o f f i c e r a f t e r a t t a i n i n g the age of s i x t y - f i v e . Any p u b l i c l y 
e l e c t e d o f f i c i a l of a p o l i t i c a l s u b d i v i s i o n of the s t a t e , except 
students who devote t h e i r time and e f f o r t s c h i e f l y to t h e i r 
s t u d i e s , " s h a l l become a member" of IPERS on the f i r s t day of 
employment. Iowa Code § 97B.42 (1983). A member of IPERS, i n 
t u r n , " s h a l l not be employed as a peace o f f i c e r . . . a f t e r 
a t t a i n i n g the age of s i x t y - f i v e . " Iowa Code § 97B.46(3) (1983). 
The term peace o f f i c e r i n c l u d e s a county s h e r i f f . Iowa Code 
§ 801.3(7) (1983). A s t a t u t o r y b a s i s does e x i s t , t h e r e f o r e , to 
challenge employment as a county s h e r i f f a f t e r the age of 
s i x t y - f i v e . 

Enforcement of t h i s mandatory retirement age through 
d i s q u a l i f i c a t i o n of the candidate i s not s t a t u t o r i l y provided ..in 
the e l e c t i o n process. In a previous o p i n i o n , t h i s o f f i c e opined 
th a t no s t a t u t o r y procedure e x i s t s to challenge p r o s p e c t i v e l y the 
e l i g i b i l i t y of a candidate to h o l d the o f f i c e f o r which he or she 
seeks nomination by primary e l e c t i o n . See 1978 Op. A t t ' y Gen. 
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672, 673-74. But c f . Iowa Code §§ 44.4-44.8 (1983) ( s t a t u t o r y 
procedures provided f o r r e s o l u t i o n of o b j e c t i o n s to e l i g i b i l i t y 
of candidates nominated under Chapters 44 and 45). Since 
e l e c t i o n processes, moreover, are g e n e r a l l y m i n i s t e r i a l , there 
are no mechanisms by which s t a t e or. county o f f i c i a l s could sua 
sponte act .to e l i m i n a t e a candidate on the b a s i s of an impendent 
mandatory reti r e m e n t . 

The m i n i s t e r i a l nature of e l e c t i o n processes has been 
examined i n a v a r i e t y of contexts. This o f f i c e , f o r example, has 
s t a t e d t h a t the process of accepting nomination p e t i t i o n s by the 
Secretary of State i s m i n i s t e r i a l and, t h e r e f o r e , the Secretary 
of State would take no a c t i o n to r e j e c t nomination papers which 
are prima f a c i a v a l i d but appear to c o n t a i n more than one 
sign a t u r e i n the same handwriting. 1972 Op. A t t ' y Gen. 578, 
578-79. The Iowa Supreme Court, moreover, has r u l e d that the 
process of c e r t i f y i n g the r e s u l t s i n a primary e l e c t i o n i s 
m i n i s t e r i a l and, t h e r e f o r e , the State Board of Canvassers must 
c e r t i f y as the nominee the person who r e c e i v e d the highest number 
of votes although the nominee to be c e r t i f i e d died a f t e r the 
primary but before the s t a t u t o r y date f o r canvassing the votes. 
Davie s v. Wilson, 229 Iowa 100, 104-05, 294 N.W. 288, 290-91 
(1940) . See a l s o 1976 Op. A t t ' y Gen. 863, 866 (State Board of 
Canvassers not empowered to determine i n h a b i t a n c y under the Iowa 
C o n s t i t u t i o n ) . 

Some a u t h o r i t y suggests t h a t aggrieved c i t i z e n s may 
challenge a nominee's r i g h t on the b a l l o t by appropriate a c t i o n 
i n the c o u r t s . Q u a l i f i e d e l e c t o r s may be d i s e n f r a n c h i s e d when 
they vote f o r a candidate who cannot l e g a l l y h o l d the o f f i c e 
which he or she seeks. See, g e n e r a l l y , In Re 0' Pake, 422 A. 2d 
209, 211 (Pa. Conmw. Ct. 1980) . Under t h i s theory, q u a l i f i e d 
e l e c t o r s may have standing to sue f o r removal from the b a l l o t of 
a candidate who cannot l e g a l l y h o l d o f f i c e . See i d at 210. This 
o f f i c e , moreover, has noted the p o s s i b i l i t y of a s u i t by 
aggrieved c i t i z e n s to challenge a nominee's r i g h t to be placed on 
the b a l l o t based on a l l e g e d i r r e g u l a r i t i e s i n the nominating 
p e t i t i o n which e l e c t i o n o f f i c i a l s , i n t h e i r m i n i s t e r i a l c a p a c i t y , 
have no a u t h o r i t y to r e s o l v e . See 1972 Op. A t t ' y Gen. 578, 579. 

In l i g h t of the l a c k of any s t a t u t o r y procedure to r e s o l v e 
the e l i g i b i l i t y of a candidate to h o l d the p u b l i c o f f i c e which he 
or she seeks and the m i n i s t e r i a l nature of e l e c t i o n processes, we 
consider the courts to be the a p p r o p r i a t e forum to r e s o l v e t h i s 
i s s u e . In an a d v e r s a r i a l s e t t i n g , a court may f u l l y consider 
whether an impendent mandatory r e t i r e m e n t i s s u f f i c i e n t ground to 
d i s q u a l i f y a candidate f o r county s h e r i f f . We p o i n t out t h a t 
s i g n i f i c a n t l e g a l i s s u e s e x i s t concerning whether § 97B.46(3) may 
be enforced without v i o l a t i o n of f e d e r a l s t a t u t e s p r o h i b i t i n g age 
d i s c r i m i n a t i o n . See 29 U.S.C. §§ 621-32 (1983). Involved i n 
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t h i s determination i s the f a c t u a l i s s u e of whether retirement at 
age s i x t y - f i v e i s a bona f i d e o c c u p a t i o n a l q u a l i f i c a t i o n f o r 
county s h e r i f f . See Hodgson v. Greyhound L i n e s , Inc., 499 F.2d 
859 (7th C i r . 197TT7 c e r t , denied, 419 U.S. 1122, 95 S.Ct. 805, 
42 L.Ed. 2d 22 (1975). The courts are s u i t e d to r e s o l v e these 
l e g a l and f a c t u a l i s s u e s . 

In summary, i t i s our o p i n i o n that no s t a t u t o r y procedures 
e x i s t i n the e l e c t i o n process to d i s q u a l i f y a candidate f o r 
county s h e r i f f on the b a s i s of an impendent mandatory retirement. 
Aggrieved c i t i z e n s may challenge a nominee's r i g h t to be placed 
on the b a l l o t by an appropriate a c t i o n i n the courts where 
f a c t u a l and l e g a l i s s u e s concerning the a p p l i c a t i o n of 
§ 97B.46(3) can be r e s o l v e d . 

S i n c e r e l y , 

JULIE F. POTTORFF 
A s s i s t a n t Attorney General 

JFP:cj c 



TAXATION: Value of r e a l property s u b j e c t to tax l e v y . Iowa 
Code ch. 441 (1983); Iowa Code §§ 441.21, 441.38, and 441.47 
(1983). Assessment l i m i t a t i o n s contained i n § 441.21 are a p p l i ­
cable to the a c t u a l value of a l l p a r c e l s of l o c a l l y assessed 
r e a l t y . An e q u a l i z a t i o n order of the d i r e c t o r o f revenue i s s u e d 
pursuant to § 441.47 f o r a c l a s s of property would be a p p l i c a b l e 
to a p a r c e l of property whose a c t u a l value was e s t a b l i s h e d by 
a d i s t r i c t court i n the assessment appeal process. ( S c h u l i n g 
to Glaser, Delaware County Attorney, 5/01/84) #84-5-2 (L) 

Mr. Robert G. G l a s e r 
Delaware County A t t o r n e y 
Delaware County Courthouse 
Manchester, IA 52057 

Dear Mr. G l a s e r : 
You have requested an o p i n i o n of t h i s o f f i c e concerning the value 

on which tax w i l l be l e v i e d pursuant t o Iowa Code ch. 441 (1983). 
S p e c i f i c a l l y , you asked the f o l l o w i n g : 

1. Whether the p r a c t i c e of the l o c a l assessor i n a p p l y i n g 
the r o l l - b a c k to the value of a piece of property 
e s t a b l i s h e d by the D i s t r i c t Court i s c o r r e c t ? 

2. Whether the p r a c t i c e of not a p p l y i n g the e q u a l i z a t i o n 
order to property whose value i s e s t a b l i s h e d by the 
D i s t r i c t Court In assessment appeal proceedings i s 
c o r r e c t ? 

With regard to your f i r s t q u e s t i o n , the term r o l l - b a c k r e f e r q . t o 
the assessment l i m i t a t i o n s provided by Iowa Code §441.21 (1983). 
S e c t i o n 441.21 contains s p e c i f i c p r o v i s i o n s l i m i t i n g the r e a l property 
annual v a l u a t i o n increase against which taxes are l e v i e d on a s t a ­
tewide b a s i s . As a r e s u l t , a l l c l a s s e s of l o c a l l y assessed r e a l t y are 
r e s t r i c t e d f o r property tax l e v i e s to an annual statewide growth due 
to r e v a l u a t i o n or e q u a l i z a t i o n of f o u r percent. 
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An assessment l i m i t a t i o n i s a procedure separate and d i s t i n c t 
from the determination of a c t u a l value. The department of revenue., 
using the assessors' annual a b s t r a c t s of assessment and f o l l o w i n g spe­
c i f i c s t a t u t o r y computations, determines annually the percentage of 
a c t u a l value upon which taxes are to be l e v i e d . Iowa Code §441.21(5), 
(6) and (10) (1983). The statewide percentages are then c e r t i f i e d t o 
each county a u d i t o r who i s r e s p o n s i b l e f o r a p p l y i n g the percentage to 
the a c t u a l value of each i n d i v i d u a l p a r c e l of property. Iowa Code 
§441.21(10) (1983). 

These assessment l i m i t a t i o n s were enacted to prevent l a r g e 
increases and s h i f t s In the property tax tax burden between c l a s s e s of 
property due to v a l u a t i o n increases or decreases to c l a s s e s of prop­
e r t y . The assessment l i m i t a t i o n s do not a f f e c t the d etermination of 
a c t u a l value of a p a r c e l of property. A p a r c e l of property i s always 
valued at i t s a c t u a l value by the assessor. Iowa Code §441.21(2) 
(1983). The assessment l i m i t a t i o n s are Intended to a f f e c t the v a l u e 
upon which taxes are to be l e v i e d . As a r e s u l t , the assessment l i m i ­
t a t i o n s , as determined by the d i r e c t o r of revenue, are to be a p p l i e d 
to each p a r c e l of l o c a l l y assessed r e a l t y . Your f i r s t q u e s t i o n I s 
answered In the a f f i r m a t i v e . 

Your second question requests, an o p i n i o n on whether a f i n a l value, 
determined through l i t i g a t i o n pursuant to Iowa Code §441.38 (1983) i s 
d i s p o s i t i v e of value d e s p i t e a subsequent e q u a l i z a t i o n order. In 
order to make a proper determination, i t Is necessary to examine the 
assessment appeal and assessment e q u a l i z a t i o n processes i n ch. 441 f o r 
the purposes f o r which they were enacted. 

In regard to the assessment appeal process, the assessor i s 
r e q u i r e d to determine the a c t u a l value of a l l property s u b j e c t t o 
assessment and t a x a t i o n . This value i s d e f i n e d f o r n o n a g r i c u l t u r a l 
r e a l t y as market value or "the f a i r and reasonable exchange i n the 
year i n which the property i s l i s t e d and valued between a w i l l i n g 
buyer and a w i l l i n g s e l l e r , n e i t h e r being under any compulsion t o buy 
or s e l l and each being f a m i l i a r w i t h the f a c t s r e l a t i n g to the p a r -
t i c l u a r p r o p e r t y . " Iowa Code §441.21(1)(b) (1983). For a g r i c u l t u r a l 
r e a l t y , the a c t u a l value i s based upon p r o d u c t i v i t y and net earning 
c a p a c i t y . Iowa Code §441.21(1)(e) (1983). 

The assessor i s r e q u i r e d to n o t i f y each taxpayer whenever there 
i s a change In the assessment of the taxpayer's property, and should 
i n d i c a t e how the assessment may be appealed. Iowa Code §441.23 (1983). 
A taxpayer who i s d i s s a t i s f i e d w i t h the assessment of property may 
appeal the assessment to the l o c a l board of review between A p r i l 16 
and May 5. Iowa Code §§441.31 - .43 (1983). 

P r o t e s t s must be premised on one or more of the f o l l o w i n g s i x 
grounds: (1) the assessment i s not e q u i t a b l e w i t h "similar p r o p e r t i e s ; 
(2) the property i s assessed at more than i t s a c t u a l v a l u e ; (3) the 
property i s exempt from t a x a t i o n ; (4) there Is an e r r o r i n the assess­
ment; (5) the assessment i s f r a u d u l e n t ; and (6) there has been a 
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change i n the p r o p e r t y ' s value s i n c e the l a s t assessment. Iowa Code 
§§441.35 and .37 (1983). The d e c i s i o n of the board o f review i s 
a p p e a l a b l e to d i s t r i c t c o u r t . Iowa Code §§441.38 - .43 (1983)- The 
f i n a l d e t e r m i n a t i o n of value as a r e s u l t of the assessment appeal pro­
cess i s the a c t u a l value of that p r o p e r t y . 

Separate and d i s t i n c t from the assessment appeal process i s the 
assessment e q u a l i z a t i o n p r o c e s s . The purpose of assessmexit e q u a l i z a ­
t i o n i s to ensure t h a t each c l a s s of p r o p e r t y i n each a s s e s s i n g j u r i s ­
d i c t i o n i s assessed at a c t u a l value as r e q u i r e d by law. Iowa Code 
§§441.47-49 (1983). T h i s e q u a l i z a t i o n among c l a s s e s i s necessary f o r 
s e v e r a l reasons. F i r s t , the p r o p e r t y i n one t a x i n g d i s t r i c t may be 
v a l u e d by two or more l o c a l a s s e s s o r s . Second, s t a t e a i d to l o c a l 
s c h o o l s i s based i n p a r t upon the assessment base of each s c h o o l 
d i s t r i c t . T h e r e f o r e , i n e q u i t i e s i n l e v e l s of assessment among s c h o o l 
d i s t r i c t s can have an adverse e f f e c t upon the e q u i t a b l e d i s t r i b u t i o n 
of s t a t e a i d . T h i r d , e q u a l i z a t i o n i s necessary to ensure that each 
c l a s s of p r o p e r t y i s assessed at the s t a t u t o r y l e v e l of a c t u a l v a l u e , 
t h e r e f o r e , m a i n t a i n i n g an e q u i t a b l e assessment base among c l a s s e s of 
p r o p e r t y and among a s s e s s i n g j u r i s d i c t i o n s . E q u a l i z a t i o n i s 
accomplished by i n c r e a s i n g or d e c r e a s i n g the aggregate v a l u a t i o n s f o r 
c e r t a i n c l a s s e s of p r o p e r t y w i t h i n a s s e s s i n g j u r i s d i c t i o n s by the p e r ­
centage ne c e s s a r y to a d j u s t the l e v e l of assessment to a c t u a l v a l u e . 
A percentage adjustment i n the v a l u a t i o n s of any c l a s s o f p r o p e r t y 
w i l l be ordered i f the r e p o r t e d v a l u a t i o n i s more than f i v e percent 
above or below the a c t u a l values as determined by the D i r e c t o r of 
Revenue. Iowa Code §441.47 (1983). 

An e q u a l i z a t i o n order i s i s s u e d to the county a u d i t o r on or 
b e f o r e October 1, In the e q u a l i z a t i o n year. The a u d i t o r i s to a p p l y 
the o r d e r to a l l p r o p e r t y w i t h i n the c l a s s In order to r a i s e or lower 
the aggregate v a l u a t i o n s of the c l a s s to the a p p r o p r i a t e l e v e l o f 
assessment as determined by the d i r e c t o r of revenue. Iowa Code 
§441.49 (1983). 

A s s e s s o r s may request p e r m i s s i o n to implement the e q u a l i z a t i o n 
o r d e r s i n accordance with an a l t e r n a t i v e method. Iowa Code §441.49 
(1983). For example, an e q u a l i z a t i o n order which r e q u i r e s an aggre­
gate i n c r e a s e i n a g r i c u l t u r a l v a l u e s of ten percent (10%), could be 
implemented by the a s s e s s o r f o r I n t e r n a l e q u a l i z a t i o n purposes by 
a p p l y i n g a g r e a t e r percentage i n c r e a s e on a g r i c u l t u r a l s t r u c t u r e s and 
a l e s s e r percentage on a g r i c u l t u r a l l a n d . Any a l t e r n a t i v e method 
must, however, r e s u l t i n e q u i v a l e n t aggregate v a l u e s r e q u i r e d by the 
f i n a l e q u a l i z a t i o n o r d e r . 

Any taxpayer whose pr o p e r t y v a l u a t i o n , i f a d j u s t e d pursuant to an 
e q u a l i z a t i o n o r d e r , w i l l r e s u l t i n a value g r e a t e r than market v a l u e 
may p r o t e s t to the l o c a l board of review. Iowa Code §441.49 (1983). 
The l o c a l board of review reconvenes i n s p e c i a l s e s s i o n f o r the s o l e 
purpose of h e a r i n g these p r o t e s t s . 
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Assessment e q u a l i z a t i o n must not be confused with the assessment 
of property. Assessment e q u a l i z a t i o n i n v o l v e s the adjustment of 
aggregate v a l u a t i o n s of e n t i r e c l a s s e s of property, not the adjustment 
of v a l u a t i o n s of i n d i v i d u a l p r o p e r t i e s . 

This b r i n g s us to the crux of your second question: Does a 
determination of market value by a d i s t r i c t court i n the assessment 
appeal process render i n a p p l i c a b l e an e q u a l i z a t i o n order of the 
d i r e c t o r of revenue as to that p a r t i c u l a r p a r c e l of property? 

As a r e s u l t of an examination of ch. 441 and relevant Iowa 
Supreme Court d e c i s i o n s , i t must be determined that the e q u a l i z a t i o n 
order i s to be a p p l i e d to a l l p a r c e l s of property w i t h i n the c l a s s . 1 

U t i c a R e a l t y Co. v. Board of Rev., 231 Iowa 3 8 0 , 1 N.W.2d 213 ( 1 9 4 1 ) ; 
Pes Moines Gas Co. v. Severude, 190 Iowa 1 6 5 , 180 N.W. 193 ( 1 9 2 0 ) . 

I n U t i c a R e a l t y , the Court reviewed a s i t u a t i o n where the 
d i s t r i c t court had decreed v a l u a t i o n s f o r c e r t a i n p a r c e l s of property. 
U t i c a R e a l t y Co. v. Board of Rev., 231 Iowa 3 8 0 , 3 8 5 , 1 N.W.2d 2 1 3 , 
215-216 (1941). The Court i n i t s o p i n i o n s t a t e d : 

The o b t a i n i n g of the decree was a part of the 
assessment and v a l u a t i o n proceedngs and i t was 
not u n t i l i t became e f f e c t i v e that the o r i g i ­
n a l assessment proceedings were terminated. 
This f i n a l v a l u a t i o n n a t u r a l l y r e l a t e s back to 
the time of the o r i g i n a l assessment. I t was 
a l l a part of the machinery to a s c e r t a i n as to 
what the true value of the p r o p e r t i e s was f o r 
the year i n quest i o n . ( C i t a t i o n s omitted). 

Our study of a l l the c i t e d cases h e r e i n has 
caused us to reach the con c l u s i o n that the 
decree v a l u a t i o n should be the basis upon 
which the red u c t i o n should be made as pre­
v i o u s l y ordered by the s t a t e board of assess­
ment and review. 
The decree i s merely a f i n d i n g as to what the 
o r i g i n a l v a l u a t i o n should have been. We do 
not see any reason why t h i s f i n a l v a l u a t i o n 
should not be the basis upon which the reduc­
t i o n as ordered by the s t a t e board of assess­
ment and review should be made. 

Id. at 3 8 7 - 3 8 8 , 1 N.W.2d at 2 1 7 . 

xAn i n e q u i t a b l e r e s u l t may be remedied by the taxpayer p r o t e s t i n g 
the adjustment pursuant to Iowa Code §441.49 (1983), or by the 
assessor r e q u e s t i n g permission to implement the e q u a l i z a t i o n order 
through an a l t e r n a t i v e method pursuant to Iowa Code §441.49 (1983). 
(Supra p. 3 ) . 
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In Pes Moines Gas Co., the Court reviewed a s i t u a t i o n where the 
d i s t r i c t court decreed a value stipulated to by the pa r t i e s as the 
true value of the property. Pes Moines Gas Co. v. Saverude, 190 Iowa 
1 6 5 , 166 , 180 N.W. 1 9 3 , 193 ( 1 9 2 0 ). The Court held: 

[T]he valuation as f i n a l l y fixed would re l a t e 
back to the time of the o r i g i n a l assessment. 
Had the case been t r i e d i n the d i s t r i c t court, 
instead of being disposed of under the s t i p u ­
l a t i o n , the court would simply have found the 
value of the property, without taking into 
consideration any reduction ordered by the 
state board. As said, the. question was the 
value of the property, and, when, that was 
fix e d , the 9 per cent reduction ordered by the 
state board would be deducted. . . . 

The duty of the state board of equalization i s 
to adjust the value of property of the several 
kinds, adding to or deducting from the valua­
t i o n of each kind or claim such percentage i n 
each case as w i l l bring the same to i t s reason­
able value. Its function i s the equalization 
of the value of property between the several 
counties, not to review the action of the 

Id. at 169-170, 180 N.W. at 195. 

The function of the d i r e c t o r of revenue i n the assessment 
equalization process i s the equalization of property values between 
assessing j u r i s d i c t i o n s . As a r e s u l t , an equalization order Issued 
f o r a class of property to an assessing j u r i s d i c t i o n should be applied 
to a l l parcels of property within that class. Under the above case 
law, the equalization order would be applied to the values established 
by the d i s t r i c t court i n the assessment appeal process. 

Therefore, i t i s the opinion of thi s o f f i c e that assessment l i m i ­
t a tions, contained i n §441.21, and equalization orders of the di r e c t o r 
of revenue, issued pursuant to §441.47, are processes separate and 
d i s t i n c t from the process of valuing an i n d i v i d u a l piece of property 
at true value, and are to be applied to a l l parcels of property within 
the c l a s s . 

assessor or of the l o c a l board of review, or 
of the d i s t r i c t court on appeal. 

Yours t r u l y 

/Mark R. Schuling 
Assistant Attorney General 

WP2 



SCHOOLS: 1983 Iowa Code Supp. §§ 257..28, 282.1, 282.7(1), 
282.7(2) and 282.24 and 442.9(1)(a). When grades seven through 
twelve are d i s c o n t i n u e d , the t u i t i o n reimbursement f i g u r e f o r the 
school d i s t r i c t r e c e i v i n g a nonresident p u p i l i s determined by 
§ 282.24(2) and n e g o t i a t i o n i s l i m i t e d by the extent to which the 
a c t u a l cost exceeds the maximum t u i t i o n r a t e . However, when a 
student i s t a k i n g a course i n another school d i s t r i c t or when two 
d i s t r i c t s combine t h e i r enrollment f o r a grade, the terms of 
§ 257.28 place no l i m i t on t h e i r a b i l i t y to n e g o t i a t e f o r cost 
s h a r i n g . (Fleming to Benton, State Superintendent, 5/01/84) 84-5-
1 (L) 

Mr. Robert D. Betiton 
State Superintendent 
Department of P u b l i c I n s t r u c t i o n 
Grimes State O f f i c e B u i l d i n g 
L O C A L 
Dear Mr. Benton: 

We have r e c e i v e d your l e t t e r r e q u e s t i n g the o p i n i o n of t h i s 
o f f i c e as to the proper arrangement f o r the reimbursement of 
expenses to the r e c e i v i n g school d i s t r i c t when one o r more grade 
l e v e l s have been d i s c o n t i n u e d i n the d i s t r i c t where the student 
r e s i d e s . 

This would appear to be a question of s t a t u t o r y construc­
t i o n . However, i t i s w e l l e s t a b l i s h e d that where the language of 
a s t a t u t e i s p l a i n and unambiguous and i t s meaning c l e a r and 
unmistakable, there i s no room f o r c o n s t r u c t i o n , and we may not 
search f o r i t s meaning beyond the s t a t u t e i t s e l f . State v. 
Sunclades, 305 N.W,2d 491, 494 (Iowa 1981). Thus, the f i r s t step 
t h a t must be taken i n addressing the question r a i s e d i s a review 
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of the p e r t i n e n t s t a t u t e s . The Code s e c t i o n s that p e r t a i n to an 
agreement between school d i s t r i c t s w i t h respect to reimbursement 
f o r expenses i n c u r r e d by a nonresident p u p i l are 1983 Iowa Code 
Supp. §§ 257.28, 282.1, 282.7(1), 282.7(2) and 282.24. 

S e c t i o n 257.28 pr o v i d e s , i n ge n e r a l , f o r agreements between 
boards of d i r e c t o r s of d i f f e r e n t school d i s t r i c t s w i t h r e s p e c t to 
reimbursement f o r courses to be attended by nonresident p u p i l s . 
I t a l s o provides f o r comb~ined enrollment f o r one or more grades. 
I t i s s t a t e d t h a t ". ~ '. such agreements may provide f o r sharing 
the costs and expenses of such courses." Thus, when making 
arrangements f o r t u i t i o n reimbursement f o r nonresident c h i l d r e n 
i n a course or f o r nonresident c h i l d r e n i n a combined grade, the 
r e s i d e n t and r e c e i v i n g school d i s t r i c t s may n e g o t i a t e as to the 
r a t e of reimbursement. 

S e c t i o n 282.7(1) s t a t e s that a "beard of d i r e c t o r s of a 
school d i s t r i c t by r e c o r d a c t i o n may d i s c o n t i n u e any or a l l of 
grades seven through twelve and ne g o t i a t e an agreement f o r 
attendance of the p u p i l s e n r o l l e d i n those grades i n the schools 
of one or more contiguous school d i s t r i c t s having approved school 
systems." (emphasis added) While the s t a t u t e provides f o r the 
i n c l u s i o n of terms as to t u i t i o n , t r a n s p o r t a t i o n and a u t h o r i t y 
and l i a b i l i t y of the a f f e c t e d boards w i t h i n the agreement, 
n e g o t i a t i o n s w i t h respect to t u i t i o n are s p e c i f i c a l l y l i m i t e d to 
the scope of 1983 Iowa Code Supp. § 282.24(2). 

The board of d i r e c t o r s of a r e c e i v i n g school d i s t r i c t i s 
i n s t r u c t e d by the terms of § 282.24(2) to charge a t u i t i o n fee 
f o r nonresident p u p i l s a t t e n d i n g under § 282.7(1) which " s h a L l 
not exceed the a c t u a l cost of p r o v i d i n g the e d u c a t i o n a l program" 
but " s h a l l not be less Than the maximum t u i t i o n r a t e in t h a t 
d i s t r i c t . " (emphasis added) 

I t i s p o s s i b l e t h a t a s i t u a t i o n may occur where the a c t u a l 
cost exceeds the maximum t u i t i o n r a t e . The maximum t u i t i o n r a t e , 
c a l c u l a t e d pursuant to § 442.9(1)(a), is an average f i g u r e f o r 
the enrollment of the e n t i r e d i s t r i c t , elementary school and hi g h 
s c h o o l . We understand, however, th a t the a c t u a l cost o f p r o v i d ­
i n g one student w i t h a h i g h school education tends to be 

While we recognize t h a t Iowa Code s e c t i o n s 28E.4 and 
28E.12 enable p u b l i c agencies to enter i n t o agreements and 
c o n t r a c t s , we b e l i e v e that those s e c t i o n s do not apply where 
s p e c i f i c s t a t u t e s a u t h o r i z e p a r t i c u l a r types o f c o n t r a c t s . 
Therefore, we w i l l l i m i t our d i s c u s s i o n to the s t a t u t e s that are 
d i r e c t l y r e l a t e d to the subject matter. 
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greater than the a c t u a l cost of p r o v i d i n g one student w i t h an 
elementary school education. Thus, the a c t u a l cost of p r o v i d i n g 
a h i g h school education may exceed the d i s t r i c t ' s maximum t u i t i o n 
r a t e . 

S e c t i o n 282.24(2) would suggest t h a t t o the extent the 
a c t u a l cost exceeds the maximum t u i t i o n r a t e , n e g o t i a t i o n i s 
allowed i n the determination of the t u i t i o n p o r t i o n o f an agree­
ment between the school d i s t r i c t where the student r e s i d e s and 
the school d i s t r i c t where the student i s e n r o l l e d . I t should be 
noted that t h i s t u i t i o n r a t e n e g o t i a t i o n i s l i m i t e d to those 
instances when an e n t i r e grade, seven through twelve, i s 
disc o n t i n u e d . There i s no p r o v i s i o n f o r d i s c o n t i n u i n g an e n t i r e 
grade below the seventh grade. However, § 257.28 does permit 
combining of grades. Again, under that p r o v i s i o n , n e g o t i a t i o n 
between the school d i s t r i c t s as to sharing c o s t s i s allowed. 

I t i s t h e r e f o r e the o p i n i o n of t h i s o f f i c e that when grades 
seven through twelve are d i s c o n t i n u e d , the t u i t i o n reimbursement 
f i g u r e f o r the school d i s t r i c t r e c e i v i n g a no n r e s i d e n t p u p i l i s 
determined by § 282.24(2) and n e g o t i a t i o n i s allowed o n l y to the 
extent t h a t the a c t u a l cost exceeds the d i s t r i c t ' s maximum 
t u i t i o n r a t e . I f there i s no d i f f e r e n c e , t h e r e can be no nego­
t i a t i o n . However, when a student i s simply t a k i n g a course i n 
another d i s t r i c t or when two d i s t r i c t s have combined a grade 
there i s no l i m i t placed on the power to n e g o t i a t e . 

S i n c e r e l y , 

MERLE WILNA FLEMING ' 
A s s i s t a n t A t t o r n e y General 

MWF/cjc 

We note that the term " a c t u a l c o s t " i s not d e f i n e d i n the 
st a t u t e s t h a t apply to p u b l i c schools. We, t h e r e f o r e , give that 
term i t s o r d i n a r y meaning. 



TAXATION: Property Tax Refunds; Taxes Mistakenly Assessed To And Paid 
By Taxpayer On State-Owned Property. Iowa Code §§427 . 1 ( 1 ) , 441 .37, 
441 .38, and 445.60 (1983) . Where assessor mistakenly sent assessment 
notices to taxpayer aft e r taxpayer's property had been condemned by 
State and where taxpayer did not appeal such assessments pursuant to 
available remedies In §§441 .37 and 441.38, but Instead voluntarily 
paid property taxes attributable to that property, taxpayer could not 
obtain a refund of the taxes under §445 . 60 . (Griger to John S. Sandy 
Dickinson County Attorney, 6/27/84) #84-6-10(L) 

June 27, 1984 

Mr. John S. Sandy 
Dickinson County Attorney 
1710 H i l l Avenue 
Box 445 
S p i r i t Lake, IA 51360 

Dear Mr. Sandy: 

You have requested the opinion of the attorney general as 
follows, according to your l e t t e r of May 1, 1984: 

The taxpayer, prior to 1962, owned a parcel of 
property. In 1962 a condemnation process was 
commenced. After condemnation, the Department 
of Transportation of the State of Iowa became 
the t i t l e owner of said parcel of property. 
The records of said condemnation were f i l e d 
with the recorder, however, the recorder 
f a i l e d to" send n o t i f i c a t i o n to the assessor 
that the condemnee who previously owned the 
property no longer had legal t i t l e to said 
parcel. Based on this f a i l u r e , the parcel of 
property was condemned and was never taken off 
the tax records of the taxpayer. The taxpayer 
was assessed taxes on this parcel of property 
from 1962 to 1979. The taxpayer paid said 
taxes without going through procedure set out 
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in Sections 441.37 or 441.38 for a parcel of 
property he did not own. There i s no contro­
versy that taxpayer did not r e s i s t this tax 
u n t i l 1979. In 1979 said taxpayer contacted 
the county and inquired as to why he had been 
assessed taxes on property which he did not 
own. The property was taken off the tax 
records thereafter and from 1979 to the pre­
sent the taxpayer i s only being taxed for prop­
erty which he presently owns. 

The Issues presented are these: Whether 
taxes imposed against the person from I960 to 
1979 for property he did not own constitute 
taxes and i f this tax i s an erroneous tax i n 
what circumstances would the taxes be con­
sidered i l l e g a l and refundable pursuant to 
Section 445.60? 

Iowa Code §427.1(1)(1983) exempts from property tax the property 
of the State of Iowa. Iowa Code §445.60 (1983) provides: 

The board of supervisors s h a l l direct the 
treasurer to refund to the taxpayer any tax or 
portion thereof found to have been erroneously 
or i l l e g a l l y exacted or paid, with a l l interest 
and costs actually paid thereon. 

Sections 427.1 and 445.60 were also In effect during the time period 
(1962 to 1979) concerned with your opinion request. 

In 1980 Op.Att'yGen. 83» the attorney general opined that an 
i n s t i t u t i o n which claimed to be exempt from property tax under Iowa 
Code §427.1(9) and which did not appeal an adverse ruling of a board 
of review to d i s t r i c t court under Iowa Code §441 .38 was not e n t i t l e d 
to a refund of property taxes pursuant to §445.60. The attorney 
general stated at p. 88: 

In summary, starting In 1888, the Iowa Supreme 
Court has made i t clear that the words 'erro­
neously or I l l e g a l l y 1 as used in §445.60 have 
no application to a situation whereby the 
assessor has the power and j u r i s d i c t i o n to 
determine whether a l l or any part of the prop­
erty of the taxpayer i s taxable i f the tax­
payer f a i l s to pursue i t s legal remedies as 
provided for in §§441.37 and 441 .38. Even i f 
erroneously assessed by the assessor because 
the statute was misapplied, the tax is s t i l l 
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applied under color of statutory authority and 
the f a i l u r e of the taxpayer to protest the 
erroneous assessment by following the legal 
remedies set forth i n §§441 .37 and 441.38 w i l l 
result in a waiver of any i r r e g u l a r i t i e s or 
i l l e g a l i t i e s in the assessment. 

Based upon the foregoing, i t Is the opinion of 
the Attorney General that the assessor had the 
power and j u r i s d i c t i o n under the provisions of 
§427-1(23) to determine whether a l l or any 
part of the property of the taxpayer was 
taxable and, thereafter, when the taxpayer 
f a i l e d to appeal to the d i s t r i c t court under 
§441.38, the board of review's determination 
that the taxpayer did not qualify for an 
exemption within the provisions of §427.1(9), 
i t waived i t s right to seek a refund for any 
taxes paid from the board of supervisors. 

In City of Council Bluffs v. Pottawattamie County, 254 N.W.2d 18 
(Iowa 1977)j the Iowa Supreme Court held that a cit y whose urban devel­
opment property was assessed to It for property tax purposes and which 
did not appeal to the board of review under §441.37 could not seek 
j u d i c i a l review.1 It is clear, therefore, that even i f the assessor 
erroneously subjects property of the State of Iowa and i t s p o l i t i c a l 
subdivisions to taxation, such error does not obviate the need to 
exhaust an available remedy as provided by §§441.37 and 441.38. 

The fact that the taxpayer no longer had t i t l e to the property 
from and after the condemnation process in 1962 does not make the 
assessment i n v a l i d . Mery E. Hilplpre Auction Co. v. Solon State Bank, 
343 N.W.2d 452 (Iowa 1984). "[Tjaxes are levied on the property 
rather than upon the t i t l e h o l d e r . " Id. at 455. 

In the situation which you posed, the type of property (real 
property) i s subject to taxation. There i s no allegation that the 
property tax was levied without statutory authority or by o f f i c e r s 
having no authority to make the levy. The only errors alleged were 
that the State, and not the taxpayer, owned the property assessed and 
that State-owned property i s exempt from taxation. Where property i s 
assessed to the wrong person or where the property assessed is 

1-Where a taxpayer does not appeal an assessment, pursuant to Iowa 
Code §§441.37 and 441.38 (1983), the assessment becomes a f i n a l i t y for 
that year. Farmers Grain Dealers Association v. Woodward, 334 N.W.2d 
295 (Iowa 19"8Tn 
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ent i t l e d to tax exempt status under §427.1, such conditions do not, 
according to the aforementioned authorities, render a property tax 
"erroneously or i l l e g a l l y exacted or paid," so as to authorize tax 
refund under §445.60, i f the appeal procedures In §§441.37 and 441.38 
were available.2 Accordingly, the taxes.in question are not refun­
dable. 3 

Very truly yours, 

Harry M. Griger 
Special Assistant Attorney General 

^While this opinion takes the position that the taxes In question 
are not refundable, i t is not irrelevant to point' out that there Is a 
fi v e year statute of l i m i t a t i o n applicable to actions for refunds 
authorized by §445.60. Murphy v. Board of Supervisors of Johnson 
County, 205 Iowa 256, 215 N.W. 744 (1927); Callanan v. Madison County, 
45 Iowa 561 (1877); 1934 Op.Att'yGen. 275; Iowa Code §614.1(4). 
Depending upon the circumstances, therefore, either a large portion 
or a l l of the refund claimed could be barred even i f the taxes In 
question could be said to be within the scope of §445.60. 

3vo l u n t a r i l y paid taxes are not refundable in the absence of a 
refund statute. This common law rule is In effect in Iowa. Kraft v. 
City of Keokuk, 14 Iowa 86 (1862). Since §445.60 does not authorize 
the refund i n question, there Is an absence of statutory authority to 
refund these taxes. 



STATE DEPARTMENTS AND OFFICERS: Appointment of Mental Health 
Advocates. Iowa Code Chapter 229.19, § 25A.2(3). Mental health 
advocates appointed pursuant to provisions of Chapter 229 are 
"employees of the state" within the meaning of § 25A.2(3) and, as 
such, the state i s obligated to defend and hold harmless those 
appointed as advocates for any acts or omissions by them while 
acting within the scope of their employment. See § 25A.21. 
(Lavorato to Kimes, Clarke County Attorney, 6/27/84"5 #84-6-9 (L) 

June 27, 1984 

Mr. Gary G. Kimes 
Clarke County Attorney 
Osceola, Iowa 50213 

Dear Mr. Kimes: 

This w i l l acknowledge receipt of your request for an opinion 
regarding the following questions which you have posed: 

1. Is a mental health advocate, duly appointed 
pursuant to § 229.19, Code of Iowa, a state 
employee for purposes of Chapter 25A, Code of 
Iowa, and, i n pa r t i c u l a r , the indemnity 
provision, § 25A.21? 

2. If not, i s such a duly appointed mental 
health advocate an employee of the county for 
whom the person i s appointed to act and by 
whom that person is paid, and especially for 
purposes of the indemnity provisions, 
§ 613A.8, The Code? 

3. If the duly appointed mental health advocate 
is neither a state nor county employee, may 
the county properly expend funds for the 
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purchase of l i a b i l i t y insurance coverage to 
insure against l i a b i l i t y a r i s i n g from the 
actions or a c t i v i t i e s of the mental health 
advocate? 

Section 229.9 provides for appointment of a mental health 
advocate, hereinafter referred to as the advocate, by the 
d i s t r i c t court and sets out their duties and mode of 
compensation. 

Advocate appointed. The d i s t r i c t court i n each county 
s h a l l appoint an individual who has demonstrated by pri o r a c t i v ­
i t i e s an informed concern for the welfare and r e h a b i l i t a t i o n of 
the mentally i l l , and who i s not an o f f i c e r or employee of the 
department of so c i a l services nor of any agency or f a c i l i t y 
providing care or treatment to the mentally i l l , to act as 
advocate representing the interests of a l l patients in v o l u n t a r i l y 
hospitalized by that court, i n any matter r e l a t i n g to the pa­
tients ' h o s p i t a l i z a t i o n or treatment under section 229.14 or 
229.15. The advocate's r e s p o n s i b i l i t y with respect to any 
patient s h a l l begin at whatever time the attorney employed or 
appointed to represent that patient as respondent i n hospi­
t a l i z a t i o n proceedings, conducted under sections 229.6 to 229.13, 
reports to the court that his or her services are no longer 
required and requests the court's approval to withdraw as counsel 
for that patient. However, i f the patient i s found to be s e r i ­
ously mentally impaired at the ho s p i t a l i z a t i o n hearing, the 
attorney representing the patient s h a l l automatically be relieved 
of his or her re s p o n s i b i l i t y i n the case and an advocate s h a l l be 
appointed at the conclusion of the hearing unless the attorney 
indicates an intent to continue his or her services and the court 
so directs. I f the court directs the attorney to remain on the 
case he or she s h a l l assume a l l the duties of an advocate. The 
clerk s h a l l furnish the advocate with a copy of the court's order 
approving the withdrawal and sh a l l inform the patient of the name 
of the patient's advocate. With regard to each patient whose 
interests the advocate i s required to represent pursuant to this 
section, the advocate's duties s h a l l include a l l of the follow­
ing: 

1. To review each report submitted pursuant 
to sections 229.14 and 229.15. 

2. If the advocate i s not an attorney, to 
advise the court at any time i t appears that the 
services of an attorney are required to properly 
safeguard the patient's interests. 
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The act sets out with s p e c i f i c i t y those duties which the 
mental health advocate undertakes. These duties include the 
review of reports submitted by nthe chief medical o f f i c e r under 
Iowa Code §§ 229.14 and 229.115;^ to advise the court any time i t 
appears that the services of ^ n attorney are required to protect 
the interests of the patient; to communicate with the patient; 

n.l continued 

3. To make himself or herself readily 
accessible to communications from the patient and 
to originate communications with the patient 
within f i v e days of the patient's commitment. 

4. To v i s i t the patient within f i f t e e n days 
of the patient's commitment and p e r i o d i c a l l y 
thereafter. 

5. To communicate with medical personnel 
treating the patient and to review the patient's 
medical records pursuant to section 229.25. 

6. To f i l e with the court quarterly re­
ports , and additional reports as the advocate 
feels necessary or as required by the court, i n a 
form prescribed by the court. The reports s h a l l 
state what actions the advocate has taken with 
respect to each patient and the amount of time 
spent. 
The hospital f a c i l i t y to which a patient i s committed s h a l l 

grant a l l reasonable requests of the advocate to v i s i t the 
patient, to communicate with medical personnel treating the 
patient and to review the patient's medical records pursuant to 
section 229.25. An advocate s h a l l not disseminate information 
from a patient's medical records to any other person unless done 
for o f f i c i a l purposes i n connection with the advocate's duties 
pursuant to this chapter or when required by law. 

The court s h a l l from time to time prescribe reasonable 
compensation for the services of the advocate. Such compensation 
s h a l l be based upon the reports f i l e d by the advocate with the 
court. The advocate's compensation s h a l l be paid on order of the 
court from the county mental health and i n s t i t u t i o n s fund of the 
county i n which the court i s located. 

2 Section 229.19(1) 
3 Section 229.19(2) 
4 Section 229.19(3). 
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to v i s i t the patient;"* to review the medical records of the 
patient; and to make reports from time to time regarding the 
advocate's a c t i v i t i e s . 

The court, by order, sets the compensation to be paid to the 
advocate based on the reports of a c t i v i t i e s submitted by him or 
her and those funds come from the, county mental health and 
i n s t i t u t i o n fund. Section 25A.2(3) sets out three categories 
of persons who are considered employees for purposes of Chapter 
25A. These include: (1) Off i c e r s , agents, or employees of the 
state or any state agency including members of the general 
assembly. (2) Persons acting on behalf of the state or any state 
agency i n any o f f i c i a l capacity. These persons may be temporary 
or permanent employees and are employees irregardless of the fact 
they do not receive compensation from the state for the services 
they render. (3) The t h i r d category includes professional 
personnel, including health care practitioners, who render 
services to patients and inmates of state i n s t i t u t i o n s under the 
j u r i s d i c t i o n of the Department of Social Services. These 
employees, l i k e those i n category two (2), are employees 

5 Section 229.19(4). 
6 Section 229.19(5). 
7 Section 229.19. 
8 Section 25A.2(3) states: 

"Employee of the state" includes any one or 
more o f f i c e r s , agents, or employees of the state 
or any state agency, including members of the 
general assembly, and persons acting on behalf of 
the state or any state agency i n any o f f i c i a l 
capacity, temporarily or permanently i n the 
service of the state of Iowa, whether with or 
without compensation. Professional personnel, 
including medical doctors, osteopathic physicians 
and surgeons, osteopathic physicians, optometrists 
and dentists, who render services to patients and 
inmates of state i n s t i t u t i o n s under the j u r i s d i c ­
tion of the department of s o c i a l services are to 
be considered employees of the state, whether such 
personnel are employed on a full-time basis or 
render such services on a part-time basis on a fee 
schedule or prepayment, but s h a l l not include any 
contractor doing business with the state. 
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notwithstanding the fact that t h e i r employment may be temporary 
and the compensation based on a fee arrangement or schedule. 
Section 25A.21 requires the state, except i n cases of 
malfeasance i n o f f i c e or w i l l f u l and wanton conduct, to defend 
and, i f need be, indemnify state employees against whom a Chapter 
25A claim i s f i l e d . 

Section 25A.2(5) ( b ) ^ defines "claim" as a claim for money 
damages a r i s i n g from property damages, personal injury, or 
wrongful death as a result of the negligence or wrongful acts or 
omissions of any employee of the state while acting within the 
scope of their employment except for conduct constituting malfea­
sance i n o f f i c e or w i l l f u l and wanton conduct. 

Section 25A.(4)^ defines "acting within the scope of o f f i c e 
or employment" as acting i n the l i n e of duty as a state employee. 

Although Chapter 613A (the Municipal Tort Claims Act) does 
not s p e c i f i c a l l y define "employee," i t does impose l i a b i l i t y on 
the governmental subdivision for the torts committed by i t s 
o f f i c e r s and employees acting within the scope of their employ­
ment . 

With regard to the above quoted sections of the Code, 
analysis must necessarily s t a r t with the application of 
§ 25A.2(3) i n order to determine whether an advocate i s an 
"employee" within the meaning of § 25A.2(3). If i t i s determined 
that § 25A.2(3) includes mental health advocates, then further 

Senate F i l e 2271 amended § 25A.21 to allow indemnifica­
tion of state employees even though the employees' acts consti­
tute wanton and w i l l f u l conduct or constitute malfeasance i n 
o f f i c e . However, the state i s e n t i t l e d to seek r e s t i t u t i o n from 
the employee i n the event the state i s required to pay a claim 
resulting from the employee's malfeasance i n o f f i c e , or w i l l f u l 
and wanton conduct. 

1 0 Senate F i l e .2271 has amended § 25A.2(5)(b) to broaden 
the term "claim" to include conduct which would constitute 
malfeasance i n o f f i c e or w i l l f u l and wanton conduct. The amend­
ment brings i t i n time with the recent amendment of § 25A.21. 

1 1 Section 25A.(4) states: 

"Acting within the scope of his o f f i c e or 
employment means acting i n his l i n e of duty 
as an employee of the state." 
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inquiry regarding the additional issues posed w i l l be unneces­
sary. 

Few, i f any, Iowa Supreme Court decisions have considered 
the application of § 25A.2(3). Resort, therefore, may be made to 
federal court decisions interpreting analogous provisions of the 
Federal Tort Claims Act. See Lewis y. State, 256 N.W.2d 181 
(Iowa 1977) (Federal interpretations of phrases which are within 
the Federal Tort Claims Act may be u t i l i z e d i n interpreting the 
same or similar phrases i n the State Tort Claims Act). The 
Federal Tort Claims Act, 28 U.S.C. § 2671 has language which 
corresponds to language found i n § 25A.2(3). Under 28 U.S.C. 
§ 2671, the term "employee" includes: 

". . . persons acting on behalf of a federal 
agency i n an o f f i c i a l capacity, temporarily or 
permanently i n the service of the United States, 
whether with or without compensation." 

In interpreting § 2671, the federal courts have indicated 
that resort w i l l be made to common law characteristics of master-
servant, more particularly-, those c r i t e r i a as set out i n Restate­
ment of Agency § 22.0(2). The Iowa Supreme Court has, on a 
number of occasions, used a f i v e (5) factor test i n determining 
whether an employer-employee relationship existed. See Hj e r l e i d 
v. State, 229 Iowa 818, 295 N.W.2d 139 (1940) (Whether -! director 
investigator of a s o c i a l welfare program was a county or state 
employee for purposes of worker's compensation); C a t e r p i l l a r 
Tractor Co. v. Shook, 313 N.W.2d 503 (Iowa 1981) (worker's 
compensation case); Gabrielson v. State of Iowa, 342 N.W.2d 867 
(Iowa 1984) (court reporter as state employee for purposes of 
state d i s a b i l i t y program - f i v e (5) factor test applied). This 
f i v e (5) factor test i s similar to and incorporates many of the 
c r i t e r i a the federal courts use i n determining whether persons 

At common law, those characteristics include such 
matters as: the extent of control exercised over the work; 
whether the one employed i s employed i n d i s t i n c t occupation or 
business; nature of the occupation, with reference to whether the 
work i s usually done under the directions of the employer or by a 
sp e c i a l i s t without supervision; the s k i l l s required i n the 
particular occupation; whether the employer supplies the tools, 
equipment and the place of work; length of time for which the 
person i s employed; the method of payment; whether the parties 
believe they are creating the relationship. See United States v. 
Orleans, 425 U.S. 807, 96 S.Ct. 1971, 48 L.EdT2"5 390 (1976); Loge 
v. United States, 412 U.S. 521, 93 S.Ct. 2215, 37 L.Ed.2d (1973)7 
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are employees under the Federal Tort Claims Act. These f i v e (5) 
factors include: (1) the right to selection or to employ at 
w i l l , (2) the re s p o n s i b i l i t y for payment of wages by the 
employer, (3) the right to discharge or terminate the 
relationship, (4) the right to control the work, and (5) the 
identity of the employer as the authority i n charge of the work 
or for whose benefit i t i s performed. The intention of the 
parties i s also a factor to take into consideration. See 
Ca t e r p i l l a r Tractor Co. v. Shook, 313 N.W.2d 503 (Iowa 1981). 

Having determined that the fi v e (5) factor test, as 
announced i n the above quoted decisions, should be u t i l i z e d i n 
applying § 25A.2(3) i n this instance, analysis w i l l now be 
directed towards application of those p r i n c i p l e s . 

The Right to Selection: There i s no question but that the 
d i s t r i c t court has the exclusive right of selection of the mental 
health advocate under § 229.19. The p l a i n language of the 
statute vests with the d i s t r i c t court of each of the counties 
the exclusive right to appoint the mental health advocate. 

Responsibility for Payment of Wages: Although compensation 
for a mental health advocate comes from the county mental health 
and i n s t i t u t i o n s fund, the d i s t r i c t court determines and fixes 
the amount of compensation to be paid to the advocate. Secondly, 
r e s p o n s i b i l i t y for payment of wages i s only one of the factors to 
be considered i n determining whether the relationship existed. 
See Gabrielson v. State of Iowa, 342 N.W.2d 867 (Iowa 1984) 
(respons i b i l i t y for payment or wages only one of the factors 
considered i n determining whether the relationship of employer-
employee exists. Citing Erickson v. Erickson, 250 Iowa 491, 94 
N.W.2d 728 (1959)). F i n a l l y , and more importantly, this factor 
would have l i t t l e or no impact i n defining the contours of the 
employer-employee relationship i n the context of § 25A i n l i g h t 
of the fact that under the d e f i n i t i o n of "employer" under 
§ 25A.4(3), a person may be an "employee" with or without compen­
sation i f found to be acting on behalf of the state i n an o f f i ­
c i a l capacity. 

The Right to Discharge or Terminate the Relationship: The 
d i s t r i c t court under § 229.19 has the right to order the appoint-
ment of a mental health advocate for the county i n which i t sets. 
Impliedly, therefore, the court would also have the power to 
terminate the appointment. 

The Right to Control the Work: Some authorities make this 
factor the p r i n c i p a l test for 3eterming whether an employer-
employee relationship exists. See Lembke v. F r i t z , 223 Iowa 261, 
272 N.W. 300. A reading of §~2T9.19 makes p l a i n the fact that 
the d i s t r i c t court has exclusive control over the work done by a 
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mental health advocate. A review of duties that a mental health 
advocate must carry out involves the d i s t r i c t court and c a l l s 
into play the d i s t r i c t court's supervision of the mental health 
advocate, i . e . , the mental health advocate must f i l e quarterly 
reports to the court s p e c i f i c a l l y setting out a l l actions the 
advocate has taken with respect to the patient and the amount of 
time spent with each patient. See § 229.19(6). It i s also p l a i n 
from the reading of the statutes that the advocate's duties, as 
set out, are primarily for the purpose of aiding the d i s t r i c t 
court with regard to i t s r e s p o n s i b i l i t i e s under § 229. F i n a l l y , 
there i s no mention of any other authority i n Chapter 229 that 
has r e s p o n s i b i l i t y for supervision of the mental health advocate. 

The Party Sought to be Held as the Employer i s the Responsi­
ble Authority i n Charge of the Work or for'Whose Benefit the Work 
is Performed: Again, a p l a i n reading oT § 229.19 makes clear 
that the 3uties imposed on the mental health advocate under 
§ 229.19 are primarily for the benefit of the court i n enabling 
the court to carry out i t s duties. 

Conclusion: Chapter 25A.2(3) provides a broad based a p p l i -
cation of the term "employee." Although there have been few, i f 
any, Iowa Supreme Court decisions applying the term i n s p e c i f i c 
factual situations, an analogous provision i n the Federal Tort 
Claims Act has been interpreted by the federal courts to include 
the applications of t r a d i t i o n a l c r i t e r i a of "master-servant." 
Following this l i n e , the Iowa Supreme Court has, on a number of 
occasions, applied a f i v e (5) factor test i n a variety of employ­
ment situations i n determing the existence of employer-employee 
relationships. This fiv e (5) factor test i s similar to, and 
incorporates many of the c r i t e r i a used by federal courts i n 
applying an analogous provision defining "employee" under the 
Federal Tort Claim Act. Applying the " t e s t , " i n l i g h t of the 
provisions of § 229.19, makes clear that a mental health advocate 
f a l l s within the d e f i n i t i o n of § 25A.2(3) and, as such, the state 
would be obligated to defend, indemnify and hold harmless those 
employees who are sued for their acts or omissions while i n the 
course of their employment. See § 25A.21 

Sincerely, 

CHARLES S. LAVORATO 
Assistant Attorney General 

CSL/cjc 

i 



COUNTIES; Home Rule Authority; Provision of representation for 
indigent criminal defendants; Public defender system. Iowa Code 
§§ 331.301(1), (3), (4), and (5); 331.776; 331.777; 331.778 
(1983). A county's home rule authority to create an independent 
system for providing representation for indigent criminal 
defendants i s preempted by §§ 331.776-778, which authorize the 
county to either create a public defender system or use the 
court-appointment system. However, the public defender system 
does allow the board of supervisors the discretion to appoint a 
private attorney as part-time public defender. This person 
could, with board approval, maintain a part-time private 
practice, operate the public defender o f f i c e r out of the private 
law firm's o f f i c e , and appoint a member of the firm as assistant 
public defender. (Weeg to Sandy, Dickinson County Attorney, 
6/27/84) #84-6-8(L) 

June 27, 1984 

Mr. John Sandy 
Dickinson County Attorney 
1710 H i l l Avenue 
Box 445 
S p i r i t Lake, Iowa 51360 

Dear Mr. Sandy. 

You have requested an opinion of the Attorney General on 
several questions arising from the following situation, which you 
describe i n your request l e t t e r : 

Presently Dickinson County, l i k e many 
small Iowa counties, u t i l i z e s the procedure 
set forth i n Section 331.778 of the Code i n 
handling representation of indigent persons 
indicted for criminal acts. The cost of this 
representation i s not only unpredictable but 
expensive. An alternative to this method as 
set forth i n Section 331.776 i s not finan­
c i a l l y viable for a small county such as 
Dickinson. 

A hybrid of the two methods has been 
suggested which could save Dickinson County 
taxpayers money and provide the necessary 
legal services to the indigent criminal 
defendant. This suggestion i s to contract 
with a Law Firm who would represent a l l 
indigent criminals (banning any e t h i c a l 
c o n f l i c t s ) for a set dol l a r amount for a 12 
month period. 
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Insofar as the County i s concerned, they 
w i l l be able to budget with a degree of 
accuracy the costs to be incurred for this 
service. Where a single entity i s providing 
a service, the amount of work w i l l lower the 
per c l i e n t cost to the County of this ser­
vice. The indigent person w i l l be repre­
sented by an attorney or firm which w i l l gain 
or have an expertise i n the criminal f i e l d . 

The suggestion merges the concept of 
having criminal matters handled out of one 
o f f i c e without d i r e c t l y incurring the costs 
of operating that o f f i c e . 

Your questions are as follows: 

1. Whether the l e g i s l a t u r e by i t s enact­
ments i n Section 331.775 and Section 331.778 
has expressly imposed limitations on methods 
to handle the representation of indigent 
persons. 

2. Whether the above mentioned procedure 
is i r r e c o n c i l a b l e with procedures set forth 
in Sections 331.775 and 331.778 of the Code. 

3. Whether the above mentioned procedures 
substantially comply with the established 
procedure set forth i n Sections 331.775 and 
331.778 of the Code. 

We s h a l l address each question i n turn. 

Introduction 

Iowa Code §§ 331.776 and 331.777 (1983) expressly provide 
for the creation of the o f f i c e of public defender. Relevant 
portions of these sections are as follows: 

331.776 Office of public defender. 
1. The board, by resolution, may estab­

l i s h or abolish the o f f i c e of public defend­
er. Two or more counties within the same 
j u d i c i a l d i s t r i c t , by agreement executed 
under chapter 28E, may establish an o f f i c e of 
public defender to serve the counties. 

Iowa Code § 28E.19 (Code Supplement 1983) was recently 
enacted to authorize Ch. 28E agreements for j o i n t county indigent 
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* * * 
4. The board s h a l l determine the compen­

sation of the public defender. 

5. The board s h a l l provide o f f i c e space, 
furniture, equipment, and supplies for the 
use of the public defender suitable for the 
business of the o f f i c e , but an allowance may 
be provided i n l i e u of f a c i l i t i e s . Each item 
i s a charge against the county in which the 
defender's services are provided. I f the 
public defender serves more than one county, 
expenses that are properly allocable to the 
business of more than one of the counties 
s h a l l be prorated among the counties con­
cerned. 

6. The board may require a public 
defender or assistant public defender to 
devote f u l l time to the discharge of the 
duties of o f f i c e and not engage i n the 
private practice of law. A public defender 
or assistant public defender may be a member 
of a law partnership or a professional 
corporation on leave of absence. 

* * * 
331.777 Powers and duties of a public 

defender. The public defender: 
1. Shall represent without fee each 

indigent person who i s under arrest or 
charged with a crime i f the indigent person 
requests i t or the court orders i t . . . . 

* * * 
(emphasis added) 

An alternative procedure for representation of indigent 
criminal defendants i s provided for i n the following section, 

(cont'd) defense funds. This provision was l a t e r amended 
by 1984 Iowa Acts, S.F. 2129, § 10. Review of this section may 
provide another alternative for your consideration i n deciding 
how best to provide indigent defense i n your county. 



Mr. John Sandy-
Page 4 

§ 331.778. That section provides i n relevant part as follows: 

331.778 Court-appointed attorneys. 
1. The court, for cause and upon app l i ­

cation of an indigent person or the public 
defender or on i t s own option, may appoint an 
attorney, other than the public defender, to 
represent an indigent person at any stage of 
lega l proceedings or on appeal. The 
appointed attorney s h a l l be compensated as 
provided i n section 815.7. 

* * * 

Section 815.7 provides i n part: 
815.7 Fees to attorneys. An attorney 

appointed by the court to represent any 
person charged with a crime i n this state 
s h a l l be e n t i t l e d to a reasonable compensa­
tio n which sh a l l be the ordinary and cus­
tomary charges for l i k e services i n the 
community to be decided i n each case by a 
judge of the d i s t r i c t court, including such 
sum or sums as the court may determine are 
necessary for investigation i n the interests 
of j u s t i c e and i n the event of appeal the 
cost of obtaining the transcript of the t r i a l 
and the printing of the t r i a l record and 
necessary b r i e f s i n behalf of the defen­
dant . . . . 

We turn now to your s p e c i f i c questions. 

I. 
It i s our opinion that the leg i s l a t u r e has expressly imposed 

limitations on the procedures available to counties for providing 
representation to indigent criminal defendants. 

The Iowa Constitution, Art. I l l , § 39A, granted counties 
home rule power and authority, "not inconsistent with the laws of 
the general assembly, to determine their l o c a l a f f a i r s and 
government." Section 331.301 sets f o r t h counties' statutory home 
rule authority, and states i n relevant part as follows: 

1. A county may, except as expressly 
li m i t e d by the Constitution, and i f not 
inconsistent with the laws of the general 
assembly] exercise any power and perform any 
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function i t deems appropriate to protect and 
preserve the rights, privileges and property 
of the county or i t s residents, and to 
preserve and improve the peace, safety, 
health, welfare, comfort, and convenience of 
i t s residents. . . 

•k * * 

3. The enumeration of a s p e c i f i c power of 
a county, the repeal of a grant of power, or 
the f a i l u r e to state a s p e c i f i c power does 
not l i m i t or r e s t r i c t the general grant of 
home rule power conferred by the Constitution 
and this section. A county may exercise i t s 
general powers subject only to limitations 
expressly imposed by a state law. 

4. An exercise of a county power i s not 
inconsistent with a state law unless i t i i ~ 
i r r e c o n c i l a b l e with the state law"! 

5. A county s h a l l substantially comply 
with a procedure established by a state law 
for exercising a county power unless a state 
law provides otherwise. I f a procedure i s 
not established by state law, a county may 
determine i t s own procedure for exercising 
the power. 

* * * 
(emphasis added) 

In 1979 Op.Att'yGen. 54 we discussed the general impact of 
the county home rule amendment. In p a r t i c u l a r , we addressed the 
question of when a state law would be inconsistent with exercise 
of a county's home rule power. We stated that this l i m i t a t i o n on 
a county's home rule authority: 

. . . can be termed one of "preemption." 
That i s to say that i n any given area the 
state, by broad and comprehensive l e g i s l a ­
t i o n , has intended to exclusively regulate 
the subject matter. Where "preemption" i s 
applicable, any l o c a l government regulation 
regardless of content, i s inconsistent with 
the pervasive l e g i s l a t i o n . ( c i t a t i o n omit­
ted) 
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1979 Op.Att'yGen. at 59. Though this opinion was issued prior to 
the enactment of § 331.301, we looked to the Supreme Court's 
interpretation of an i d e n t i c a l act, which i s now found i n 
§ 364.2(3) and provides: 

An exercise of a c i t y power i s not inconsis­
tent with a state law unless i t i s irrecon­
c i l a b l e with the state law. 

We ci t e d the decision of Green v. City of Cascade, 231 N.W.2d 882 
(Iowa 1973) , i n which the Supreme Court stated that pursuant to 
this provision, state laws are to be interpreted " i n a way to 
render them harmonious with [municipal] ordinances unless the 
court or other body considering two measures cannot reconcile 
them, i n which event the state law prev a i l s . " 231 N.W.2d at 890. 
In sum, we concluded that pursuant to home rule, a county should 
l i b e r a l l y construe i t s powers except i n the area of, i n t e r a l i a , 
exclusive state control. 1979 Op.Att'yGen. at 61-62. 

As set forth above, §§ 331.776 and 331.777 create the public 
defender system, and § 331.778 provides for court-appointed 
attorneys. I t i s our opinion the legislature has thus created a 
comprehensive scheme for the provision of legal representation 
for indigent criminal defendants. This scheme contemplates use 
of one of two designated statutory alternatives, and does hot 
expressly provide for any other method of providing this repre­
sentation. We believe that state law has thereby preempted a 
county's authority to substitute i t s own plan for providing 
representation for indigent criminal defendants. Accordingly, i t 
i s our opinion that the county has no independent home rule 
authority to enact the plan you propose i n your opinion request 
because such a plan would be inconsistent with state law. 

However, we believe i t i s possible to implement a plan 
similar to that you propose under the provisions of §§ 331.776 
and 331.777. Section 331.776(1) allows the board to establish 
the o f f i c e of public defender. While nominations for that 
position are to be submitted by the d i s t r i c t court judges of the 
d i s t r i c t pursuant to § 331.776(2), the board has f i n a l appoint­
ment power pursuant to this same subsection. The board also 
determines appropriate compensation for this p o s ition. 
§ 331.776(4). While the board may provide an o f f i c e for the 
public defender pursuant to § 331.776(5), the board does have the 
option under this subsection of paying a set allowance for 
overhead expenses. F i n a l l y , while § 331.776(6) allows the board 
to require the public defender "to devote f u l l time to the 
discharge of the duties of o f f i c e and not engage i n the practice 
of law," this provision i s not mandatory. 
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Some question exists as to the meaning of the l a s t sentence 
of § 331.776(6), which provides: 

A public defender or assistant public de­
fender may be a member of a law partnership 
or a professional corporation on leave of 
absence. 

This language simply authorizes a public defender or an assistant 
public defender to remain associated with, but on leave of 
absence from, his or her private law firm upon assuming a posi­
tion i n the public defender's o f f i c e . Arguably, this section 
prohibits a part-time public defender or assistant from continu­
ing to practice privately with his or her law firm. However, i t 
i s our opinion that this language applies only to full-time 
public defenders or the i r assistants who have been prohibited by 
the supervisors from continuing i n private practice. See 
§ 331.776(6). We believe the sole purpose of this language i s to 
eliminate any confusion by expressly authorizing a ful l - t i m e 
public defender to remain on leave of absence from his or her 
firm rather than requiring the public defender to sever a l l t i e s 
with the firm. 

We base our conclusion on the fact that the above-quoted 
language i s contained i n a section immediately preceded by 
language vesting the supervisors with the discretion to require a 
public defender or an assistant to devote f u l l time to that 
position. We therefore do not believe the l e g i s l a t u r e intended 
this language to apply to part-time public defender positions, 
and that such part-time persons may continue to practice law 
priv a t e l y . A contrary result would l i k e l y deter many q u a l i f i e d 
persons from surrendering full-time employment for a part-time 
public defender position, and correspondingly eliminate for many 
smaller counties the option of providing indigent criminal 
defense through a part-time public defender system. We do not 
believe the le g i s l a t u r e intended this result. 

Accordingly, the county could appoint a member of a private 
firm to serve as public defender without requiring that person to 
surrender his or her position with that firm, and provide that 
person with a set allowance for operating expenses rather than 
providing an actual o f f i c e . Because this expense, as well as the 
amount of compensation, would be fixed, the county could avoid 
the cost and budgeting problems your county has faced with the 
court appointment system. F i n a l l y , § 331.777(4) authorizes the 
person appointed as public defender to appoint the number of 
assistants and other personnel as approved by the board; the 
board i s to determine the compensation for these positions. 
Again, these salaries would be fixed expenses. In sum, we 
believe that §§ 331.776 and 331.777 provide for either a f u l l or 
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part time public defender system, depending on the needs of 
particular counties. As with the county attorney system, the 
public defender system allows members of a private law firm to 
assume the duties of the o f f i c e of public defender without 
surrendering the a b i l i t y to engage i n the private practice of 
law, so long as there i s f u l l compliance with §§ 331.776 and 
331.777. The l e g i s l a t u r e c l e a r l y provided f o r such f l e x i b i l i t y 
because i n many Iowa counties, as there i s no need for a f u l l -
time county attorney, there i s no need for a full-time public 
defender. 

We note that 1983 Iowa Acts, Ch. 186, the court reorganiza­
tion b i l l , amends many portions of the existing law r e l a t i n g to 
the o f f i c e of public defender (see Ch. 186, §§ 10092-10095) and 
the provision of representation for indigent defendants (see, 
e.g., Ch. 186, §§ 10135-10139, 10143-10147). These provisions do 
not go into effect u n t i l July 1, 1987, when the state assumes 
r e s p o n s i b i l i t y for and the costs of indigent defense. Ch. 186, 
§ 10301(6). This opinion does not attempt to address your 
questions i n l i g h t of these future changes i n the law. 

In conclusion, i t i s our opinion that a county's home rule 
authority to create an independent system for providing repre­
sentation for indigent criminal defendants i s preempted by 
§§ 331.776-778, which authorize the county to either create a 
public defender system or use the court-appointment system. 
However, the public defender system does allow the board of 
supervisors the discretion to appoint a private attorney as 
part-time public defender. This person could, with board 
approval, maintain a part-time private practice, operate the 
public defender o f f i c e r out of the private law firm's o f f i c e , and 
appoint a member of the firm as assistant public defender. 

We do not address the question of whether, after a public 
defender system i s created, the d i s t r i c t court retains the 
authority to appoint counsel pursuant to § 331.778 in situations 
the court deems appropriate. 

TOW: rep 

l e r a l 



JUDGES: j u d i c i a l R e t i r e m e n t System; I n t e r e s t on P u r c h a s e d 
Coverage, H.F. 2528 § 28. Ch. 605A; § 605A.5. A d i s t r i c t 
a s s o c i a t e j u d g e who e x e r c i s e s t h e o p t i o n t o j o i n t h e J u d i c i a l 
R e t i r e m e n t System and to cease t o be a member of IPERS p u r s u a n t 
t o House F i l e 2528 i s not o b l i g a t e d to pay i n t e r e s t i n a d d i t i o n 
t c the amount s p e c i f i e d i n House F i l e 2528. ( F o t t o r f f t o 
O ' B r i e n , C o u r t A d m i n i s t r a t o r , 6/19/84) #34-6-7(L) 

June 19, 19 8 4 

W i l l i a m J . O ' B r i e n 
Court A d m i n i s t r a t o r 
S t a t e C a p i t o l 
I, 0 C A L 

Dear Mr. O ' B r i e n ; 

You have r e q u e s t e d an o p i n i o n o f the A t t o r n e y G e n e r a l 
c o n c e r n i n g House F i l e 2528 which, a u t h o r i z e s d i s t r i c t a s s o c i a t e 
j u d g e s to become members of t h e J u d i c i a l R e t i r e m e n t System. You 
p o i n t out t h a t House F i l e 2528, wh i c h was p a s s e d i n the 1984 
l e g i s l a t i v e s e s s i o n , a u t h o r i z e s d i s t r i c t a s s o c i a t e j u d g e s t o 
become members c f the J u d i c i a l R e t i r e m e n t System and t o be 
c r e d i t e d w i t h p a s t s e r v i c e as a d i s t r i c t a s s o c i a t e judge o r 
f u l l - t i m e m a g i s t r a t e by c o n t r i b u t i n g a s p e c i f i c amount based, on 
the b a s i c s a l a r y f o r the e n t i r e p e r i o d o f s e r v i c e b e f o r e J u l y 1, 
1984, as w e l l as accumulated, c o n t r i b u t i o n s p r e v i o u s l y made to the 
Iowa P u b l i c Employees R e t i r e m e n t System (IPERS) . You. ask whether 
a d i s t r i c t : a s s o c i a t e j u d g e who e x e r c i s e s t h i s o p t i o n t o j o i n t h e 
J u d i c i a l R e t i r e m e n t System must a l s o pay i n t e r e s t i n a d d i t i o n t c 
the amount, s p e c i f i e d i n House F i l e . 2528. I n our o p i n i o n a 
d i s t r i c t a s s o c i a t e j u d g e who e x e r c i s e s t h e o p t i o n t c j o i n t h e 
J u d i c i a l R e t i r e m e n t System and t o cease t o be a member o f IPERS 
p u r s u a n t t o House F i l e 2528 i s n o t o b l i g a t e d to pay i n t e r e s t : i n 
a d d i t i o n t o t h e amount s p e c i f i e d i n House F i l e 2528. 
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House F i l e 2528 p r o v i d e s t h r e e r e t i r e m e n t b e n e f i t o p t i o n s 
f o r a f u l l - t i m e j u d i c i a l m a g i s t r a t e who became a. d i s t r i c t a s s o c i ­
a t e judge on January 1, 1981 p u r s u a n t t o s t a t u t e o r a p e r s o n who 
was a p p o i n t e d a d i s t r i c t a s s o c i a t e judge, between J a n u a r y 1, 1981 
and June 30, 1984 and i s a member o f IPERS on June 30, 1984: 

1. To r e m a i n c o v e r e d under t h e Iowa p u b l i c 
employees' r e t i r e m e n t system p u r s u a n t t o c h a p t e r 
97B. 

2. To commence coverage under t h e j u d i c i a l 
r e t i r e m e n t system p u r s u a n t t c c h a p t e r 602, a r t i c l e 
9, p a r t 1, e f f e c t i v e J u l y 1, 1984, but t o become 
an i n a c t i v e member o f t h e Iowa p u b l i c employees' 
r e t i r e m e n t system p u r s u a n t t o c h a p t e r 97B and 
remain e l i g i b l e f o r b e n e f i t s under s e c t i o n 97B.49 
f o r t he p e r i o d o f membership s e r v i c e under c h a p t e r 
97B. 

3. To commence c o v e r a g e under t h e j u d i c i a l 
r e t i r e m e n t system p u r s u a n t t o c h a p t e r 602, a r t i c l e 
9, p a r t 1, r e t r o a c t i v e t o the date the d i s t r i c t 
a s s o c i a t e judge became a d i s t r i c t a s s o c i a t e j u d g e 
o r a f u l l - t i m e j u d i c i a l m a g i s t r a t e , w h i c h e v e r was 
e a r l i e r , and. t o cease t c be a member o f the Iowa 
p u b l i c employees' r e t i r e m e n t system, e f f e c t i v e 
J u l y 1, 1984. 

K.F. 2528 § 28. Your i n q u i r y f o c u s e s on o p t i o n number t h r e e 
w h i c h a u t h o r i z e s d i s t r i c t a s s o c i a t e j u d g e s t o j o i n t he J u d i c i a l 
R e t i r e m e n t System and t o cease t o be a member o f IPERS. 

House F i l e 2528 s p e c i f i c a l l y d e l i n e a t e s t h e c o n t r i b u t i o n t o 
the j u d i c i a l r e t i r e m e n t f u n d r e q u i r e d under t h e e x e r c i s e o f 
o p t i o n number t h r e e . A d d i t i o n a l language under s u b s e c t i o n t h r e e 
e x p r e s s l y s t a t e s : 

The Iowa department o f j o b s e r v i c e s h a l l t r a n s m i t 
by J a n u a r y 1, 1985 t o t h e s t a t e c o u r t a d m i n i s t r a ­
t o r f o r d e p o s i t i n the j u d i c i a l r e t i r e m e n t f u n d 
the d i s t r i c t a s s o c i a t e j u d g e ' s a c c u m u l a t e d c o n t r i ­
b u t i o n s as d e f i n e d i n s e c t i o n 97B.4I, s u b s e c t i o n 
13 f o r t h e j u d g e ' s p e r i o d o f membership s e r v i c e as 
a d i s t r i c t a s s o c i a t e j u d g e o r f u l l - t i m e j u d i c i a l 
ma g i s t r a t e , o r b o t h . B e f o r e J u l y 1_, 1986, o r a_t 
r e t i r e m e n t p r e v i o u s t o t h a t d a t e , a d i s t r i c t 
a s s o c X a t e 3uctge who "becam.es a memoer o f "the 
judiciaT"~ retTrement system p u r s u a n t " to t h i s 
s u b s e c t i o n s h a l l contribute to the j u d i c i a l ' retIrlJmTeht fund an amount equal"to the difference 
between four per-cent of" the d i s t r i c t as £ o p i a t e 
J udge rs" to~t"al basic salary for the entire period' 
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o f s e r v i c e b e f o r e J u l y 1,_ 198A as _a 6 i s t r i c t 
a s s o c i a t e "judge or ~ j u d xcTa'l "magistrace , o r p o t t i . 

d" 1 s 1: r i c t as"socxate j u d g .•r s _accunu'iatec 
c o n t r r b u u l o n s _tlransmitted" by thg_ G o p a r t m e n t \ p y 3 
s e r y i c t i t o t h e _ s t a t e " c o u r t _ s . d m i n i s t r a t o r _ _ p \ i r r , u a n t 
t o " t h i s stub £ ac t i c n . t h e d i s t r i c t a s s o c i a t e 
judge"'s c o n t r i b u t i o n , s h a l l n o t be l i m i t e d t o t h e 
amount s p e c i f i e d i n s e c t i o n 602.9104, s u b s e c t i o n 
1. The s t a t e c o u r t a d m i n i s t r a t o r s h a l l c r e d i t a 
d i s t r i c t : a s s o c i a t e jtidge with, s e r v i c e under the 
j u d i c i a l r e t i r e m e n t system f o r - the p e r i o d o f 
s e r v i c e f o r w h i c h c o n t r i b u t i o n s a t t h e f o u r 
p e r c e n t l e v e l a r e rna.de. 

If.F, 2528 § 28(3} (emphasis added). Under t h i s l anguage a 
d i s t r i c t a s s o c i a t e j u d g e who e l e c t s t c commence co v e r a g e under 
the J u d i c i a l R e t i r e m e n t System and to cease t o be a. maiim-er o f 
IPERS s h a l l c o n t r i b u t e t o t h e j u d i c i a l r e t i r e m e n t f u n d a::\ amnunt 
e q u a l t o t h e d i f f e r e n c e between f o u r p e r c e n t of t h e d i s t r i c t 
a s s o c i a t e j u d g e ' s t o t a l b a s i c s a l a r y f o r the e n t i r e p e r i o d o f 
s e r v i c e b e f o r e J u l y 1, 1984, as a d i s t r i c t a s s o c i a t e j u d g e or 
j u d i c i a l m a g i s t r a t e ; o r b o t h , and t h e d i s t r i c t a s s o c i a t e j u d g e ' s 
accumulated c o n t r i b u r i o n s t r a n s m i t t e d by the Department o f Job 
S e r v i c e t o t h e S t a t e C o u r t A d m i n i s t r a t o r . 

We f i n d no a u t h o r i t y i n Reuse F i l e 2528 t o i n c l u d e i n t e r e s t 
i n t h e c o n t r i b u t i o n r e q u i r e d t o purch a s e .coverage f o r p a s t 
s e r v i c e . When the language o f a s t a t u t e i s c l e a r and p l a i n , 
t h e r e i s no room f o r c o n s t r u c t i o n and the s t a t u t e s h o u l d be 
a p p l i e d a c c o r d i n g t o i t s terms. H i n d e r s v. C i t y o f Ames, 329 
N.W.2d 654, 655 (Iowa 1983). Rouse 'TD."e~^5l>0" "has " c l e a r l y and 
p l a i n l y d e l i n e a t e d the f a c t o r s f o r d e t e r m i n i n g the c o n t r i b u t i o n 
r e q u i r e d t c p u r c h a s e coverage f o r p a s t s e r v i c e . House F i l e 2528 
has n o t i n c l u d e d i n t e r e s t among t h e s e f a c t o r s . A p p l y i n g t h e 
p r i n c i p l e t h a t , when t h e language o f a s t a t u t e i s c l e a r and 
p l a i n , ' there, i s no room f o r c o n s t r u c t i o n and the s t a t u t e s h o u l d 
be a p p l i e d a c c o r d i n g t o i t s t e r n s , we c o n c l u d e the f a c t o r s f o r 
d e t e r m i n i n g t h e c o n t r i b u t i o n s e t o u t i n House F i l e 2528 s h o u l d be 
a p p l i e d as p r o v i d e d w i t h o u t i n c l u d i n g i n t e r e s t . 

We are. aware t h a t the o m i s s i o n o f i n t e r e s t as a f a c t o r i n 
the de t e r n i n a t i o n o f t h e c o n t r i b u t i o n r e q u i r e d t o p u r c h a s e 
c o v e r a g e f o r p a s t s e r v i c e i s a d e p a r t u r e from p a s t p r a c t i c e . In. 
1968 t h i s o f f i c e i s s u e d an o p i n i o n , s t a t i n g t h a t a j u d g e who has 
v o l u n t a r i l y w i t h d r a w n from t h e ' J u d i c i a l R e t i r e m e n t System and 
seeks r c a o m i s s i o n must: make c o n t r i b u t i o n s e q u a l t o t h a t r e q u i r e d 
f o r t h e e n t i r e p e r i o d o f s e r v i c e and pay i n t e r e s t on the d e l a y e d 
c o n t r i b u t i o n s . 1968 Cp. A t t ' y Gen. 635, 636. T h i s o p i n i o n was 
based on a s t a t u t o r y r e q u i r e m e n t t h a t no .person r e c e i v e an 
a n n u i t y " u n l e s s he s h a l l have c o n t r i b u t e d . . . t o t h e j u d i c i a l 
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r e t i r e m e n t fund f o r the e n t i r e p e r i o d o f h i s s e r v i c e . ' " Iowa Code 
§ G05A.5 (1963). T h i s s t a t u t e s t i l l e x i s t s i n s u b s t a n t i a l l y 
s i m i l a r form. Iowa Code § 605A.5 (1983). House F i l e 2528', 
however, i s a l a t e r s t a t t i t e t h a t a d d r e s s e s t h e terms under w h i c h 
a s p e c i f i c c l a s s o f p e r s o n s may p u r c h a s e coverage f o r p a s t 
s e r v i c e . O r d i n a r i l y , a l a t e r , s p e c i f i c s t a t u t e p r e v a i l s i n a 
c o n f l i c t w i t h an e a r l i e r , g e n e r a l s t a t u t e . P e t e r s v. Iowa 
Employment S e c u r i t y Commission, 248 N.W.2d 92, 96 (Iowa 1976)." 
A c c o r d i n g l y , the p r o v i s i o n s ' o f House F i l e 2528', w h i c h do not; 
i n c l u d e i n t e r e s t , s h o u l d p r e v a i l . 

I n summary, i t i s our o p i n i o n t h a t a d i s t r i c t a s s o c i a t e 
j u d g e who e x e r c i s e s t h e o p t i o n t o j o i n t h e J u d i c i a l R e t i r e m e n t 
System and t o cease t o be a.member of IPERS p u r s u a n t t o House 
F i l e 2528 i s not o b l i g a t e d t o pay I n t e r e s t i n a d d i t i o n t o the 
amount s p e c i f i e d i n House F i l e 2528. 

S i n c e r e l y 

A s s i s t a n t A t t o r n e y G e n e r a l 

J F P / c j c 



UNCLAIMED PROPERTY: . Safe, d e p o s i t boxes. Iowa Code Ch. 556; Iowa 
Code §§ 556.1, 556.2, 556.11, 556.12, 556.13 (1983) . Based on 
the p r o v i s i o n s o f the Iowa U n c l a i m e d P r o p e r t y A c t , t h e s t a t e 
t r e a s u r e r has the a u t h o r i t y t o assume c u s t o d y o f t h e c o n t e n t s o f 
u n c l a i m e d s a f e d e p o s i t boxes p r e s e n t l y i n the p o s s e s s i o n o f the 
C o m p t r o l l e r o f the C u r r e n c v . (Lyman to F i t z g e r a l d . State. T r e a ­
s u r e r , 6/19/34) #84-6-4(L) 

June 19, 198 4 

The H o n o r a b l e M i c h a e l L. F i t z g e r a l d 
S t a t e T r e a s u r e r 
S t a t e C a p i t o l 
L O C A L 

Dear T r e a s u r e r F i t z g e r a l d : 

I n a r e c e n t l e t t e r t o t h i s o f f i c e , you r e q u e s t e d an o p i n i o n 
c o n c e r n i n g the s t a t u s o f t h e c o n t e n t s o f u n c l a i m e d s a f e d e p o s i t 
boxes w h i c h were removed from f a i l e d n a t i o n a l banks l o c a t e d i n 
Iowa d u r i n g t h e 1930s. These s a f e d e p o s i t boxes a r e c u r r e n t l y i n 
the p o s s e s s i o n o f t h e U n i t e d S t a t e s C o m p t r o l l e r o f t h e C u r r e n c y . 

I . 

P u r s u a n t t o the p r o v i s i o n s o f t h e Garn~St. Germain D e p o s i t o ­
r y I n s t i t u t i o n s A c t o f 1982 ( h e r e i n a f t e r r e f e r r e d t o as the "Gam 
A c t " ) , 12 U.S.C. § 216, a s t a t e may t a k e c u s t o d y o f t h e c o n t e n t s 
o f s a f e d e p o s i t boxes o f c l o s e d n a t i o n a l banks i n t h e p o s s e s s i o n 
o f t h e C o m p t r o l l e r o f the C u r r e n c y ( h e r e i n a f t e r r e f e r r e d t c as 
t h e " U n i t e d S t a t e s C o m p t r o l l e r " ) . 

S e c t i o n 7 3 3 ( b ) ( 1 ) o f the Gam A c t , 12 U.S.C. § 2 1 6 b ( a ) ( l ) , 
e x p r e s s l y r e q u i r e s the United. S t a t e s C o m p t r o l l e r to d e l i v e r 
u n c l a i m e d p r o p e r t y t o a s t a t e a f t e r r e c e i v i n g p r o o f t h e r e f r o m I t 
i s e n t i t l e d t o t h e p r o p e r t y . S e c t i o n 732(3) o f t h e A c t , 12 
U.S.C. § 2 1 6 s ( 3 ) , a l l o w s s t a t e s t o c l a i m the u n c l a i m e d p r o p e r t y 
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". . . under a p p l i c a b l e s t a t u t o r y law, a s s e r t i n g a d e m o n s t r a b l e 
l e g a l i n t e r e s t i n t i t l e t o , o r c u s t o d y or p o s s e s s i o n o f , un­
c l a i m e d p r o p e r t y . 1 1 

Iowa Code Chapter 556 (1 9 8 3 ) , w h i c h embodies much o f the 
1954 U n i f o r m D i s p o s i t i o n o f U n c l a i m e d P r o p e r t y A c t as r e v i s e d , i n 
1966, g i v e s t h e S t a t e o f Iowa a. dem o n s t r a b l e l e g a l i n t e r e s t i n 
t i t l e t o , c u s t o d y , and p o s s e s s i o n o f abandoned p r o p e r t y as s e t 
f o r t h t h e r e i n . S e c t i o n 556.2 o f t h e Iowa Code, e x p r e s s l y presumes 
t h a t t h e c o n t e n t s o f u n c l a i m e d s a f e d e p o s i t boxes a r e abandoned: 

The f o l l o w i n g p r o p e r t y h e l d o r owing by a b a n k i n g 
o r g a n i z a t i . c n . . . i s presumed, abandoned: (4) any 
funds o r o t h e r p e r s o n a l p r o p e r t y , t a n g i b l e o r 
i n t a n g i b l e , removed f r o m a s a f e d e p o s i t box or any 
o t h e r s a f e k e e p i n g r e p o s i t o r y [ o r agency o r c o l l a t ­
e r a l d e p o s i t box] i n t h i s s t a t e on w h i c h the l e a s e 
o r r e n t a l p e r i o d has e x p i r e d , due t o nonpayment o f 
r e n t a l charges o r o t h e r r e a s o n , o r any s u r p l u s 
amounts a r i s i n g f r om t h e s a l e t h e r e o f p u r s u a n t t c 
law, t h a t have been u n c l a i m e d by the owner f o r 
more than seven y e a r s from the date on w h i c h t h e 
l e a s e o r r e n t a l , p e r i o d e x p i r e d . 

A " b a n k i n g o r g a n i z a t i o n " means any bank and. t h u s i n c l u d e s a 
n a t i o n a l bank. Iowa Code 5 556.1(1) (1983). 

The p r o v i s i o n s o f t h e s t a t e ' s abandoned p r o p e r t y lav? apply-
t o p r o p e r t y i n the p o s s e s s i o n o f the U n i t e d S t a t e s C o m p t r o l l e r . 
Iowa Code § 556.1 (1983), s u b s e c t i o n s 4 and 6, s t a t e r e s p e c t i v e l y 
t h a t ; 

§ 1(4) " H o l d e r " means any p e r s o n i n p o s s e s s i o n 
o f p r o p e r t y s u b j e c t t o t h i s A c t . . . . 

§ 1(6) " P e r s o n " means amy government o r p o l i t i ­
c a l s u b d i v i s i o n , p u b l i c c o r p o r a t i o n [ o r ] p u b l i c 
a u t h o r i t y . . . . 

I I . 

The 62nd Iowa G e n e r a l A s s e m b l y " a d o p t e d t h e U n i f o r m D i s p o s i ­
t i o n o f U n c l a i m e d P r o p e r t y A c t . 1967 Iowa A c t s Ch. 391. W h i l e 
t h e r e a r e no Iowa cases under t h e A c t , numerous cases f rom o t h e r 
j u r i s d i c t i o n s have c o n s t r u e d t h e o p e r a t i o n and e f f e c t o f c u s t o ­
d i a l u n c l a i m e d p r o p e r t y l e g i s l a t i o n . A l l d e c i s i o n s have c o n c l u d ­
ed t h a t one o f the p r i m a r y p u r p o s e s i s t o r e u n i t e t h e m i s s i n g 
owner w i t h the u n c l a i m e d p r o p e r t y . 

In t h e f i r s t Supreme C o u r t case to r e v i e w a s t a t e ' s un­
c l a i m e d p r o p e r t y law, the c o u r t u p h e l d the c o n s t i t u t i o n a l i t y o f 
M a s s a c h u s e t t s ' l e g i s l a t i o n r e a s o n i n g as f o l l o w s : 
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The s t a t u t e d e a l s w i t h a c c o u n t s o f an absent 
owner, who has so l o n g f a i l e d t o e x e r c i s e any a c t 
of ownership as t o r a i s e the p r e s u m p t i o n t h a t he 
has abandoned h i s p r o p e r t y . And i f h i s r e p r e s e n ­
t a t i v e appears t o c l a i m i t ; o r f a i l i n g t h a t , u n t i l 
i t s h o u l d be e s c h e a t e d t o the s t a t e . The r i g h t 
and power so to l e g i s l a t e i s undoubted. P r o v i d e n t 
I n s t i t u t i o n f o r Savi n g s v. Malone, 221 U.S. 660. 
b t 2 7 3 1 s T U t T ' T e i : 3 F .L:FcT'7;W7~9'03 (1911). 

S i m i l a r l y t he Supreme. Court i r • c o n s i d e r i n g t he p r o v i s i o n s o f 
New Y o r k ' s abandoned p r o p e r t y law c o n c l u d e d : 

There i s ample p r o v i s i o n f o r n o t i c e t c b e n e f i ­
c i a r i e s and f o r a d m i n i s t r a t i v e and j u d i c i a l 
h e a r i n g o f t h e i r c l a i m s and payment o f same. 
There i s no p o s s i b l e i n j u r y t o any b e n e f i c i a r y . 
CoiT.-ioctlcu t M u t u a l L i f e I n s u r a n c e Co. v. r'oorm 
:OT"T ; S7" "37T;" 7 7 7 , " " ' 7 , - 7 7 7 . 7 . 6 S . 2 7 r 7 V 7 8 737 
869 ; 870 (1947). 

Numerous s t a t e c o u r t s have r e v i e w e d the p r o v i s i o n s o f t h e i r 
c u s t o d i a l abandoned p r o p e r t y l e g i s l a t i o n . For example, the 
purpose o f the 1954 U n i f o r m D i s p o s i t i o n o f Un c l a i m e d P r o p e r t y A c t 
has been e x p l a i n e d as f o l l o w s : " " 

The o b j e c t i v e s o f the A c t a r c t o p r o t e c t unknown 
owners by l o c a t i n g them and r e s t o r i n g t h e i r 
p r o p e r t y t o them and t o g i v e the s t a t e r a t h e r t h a n 
the h o l d e r s o f u n c l a i m e d p r o p e r t y the b e n e f i t o f 
the use o f i t . . . . Douglas M r c j r a f t Co_. v. 
C r a n s t o n , 58 C a l . 2 d 462," 763, 27 77a! . Rptr ' 7 TPS J.~" 
37T'P72c! 819 (1962) . 

In. a c c o r d . C o r v v . _ P u b l i c _ U t i l i t y C o m m i s s i o n . . 83 C a l . 3 d 
5 2 2 , 658 P . 2 d 7 4 9 , " 7 . 8 T ' ~ X a T . 7 7 p 7 r " ~ '387"" '7 i7S3T7 'T6i.u.e C r o s s _ o f 
N c r t i a e r n C a l i f o r n i a v . C o r y , 120 C a l . A p p . 3 d 7 2 3 , TV4~"~CaHR'V J t i :7 
977 ( i M T ) ; S 7 r e e 7 " ' A c t o ' r y 7 " G u : i l d j a n e v . C o r v , 91 C a l . App . 3d. i l l , 
154 C a l . R p t r ' . ' TT(TS7?T; sT.ate"v7 Pac£r^_Tor E a s t : _ L i n e I n c . , 261 
C a l . Anp . 2 d 609 , 68 C a l . R n t r . " 67 " 71968 ) 7 Rao 7 1 c e x 7eT7~ C 7 T l a l m n 
y . M a r s h a l F i e l d h C o . , 83 1 1 1 . A p p . 3 d 811 7~7'07 " 77L . 2 d ' 3 t v f 7i7307V 
A 7 7 [ e 7 s o r i " " N a t 1 i " 7an7"~v. R e e v e s , 293 Fay. 7 3 5 , 170 S . M . 2 d 350 
7 l 9 4 ' 2 y y ~ " . ^ ^ 575 ( 1 9 4 3 ) , a f f ' d s u b i a o m . 
A n d e r s o n . ! 7 a t T i Bank_ v , J L u c f c e t t , 321 U . S . 2 3 3 , 64 " T T 7 t 7 3 ' v t 7'h"8 
L . E d " 7 9 2 "T l9771 7 " ' 7 o i m . s i a n a JIosjm__ S e r v . Xuc . v : _ C o l l e c t o r ^ o f 
R e v e n u e . 293 S o . 2d~ lT6T "7La7 7 7 . " A p p 7 T 9 ~ ? 4 1 "j ~ : ! i n n e s 7 7 7 r . / ^ j f i r h " 
Nat7L_]jai-ik o f S t . P a u l , 313 N 7 7 2 d 390 ( M i n n , T 9 8 I f7"T777' ' a f i /aa f 
TjTdsmls77d 7v7r 'Td777oT_" ' ]ur isdiet? cay , 456 U . S . 9 6 7 , 102 S7c17~77777 
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A c c o r d i n g l y , p u r s u a n t t o Iowa Code § 5 66.12. (1983), the 
s t a t e t r e a s u r e r , in. a t t e m p t i n g t o l o c a t e t h e l a w f u l owners of the 
u n c l a i m e d p r o p e r t y , w i l l a d v e r t i s e t h e i r names i n newspapers of 
g e n e r a l c i r c u l a t i o n i n the c o u n t y w h i c h i n c l u d e s the l a s t known 
add r e s s o f airs'- p e r s o n t o be named i n the n o t i c e , o r i f no l a s t 
known a d d r e s s e x i s t s , the n o t i c e i s to be p u b l i s h e d i n the count]/ 
i n w h i c h th e h o l d e r o f the abandoned p r o p e r t y has o r had i t s 
p r i n c i p a l p l a c e o f b u s i n e s s i n t h e s t a t e . S e c t i o n 556.12 a l s o 
r e q u i r e s t h e s t a t e t r e a s u r e r t o m a i l a ' n o t i c e t o each p e r s o n who 
appears t o be e n t i t l e d , to abandoned p r o p e r t y , p r o v i d e d t h a t such 
p e r s o n s ' a d d r e s s e s are a v a i l a b l e and the unclaimed, p r o p e r t y 
i n v o l v e d , has a v a l u e o f $25 o r more. On o c c a s i o n , the s t a t e 
t r e a s u r e r has taken f u r t h e r , a l b e i t d i s c r e t i o n a r y , s t e p s to 
l o c a t e m i s s i n g owners o f u n c l a i m e d p r o p e r t y , i n c l u d i n g a d v i s i n g 
the media o f t h e e x i s t e n c e o f such p r o p e r t y . 

I I I . 

U n c l a i m e d p r o p e r t y l e g i s l a t i o n has always been c o n s t r u e d t c 
a p p l y r e t r o a c t i v e l y t o p r o p e r t y i n e x i s t e n c e a t t h e time o f 
a d o p t i o n o f t h e l e g i s l a t i o n . The o n l y l i m i t a t i o n w h i c h has been 
p l a c e d on t h e r e t r o a c t i v e o p e r a t i o n o f such l e g i s l a t i o n i s t h a t 
i n most s t a t e s t h e s t a t u t o r y p r o v i s i o n s w i l l not. be c o n s t r u e d so 
as to r e v i v e c l a i m s on w h i c h the s t a t u t e o f l i m i t a t i o n s as 
between the h o l d e r and the owner has e x p i r e d . 

I n S e c u r i t y S a v i n g s _Bank v_. C a l i f o r n i a . , 263 U.S. 282, 44 
S.Ct. 108,' 68 T.¥d. "TOT " Q9T3) , tine Supreme Cou r t h e l d t h a t 
a p p l i c a t i o n o f C a l i f o r n i a ' s u n c l a i m e d p r o p e r t y law t o d e p o s i t s 
more th a n 30 y e a r s o l d d i d n o t v i o l a t e the C o n t r a c t s Clause, i n 
the F e d e r a l C o n s t i t u t i o n , The C o u r t reasoned t h a t "The c o n t r a c t 
o f d e p o s i t does n o t g i v e t h e banks a. t o n t i n e r i g h t t o r e t a i n the 

n . l c o n t i n u e d 

72 L.Ed.2d 840 (1982); I n r e ' Montana P a c . _ 0 i 1_and_ Gas Co., 614 
P,2d 1045 (1980); S t a t e v 7 J e f f e r s o n " L a k e S u l p h u r 'Co., 36 K.J. 
577 , 178 A. 2d 329 7l9~62") r" "State "v. S p e r f y * & " H u t c h i n s o n Co., 23 
N.J. 38, 127 A.2d 169 C1956); P e n n s y l v a n i a v. 'ICefvTcIc, 114 K.J. 
Super. 1, 274 A. 2d 626 (Ch. D i v . 1971), r e v T per" c u r l am, 60 N.J. 
289, 288 A. 2d 289 (1972); I n r e Mens_cheTrencrt's J E'state, 283 A.D. 
463, 128 N.Y.S.2d 738 (1954") s ~a|.P'd7 8" N.Y .2d l0~9T, 208 N.Y.S,'2d 
453, 179 N.E.2d 902 ( I 9 6 0 ) ; I n ~ r e A p p l i c a t i o n o f New York U n i v . , 
271 A.D. 131, 63 N.Y.S.2d 556" (194(f); I n re"_"Fh5J.ad"e_lphxa 'Elecu 
Ccu, 39 Pa.D.&C. 53 ( C P . 1940); South C a r o l i n a Tax'TTdimaV v. 
Y ork E l e c ^ Coop._,_Inc_. , 275 S.C. 326, 270""S."E.2d 'Q.6 TT98~Q)Y In 
re" Honks" Clu b 7 i n c . v. S t a t e , 64 Wash. 2d 845. 394 P. 2d 801 
T1T6V)" " 



Hon. M i c h a e l L. F i t z g e r a l d 
S t a t e Treasurer-
Page 5 

money i n the event i t i s not c a l l e d f o r bv the d e p o s i t o r , " 263 
U.S. a t 286, 68 L.Ed, at 306. 

S i m i l a r l y i n Anderson N a t i o n a l Bank v. Reeves. 293 ky. 735, 
3 70 S.W.2d 350 (1942 ) 77 B TF77" 29TliyT"''674, 172" S.VM2d 575 (1943), 
a f f ' d sub now. Anderson RYft'ional Bank v. L u c k e t t , 321 U.S. 283, 
'64 C C t 7 399V 87'T.Ec. "572 • vror: jry-6^F"KcrlxTckyTiba:- coned, p r o p e r ­
t y l a v was h e l d t o be v a l i d i n i t s a p p l i c a t i o n t o d e p o s i t s in a 
n a t i o n a l bank "mace b o t h u r i o r and subsequent t o t h e e f f e c t i v e 
d a t e o f the A c t , " 293 Ky. a t 744. 

I n P e n n s y l v a n i a v. 17v York, 4 07 U.S. 206, 92 S.Ct. 2075, 32 
L.Ed. 2d 6T3T TT9T2~)T"~thir'^uyureiHe C o u r t h e l d t h a t i t s 1965 r u l i n g 
i n Ttexas. y^mwjfejrsey, 379 U.S. 674, 65 S.Ct. 626. 13 L.Ed,2c 
596 (3.9~6~5) , r e g a r d i n g " v h i c h s t a t e c o u l d c l a i m abandoned p r o p e r t y 
a p p l i e d r e t r e a c t i v e l y t o money • o r d e r s i s s u e d by Western Union i n 
1980. The c o u r t t h e n n o t e d t h a t , " I n s o f a r as the i n v o c a t i o n o f 
any p r o v i s i o n o f t h e Revised. U n i f o r m D i s p o s i t i o n o f Unclaimed 
P r o p e r t y Act. [1966] would be i n c o n s i s t e n t w i t h t h i s d e c r e e , t h e 
de c r e e p r e v a i l s , " 407 U.S. at. 215 n.8, 85 S.Ct. at: 20S0 n.8. 
Thus, the Co u r t in. a d d r e s s i n g i t s e l f t o t h e Uni.form A c t p r o ­
m u l g a t e d i n 1966 n e c e s s a r i l y assumed i t s provision-.. 4; a p p l i e d t c 
p r o p e r t y abandoned 30 y e a r s p r i o r t c a d o p t i o n o f the A c t . 

The 1954 U n i f o r m D i s p o s i t i o n o f Un c l a i m e d P r o p e r t y A c t , a. 
r e v i s e d v e r s i o n o f vdiic'h was adopted by the Iowa L e g i s l a t u r e and 
c o d i f i e d a t Iowa.Code Chapter 556, p r o v i d e s a t y p i c a l example o f 
t h e r e t r o a c t i v e o p e r a t i o n o f abandoned p r o p e r t y l e g i s l a t i o n , 
S e c t i o n 2(d) o f the U n i f o r m A c t , w h i c h i s i d e n t i c a l t o Iowa Code 
§ 556 . 2(4) (1983) w i t h t h e e x c e p t i o n o f h o l d i n g p e r i o d s , presumed 
t h e abandonment o f t h e c o n t e n t s o f s a f e d e p o s i t boxes w h i c h have 
been u n c l a i m e d f o r "more th a n seven y e a r s . " S e v e r a l cases have 
c o n s t r u e d the U n i f o r m A c t t o make a l l e x i s t i n g abandoned p r o p e r t y 
subject. t o t h e U n i f o r m A c t p r o v i d e d o n l y t h a t the p r o p e r t y was 
n o t t i m e - b a r r e d on t h e e f f e c t i v e d a t e o f t h e l e g i s l a t i o n . See, 
?2j£&1*?. J ^ r cJ£iLf fc Co. _v. Cjcanston, 58 C a l . 2d 469, .374 P. 2d 819, "14 
CaT.Tiptr." 831 719177) "( r rexlstrmg"" abandoned p r o p e r t y i s s u b i eat t c 
th e A c t " ) ; C o u n t r y M u t u a l I n s u r a n c e Co. y. K n i g h t ,* 40 I I I . 2d 425, 
240 N.E .2d "'612 (T9~6~8~)~7 ; ;existing " a b a n d o n e d p r o p e r t y s u b j e c t t o 
t h e A c t " ) . 

In. a c c o r d , S t a t e v. S t a n d a r d O i l , 5 N.J. 281, 74 A.2d 565 
(1950), a f f ' d , 341'FrsT~"42o7'"'y 1 "S.Ct. '822, 95 L.Ed. 1078. (3.951); 
T r e a s u r e r and R e c e i v e r G e n e r a l v. John Hancock Mut. L i f e I n s . 

• T l T s l e y _ Bank o f KUwauke-e, 234 Wis. 375, 29T''N777" ~3OT~TIW077' 
^ e n n i ^ v ' a n i ' a ^ v ^ ' l ^ o J l i o n c ^ C e m e t a i T ^ C o ^ , 9 Pa.. D.&.C.2d 589 ( C P . 
19T6T; " S t a t e ""vT l ^ r t h w e s t e r n ITa c l o n a l Bank o f M i n n e a p o l i s , 219 
Minn. 47iTT8 " "KrC2?;~5F9(1^437. " ~ " 
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Congress i n t e n d e d t h a t s t a t e s would be e n t i t l e d t o c l a i m the 
u n c l a i m e d p r o p e r t y p u r s u a n t t o e x i s t i n g abandoned p r o p e r t y laws 
whenever adopted. The R e p o r t o f the Committee on B a n k i n g , 
.Rousing and Urban A f f a i r s , U n i t e d S t a t e s Senate, accompanying the 
Garn A.ct, p r o v i d e d : 

A s t a t e may a s s e r t a r i g h t t o p o s s e s s i o n o f any 
u n c l a i m e d p r o p e r t y d u r i n g the t w e l v e month c l a i m 
p e r i o d i f i t has a law, whcr icver adopted, t h a t 
p e r m i t s i t t o t a k e c u s t o d y o"f such p r o p e r t y . 

Any s t a t e w i t h s u c h _ a _ l a w s h a l l be deemed t o have 
p_rovi.ded_ j^denuate_ p r o o f " t h a t i t I s e n t i t l e d t o 
such" p r o p e r t y , w h i c h was removed" from a c l o s e d 
n a t i o n a l . bank l o c a t e d i n t h a t s t a t e , u n l e s s a 
c l a i m by a n o t h e r person, or e n t i t y t o such p r o p e r t y 
i s d e t e r m i n e d by the C o m p t r o l l e r t o t a k e p r e c e ­
dence. The C o m p t r o l l e r i s n o t e x p e c t e d t o r e q u i r e 
a s t a t e t o b r i n g s u i t t o o b t a i n p o s s e s s i o n o r t o 
p r o v i d e f u r t i t e r document a ?:y e v i d e n c e o f e n t i t l e ­
ment. A l l c l a i m a n t , s i n c l u d i n g s t a t e s , s h a l l be 
r e q u i r e d t o comply w i t h r e g u l a t i o n s c o n s i s t e n t 
w i t h t h e above. (emphasis added) 

Senate. R e p o r t Kc. 97-536. 9 7 t h Cong., 2nd Sess. 29, r e p r i n t e d i n 
[1982] U.S. Code Cong, a Ad. flews 3054, 3083. 

F e d e r a l l e g i s l a t i o n i n t e n d e d t o promote t h e r e t u r n o f 
abandoned p r o p e r t y t o m i s s i n g owners s h o u l d be c o n s t r u e d c o n s i s ­
t e n t w i t h t h e U n i f o r m A c t and o t h e r u n c l a i m e d p r o p e r t y l e g i s ­
l a t i o n . R e c e n t l y a n o t h e r f e d e r a l a c t d e s i g n e d to f a c i l i t a t e the 
d i s p o s i t i o n o f u n c l a i m e d p r o p e r t y r e c e i v e d j u d i c i a l c o n s i d ­
e r a t i o n . I n t h e case o f T r a v e l e r s E x p r e s s C o . I n c . v. M i n n e s o t a , 
506 F.Supp. 1379 (B.Minn. TWi) t afTTT~6~6lf F.Td* 691" ( 8 " t n ~ C i r . 
1981), c e r t , d i s m i s s e d , 456 U.S. 92U7"T02 S.Ct. 1780, 721 L.Ed.2d 
181 (19o'2.) , t h e c o u r t c o n s t r u e d l e g i s l a t i o n w h i c h p r e s c r i b e d t h e 
r u l e s f o r w h i c h s t a t e s c o u l d c l a i m u n p r e s e n t e d money o r d e r s . The 
c o i i r t s t a t e d t h a t t h e f e d e r a l law was 

p l a i n l y clesigne .d t o _ i n t e r a c t wif.h the Uniform. A c t 
I t is~"~ presumeB t h a t a_ lawmaking bo§y a c t s w i t h 
e x i s t i n g l a . w ~ i n taind. and " t H a t new s t a t u t e s w i T T 
harmonize r a t h e r t h a n ""conTlic ' t w i t h e x ' i s t i n g 
statutes'!! 5~0o F.Supp". a t fSBT (empnasis aefded). 

IV. 

As d i s c u s s e d above, abandoned p r o p e r t y l e g i s l a t i o n a p p l i e s 
t o a l l o b l i g a t i o n s e x c e p t those w h i c h are - t i m e - b a r r e d as o f the 
e f f e c t i v e d a t e o f t h e law. I n t h e case o f the p r o p e r t y now i n 

http://p_rovi.de
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the. c u s t o d y o f t h e C o m p t r o l l e r , no such iir.pedime.uL b a r s the c l a i m 
of the m i s s i n g owners. 

The G a m A c t , S e c t i o n 733 ( a ) ( } . ) , 12 U.S.C. § . 216b (a) (1) , 
e x p r e s s l y a l l o w s a l l c l a i m a n t s , i n c l u d i n g s t a t e s , a p e r i o d o f 
t w e l v e months w i t h i n w h i c h t o f i l e c l a i m s t o the p r o p e r t y . Thus, 
Congress has e x p r e s s l y e s t a b l i s h e d a p e r i o d o f l i m i t a t i o n s w h i c h 
w i l l not. e x p i r e u n t i l June 30, 1984. I n the absence o f s u c h a 
p r o v i s i o n t h e r e s u l t w ould be the same. The r e l a t i o n s h i p between 
t h a t o f t h e bank and the s a f e d e p o s i t box owner i s t h a t o f b a i l e e 
and. b a i l o r . Cue sen So. C a l i f o r n i a S a v i n ar s Bank, 133 'ia.1. 534, 
65 Pac. 1099 T n a e 7 6 s i t a r : y f b r " F i r e " ) " . SSeT W T m . J u r . 2d S 475. 
A c c o r d i n g l y , t h e s t a t u t e o f l i m i t a t i o n s w o u l d - n o t ru n u n t i l t h e 
U n i t e d S t a t e s . C o m p t r o l l e r d e n i e d t h e b a i l m e n t and c o n v e r t e d the 
p r o p e r t y t o h i s own u s e , 8 Am,Jur.2d § 305. 

Iowa Code § 556.14 (1983) e x p r e s s l y r e l i e v e s the U n i t e d 
S t a t e s C o m p t r o l l e r from a i l l i a b i l i t y f o r any abandoned p r o p e r t y 
d e l i v e r e d t o t h e s t a t e : 

. Upon the . . . d e l i v e r y o f abandoned p r o p e r t y t o 
.the s t a t e t r e a s u r e r , the s t a t e s h a l l assume 
c u s t o d y and s h a l l be r e s p o n s i b l e f o r the s a f e k e e p ­
i n g t h e r e o f . Any p e r s o n who . . . d e l i v e r s 
abandoned p r o p e r t y t o t h e s t a t e t r e a s u r e r under 
t h i s a c t i s r e l i e v e d o f a l l l i a b i l i t y t o t h e 
e x t e n t o f the v a l u e o f t h e p r o p e r t y so . . . -
d e l i v e r e d f o r any c l a i m w h i c h then, e x i s t s o r which, 
t h e r e a f t e r may a r i s e o r be made i n r e s p e c t t o t h e 
p r o p e r t y . 

Based, on t h e p r o v i s i o n s o f Iowa Code Ch. 556 (1983) , i t i s 
the o p i n i o n o f t h i s o f f i c e t h a t u n c l a i m e d p r o p e r t y i n t h e pos­
s e s s i o n o f t h e U n i t e d S t a t e s C o m p t r o l l e r o f the C u r r e n c y i s 
s u b j e c t t o t h e c l a i m o f t h i s s t a t e . A c c o r d i n g l y , such p r o p e r t y 
s h o u l d be r e p o r t e d and d e l i v e r e d p u r s u a n t t o t h e r e c v i i r e m e n t s o f 
Iowa Code §§ 556.11 and .13 (1983)'. 

V. 

VI. 

S i n c e r e l y 

LYNDEN LYMAN 
A s s i s t a n t A t t o r n e y G e n e r a l 

L L / c j c 
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PREARRANGED FUNERAL PLANS: COUNTY RECORDER. Iowa Code Ch. 523A 
(1983); Iowa Code §§ 523A.2 ( 1 ) , 523A.2(6); Iowa Code Ch. 331 
(1983); Iowa Code §§ 331.602, 331.604, 331.605, 331.606. 
1) Documents f i l e d w i t h t h e county r e c o r d e r under § 523.2(1) (c) 
must be f i l e d w i t h t h e r e c o r d e r b u t need n o t be r e c o r d e d , and t h e 
p r o p e r r e c o r d i n g f e e must be p a i d . 2) When s e l l e r s and f i n a n c i a l 
i n s t i t u t i o n s g i v e n o t i c e o f documents t o t h e r e c o r d e r under 
§ 523A.2(1) (d) and (e) , t h e s e documents do n o t have t o be 
r e c o r d e d . 3) R e c o r d i n g f e e s f o r documents f i l e d under § 
523A.2 (1) (c) s h o u l d be p a i d by t h e s e l l e r . 4) I f a s e l l e r 
r e f u s e s t o pay t h e r e c o r d i n g f e e s f o r documents f i l e d under § 
523A.2(1)(c) t h i s c o n s t i t u t e s n oncompliance w i t h t h e A c t . (Lowe 
t o T u l l a r , 6/7/84) #84-6-3(L) 

Mr. Lon T u l l a r June 7, 1984 
Sac County A t t o r n e y 
P. 0. Box 92 
Sac County C o u r t h o u s e 
Sac C i t y , IA 50583 

Dear Mr. T u l l a r : 

I n y o u r l e t t e r o f March 16, 1984, you r e q u e s t e d an 
o p i n i o n o f t h e A t t o r n e y General, r e g a r d i n g q u e s t i o n s a r i s i n g under 
Iowa Code C h a p t e r 523A (1983), P r e a r r a n g e d F u n e r a l P l a n s . Your 
q u e s t i o n s c o n c e r n e d t h e r e c o r d k e e p i n g r e q u i r e m e n t s imposed on 
th e c o u n t y r e c o r d e r by § 523A.2(1). 

You f i r s t a sked whether under §§ 5 2 3 A . 2 ( 1 ) ( c ) , 523A.2 
(1) (d) and 523A.2{1) (e) t h e co u n t y r e c o r d e r must a c t u a l l y r e c o r d 
t h e forms w h i c h t h e s e l l e r s o f p r e a r r a n g e d f u n e r a l p l a n s and t h e 
f i n a n c i a l i n s t i t u t i o n s h o l d i n g p r e a r r a n g e d f u n e r a l p l a n t r u s t 
f unds a r e r e q u i r e d t o p r o v i d e t o t h e county r e c o r d e r . S e c o n d l y , 
you a s k ed what ch a r g e s t h e county r e c o r d e r s h o u l d a s s e s s f o r any 
such documents; and t h i r d l y , you asked i f a charge must be 
a s s e s s e d , who i s r e s p o n s i b l e f o r payment o f t h e c h a r g e s . F i n a l ­
l y , y ou asked i f r e c o r d i n g f e e s a r e r e q u i r e d o f a p a r t y under 
§ 523A.2(1) and t h e p a r t y r e f u s e s o r f a i l s t o pay t h e f e e s , does 
such a f a i l u r e o r r e f u s a l c o n s t i t u t e a v i o l a t i o n o f § 523A.2(6) 
w h i c h p r o v i d e s t h a t any known f a i l u r e t o comply w i t h § 523A.2 i s 
a s e r i o u s misdemeanor. 

I t i s o u r o p i n i o n t h a t § 523A.2(1) (c) w h i c h r e q u i r e s 
t h e s e l l e r t o f i l e c o p i e s o f each t r u s t agreement w i t h t h e 
r e c o r d e r a l s o r e q u i r e s t h a t t h e county r e c o r d e r m a i n t a i n t h e 
forms f i l e d by t h e s e l l e r ; however, t h e forms do n o t a c t u a l l y 
have t o be r e c o r d e d . Under § 5 2 3 A . 2 ( l ) ( d ) and § 523A.2 (1) (e) , 
s e l l e r s and f i n a n c i a l i n s t i t u t i o n s a r e r e q u i r e d t o g i v e y e a r l y 
n o t i c e o f each r e c e i p t o f f u n d s , and o f fu n d s a c t u a l l y d e p o s i t e d 
w i t h t h e f i n a n c i a l i n s t i t u t i o n . Under t h e s e two s e c t i o n s , t h e r e 
i s no r e q u i r e m e n t t h a t t h e forms be e i t h e r r e c o r d e d o r f i l e d ; 
t h e r e f o r e no r e c o r d i n g f e e s h o u l d be a s s e s s e d . The r e c o r d e r i s 
t o c h a r g e a f e e f o r t h o s e forms f i l e d by s e l l e r s under § 523A.2 
(1) (c) and su c h f e e s would be c h a r g e d t o t h e s e l l e r . I f t h e 
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s e l l e r who f i l e s t r u s t agreement forms p u r s u a n t t o § 5 2 3 A.2(1)(c) 
f a i l s t o pay t h e n e c e s s a r y r e c o r d i n g f e e s , as l o n g as t h e s e l l e r 
has been a d v i s e d by t h e r e c o r d e r a t t h e time o f f i l i n g t h a t t h e 
f e e s a r e r e q u i r e d by §§ 331.602 and 331.604 such a r e f u s a l would, 
p u r s u a n t t o § 523A.2(6) c o n s t i t u t e a f a i l u r e t o comply w i t h 
§ 523A.2. 

C h a p t e r 523A mandates t h a t c e r t a i n r e c o r d s must be 
p r o v i d e d y e a r l y t o t h e c o u n t y r e c o r d e r and c o u n t y a t t o r n e y by 
s e l l e r s o f p r e a r r a n g e d f u n e r a l p l a n s and by f i n a n c i a l i n s t i ­
t u t i o n s w h i c h h o l d funds i n t r u s t f o r such s e l l e r s . However, t h e 
s t a t u t o r y scheme o f C h a p t e r 523A a l s o p r o v i d e s , under t h e e x p r e s s 
c o n f i d e n t i a l i t y p r o v i s i o n o f § 5 2 3 A . 2 ( 1 ) ( f ) , t h a t i n f o r m a t i o n , 
w h i c h i s t o be " m a i n t a i n e d by" t h e c o u n t y r e c o r d e r , i s c o n f i d e n ­
t i a l . 

N o t w i t h s t a n d i n g c h a p t e r 68A, a l l r e c o r d s 
m a i n t a i n e d by a c o u n t y r e c o r d e r under t h i s 
s u b s e c t i o n s h a l l be c o n f i d e n t i a l and s h a l l 
n o t be made a v a i l a b l e f o r i n s p e c t i o n o r 
c o p y i n g by any p e r s o n e x c e p t t h e c o u n t y 
a t t o r n e y o r a r e p r e s e n t a t i v e o f t h e c o u n t y 
a t t o r n e y . 

5 2 3 A . 2 ( 1 ) ( f ) , The Code. 

The c o n f i d e n t i a l i t y p r o v i s i o n f o r i n f o r m a t i o n p r o v i d e d t o t h e 
c o u n t y r e c o r d e r i s a p p a r e n t l y based on t h e f a c t t h a t some o f t h e 
i n f o r m a t i o n p r o v i d e d t o t h e c o u n t y r e c o r d e r i s d e t a i l e d , f i n a n ­
c i a l i n f o r m a t i o n w h i l e t h e i n f o r m a t i o n p r o v i d e d t o t h e c o u n t y 
a t t o r n e y i s n o t . (See O p . A r t 1 y . G e n . #83-7-4.) 

As you n o t e i n y o u r i n q u i r y , t h i s s t a t u t e d i s t i n g u i s h e s 
between c a t e g o r i e s o f i n f o r m a t i o n w h i c h must be p r o v i d e d t o , and 
be m a i n t a i n e d by, t h e c o u n t y r e c o r d e r . The s e l l e r must f i l e 
c o p i e s o f each t r u s t agreement w i t h t h e c o u n t y r e c o r d e r p u r s u a n t 
t o § 5 2 3 A . 2 ( 1 ) ( c ) . I n c o n t r a s t , under § 523A.2 (1)(d) t h e s e l l e r 
must g i v e n o t i c e t o t h e c o u n t y r e c o r d e r o f "each r e c e i p t o f funds 
h e l d i n t r u s t , " and under § 5 2 3 A . 2 ( 1 ) ( e ) , t h e f i n a n c i a l i n s t i t u ­
t i o n h o l d i n g t r u s t funds must g i v e n o t i c e y e a r l y " o f a l l funds 
d e p o s i t e d under t h e t r u s t agreement" and i n t e r e s t , e a r n e d . I n 
summary, o n l y t h e c o p i e s o f t h e t r u s t agreements a r e a c t u a l l y -
f i l e d w i t h t h e c o u n t y r e c o r d e r . 

C h a p t e r 523A uses t h e term " f i l e " and n o t t h e t e rm 
" r e c o r d . " T h e r e f o r e , on i t s f a c e , i t does n o t a d d r e s s t h e 
q u e s t i o n o f whether t h e documents i n q u e s t i o n must be r e c o r d e d . 
I n a n s w e r i n g such an i n q u i r y , t h e c o u n t y r e c o r d e r i s bound by 
§ 331.602(1) w h i c h p r o v i d e s t h a t t h e r e c o r d e r s h a l l : "Record a l l 
i n s t r u m e n t s p r e s e n t e d t o t h e r e c o r d e r ' s o f f i c e f o r r e c o r d a t i o n 
upon payment o f t h e p r o p e r f e e s . " T h i s s e c t i o n does n o t r e q u i r e 
t h e r e c o r d e r t o r e c o r d documents w h i c h a r e p r e s e n t e d f o r f i l i n g ; 
however, when d e a l i n g w i t h documents f i l e d under § 523A.2(1), th e 
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method o f f i l i n g must m a i n t a i n t h e c o n f i d e n t i a l i t y o f t h e docu­
ments as r e q u i r e d by § 5 2 3 A . 2 ( 1 ) ( f ) . 

Under §§ 331.602(1) and 331.604,- documents w h i c h a r e 
e i t h e r f i l e d o r r e c o r d e d a r e t r e a t e d a l i k e f o r p u r p o s e s o f 
assessment o f f e e s . R e g a r d l e s s o f whether th e document, i s f i l e d 
o r r e c o r d e d , t h e f e e must be p a i d as r e q u i r e d by § 331.604 w h i c h 
p r o v i d e s t h a t : 

E x c e p t as o t h e r w i s e p r o v i d e d by s t a t e law o r 
s e c t i o n 331.605, t h e .recorder' s h a l l c o l l e c t a 
f e e o f t h r e e d o l l a r s f o r . each page o r f r a c ­
t i o n o f a page o f an i n s t r u m e n t Which i s 
f i l e d o r r e c o r d e d i n t h e r e c o r d e r ' s o f f i c e . 
[Emphasis Added] 

C h a p t e r 523A does n o t p r o v i d e f o r r e c o r d i n g o r f i l i n g f e e s f o r 
p r e a r r a n g e d , f u n e r a l p l a n documents, nor does § 331.605 a p p l y t o 
C h a p t e r 523A; a c c o r d i n g l y , i t must be c o n c l u d e d t h a t t h e t r u s t 
agreements f i l e d under § 5 2 3 A.2(1)(c) must be a s s e s s e d t h e 
s t a n d a r d f e e p u r s u a n t t o § 331.604. 

.... Where a s t a t u t e p r o v i d e s t h e f e e w h i c h 
may be c h a r g e d f o r r e c o r d i n g an i n s t r u m e n t , 
s uch a f e e i s an a r b i t r a r y c h a r g e . Under 
such a s t a t u t e , i t i s t h e duty o f t h e r e c o r d ­
i n g o f f i c e r t o c h a r g e such a f e e . f o r r e c o r d ­
i n g e v e r y i n s t r u m e n t , and no o f f i c e r has t h e 
a u t h o r i t y t o change t h e f e e s o r t o d e p a r t 
f r o m t h e terms p r e s c r i b e d . 

76 C.J.S., R e c o r d s , § 20, p. 125. 

Under t h e p l a i n language of t h e s t a t u t e , t h e documents 
r e f e r r e d t o i n § 523A.2(1) (d) , w h i c h g i v e n o t i c e o f t h e s e l l e r ' s 
r e c e i p t o f f u n d s , and t h e documents r e f e r r e d t o i n § 523A.2(1)(e) 
w h i c h g i v e n o t i c e .of t h e f i n a n c i a l i n s t i t u t i o n s d e p o s i t o f f u n d s , 
a r e n o t t o be t r e a t e d i n t h e same manner as t h e t r u s t agreements 
f i l e d under § 523A.2(1) (c) by t h e c o u n t y r e c o r d e r . The use o f 
t h e t e rm " g i v e n o t i c e " i n § 5 2 3 A . 2 ( l ) ( d ) and (e) i n p l a c e o f 
" f i l e " i n d i c a t e s t h a t t h e p r o p e r i n f o r m a t i o n need o n l y be s e r v e d 
i n t h e p r o p e r w r i t t e n form t o t h e c o u n t y r e c o r d e r and need n o t be 
f i l e d o r r e c o r d e d . The t e r m " n o t i c e " means t h e " s t a t u t o r y 
i n s t r u m e n t a l i t y o f k n o w l e d g e . . . s e r v e d i n a manner p r e s c r i b e d by 
s t a t u t e . " B i r d v. M c G u i r e , 31 C a l . R p t r . 386, 393; 216 Ca.2d 702 
(1963). To g i v e n o t i c e does n o t mean " t o r e c o r d " o r " t o f i l e . " 

J 

The f e e s w h i c h a r e c o l l e c t e d p u r s u a n t t o § 331.604 
s h o u l d be a s s e s s e d t o t h e p a r t y whose i n t e r e s t s a r e p r o t e c t e d by 
f i l i n g w i t h t h e r e c o r d e r . 76 C.J.S., R e c o r d s , § 21, p. 125. 
Under § 5 2 3 A . 2 ( 1 ) , th e s e l l e r i s p r o t e c t i n g h i s own i n t e r e s t s by 
c o m p l y i n g w i t h t h e f i l i n g r e q u i r e m e n t s . T h i s does n o t mean t h a t 
t h e f e e s p a i d t o t h e c o u n t y r e c o r d e r c o u l d not be a s s e s s e d as 
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e x p e n d i t u r e s t o t h e t r u s t s i n c e § 523A.2(1)(b) c o n t e m p l a t e s t h e r e 
may be e x p e n d i t u r e s . 

F i n a l l y , i t i s c l e a r t h a t a knowing f a i l u r e t o comply 
w i t h any o f t h e r e q u i r e m e n t s o f § 523A.2(1) c o n s t i t u t e s a f a i l u r e 
t o comply p u r s u a n t t o § 523A.2(6). 

A s e l l e r o r f i n a n c i a l i n s t i t u t i o n t h a t 
k n o w i n g l y f a i l s t o comply w i t h any r e q u i r e ­
ment o f t h i s s e c t i o n o r k n o w i n g l y submit 
f a l s e i n f o r m a t i o n i n a document o r n o t i c e 
r e q u i r e d by t h i s s e c t i o n - commits a s e r i o u s 
misdemeanor. 

A f a i l u r e t o pay t h e f i l i n g f e e would r e s u l t i n a f a i l u r e t o f i l e 
b ecause § 331.604 mandates t h a t t h e r e c o r d e r c h a r g e t h e f e e . 
A c c o r d i n g l y , a s e l l e r who f i l e s t r u s t agreements w i t h t h e c o u n t y 
r e c o r d e r , who has knowledge t h a t t h e f e e must be p a i d and who 
f a i l s t o pay t h e r e c o r d i n g f e e , c o u l d be g u i l t y o f knowing 
f a i l u r e t o comply w i t h § 523A.2(1). 

I n summary, t r u s t f u n d agreements f i l e d w i t h t h e co u n t y 
r e c o r d e r by t h e s e l l e r o f p r e a r r a n g e d f u n e r a l p l a n s p u r s u a n t t o 
§ 523A.2(1)(c) must be a s s e s s e d t h e s t a n d a r d r e c o r d i n g f e e . The 
f e e s h o u l d be p a i d by the s e l l e r . Documents p r o v i d e d t o t h e 
cou n t y r e c o r d e r p u r s u a n t t o § 523A.2(1)(d) and (e) do n o t have t o 
be r e c o r d e d o r f i l e d and t h e r e f o r e no f e e s h o u l d be a s s e s s e d . I f 
a s e l l e r r e f u s e s t o pay t h e r e c o r d i n g f e e s f o r t r u s t f u n d a g r e e ­
ments f i l e d w i t h t h e r e c o r d e r under § 523A.2(1) (c) , t h i s c o n s t i ­
t u t e s n o n c o m p l i a n c e w i t h t h e A c t . 

S i n c e r e l y , 

LINDA THOMAS LOWE 
A s s i s t a n t A t t o r n e y G e n e r a l 

c f 



BEER AND LIQUOR CONTROL. Nature o f P e r m i t o r L i c e n s e . Iowa 
Code §§ 123.1 and 123.38 (1983). A r e c e i v e r cannot o p e r a t e 
a b u s i n e s s s e l l i n g a l c o h o l i c b e v e r a g e s o r b e e r w i t h a d e b t o r ' s 
p e r m i t o r l i c e n s e . (Walding t o G a l l a g h e r , D i r e c t o r , Iowa 
Beer and L i q u o r C o n t r o l Department, 6/7/84) #84-6-2 (L) 

June 1, 19 84 
R o l l a n d A. G a l l a g h e r , D i r e c t o r 
Iowa Beer and L i q u o r C o n t r o l Department 
L O C A L 

Dear Mr. G a l l a g h e r : 

We a r e i n r e c e i p t o f your r e q u e s t f o r an o p i n i o n 
of t h e A t t o r n e y G e n e r a l r e g a r d i n g t h e n a t u r e of a l i q u o r 
l i c e n s e o r b e e r p e r m i t . S p e c i f i c i a l l y , y o u ask: 

A r e r e c e i v e r s who o p e r a t e l i c e n s e e s ' 
o r p e r m i t t e e s ' b u s i n e s s e s r e q u i r e d by 
t h e f i r s t p a r a g r a p h o f s e c t i o n 123.38, 
Iowa Code, t o o b t a i n t h e i r own l i q u o r 
l i c e n s e o r b e e r p e r m i t ? 

S t a t e d o t h e r w i s e , you i n q u i r e as t o the a u t h o r i t y o f a 
r e c e i v e r t o o p e r a t e a b u s i n e s s s e l l i n g a l c o h o l i c b e v e r a g e s 
or b e e r under the d e b t o r ' s p e r m i t o r l i c e n s e . 1 You i n d i c a t e 
t h a t i t i s t h e Department's p r a c t i c e t o a d v i s e r e c e i v e r s 
t h a t a r e c e i v e r must o b t a i n i t s own l i q u o r l i c e n s e o r b e e r 
p e r m i t and may n o t o p e r a t e a b u s i n e s s s e l l i n g a l c o h o l i c 
b e v e r a g e s o r b e e r w i t h a d e b t o r ' s l i c e n s e o r p e r m i t . 

1 
The o p i n i o n i s l i m i t e d t o the s i t u a t i o n i n w h i c h a r e c e i v e r 

has assumed th e o p e r a t i o n o f a l i c e n s e e ' s o r p e r m i t t e e ' s 
b u s i n e s s . We do n o t c o n s i d e r t h e a p p l i c a b i l i t y o f a p e r m i t 
or l i c e n s e where, d e s p i t e the p r e s e n c e o f a r e c e i v e r , the 
p e r m i t t e e o r l i c e n s e e c o n t i n u e s i n the o p e r a t i o n o f the 
b u s i n e s s . Nor i s t h i s o p i n i o n i n t e n d e d t o a d d r e s s t h e 
a u t h o r i t y o f a f e d e r a l b a n k r u p t c y t r u s t e e . Nor s h o u l d t h i s 
o p i n i o n be t a k e n as a d v i c e as t o how t o p r o c e e d s h o u l d a c o u r t 
o r d e r under Iowa Code Ch. 680 appear t o a u t h o r i z e a r e c e i v e r 
t o o p e r a t e a l i q u o r e s t a b l i s h m e n t under an e x i s t i n g p e r m i t o r 
l i c e n s e . I n any o f t h e s e e v e n t s , t h e Department s h o u l d seek 
l e g a l a d v i c e f r o m our o f f i c e . 
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We c o n c u r I n t h e L i q u o r Department's a d v i c e . A c c o r d ­
i n g t o 45 Am. J u r . 2d, I n t o x i c a t i n g L i q u o r s , § 117: 

Wherever the c o u r t s c o n s i d e r a l i q u o r 
l i c e n s e as t r a n s f e r a b l e p r o p e r t y , i t 
w i l l be h e l d s u b j e c t t o e x e c u t i o n , 
a t t a c h m e n t , o r g a r n i s h m e n t , and w i l l be 
c o n s i d e r e d an a s s e t o f the e s t a t e of 
t h e l i c e n s e e w h i c h p a s s e s t o t h e t r u s t e e 
i n b a n k r u p t c y o r t o a r e c e i v e r , o r , i n 
c a s e o f t h e l i c e n s e e ' s d e a t h , t o h i s 
p e r s o n a l r e p r e s e n t a t i v e . But where-
e v e r the c o u r t s c o n s i d e r a l i q u o r 
l i c e n s e p r i m a r i l y as a p r i v i l e g e , and 
n o t a p r o p e r t y r i g h t , t h e y h o l d i t n o t 
s u b j e c t t o e x e c u t i o n o r a t t a c h m e n t , and 
n o t p r o p e r t y w h i c h can be mortgaged, o r 
w h i c h becomes an a s s e t o f t h e l i c e n s e e ' s 
e s t a t e upon d e a t h . [ F o o t n o t e o m i t t e d ] 

Iowa Code § 123.38 (1983) n a r r o w l y r e s t r i c t s the t r a n s f e r 
o f a p e r m i t o r l i c e n s e . N e i t h e r a l i e n a b l e n o r a s s i g n a b l e , 
a p e r m i t o r l i c e n s e i s n o t s u b j e c t t o a t t a c h m e n t o r e x e c u t i o n . 
Iowa Code § 123.38 (1983). A p e r m i t o r l i c e n s e does n o t 
c o n s t i t u t e p r o p e r t y . I d . E x c e p t f o r an e x e c u t o r o r 
a d m i n i s t r a t o r o f a p e r m i t t e e ' s o r l i c e n s e e ' s e s t a t e as 
a l l o w e d i n t h e d i s c r e t i o n o f t h e D i r e c t o r f o r a r e a s o n a b l e 
p e r i o d , a p e r m i t o r l i c e n s e may n o t be u sed by anyone o t h e r 
t h a n th e p e r m i t t e e o r . l i c e n s e e . I d . A c c o r d i n g l y , i t i s our 
judgment t h a t a r e c e i v e r cannot o p e r a t e a b u s i n e s s s e l l i n g 
a l c o h o l i c b e v e r a g e s o r b e e r w i t h a d e b t o r ' s p e r m i t o r l i c e n s e . 

I t i s o b s e r v e d t h a t the r e f e r e n c e i n unnumbered p a r a ­
graph 2 o f § 123.38 t o "any p e r s o n d u l y a p p o i n t e d by t h e c o u r t 
t o t a k e c h a r g e o f and a d m i n i s t e r t h e p r o p e r t y o r a s s e t s o f t h e 
l i c e n s e e o r p e r m i t t e e f o r t h e b e n e f i t o f h i s c r e d i t o r s , " 
a l t h o u g h I n c o r p o r a t i n g r e c e i v e r s , does n o t a u t h o r i z e r e c e i v e r s 
t o o p e r a t e a l i c e n s e d e s t a b l i s h m e n t . I n s t e a d , t h a t p a r a g r a p h 
m e r e l y d e s i g n a t e s w h i c h i n d i v i d u a l s a r e e n t i t l e d t o s u r r e n d e r 
a p e r m i t o r l i c e n s e and r e c e i v e a r e f u n d o f the p e r m i t o r 
l i c e n s e f e e . 

I n f u r t h e r s u p p o r t o f t h a t c o n c l u s i o n , we o b s e r v e t h a t 
our o p i n i o n I s c o n s i s t e n t w i t h p u b l i c p o l i c y . Iowa Code § 123.1 
(1983) d e c l a r e s t h a t the p r o v i s i o n s o f t h e Iowa B e e r and L i q u o r 
C o n t r o l A c t a r e t o be l i b e r a l l y c o n s t r u e d f o r t h e p r o t e c t i o n 
o f the p u b l i c ' s h e a l t h , s a f e t y , and w e l f a r e . The purpose o f 
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the p e r m i t and l i c e n s i n g r e q u i r e m e n t s i s t o a s s u r e t h a t 
o n l y p e r s o n s who can be h e l d l e g a l l y r e s p o n s i b l e t o p a t r o n s 
a r e i n s u r e d and meet t h e q u a l i f i c a t i o n f o r a p e r m i t o r 
l i c e n s e t o o p e r a t e a b u s i n e s s s e l l i n g a l c o h o l i c b e v e r a g e s 
or b e e r . Thus, the i s s u a n c e o f a p e r m i t o r l i c e n s e 
s u b j e c t s the h o l d e r t o the S t a t e ' s f u l l r e g u l a t o r y power 
and p r o t e c t s t h e p u b l i c ' s i n t e r e s t c o n s i s t e n t w i t h t h e 
p u b l i c p o l i c y d e c l a r a t i o n . F i n a l l y , we n o t e t h a t t h e p r o ­
cedures f o r o b t a i n i n g a p e r m i t o r l i c e n s e a r e n o t d i f f i c u l t 
and t h a t t h e i s s u a n c e o f a p e r m i t o r l i c e n s e t o a r e c e i v e r 
c o u l d n o t be u n r e a s o n a b l y d e n i e d . / ' 7 x / / 

LMW:sh 



STATE OFFICERS AND DEPARTMENTS: M e r i t Employment Department; Pay 
P l a n . Ch. 17A: § 17A.2(7). Ch. 19A: § 19A.9(2). The s t a t u t o r y 
o b l i g a t i o n t o p r o m u l g a t e r u l e s r e g a r d i n g a "pay p l a n " p u r s u a n t t o 
§ 19A.9(2) dees n o t r e q u i r e t h a t a memorandum e s t a b l i s h i n g 
p r o c e d u r e s f o r r e i n s t i t u t i o n o f m e r i t pay i n c r e a s e s upon 
e x p i r a t i o n o f a m e r i t pay f r e e z e t o be pro m u l g a t e d i n r u l e form. 
P r o c e d u r e s f o r r e i n s t i t u t i o n o f m e r i t pay i n c r e a s e s , moreover, 
a r e n o t r e q u i r e d t o be i n c o r p o r a t e d as p a r t o f t h e "pay p l a n " 
s u b j e c t t o t h e p r o c e d u r e s o u t l i n e d i n § 19A.9(2). A memorandum 
w h i c h i s n o t p r o m u l g a t e d i n r u l e f o r m o r i n c o r p o r a t e d as p a r t o f 
the "pay p l a n , " however, i s n o t b i n d i n g on a d m i n i s t r a t i v e 
a g e n c i e s . ( P o t t o r f f t o . P r i e b e , C h a i r , A d m i n i s t r a t i v e R u l e s 
Review Committee, 6/7/84) #84-6-1(L) 

June 7, 1984 

Ho n o r a b l e B e r l E. P r i e b e , C h a i r 
A d m i n i s t r a t i v e R u l e R.eview Committee 
R. R. 2, Box 145A 
A l g o n a , Iowa 50511 

Dear S e n a t o r P r i e b e : 

You have r e q u e s t e d an o p i n i o n o f our o f f i c e c o n c e r n i n g 
§ 19A.9(2) o f t h e Code w h i c h r e q u i r e s t h e M e r i t Employment 
Department t o p r e p a r e and submit p r o p o s e d r u l e s t o t h e Iowa M e r i t 
Employment Commission i n a c c o r d a n c e w i t h C hapter 17A . w h i c h 
p r o v i d e f o r a "pay p l a n " f o r employees i n the m e r i t system. 
M e r i t pay i n c r e a s e s f o r employees i n t h e m e r i t system were f r o z e n 
by t h e l e g i s l a t u r e f o r the pay p e r i o d s from J u l y 3, 1981, t h r o u g h 
June 30, 1983. 1981 Iowa A c t s , Ch. 9 § 1 9 ( 5 ) . T h i s f r e e z e was 
ex t e n d e d bv t h e l e g i s l a t u r e f o r t h e pay p e r i o d s f r o m J u l y 1, 
1983, t h r o u g h June 28, 1984. 1983 Iowa A c t , Ch. 205 § 1 6 ( 5 ) . 
You p o i n t o u t t h a t t h e Department has i s s u e d an i n t e r a g e n c y 
memorandum w h i c h o u t l i n e s a p r o c e d u r e f o r r e i n s t i t u t i o n o f m e r i t 
pay i n c r e a s e s i n s t a t e government upon e x p i r a t i o n o f t h i s f r e e z e . 
You n o t e t h a t t h i s p r o c e d u r e was n o t p r o m u l g a t e d i n r u l e f o r m . -

1 i n 
r e i n s t i t u t i o n 

l i e u o f p r o m u l g a t i o n 
o f m e r i t pay i n c r e a s e s , 

o f t h e p r o c e d u r e f o r 
the Commission has adopted 
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P r i e b e 

I n l i g h t o f t h e r u l e m a k i n g o b l i g a t i o n imposed under § 19A.9(2), 
you pose t h e f o l l o w i n g s p e c i f i c q u e s t i o n r e g a r d i n g t h e Department 
memorandum: 

May department s t a f f p r o m u l g a t e " p o l i c i e s " 
w h i c h a r e b i n d i n g on a d m i n i s t r a t i v e a g e n c i e s and 
t h e i r employees w i t h o u t g o i n g t h r o u g h e i t h e r t h e 
r u l e m a k i n g p r o c e s s o r f o l l o w i n g t h e p r o c e d u r e s 
o u t l i n e d i n s e c t i o n 19A.9? 

I n our o p i n i o n , the s t a t u t o r y o b l i g a t i o n t o p r o m u l g a t e r u l e s 
r e g a r d i n g a "pay p l a n " p u r s u a n t t o § 19A.9(2) does n o t r e q u i r e 
t h a t a memorandum e s t a b l i s h i n g p r o c e d u r e s f o r r e i n s t i t u t i o n o f 
m e r i t pay i n c r e a s e s upon e x p i r a t i o n o f a m e r i t pay f r e e z e be 
p r o m u l g a t e d i n r u l e form. P r o c e d u r e s f o r r e i n s t i t u t i o n o f m e r i t 
pay i n c r e a s e s , moreover, a r e n o t r e q u i r e d t o be i n c o r p o r a t e d as 
p a r t o f t h e "pay p l a n " s u b j e c t t o t h e p r o c e d u r e s o u t l i n e d i n 
§ 19A.9(2). A memorandum w h i c h i s n o t p r o m u l g a t e d i n r u l e form 
o r i n c o r p o r a t e d as p a r t o f t h e "pay p l a n , " however, i s not 
b i n d i n g on a d m i n i s t r a t i v e a g e n c i e s . 

C h a p t e r 19A, w h i c h e s t a b l i s h e s t h e S t a t e M e r i t System o f 
P e r s o n n e l A d m i n i s t r a t i o n , imposes r u l e m a k i n g o b l i g a t i o n s on t h e 
M e r i t Employment Commission and the M e r i t Emplojinent Department. 
Under § 19A.9 t h e Commission " s h a l l adopt and may amend r u l e s f o r 
the a d m i n i s t r a t i o n - and i m p l e m e n t a t i o n " o f Ch a p t e r 19A i n 
ac c o r d a n c e w i t h C hapter 17A. The Department d i r e c t o r , moreover, 
i s s p e c i f i c a l l y d i r e c t e d " t o p r e p a r e and submit to t h e Commission-
p r o p o s e d r u l e s " on s p e c i f i c t o p i c s . These t o p i c s i n c l u d e r u l e s : 

[ f ] o r a pay p l a n w i t h i n t h e p u r v i e w o f an 
a p p r o p r i a t i o n made by the g e n e r a l assembly and n o t 
o t h e r w i s e p r o v i d e d by law f o r a l l employees i n t h e 
m e r i t system, a f t e r c o n s u l t a t i o n w i t h a p p o i n t i n g 
a u t h o r i t i e s w i t h due r e g a r d t o the r e s u l t s o f a 
c o l l e c t i v e b a r g a i n i n g agreement n e g o t i a t e d under 
the p r o v i s i o n s o f c h a p t e r 20 and a f t e r a p u b l i c 
h e a r i n g h e l d by t h e commission. Such pay p l a n 
s h a l l become e f f e c t i v e o n l y a f t e r i t has been 
approved by t h e e x e c u t i v e c o u n c i l a f t e r s u b m i s s i o n 
from t h e commission. Review o f t h e pay p l a n f o r 

n.1 c o n t i n u e d 

a r u l e s t a t i n g s i m p l y t h a t t h e Department " s h a l l p r o v i d e " f o r 
r e i n s t i t u t i o n o f m e r i t pay i n c r e a s e e l i g i b i l i t y . 570 I.A.C. 
§ 4 . 5 ( 2 ) ( e ) . 
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r e v i s i o n s s h a l l be made i n t h e same manner a t the 
d i s c r e t i o n o f t h e d i r e c t o r , b u t n o t l e s s t h a n 
a n n u a l l y . The a n n u a l r e v i e w by t h e d i r e c t o r s h a l l 
be made a v a i l a b l e t o t h e g o v e r n o r a s u f f i c i e n t 
time i n advance o f c o l l e c t i v e b a r g a i n i n g nego­
t i a t i o n s t o p e r m i t i t s recommendations t o be 
c o n s i d e r e d d u r i n g such n e g o t i a t i o n s . Each 
employee s h a l l be p a i d a t one o f t h e r a t e s s e t 
f o r t h i n t h e pay p l a n f o r t h e c l a s s o f p o s i t i o n i n 
w h i c h employed and, u n l e s s o t h e r w i s e d e s i g n a t e d by 
the commission, s h a l l b e g i n employment a t t h e 
f i r s t s t e p o f t h e e s t a b l i s h e d range f o r t h e 
employee's c l a s s . U n l e s s o t h e r w i s e e s t a b l i s h e d by 
law, t h e g o v e r n o r , w i t h t h e a p p r o v a l o f t h e 
e x e c u t i v e c o u n c i l , s h a l l e s t a b l i s h a pay p l a n f o r 
a l l exempt p o s i t i o n s i n t h e e x e c u t i v e b r a n c h o f 
government e x c e p t f o r employees o f t h e g o v e r n o r , 
b o a r d o f r e g e n t s , the s t a t e e d u c a t i o n a l r a d i o and 
t e l e v i s i o n f a c i l i t y b o a r d , t h e s u p e r i n t e n d e n t o f 
p u b l i c i n s t r u c t i o n and members o f t h e p r o f e s s i o n a l 
s t a f f o f the department o f p u b l i c i n s t r u c t i o n , 
a p p o i n t e d under the p r o v i s i o n s o f s e c t i o n 257.24, 
who p o s s e s s a c u r r e n t , v a l i d t e a c h e r ' s c e r t i f i c a t e 
o r who a r e a s s i g n e d t o v o c a t i o n a l a c t i v i t i e s o r 
programs, t h e commission f o r t h e b l i n d , members o f 
the Iowa highway s a f e t y p a t r o l and o t h e r peace 
o f f i c e r s , as d e f i n e d i n s e c t i o n 97A.1, employed by 
the department o f p u b l i c s a f e t y , and o f f i c e r s and 
e n l i s t e d p e r s o n n e l o f t h e armed s e r v i c e s under 
s t a t e j u r i s d i c t i o n . 

Iowa Code § 19A.9(2) (1983). Under t h i s language two s e p a r a t e 
p r o c e s s e s a r e c r e a t e d . F i r s t , r u l e s s h a l l be a d o p t e d t o p r o v i d e 
" [ f ] o r a pay p l a n . " Second, t h e "pay p l a n , " i t s e l f , w h i c h i s 
p r e p a r e d a f t e r c o n s u l t a t i o n w i t h a p p o i n t i n g a u t h o r i t i e s and a f t e r 
a p u b l i c h e a r i n g , must be approved by t h e E x e c u t i v e C o u n c i l . 

The r u l e m a k i n g o b l i g a t i o n imposed on t h e Department under 
§ 19A.9(2) i s d i s t i n c t from the r u l e m a k i n g o b l i g a t i o n s o r d i n a r i l y 
imposed on s t a t e a g e n c i e s . Under the Iowa A d m i n i s t r a t i v e 
P r o c e d u r e A c t , C h a p t e r 17A, a l l " r u l e s " must be adopted i n 
c o m p l i a n c e w i t h s t a t u t o r y r u l e m a k i n g p r o c e d u r e s . Iowa Code 
§ 17A.4(3) (1983). A " r u l e , " i n t u r n , i s d e f i n e d as "each agency 
st a t e m e n t o f g e n e r a l a p p l i c a b i l i t y t h a t i m p lements, i n t e r p r e t s , 
o r p r e s c r i b e s law o r p o l i c y , o r t h a t d e s c r i b e s t h e o r g a n i z a t i o n , 
p r o c e d u r e o r p r a c t i c e r e q u i r e m e n t s o f any agency." Iowa Code 
§ 17A.2(7) (1983). T h i s d e f i n i t i o n o f " r u l e , " however, i s 
s u b j e c t t o e x c e p t i o n s . A " r u l e " does n o t i n c l u d e " [ a ] n i n t e r ­
g o v e r n m e n t a l , i n t e r a g e n c y , o r i n t r a - a g e n c y memorandum, d i r e c t i v e , 
manual o r e t h e r communication w h i c h does n o t s u b s t a n t i a l l y a f f e c t 
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t h e l e g a l r i g h t s o f , o r p r o c e d u r e s a v a i l a b l e t o , t h e p u b l i c o r 
any segment t h e r e o f . " Iowa Code § 1 7 A . 2 ( 7 ) ( c ) (1983). Under 
t h i s s t a t u t o r y scheme, t h e r e f o r e , memoranda w h i c h f a l l w i t h i n t h e 
e x c l u s i o n a r e n o t s u b j e c t to r u l e m a k i n g p r o c e d u r e s . 

The e x c l u s i o n o f i n t e r a g e n c y memoranda w h i c h do "not sub­
s t a n t i a l l y a f f e c t l e g a l r i g h t s o f , o r p r o c e d u r e s a v a i l a b l e t o , 
the p u b l i c o r any segment t h e r e o f " f r om the d e f i n i t i o n o f " r u l e " 
has been i n t e r p r e t e d t o i n c l u d e memoranda c o n c e r n i n g i n t e r n a l 
p e r s o n n e l p r a c t i c e s and d i r e c t i v e s . See B o n f i e l d , The Iowa 
A d m i n i s t r a t i v e P r o c e d u r e A c t : Background, C o n s t r u c t i o n , A p p l i ­
c a b i l i t y , P u b l i c A c c e s s t o Agency Law, The Rulemaking P r o c e s s , 6TT 
Iowa L". Rev. 731 (1975). Commentators have e x p l a i n e d t h a t 
employees o f s t a t e a g e n c i e s a r e n o t members o f t h e " p u b l i c " 
w i t h i n t h e meaning o f t h i s l a n g u a g e . A c c o r d i n g l y , memoranda 
s p e c i f y i n g v a c a t i o n p o l i c i e s , work s c h e d u l e s , p r o m o t i o n p o l i c i e s , 
o r g r i e v a n c e p r o c e d u r e s , f o r example, w o u l d be e x c l u d e d f r o m 
r u l e m a k i n g p r o c e d u r e s . I d . a t 833-35. T h i s v i e w has been 
a d o p t e d i n a p r i o r o p i n i o n o f t h i s o f f i c e w h i c h s t a t e s t h a t 
a p o l i c y c o n c e r n i n g o v e r t i m e compensation f o r m e r i t s y s t e m 
employees i s e x c l u d e d from t h e d e f i n i t i o n o f r u l e u nder 
§ 1 7 A . 2 ( 7 ) ( c ) . 1976 Op. A t t ' y Gen. 786, 788. Cf. Op. A t t ' y Gen. 
#80-9-7 (L) (No a f f e c t on l e g a l r i g h t s o f o r p r o c e d u r e s a v a i l a b l e 
t o t h e p u b l i c i n e s t a b l i s h m e n t o f work s t a n d a r d s f o r Iowa Highway 
P a t r o l ) . 

We c o n s i d e r a memorandum e s t a b l i s h i n g a p r o c e d u r e f o r 
r e i n s t i t u t i o n o f m e r i t pay i n c r e a s e s t o f a l l w i t h t h e s t a t u t o r y 
e x c l u s i o n t o t h e d e f i n i t i o n o f a " r u l e " under 1 7 A . 2 ( 7 ) ( c ) . The 
r e i n s t i t u t i o n o f m e r i t pay i n c r e a s e s i s a p e r s o n n e l d i r e c t i v e 
w h i c h a f f e c t s o n l y s t a t e employees w i t h i n t h e m e r i t s y s t e m r a t h e r 
t h a n th e p u b l i c . See B o n f i e l d , The Iowa A d m i n i s t r a t i v e P r o c e d u r e 
A c t : Background, C o n s t r u c t i o n , A p p l i c a b i l i t y , P u b l i c A c c e s s t o 
Agency Law, The Rulemaking P r o c e s s , 6u l a . L . Rev. a t 833-35; 
1976 Op. A t t ' y Gen. a t 788. Under § 1 7 A . 2 ( 7 ) ( c ) , t h e r e f o r e , t h e 
i n t e r a g e n c y memorandum i s e x c l u d e d from th e d e f i n i t i o n o f a r u l e 
under C h a p t e r 17A. 

S i n c e r u l e m a k i n g would n o t o t h e r w i s e be Imposed under 
C h a p t e r 17A, we must c o n s t r u e C h a p t e r 19A t o d e t e r m i n e t h e scope 
o f t h e o b l i g a t i o n t o make r u l e s " [ f ] o r a pay p l a n . " The terms 
"pay p l a n " a r e n o t o t h e r w i s e d e f i n e d i n C h a p t e r 19A. The c o n t e x t 
o f § 19A.9(2) as w e l l as t h e language o f r e l e v a n t c a s e law, 
however, de m o n s t r a t e t h a t a "pay p l a n " encompasses a s c h e d u l e o f 
pay f o r p o s i t i o n s w i t h i n t h e m e r i t system. S e c t i o n 19A.9(2) 
e x p r e s s l y p r o v i d e s t h a t " [ e j a c h employee s h a l l be p a i d a t one o f 
t h e r a t e s s e t f o r t h i n t h e pay p l a n f o r the c l a s s o f p o s i t i o n i n 
w h i c h employed." Iowa Code § 19A.9(2) (1983). T h i s language 
c l e a r l y a d d r e s s e s th e p r o v i s i o n f o r r a t e s o f pay w i t h i n t h e pay 
p l a n . The Iowa Supreme C o u r t , moreover, has f u r t h e r o b s e r v e d i n 
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c o n s t r u i n g § 19A.9(2) t h a t a g o a l o f Chapter 19A i s t o i n s u r e 
e q u a l pay f o r e q u a l work. T h i s g o a l i s a c c o m p l i s h e d , i n p a r t , by 
p r o v i d i n g f o r a u n i f o r m p o s i t i o n c l a s s i f i c a t i o n and pay p l a n 
w h i c h compensate a l l p o s i t i o n s i n t h e same c l a s s i n t h e same 
g e o g r a p h i c a l a r e a under t h e same s c h e d u l e o f pay. P e t e r s v. Iowa 
Employment S e c u r i t y Commission, 235 N.W.2d 306, 310 (Iowa 1975). 
A pay p l a n , " t h e r e f o r e , m i n i m a l l y , i n c l u d e s a s c h e d u l e o f pay 
f o r p o s i t i o n s i n the c l a s s i f i e d s e r v i c e . 

C o n s t r u i n g t h e o b l i g a t i o n t o adopt r u l e s " [ f ] o r a pay p l a n " 
p u r s u a n t t o § 19A . 9 ( 2 ) , t h i s o f f i c e has e x p r e s s e d t h e v i e w t h a t 
the o b l i g a t i o n i s p r o c e d u r a l r a t h e r t h a n s u b s t a n t i v e . I n 1976 an 
o p i n i o n o f t h i s o f f i c e s t a t e d t h a t t h e o b l i g a t i o n t o adopt r u l e s 
w h i c h p r o v i d e " [ f j o r a pay p l a n " does "not r e q u i r e t h a t t he pay 
p l a n i t s e l f be adopted p u r s u a n t t o Chapter 17A." 1976 Op. A t t ' y 
Gen. 706, 707. We n o t e t h a t e x i s t i n g Department r u l e s d e f i n e t h e 
c o n t e n t o f a pay p l a n . See 570 I.A.C. §§ 4.1, 4.3 (pay p l a n 
i n c l u d e s numbered pay gr a d e s , s t e p s , and c l a s s e s ) . E x i s t i n g 
Department r u l e s , moreover, p r o v i d e f o r p r e p a r a t i o n and a d o p t i o n 
o f t h e pay p l a n b u t do n o t p r o v i d e f o r p r o m u l g a t i o n o f t h e pay 
p l a n i n r u l e form. See 570 I.A.C. §§ 4.1, 4.2 ( c o n s u l t a t i o n w i t h 
a p p o i n t i n g a u t h o r i t i e s and p u b l i c h e a r i n g p r e c e d e e x e c u t i v e 
c o u n c i l a p p r o v a l ) . 

The adequacy o f t h e s e p r o c e d u r a l r u l e s t o meet t h e s t a t u t o r y 
o b l i g a t i o n t o promulgate r u l e s " [ f ] o r a pay p l a n " i s measured 
a g a i n s t a s t a n d a r d o f r e a s o n a b l e n e s s . The scope o f r u l e s w h i c h 
an agency i s a u t h o r i z e d .to prom u l g a t e a r e t h o s e r u l e s w h i c h a 
r a t i o n a l agency c o u l d c o n c l u d e are w i t h i n t h e agency's d e l e g a t e d 
a u t h o r i t y . H i s t e r o t e Homes, I n c . v. Riedmann, 277 N.W7.2d 911, 
913 (Iowa 1979). O r d i n a r i l y , t h i s s t a n d a r d o f r e a s o n a b l e n e s s i s 
a p p l i e d when an e x i s t i n g r u l e i s c h a l l e n g e d as u l t r a v i r e s . See 
i d . a t 913. I n our v i e w , under t h e p a r t i c u l a r c i r c u m s t a n c e s o f 
tn"is case i n w h i c h r u l e m a k i n g i s n o t imposed by Cha p t e r 17A b u t 
i s imposed by a s e p a r a t e s t a t u t e t h a t c r e a t e s a d i s t i n c t 
p r o c e d u r e f o r the. pay p l a n i t s e l f , t h e s t a n d a r d of r e a s o n a b l e n e s s 
i s s i m i l a r l y a p p l i e d when the f a i l u r e t o pr o m u l g a t e a r u l e i s 
c h a l l e n g e d . See, g e n e r a l l y , C i t i z e n s A g a i n s t t h e Lewis and C l a r k 
L a n d f i l l y. P o t t a w a t t a m i e County Board o f A d j u s t m e n t , 277 N.W.2d 
921, 923-24 (Iowa 1979); Bruce Motor F r e i g h t , I n c . v. L a u t e r b a c h , 
247 Iowa 956, 961-62, 77 N.W.2d 613, 616-17 (1956). 

A p p l y i n g t h i s r e a s o n a b l e n e s s s t a n d a r d , we cannot c o n c l u d e 
t h a t t h e f a i l u r e t o prom u l g a t e a p r o c e d u r e f o r r e i n s t a t e m e n t o f 
m e r i t pay i n c r e a s e s v i o l a t e s t h e s t a t u t o r y mandate o f § 19A.9(2). 
A r a t i o n a l agency c o u l d c o n c l u d e t h a t r e i n s t i t u t i o n o f m e r i t pay 
i n c r e a s e s i s n o t w i t h i n the scope o f the s t a t u t o r y mandate t o 
promu l g a t e r u l e s " [ f ] o r a pay p l a n . " We do n o t i m p l y , however, 
t h a t a r a t i o n a l agency c o u l d n o t c o n c l u d e , c o n v e r s e l y , t h a t 
r e i n s t i t u t i o n o f m e r i t pay i n c r e a s e s i s w i t h i n the scope o f t h e 
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s t a t u t o r y mandate o f § 1 9 A.9(2). The Department and t h e 
Commission must have some f l e x i b i l i t y i n d e t e r m i n i n g t h e scope o f 
r u l e m a k i n g p u r s u a n t t o § 19A.9(2) i n o r d e r t o c a r r y on t h e d u a l 
p r o c e s s e s o f r u l e m a k i n g and o f p r e p a r i n g , a d o p t i n g and s u b m i t t i n g 
f o r a p p r o v a l t h e pay p l a n . I f t h e s e two p r o c e s s e s become too 
i n t e r d e p e n d e n t , t h e Department and t h e Commission may be f a c e d 
w i t h t h e anomaly o f p r o m u l g a t i n g v a l i d r u l e s f r o m w h i c h th e 
pay p l a n u l t i m a t e l y approved by the E x e c u t i v e C o u n c i l 
s i g n i f i c a n t l y d i f f e r s . The agency's e x p e r t i s e and knowledge 
c o n c e r n i n g t h e f a c t o r s f o r d e l i n e a t i o n between t h e two t y p e s o f 
p r o c e s s e s i n § 1 9 A . 9 ( 2 ) , moreover, a r e r e l e v a n t t o t h e q u e s t i o n 
whether r u l e m a k i n g i s r e q u i r e d f o r a s p e c i f i c a c t i o n . We cannot 
d e c i d e t h i s i s s u e i n t h e a b s t r a c t . 

Even i f § 19A.9(2) does n o t r e q u i r e r u l e m a k i n g on t h e 
r e i n s t i t u t i o n o f m e r i t pay i n c r e a s e s , the i s s u e r emains whether 
the r e i n s t i t u t i o n o f m e r i t pay i n c r e a s e s i s p a r t o f t h e s c h e d u l e 
o f pay c o n s t i t u t i n g t h e "pay p l a n " w h i c h must be p r e p a r e d , 
adopted and approved i n a c c o r d a n c e w i t h § 1 9 A.9(2). Under 
§ 19A.9(2) and 570 I.A.C. § 4.1, t h e "pay p l a n " must be p r e p a r e d 
a f t e r c o n s u l t a t i o n w i t h a p p o i n t i n g a u t h o r i t i e s , a d o p t e d by the 
Commission, and approved by t h e E x e c u t i v e C o u n c i l . The 
e f f e c t i v e n e s s o f t h e pay p l a n i s c o n t i n g e n t upon t h e s e p r o c e s s e s . 
Iowa Code § 19A.9(2) (1983). 

The d e t e r m i n a t i o n o f what elements must be i n c l u d e d i n t h e 
"pay p l a n , " i t s e l f , i s a m a t t e r o f s t a t u t o r y c o n s t r u c t i o n . 
A l t h o u g h s t a t u t o r y c o n s t r u c t i o n i s an i s s u e o f l a w , a p p r o p r i a t e 
w e i g h t i s a c c o r d e d t o t h e judgment o f s t a t e a g e n c i e s c h a r g e d w i t h 
t h e s p e c i a l d u t y o f a d m i n i s t e r i n g t h e s t a t u t e . West Pes Moines 
E d u c a t i o n A s s o c i a t i o n v. P u b l i c Employment R e l a t i o n s Board, 266 
N.W.2d 118, 124-25 (Iowa 1978). I n t h i s c a s e , the Department's 
d e t e r m i n a t i o n t h a t r e i n s t i t u t i o n o f m e r i t pay i n c r e a s e s need n o t 
be i n c o r p o r a t e d i n t o t h e "pay p l a n " u l t i m a t e l y s u b m i t t e d to t h e 
E x e c u t i v e C o u n c i l f o r a p p r o v a l i s s u p p o r t e d by a 1976 o p i n i o n o f 
t h i s o f f i c e . A d d r e s s i n g the i s s u e o f o v e r t i m e c ompensation f o r 
s t a t e employees, t h i s o f f i c e s t a t e d t h a t , i n o r d e r t o r e v i s e 
e x i s t i n g o v e r t i m e pay p r o v i s i o n s p r o m u l g a t e d i n r u l e form, t h e 
Department c o u l d e i t h e r amend t h e e x i s t i n g r u l e o r r e c i n d t h e 
r u l e and i n c o r p o r a t e o v e r t i m e compensation p r o v i s i o n s as p a r t o f 
t h e "pay p l a n . " 1976 Op. A t t ' y Gen. 706, 707. From t h i s o p i n i o n 
i t i s e v i d e n t t h a t o v e r t i m e compensation was d e t e r m i n e d t o be an 
element w h i c h may be, b u t i s n o t r e q u i r e d t o be, i n c o r p o r a t e d 
i n t o t h e "pay p l a n . " We c o n s i d e r t h e p r o c e d u r e f o r r e i n s t i t u t i o n 
o f m e r i t pay i n c r e a s e s t o b e a r no more s i g n i f i c a n t l y on the 
s c h e d u l e o f pay f o r p o s i t i o n s i n t h e c l a s s i f i e d s e r v i c e t h a n 
o v e r t i m e c o m p ensation. I n l i g h t o f t h e a p p r o p r i a t e w e i g h t 
a c c o r d e d t o t h e Department i n c o n s t r u i n g C h a p t e r 19A and t h e 
p r e v i o u s o p i n i o n a d d r e s s i n g t h e scope o f t h e "pay p l a n , " we 
cannot c o n c l u d e as a m a t t e r o f law t h a t t h e p r o c e d u r e s f o r t h e 
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r e i n s t i t u t i o n o f m e r i t pay i n c r e a s e s a r e r e q u i r e d t o be 
i n c o r p o r a t e d as p a r t o f the "pay p l a n " s u b i e c t t o t h e p r o c e d u r e s 
o u t l i n e d i n § 19A.9(2). 

We do n o t suggest t h a t t h e Department may e l e c t t o f o r g o 
b o t h r u l e m a k i n g under Chapter 17A and i n c o r p o r a t i o n o f m a t t e r s 
i n t o t h e "pay p l a n " under Chapter 19A and, n e v e r t h e l e s s , b i n d a l l 
s t a t e a g e n c i e s w h i c h employ m e r i t system employees t h r o u g h an 
i n t e r a g e n c y memorandum. P r i o r o p i n i o n s have s u g g e s t e d t h a t 
e i t h e r r u l e m a k i n g o r r e v i s i o n o f t h e pay p l a n a r e n e c e s s a r y t o 
impose changes i n compensation f o r m e r i t employees. See 1976 Op. 
A t t ' y Gen. 706; 1976 Op. A t t ' y Gen. 786. W h i l e t h e memorandum 
may r e p r e s e n t a r e a s o n e d approach t o r e i n s t i t u t i o n o f t h e m e r i t 
pay i n c r e a s e s w h i c h a l l s t a t e a g e n c i e s may e l e c t t o f o l l o w , we 
cannot c o n c l u d e t h a t the memorandum b i n d s a l l s t a t e a g e n c i e s . 

I n summary, t h e s t a t u t o r y o b l i g a t i o n t o p r o m u l g a t e r u l e s 
r e g a r d i n g a "pay p l a n " p u r s u a n t t o § 19A„.9(2) does n o t r e q u i r e 
t h a t a memorandum e s t a b l i s h i n g p r o c e d u r e s f o r r e i n s t i t u t i o n o f 
m e r i t pay i n c r e a s e s upon e x p i r a t i o n o f a m e r i t pay f r e e z e t o be 
p r o m u l g a t e d i n r u l e form. P r o c e d u r e s f o r r e i n s t i t u t i o n o f m e r i t 
pay i n c r e a s e s , moreover, a r e n o t r e q u i r e d t o be i n c o r p o r a t e d as 
p a r t o f the "pay p l a n " s u b j e c t t o the p r o c e d u r e s o u t l i n e d i n 
§ 19A.9(2). A memorandum w h i c h i s n o t p r o m u l g a t e d i n r u l e f o r m 
o r i n c o r p o r a t e d as p a r t o f t h e "pay p l a n , " however, i s n o t 
b i n d i n g on a d m i n i s t r a t i v e a g e n c i e s . 

S i n c e r e ! y. 

A s s i s t a n t A t t o r n e y G e n e r a l 

J F P : c j c 



SCHOOLS: SECRETARY OF STATE. R e d i s t r i c t i n g of School Board 
D i r e c t o r D i s t r i c t s . 1983 Iowa Code Supp. §§ 275.12(2), 275.23A. 
When the Secretary of State i s r e q u i r e d to r e d i s t r i c t a school 
d i s t r i c t because the board of d i r e c t o r s has f a i l e d to do so, the 
c r i t e r i a of 1983 Iowa Code Supp. § 275.23A(1) must be a p p l i e d . 
The method chosen by the d i s t r i c t f o r e l e c t i n g d i r e c t o r s from 
those a u t h o r i z e d by 1983 Iowa Code Supp. § 275.12(2) must be 
u t i l i z e d . Expenses i n c u r r e d by the Secretary of S t a t e i n the 
r e d i s t r i c t i n g process s h a l l be assessed to the school d i s t r i c t . 
(Fleming to -Whitcome, D i r e c t o r of E l e c t i o n s , 7/26/84) #84-7-9(1) 

J u l y 26, 1984 

Mif. Louise Whitcome 
D i r e c t o r of E l e c t i o n s 
O f f i c e of the Secretary of State 
L O C A L 
Dear Ms. Whitcome: 

You have asked f o r our o p i n i o n w i t h r e s p e c t to the e x e r c i s e 
of r e s p o n s i b i l i t y assigned to the State Commissioner of E l e c t i o n s 
when a school d i s t r i c t decides not to r e d i s t r i c t pursuant to 1983 
Iowa Code Supp. § 275.23A. The Board of D i r e c t o r s of the Perry 
Community School D i s t r i c t d i d not r e d i s t r i c t as r e q u i r e d by law 
and your o f f i c e i s r e q u i r e d to do so. The questions you have 
presented i n t h i s circumstance are as f o l l o w s : 

1. S e c t i o n 275.23A, Code Supplement 1983, 
re q u i r e s t h a t the Secretary of St a t e redraw 
d i r e c t o r d i s t r i c t s f o r school d i s t r i c t s which 
do not redraw t h e i r d i r e c t o r d i s t r i c t s 
according to s t a t u t o r y standards. Perry 
Community School D i s t r i c t c u r r e n t l y has a 
pla n w i t h the l a r g e s t d i s t r i c t exceeding the 
sma l l e s t d i s t r i c t by 412.57 percent. The 
scheme i n c l u d e s a multi-member d i r e c t o r 
d i s t r i c t f o r the c i t y of Perry and two s i n g l e 
member d i r e c t o r d i s t r i c t s i n tha t p o r t i o n of 
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the school d i s t r i c t which l i e s outside the 
corporate l i m i t s of Perry. The c i t y of Perry 
should be represented by at l e a s t three 
d i r e c t o r d i s t r i c t s and perhaps a p o r t i o n of a 
f o u r t h d i r e c t o r d i s t r i c t . I f such a pl a n was 
redrawn, would the Secretary of State's 
o f f i c e be f r e e to designate those d i r e c t o r 
d i s t r i c t s which are t o t a l l y w i t h i n the c i t y 
of Perry as being one multi-member d i s t r i c t , 
or i s the Secretary's o f f i c e bound by the 
p r i o r scheme of one multi-member d i s t r i c t and 
two single-member d i s t r i c t s ? 

2. Chapter 77, 1983 A c t s , created s e c t i o n 
275.23A, Code Supplement 1983. Chapter 53, 
1983 A c t s , which was approved 3 days l a t e r 
p r ovided f o r the e l e c t i o n of school board 
members from multi-member d i s t r i c t s . I f the 
Perry r e d i s t r i c t i n g p a i r e d two incumbents 
from a multi-member d i s t r i c t whose terms 
extended beyond the o r g a n i z a t i o n a l meeting of 
the board of d i r e c t o r s a f t e r the r e g u l a r 
school e l e c t i o n f o l l o w i n g the adoption of the 
redrawn d i s t r i c t s , would t h e i r terms have to 
be shortened even though only two board 
members are to be e l e c t e d from the m u l t i ­
member d i s t r i c t ? 

3. In cases where the school r e d i s t r i c t i n g p l a n 
has been redrawn by the Secretary of State's 
o f f i c e , i s the assessment of corresponding 
i n c u r r e d expenses to the school d i s t r i c t 
o p t i o n a l or mandatory? 

We understand t h a t the e x i s t i n g d i s t r i c t s were adopted 
pursuant to the method f o r s e l e c t i n g d i r e c t o r s i n the Perry 
d i s t r i c t as determined i n 1964. The method s e l e c t e d was t h a t 
provided i n Iowa Code § 275.12(2)(c) (1962). That Code s e c t i o n , 
as amended, now provides as f o l l o w s : 

E l e c t i o n of not more than one-half of the 
t o t a l number of school d i r e c t o r s at l a r g e from the 
e n t i r e d i s t r i c t and the remaining d i r e c t o r s from 
and as r e s i d e n t s of designated single-member or 
multimember d i r e c t o r d i s t r i c t s i n t o which the 
e n t i r e s chool d i s t r i c t s h a l l Ee d i v i d e d on the 
b a s i s of p o p u l a t i o n f o r each d i r e c t o r . In such 
case, a l l d i r e c t o r s s h a l l be e l e c t e d by the 
e l e c t o r s of the e n t i r e school d i s t r i c t . Changes 
i n the boundaries of d i r e c t o r d i s t r i c t s s h a l l not 
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be made during a p e r i o d commencing s i x t y days 
p r i o r to the date of the annual school e l e c t i o n . 

1983 Iowa Code Supp. § 275.12(2)(c) (emphasis s u p p l i e d ) . 
The Code s e c t i o n under which you are r e q u i r e d to r e d i s t r i c t 

i f a school d i s t r i c t f a i l s to do so p r o v i d e s , i n p e r t i n e n t p a r t , 
as f o l l o w s : 

Upon f a i l u r e of a d i s t r i c t board to make the 
r e q u i r e d changes by the dates e s t a b l i s h e d under 
t h i s s e c t i o n , the s t a t e commissioner of e l e c t i o n s 
s h a l l make or cause to be made the necessary 
changes as soon as p o s s i b l e , and s h a l l assess any 
expenses i n c u r r e d to the school d i s t r i c t . The 
s t a t e commissioner may request the s e r v i c e s of 
personnel of and m a t e r i a l s a v a i l a b l e to the 
l e g i s l a t i v e s e r v i c e bureau to a s s i s t the commis­
si o n e r i n making any r e q u i r e d boundary changes. 

1983 Iowa Code Supp. § 275.23A(3) ( l a s t two sentences). 
The method f o r e l e c t i n g school board members i s determined 

by the v o t e r s of a school d i s t r i c t at the time of a reorga­
n i z a t i o n , see g e n e r a l l y , Iowa Code Ch. 275 (1983), as amended, 
and 1983 Iowa Code Supp. § 275.12, or at a r e g u l a r or s p e c i a l 
e l e c t i o n of an e x i s t i n g d i s t r i c t pursuant to Iowa Code § 278.1(8) 
or Iowa Code § 275.35 or § 275.36 (1983). As an i n t r o d u c t o r y 
matter to your f i r s t q u estion, i t i s our o p i n i o n t h a t you are 
r e q u i r e d to r e d i s t r i c t pursuant to the method f o r s e l e c t i n g 
d i r e c t o r s that was adopted by the v o t e r s of the d i s t r i c t , t h a t i s 
method c found i n 1983 Iowa Code Supp. § 275.12(2). This view i s 
reached i n l i g h t of the p r i n c i p l e t h a t s t a t u t e s r e l a t i n g to the 
same subject matter or to c l o s e l y a l l i e d s u b j e c t s are i n p a r i 
materia and must be construed, considered and examined i n l i g h t 
of t h e i r common purposes and i n t e n t . Northwestern B e l l T e l . Co. 
v. Hawkeye State T e l . Co., 165 N.W.2d 771, 774 (Iowa 1969). 

As we observed i n an e a r l i e r o p i n i o n , " [ t ] h e method f o r 
s e l e c t i n g members of the board of d i r e c t o r s of a school d i s t r i c t 
i s one of the most fundamental i s s u e s i n c r e a t i o n and maintenance 
of that governmental u n i t . " 1982 Op. A t t ' y Gen. 463, 465. Thus, 
i t i s c l e a r t h a t r e d i s t r i c t i n g i s to be done under 1983 Iowa Code 
Supp. § 275.12(2)(c). 

The r e l e v a n t c r i t e r i a f o r r e d i s t r i c t i n g of school d i s t r i c t s 
are set out i n 1983 Iowa Code Supp. § 275.23A(1) as f o l l o w s : 

School d i s t r i c t s which have d i r e c t o r s who 
represent d i r e c t o r d i s t r i c t s as prov i d e d i n 
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s e c t i o n 275.12, subsection 2, paragraphs b through 
c, s h a l l be d i v i d e d i n t o d i r e c t o r d i s t r i c t s on the 
b a s i s of p o p u l a t i o n as determined from the most 
recent f e d e r a l d ecennial census"! The d i r e c t o r 
d i s t r i c t s s h a l l be as n e a r l y equal as p r a c t i c a b l e 
to the i d e a l p o p u l a t i o n f o r the d i s t r i c t s as 
determined by d i v i d i n g the number of d i r e c t o r 
d i s t r i c t s to be e s t a b l i s h e d i n t o the p o p u l a t i o n of 
the school d i s t r i c t . The d i r e c t o r d i s t r i c t s s h a l l 
be composed of contiguous t e r r i t o r y as compact as 
p r a c t i c a b l e . 

(Emphasis supplied.) We understand that Perry has e l e c t e d one 
d i r e c t o r from the d i s t r i c t a t - l a r g e , i . e . , "not more than one-
h a l f of the t o t a l number of school d i r e c t o r s . . . " 1983 Iowa 
Code Supp. § 275.12(2)(c). I t would be reasonable to leave that 
arrangement i n p l a c e . Under the c r i t e r i a of § 275.23A(1) above, 
a s e r i o u s problem i s presented i n the Perry d i s t r i c t i n 
connection w i t h d i r e c t o r s who are e l e c t e d as r e s i d e n t s of 
d i r e c t o r d i s t r i c t s . There i s gross i n e q u a l i t y i n the p o p u l a t i o n 
of the d i r e c t o r d i s t r i c t s . 

Inasmuch as the e x i s t i n g arrangement does not meet the 
e q u a l i t y requirement of Iowa Code § 275.23A which i s a 
c o d i f i c a t i o n of the "one person, one v ote" p r i n c i p l e under the 
United States C o n s t i t u t i o n , you are f r e e to re-draw d i s t r i c t 
boundaries to achieve e q u a l i t y ; indeed, you are r e q u i r e d to do 
so. Section 275.12(2)(c) permits e l e c t i o n of the "remaining 
d i r e c t o r s from and as r e s i d e n t s of designated single-member or 
multi-member d i s t r i c t s . . . " The p o p u l a t i o n of e x i s t i n g 
d i r e c t o r d i s t r i c t s 2 and 3 combined i s l e s s than one-fourth that 
of the e n t i r e d i s t r i c t . The P erry board l e f t r e d i s t r i c t i n g . "up 
to the s t a t e . " (Superintendent's l e t t e r of June 1.) In our 
view, your o f f i c e i s bound by the c r i t e r i a i n § 275.23A(1) set 
out above and by the method adopted by the d i s t r i c t . We b e l i e v e 
you are not bound by the past a p p l i c a t i o n of method c. That 
method permits v a r i a t i o n s but the v a r i a t i o n s cannot defeat the 
c r i t e r i o n of e q u a l i t y . In other words, the c i t y of P erry need 
not be one multi-member d i r e c t o r d i s t r i c t . The c r e a t i o n of four 
single-member d i s t r i c t s may be the most p r a c t i c a b l e way to meet 
the c r i t e r i a under method c i n t h i s p a r t i c u l a r school d i s t r i c t . 
I t seems to us t h a t i n t h i s circumstance you are f r e e to make 
reasonable judgments to r e d i s t r i c t to meet the c r i t e r i a of the 
s t a t u t e . 

Your second question p e r t a i n s to 1983 Iowa Code Supp. 
§ 275.23A(4). We b e l i e v e that p a r t i c u l a r s u b section comes i n t o 
p l a y o n l y i f r e d i s t r i c t i n g r e s u l t s i n more incumbent d i r e c t o r s 
r e s i d i n g i n a "redrawn d i r e c t o r d i s t r i c t " than t h a t d i s t r i c t i s 
e n t i t l e d to e l e c t . We b e l i e v e t h a t subsection creates a 
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t r a n s i t i o n p e r i o d and would not apply i n the circumstance you 
d e s c r i b e ; f o r example, i f a multiple-member d i s t r i c t i s to be 
represented by two d i r e c t o r s and two incumbent d i r e c t o r s r e s i d e 
t h e r e , they would serve out t h e i r r e s p e c t i v e terms. Our view i s 
based on the p r i n c i p l e that a c o n s t r u c t i o n should not be place d 
on a s t a t u t e t h a t would l e a d to absurd consequences. Graham v. 
Worthington, 259 Iowa 845, 854, 146 N.W.2d 626, 633 (196"FT 

F i n a l l y , i t i s our o p i n i o n that your o f f i c e i s r e q u i r e d by 
1983 Iowa Code Supp. § 275.23A(3), supra, to assess any expenses 
i n c u r r e d i n the r e d i s t r i c t i n g process to the school d i s t r i c t . 
See Iowa Code § 4.1(36)(a) ("The word ' s h a l l ' imposes a duty."). 
When a school d i s t r i c t does not r e d i s t r i c t c o r r e c t l y or by the 
dates e s t a b l i s h e d by the s t a t u t e , the burden t o do so i s s h i f t e d 
to the State Commissioner of E l e c t i o n s . We b e l i e v e the 
l e g i s l a t i v e use of the word " s h a l l " c l e a r l y r e q u i r e s the school 
d i s t r i c t to pay "any expenses i n c u r r e d " by your o f f i c e . 

In summary, when the State Commissioner of E l e c t i o n s i s 
r e q u i r e d to r e d i s t r i c t a school d i s t r i c t because the board of 
d i r e c t o r s has f a i l e d to do so, the c r i t e r i a of 1983 Iowa Code 
Supp. § 275.23A(1) must be a p p l i e d w i t h r e s p e c t to the method 
chosen by the d i s t r i c t from among those l i s t e d i n 1983 Iowa Code 
Supp. § 275.12(2), (b) through (e) . Expenses i n c u r r e d by the 
Commissioner i n the r e d i s t r i c t i n g process s h a l l be assessed to 
the school d i s t r i c t . 

S i n c e r e l y , 

MERLE WILNA FLEMING 
A s s i s t a n t A t t o rney General 

MWF/cjc 



STATE OFFICERS AND DEPARTMENTS: HUMAN SERVICES: L i c e n s i n g ; Funding; 
F o s t e r Care; Substance Abuse; J u v e n i l e . Senate F i l e 2176, 70th G.A. ; 
Chapters 125, 135B, 135C, 236; §§ 125.43, 125.44, 125.45, 218.1, 
232.142, 234.35, 237.1, 237.1(3), 237.4, Code o f Iowa, 1983; 498 Iowa 
A d m i n i s t r a t i v e Code §§ 202.1(5), 202.1(7), 202.2(1), 202.4(4). A 
j u v e n i l e substance abuse f a c i l i t y l i c e n s e d under Ch. 125 need not be 
a l s o l i c e n s e d under Ch. 237 i n o r d e r t o r e c e i v e f o s t e r c a r e funds, 
assuming, t h a t the f a c i l i t y i n a p a r t i c u l a r c h i l d ' s case meets the 
other c r i t e r i a f o r payment f o r f o s t e r care. (Lynn t o Rosenbera, 
State R e p r e s e n t a t i v e , 7/26/84) #84-7-8(L) 

J u l y 26, 1984 

The Honorable Ralph Rosenberg 
State Representative 
Seventy-Third D i s t r i c t 
111 State S t r e e t 
ATSes, IA 50010 

Dear Mr. R.osenberg: 
You have requested an o p i n i o n from our o f f i c e r e g a r d i n g 

Senate F i l e 2176, as passed by the 70th General Assembly, and i t s 
e f f e c t on the p o l i c i e s of Department of Human Services f o r f o s t e r 
care l i c e n s i n g . S p e c i f i c a l l y , you would l i k e to know whether a 
j u v e n i l e substance abuse f a c i l i t y , l i c e n s e d under Ch. 125, must 
a l s o be l i c e n s e d under Ch. 237 i n order to r e c e i v e f o s t e r care 
funds from DHS. An answer to your question r e q u i r e s an 
examination of the r e l e v a n t l i c e n s i n g and funding s t a t u t e s . 

L i c e n s i n g requirements f o r f o s t e r care are cont a i n e d i n 
§ 237.4, Iowa Code. That s e c t i o n s t a t e s t h a t : 

An i n d i v i d u a l or an agency, as defined i n 
s e c t i o n 237.1, s h a l l not provide c h i l d f o s t e r 
care unless the i n d i v i d u a l or agency obtains 
a l i c e n s e i s s u e d by the d i r e c t o r under t h i s 
chapter. However, a l i c e n s e i s not r e q u i r e d 
of the f o l l o w i n g : 
1. An i n d i v i d u a l p r o v i d i n g c h i l d f o s t e r care 
f o r a t o t a l of not more than twenty days i n 
one calendar year. 
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2. A h o s p i t a l l i c e n s e d under chapter 135B. 
3. A h e a l t h care f a c i l i t y l i c e n s e d under 
chapter 135C. 
4. A j u v e n i l e d e t e n t i o n home or j u v e n i l e 
s h e l t e r care home approved under s e c t i o n 
232.142. 

5. An i n s t i t u t i o n l i s t e d i n s e c t i o n 218.1. 

Senate F i l e 2176 amends § 237.4 by adding the f o l l o w i n g new 
subsection 6: 

6. A f a c i l i t y l i c e n s e d under chapter 125. 
Senate F i l e 2176 i s des c r i b e d as an act " e l i m i n a t i n g the 

requirement t h a t a f a c i l i t y l i c e n s e d by the Department of Sub­
stance Abuse p r o v i d i n g c h i l d f o s t e r care be l i c e n s e d by the 
Department of Human S e r v i c e s . " See S.F. 2176, 70th G.A., 
approved • A p r i l 10, 1984. I t appears th a t the i n t e n t of the 
amendment i s to e l i m i n a t e d u p l i c a t e l i c e n s i n g . What i s not c l e a r 
i s how t h i s l i c e n s i n g s t a t u t e impacts on funding. 

Chapter 237 by i t s e l f says no t h i n g about payment f o r f o s t e r 
care, nor does i t t i e i n l i c e n s i n g requirements w i t h payment. 
Chapter 237 i s p u r e l y a l i c e n s i n g s t a t u t e , not a funding s t a t u t e . 
S e c t i o n 234.35 i d e n t i f i e s when the State i s l i a b l e to pay f o s t e r 
care c o s t s . That p r o v i s i o n s t a t e s t h a t : 

The department of s o c i a l s e r v i c e s s h a l l be 
i n i t i a l l y r e s p o n s i b l e f o r paying the cost of 
f o s t e r care f o r a c h i l d under any of the 
f o l l o w i n g circumstances: 
1. When a court has committed the c h i l d t o 
the commissioner of s o c i a l s e r v i c e s or h i s 
designee. 
2. When a court has t r a n s f e r r e d l e g a l custo­
dy of the c h i l d to the department of s o c i a l 
s e r v i c e s . 
3. When the department has agreed to pro v i d e 
f o s t e r care s e r v i c e s f o r the c h i l d on the 
b a s i s of a signed placement agreement between 
the department and the c h i l d ' s parent or 
guardian. 
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4. When the c h i l d has been placed i n emer­
gency care f o r a p e r i o d of not more than 
t h i r t y days upon approval of the commissioner 
or h i s designee. 

" C h i l d f o s t e r care" i s defined as "the p r o v i s i o n of p a r e n t a l 
n u r t u r i n g , i n c l u d i n g but not l i m i t e d to the f u r n i s h i n g of food, 
l o d g i n g , t r a i n i n g , education, s u p e r v i s i o n , treatment or other 
care, to a c h i l d on a f u l l - t i m e b a s i s by a person other than a 
r e l a t i v e or guardian of the c h i l d " w i t h c e r t a i n exceptions 
d e l i n e a t e d i n the s t a t u t e . § 237.1(3), Iowa Code. The a p p l i c a ­
b l e r e g u l a t i o n s s t a t e e s s e n t i a l l y the same t h i n g , except " f o s t e r 
care" i s d e f i n e d as being f u r n i s h e d " i n a l i c e n s e d f o s t e r care 
f a c i l i t y or approved s h e l t e r care f a c i l i t y " . . .. 498 I.A.C. 
§ 202.1(5). There i s no i n d i c a t i o n i n t h a t r e g u l a t i o n whether 
" l i c e n s e d f o s t e r care f a c i l i t y " means l i c e n s e d under.Ch. 237, or 
whether i t means l i c e n s e d e i t h e r under th a t chapter or under any 
of the express exemptions from 237 l i c e n s i n g requirements. 

Only an " e l i g i b l e c h i l d " s h a l l be considered f o r f o s t e r care 
s e r v i c e s supervised by the department. 498 I.A.C. § 202.2(1). 
" E l i g i b l e c h i l d " i s d e f i n e d i n § 202.1(7), which tends to t r a c k 
the instances i n which the State i s l i a b l e f o r f o s t e r care expen­
ses under § 234.35, Iowa Code., as discussed above. A f o s t e r 
group care f a c i l i t y must be s e l e c t e d on the b a s i s of i t s a b i l i t y 
to meet the needs of the c h i l d . 498 I.A.C. § 202.4(4). The 
r e g u l a t i o n s go on to s t a t e that the department " s h a l l place a 
c h i l d only i n a l i c e n s e d or approved f a c i l i t y which has a current 
purchase of s e r v i c e agreement w i t h the department". Id. Once 
again, " l i c e n s e d " i s not d e f i n e d , but i t has seemingly~b~een read 
by DHS to mean " l i c e n s e d under chapter 237." 

Reading a l l of these s t a t u t e s and r e g u l a t i o n s together, i f 
an e l i g i b l e c h i l d i s placed i n a f a c i l i t y t h a t provides f o s t e r 
care to that c h i l d , as d e f i n e d by s t a t u t e and r u l e , then the 
State i s i n i t i a l l y r e s p o n s i b l e f o r paying f o s t e r care expenses. 
The i n q u i r y should be whether the c h i l d i s an " e l i g i b l e c h i l d " 
under 498 I.A.C. § 202.1(7) and § 234.35, Iowa Code and whether 
the f a c i l i t y i s p r o v i d i n g " f o s t e r c a r e " under the d e f i n i t i o n of 
§ 237.1(3). There should be no a d d i t i o n a l requirement imposed 
tha t the f a c i l i t y be l i c e n s e d under Ch. 237 i n order to r e c e i v e 
payment when Ch. 237 by i t s own terms s t a t e s t h a t c e r t a i n f a c i l i ­
t i e s l i c e n s e d under c e r t a i n other p r o v i s i o n s of the Code may' 
provide f o s t e r care without o b t a i n i n g a Ch. 237 l i c e n s e . 

This o p i n i o n should not be construed to mean t h a t i n every 
ins t a n c e where a c h i l d i s i n a Ch. 125 substance abuse f a c i l i t y 
or a Ch. 135C h e a l t h care f a c i l i t y or any of the other f a c i l i t i e s 
excepted from the l i c e n s i n g requirements of Ch. 237 , that the 
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c h i l d i s e l i g i b l e f o r f o s t e r care payments. Many, i f not a l l , of 
the f a c i l i t i e s excepted from Ch. 237 l i c e n s i n g requirements 
pursuant to § 237.4 have t h e i r o\m funding schemes. See, e.g., 
§§ 125.43 - 125.45, Iowa Code. Whether a c h i l d p l a c e d i n a Ch. 
125 substance abuse f a c i l i t y i s e l i g i b l e f o r f o s t e r care funds 
may depend upon an examination of the e x c l u s i v i t y or p r i o r i t y of 
Ch. 125 funding sources i n r e l a t i o n to f o s t e r care funds, and 
whether the care provided i s e s s e n t i a l l y f o s t e r care, or some­
t h i n g e l s e , such as medical treatment. This a n a l y s i s should a l s o 
be t r u e of other f a c i l i t i e s l i s t e d i n § 237.4 that have t h e i r own 
funding schemes. For example, j u v e n i l e d e t e n tion has never been 
considered f o s t e r care and has i t s own s t a t u t o r y scheme f o r cost 
a l l o c a t i o n . See §§ 232.142, 356.15, Iowa Code; Op.Att'yGen. 
#83-4-3(L), Munns to Reagen. This o p i n i o n does not address the 
q u e s t i o n of p r i o r i t i e s i n the v a r i o u s funding programs. This 
o p i n i o n merely concludes that where a c h i l d would otherwise be 
e l i g i b l e f o r f o s t e r care funds, DHS should not w i t h h o l d such 
payments based on the f a c t t h a t the f a c i l i t y has n o t . o b t a i n e d a 
d u p l i c a t e l i c e n s e when § 237.4 has i n s t r u c t e d that such d u p l i c a t e 
l i c e n s e need not be obtained. Notwithstanding the removal of the 
d u p l i c a t e l i c e n s e problem by the s t a t u t o r y change, the o b l i g a t i o n 
of the Department to provide funding to any f a c i l i t y i s 
u n a f f e c t e d by t h i s o p i n i o n and remains subject to the r e q u i r e ­
ments of Chapter 234 and the a d m i n i s t r a t i v e r u l e s promulgated by 
the Department thereunder. 

In c o n c l u s i o n , a j u v e n i l e substance abuse f a c i l i t y l i c e n s e d 
under Ch. 125 need not be a l s o l i c e n s e d under Ch. 237 i n order to 
r e c e i v e f o s t e r care funding from DHS, assuming that the f a c i l i t y 
i n a p a r t i c u l a r c h i l d ' s case meets the other c r i t e r i a f o r payment 
of f o s t e r care expenses. 

The Department would be j u s t i f i e d , however, i n r e f u s i n g to 
p r o v i d e d u p l i c a t e payments ( i . e . , p r e v e n t i n g "double-dipping") by 
not paying c h i l d f o s t e r care expenses when the s t a t u t o r y maximum 
under another s e c t i o n of the Code, such as Ch. 125 substance 
abuse funds, has already been p a i d . 

S i n c e r e l y , 

Eleanor E. Lynn 
A s s i s t a n t Attorney General 

EEL/kap3 



SECRETARY OF STATE: Corporation D i v i s i o n Duties Under Senate 
F i l e 510, 1984 Session, 70th G.A. Upon r e c e i v i n g , from an 
a g r i c u l t u r a l supply d e a l e r , a request f o r a c e r t i f i c a t e showing 
any e f f e c t i v e f i n a n c i n g statements or v e r i f i e d l i e n statements 
naming a c e r t a i n debtor and the crops to which a newly f i l e d l i e n 
a t t a ches, the s e c r e t a r y should supply a l i s t i n g of a l l f i n a n c i n g 
statements and v e r i f i e d l i e n statements which name the s p e c i f i e d 
debtor and r e l a t e to crops or r e a l property. L i k e w i s e , when a 
request f o r a c e r t i f i c a t e r e l a t e s to l i v e s t o c k , the s e c r e t a r y 
should supply a l i s t i n g of a l l f i n a n c i n g statements and v e r i f i e d 
l i e n statements which name the s p e c i f i e d debtor and r e l a t e to 
l i v e s t o c k . (Galenbeck to O d e l l , Secretary of S t a t e , 7/26/84) 
#84-7-7 (L) 

J u l y 26, 1984 

~Mary Jane O d e l l 
Secretary of State 
L O C A L 
Dear Ms. O d e l l : 

You have requested an o p i n i o n of the Attorney General 
r e g a r d i n g the duties of the Secretary of State pursuant to Senate 
F i l e 510, 1984 Session, 70th G.A. In p a r t i c u l a r , you have 
expressed concern over the appropriate i n t e r p r e t a t i o n of 
subsection 5 of s e c t i o n 4 of the l e g i s l a t i o n which p r o v i d e s : 

"An a g r i c u l t u r a l supply d e a l e r f i l i n g a \ 7 e r i f i e d 
l i e n statement s h a l l request from the Secr e t a r y of 
State a c e r t i f i c a t e showing any e f f e c t i v e f i n a n c ­
ing statement or v e r i f i e d l i e n statements naming 
the debtor and the crops or l i v e s t o c k to which the 
l i e n attaches. . . ." 

Depending upon the i n t e r p r e t a t i o n adopted, the burden placed upon 
the Secretary of State by Senate F i l e 510 may vary from the 
present l e v e l of duty imposed by § 554.9407, Code of Iowa, .. as 
amended by Ch. 70, § 3, 1983 Session, 70th G.A. and Senate F i l e 
510 i t s e l f (§ 12), to a f a r more extensive ( i f not impossible) 
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standard of duty. This o p i n i o n w i l l analyze which a l t e r n a t i v e 
s t a t u t o r y c o n s t r u c t i o n s are most a p p r o p r i a t e . 

I . LEGISLATIVE PURPOSE 
No statement of l e g i s l a t i v e purpose precedes the main body 

of Senate F i l e 510. However, the general purpose of the l e g i s ­
l a t i o n can be i n f e r r e d from t e x t p r o v i s i o n s which, i n c e r t a i n 
circumstances, cause bank memoranda to c o n s t i t u t e i r r e v o c a b l e 
l e t t e r s of c r e d i t , and i n other circumstances create l i e n s f o r 
the r e t a i l cost of a g r i c u l t u r a l chemicals, seed, and petroleum 
products, i n c l u d i n g l a b o r f u r n i s h e d . These p r o v i s i o n s c l e a r l y 
p rovide s p e c i a l f i n a n c i a l p r o t e c t i o n to s u p p l i e r s of such prod­
u c t s . 

The S e c r e t a r y of State's d u t i e s a r i s i n g from the s t a t u t e 
c o n s i s t of f i l i n g the l i e n s c r e a t e d by Senate F i l e 510, p r o v i d i n g 
i n f o r m a t i o n r e g a r d i n g such l i e n s , and p r o v i d i n g i n f o r m a t i o n 
regarding f i n a n c i n g statements f i l e d w i t h the s e c r e t a r y pursuant 
to § 554.9401(1)(c). S p e c i f i c a l l y , upon request from an "ag­
r i c u l t u r a l supply d e a l e r " (and, presumably, any other person) the 
s e c r e t a r y must supply a " c e r t i f i c a t e showing any e f f e c t i v e 
f i n a n c i n g statement or v e r i f i e d l i e n statements naming the debtor 
and the crops or l i v e s t o c k to which the l i e n a ttaches." S e c t i o n 
4(5) of Senate F i l e 510. 

I I . FUNCTION OF SECRETARY OF STATE 
The S e c r e t a r y ' s f u n c t i o n appears to be a c l e r i c a l one; 

nothing i n the s t a t u t e i n d i c a t e s an i n t e n t i o n that the Secretary 
p r i o r i t i z e v a r i o u s l i e n s and f i n a n c i n g statements. However, you 
question whether the language c i t e d i n your l e t t e r of May 22, 
1984, and quoted above, suggests t h a t the Secretary might be 
expected to perform a f u n c t i o n of comparing the property 
d e s c r i p t i o n on " v e r i f i e d l i e n statements" w i t h property 
d e s c r i p t i o n s on other v e r i f i e d l i e n statements or f i n a n c i n g 
statements. L i k e w i s e , you q u e s t i o n whether the Secretary might 
be expected to compare the l i v e s t o c k d e s c r i p t i o n on a v e r i f i e d 
l i e n statement w i t h the l i v e s t o c k d e s c r i p t i o n on another l i e n 
statement or f i n a n c i n g statement. 

a. Property D e s c r i p t i o n . 
Subsection 1 of s e c t i o n 4, Senate F i l e 510, s p e c i f i e s 

i n f o r m a t i o n to be i n c l u d e d i n the v e r i f i e d l i e n statement. Two 
p o r t i o n s of su b s e c t i o n 1 provide i n f o r m a t i o n s i m i l a r to that 
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i n c l u d e d on many f i n a n c i n g statements c u r r e n t l y f i l e d w i t h the 
Secretary of S t a t e . Subsection 1(e) and 1 ( f ) r e q u i r e : 

"e. The name and address of the farmer f o r whom 
the a g r i c u l t u r a l chemical, seed, feed, or p e t r o l e ­
um product was f u r n i s h e d . 
f. The l e g a l d e s c r i p t i o n of the r e a l property on 
which the crops to which the l i e n attaches are 
growing or are to be grown or the d e s c r i p t i o n of 
the l i v e s t o c k or animals to which the l i e n a t t a c h ­
es." (emphasis added) 

P r e s e n t l y , § 554.9402(1) of the Iowa Code (1983), re g a r d i n g 
f i n a n c i n g statements, provides: 

"A f i n a n c i n g statement i s s u f f i c i e n t i f i t gives 
the names of the debtor and the secured p a r t y , i s 
signeH b~y the debtor, gives an address of the 
secured p a r t y from which i n f o r m a t i o n concerning 
the s e c u r i t y i n t e r e s t may be obtained, gives a 
m a i l i n g address of the debtor and contains a 
statement i n d i c a t i n g the types, or d e s c r i b i n g the 
items, of c o l l a t e r a l . . . . When the f i n a n c i n g 
statement covers crops growing or to be grown, the 

--. statement must a l s o contain a d e s c r i p t i o n of the 
r e a l e s t a t e concerned." (emphasis added) 

Although i t i s c e r t a i n l y p o s s i b l e t h a t a f i n a n c i n g statement 
would c o n t a i n a l e g a l d e s c r i p t i o n , the s t a t u t e only r e q u i r e s a 
d e s c r i p t i o n of the r e a l e s t a t e ~ and " d e s c r i p t i o n " i s b r o a d l y 
de f i n e d i n § 554.9110 as f o l l o w s : 

"For the purposes of t h i s A r t i c l e any d e s c r i p t i o n 
of p e r s o n a l property or r e a l e s t a t e i s s u f f i c i e n t 
whether or not i t i s s p e c i f i c i f i t reasonably 
i d e n t i f i e s what i s desc r i b e d . " 

Moreover, the O f f i c i a l Text comment to the Uniform Commercial 
Code § 9-402 makes c l e a r the d r a f t e r s ' i n t e n t to adopt a " n o t i c e 
f i l i n g " system where " f u r t h e r i n q u i r y from the p a r t i e s concerned 
w i l l be necessary to d i s c l o s e the complete s t a t e of a f f a i r s . " 
See, Comment, Sec. 9-402, Uniform Commercial Code, 1962 O f f i c i a l 
Text. See a l s o , Jasper County Sav. Bank v. G i l b e r t , 328 N.W.2d 287, 292~TlaTT982T7^ 

Thus, whereas a l e g a l d e s c r i p t i o n of property must be 
provided to comply w i t h Senate F i l e 510, the property d e s c r i p t i o n 
r e q u i r e d by § 554.9402(1) may be something along the order of: 
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"John Doe's n o r t h e i g h t y acres i n Scott County." The f i l i n g s 
r e c e i v e d by the Secretary of State w i l l not, t h e r e f o r e , l end 
themselves to comparison. In many cases i t w i l l be impossible to 
v e r i f y -- from the face of the f i l i n g s -- whether a f i n a n c i n g 
statement ( f i l e d pursuant to § 554.9402(1)) and a v e r i f i e d l i e n 
statement-, ( f i l e d pursuant to Senate F i l e 510) r e l a t e to the same 
property. 

Because the s t a t u t e s c o n t a i n s i g n i f i c a n t l y d i f f e r e n t l a n ­
guage, we must presume the l e g i s l a t u r e d i d not i n t e n d the Secre­
t a r y to perform a f u n c t i o n of comparing " d e s c r i p t i o n " to " l e g a l 
d e s c r i p t i o n . " Instead, upon r e c e i p t of a request f o r "a c e r t i f i ­
cate showing any e f f e c t i v e f i n a n c i n g statement or v e r i f i e d l i e n 
statement naming the debtor and the crops . . . to which the l i e n 
a t t a c h e s , " the Secretary should supply a l i s t i n g of a l l f i n a n c i n g 
statements and v e r i f i e d l i e n statements naming the s p e c i f i e d 
debtor and r e l a t i n g to crops or r e a l property. 
b. L i v e s t o c k D e s c r i p t i o n . 

The same a n a l y s i s must apply to the Secretary's 
r e s p o n s i b i l i t i e s where the v e r i f i e d l i e n being f i l e d names 
l i v e s t o c k r a t h e r than r e a l property/-. As noted above, subsection 
1 ( f ) of s e c t i o n 4, Senate F i l e 510 r e q u i r e s only a " d e s c r i p t i o n 

- Q£ the l i v e s t o c k or animals to which the l i e n a ttaches." 
(emphasis added) The mode of d e s c r i p t i o n w i l l , of course, vary 
from person to person. 

S i m i l a r l y , the d e s c r i p t i o n of l i v e s t o c k r e q u i r e d by 
§ 554.9402(1) i s only what i s "reasonably" r e q u i r e d to i d e n t i f y 
the l i v e s t o c k . As mentioned above, § 554.9402(1) embodies a 
" n o t i c e f i l i n g " concept which does not mandate that l i v e s t o c k be 
i d e n t i f i e d w i t h e x a c t i t u d e . 

Under these circumstances, the Secretary would expose the 
State to s u b s t a n t i a l l i a b i l i t y -- and perhaps perform a d i s s e r ­
v i c e to l i e n h o l d e r s i f only those f i n a n c i n g statements and 
l i e n s having e x a c t l y the same l i v e s t o c k d e s c r i p t i o n as the 
v e r i f i e d l i e n were r e v e a l e d to a l i e n h o l d e r upon request f o r the 
" c e r t i f i c a t e " contemplated i n s e c t i o n 4(5) of Senate F i l e 510. 

Even i f the s t a t u t e s r e q u i r e d use of a " l e g a l d e s c r i p ­
t i o n " on both f i n a n c i n g statements and v e r i f i e d l i e n statements, 
there i s no s i n g l e c o r r e c t l e g a l d e s c r i p t i o n f o r most 
p r o p e r t i e s e s p e c i a l l y those i n a r u r a l s e t t i n g r a t h e r than 
urban, subdivided property. 
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I I I . CONCLUSION 
Any i n t e r e s t e d p a r t y must be given i n f o r m a t i o n r e g a r d i n g 

" v e r i f i e d l i e n s " and f i n a n c i n g statements from the Secretary of 
State. The Secretary must index and provide that i n f o r m a t i o n 
according to the debtor's name and the type o f c o l l a t e r a l secured 
( l i v e s t o c k or c r o p s ) . However, because both s t a t u t e s a l l o w 
s u b s t a n t i a l v a r i a t i o n i n the d e s c r i p t i o n o f the c o l l a t e r a l 
secured, the Secretary should not attempt to determine i f the 
property described on one " v e r i f i e d l i e n " i s i d e n t i c a l to t h a t 
d e s c r i b e d , f o r example, on a f i n a n c i n g statement r e l a t i n g to the 
same debtor. Determinations as to which other secured p a r t i e s 
are a f f e c t e d by the f i l i n g of a l i e n c r eated by Senate F i l e 510 
should be l e f t to the party secured by the l i e n . 

S i n c e r e l y , 

/ SCOTT M. GALENBECK 
A s s i s t a n t A t t orney General 

SMG/cjc 



SCHOOLS: R e d i s t r i c t i n g . 1983 Iowa Code Supp. § 275.23A(4). 
Where two school d i s t r i c t d i r e c t o r s r e s i d e i n the same new 
d i r e c t o r d i s t r i c t a f t e r r e d i s t r i c t i n g and were e l e c t e d to terms 
extending beyond the e f f e c t i v e date of r e d i s t r i c t i n g , both 
d i r e c t o r s ' terms ex p i r e at the next r e g u l a r e l e c t i o n . (Fleming 
to Heeren, Tama County Attorney, 7/26/84) #84-7-6(L) 

J u l y 26, 1984 

Brent B. Heeren 
Tama County Attorney 
P. 0. Box 6 
Toledo, Iowa 52342 
Dear Mr. Heeren: 

You have submitted a question p e r t a i n i n g to r e d i s t r i c t i n g of 
school board d i r e c t o r d i s t r i c t s as f o l l o w s : 

I f , a f t e r reapportionment, two former d i s t r i c t s 
are combined to make one newly organized d i s t r i c t , 
then what i s the st a t u s of the two d i r e c t o r s who 
represent the one new d i s t r i c t and whose terms 
have not yet expired? 
We understand that the d i s t r i c t at i s s u e , North Tama Commu­

n i t y School D i s t r i c t , has a seven member board of d i r e c t o r s . In 
our view, the iss u e you present i s c o n t r o l l e d by 1983 Iowa Code 
Supp. 275.23A(4) which provides as f o l l o w s : 

I f more than one incumbent d i r e c t o r , whose term 
extends beyond the o r g a n i z a t i o n a l meeting of the 
board of d i r e c t o r s a f t e r the r e g u l a r school 
e l e c t i o n f o l l o w i n g the adoption of the redrawn 
d i s t r i c t s , r e s i d e i n a redrawn d i r e c t o r d i s t r i c t , 
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the terms of o f f i c e of the a f f e c t e d d i r e c t o r s 
e x p i r e at the o r g a n i z a t i o n a l meeting of the board 
of d i r e c t o r s f o l l o w i n g the next r e g u l a r school 
e l e c t i o n . (emphasis added) 
I t appears that the terms of o f f i c e of the two incumbent 

d i r e c t o r s w i l l e x p i r e i n 1985, that i s "at the o r g a n i z a t i o n a l 
meeting . . . f o l l o w i n g the next r e g u l a r school e l e c t i o n . " We 
note that one d i r e c t o r ' s term exp i r e s i n 1985 and the other would 
have e x p i r e d i n 1986. Under the terms of § 275.23A(4) above, the 
terms of both w i l l e x p i r e i n 1985. In other words, e l e c t i o n of a 
s i n g l e d i r e c t o r i n tha t d i r e c t o r d i s t r i c t w i l l be h e l d at the 
next r e g u l a r school e l e c t i o n , i n t h i s circumstance i n 1985. 

The circumstances d e s c r i b e d to us present another problem, 
the e x i s t e n c e of an e x t r a d i r e c t o r i n one d i s t r i c t , which i f a 
new d i r e c t o r i s e l e c t e d and continues i n each of the other s i x 
d i s t r i c t s , an eight-member board would r e s u l t . This s i t u a t i o n 
r e q u i r e s us to apply r e l e v a n t p r i n c i p l e s of s t a t u t o r y 
c o n s t r u c t i o n . F i r s t , we note that s t a t u t e s r e l a t i n g to the same 
subject matter or to c l o s e l y a l l i e d subjects are i n p a r i materia 
and must be construed and examined i n the l i g h t of t h e i r common 
purposes and i n t e n t . Northwestern B e l l T e l . Co. v. Hawkeye State 
T e l . Co., 165 N.W.2d 771, 774 (Iowa 1969). Moreover, l e g i s l a t i v e 
i n t e n t i s to be gleaned from the whole s t a t u t e or s t a t u t e s 
r e l a t i n g to the matter, and not from any p a r t i c u l a r p a r t , w i t h 
due c o n s i d e r a t i o n f o r the obj e c t to be a t t a i n e d . Georgia v. 
State Tax Commission, 165 N.W.2d 782, 786 (Iowa 1969). 

There i s no doubt th a t 83 A c t s , Ch. 77, § 3, 4, c o d i f i e d as 
1983 Iowa Code Supp. 275.23A, was adopted to r e q u i r e school 
d i s t r i c t s to be r e d i s t r i c t e d to comply w i t h the c o n s t i t u t i o n a l 
p r e s c r i p t i o n of "one person, one vote," See 1982 Op. A t t ' y Gen. 
463, 474 (a t i m e t a b l e f o r a l t e r i n g school d i r e c t o r d i s t r i c t 
boundaries i s d e s i r a b l e and could c l a r i f y any e x i s t i n g doubt th a t 
school d i s t r i c t s must r e d i s t r i c t to comply w i t h "one person, one 
v o t e . " ) . The General Assembly has provided that school boards 
s h a l l be composed of " e i t h e r f i v e or seven members." See 1983 
Iowa Code Supp. § 275.12(2), f i r s t sentence (emphasis added). 
See a l s o 1983 Iowa Code Supp. § 275.25(2). Other Code s e c t i o n s 
p e r t a i n i n g to t r a n s i t i o n periods provide t h a t staggered terms f o r 
d i r e c t o r s are to be e s t a b l i s h e d . See e.g. 1983 Iowa Code Supp. 
§ 275.25(3). School d i s t r i c t s h o l d annual e l e c t i o n s ; the s t a t ­
utes do not pro v i d e f o r the e l e c t i o n of a m a j o r i t y of board 
members at one e l e c t i o n and d i r e c t o r s normally serve three year 
terms. 

> • 

In the p a r t i c u l a r f a c t u a l s i t u a t i o n you have presented, a 
c o n s t r u c t i o n of the s t a t u t e s i n p a r i m a t e r i a r e q u i r e s that one of 
the newly cr e a t e d d i s t r i c t s w i l l not e l e c t a d i r e c t o r u n t i l the 
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1985 school e l e c t i o n . Otherwise, the North Tama School D i s t r i c t 
would have e i g h t members. 

We reach t h i s c o n c l u s i o n f o r three reasons. F i r s t , a board 
of e i g h t members i s not a u t h o r i z e d by s t a t u t e . Second, we 
b e l i e v e that § 275.23A(4) i s a compromise t r a n s i t i o n a l p r o v i s i o n . 
F i n a l l y , an e i g h t member board would present p r a c t i c a l problems 
i n c l u d i n g p o t e n t i a l t i e votes. We note t h a t the d i r e c t o r d i s ­
t r i c t s i n t h i s p a r t i c u l a r case were q u i t e uneven. Moreover, the 
d i s t r i c t e l e c t s i t s d i r e c t o r s pursuant to § 275.12(2)(b) , th a t i s 
a l l v o t e r s vote f o r a l l board members. 

In summary, where two school d i s t r i c t d i r e c t o r s r e s i d e i n 
the same new d i r e c t o r d i s t r i c t a f t e r r e d i s t r i c t i n g and were 
e l e c t e d to terms extending beyond the e f f e c t i v e date of r e ­
d i s t r i c t i n g , both d i r e c t o r s ' terms e x p i r e at the next r e g u l a r 
e l e c t i o n . 

S i n c e r e l y , 

MERLE WILNA FLEMING 
A s s i s t a n t Attorney General 

MWF/cjc 



PUBLIC FUNDS: State F i s h and Game P r o t e c t i o n Fund; I n t e r e s t 
Earned. Iowa Code Chapters 18 and 107; Iowa Code §§ 107.17, as 
amended by 1984 Iowa A c t s , H.F. 2401, § 3; 453.7, and 453.7(2) 
(1983); Iowa Code Supp. § 18.120 (1983); 1982 Iowa A c t s , Ch. 1084 
and 1979; Iowa A c t s , Ch. 12 § 6.3. I n t e r e s t earned on f i s h and 
game p r o t e c t i o n fund payments to the motor v e h i c l e d i s p a t c h e r 
d e p r e c i a t i o n fund i s to be c r e d i t e d to the s t a t e ' s g e n e r a l fund 
as opposed to being c r e d i t e d back to the f i s h and game p r o t e c t i o n 
fund. (Lyman to Wilson, D i r e c t o r , State Conservation Commission, 
7/26/84) #84-7-5(L) 

J u l y 26, 1984 

L a r r y J.'Wilson, D i r e c t o r 
State Conservation Commission 
Wallace State O f f i c e B u i l d i n g 
L O C A L 
Dear Mr. Wilson: 

You have requested an o p i n i o n of t h i s o f f i c e as to whether 
i n t e r e s t earned on the p o r t i o n of the motor v e h i c l e d i s p a t c h e r 
d e p r e c i a t i o n account t r a n s f e r r e d from the f i s h and game pro­
t e c t i o n fund should be c r e d i t e d to the f i s h and game p r o t e c t i o n 
fund r a t h e r than the general fund. 

Pursuant to Iowa Code § 453.7(2) (1983), i n t e r e s t or earn­
ings on investments or time d e p o s i t s are g e n e r a l l y c r e d i t e d to 
the general fund of the governmental body making the investment 
or d e p o s i t , not to the agency or department whose funds have been 
deposited or i n v e s t e d . The s e c t i o n does, however, provide an 
exception f o r " s p e c i f i c funds f o r which investments are otherwise 
provided by law." The f i s h and game p r o t e c t i o n fund c o n s t i t u t e s 
such an exc e p t i o n as s t a t e d i n Iowa Code § 107.17 (1983), as 
amended by H.F. 2401, § 3, 70th G.A. , Second Sess., 1934: 
"Notwithstanding s e c t i o n 453.7, subsection 2, i n t e r e s t or earn­
ings of investments or time d e p o s i t s of the funds i n the s t a t e 
f i s h and game p r o t e c t i o n fund . . . s h a l l be c r e d i t e d " to the 
f i s h and game p r o t e c t i o n fund. This s p e c i a l treatment o f the 
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f i s h and game p r o t e c t i o n fund was f i r s t mandated by the 68th 
General Assembly, which as p a r t of an a p p r o p r i a t i o n b i l l d i r e c t e d 
that i n t e r e s t earned on the fund be c r e d i t e d back to the fund. 
1979 Iowa A c t s , Ch. 12, § 6.3. Three years l a t e r , the 
l e g i s l a t u r e permanently amended the Code to that e f f e c t . 1982 

. Iowa A c t s , Ch. 1084. Consequently, the f i s h and game p r o t e c t i o n 
fund has r e t a i n e d the i n t e r e s t earned on the investment or 
deposit of i t s monies, r a t h e r than those earnings being c r e d i t e d 
to the s t a t e ' s general fund which would otherwise occur. 

I n c i d e n t a l to the f i s h and game d i v i s i o n ' s use o f automo-' 
b i l e s i n c a r r y i n g out i t s r e s p o n s i b i l i t i e s , your agency makes 
d e p r e c i a t i o n payments from the f i s h and game p r o t e c t i o n fund to 
the s t a t e v e h i c l e d i s p a t c h e r ' s replacement fund ( h e r e i n a f t e r 
" d e p r e c i a t i o n fund"). The purposes of t h i s replacement fund, 
which i s de s c r i b e d at Iowa Code Supplement § 18.120 (1983), are 
to r e c o r d the approximate l o s s i n value of each s t a t e v e h i c l e as 
a r e s u l t of d e p r e c i a t i o n and to provide f o r t h e i r o r d e r l y r e ­
placement as the need a r i s e s . Although the amounts p a i d i n t o the 
d e p r e c i a t i o n fund remain the property of the department or agency 
which makes such payments, the nature of the payments i s c l e a r l y 
an expense. Iowa Code Supplement § 18.120 (1983). 

Because the treatment of earnings and i n t e r e s t on f i s h and 
* game p r o t e c t i o n fund monies represents an exception to the 

p r o p o s i t i o n t h a t earnings and i n t e r e s t are c r e d i t e d t o the 
general fund, the exception must be narrowly construed, w i t h any 
doubts r e s o l v e d i n fa v o r of the r u l e and against the excepti o n . 
H e i l i n g e r v. C i t y of Sheldon, 236 Iowa 146, 18 N.W.2d 182 (1945). 
As a matter of a d m i n i s t r a t i v e p r a c t i c e , the f i s h and game pro­
t e c t i o n fund has not been c r e d i t e d w i t h i n t e r e s t earned on the 
p o r t i o n o f the d e p r e c i a t i o n fund t r a n s f e r r e d from the f i s h and 
game p r o t e c t i o n fund. There i s no s p e c i f i c s t a t u t o r y a u t h o r i t y 
to so c r e d i t the f i s h and game p r o t e c t i o n fund i n Iowa Code 
Chapter 18 (1983), Iowa Code Supplement § 18.120 (1983), or Iowa 
Code Chapter 107 (1983), as amended by 1984 Iowa A c t s , H.F. 2401, 
§ 3. L i k e w i s e , when Iowa Code §§ 107.17 and 453.7(2) are con­
s t r u e d i n p a r i m a t e r i a , no exc e p t i o n can be found f o r c r e d i t i n g 
the f i s l o and game p r o t e c t i o n fund w i t h i n t e r e s t earned on i t s 
payments to the d e p r e c i a t i o n fund, s i n c e Iowa Code § 107.17 
l i m i t s the c r e d i t i n g of i n t e r e s t to earnings on "funds i n the 
s t a t e f i s h and game p r o t e c t i o n fund." (Emphasis added.) Expense 
payments made to the d e p r e c i a t i o n fund on b e h a l f of the f i s h and . 
game p r o t e c t i o n fund by your agency do not c o n s t i t u t e "funds i n " 
the f i s h and game p r o t e c t i o n fund; r a t h e r , they are "funds i n " 
the d e p r e c i a t i o n fund. The l e g i s l a t u r e c l e a r l y intended f o r the 
funds to be two separate e n t i t i e s . 

Thus, i t i s our o p i n i o n t h a t the i n t e r e s t earned on s t a t e 
f i s h and game p r o t e c t i o n fund payments to the s t a t e v e h i c l e 
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dis p a t c h e r ' s d e p r e c i a t i o n fund i s to be c r e d i t e d to the general 
fund as opposed to being c r e d i t e d back to the s t a t e f i s h and game 
p r o t e c t i o n fund. 

S i n c e r e l y , 

LYNDEN LYMAN 
A s s i s t a n t A t t o r n e y General 

L L / c j c 



OPEN MEETINGS LAW; GOVERNMENTAL BODY, Area Agency on Aging: 
2 8 A . 2 ( l ) ( c ) ; 249B.8, 45 C.F.R. 1321.61. By d e s i g n a t i o n , the Iowa 
Commission on Aging f o r m a l l y c reated the Iowa Lakes Area A.gency 
on Aging to f u l f i l l p u b l i c policy-making and'.'decision-making 
f u n c t i o n s which r e q u i r e s i t s meetings to be open to the p u b l i c . 
The Iowa A s s o c i a t i o n of Area Agencies has not been c r e a t e d by the 
State Commission and i t s meetings may be c l o s e d to the p u b l i c . 
( A l l e n to Zenor, 7/11/84) #84-7-4(L) 

Mr. Michael L. Zenor J u l y 11, 19 84 
Clay County Attorney 
201 East F i f t h S t r e e t 
Spencer, Iowa 51301 
Dear Mr. Zenor: 

You asked the o p i n i o n of our o f f i c e as to whether the Iowa 
Lakes Area Agency on Aging and the Iowa A s s o c i a t i o n of Area 
Agencies on Aging are governmental bodies w i t h i n the meaning of 
§ 28A.2, The Code 1983. More s p e c i f i c a l l y , the answers to your 
questions determine whether meetings of those o r g a n i z a t i o n s must 
be open to the p u b l i c as r e q u i r e d by § 28A.3, The Code. 

As you c o r r e c t l y p o i n t out, tha t s e c t i o n r e q u i r e s only 
meetings of "governmental bodies" as defined i n § 28A.2, The Code 
1983, must be open to the p u b l i c As you de s c r i b e the Iowa Lakes 
Area Agency on Aging, i t i s a governmental body only i f i t organ­
i z a t i o n a l l y meets the d e f i n i t i o n contained i n § 2 8 A . 2 ( l ) ( c ) , 
subsections a, b and d thereof being i n a p p l i c a b l e . A p p l y i n g the 
requirements of su b s e c t i o n c to the Iowa Lakes Area Agency on 
Aging, we b e l i e v e i t to be "a governmental body" and subject to 
the open meetings requirements. I t i s a "multimember body", 
" f o r m a l l y " , and " d i r e c t l y c r e a t e d " by the Iowa Commission on 
Aging. The l a t t e r i s a Commission e x p r e s s l y created by s t a t u t e . 
( S e c t i o n 2 8 A . 2 ( l ) ( a ) , The Code 1983.) 

We b e l i e v e t h i s to be the c o r r e c t r e s u l t even though the 
h i s t o r y of the Iowa Lakes Area Agency on Aging as you r e c i t e i t , 
i n d i c a t e s the Agency was i n c o r p o r a t e d under Ch. 504A, Iowa Code,, 
on December 20, 1977, and was i n ex i s t e n c e f o r two years p r i o r to 
d e s i g n a t i o n as the o f f i c i a l Area Agency on Aging by the Iowa 
Commissioii. As discussed at l e n g t h i n Op.Att'yGen. 79-5-4, the 
i n t e n t of the l e g i s l a t u r e i n passage of Ch. 28A was to make 
governmental d e c i s i o n s more a c c e s s i b l e to the p u b l i c . "Ambiguity 
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i n the c o n s t r u c t i o n or a p p l i c a t i o n of the Chapter should be 
r e s o l v e d i n f a v o r of openness". The focus of the s t a t u t e i s on 
d e c i s i o n making and p o l i c y making. Although the Iowa Lakes Area 
Agency on Aging p r e e x i s t e d , i t i s those p o l i c y making and d e c i ­
s i o n making f u n c t i o n s as the designee of the Iowa Commission on 
Aging, f o r which, meetings are now h e l d . For purposes of that 
d e c i s i o n making, as delegated to the Iowa Lakes Area Agency on 
Aging by the Iowa Commission ( S e c t i o n 249B.8, The Code 1983), the 
date of d e s i g n a t i o n was the date of " c r e a t i o n " . I t was that 
d e s i g n a t i o n which created the Iowa Lakes Area Agency on Aging as 
a p u b l i c body. 

I r r e s p e c t i v e of the purpose or f u n c t i o n f o r which the 
c o r p o r a t i o n had e x i s t e d p r i o r to d e s i g n a t i o n as the Area Agency, 
t h e r e a f t e r the purpose of that o r g a n i z a t i o n i s to f u l f i l l Area 
Agency f u n c t i o n s . (45 C.F.R. § 1321.61.) With respect to those 
p u b l i c f u n c t i o n s , the Area Agency was " c r e a t e d " by the State 
Commission, and the p u r s u i t of those f u n c t i o n s must occur i n a 
meeting open to the p u b l i c . 

However, f o r n e a r l y i d e n t i c a l reasons, the Iowa A s s o c i a t i o n 
of Area Agencies on Aging, i s not a governmental body as defined 
i n § 28A.2, The Code. The A s s o c i a t i o n i s n e i t h e r designated or 
" c r e a t e d " by the S t a t e Commission on Aging ( S e c t i o n 28A.l(a) and 
( c ) . The A s s o c i a t i o n i s a membership o r g a n i z a t i o n , the purpose 
of which i s p r o v i d e a forum f o r the exchange of knowledge and 
i n f o r m a t i o n on l e g i s l a t i v e and a d m i n i s t r a t i v e i s s u e s , to study 
and d e f i n e working r e l a t i o n s h i p s between area agencies and l o c a l 
s t a t e and fedei'al governments, and to s t i m u l a t e and f o s t e r 
community support f o r programs of the area agencies. While these 
purposes are i n support o f , and c o n s i s t e n t w i t h , the p u b l i c 
f u n c t i o n s of the State Commission on Aging, they are n e v e r t h e l e s s 
f u n c t i o n s not contemplated by e i t h e r the f e d e r a l r e g u l a t i o n s nor 
the State e n a b l i n g act ( S e c t i o n 249B, The Code 1983). 

The l a c k of compliance w i t h § 2 8 A . 2 ( l ) ( c ) d i c t a t e s our 
b e l i e f t h a t the A s s o c i a t i o n i s not a governmental body and the 
meetings of such A s s o c i a t i o n are, t h e r e f o r e , not s u b j e c t to the 
requirements of Chapter 28A. 

ted, 

GEA/jaa 

.en 
A s s i s t a n t 
General 



INSURANCE: TAXATION: Premium tax on workers' compensation 
group s e l f - i n s u r a n c e a s s o c i a t i o n s . Iowa Code s e c t i o n s 87.1, 
87.4, 87.11, 87.21, 432.1 (1983). An a s s o c i a t i o n of 
employers under Iowa Code s e c t i o n 87.4 i s s u b j e c t to the tax 
under Iowa Code s e c t i o n 432.1 on the premiums or assessments 
p a i d by i t s members f o r coverage from l i a b i l i t y f o r workers' 
compensation b e n e f i t s . (Osenbaugh t o Foudree, Commissioner 
of Insurance, 7/9/84) #84-7-3(L) 

The Honorable Bruce W. Foudree J u l y 9, 1984 
Commissioner of Insurance 
LOCAL 

You ask the o p i n i o n o f our o f f i c e as to whether 
payments by the members of a workers' compensation group 
s e l f - i n s u r a n c e a s s o c i a t i o n under Iowa Code s e c t i o n 87.4 
(1983), f o r coverage of the members' s t a t u t o r y l i a b i l i t y f o r 
workers' compensation b e n e f i t s are s u b j e c t to the s t a t u t o r y 
tax on gross premiums or assessments of an insurance company 
or a s s o c i a t i o n . 

A b i t o f background i s necessary i n order to understand 
the c o n t e x t i n which your q u e s t i o n a r i s e s . In order to meet 
t h e i r l i a b i l i t y under Iowa Code ch. 85 (1983), f o r workers' 
compensation payments to t h e i r employees, employers are 
r e q u i r e d to e i t h e r o b t a i n workers' compensation insurance or 
be r e l i e v e d from the requirement of o b t a i n i n g such 
i n s u r a n c e . See Iowa Code s e c t i o n 87.1 (1983). The p e n a l t y 
f o r f a i l i n g t o e i t h e r m a i n t a i n insurance or be r e l i e v e d from 
the insurance requirement i s that a form of s t r i c t l i a b i l i t y 
f o r i n j u r i e s to or death of an employee i s imposed on the 
employer. See Iowa Code s e c t i o n 87.21 (1983). I n d i v i d u a l 
employers may secure r e l i e f from the insurance requirement 
by o b t a i n i n g p e r m i s s i o n from the insurance commissioner. 
See Iowa Code s e c t i o n 87.11 (1983). Groups of employers may 
o b t a i n r e l i e f by forming mutual insurance a s s o c i a t i o n s . 
A u t h o r i z a t i o n f o r doing so i s found i n Iowa Code s e c t i o n 
87.4 (1983), which s t a t e s : 

For the purpose of complying with t h i s 
c h a p t e r , groups or employers by 
themselves or i n an a s s o c i a t i o n with any 
or a l l of t h e i r workers, may form 
insurance a s s o c i a t i o n s as h e r e a f t e r 
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p r o v i d e d , s u b j e c t to such reasonable 
c o n d i t i o n s and r e s t r i c t i o n s as may be 
f i x e d by the insurance commissioner; and 
membership i n such mutual insurance 
o r g a n i z a t i o n as approved, together with 
evidence of the payment of premiums due, 
s h a l l be evidence of compliance with t h i s 
c h a p t e r . 

T y p i c a l l y , an a s s o c i a t i o n under Iowa Code s e c t i o n 87.4 
charges i t s members premiums or assessments i n order to form 
a p o o l of funds t o be used to p r o v i d e coverage of the 
members' l i a b i l i t y f o r workers' compensation b e n e f i t s . Iowa 
Code s e c t i o n 432.1 (1983) s e t s f o r t h the a p p l i c a b i l i t y o f 
the tax on gro s s insurance premiums or assessments. I t 
s t a t e s i n r e l e v a n t p a r t as f o l l o w s : 

Every insurance company or a s s o c i a t i o n of 
whatever kind or c h a r a c t e r , not i n c l u d i n g 
f r a t e r n a l b e n e f i c i a r y a s s o c i a t i o n s , and 
n o n p r o f i t h o s p i t a l and m e d i c a l s e r v i c e 
c o r p o r a t i o n s , s h a l l , as r e q u i r e d by law, 
pay t o the d i r e c t o r of the department of 
revenue, or to a d e p o s i t o r y d e s i g n a t e d by 
the d i r e c t o r , as taxes, an amount equal to 
the f o l l o w i n g , . . .: 

2. Two p e r c e n t of gro s s amount of 
premiums, assessments, and fee s r e c e i v e d 
d u r i n g the preceding c a l e n d a r year by 
every company or a s s o c i a t i o n other than 
l i f e on c o n t r a c t s of insurance other than 
l i f e f o r b u s i n e s s done i n t h i s s t a t e , 
i n c l u d i n g a l l in s u r a n c e upon p r o p e r t y 
s i t u a t e d i n t h i s s t a t e , a f t e r d e d u c t i n g 
the amounts r e t u r n e d upon ca n c e l e d 
p o l i c i e s , c e r t i f i c a t e s and r e j e c t e d 
a p p l i c a t i o n s but not i n c l u d i n g the gross 
premiums, assessments and fee s i n 
c o n n e c t i o n with ocean marine insurance 
a u t h o r i z e d i n s e c t i o n 515.48. 

As a revenue law, t h i s s t a t u t e i s s t r i c t l y c o n s t r u e d 
a g a i n s t the t a x i n g body and l i b e r a l l y i n favor of the 
ta x p a y e r . See Iowa Mut. Tornado Ass'n v. F i s c h e r , 245 Iowa 
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951, 65 N.W.2d 162, 165 (1954) ( u n c o l l e c t e d assessments not 
s u b j e c t to tax) ; but see Iowa Mut. Tornado Ass'n v. 
G i l b e r t s o n , 129 Iowa 658, 106 N.W. 153 (1906) ( s t a t e mutual 
insurance a s s o c i a t i o n h e l d to be encompassed by predecessor 
of §432.1). N e v e r t h e l e s s , w hile the r u l e o f s t r i c t 
c o n s t r u c t i o n of t a x a t i o n s t a t u t e s i s one f a c t o r t o be 
c o n s i d e r e d , i t does not pr e c l u d e c o n s i d e r a t i o n of other 
p r i n c i p l e s o f s t a t u t o r y c o n s t r u c t i o n . See American Home 
Products v. Iowa St a t e Bd. of Tax Review, 302 N.W.2d 140, 
143 (Iowa 1981) . One such important p r i n c i p l e i s that 
s t a t u t o r y words are used i n t h e i r o r d i n a r y and u s u a l sense 
with the meaning commonly a t t r i b u t e d to them. I d . An 
a s s o c i a t i o n of employers under §87.4 would c l e a r l y appear to 
be an " i n s u r a n c e . . . a s s o c i a t i o n o f whatever kind or 
c h a r a c t e r . " I t i s s i g n i f i c a n t t h a t workers' compensation 
group employer a s s o c i a t i o n s have been accorded the s t a t u s o f 
mutual insurance companies under the f e d e r a l income tax 
laws. See Rev. Ru l i n g 83-172; L e t t e r R u l i n g s 8325042 
(3/18/83), 8316033 (1/13/83), 8117035 (1/27/81). Of cour s e , 
i n order t o be s u b j e c t to the §432.1 t a x , an a s s o c i a t i o n 
would have t o o f f e r an " i n s u r a n c e " c o n t r a c t . 

In Huff v. S t . Joseph's Mercy Hosp., 261 N.W.2d 695, 
700 (Iowa 1978) , the Iowa Supreme Court i n d i c a t e d t h a t i n 
dete r m i n i n g whether a c o n t r a c t c o n s t i t u t e d " i n s u r a n c e , " the 
form of the t r a n s a c t i o n must be looked through to determine 
whether the r e l a t i o n s h i p of i n s u r e r and i n s u r e d e x i s t s . 
Under S t a t e v. Timmer, 260 Iowa 993, 999, 151 N.W.2d 558, 
561 (1967) , quoted i n Huff, an insurance c o n t r a c t i s a 
c o n t r a c t i n which one p a r t y , f o r a compensation c a l l e d a 
"premium," assumes p a r t i c u l a r r i s k s of the ot h e r p a r t y and 
promises to pay to him or h i s nominee a c e r t a i n or 
a s c e r t a i n a b l e sum of money on a s p e c i f i e d c o n t i n g e n c y . An 
arrangement under which members of an a s s o c i a t i o n of 
employers under §87.4 pay premiums or assessments to the 
a s s o c i a t i o n and i n tu r n r e c e i v e guarantees o f coverage of 
t h e i r l i a b i l i t y f o r workers' compensation b e n e f i t s 
o b v i o u s l y e n t a i l s " i n s u r a n c e . " T h i s i s t r u e even though 

Of c o u r s e , the premiums or assessments would have to be 
l e g a l l y b i n d i n g upon a member i n the sense t h a t they are not 
p u r e l y v o l u n t a r y c o n t r i b u t i o n s . C f . Timmer (benevolent 
a s s o c i a t i o n h e l d not to o f f e r " i n s u r a n c e " c o n t r a c t where 
members were not r e q u i r e d to pay assessments and thus there 
was no guaranteed minimum b e n e f i t ) . 
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nothing r e f e r r e d to as an insurance " p o l i c y " i s i s s u e d to a 
member; i t i s the c o n t r a c t u a l r e l a t i o n s h i p o f " i n s u r a n c e " , 
d e r i v e d from the c h a r t e r documents of the a s s o c i a t i o n , which 
i s d e t e r m i n a t i v e . Huff. 

But t h i s does not end the i n q u i r y . Under the language 
of §432.1, companies or a s s o c i a t i o n s thereunder must be 
doing the "b u s i n e s s " of in s u r a n c e , s i n c e the tax i s upon the 
premiums or assessments generated by t h a t " b u s i n e s s . " Plans 
o f f e r e d by employers to t h e i r employees p r o v i d i n g f o r 
payment o f b e n e f i t s i n the event of s i c k n e s s or a c c i d e n t 
have been h e l d not to be the "business o f i n s u r a n c e " i n non­
tax c o n t e x t s . See e.g., S t a t e ex r e l Farmer v. Monsanto Co., 
517 S.W.2d 129 (Mo. 1974). The c o n t r o l l i n g f e a t u r e o f those 
p l a n s was the absence of commercial o r i e n t a t i o n or p r o f i t 
motive on the p a r t of the employer i n e s t a b l i s h i n g them. 
Arguably, an a s s o c i a t i o n of employers under §87.4 which i s 
l i k e w i s e motivated o n l y by a concern f o r the w e l f a r e o f i t s 
members and not by p r o f i t i s not engaged i n the i n s u r a n c e 
" b u s i n e s s . " But any c o n s t r u c t i o n of §432.1 which would 
exclude c o r p o r a t i o n s or a s s o c i a t i o n s not f o r p r o f i t i s 
thwarted by the language of t h a t s e c t i o n . Thereunder, there 
i s an express exemption f o r f r a t e r n a l b e n e f i c i a r y 
a s s o c i a t i o n s and n o n p r o f i t h o s p i t a l and m e d i c a l s e r v i c e 
c o r p o r a t i o n s . The e x i s t e n c e of a s p e c i f i c exemption f o r 
those types of n o n p r o f i t c o r p o r a t i o n s and a s s o c i a t i o n s 
i m p l i e s t h a t had there been no s p e c i f i c exemption, they 
would have been s u b j e c t to the tax. I t i s not presumed t h a t 
the l e g i s l a t u r e intended t h a t words i n a s t a t u t e should be 
gi v e n a redundant and u s e l e s s meaning. See 
Hanover I n s . Co. v. Alamo M o t e l , 264 N.W.2d 774, 778, (Iowa 
1978) . S i n c e t h e r e i s no s p e c i f i c exemption f o r oth e r than 
the types o f n o n p r o f i t c o r p o r a t i o n s and a s s o c i a t i o n s l i s t e d , 
i t must be concluded t h a t n o n p r o f i t c o r p o r a t i o n s and 
a s s o c i a t i o n s g e n e r a l l y are not exempt from the tax imposed 
by §432.1. "Taxation i s the r u l e ; exemption i s the 
e x c e p t i o n . " Dow C i t y Senior C i t i z e n Housing, Inc. v. Board 
o f Review, 230 N.W.2d 497, 499 (Iowa 1975). 

H i s t o r i c a l l y , §432.1 i n i t s p r e s e n t form was enacted i n 
1900. See 1900 Iowa A c t s , c h . 43, §5. (Premium t a x a t i o n o f 
ins u r a n c e companies had e x i s t e d s i n c e 1851. See Iowa Code 
§807 (1851)). At t h a t p o i n t , the language "of whatever k i n d 
or c h a r a c t e r " was added a f t e r the words " i n s u r a n c e company > 
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or a s s o c i a t i o n . " L a t e r , n o n p r o f i t h o s p i t a l s e r v i c e 
c o r p o r a t i o n s were a u t h o r i z e d . See 1939 Iowa A c t s , c h . 222. 
A s p e c i f i c exemption from the premium tax s t a t u t e was then 
granted to those types of c o r p o r a t i o n s . See 1945 Iowa A c t s , 
ch. 212, §9. Yet no exemption was ever granted t o §87.4 
a s s o c i a t i o n s , which had been a u t h o r i z e d i n 1913. See 1913 
Iowa A c t s , ch. 147, §42. Thus, i t i s c l e a r t h a t the 
l e g i s l a t u r e knew th a t i t c o u l d c r e a t e an exemption from 
§432.1 i f i t d e s i r e d . 

We thus b e l i e v e t h a t a c a r e f u l a n a l y s i s of the r e l e v a n t 
s t a t u t e s leads to the c o n c l u s i o n t h a t an a s s o c i a t i o n of 
employers under §87.4 i s s u b j e c t to the tax under §432.1. 
However, due to the importance of the q u e s t i o n , arguments 
p o i n t i n g to the o p p o s i t e c o n c l u s i o n should be d i s c u s s e d . 
Once again, l e g i s l a t i v e h i s t o r y i s again s i g n i f i c a n t . As 
enacted, Iowa Code s e c t i o n 87.4 o r i g i n a l l y read as f o l l o w s : 

For the purpose of complying with the 
f o r e g o i n g s e c t i o n , groups of employers 
by themselves or i n an a s s o c i a t i o n w i t h 
any or a l l of t h e i r workmen, may form 
insurance a s s o c i a t i o n s as h e r e a f t e r 
p r o v i d e d , s u b j e c t to such reasonable 
c o n d i t i o n s and r e s t r i c t i o n s as may be 
f i x e d by the s t a t e insurance department 
and membership i n such mutual insurance 
o r g a n i z a t i o n as approved, together with 
evidence o f the payment of premiums 
due, s h a l l be evidence of compliance 
with the pr e c e d i n g s e c t i o n . 

[Emphasis added]. 1913 Iowa A c t s , c h . 147, §42. T h i s 
s e c t i o n was p a r t of the Act c r e a t i n g the o r i g i n a l workers' 
compensation system of b e n e f i t s and. was c o n t a i n e d i n "Part 
I I I " of t h a t A c t , which s e t f o r t h the manner i n which 
employers were to ensure t h e i r l i a b i l i t y under the new 
system. "P a r t I I I " c o n s t i t u t e d the core of the p r o v i s i o n s 
p r e s e n t l y c o n t a i n e d i n Iowa Code ch. 87. Nothing t h e r e i n 
p r o v i d e d , or now p r o v i d e s , for the a s s o c i a t i o n s to pay 
premium t a x e s . I t co u l d be argued t h a t the import of t h i s 
s e c t i o n i s t h a t an a s s o c i a t i o n o f employers f o r workers' 
compensation purposes i s s u b j e c t o n l y to the remaining 
p r o v i s i o n s o f the o r i g i n a l A c t , which, as i n d i c a t e d , were 
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l a t e r c o d i f i e d i n Iowa Code ch. 87. In other words, the 
apparent l e g i s l a t i v e i n t e n t i s th a t those a s s o c i a t i o n s not 
be s u b j e c t to the normal requirements f o r in s u r a n c e 
companies, i n c l u d i n g payment of premium taxes, but o n l y such 
reasonable c o n d i t i o n s and r e s t r i c t i o n s as are imposed by the 
commissioner (presumably pursuant to r u l e under Iowa Code 
ch. 17A). 

The d i f f i c u l t y with t h i s argument, though, i s t h a t 
§432.1 i s co n t a i n e d i n the t i t l e of the Iowa Code, T i t l e 
XVI, d e a l i n g with t a x a t i o n . I t i s not p a r t o f the Code 
t i t l e , T i t l e XX, c o v e r i n g insurance companies. That i s , f o r 
purposes o f insurance r e g u l a t i o n , T i t l e XX may govern an 
insurance e n t i t y e x c l u s i v e l y , y e t the e n t i t y i s s t i l l 
s u b j e c t to the tax under §432.1. Here, ch. 87 i s analogous 
to T i t l e XX: f o r i n s u r a n c e , but not tax, purposes, i t i s 
e x c l u s i v e as to the e n t i t i e s covered by i t . The e x c l u s i v i t y 
of ch. 87 f o r t a x a t i o n purposes would be an e a s i e r argument 
to make i f the premium tax was i n T i t l e XX, r a t h e r than i n a 
separate t i t l e p e r t a i n i n g t o t a x a t i o n . By way of example, 
h o s p i t a l s e r v i c e c o r p o r a t i o n s are "exempt from a l l other 
p r o v i s i o n s of the insurance laws of t h i s s t a t e . . .." 
besi d e s ch. 514. Iowa Code s e c t i o n 514.1 (1983) (emphasis 
added). Yet, other than the f a c t t h a t there i s a s p e c i f i c 
exemption i n §432.1 f o r those c o r p o r a t i o n s , they would be 
su b j e c t t o the tax imposed by t h a t s e c t i o n . Thus, as a 
matter o f s t a t u t o r y c o n s t r u c t i o n , the "reasonable 
c o n d i t i o n s and r e s t r i c t i o n s " under §87.4 which the 
Commissioner may impose (by ch. 17A r u l e , o f course) r e l a t e 
to requirements o f an in s u r a n c e , and not a t a x a t i o n , n a t u r e . 

Indeed, were i t ot h e r w i s e , the Commissioner would 
presumably be abl e t o impose the tax by r u l e as p a r t o f the 
"reasonable c o n d i t i o n s and r e s t r i c t i o n s " . Yet he would l a c k 
the power t o do so. I t i s elementary t h a t t a x a t i o n may o n l y 
be by s t a t u t e . See 84 C.J.S. T a x a t i o n §58, a t 157 (1954). 
"[T]he l e g i s l a t u r e imposes the tax and o n l y the l e g i s l a t u r e 
can grant exemptions." Iowa Movers and Warehousemen's Ass'n 
v. B r i g g s , 237 N.W.2d 759, 765 (Iowa 1976) (emphasis i n 
o r i g i n a l ) ; see a l s o S & M Finance Co. v. Iowa S t a t e Tax 
Comm'n, 162 N.W.2d 505, 510 (Iowa 1969) ("The commission i s 
powerless t o adopt r u l e s i n c o n s i s t e n t w i t h , or i n c o n f l i c t 
w i t h , the law to be a d m i n i s t e r e d . I t may n e i t h e r impose a 
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tax nor grant an exemption."); Pes Moines and C e n t r a l Iowa 
Ry. Co. v. Iowa State Tax Comm'n, 253 Iowa 994, 999, 165" 
N.W.2d 178, 181 (1962) (same). 

S e c t i o n 87.4 has e x i s t e d s i n c e 1913, and a s s o c i a t i o n s 
have e x i s t e d thereunder s i n c e 1957. I t i s true t h a t t h e r e 
has never been any attempt to c o l l e c t the §432.1 tax from 
§87.4 a s s o c i a t i o n s on the p a r t of the insurance commissioner 
or revenue d i r e c t o r . Yet mere acquiescence or f a i l u r e to 
c o l l e c t a tax i s not a defense to new e f f o r t s to do so. See 
S & M Finance Co. a t 511. As seen, the revenue c o l l e c t i n g 
a u t h o r i t y cannot c r e a t e a tax exemption where none e x i s t s by 
s t a t u t e . I d . at 510; Pes Moines and C e n t r a l Iowa Ry.; see 
a l s o S u l l i v a n v. Iowa Departmental Hearing Bd., 325 N.W.2d 
923, 927 (Iowa C t . App. 1982) ("the d o c t r i n e of e q u i t a b l e 
e s t o p p e l cannot be invoked a g a i n s t the S t a t e " ) . 

We re c o g n i z e that there has been l e g i s l a t i v e s i l e n c e i n 
the face of the insurance commissioner's p r a c t i c e of not 
c o l l e c t i n g the §432.1 tax from a s s o c i a t i o n s under §87.4. 
But we b e l i e v e that the c o r r e c t a n a l y s i s of the e x i s t i n g 
s t a t u t e s i s that those a s s o c i a t i o n s have always been s u b j e c t 
to t h a t tax. I t i s , a f t e r a l l , p o s s i b l e to draw too much 
s i g n i f i c a n c e from the l e g i s l a t i v e f a i l u r e to respond to the 
insurance commissioner's acquiescence. The l e g i s l a t u r e can 
e a s i l y c l a r i f y the s i t u a t i o n i f i t d i s a g r e e s w i t h the 
c o n c l u s i o n reached here. 

A c c o r d i n g l y , i t i s our o p i n i o n t h a t an a s s o c i a t i o n of 
employers under §87.4 i s s u b j e c t to the tax under §432.1 on 
the premiums or assessments p a i d by i t s members f o r coverage 
from l i a b i l i t y f o r workers' compensation b e n e f i t s . 

S i n c e r e l y , 

ELIZABETH M. OSENBAUGH—^ 
Deputy A t t o r n e y General 



MUNICIPALITIES: C o u n c i l members. D i s q u a l i f i c a t i o n from 
volu n t e e r f i r e department. An ordinance which p r o h i b i t s 
a c i t y c o u n c i l member from s e r v i n g on a v o l u n t e e r f i r e 
department, assuming a l e g i t i m a t e i n t e n t , i s v a l i d . 
(Walding to Hutchins, State Senator, 7/3/84) #84-7-2(L) 

J u l y 3, 19 84 

The Honorable B i l l Hutchins 
State Senator 
412 E. D i v i s i o n 
Audubon, Iowa 50025 
Dear Senator Hutchins: 

We are i n r e c e i p t of your l e t t e r r e q u e s t i n g an 
o p i n i o n of the Attorney General regarding the f o l l o w ­
ing q u e s t i o n : 

Can a C i t y C o u n c i l adopt a c i t y 
ordinance to p r o h i b i t v o l u n t e e r 
firemen from seeking the o f f i c e of 
C i t y C o u n c i l or s e r v i n g as a member 
of the Council? 

At i s s u e , we were subsequently informed, i s an ordinance 
r e c e n t l y adopted by the C i t y of M e r r i l l , Iowa which pro­
v i d e s , i n p e r t i n e n t p a r t , t h a t : "No e l e c t e d c i t y o f f i c i a l 
s h a l l be an a c t i v e member of the M e r r i l l C i t y F i r e Depart­
ment during the term of h i s e l e c t i v e o f f i c e . " C i t y of 
M e r r i l l , Iowa, M u n i c i p a l Ordinances, § 11-1. Because the 
ordinance does not seek to r e g u l a t e the conduct or a c t i ­
v i t i e s of candidates f o r o f f i c e , we l i m i t our examination 
of the v a l i d i t y of such an ordinance as i t r e l a t e s to 
e l e c t e d o f f i c i a l s . 

I n i t i a l l y , i t i s observed that the ordinance i n 
ques t i o n does not p r o h i b i t any i n d i v i d u a l from s e r v i n g on 
the M e r r i l l C i t y C o u n c i l . What the ordinance does seek to 
re g u l a t e i s the a u t h o r i t y of a c o u n c i l member to belong to 
the l o c a l v o l u n t e e r f i r e department. 
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Volunteer f i r e departments, found i n many of Iowa's 
smaller communities, f u n c t i o n as a branch of c i t y govern­
ment. In a d d i t i o n to r e c e i v i n g m u n i c i p a l f i n a n c i a l support, 
v o l u n t e e r f i r e departments may expose a m u n i c i p a l i t y to 
general l i a b i l i t y . See g e n e r a l l y , 16 M c Q u i l l i n , M u n i c i p a l 
C o r p o r a t i o n s , § 45.05 (3rd ed. 1979). Thus, s e r v i c e on a 
vol u n t e e r f i r e department would c o n s t i t u t e q u a s i - p u b l i c 
employment. 

The u n i t e d States Supreme Court has h e l d that an 
i n d i v i d u a l does not have a c o n s t i t u t i o n a l l y - p r o t e c t e d 
fundamental r i g h t to p u b l i c employment. Board of Regents v. 
Roth, 408 U.S. 564, 573, 92 S.Ct. 2701, 2707, 33 L.Ed.2d 
548, 558-59 (1972). A s i m i l a r r e s u l t was reached by the 
Iowa Supreme Court. Anderson v. Low Rent Housing Commission, 
E t c . , 304 N.W.2d 239, 243-45 (Iowa 1981). Thus, a m u n i c i p a l i t y 
need only demonstrate a r a t i o n a l b a s i s f o r the ordinance i n 
questio n . One b a s i s f o r an ordinance d i s q u a l i f y i n g a c i t y 
c o u n c i l member from s e r v i n g on a volunte e r f i r e department 
would be the avoidance of c o n f l i c t s of i n t e r e s t and p o t e n t i a l 
i n c o m p a t a b i l i t i e s of o f f i c e . See g e n e r a l l y , 3 M c Q u i l l i n , 
M u n i c i p a l C o r p o r a t i o n s , § 12.66 (3rd ed. 1979). A c c o r d i n g l y , 
a m u n i c i p a l i t y c o u l d enact an ordinance p r o h i b i t i n g a c i t y 
c o u n c i l member from s e r v i n g on a vo l u n t e e r f i r e department. 
We c a u t i o n , however, th a t a s i m i l a r r e s u l t may n o t f o l l o w i f 
an i l l i c i t motive f o r the enactment of the ordinance, such as 
the e l i m i n a t i o n or r e d u c t i o n of e l e c t o r a l opponents, can be 
demonstrated. 

We conclude by n o t i n g t h a t other ordinances p r o h i b i t i n g 
c e r t a i n employment have been sus t a i n e d . For i n s t a n c e , i n 
Jurgens v. Davenport, Rock I s l a n d & N. W. Ry. Co., 249 Iowa 
711, 88 N.W.2d 797 (1958), the Court h e l d v a l i d an ordinance 
p r o h i b i t i n g p o l i c e o f f i c e r s from performing any s e r v i c e f o r 
p r i v a t e i n d i v i d u a l s or r e c e i v i n g compensation from any source 
other than t h e i r s a l a r y . 

LMWrsh 



COSMETOLOGISTS: The P r a c t i c e of Rendering Cosmetology Services 
to Residents of Nursing Homes i n Iowa By Licensed Cosmetologists. 
Iowa Code § 157.13(1) and 470 I.A.C. 58.31(3), 59.36(3), 
58.32(2), 59.37(2), 61.6(1). Cosmetologists who provide 
cosmetology s e r v i c e s w i t h or without compensation i n an 
intermediate or s k i l l e d n u r s i n g f a c i l i t y f o r r e s i d e n t s who have a 
p h y s i c a l or mental d i s a b i l i t y are exempt from p r a c t i c i n g 
cosmetology i n an u n l i c e n s e d salon under Iowa Code § 157.13(1). 
(Hart to Pawlewski, Commissioner of H e a l t h , 7/3/84) #84-7-1(L) 

J u l y 3, 19 84 

Norman Pawlewski 
Commissioner of Health 
Lucas B u i l d i n g 
L O C A L 
Dear Commissioner Pawlewski: 

.We are i n r e c e i p t of your recent request f o r an Attorney 
General's o p i n i o n concerning the l e g a l i t y of the p r a c t i c e of 
l i c e n s e d cosmetologists v i s i t i n g r e s i d e n t s of h e a l t h care f a c i l ­
i t i e s to render cosmetology s e r v i c e s . You have s p e c i f i c a l l y 
asked: 

Whether cosmetologists who provide cosmetology 
s e r v i c e s both w i t h or without compensation i n an 
intermediate care f a c i l i t y or s k i l l e d n u r s i n g 
f a c i l i t y f o r r e s i d e n t s of the f a c i l i t y , who have a 
p h y s i c a l or mental d i s a b i l i t y are exempt under the 
p r o v i s i o n s of Iowa Code S e c t i o n 157.13(1) from 
p r a c t i c i n g cosmetology i n a l i c e n s e d beauty salon. 
Iowa agencies have been delegated the a u t h o r i t y by the 

General Assembly to construe t h e i r own s t a t u t e s as the agency 
e x e r c i s e s i t s l e g i s l a t i v e , p r o s e c u t o r i a l , and j u d i c i a l powers. 
I t i s our o p i n i o n t h a t the p r a c t i c e r e f e r r e d to i n your request 
i s p e r m i t t e d under Iowa Code § 157.13(1). 
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Iowa Code S e c t i o n 157.13(1) provides g e n e r a l l y that " [ i ] t i s 
un l a w f u l f o r a l i c e n s e d cosmetologist to p r a c t i c e cosmetology 
w i t h or without compensation i n any place other than a l i c e n s e d 
beauty salon or l i c e n s e d school of cosmetology . . .". That 
s e c t i o n , however, provides ah exception to t h i s general r e q u i r e ­
ment. "[A] l i c e n s e d cosmetologist may p r a c t i c e cosmetology at a 
l o c a t i o n x^hich i s not a l i c e n s e d beauty salon or school of 
cosmetology under extenuating circumstances a r i s i n g from p h y s i c a l 
or mental d i s a b i l i t y or death of a customer." Id. This excep­
t i o n i s a c o d i f i c a t i o n of p u b l i c p o l i c y . A p h y s i c a l l y or mental­
l y d i s a b l e d person might have l i m i t e d m o b i l i t y f o r v a r i o u s 
reasons. Because of t h i s , the cosmetologist would be r e q u i r e d to 
v i s i t the home of the d i s a b l e d person to render s e r v i c e s . I t i s 
u n r e a l i s t i c to r e q u i r e the Board of Cosmetology to i s s u e s a l o n 
l i c e n s e s to every home i n which such d i s a b l e d persons r e s i d e . A 
pragmatic s o l u t i o n to t h i s problem i s the exception created i n 
Iowa Code S e c t i o n 157.13(1). 

We b e l i e v e i t i s reasonable to conclude that persons who 
have a p h y s i c a l or mental d i s a b i l i t y and r e s i d e i n an i n t e r m e d i ­
ate care f a c i l i t y or s k i l l e d n u r s i n g f a c i l i t y would s a t i s f y the 
requirements of Iowa Code § 157.13(1) and may r e c e i v e the s e r ­
v i c e s of a cosmetologist at the f a c i l i t y . This c o n c l u s i o n i s 
f u r t h e r supported by the f a c t t h a t Health Department r u l e s f o r 
these f a c i l i t i e s recognize the need f o r cosmetology s e r v i c e s on 
s i t e f o r these r e s i d e n t s . 

Health care f a c i l i t i e s i n Iowa are p r e s e n t l y r e g u l a t e d by 
the Department of He a l t h pursuant to Iowa Code Chapter 135C. The 
D i v i s i o n of He a l t h Care F a c i l i t i e s r e q u i r e s intermediate and 
s k i l l e d f a c i l i t i e s to provide a personal care room i n which 
beauty shop s e r v i c e s may be provided to the r e s i d e n t . 470 I.A.C. 
61.6(1). The r u l e s f u r t h e r provide s a n i t a t i o n requirements, 
v i o l a t i o n of which could r e s u l t i n c i t a t i o n . See 470 I.A.C. 
58.31(3) and 59.36(3), 58.32(2) and 59.37(2). Even i n these 
circumstances, i t i s conceivable that the r e s i d e n t might be 
unable to meet w i t h the cosmetologist i n any place other than h i s 
or her room at the n u r s i n g home. 

In c o n c l u s i o n , i t i s our view t h a t a cosmetologist may 
prov i d e s e r v i c e s to d i s a b l e d r e s i d e n t s of an intermediate care 
f a c i l i t y or a s k i l l e d n u r s i n g f a c i l i t y without v i o l a t i n g Iowa 
Code § 157.13(1). 

S i n c e r e l y , 

ELIZABETH HART 
A s s i s t a n t Attorney General 
H e a l t h D i v i s i o n 

EH/cjc 



INCOMPATIBILITY OF OFFICES; Iowa Cods Chs. 280 and 3 3 i aS)8333K 
The p o s i t i o n s o f member o f the' b o a r d o f d i r e c t o r s o f ar:; snrea. 
v o c a t i o n a l s c h o o l and member' o f t h e c o u n t y b o a r d o f sup£>r.vdLffi<n>zs 
a r e n o t i n c o m p a t i b l e . (Weeg t o T o f t e , S t a t e R e p r e s e n t a t i v e , , 
8/21/84) #84-8-7(L) 

August 21, 1984 

H o n o r a b l e Semor C. T o f t e 
S t a t e R e p r e s e n t a t i v e 
210 Mound, Apartment 3 
Box 276 
De c o r a h , Iowa 52101 

D e a r R e p r e s e n t a t i v e T o f t e : 

You have r e q u e s t e d an o p i n i o n o f t h e A t t o r n e y GeneiatJJ, ass t o 
whether t h e d o c t r i n e o f i n c o m p a t i b i l i t y o f o f f i c e s i s T/ifflll^ritsdi 
when a member o f the N o r t h e a s t Iowa T e c h n i c a l I n s t i t u t e 3toanr.nS. o f 
D i r e c t o r s i s a p p o i n t e d t o f i l l . - . a . vacancy, on t h e county Ibxaiaarf o f 
s u p e r v i s o r s . ^L^- 1 S o u r o p i n i o n t h a t t h e s e two p o s i t i o n s anr.e: vmt: 
i n c o m p a t i b l e . 

I t i s o u r u n d e r s t a n d i n g t h a t t h e N o r t h e a s t Iowa S.,exrfirEiii.e;al 
I n s t i t u t e i s a p a r t o f t h e a r e a v o c a t i o n a l s c h o o l and cammunairiLlty' 
c o l l e g e s ystem governed by t h e p r o v i s i o n s o f Iowa Code C&u 2SB3DA. 
( 1 9 8 3 ) . 

2 
We n o t e t h a t t h e p o s i t i o n o f members o f t h e boanrdi <E>f 

t r u s t e e s i s an e l e c t i v e p o s i t i o n . See § 280A.11. I n the-; ejwaait 
t h i s p o s i t i o n were a p p o i n t i v e r a t h e r t h a n e l e c t i v e , § 3BU.-.20.& 
woul d d i c t a t e t h e answer t o y o u r q u e s t i o n . T h a t section!; grarcsmdies 
as f o l l o w s : 

U n l e s s o t h e r w i s e p r o v i d e d by s t a t e s t a t u t e , a 
s u p e r v i s o r may s e r v e as a member o f any 
a p p o i n t i v e b o a r d , c o m m i s s i o n , o r committee o f 
t h i s s t a t e , a p o l i t i c a l s u b d i v i s i o n o f t h i s 
s t a t e , o r a n o n p r o f i t c o r p o r a t i o n o r agency 
r e c e i v i n g c o u n t y f u n d s . 

(emphasis added) Enactment o f t h i s p r o v i s i o n i n 1981 (sag; 1S81 
Iowa A c t s , ch. 117, § 215) e f f e c t i v e l y o v e r r u l e d t h e dorttxiiiQEi o f 
i n c o m p a t i b i l i t y as t o members o f a b o a r d o f s u p e r v i s o r s rate®) 



H o n o r a b l e Semor C. T o f t e 
Page 2 

The common-law d o c t r i n e o f i n c o m p a t i b i l i t y h o l d s t h a t " i f a 
p e r s o n , w h i l e o c c u p y i n g one o f f i c e , a c c e p t s a n o t h e r i n c o m p a t i b l e 
w i t h t h e f i r s t , he i p s o f a c t o v a c a t e s t h e f i r s t o f f i c e , 'and h i s 
t i t l e t h e r e t o i s t h e r e b y t e r m i n a t e d w i t h o u t any o t h e r a c t o r 
p r o c e e d i n g . ' " S t a t e v . W h i t e , 257 Iowa 606, 133 N.W.2d 903, 904 
(1965) ( i n c o m p a t i b i l i t y e x i s t s between d u t i e s o f member o f s c h o o l 
b o a r d and member o f co u n t y b o a r d o f e d u c a t i o n ) , c i t i n g S t a t e v. 
An d e r s o n , 155 Iowa 271, 136 N.W. 128, 129- (1912) . See a l s o 1982 
Op.Att'yGen. 220. 

I n 1982 Op.Att'yGen. 220 we c o n c l u d e d t h a t the f i r s t s t e p i n 
a n a l y z i n g w h e t h e r two p o s i t i o n s a r e i n c o m p a t i b l e i s t o d e t e r m i n e 
w h e t her the two p o s i t i o n s a r e b o t h p u b l i c o f f i c e s : i f one o r b o t h 
a r e n o t , t h e i n c o m p a t i b i l i t y d o c t r i n e i s i n a p p l i c a b l e . We 
r e f e r r e d t o t h e Iowa Supreme C o u r t ' s f i v e - f a c t o r t e s t s e t f o r t h 
i n S t a t e v. T a y l o r , 260 Iowa 634, 144 N.W.2d 289, 292 (1966), i n 
making t h i s d e t e r m i n a t i o n . A p p l y i n g t h i s t e s t i n t h e p r e s e n t 
c a s e , we c o n c l u d e t h a t b o t h a c o u n t y s u p e r v i s o r and a member o f 
an a r e a v o c a t i o n a l s c h o o l ' s b o a r d o f d i r e c t o r s a r e p u b l i c o f f i ­
c e r s : 

1. B o t h p o s i t i o n s a r e c r e a t e d by t h e 
l e g i s l a t u r e . See §§ 331.201 and 280A.11-12; 

2. ' B o t h p o s i t i o t T s have been delegated a 
p o r t i o n o f t h e s o v e r e i g n power o f government. 
See, e.g., §§ 331.303-471 ( s u p e r v i s o r s ' 
r e s p o n s i b i l i t i e s w i t h r e g a r d t o cou n t y 
government) and 280A.12-13, 17-19, 22-24, 
31-32, 35, 37-38, 42-43) ( d i r e c t o r s ' r e s p o n ­
s i b i l i t i e s w i t h r e g a r d t o a r e a v o c a t i o n a l 
s c h o o l s and community c o l l e g e s ) ; 

3. The d u t i e s and powers o f each 
p o s i t i o n a r e d e f i n e d by t h e l e g i s l a t u r e . See 
s e c t i o n 2, above; 

4. The d u t i e s o f each p o s i t i o n a r e 
pe r f o r m e d i n d e p e n d e n t l y and w i t h o u t c o n t r o l 
o f a s u p e r i o r power o t h e r t h a n t h e law; and 

( c o n t ' d ) s i m u l t a n e o u s l y h o l d a p p o i n t i v e p o s i t i o n s . 
E l e c t i v e p o s i t i o n s were n o t exempted, so t h e common-law d o c t r i n e 
c o n t i n u e d t o a p p l y i n s i t u a t i o n s s u c h as t h e p r e s e n t one. 

3 

Ch. 280A does s u b j e c t c e r t a i n a c t i o n s o f the b o a r d o f 
d i r e c t o r s t o r e v i e w and a p p r o v a l b y t h e s t a t e b o a r d o f p u b l i c 
i n s t r u c t i o n . See, e.g., § 280A.17 ( a u t h o r i t y o f s t a t e b o a r d t o 
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5. B o t h p o s i t i o n s have some permanency 
and c o n t i n u i t y , and a r e n o t temporary and 
o c c a s i o n a l . See §§ 331.201 and 280A.11. 

F o l l o w i n g t h e a n a l y s i s o f 1982 Op.Att'yGen. 220, t h e n e x t 
s t e p i s t o d e t e r m i n e whether i n c o m p a t i b i l i t y e x i s t s by comparing, 
the r e s p e c t i v e s t a t u t o r y d u t i e s o f t h e two o f f i c e s , u s i n g t h e 
f o l l o w i n g g u i d e l i n e s : 

". . . t h e t e s t o f i n c o m p a t i b i l i t y i s whether 
t h e r e i s an i n c o n s i s t e n c y i n the f u n c t i o n o f 
t h e two [ o f f i c e s ] , as where one i s s u b o r d i ­
n a t e t o t h e o t h e r 'and s u b j e c t i n some degree 
t o i t s r e v i s o r y power,' o r where t h e d u t i e s 
o f t h e two o f f i c e s 'are i n h e r e n t l y i n c o n ­
s i s t e n t and r e pugnant.' ( c i t a t i o n s o m i t t e d ) 
A s t i l l d i f f e r e n t d e f i n i t i o n has been adopted 
by s e v e r a l c o u r t s . I t i s h e l d t h a t incom­
p a t i b i l i t y i n o f f i c e e x i s t s 'where the n a t u r e 
and d u t i e s o f the two o f f i c e s a r e s uch as t o 
r e n d e r i t i m p r o p e r , from c o n s i d e r a t i o n s o f 
p u b l i c p o l i c y , f o r an incumbent t o r e t a i n 
b o t h . ' ( c i t a t i o n s o m i t t e d ) " 

1982 Op.Att'yGen. 220, c i t i n g A n d e r s o n , s u p r a , 1-36=N.W. a t 129. 

A r e v i e w o f t h e s t a t u t o r y d u t i e s o f b o t h o f f i c e s h e r e i n 
q u e s t i o n l e a d s us t o c o n c l u d e t h a t t h e r e appear t o be no 
i n s t a n c e s i n w h i c h e i t h e r o f f i c e w o u l d e x e r c i s e any s u p e r v i s o r y 
o r r e v i s o r y power o v e r the o t h e r , n o r do t h e d u t i e s o f b o t h 
o f f i c e s seem " i n h e r e n t l y i n c o n s i s t e n t and r e p u g n a n t . " I n s t e a d , 
i t appears t h e two o f f i c e s have j u r i s d i c t i o n o v e r e n t i r e l y 
d i f f e r e n t s u b j e c t m a t t e r s and have l i t t l e o c c a s i o n t o i n t e r a c t . 
The o n l y s i t u a t i o n we can f i n d i n w h i c h s t a t u t o r y d u t i e s o f e a ch 
o f f i c e o v e r l a p o r a r e o t h e r w i s e i n t e r r e l a t e d a r i s e s as a r e s u l t 
o f § 280A.17, w h i c h governs p r e p a r a t i o n o f t h e budget f o r a 
Ch. 280A i n s t i t u t i o n . That s e c t i o n d i r e c t s t h e b o a r d o f 

( c o n t ' d ) r e v i e w and approve b u d g e t s ) . However, we do n o t 
b e l i e v e t h a t t h i s f a c t a l o n e d i v e s t s a member o f t h e b o a r d o f 
d i r e c t o r s o f h i s o r h e r s t a t u s as a p u b l i c o f f i c i a l , p a r t i c u l a r l y 
i n l i g h t o f t h e f a c t t h a t t h e f o u r o t h e r p rongs o f t h e " p u b l i c 
o f f i c i a l " t e s t a r e c l e a r l y s a t i s f i e d . To c o n c l u d e t h a t s uch 
r e v i e w d i v e s t s p e r s o n s o f t h e i r p u b l i c o f f i c i a l s t a t u s w o u l d 
r e s u l t i n a g r e a t number o f p e r s o n s now u n q u e s t i o n a b l y v i e w e d as 
p u b l i c o f f i c i a l s b e i n g r e l e g a t e d t o the s t a t u s o f employees. 
See, e.g., § 24.23 ( r e v i e w o f budgets o f a l l m u n i c i p a l i t i e s by 
s t a t e a p p e a l b o a r d ) . 
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d i r e c t o r s t o p r e p a r e an a n n u a l b u d g e t , w h i c h i s t o , i n t e r a l i a , 
d e s i g n a t e amounts t o be r a i s e d by l o c a l t a x a t i o n and by o t h e r 
s o u r c e s . S e c t i o n 280A.17 goes on t o p r o v i d e t h a t : 

. . . Upon a p p r o v a l o f t h e budget by t h e 
s t a t e b o a r d [ o f p u b l i c i n s t r u c t i o n ] , t h e 
b o a r d o f d i r e c t o r s s h a l l c e r t i f y t h e amount 
t o t h e r e s p e c t i v e c o u n t y a u d i t o r s and t h e 
b o a r d s o f s u p e r v i s o r s a n n u a l l y s h a l l l e v y a 
t a x o f twenty and o n e - f o u r t h c e n t s p e r 
th o u s a n d d o l l a r s o f a s s e s s e d v a l u e on t a x a b l e 
p r o p e r t y i n a merged a r e a f o r the o p e r a t i o n 
o f an a r e a v o c a t i o n a l s c h o o l o r a r e a commun­
i t y c o l l e g e . Taxes c o l l e c t e d p u r s u a n t t o 
s u c h l e v y s h a l l be p a i d by t h e r e s p e c t i v e 
c o u n t y t r e a s u r e r s t o the t r e a s u r e r o f t h e 
merged a r e a i n t h e same manner t h a t o t h e r 
s c h o o l t a x e s a r e p a i d t o l o c a l s c h o o l d i s ­
t r i c t s . . . 

I t i s t h e p o l i c y o f t h i s s t a t e t h a t t h e 
p r o p e r t y t a x f o r t h e o p e r a t i o n o f a r e a 

. s c h o o l s s h a l l n o t i n any e v e n t e x c e e d t w e n t y 
and o n e - f o u r t h c e n t s p e r t h o u s a n d d o l l a r s o f 
a s s e s s e d value', and "that t h e p r e s e n t and 
f u t u r e c o s t s o f such o p e r a t i o n i n e x c e s s o f V -
t h e funds r a i s e d by such l e v y s h a l l be t h e 
r e s p o n s i b i l i t y o f t h e s t a t e and s h a l l n o t be 
p a i d f r o m p r o p e r t y t a x . 

(emphasis added) Thus, though t h e s u p e r v i s o r s a r e r e s p o n s i b l e 
f o r l e v y i n g a t a x upon c e r t i f i c a t i o n o f t h e amount t o t h e a u d i t o r 
by t h e b o a r d o f d i r e c t o r s , e x e r c i s e o f t h i s d u t y , as emphasized 
above, i s mandatory. Because t h e s u p e r v i s o r s e x e r c i s e no d i s c r e ­
t i o n a r y a u t h o r i t y o v e r t h e b o a r d o f d i r e c t o r s i n t h i s m a t t e r , we 
do n o t b e l i e v e t h i s s i n g l e o v e r l a p p i n g s t a t u t o r y d u t y i s o f 
s i g n i f i c a n c e . F u r t h e r , t h e s u p e r v i s o r s a r e n o t i n v o l v e d i n any 
o t h e r a s p e c t o f f i n a n c i n g Ch. 280A i n s t i t u t i o n s . See 
§§ 280A.18-22. 

Thus, we c o n c l u d e t h a t t h e p o s i t i o n o f member o f t h e b o a r d 
o f d i r e c t o r s o f an a r e a v o c a t i o n a l s c h o o l i s n o t i n c o m p a t i b l e 
w i t h t h e p o s i t i o n o f member o f t h e c o u n t y b o a r d o f s u p e r v i s o r s . 
C f . S t a t e v. W h i t e , s u p r a ( p o s i t i o n s o f s c h o o l b o a r d member and 
co u n t y b o a r d o f e d u c a t i o n member a r e i n c o m p a t i b l e b e c a u s e o f 
numerous o v e r l a p p i n g s t a t u t o r y d u t i e s and c o u n t y b o a r d ' s super-,, 
v i s o r y r o l e o v e r l o c a l s c h o o l b o a r d s ) . However, we w o u l d c a u t i o n 
you t h a t , even though two p o s i t i o n s may n o t be i n c o m p a t i b l e , 
t h e r e may be s i t u a t i o n s i n w h i c h c o n f l i c t o f i n t e r e s t problems 
c o u l d a r i s e . We m e n t i o n t h i s s i m p l y t o a l e r t y o u t o t h i s p o s s i -
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b i l i t y . The d i s c u s s i o n o f c o n f l i c t o f i n t e r e s t p r i n c i p l e s i n 
1982 Op.Att'yGen. 220 may p r o v i d e y o u w i t h some g u i d a n c e i n t h i s 
a r e a . 

S i n c e r e l y 

TOW:rep 



ENVIRONMENTAL LAW: D r a i n a g e D i s t r i c t s -- Iowa Code §§ 455.128, 
455.202(1), 457.28 (1983). The j o i n t b o a r d s o f s u p e r v i s o r s o f 
t h e c o u n t i e s f o r m i n g a d r a i n a g e d i s t r i c t o r g a n i z e d under chap­
t e r 457 o f t h e Iowa Code o r t h e D i s t r i c t T r u s t e e s have a u t h o r i t y 
to l e v y t a x e s t o f u n d the D i s t r i c t ' s p o r t i o n o f a f i s h t a g g i n g 
s t u d y w h i c h w i l l n o t be p a i d by the f e d e r a l government where t h e 
s t u d y i s a c o s t e i t h e r i n c i d e n t t o t h e d i s t r i c t ' s a d o p t i o n o f a 
p l a n f o r o r i g i n a l c o n s t r u c t i o n o f an improvement o r t h e r e p a i r o r 
a l t e r a t i o n o f an e x i s t i n g s t r u c t u r e t o be u n d e r t a k e n by a p r o p e r 
agency o f t h e U n i t e d S t a t e s government or i n c i d e n t t o t h e con­
s t r u c t i o n i t s e l f . ( H a m i l t o n t o B a l l o u , E x e c u t i v e D i r e c t o r , 
Department o f Water, A i r and Waste Management, 8/7/84) #84-8-6(L) 

August 7, 1984 

Mr. Stephen W. B a l l o u 
E x e c u t i v e D i r e c t o r 
Department o f Water, A i r and 

Waste Management 
W a l l a c e S t a t e O f f i c e B u i l d i n g 
L O C A L 

Dear Mr. B a l l o u : _ „,, „ 

Your r e q u e s t f o r an o p i n i o n o f t h e A t t o r n e y G e n e r a l has b e e n 
r e c e i v e d . You asked whether a d r a i n a g e d i s t r i c t e s t a b l i s h e d 
p u r s u a n t t o Iowa Code C h a p t e r 457 (1983) has t h e a u t h o r i t y t o 
l e v y a t a x on d i s t r i c t r e s i d e n t s t o f u n d a f i s h t a g g i n g s t u d y 
t h a t must be p e r f o r m e d i n c o n j u n c t i o n w i t h t h e c o n s t r u c t i o n o f a 
f l o o d c o n t r o l s t r u c t u r e by t h e U.S. Army Corps o f E n g i n e e r s . The 
b a c k g r o u n d f a c t s w h i c h you p r o v i d e d i n y o u r l e t t e r r e v e a l t h a t 
t h e Corps o f E n g i n e e r s must have a c e r t i f i c a t i o n f r om t h e Iowa 
Department o f Water, A i r and Waste Management a f f i r m i n g t h a t t h e 
c o n s t r u c t i o n o f t h e p r o p o s e d bedgrade c o n t r o l s t r u c t u r e w i l l be 
c o n d u c t e d i n a manner w h i c h w i l l n o t v i o l a t e t h e w a t e r q u a l i t y 
s t a n d a r d s f o r t h e S t a t e o f Iowa. T h i s c e r t i f i c a t i o n i s a n e c e s ­
s a r y p a r t o f t h e a p p l i c a t i o n p r o c e s s f o r a c o n s t r u c t i o n p e r m i t , 
a p p l i e d f o r b y t h e Corps o f E n g i n e e r s i n a c c o r d a n c e w i t h Sec­
t i o n 404 o f t h e C l e a n Water A c t . 

The body o f w a t e r w h i c h w o u l d be a f f e c t e d b y t h i s s t r u c t u r e 
i s t h e L i t t l e S i o u x R i v e r . I t s d e s i g n a t e d w a t e r use i s f o r 
w i l d l i f e , a q u a t i c l i f e , and s e c o n d a r y body c o n t a c t . I.A.C. 
900 - - 6 1 . 3 ( 5 ) ( e ) . T h i s e x i s t i n g d e s i g n a t e d w a t e r use must be 
m a i n t a i n e d . I.A.C. 9 0 0 - - 6 1 . 2 ( 2 ) ( a ) . Thus, t h e e x i s t i n g a q u a t i c 
l i f e must be m a i n t a i n e d . Because t h e t h e o r y t h a t f i s h w i l l move 
t h r o u g h t h e l o w - f l o w n o t c h o f the p l a n n e d bedgrade c o n t r o l 
s t r u c t u r e r e m a i n s u n t e s t e d , a f i s h t a g g i n g s t u d y i s needed t o 
d e t e r m i n e w h e t h e r such movement w o u l d i n f a c t t a k e p l a c e . As t h e 
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movement o f f i s h i s c r u c i a l t o t h e maintenance o f t h e e x i s t i n g 
a q u a t i c l i f e l e v e l , t h e f i s h t a g g i n g s t u d y i s a r e q u i r e m e n t f o r 
t h e s t a t e c e r t i f i c a t i o n b e i n g sought by the Corps o f E n g i n e e r s . 

D r a i n a g e d i s t r i c t s e s t a b l i s h e d under Iowa Code Ch. 457 
embrace l a n d i n two o r more c o u n t i e s . However, § 457.28 s t a t e s 
t h a t " [ e ] x c e p t as o t h e r w i s e s t i p u l a t e d i n t h i s c h a p t e r t h e 
p r o v i s i o n s and p r o c e d u r e s e t f o r t h i n c h a p t e r 455 s h a l l g o v e r n 
and a p p l y t o t h e f o r m a t i o n , e s t a b l i s h m e n t and conduct o f e v e r y 
l e v e e o r d r a i n a g e d i s t r i c t e x t e n d i n g i n t o two o r more c o u n t i e s 
. . . ." T h i s i n c l u d e s a l l m a t t e r s r e l a t i n g t o ". . . t h e 
r i g h t s , p r i v i l e g e s , and d u t i e s o f a l l p e r s o n s , l a n d o w n e r s , 
o f f i c e r s , a p p e l l a n t s , and c o u r t s . " Iowa Code § 457.28 (1983). 

C h a p t e r 455 c o n c e r n s the powers and d u t i e s v e s t e d i n s i n g l e 
c o u n t y d r a i n a g e d i s t r i c t s . S e c t i o n 455.202(1) i n r e l e v a n t p a r t 
p r o v i d e s t h a t : 

Whenever t h e government o f t h e U n i t e d S t a t e s 
a c t i n g t h r o u g h i t s p r o p e r a g e n c i e s o r i n s t r u ­
m e n t a l i t i e s w i l l u n d e r t a k e th e o r i g i n a l 
c o n s t r u c t i o n o f improvements o r the r e p a i r o r 
a l t e r a t i o n o f e x i s t i n g improvements w h i c h 
w i l l a c c o m p l i s h t h e p u r p o s e s f o r w h i c h Jthe 
d i s t r i c t was e s t a b l i s h e d o r a i d i n t h e accom­
p l i s h m e n t t h e r e o f and s h a l l cause t o be f i l e d 
i n t h e o f f i c e o f t h e a u d i t o r o f t h e c o u n t y i n 
w h i c h s a i d d i s t r i c t i s l o c a t e d a p l a n o f s u c h 
improvement . . . t h e b o a r d s h a l l have the 
j u r i s d i c t i o n , power and a u t h o r i t y , upon t h e 
n o t i c e , h e a r i n g and d e t e r m i n a t i o n h e r e i n a f t e r 
p r o v i d e d , t o adopt such p l a n o f improvement 
. . . and t o pay s u c h p o r t i o n o f a l l c o s t s 
and damages i n c i d e n t t o t h e a d o p t i o n o f s uch 
p l a n , [and] t h e c o n s t r u c t i o n t h e r e u n d e r . . . 
as w i l l n o t be d i s c h a r g e d by the f e d e r a l 
government under l e g i s l a t i o n e x i s t i n g a t t h e 
t i m e o f a d o p t i o n . . . . (emphasis added). 

I t s h o u l d be n o t e d t h a t i t i s n o t t h e d r a i n a g e d i s t r i c t i t s e l f 
b u t t h e c o u n t y b o a r d o f s u p e r v i s o r s t h a t i s g i v e n t h e a u t h o r i t y 
t o pay t h e c o s t s i n c u r r e d u nder t h i s p r o v i s i o n . However, i f t h e 
c o n t r o l o f t h e d r a i n a g e d i s t r i c t has been p l a c e d i n t h e hands o f 
a b o a r d o f t r u s t e e s , e l e c t e d i n t h e manner p r o v i d e d f o r under 
Iowa Code § 462.1, t h e b o a r d o f t r u s t e e s " . . . s h a l l be c l o t h e d 
w i t h a l l o f t h e powers . . . c o n f e r r e d on the b o a r d o r b o a r d s o f 
s u p e r v i s o r s . . . ." Iowa Code § 462.27 (1983). The a u t h o r i t y 
t o l e v y a t a x t o meet c o s t s i s g r a n t e d under §§ 455.57 and 
455.213. The p r o c e s s f o r t h e assessment o f b e n e f i t s and t h e 
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l e v y i n g o f c o s t s on t h e b a s i s o f t h e c l a s s i f i c a t i o n f o r b e n e f i t s 
i s e x p l a i n e d i n s e c t i o n s 455.212 and 455.213. 

Iowa Code § 455.202(1) does c o n t a i n language a u t h o r i z i n g 
f i n a n c i a l c o o p e r a t i o n w i t h t h e U n i t e d S t a t e s government. 1962 
Op.Att'yGen. 196. T h i s c o o p e r a t i o n i s a u t h o r i z e d when a p r o p e r 
agency o f t h e U n i t e d S t a t e s w i l l u n d e r t a k e o r i g i n a l c o n s t r u c t i o n 
o f t h e improvement. I n t h i s i n s t a n c e , t h e U.S. Corps o f E n g i ­
n e e r s i s t h e p r o p e r agency w h i c h i s u n d e r t a k i n g o r i g i n a l con­
s t r u c t i o n . F u r t h e r m o r e , t h i s o r i g i n a l c o n s t r u c t i o n i s t o f u r t h e r 
a p u r p o s e f o r w h i c h a d r a i n a g e d i s t r i c t i s e s t a b l i s h e d , namely 
f l o o d c o n t r o l . As t h e f i s h t a g g i n g s t u d y i s a r e q u i r e m e n t f o r 
c e r t i f i c a t i o n and t h e r e b y a r e q u i r e m e n t f o r t h e p e r m i t t o con­
s t r u c t , t h e c o s t o f t h e s t u d y may be c o n s i d e r e d a c o s t i n c i d e n t 
t o c o n s t r u c t i o n , i f n o t i n c i d e n t t o a d o p t i o n o f t h e c o n s t r u c t i o n 
p l a n . T h e r e f o r e , i f a one-county d r a i n a g e d i s t r i c t were t h e 
s i t u s o f t h e p r o p o s e d s t r u c t u r e , t h e b o a r d c o u l d p r o p e r l y l e v y a 
t a x on t h e d i s t r i c t r e s i d e n t s t o pay f o r t h a t p o r t i o n o f t h e f i s h 
t a g g i n g s t u d y n o t d i s c h a r g e d by t h e f e d e r a l government once t h e 
p l a n had been f i l e d w i t h t h e county a u d i t o r ' s o f f i c e and p r o p e r l y 
a d o p t e d by t h e b o a r d . 

U n l e s s t h e r e i s a p r o v i s i o n i n c h a p t e r 457 w h i c h w o u l d 
p r e v e n t the a p p l i c a t i o n ,of § 45„5.202 (1) e t s e q , t o i n t e r c o u n t y 
d r a i n a g e d i s t r i c t s , t h e l e v y i n g o f t a x e s upon t h e r e s i d e n t s o f 
such an i n t e r c o u n t y d r a i n a g e d i s t r i c t f o r the p r e v i o u s l y s t a t e d 
b e n e f i t w o u l d be governed by t h e same c r i t e r i a . T h i s i s p a r t i c u ­
l a r l y t r u e i n l i g h t o f t h e f a c t t h a t Iowa Code § 455.182 r e q u i r e s 
t h a t : 

[ t ] h e p r o v i s i o n s o f t h i s c h a p t e r and a l l 
o t h e r laws f o r t h e d r a i n a g e and p r o t e c t i o n 
f r o m o v e r f l o w o f a g r i c u l t u r a l o r o v e r f l o w 
l a n d s s h a l l be l i b e r a l l y c o n s t r u e d t o promote 

S e c t i o n 455.2 o f the Iowa Code p r o v i d e s t h a t : 

" [ t ] h e d r a i n a g e o f s u r f a c e o f w a t e r s from 
a g r i c u l t u r a l l a n d s and a l l o t h e r l a n d s o r t h e 
p r o t e c t i o n o f such l a n d s f r o m o v e r f l o w s h a l l 
be presumed t o b~e i i p u b l i c b e n e f i t and 
c o n d u c i v e t o t h e p u b l i c h e a l t h , c o n v e n i e n c e 
and w e l f a r e (emphasis added). 

See a l s o Iowa Employment Sec. Comm'n v. Pes Moines County, 260 ' 
Iowa - 3 T T , 149 N.W.2d 288 (19 6 7 ) . I t i s t h i s r e q u i r e m e n t o f 
p u b l i c b e n e f i t t h a t Iowa Code § 455.1 s t a t e s i s t h e b a s i s f o r t h e 
power t o e s t a b l i s h a d r a i n a g e d i s t r i c t . 
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l e v e e i n g , d i t c h i n g , d r a i n i n g , and r e c l a m a t i o n 
o f wet, swampy, and o v e r f l o w l a n d s . 

A c a r e f u l r e a d i n g o f c h a p t e r 457 does n o t r e v e a l any p r o v i ­
s i o n s w h i c h w o u l d p r e v e n t t h e a p p l i c a t i o n o f Iowa Code 
§ 455.202(1) e t seq. (1983) t o i n t e r c o u n t y d r a i n a g e d i s t r i c t s . 

P r o p e r c o n s i d e r a t i o n must be g i v e n t o § 455.202(1) as w e l l . 
I n r e l e v a n t p a r t , t h i s p r o v i s i o n r e a d s : 

I f t h e c o s t t o t h e d i s t r i c t o f t h e r e p a i r o r 
a l t e r a t i o n o f e x i s t i n g improvements contem­
p l a t e d by t h i s s e c t i o n does n o t exceed 
t w e n t y - f i v e p e r c e n t o f t h e sum o f t h e o r i ­
g i n a l c o s t t o t h e d i s t r i c t and t h e c o s t o f 
subsequent improvements, t h e b o a r d may 
p r o c e e d u n d e r t h e p r o v i s i o n s o f s e c t i o n 
455.135 w i t h o u t n o t i c e and h e a r i n g and 
w i t h o u t a p p r a i s e m e n t . . . . 

Thus, i f t h e c o s t w i l l be i n e x c e s s o f t h e a l l o w a b l e t w e n t y - f i v e 
p e r c e n t , t h e p r o v i s i o n s f o r n o t i c e and h e a r i n g and a p p r a i s e m e n t 
must be a d h e r e d t o . (See Iowa Code §§ 455.207 and 455.211). 

I t i s t h e r e f o r e t h e " o p i n i o n " o f t h i s o f f i c e t h a t where t h e 
p r o p e r i n t e r c o u n t y d r a i n a g e d i s t r i c t a d o p t i o n p r o c e d u r e s a r e 
f o l l o w e d (see Iowa Code §§ 4 5 5 . 2 0 2 ( 2 ) , 457.9, 457.12, 457.15), 
t h e j o i n t b o a r d s o f s u p e r v i s o r s o f t h e c o u n t i e s w h i c h form a 
d r a i n a g e d i s t r i c t o r g a n i z e d under C h a p t e r 457 o f t h e Iowa Code o r 
t h e B o a r d o f T r u s t e e s d u l y e l e c t e d t o manage t h e d r a i n a g e d i s ­
t r i c t may c o o p e r a t e i n f i n a n c i a l m a t t e r s w i t h t h e U n i t e d S t a t e s 
government as t h e b o a r d o f s u p e r v i s o r s i n a s i n g l e c o u n t y d r a i n ­
age d i s t r i c t w o u l d u n d e r th e a u t h o r i t y g r a n t e d by Iowa Code 
§ 455.202. T h i s w o u l d i n c l u d e t h e a u t h o r i t y t o l e v y t a x e s t o 
f u n d .the D i s t r i c t ' s p o r t i o n o f t h e c o s t o f a f i s h t a g g i n g s t u d y 
where t h e s t u d y i s a c o s t i n c i d e n t t o t h e d i s t r i c t ' s p l a n f o r 
c o n s t r u c t i o n , r e p a i r o r a l t e r a t i o n o f a s t r u c t u r e t o be under­
t a k e n by t h e U n i t e d S t a t e s government, o r i n c i d e n t t o t h e con­
s t r u c t i o n i t s e l f . 

S i n c e r e l y , 

ELENA-MARIA HAMILTON 
A s s i s t a n t A t t o r n e y G e n e r a l 

EMH:rep 

i 



GAMBLING; REVENUE, DEPARTMENT OF: R e v o c a t i o n o f gambling 
l i c e n s e s ; Iowa Code §§ 99B.2, 99B.14. Even i f a gambling l i c e n s e 
i s r evoked f o r a p e r i o d o f l e s s t h a n two y e a r s , a gambling 
l i c e n s e may not be i s s u e d f o r t h e l o c a t i o n a t which the v i o l a t i o n 
o c c u r r e d f o r two y e a r s . A g a m b l i n g l i c e n s e e whose l i c e n s e was 
revoked p e r m a n e n t l y under t h e s t a t u t e p r i o r t o J u l y 1, 1984 may 
not have t h e p e r i o d o f r e v o c a t i o n s h o r t e n e d t o t h e two y e a r maxi­
mum r e v o c a t i o n which i s e f f e c t i v e a f t e r J u l y 1, 1984. 

( W i l l i a m s t o B a i r , D i r e c t o r , Department o f Revenue, 8/7/84) #84-8-5(L) 

August 7, 1984 

G e r a l d D. B a i r 
D i r e c t o r 
Iowa Department o f Revenue 
Hoover B u i l d i n g 
L O C A L 

Dear Mr. B a i r : 

You have r e q u e s t e d an o p i n i o n o f the A t t o r n e y . G e n e r a l r e ­
g a r d i n g s e v e r a l m a t t e r s " c o n c e r n i n g t h e new l e g i s l a t i o n e f f e c t i n g 
C h a p t e r 993 g a m b l i n g . S p e c i f i c a l l y you have asked: 

1. House F i l e 2015 a u t h o r i z e s r e v o c a t i o n o f 
l i c e n s e s f o r a p e r i o d not t o exceed two y e a r s 
r a t h e r t h a n p e r m a n e n t l y as i n t h e p a s t . The 
d i r e c t o r comtemplates r e v o c a t i o n s o f v a r y i n g d u r a ­
t i o n s , some o f w h i c h w i l l be o n l y 30 t o 60 days i n 
l e n g t h . S p e c i f i c a l l y , you w i s h t o know whether 
th e l o c a t i o n a t w h i c h the l i c e n s e has been o p e r a t ­
i n g a t t h e time o f r e v o c a t i o n can be used t o con­
d u c t g a m b l i n g a c t i v i t i e s w i t h i n two y e a r s o f the 
r e v o c a t i o n . 

2. P r i o r t o J u l y 1, 1984, a l l r e v o c a t i o n s o f 
g a m b l i n g l i c e n s e s were permanent. You w i s h t o 
know whether r e v o c a t i o n s w h i c h o c c u r r e d p r i o r t o 
J u l y 1, 1984 a r e permanent as i n d i c a t e d under the 
o l d law o r whether t h o s e l i c e n s e e s may r e a p p l y a t 
some time i n the f u t u r e . 

Iowa Code §§ 99B.14 r e l a t i n g t o r e v o c a t i o n s and 99B.2 r e l a t ­
i n g t o i s s u i n g l i c e n s e s g o v e r n t h e s i t u a t i o n r e f e r r e d t o i n y o u r 
f i r s t q u e s t i o n . 

The r e l e v a n t p o r t i o n o f § 99B.14 was amended by H.F. 2015 o f 
the 7 0 t h G e n e r a l Assembly as f o l l o w s : 
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I f t h e department f i n d s cause f o r r e v o c a ­
t i o n , the l i c e n s e s h a l l be r e v o k ed and t h e r e -
•af-ter- BO- l i e e f l - s e - may- be- i s s u e d - t e - t h e - p e r sen 
or-to-the-age»t-©£-the-persea-found-to-be-iR 
v i o l a t i o n - o f - t h i s - c h a p t e r f o r a p e r i o d not t o 
exceed two y e a r s . 

Iowa Code § 99B.2 g o v e r n i n g the i s s u a n c e o f l i c e n s e s c o n ­
t a i n s t h e f o l l o w i n g language: 

However, a l i c e n s e s h a l l n ot be i s s u e d t o 
an a p p l i c a n t who has been c o n v i c t e d o f o r 
p l e d g u i l t y t o a v i o l a t i o n o f t h i s c h a p t e r , 
o r who has been c o n v i c t e d o f o r p l e d g u i l t y 
t o a v i o l a t i o n o f c h a p t e r 123 t h a t r e s u l t e d , 
a t a n y t i m e , i n r e v o c a t i o n o f a l i c e n s e i s s u e d 
t o t h e a p p l i c a n t under c h a p t e r 123 o r t h a t 
r e s u l t e d , w i t h i n t h e t w e l v e months p r e c e d i n g 
t h e d a t e o f a p p l i c a t i o n f o r a l i c e n s e r e ­
q u i r e d by t h i s c h a p t e r , i n s u s p e n s i o n o f a 
l i c e n s e i s s u e d under c h a p t e r 123. A l i c e n s e 
a l s o s h a l l not be issued f o r a location_„for 
which a previous l i c e n s e s issued under t h i s 
chapter or chapter 123 has been revoked with­
i n the preceding two years. 

(Emphasis added.) 

W h i l e th e l e g i s l a t u r e s h o r t e n e d the p e r i o d o f r e v o c a t i o n , i t 
d i d not a l t e r t h e l o c a t i o n r e s t r i c t i o n s a l r e a d y i n The Code. I t 
s h o u l d be n o t e d t h a t , a l t h o u g h t h e two y e a r ban upon i s s u i n g a 
l i c e n s e f o r a l o c a t i o n seems e x c e s s i v e when compared w i t h t h e 
c o m p a r a t i v e l y s h o r t l e n g t h o f some r e v o c a t i o n s now p r o p o s e d by 
t h e d i r e c t o r , t h e r e s t r i c t i o n i s not s i g n i f i c a n t l y more h a r s h 
t h a n t h a t w h i c h has always been r e q u i r e d f o r a l o c a t i o n where a 
l i q u o r l i c e n s e i s suspended under t h e p r o v i s i o n s o f Iowa Code 
§ 123.50 f o r 14 days f o r s e l l i n g l i q u o r t o a minor. 

Iowa Code § 4.4 g o v e r n i n g t h e p r e s u m p t i o n o f enactment 
p r o v i d e s t h a t i t i s presumed t h a t t h e e n t i r e s t a t u t e i s i n t e n d e d 
t o be e f f e c t i v e . I n t h a t t h e r e i s no a m b i g u i t y between the 
s t a t u t e s , t h e y a r e not i r r e c o n c i l a b l e as c o n t e m p l a t e d by § 4.8 
and t h e r e a l r e a d y were p r o v i s i o n s i n The Code which might be 
deemed t o be e q u a l l y h a r s h , i t i s t h e o p i n i o n o f t h i s o f f i c e t h a t 
t h e department may not i s s u e a l i c e n s e p u r s u a n t t o c h a p t e r 99B 
f o r a l o c a t i o n a t which g a m b l i n g a c t i v i t i e s had been conducted 
r e s u l t i n g i n r e v o c a t i o n o f a l i c e n s e w i t h i n t h e p a s t two y e a r s . 
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W i t h r e s p e c t t o y o u r second q u e s t i o n , Iowa Code § 4.13 s e t s 
out the g e n e r a l s a v i n g s p r o v i s i o n s t a t i n g : 

The r e e n a c t m e n t , r e v i s i o n , amendment, o r 
r e p e a l o f a s t a t u t e does not e f f e c t : 1) t h e 
p r i o r o p e r a t i o n o f t h e s t a t u t e o r any p r i o r 
a c t i o n t a k e n t h e r e u n d e r ; 2) any v a l i d a t i o n , 
c u r e , r i g h t , p r i v i l e g e , o b l i g a t i o n o r 
l i a b i l i t y p r e v i o u s l y a c q u i r e d , a c c r u e d , 
a c c o r d e d , o r i n c u r r e d t h e r e u n d e r ; 3) any 
v i o l a t i o n t h e r e o f o r p e n a l t y , f o r f e i t u r e , o r 
punishment i n c u r r e d i n r e s p e c t t h e r e t o , p r i o r 
t o t h e amendment o r r e p e a l ; o r 4) any 
i n v e s t i g a t i o n , p r o c e e d i n g , o r remedy i n 
r e s p e c t o f any p r i v i l e g e , o b l i g a t i o n , 
l i a b i l i t y , p e n a l t y , f o r f e i t u r e , o r 
punishment; and the i n v e s t i g a t i o n , 
p r o c e e d i n g , o r remedy may be i n s t i t u t e d , 
c o n t i n u e d o r e n f o r c e d , and the p e n a l t y , 
f o r f e i t u r e , o r punishment imposed as i f the 
s t a t u t e had not been r e p e a l e d o r amended. 

I f t h e p e n a l t y , f o r f e i t u r e , o r punishment 
f o r any o f f e n s e i s reduced by a r e e n a c t m e n t , 
r e v i s i o n , o r amendment o f a s t a t u t e , t h e 
p e n a l t y , f o r f e i t u r e , o r punishment i f not 
a l r e a d y imposed s h a l l be imposed a c c o r d i n g t o 
the s t a t u t e as amended. 

S e c t i o n 4.5 c o n c e r n i n g p r o s p e c t i v e and r e t r o s p e c t i v e 
c o n s t r u c t i o n s t a t e s : 

I f a l i c e n s e has been revoked p r i o r t o J u l y 1, 1984, t h e 
department may not t h e r e a f t e r reduce th e punishment from a 
permanent r e v o c a t i o n t o a two y e a r r e v o c a t i o n as c o n t e m p l a t e d by 
S.F. 2015. I f , however, the department e n t e r s a f i n a l r e v o c a t i o n 
o r d e r a f t e r J u l y 1, 1984 based upon conduct o c c u r r i n g p r i o r t o 
J u l y 1, 1984, the department may o n l y impose a two y e a r 
r e v o c a t i o n . 

P r o s p e c t i v e S t a t u t e s . A s t a t u t e i s 
presumed t o be p r o s p e c t i v e i n i t s o p e r a t i o n 
u n l e s s e x p r e s s l y made r e t r o s p e c t i v e . 

R e s p e c t f u l l y s u b m i t t e d , 

RICHARD A. WILLIAMS 
A s s i s t a n t A t t o r n e y G e n e r a l 
A r e a P r o s e c u t i o n s D i v i s i o n 

b j r 



COUNTY: COUNTY OFFICERS: Iowa Code Ch. 252, §§ 252.24, 252.25, 
252.27. Iowa Code § 252.24 does n o t a l l o w each c o u n t y t o l i m i t 
i t s l i a b i l i t y t o c o u n t i e s r e n d e r i n g r e l i e f . The co u n t y o f l e g a l 
s e t t l e m e n t i s r e s p o n s i b l e f o r a l l r e a s o n a b l e charges and expenses 
i n c u r r e d i n t h e r e l i e f and c a r e o f a poor p e r s o n , r e g a r d l e s s o f 
whether t h o s e expenses would have been i n c u r r e d w i t h i n t h e county 
o f l e g a l s e t t l e m e n t . ( W i l l i a m s t o Poppen, W r i g h t County A t t o r n e y , 
8/7/84) #84-8-4(L) 

Mr. Lee E. Poppen August 7, 1984 
W r i g h t County A t t o r n e y 
P. 0. Box 111 
C l a r i o n , Iowa 50525 

Dear Mr. Poppen: 

You ask whether sr county" o f l e g a l s e t t l e m e n t may l i m i t 
r eimbursement t o a n o t h e r c o u n t y f o r g e n e r a l r e l i e f p r o v i d e d by 
t h a t o t h e r c o u n t y . The answer i s no. 

A t common law, t h e p u b l i c a u t h o r i t i e s o f each c o u n t y have no 
d u t y t o s u p p o r t paupers o r o t h e r needy p e r s o n s . Such d u t y , where 
i t e x i s t s , r e s t s e n t i r e l y on s t a t u t e . M i c h e l v. S t a t e B o a r d o f 
S o c i a l W e l f a r e , 245 Iowa 961, 65 N.W.2d 98 (1954). Iowa has such 
a s t a t u t o r y scheme. Iowa Code Ch. 252 d i c t a t e s t h a t e a ch c o u n t y 
p r o v i d e a s s i s t a n c e t o p e r s o n s u n a b l e t o e a r n a l i v i n g by l a b o r 
due t o e i t h e r a p h y s i c a l o r m e n t a l d i s a b i l i t y . 1978 Op.Att'yGen. 
766. S p e c i f i c a l l y , Iowa Code § 252.25 p r o v i d e s t h a t : 

The b o a r d o f s u p e r v i s o r s o f each c o u n t y s h a l l 
p r o v i d e f o r t h e r e l i e f o f po o r p e r s o n s i n i t s 
c o u n t y who a r e e l i g i b l e f o r , o r a r e i n imme­
d i a t e need and a r e a w a i t i n g a p p r o v a l and 
r e c e i p t o f , a s s i s t a n c e under programs p r o v i d ­
ed f o r s t a t e o r f e d e r a l l a w, o r whose a c t u a l 
needs cannot be f u l l y met by t h e a s s i s t a n c e 
f u r n i s h e d under such programs. 

Iowa Code § 252.24 a l l o c a t e s t h e u l t i m a t e f i n a n c i a l r e s p o n ­
s i b i l i t y f o r su c h r e l i e f t o t h e c o u n t y o f l e g a l s e t t l e m e n t . 1981 
Op.Att'yGen. 8 - 1 9 ( L ) ; 1971 Op.Att'yGen. 766. 
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The c o u n t y where t h e s e t t l e m e n t i s s h a l l be 
l i a b l e t o t h e c o u n t y r e n d e r i n g r e l i e f f o r a l l 
r e a s o n a b l e charges and expenses i n c u r r e d i n 
r e l i e f and c a r e o f a poor p e r s o n . 

When r e l i e f as h e r e i n p r o v i d e d i s f u r n i s h e d 
by any g o v e r n m e n t a l agency o f t h e c o u n t y , 
t o w n s h i p o r c i t y , s u ch r e l i e f s h a l l be deemed 
t o have been f u r n i s h e d by t h e c o u n t y i n w h i c h 
such agency i s l o c a t e d and t h e agency 
f u r n i s h i n g s u c h r e l i e f s h a l l c e r t i f y t h e 
c o r r e c t n e s s o f t h e c o s t s o f such r e l i e f t o 
the b o a r d o f s u p e r v i s o r s o f such c o u n t y and 
s a i d c o u n t y s h a l l c o l l e c t f r o m t h e c o u n t y o f 
such p e r s o n ' s s e t t l e m e n t . The amounts h e r e i n 
c o l l e c t e d by s a i d c o u n t y s h a l l be p a i d t o t h e 
agency f u r n i s h i n g such r e l i e f . 

Iowa Code § 252.24. (Emphasis s u p p l i e d . ) 

C l e a r l y , § 252.24 r e q u i r e s 7 t h e c o u n t y o f l e g a l s e t t l e m e n t t o 
pay a l l r e a s o n a b l e c h a r g e s and expenses i n c u r r e d i n t h e r e l i e f 
and c a r e o f a p o o r p e r s o n . Thus, y o u r q u e s t i o n d e v o l v e s t o 
whether t h e c o u n t y o f s e t t l e m e n t may l e g i s l a t i v e l y d e f i n e what 
c l a s s e s o f r e l i e f c o n s t i t u t e r e a s o n a b l e c h a r g e s o r expenses. 
Such a r e s u l t a ppears t o be i n c o n s i s t e n t w i t h t h e r e m a i n d e r o f 
t h e s t a t u t e and t h e i n t e n t o f t h e s t a t u t e . 

I n i t i a l l y , i t i s i m p o r t a n t t o remember t h a t each i n d i v i d u a l 
s e e k i n g r e l i e f i s d i f f e r e n t . The r e l i e f n e c e s s a r y t o a s s i s t t h a t 
i n d i v i d u a l must n e c e s s a r i l y v a r y . Our s t a t u t o r y framework v e s t s 
w i t h i n t h e b o a r d o f s u p e r v i s o r s o f t h e r e l i e v i n g c o u n t y t h e 
d i s c r e t i o n t o d e t e r m i n e t h e f o r m o f r e l i e f n e c e s s a r y . Iowa Code 
§ 252.27. Thus, t h e c o u n t y s u p p l y i n g a s s i s t a n c e i s p l a c e d i n t h e 
p o s i t i o n o f making t h e i n i t i a l d e t e r m i n a t i o n o f t h e 
r e a s o n a b l e n e s s o f t h e c h a r g e s and expenses i n c u r r e d . 

O b v i o u s l y , t h e c o u n t y o f s e t t l e m e n t may c h a l l e n g e t h e 
r e a s o n a b l e n e s s o f any charge o r expense. However, t h e r e i s no 
s t a t u t o r y a u t h o r i t y f o r t h e c o u n t y t o p r o m u l g a t e i n f l e x i b l e 
" r e a s o n a b l e n e s s " s t a n d a r d s and u n i l a t e r a l l y impose t h o s e 
reimbursement l i m i t s on t h e c o u n t y o f a s s i s t a n c e . 

The p r o c e d u r e f o r such c h a l l e n g e s i s d e l i n e a t e d i n Iowa 
Code § 252.27. 
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S e c o n d l y , t h e second p a r a g r a p h o f § 252.24 i m p l i e s t h a t t h e 
c o s t s o f r e l i e f c e r t i f i e d by t h e p r o v i d i n g agency c o n s t i t u t e t h e 
amount t o be c o l l e c t e d f rom t h e c o u n t y o f s e t t l e m e n t . The c l e a r 
i m p o r t o f t h a t language i s t o l i n k t h e c o s t s o f p r o v i d i n g r e l i e f 
t o the amount o f reimbursement. T h i s c o s t p r o v i s i o n s u p p o r t s t h e 
c o n c l u s i o n t h a t t h e l e g i s l a t u r e i n t e n d e d Iowa Code § 252.24 t o 
u n i f o r m l y a l l o c a t e o r pass t h r o u g h t h e n e c e s s a r y c o s t s of 
p r o v i d i n g g e n e r a l r e l i e f t o t h e c o u n t y o f l e g a l s e t t l e m e n t . 

To i n t e r p r e t t h e r e a s o n a b l e charge and expense language 
c i t e d above t o a l l o w i m p o s i t i o n o f c o u n t y - b y - c o u n t y i n t e r ­
p r e t a t i o n s , w o u l d cause the county r e n d e r i n g r e l i e f t o be s u b j e c t 
t o d i f f e r e n t reimbursement r a t e s depending upon t h e i n d i v i d u a l 
a s s i s t e d . Such an i n t e r p r e t a t i o n w o u l d be i n c o n s i s t e n t w i t h t h e 
c l e a r l e g i s l a t i v e i n t e n t o f § 252.24 t o p r o v i d e a u n i f o r m 
a l l o c a t i o n o f t h e c o s t s o f g e n e r a l r e l i e f t o t h e c o u n t y o f 
s e t t l e m e n t . 

Each s t a t u t e " s h a l l be l i b e r a l l y c o n s t r u e d w i t h a v i e w t o 
promote i t s o b j e c t s and a s s i s t t h e p a r t i e s i n o b t a i n i n g j u s t i c e " , 
Iowa Code .§ 4.2. A c o n s t r u c t i o n o f § 252.24 w h i c h a l l o w s each 
county o f s e t t l e m e n t to' l e g i s l a t e reimbursement l i m i t s w o u l d n o t 
promote the o b j e c t o f the s t a t u t e i n a l l o c a t i n g t h e c o s t s o f 
g e n e r a l r e l i e f t o t h e county o f s e t t l e m e n t . Nor wo u l d such a 
c o n s t r u c t i o n a s s i s t t h e r e l i e v i n g c o u n t y i n o b t a i n i n g j u s t 
recompense f o r t h e a i d f u r n i s h e d t o i n d i v i d u a l s who a r e s e t t l e d 
i n o t h e r c o u n t i e s . F u r t h e r , j u s t i c e w o u l d n o t be s e r v e d by 
making one c o u n t y b e a r f i s c a l r e s p o n s i b i l i t y f o r t h o s e 
i n d i v i d u a l s w h i l e a n o t h e r r e a p s f i s c a l b e n e f i t f r o m them. 

A d d i t i o n a l l y , such c o n s t r u c t i o n w o u l d have, a d i s r u p t i v e 
e f f e c t on t h e p r o v i s i o n o f s e r v i c e s t o n o n r e s i d e n t s . There i s 
a l r e a d y s u b s t a n t i a l c o n f u s i o n among many c o u n t i e s as t o the 
e f f e c t o f o u r l e g a l s e t t l e m e n t l a w s . An i n t e r p r e t a t i o n of 
§ 252.24 w h i c h a l l o w s each c o u n t y t o s e t i t s reimbursement r a t e s 
w o u l d i m p l y t h a t t h e county r e n d e r i n g r e l i e f need o n l y r e n d e r 
r e l i e f t o t h e s e t reimbursement r a t e . Our l e g a l s e t t l e m e n t laws 
m e r e l y o p e r a t e t o a l l o c a t e f i n a n c i a l r e s p o n s i b i l i t y , n o t d e t e r ­
mine e n t i t l e m e n t . M e m o r i a l H o s p i t a l v. M a r i c o p a County, 415 U.S. 
250, 94 S.Ct. 1076, 39 L.Ed.2d 306 (1974); Shapiro"vT^Thompson, 
394 U.S. 618, 89 S.Ct. 1322, 22 L.Ed.2d 600 (1 9 6 9 ) . See a l s o 
Contemporary S t u d i e s P r o j e c t : G e n e r a l A s s i s t a n c e i n Iowa, 6~1 
Iowa L.Rev. 1155, 1257 (1976). 

I n c o n c l u s i o n , Iowa Code § 252.24 does n o t a l l o w each county 
t o l i m i t i t s l i a b i l i t y t o c o u n t i e s r e n d e r i n g r e l i e f . The county 
o f l e g a l s e t t l e m e n t i s r e s p o n s i b l e f o r a l l r e a s o n a b l e charges and 
expenses i n c u r r e d i n the r e l i e f and c a r e o f a poor p e r s o n , 
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r e g a r d l e s s o f whether t h o s e expenses w o u l d have been i n c u r r e d 
w i t h i n t h e c o u n t y o f l e g a l s e t t l e m e n t . 

C o r d i a l l y , 

Matthew W. W i l l i a m s 
A s s i s t a n t A t t o r n e y G e n e r a l 

MWW/jaa 



CIVIL RIGHTS: P u b l i c Accommodation. Iowa Code §§ 601A.2(10) and 
601A.7 (1983); 1984 Iowa A c t s , House F i l e 2466. A p r i v a t e c l u b 
must be c o n s i d e r e d a p u b l i c accommodation, w i t h i n t h e meaning o f 
Iowa Code § 601A.2(10) as amended, 1984 Iowa A c t s , House 
F i l e 2466, and i s t h e r e f o r e s u b j e c t t o a l l t h e r e q u i r e m e n t s o f 
Iowa Code § 601A.7 (1983) f o r the d u r a t i o n o f a l l t i m e p e r i o d s 
when g u e s t s a r e a l l o w e d on t h e p r e m i s e s . I n a d d i t i o n , t h e use o f 
the f a c i l i t i e s on a t r i a l b a s i s by p r o s p e c t i v e members w i l l a l s o 
s u b j e c t a p r i v a t e c l u b t o a l l r e q u i r e m e n t s o f s e c t i o n 601A.7 f o r 
the d u r a t i o n o f t h a t p r o s p e c t i v e member's p r e s e n c e on t h e p r e ­
m i s e s . The i s s u e o f whether a p r o s p e c t i v e member r e c e i v e s an 
o f f e r f o r the s e r v i c e s , f a c i l i t i e s o r goods by the c l u b w h i l e 
t o u r i n g t h e p r e m i s e s w o u l d r e q u i r e a d e t e r m i n a t i o n o f t h e f a c t s 
s u r r o u n d i n g such a t o u r and i s thus an i s s u e w h i c h s h o u l d be 
e n t r u s t e d i n t h e f i r s t i n s t a n c e t o t h e Iowa C i v i l R i g h t s Commis­
s i o n . ( H a m i l t o n t o P a v i c h , S t a t e R e p r e s e n t a t i v e , 8/1/84) #84-8-3 ( 

The H o n o r a b l e E m i l S. P a v i c h A ugust 1, 1984 
House o f R e p r e s e n t a t i v e s 
S t a t e C a p i t o l B u i l d i n g 
L O C A L 

Dear R e p r e s e n t a t i v e P a v i c h : 

Your r e q u e s t f o r ah o p i n i o n " o f t h e A t t o r n e y " G e n e r a l has been 
r e c e i v e d . S p e c i f i c a l l y , you asked t h e f o l l o w i n g q u e s t i o n s : 

1. A r e members o f p r i v a t e o r g a n i z a t i o n s 
p e r m i t t e d t o b r i n g t h e i r immediate f a m i l y as 
g u e s t s ? I f s o , i s t h e r e an age l i m i t ? 

2. A r e p r i v a t e c l u b s p e r m i t t e d t o b r i n g 
p r o s p e c t i v e members i n t o t h e i r f a c i l i t i e s so 
t h a t t h e y can see what t h e p r i v a t e c l u b has 
t o o f f e r t o t h e i r members? I f s o , a r e t h e r e 
any c o n d i t i o n s the p r i v a t e c l u b s must meet? 

3. A r e members p e r m i t t e d t o b r i n g 
g u e s t s t o t h e i r f a c i l i t i e s even i f t h e y a r e 
n o t members? 

These q u e s t i o n s have been r a i s e d w i t h r e s p e c t t o t h e t e x t o f 
1984 Iowa A c t s , House F i l e 2466, amending t h e d e f i n i t i o n o f a 
p u b l i c accommodation as p r e v i o u s l y f o u n d a t Iowa Code s e c t i o n 
601A.2(10) (1 9 8 3 ) . T h i s amendment was s i g n e d by t h e governor on 
A p r i l 17, 1984, and became e f f e c t i v e on J u l y 1, 1984. 

P r i o r t o t h i s amendment, § 601.2(10) d e f i n e d a p u b l i c 
accommodation and p r o v i d e d t h e f o l l o w i n g e x c e p t i o n f o r p r i v a t e 
c l u b s : 
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P u b l i c accommodation s h a l l n o t mean any bona 
f i d e p r i v a t e c l u b o r o t h e r p l a c e , e s t a b l i s h ­
ment, o r f a c i l i t y w h i c h i s by i t s n a t u r e 
d i s t i n c t l y p r i v a t e , e x c e p t when such d i s ­
t i n c t l y p r i v a t e p l a c e , e s t a b l i s h m e n t , o r 
f a c i l i t y c a t e r s o r o f f e r s s e r v i c e s , f a c i l i ­
t i e s , o r goods t o t h e g e n e r a l p u b l i c f o r f e e 
o r charge o r g r a t u i t o u s l y , i t s h a l l be deemed 
a p u b l i c accommodation d u r i n g such p e r i o d . 

The amended d e f i n i t i o n now p r o v i d e s t h e f o l l o w i n g e x c e p t i o n : 

P u b l i c accommodation s h a l l n o t mean any bona 
f i d e p r i v a t e c l u b o r o t h e r p l a c e , e s t a b l i s h ­
ment, o r f a c i l i t y w h i c h i s by i t s n a t u r e 
d i s t i n c t l y p r i v a t e , e x c e p t when such d i s ­
t i n c t l y p r i v a t e p l a c e , e s t a b l i s h m e n t , o r 
f a c i l i t y c a t e r s o r o f f e r s s e r v i c e s , f a c i l i ­
t i e s , o r goods t o t h e nonmembers f o r f e e o r 
c h a r g e o r g r a t u i t o u s l y , i t s h a l l be deemed a 
p u b l i c accommodation d u r i n g such p e r i o d . 

(emphasis added) 1984 Iowa A c t s , House F i l e 2466. 

There i s n o t h i n g in"" t h e amendment, o r i n c h a p t e r 601A, w h i c h 
w o u l d p r e v e n t a member o f a p r i v a t e c l u b f rom b r i n g i n g g u e s t s on 
t h e p r e m i s e s . Nor i s t h e r e any p r o h i b i t i o n a g a i n s t t h e p r e s e n c e 
o f p r o s p e c t i v e members on t h e p r e m i s e s o f a p r i v a t e c l u b f o r t h e 
p u r p o s e o f e x a m i n i n g t h e f a c i l i t i e s made a v a i l a b l e t o members. 
T h e r e f o r e , y o u r q u e s t i o n i s b e i n g c o n s t r u e d as a r e q u e s t f o r t h e 
o p i n i o n o f t h i s o f f i c e as t o whether o r n o t t h e p r e s e n c e o f t h e s e 
i n d i v i d u a l s w o u l d cause th e c l u b t o f a l l under th e c a t e g o r y o f 
" p u b l i c accommodation" and s u b j e c t i t t o the p r o v i s i o n s o f Iowa 
Code § 601A.7 (1983) ( u n f a i r o r d i s c r i m i n a t o r y p r a c t i c e s a t a 
p u b l i c accommodation). 

P r i o r t o t h e amendment, a bona f i d e p r i v a t e c l u b was deemed 
a p u b l i c accommodation o n l y d u r i n g such p e r i o d s as i t c a t e r e d o r 
o f f e r e d s e r v i c e s , f a c i l i t i e s o r goods t o t h e g e n e r a l p u b l i c . 
House F i l e 2466 changed t h i s s e c t i o n and now p r o v i d e s t h a t a 
p r i v a t e c l u b i s c o n s i d e r e d a p u b l i c accommodation d u r i n g t h e 
t i m e s a nonmember i s c a t e r e d o r o f f e r e d s e r v i c e s , f a c i l i t i e s o r 
goods. 

Iowa Code § 601A.18 (1983) s t a t e s t h a t t h e p r o v i s i o n s o f t h e 
C i v i l R i g h t s A c t o f 1965 " . . . s h a l l be c o n s t r u e d b r o a d l y t o ' 
e f f e c t u a t e i t s p u r p o s e s . " The Supreme C o u r t o f Iowa has d e t e r ­
mined t h a t i t i s t h e d u t y o f the. c o u r t i n i n t e r p r e t i n g c i v i l 
r i g h t s l e g i s l a t i o n t o ". . . e f f e c t u a t e t h e l e g i s l a t i v e p u r p o s e 
and d e s i g n as t h e c o u r t f i n d s them e x p r e s s e d by t h e language and 
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the s p i r i t o f t h e s t a t u t e . " I r o n Workers L o c a l No. 67 v. H a r t , 
191 N.W.2d 758, 770 (Iowa 197l~K I n I r o n Workers L o c a l the " c o u r t 
c o n s i d e r e d t h e purpose o f t h e A c t , as s t a t e d i n i t s f u l l t i t l e , 
i n d e t e r m i n i n g t h e s p i r i t o f the s t a t u t e . I d . One o f the 
purposes s t a t e d i n t h e t i t l e o f t h e C i v i l R i g h t s A c t o f 1965 i s 
". . . t o e l i m i n a t e u n f a i r and d i s c r i m i n a t o r y p r a c t i c e s i n p u b l i c 
accommodations . . . ." T h i s p u rpose must be k e p t i n m i n d as t h e 
amended s t a t u t e i s examined. 

As t h e language o f the s t a t u t e must a l s o be t a k e n i n t o 
c o n s i d e r a t i o n , i t s h o u l d be n o t e d Iowa Code § 4.1(2) (1983) 
r e q u i r e s t h a t " [ w ] o r d s and p h r a s e s s h a l l be c o n s t r u e d a c c o r d i n g 
t o t h e c o n t e x t and t h e approved usage o f t h e language . . . ." 
Thus, when t h e l e g i s l a t u r e has n o t d e f i n e d k e y words i n a 
s t a t u t e , t h e c o u r t may l o o k t o d i c t i o n a r y d e f i n i t i o n s t o d e t e r ­
mine t h e o r d i n a r y meaning o f t h o s e words. S t a t e v. Steenhock, 
182 N.W.2d 377 (Iowa 1970). 

Webster's T h i r d New I n t e r n a t i o n a l D i c t i o n a r y , p. 1537 (1976) 
d e f i n e s t h e word "nonmember" as "an i n d i v i d u a l t h a t i s not a 
member" w h i l e a "member" i s "one o f t h e i n d i v i d u a l s composing a 
s o c i e t y , a s s o c i a t i o n o r o t h e r group: a p e r s o n who has been 
a d m i t t e d u s u a l l y f o r m a l l y i n t o some s o c i a l o r p r o f e s s i o n a l 
s o c i e t y t y p i c a l l y r e q u i r i n g payment o f dues, adherence t o a 
program o r c o m p l i a n c e w i t h some o t h e r r e q u i r e m e n t s o f member­
s h i p . " I d . a t 1408. 

I t i s c l e a r l y s t a t e d t h a t d u r i n g t h e t i m e s when s e r v i c e s , 
f a c i l i t i e s o r goods a r e c a t e r e d o r o f f e r e d t o nonmembers t h e c l u b 
i s t o be c o n s i d e r e d a p u b l i c accommodation. T h i s i s much more 
s p e c i f i c t h a n t h e pre-amendment " g e n e r a l p u b l i c . " Through t h i s 
s u b s t i t u t i o n i n language t h e l e g i s l a t u r e has c r e a t e d two d i s t i n c t 
c a t e g o r i e s o f i n d i v i d u a l s i n t h e amended s e c t i o n 601A.2(10). One 
c l a s s i f i c a t i o n i s t h a t o f "member" and the o t h e r c l a s s i f i c a t i o n 
i s t h a t o f "nonmember." A gues t - i s n o t a member and must 
t h e r e f o r e be c o n s i d e r e d a "nonmember," r e g a r d l e s s o f the 
r e l a t i o n s h i p between t h e gu e s t and t h e h o s t member. I f t h e c l u b 
" o f f e r s s e r v i c e s , f a c i l i t i e s o r goods" t o t h e guest/nonmember, 
t h e n f o r t h e d u r a t i o n o f t h e p e r i o d t h a t s u c h a guest/nonmember 
i s on t h e p r e m i s e s t h e p r i v a t e c l u b must be c o n s i d e r e d a p u b l i c 
accommodation. R e t u r n i n g once more t o Webster's d i c t i o n a r y , t h e 
meaning o f t h e word " o f f e r " f o u n d t h e r e i n i s " t o make a v a i l a b l e 
o r a c c e s s i b l e . " Webster's T h i r d New I n t e r n a t i o n a l D i c t i o n a r y , 
p. 1566 (19 7 6 ) . Thus, when a p r i v a t e c l u b makes i t s s e r v i c e s , 
f a c i l i t i e s o r goods a v a i l a b l e o r a c c e s s i b l e t o a guest/nonmember, 
i t i s i n f a c t o f f e r i n g s e r v i c e s , e t c . , and must comply w i t h a l l ' 
Iowa Code § 601A.7 (1983) r e q u i r e m e n t s f o r p u b l i c accommodations 
d u r i n g t h e p e r i o d s uch a guest/nonmember I s g i v e n a c c e s s t o t h e 
c l u b ' s f a c i l i t i e s . 
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T h i s c o n c l u s i o n i s f u r t h e r s u p p o r t e d by a s u r v e y o f t h e 
l e g i s l a t i o n o f a l l s t a t e s w h i c h have adopted some form o f c i v i l 
r i g h t s a c t . Those s t a t e s w h i c h d e s i r e d t o a l l o w g u e s t s on t h e 
p r e m i s e s o f a p r i v a t e c l u b w i t h o u t c a l l i n g t h e i r c i v i l r i g h t s 
l e g i s l a t i o n i n t o p l a y have made e x p r e s s p r o v i s i o n s f o r t h i s i n 
the d e f i n i t i o n o f " p u b l i c accommodation." B o t h K e n t u c k y and 
Oklahoma have p u b l i c accommodation d e f i n i t i o n s w h i c h s p e c i f i c a l l y 
exempt p r i v a t e c l u b s when f a c i l i t i e s o r s e r v i c e s a r e a v a i l a b l e 
o n l y t o t h e c l u b members and t h e i r bona f i d e g u e s t s . Ky. Rev. 
S t a t . § 344.130 (1983) and O k l a . S t a t . t i t . 25, § 1401 ( 1 9 7 1 ) . 
The f a c t t h a t t h e l e g i s l a t u r e i n Iowa d i d n o t make s u c h a s p e c i ­
f i c e x e m p t i o n f o r bona f i d e g u e s t s o f members s t r e n g t h e n s t h e 
i n t e r p r e t a t i o n t h a t t h e p u b l i c accommodation d e f i n i t i o n i n c l u d e s 
p r i v a t e c l u b s when g u e s t s a r e g i v e n a c c e s s t o t h e f a c i l i t i e s . 

I t s h o u l d be s t a t e d a t t h i s p o i n t t h a t whether t h e f a m i l y o f 
a p r i v a t e c l u b member i s c o n s i d e r e d t o have nonmember s t a t u s 
under t h e p r o v i s i o n s o f - s e c t i o n 601A.2(10) i s p r e d i c a t e d on t h e 
d e t e r m i n a t i o n o f whether membership t o t h e p r i v a t e c l u b i n 
q u e s t i o n i s on an i n d i v i d u a l b a s i s . I f membership t o t h e p r i v a t e 
c l u b i s on a f a m i l y b a s i s , t h e n t h e t e r m "member" w o u l d be 
e x t e n d e d t o i n c l u d e a l l t h o s e c o v e r e d i n t h e c l u b ' s d e f i n i t i o n o f 
f a m i l y . Those n o t i n c l u d e d i n t h e c l u b ' s d e f i n i t i o n o f f a m i l y 
w o u l d c o n t i n u e t o be. co n s i d e r e d . nonmembers f o r t h e p u r p o s e s o f 
t h i s A c t , even though the i n d i v i d u a l m i g h t i n fact"''be a r e l a t i v e 
o f t h e member, by m a r r i a g e o r b l o o d . I f membership i s on an 
i n d i v i d u a l b a s i s , o n l y t h e i n d i v i d u a l would be a member f o r 
p u r p o s e s o f c h a p t e r 601A. 

W i t h r e s p e c t t o t h e p r o s p e c t i v e c l u b member, i t i s o b v i o u s 
t h a t o f t h e two l e g i s l a t i v e l y c r e a t e d c l a s s i f i c a t i o n s , t h i s 
i n d i v i d u a l must f a l l i n t o t h e c a t e g o r y o f "nonmember." However, 
i t may prove more d i f f i c u l t t o d e t e r m i n e whether o r n o t t h i s 
p a r t i c u l a r nonmember i s b e i n g o f f e r e d s e r v i c e s , f a c i l i t i e s o r 
goods. I t c o u l d be ar g u e d t h a t i f t h e p r o s p e c t i v e member i s o n l y 
on t h e p r e m i s e s f o r t h e purpose o f v i e w i n g and n o t u s i n g t h e 
a v a i l a b l e s e r v i c e s , f a c i l i t i e s o r goods ( i . e . a t o u r o f t h e c l u b ) 
t h e n n o t h i n g i s a c t u a l l y a c c e s s i b l e o r o f f e r e d a t t h a t t i m e . 
C o n v e r s e l y , i t i s p o s s i b l e t o argue t h a t s i n c e c l u b membership i s 
b e i n g o f f e r e d , t h e s e r v i c e s and f a c i l i t i e s w h i c h a r e a p a r t o f 
t h a t membership a r e a l s o b e i n g o f f e r e d as t h e p r o s p e c t i v e member 
t o u r s t h e c l u b . The d e t e r m i n a t i o n o f whether o r n o t t h e c l u b ' s 
s e r v i c e s , e t c . , have been o f f e r e d t o a p r o s p e c t i v e member w h i l e 
on a t o u r o f t h e f a c i l i t i e s may depend on t h e c i r c u m s t a n c e s 
s u r r o u n d i n g t h e i n d i v i d u a l ' s p r e s e n c e a t t h e c l u b . When a 
q u e s t i o n i s a m a t t e r o f f a c t r a t h e r t h a n law, i t i s n o t p r o p e r l y 
t h e s u b j e c t o f an o p i n i o n by t h i s o f f i c e . Op.Att'yGen. 
#72-12-17. F u r t h e r m o r e , t h e a p p l i c a t i o n o f t h e . s t a t u t o r y terms 
t o a s p e c i f i c f a c t u a l s i t u a t i o n s h o u l d be e n t r u s t e d i n t h e f i r s t 
i n s t a n c e t o t h e C i v i l R i g h t s Commission by a d j u d i c a t i o n o r 
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r u l e - m a k i n g . Op.Att'yGen. #83-3-4. I t would hox^ever seem t o be 
a v a l i d i n t e r p r e t a t i o n o f t h e amended s t a t u t e t h a t a p r i v a t e c l u b 
s h o u l d be c o n s i d e r e d a p u b l i c accommodation, s u b j e c t t o a l l 
r e q u i r e m e n t s o f § 601A.7, f o r t h e d u r a t i o n o f any t i m e p e r i o d i n 
w h i c h a p r o s p e c t i v e member i s a c t u a l l y a l l o w e d , on a t r i a l b a s i s , 
t o make use o f t h e s e r v i c e s , f a c i l i t i e s o r goods a v a i l a b l e . 

I t i s t h e r e f o r e t h e o p i n i o n o f t h i s o f f i c e t h a t a p r i v a t e 
c l u b must be c o n s i d e r e d a p u b l i c accommodation, w i t h i n t h e 
meaning o f Iowa Code § 601A.2(10) as amended, 1984 Iowa A c t s , 
House F i l e 2466 and i s t h e r e f o r e s u b j e c t t o a l l the r e q u i r e m e n t s 
o f Iowa Code § 601A.7 (1983) f o r t h e d u r a t i o n o f a l l t i m e p e r i o d s 
when g u e s t s a r e a l l o w e d on t h e p r e m i s e s . I n a d d i t i o n , t h e use o f 
t h e f a c i l i t i e s on a t r i a l b a s i s by p r o s p e c t i v e members w i l l a l s o 
s u b j e c t a p r i v a t e c l u b t o a l l r e q u i r e m e n t s o f s e c t i o n 601A.7 f o r 
t h e d u r a t i o n o f t h a t p r o s p e c t i v e member's p r e s e n c e on the 
p r e m i s e s . The i s s u e o f whether a p r o s p e c t i v e member r e c e i v e s an 
o f f e r f o r t h e s e r v i c e s , f a c i l i t i e s o r goods by the c l u b w h i l e 
t o u r i n g t h e p r e m i s e s would r e q u i r e a d e t e r m i n a t i o n o f t h e f a c t s 
s u r r o u n d i n g s u c h a t o u r and i s t h u s an i s s u e w h i c h s h o u l d be 
e n t r u s t e d i n t h e f i r s t i n s t a n c e t o t h e Iowa C i v i l R i g h t s 
Commission. 

...Sincerely, 

ELENA-MARIA HAMILTON 
A s s i s t a n t A t t o r n e y G e n e r a l 

EMH: ds 



SOIL CONSERVATION DISTRICTS; C o n s t r u c t i o n o f an o f f i c e b u i l d i n g . 
Iowa C o n s t . A r t . X I , § 3; Iowa Code §§ 346.24, 467A.2, 467A.7(5) 
(1983). I t may be a p p r o p r i a t e f o r a s o i l c o n s e r v a t i o n d i s t r i c t 
t o c o n s t r u c t an o f f i c e b u i l d i n g i f t h e p a r t i c u l a r c i r c u m s t a n c e s 
f u r t h e r t h e l e g i s l a t i v e p o l i c i e s p r e s c r i b e d f o r d i s t r i c t s . A 
p r o m i s s o r y n o t e and a mortgage may be e n t e r e d t o f i n a n c e t h e 
a c q u i s i t i o n so l o n g as t h e debt c r e a t e d does n o t e x ceed the 
a p p r o p r i a t e l i m i t a t i o n o r i s s e c u r e d s o l e l y by t h e r e a l p r o p e r t y 
i t s e l f . (Norby t o G u l l i f o r d , D i r e c t o r , Department o f S o i l 
C o n s e r v a t i o n , 8/1/84) #84-8-2(L) 

Mr. James B. G u l l i f o r d August 1, 19 84 
D i r e c t o r 
Department o f S o i l C o n s e r v a t i o n 
W a l l a c e S t a t e O f f i c e B u i l d i n g 
L O C A L 

Dear Mr. G u l l i f o r d : 

We have r e c e i v e d y o u r r e q u e s t f o r an A t t o r n e y G e n e r a l ' s 
o p i n i o n c o n c e r n i n g t h e a b i l i t y o f a s o i l c o n s e r v a t i o n d i s t r i c t 
t o c o n s t r u c t an o f f i c e b u i l d i n g , and t h e r e l a t e d ^ q u e s t i o n o f 
t h e i r a b i l i t y t o f i n a n c e such c o n s t r u c t i o n . As you have n o t e d , 
an o p i n i o n f o u n d a t 1962 Op.Att'yGen. 61 s t a t e s t h a t t h e d i s ­
t r i c t s do n o t have t h e s e powers. T h i s o p i n i o n , a f t e r r e c i t i n g 
Iowa Code § 4 6 7 A . 7 ( 5 ) , c o n f e r r i n g a u t h o r i t y t o a c q u i r e , improve, 
and l e a s e r e a l p r o p e r t y , c o n c l u d e s t h a t c o n s t r u c t i o n o f an o f f i c e 
b u i l d i n g t o house s t a t e and f e d e r a l g o v e r n m e n t a l a g e n c i e s does 
n o t f u r t h e r t h e d e c l a r e d l e g i s l a t i v e p o l i c y f o r d i s t r i c t s as 
s t a t e d i n § 467A.2. As d i s c u s s e d b elow, we f e e l t h a t t h e 1962 
o p i n i o n i s e r r o n e o u s i n too n a r r o w l y c o n s t r u i n g the p o l i c y o f 
§ 467A.2 and t h e powers o f § 467A.7(5). A c c o r d i n g l y , we now 
s t a t e t h a t s o i l c o n s e r v a t i o n d i s t r i c t s may c o n s t r u c t o r a c q u i r e 
o f f i c e b u i l d i n g s and f i n a n c e them, i f c o n s t r u c t i o n and l e a s i n g o f 
t h e b u i l d i n g r e a s o n a b l y appear t o f u r t h e r t h e p u r p o s e s o f t h e 
d i s t r i c t . 

I n i t i a l l y we n o t e th e f o l l o w i n g t h r e e p a r a g r a p h s o f 
§ 467A.7: 

" S o i l c o n s e r v a t i o n d i s t r i c t " i s d e f i n e d i n Iowa Code , 
§ 4 6 7 A . 3 U ) and f u r t h e r d e s c r i b e d i n §§ 467A.5 and 467A.6. The 
m a j o r i t y o f t h e powers o f a s o i l c o n s e r v a t i o n d i s t r i c t are 
p r o v i d e d i n § 467A.7, b u t o t h e r a u t h o r i t i e s a p p e a r i n t h e r e m a i n ­
d e r o f ch. 467A and e l s e w h e r e , as i n § 467D.23. 
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A s o i l c o n s e r v a t i o n d i s t r i c t o r g a n i z e d 
u nder th e p r o v i s i o n s o f t h i s c h a p t e r s h a l l 
have th e f o l l o w i n g powers, i n a d d i t i o n t o 
o t h e r s g r a n t e d i n o t h e r s e c t i o n s o f t h i s 
c h a p t e r : 

* * * 
5. To o b t a i n o p t i o n s upon and t o 

a c q u i r e , by p u r c h a s e , exchange, l e a s e , g i f t , 
g r a n t , b e q u e s t , d e v i s e o r o t h e r w i s e , any 
p r o p e r t y , r e a l o r p e r s o n a l , o r r i g h t s o r 
i n t e r e s t s t h e r e i n ; t o m a i n t a i n , a d m i n i s t e r , 
and improve any p r o p e r t i e s a c q u i r e d , t o 
r e c e i v e income f r o m such p r o p e r t i e s and t o 
expend s u c h income i n c a r r y i n g o u t the 
p u r p o s e s and p r o v i s i o n s o f t h i s c h a p t e r ; and 
t o s e l l , l e a s e o r o t h e r w i s e d i s p o s e o f any o f 
i t s p r o p e r t y o r i n t e r e s t s t h e r e i n i n f u r t h e r ­
ance o f t h e p urposes and p r o v i s i o n s o f t h i s 
c h a p t e r . 

* * * 
9. " T o sue and b e ~ s u e d i n t h e name1 o f 

t h e d i s t r i c t ; t o have a s e a l , w h i c h s e a l 
s h a l l be j u d i c i a l l y n o t i c e d ; t o have p e r ­
p e t u a l s u c c e s s i o n u n l e s s t e r m i n a t e d as 
h e r e i n a f t e r p r o v i d e d ; t o make and e x e c u t e 
c o n t r a c t s and o t h e r i n s t r u m e n t s , n e c e s s a r y o r 
c o n v e n i e n t t o the e x e r c i s e o f i t s powers; t o 
make, and f r o m t i m e t o t i m e amend and r e p e a l , 
r u l e s n o t i n c o n s i s t e n t w i t h t h i s c h a p t e r , t o 
c a r r y i n t o e f f e c t i t s p u r p o s e s and powers. 

* * * 

12. No p r o v i s i o n s w i t h r e s p e c t t o t h e 
a c q u i s i t i o n , o p e r a t i o n , o r d i s p o s i t i o n o f 
p r o p e r t y by o t h e r p u b l i c b o d i e s s h a l l be 
a p p l i c a b l e t o a d i s t r i c t o r g a n i z e d h e r e u n d e r 
u n l e s s t h e l e g i s l a t u r e s h a l l s p e c i f i c a l l y so 
s t a t e . 

These p r o v i s i o n s i n d i c a t e a b r o a d e r range o f a u t h o r i t y i n t h e 
d i s t r i c t t o a c q u i r e p r o p e r t y t h a n n o r m a l l y v e s t e d i n a p u b l i c , 
body. Cf. Iowa Code ch. 23 (1983) (w h i c h r e q u i r e s c e r t a i n 
p r o c e d u r e s p r i o r t o c o n s t r u c t i o n o f p u b l i c improvements by 
m u n i c i p a l i t i e s ) ; § 298.21 ( l i m i t a t i o n o f use o f p r o c e e d s o f 
s c h o o l b o n d s ) . 
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Even i n t h e more l i m i t e d c o n t e x t o f o t h e r p u b l i c a g e n c i e s ' 
a b i l i t y t o a c q u i r e a b u i l d i n g , assuming c o m p l i a n c e w i t h any 
s p e c i f i c s t a t u t o r y r e q u i r e m e n t s , t h e o v e r r i d i n g c o n c e r n i s 
whether t h e a c q u i s i t i o n s e r v e s a p u b l i c p u r p o s e . See 1980 
Op.Att'yGen. 580 (#80-2-2(L)) . A r e v i e w o f ch. 46~7A~ and 
§ 467A.7(5) i n p a r t i c u l a r c l e a r l y shows t h a t t h e d i s t r i c t s w i l l 
c e r t a i n l y need a l o c a t i o n i n w h i c h t o conduct t h e i r a f f a i r s . 
F u r t h e r m o r e , t h e d i s t r i c t s a r e empowered-not o n l y t o d i s t r i b u t e 
c o s t - s h a r i n g funds i n c o o p e r a t i o n w i t h the Department o f S o i l 
C o n s e r v a t i o n , see §§ 467A.7(4) and 467A.48 and 780 I.A.C. ch. 5, 
bu t t o p r o v i d e t h r o u g h s a l e o r a t no c o s t m a t e r i a l s and equipment 
t o a i d landowners i n s o i l c o n s e r v a t i o n . § 467A.7(6). We b e l i e v e 
t h a t i t i s n o t i n c o n s i s t e n t w i t h any p r o v i s i o n o f law f o r a 
d i s t r i c t t o devo t e income g e n e r a t e d f r o m a b u i l d i n g t o a i d i n 
t h i s p u r p o s e . 

By way o f l i m i t a t i o n , we d i r e c t t h i s o p i n i o n o n l y t o b u i l d ­
i n g s w h i c h w i l l be u s e d e n t i r e l y o r i n p a r t by a d i s t r i c t t o 
con d u c t t h e i r a f f a i r s . Because o f t h e c l o s e c o n n e c t i o n between 
the d i s t r i c t s and t h e U.S. Department o f A g r i c u l t u r e , S o i l 
C o n s e r v a t i o n S e r v i c e ( S . C . S . ) , t h e S.C.S. and a d i s t r i c t o f t e n 
s h a r e space. I n many i n s t a n c e s t h e A g r i c u l t u r a l S t a b i l i z a t i o n 
and C o n s e r v a t i o n S e r v i c e (A.S.C.S.) o f f i c e i s i n t h e same b u i l d ­
i n g , b u t we do n o t i n t e n d t o impose any l i m i t a t i o n on t h e type o f 
t e n a n t p e r m i s s i b l e ' i f the b u i l d i n g i s o t h e r w i s e a p p r o p r i a t e . We 
do n o t e , however, t h a t i t w o u l d be v i r t u a l l y i m p o s s i b l e f o r t h e 
d i s t r i c t s t o f u n c t i o n w i t h o u t c o o p e r a t i o n w i t h t h e S.C.S. The 
S.C.S. i n f a c t p r o v i d e s the d i s t r i c t s w i t h t e c h n i c a l p e r s o n n e l 
f r e e o f charge p u r s u a n t t o c o o p e r a t i v e agreements w i t h the 
D i s t r i c t s . A c c o r d i n g l y , l e a s i n g s p a c e t o t h e S.C.S. p r o v i d e s a 
p e r m i s s i b l e r a t i o n a l e from w h i c h t o c o n c l u d e t h a t a c q u i r i n g a 
b u i l d i n g i s i n f u r t h e r a n c e o f t h e p o l i c y o f § 467A.2. 

The above d i s c u s s i o n c o n c e r n s t h e p u r c h a s i n g o f a b u i l d i n g , 
b u t n o t t h e f u r t h e r q u e s t i o n o f w h e t h e r a D i s t r i c t may f i n a n c e 
t h e p u r c h a s e o f a b u i l d i n g . P r e s u m a b l y t h i s f i n a n c i n g would be 
a c c o m p l i s h e d by a p r o m i s s o r y n o t e and a mortgage i f e n t e r i n g such 
agreements i s p e r m i s s i b l e . 

I n i t i a l l y , t he b r o a d a u t h o r i t y p r o v i d e d i n § 467A.7(5) t o 
o b t a i n i n t e r e s t s i n r e a l p r o p e r t y a p p e a r s b r o a d enough t o i n c l u d e 
t h e e n t r y o f a mortgage agreement by a D i s t r i c t . As the 

A c u r i o u s p r o v i s i o n , however, i s c o n t a i n e d i n § 467A.10 
w h i c h p r o v i d e s t h a t t h e S t a t e S o i l C o n s e r v a t i o n Committee, a 
state, agency, i s s u b s t i t u t e d as a p a r t y t o any c o n t r a c t s e n t e r e d 
by a d i s t r i c t i f t h e d i s t r i c t d i s s o l v e s . I t w o u l d be w i s e f o r 
some f o r m o f communication t o be e s t a b l i s h e d t o i n f o r m t h e S t a t e 
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D i s t r i c t s a r e p u b l i c c o r p o r a t i o n s and p o l i t i c a l s u b d i v i s i o n s , 
however, t h e e x e c u t i o n o f a p r o m i s s o r y n o t e and i n c u r r i n g o f debt 
i n v o k e t h e a p p l i c a t i o n o f t h e l i m i t a t i o n s o f Iowa Cons t . A r t . X I , 
§ 3, and Iowa Code § 346.24 (1 9 8 3 ) . The c o n s t i t u t i o n a l p r o v i s i o n 
l i m i t s a g g r e g a t e debt o f a p o l i t i c a l s u b d i v i s i o n t o f i v e p e r c e n t 
o f t h e t a x a b l e p r o p e r t y w i t h i n t h e c o u n t y , o r c o r p o r a t i o n , w h i l e 
§ 346.24 l i m i t s debt t o one and one q u a r t e r p e r c e n t o f t h e a c t u a l 
v a l u e o f t h e p r o p e r t y w i t h i n the a r e a o f - t h e b o u n d a r i e s o f t h e 
p a r t i c u l a r p u b l i c c o r p o r a t i o n . 

The debt l i m i t a t i o n s o f A r t . X I , § 3, and § 346.24 w i l l o f 
c o u r s e depend on t h e v a l u e o f p r o p e r t y i n t h e p a r t i c u l a r d i s ­
t r i c t . As d i s c u s s e d below, however, we b e l i e v e t h a t an o f f i c e 
b u i l d i n g may be f i n a n c e d w i t h o u t i n c u r r i n g d e b t , f o r p u r p o s e s o f 
the l i m i t a t i o n s , by s e c u r i n g the n o t e s o l e l y w i t h t h e r e a l e s t a t e 
i t s e l f . I n l i g h t o f t h e c i r c u m s t a n c e s o f a d i s t r i c t , t h i s w o u l d 
appear t o be a more r e a l i s t i c method o f f i n a n c i n g . 

The a b i l i t y o f p u b l i c b o d i e s t o f i n a n c e c a p i t a l improvements 
i n a manner c o n s i s t e n t w i t h debt l i m i t a t i o n s has been a f r e ­
q u e n t l y l i t i g a t e d i s s u e . See F a r r e l l v. S t a t e Bd. o f R e g e n t s , 
179 N.W.2d 533 (Iowa 1979); Goreham v. Pes Moines M e t r o A r e a 
S o l i d Waste Agency, 179 N.W.2d 449 (Iowa 1979); Iowa SoutHern 
U t i l i t i e s y. C a s s i l , 69 F.2d ,7,03. ( 8 t h C i r . 193.4)J A d o c t r i n e 
known as t h e s p e c i a l f u n d t h e o r y has d e v e l o p e d w h i c h e s s e n t i a l l y 
p r o v i d e s t h a t a p a r t i c u l a r improvement may be f i n a n c e d w i t h o u t 
r e g a r d t o a debt l i m i t a t i o n i f t h e improvement i s s e l f - f i n a n c i n g 
and does n o t o b l i g a t e t h e g e n e r a l r e v e n u e s o f the g o v e r n i n g body. 
Goreham, 179 N.W.2d a t 456. Even under a r e s t r i c t i v e a p p l i c a t i o n 
o f t h e s p e c i a l f u n d t h e o r y , an improvement may be f i n a n c e d i f i t 
s e r v e s a f u n c t i o n w h i c h i s n o t r e q u i r e d o f government, b u t w h i c h 
may be abandoned, so t h a t no q u e s t i o n a r i s e s as t o o b l i g a t i o n o f 
g e n e r a l r e v e n u e s . Goreham, 179 N.W.2d a t 464 ( B e c k e r , J . , 
d i s s e n t i n g ) . 

I n t h e s i t u a t i o n c o n s i d e r e d h e r e i n , w h i l e we b e l i e v e a c q u i ­
s i t i o n o f an o f f i c e b u i l d i n g may s e r v e t h e purposes o f a d i s ­
t r i c t , p r o v i d i n g an o f f i c e b u i l d i n g i s c e r t a i n l y n o t a r e q u i r e d 
f u n c t i o n . I n o t h e r words, a D i s t r i c t can a c q u i r e a b u i l d i n g and 
c r e a t e i t as s e l f - f i n a n c i n g w i t h o u t r a i s i n g any q u e s t i o n o f 
whe t h e r t h i s f i n a n c i n g i s a s u b t e r f u g e t o p r o v i d e a mandatory 

( c o n t ' d ) Committee o f i t s p o t e n t i a l o b l i g a t i o n s , and t h i s 
p o t e n t i a l w o u l d appear t o m i l i t a t e toward u se o f t h e second 
method o f f i n a n c i n g s u g g e s t e d below. 

° Op.Att'yGen. # 8 4 - l - 1 0 ( L ) ; 1980 Op.Att'yGen. 244, 245 
f n . 1; Iowa Code § 467A.3(1) ( 1 9 8 3 ) . 
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s e r v i c e w h i c h o t h e r w i s e would be f i n a n c e d by g e n e r a l f u n d s . C f . 
F a r r e l l , 179 N.W.2d 533, 540, 547 ( B e c k e r , J . , d i s s e n t i n g ) 
(nonrevenue p r o d u c i n g academic f a c i l i t i e s ) ; Goreham, 179 N.W.2d 
449, 457 ( s o l i d w aste d i s p o s a l ) . A c c o r d i n g l y , we b e l i e v e t h a t a 
D i s t r i c t may e x e c u t e a p r o m i s s o r y n o t e and mortgage t o f i n a n c e an 
o f f i c e b u i l d i n g w i t h o u t i n c u r r i n g debt s u b j e c t t o t h e l i m i t a t i o n 
o f A r t . X I , § 3, and § 346.24 so l o n g as t h e o b l i g a t i o n c r e a t e d 
i s s e c u r e d s o l e l y by t h e r e a l p r o p e r t y i t s e l f o r a l e a s e f o r t h e 
r e a l p r o p e r t y , and no g e n e r a l o b l i g a t i o n o f t h e D i s t r i c t i s 
c r e a t e d . 

I n c o n c l u s i o n , we b e l i e v e t h a t t he above r e f e r e n c e d 1962 
o p i n i o n i s i n c o r r e c t i n s t a t i n g t h a t c o n s t r u c t i o n o f a b u i l d i n g 
i s i n a l l i n s t a n c e s i n a p p r o p r i a t e . We b e l i e v e t h a t c o n s t r u c t i o n 
o f an o f f i c e b u i l d i n g may i n f a c t f u r t h e r t h e l e g i s l a t i v e p o l i ­
c i e s o f ch. 467A i n p a r t i c u l a r c i r c u m s t a n c e s . I n o t h e r words, we 
do n o t I n t e n d t o s t a t e t h a t i n a l l c i r c u m s t a n c e s c o n s t r u c t i o n o f 
an o f f i c e b u i l d i n g i s a p p r o p r i a t e . We do, however, s t a t e t h a t 
c o n s t r u c t i o n o f an o f f i c e b u i l d i n g may be s u p p o r t a b l e b ased on 
i t s p a r t i c u l a r c i r c u m s t a n c e s and f i n a n c e d as d e s c r i b e d above. 

S i n c e r e l y ^ . A/ 

STEVEN G. NORBY 
A s s i s t a n t A t t o r n e y G e n e r a l 

SGN:rcp 



ADMINISTRATIVE LAW; OPEN MEETINGS; PUBLIC RECORDS. 
Independent S u b s c r i b e r N o m i n a t i n g Committees. Iowa Code 
c h a p t e r 17A; Iowa Code s e c t i o n s 28A.2, 68A.1 (1983); 1984 
Iowa A c t s , S.F. 2277, §1; Iowa Code Supp. s e c t i o n 514.4 
(1983). The independent s u b s c r i b e r n o m i n a t i n g committees 
under Iowa Code Supp. s e c t i o n 514.4(1983), as amended by 
1984 Iowa A c t s , S.F. 2277, §1, are s u b j e c t t o b o t h the 
Open M e e t i n g s Law and the P u b l i c Records A c t . ( H a s k i n s to 
P r i e b e , C h a i r , A d m i n i s t r a t i v e R u l e s Review Committee, 8/1/84) 
#84-8-1(L) 

August 1, 1984 

The H o n o r a b l e B e r l E. P r i e b e , C h a i r 
A d m i n i s t r a t i v e R u l e s Review Committee 
LOCAL 

Dear S e n a t o r P r i e b e : 

You ask the o p i n i o n o f our o f f i c e as.. t o whether an 
indepe n d e n t s u b s c r i b e r n o m i n a t i n g committee under Iowa 
Code Supp. s e c t i o n 514.4 (1983) i s r e q u i r e d t o p r o m u l g a t e 
a d m i n i s t r a t i v e r u l e s under Iowa Code c h . 17A, the 
A d m i n i s t r a t i v e P r o c e d u r e A c t , and whether such a committee 
i s under the Open M e e t i n g s Law and P u b l i c Records A c t . 

Under 1983 Iowa A c t s , c h . 27, h e a l t h s e r v i c e 
c o r p o r a t i o n s under Iowa Code c h . 514 are to have two-
t h i r d s of the members of t h e i r boards o f d i r e c t o r s as 
" s u b s c r i b e r d i r e c t o r s . " See Iowa Code Supp. s e c t i o n 514.4 
(1983) . A " s u b s c r i b e r d i r e c t o r " i s d e f i n e d by s t a t u t e a s , 
i n e s s e n c e , a d i r e c t o r who i s a s u b s c r i b e r o f a 
c o r p o r a t i o n under Iowa Code c h . 514 and who i s not a 
p r o v i d e r of h e a l t h c a r e as d e f i n e d i n Iowa Code s e c t i o n 
514B.1, employed by or r e l a t e d t o a p r o v i d e r , or 
f i n a n c i a l l y i n t e r e s t e d t h e r e i n . I d . E x i s t i n g h e a l t h 
s e r v i c e c o r p o r a t i o n s must have a t w o - t h i r d s m a j o r i t y of 
" s u b s c r i b e r d i r e c t o r s " by August 1, 1985. See 1983 Iowa 
A c t s , c h . 27, §15. " S u b s c r i b e r d i r e c t o r s " a re p l a c e d on 
the board of d i r e c t o r s of a h e a l t h s e r v i c e c o r p o r a t i o n by 
b e i n g nominated by an " i n d e p e n d e n t s u b s c r i b e r n o m i n a t i n g 
committee." See 1984 Iowa A c t s , S.F. 2277, §1, amending 
Iowa Code Supp. s e c t i o n 5 14.4(1983). Names of p o t e n t i a l 
s u b s c r i b e r d i r e c t o r s may be s u b m i t t e d t o the committee by 
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a p e t i t i o n o f a t l e a s t f i f t y s u b s c r i b e r s . I d . Those names 
are o n l y f o r t h e c o n s i d e r a t i o n o f the committee.1 I d . 
From the s u b s c r i b e r s nominated by the committee, t h e 
r e q u i r e d s u b s c r i b e r d i r e c t o r s a r e then e l e c t e d by t h e 
members of the c o r p o r a t i o n (who, by v i r t u e of c o r p o r a t e 
b y - l a w s , a r e e x c l u s i v e l y p r o v i d e r s o f h e a l t h c a r e 
s e r v i c e s ) . See §514.4; Op. A t t ' y Gen. #84-1-13(L). The 
i n s u r a n c e c o m missioner adopts r u l e s t o "implement t h e 
p r o c e s s of e l e c t i o n o f s u b s c r i b e r d i r e c t o r s " t o the boards 
of d i r e c t o r s o f h e a l t h s e r v i c e c o r p o r a t i o n s . I d . As most 
r e c e n t l y amended, §514.4 s e t s f o r t h the r e l a t i o n s h i p o f 
the c o m m i s s i o n e r ' s r u l e s t o the n o m i n a t i n g committees as 
f o l l o w s : 

The commissioner of i n s u r a n c e s h a l l 
adopt r u l e s p u r s u a n t t o c h a p t e r 17A t o 
implement the p r o c e s s of the e l e c t i o n 
of s u b s c r i b e r d i r e c t o r s o f the board 
of d i r e c t o r s o f a c o r p o r a t i o n t o 
e n s u r e the r e p r e s e n t a t i o n o f a broad 
s p e c t r u m o f s u b s c r i b e r i n t e r e s t on 
each h o a r d _and- e s t a b l i s h c r i t e r i a , f o r 
th e s e l e c t i o n o f nominees. The r u l e s 
s h a l l p r o v i d e f o r an independent 
s u b s c r i b e r n o m i n a t i n g committee t o 
s e r v e u n t i l t h e c o m p o s i t i o n o f t h e 
b o a r d o f d i r e c t o r s meets the 
p e r c e n t a g e r e q u i r e m e n t s o f t h i s 
s e c t i o n . Once the c o m p o s i t i o n 
r e q u i r e m e n t s o f t h i s s e c t i o n a r e met, 
the n o m i n a t i o n s f o r s u b s c r i b e r 
d i r e c t o r s s h a l l be made by t h e 
s u b s c r i b e r d i r e c t o r s o f the board 
under p r o c e d u r e s the board e s t a b l i s h e s 
w h i c h w i l l a l s o p e r m i t n o m i n a t i o n by a 
p e t i t i o n of a t l e a s t f i f t y 
s u b s c r i b e r s . The board s h a l l a l s o 
e s t a b l i s h p r o c e d u r e s t o p e r m i t 
n o m i n a t i o n o f p r o v i d e r d i r e c t o r s by 

!• T h i s i n t e r p r e t a t i o n o f S.F. 2277, §1, has been adopted 
i n the i n s u r a n c e c o m m i s s i o n e r ' s r u l e s under c h . 17A. See 
510 I.A.C. §34.7 (2) ( a ) . A c c o r d i n g l y , i t i s e n t i t l e d t o a 
p r e s u m p t i o n o f c o r r e c t n e s s . See H i s e r o t e Homes, I n c . v. 
Riedemann, 277 N.W.2d 911, 913 (Iowa 1979). 
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p e t i t i o n o f a t l e a s t f i f t y 
p a r t i c i p a t i n g p r o v i d e r s . A member of 
the b oard of d i r e c t o r s o f a 
c o r p o r a t i o n s u b j e c t t o t h i s c h a p t e r 
s h a l l n ot s e r v e on the i n d e p e n d e n t 
s u b s c r i b e r n o m i n a t i n g committee. The 
n o m i n a t i n g committee s h a l l c o n s i s t o f 
s u b s c r i b e r s as d e f i n e d i n t h i s 
s e c t i o n . The r u l e s o f the 
c o m m i s s i o n e r of i n s u r a n c e s h a l l a l s o 
p e r m i t n o m i n a t i o n of s u b s c r i b e r 
d i r e c t o r s by a p e t i t i o n o f a t l e a s t 
f i f t y s u b s c r i b e r s and n o m i n a t i o n of 
p r o v i d e r d i r e c t o r s by a p e t i t i o n o f a t 
l e a s t f i f t y p a r t i c i p a t i n g p r o v i d e r s . 
These p e t i t i o n s s h a l l be c o n s i d e r e d 
o n l y by the independent n o m i n a t i n g 
committee d u r i n g t h e d u r a t i o n o f the 
c o m m ittee. F o l l o w i n g the 
d i s c o n t i n u a n c e of the committee, the 
p e t i t i o n p r o c e s s s h a l l be c o n t i n u e d 
and "the board o f ~ d i r e c t o r s o f Che 
c o r p o r a t i o n s h a l l c o n s i d e r the 
p e t i t i o n s . The i ndependent s u b s c r i b e r 
n o m i n a t i n g committee s h a l l n ot be 
s u b j e c t t o c h a p t e r 17A. The 
n o m i n a t i n g committee s h a l l not r e c e i v e 
per diem or expenses f o r t h e 
p e r f o r m a n c e of t h e i r d u t i e s . 

1984 Iowa A c t s , S.F. 2277, §1. As can be s e e n , once the 
p e r c e n t a g e r e q u i r e m e n t s f o r the boards of d i r e c t o r s are 
met, the n o m i n a t i n g committee no l o n g e r s e r v e s . R u l e s of 
t h e c ommissioner under c h . 17A p r o v i d e f o r a s e p a r a t e 
n o m i n a t i n g committee f o r each h e a l t h s e r v i c e c o r p o r a t i o n , 
o f which t h e r e a r e f i v e . See 510 I.A.C §34.7(3) ( a ) . 
Members of t h e n o m i n a t i n g committees a r e a p p o i n t e d by the 
c o m m i s s i o n e r . I d . 

You f i r s t ask whether th e n o m i n a t i n g c o m m i t t e e s must 
promulgate a d m i n i s t r a t i v e r u l e s under c h . 17A. A t the 
t i me you r e q u e s t e d our o p i n i o n , §515.4 d i d not 
s p e c i f i c a l l y speak t o t h e s t a t u s o f t h e n o m i n a t i n g 
committees under c h . 17A. See Iowa Code Supp. s e c t i o n 
514.4 (1983). S i n c e t h e n , t h a t s e c t i o n has been amended 
t o s p e c i f i c a l l y exempt t h o s e committees f r o m c h . 17A and 
t h e r e f o r e we need not a d dress t h a t q u e s t i o n . Your o t h e r 
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q u e s t i o n s r e g a r d i n g the a p p l i c a b i l i t y o f Iowa Code c h . 
28A, t h e Open M e e t i n g s Law f and Iowa Code ch. 68A, the 
P u b l i c R e c o r d s A c t , have n o t , however, been e x p l i c i t l y 
d e a l t w i t h i n t h e r e v i s e d §514.4 and hence w i l l be 
c o n s i d e r e d . 

I n o r d e r t o d e t e r m i n e the a p p l i c a b i l i t y of the Open 
M e e t i n g s Law t o the n o m i n a t i n g c o m m i t t e e s , i t i s n e c e s s a r y 
t o examine the d e f i n i t i o n a l p r o v i s i o n s o f c h . 28A. The 
Open M e e t i n g s Law i s o n l y a p p l i c a b l e t o "governmental 
b o d i e s . " Iowa Code §28A.3 (1983). A "governmental body," 
i n t u r n , i s d e f i n e d t o i n c l u d e f o u r d i f f e r e n t t y p e s o f 
e n t i t i e s . Iowa Code §28A.2(l)(a) - (d) (1983). 
P a r t i c u l a r l y r e l e v a n t i s the p r o v i s i o n w h i c h d e f i n e s as a 
g o v e r n m e n t a l body "[a] b o a r d , c o u n c i l , c o m m i s s i o n , o r 
o t h e r g o v e r n i n g body e x p r e s s l y c r e a t e d by the s t a t u t e s o f 
t h i s s t a t e or by e x e c u t i v e o r d e r . " Iowa Code §28A.l(l)(a) 
(1983) . C o n s t r u i n g t h i s p r o v i s i o n , we have o p i n e d t h a t 
" e x p r e s s l y c r e a t e d " means t h a t the body's c o n s t i t u t i o n i s 
d i r e c t e d , r a t h e r t h a n a u t h o r i z e d or p e r m i t t e d , t o form. 
1980 Op. A t t ' y Gen. 148, 150. 

There i s l i t t l e doubt t h a t the nominating" committees 
a r e " e x p r e s s l y c r e a t e d " under t h i s c r i t e r i o n . The 
l e g i s l a t u r e has p r o v i d e d t h a t the i n s u r a n c e commissioner 
" s h a l l adopt r u l e s p u r s u a n t t o c h a p t e r 17A t o implement 
t h e p r o c e s s o f the e l e c t i o n o f s u b s c r i b e r d i r e c t o r s . " 
These r u l e s , moreover, " s h a l l p r o v i d e f o r an indepe n d e n t 
s u b s c r i b e r n o m i n a t i n g committee." 1984 Iowa A c t s , S.F. 
2277, §1, amending Iowa Code Supp. s e c t i o n 514.4 (1983). 
These s t a t u t o r y p r o v i s i o n s c l e a r l y d i r e c t , r a t h e r than 
a u t h o r i z e or p e r m i t , t h e f o r m a t i o n o f t h e n o m i n a t i n g 
c o m m i t t e e s . 

The c o n c l u s i o n t h a t t h e n o m i n a t i n g committees are 
" e x p r e s s l y c r e a t e d " by s t a t u t e does not c o m p l e t e l y r e s o l v e 
the i s s u e o f the a p p l i c a b i l i t y o f the Open M e e t i n g s Law. 
We have p r e v i o u s l y d e t e r m i n e d t h a t a l l g o v e r n m e n t a l b o d i e s 
s u b j e c t t o the Open M e e t i n g s Law, i n c l u d i n g b o d i e s 
e x p r e s s l y c r e a t e d under §28A.2(1)(a), must be " g o v e r n i n g " 
b o d i e s . See 1980 Op. A t t ' y Gen. 148, 151-152. A 
" g o v e r n i n g " body p o s s e s s e s d e c i s i o n - m a k i n g o r p o l i c y ­
making a u t h o r i t y . A body whose a u t h o r i t y does not e x t e n d 
beyond s t u d y i n g or i n v e s t i g a t i n g a problem and/or g i v i n g 
a d v i c e o r making recommendations, t h e r e f o r e , i s not a 
g o v e r n m e n t a l body s u b j e c t t o t h e Open M e e t i n g s Law. I d . 
a t 152-153. 



H o n o r a b l e B e r l E. P r i e b e 
Page 5 

N e v e r t h e l e s s , where, as h e r e , t h e n o m i n a t i n g 
committees a r e the s o l e s o u r c e o f a c t u a l n o m i n a t i o n o f t h e 
r e q u i r e d s u b s c r i b e r d i r e c t o r s , i t i s d i f f i c u l t t o s a y t h a t 
t h e i r r o l e i s m e r e l y a d v i s o r y or recommendatory w i t h i n t h e 
meaning of our p r e v i o u s o p i n i o n s . T h i s c o n c l u s i o n i s not 
a l t e r e d by the f a c t t h a t i t i s the c o r p o r a t e membership 
which a c t u a l l y e l e c t s the s u b s c r i b e r d i r e c t o r s . Because 
the members are l i m i t e d i n t h e i r s e l e c t i o n t o t h o s e 
s u b s c r i b e r s nominated by the n o m i n a t i n g c o m m i t t e e s , the 
r o l e o f t h e n o m i n a t i n g committee i s s i g n i f i c a n t . And 
w h i l e the n o m i n a t i n g committees a r e s u b j e c t t o the 
d i r e c t i o n o f the i n s u r a n c e commissioner t h r o u g h h i s r u l e s , 
the c r i t e r i a which he has chosen t o impose on the 
n o m i n a t i n g committees f o r s e l e c t i o n of nominees a r e 
g e n e r a l and do not s i g n i f i c a n t l y c i r c u m s c r i b e the 
d e c i s i o n - m a k i n g a u t h o r i t y o f t h e c o m m i t t e e s . See 510 
I.A.C. §34.7(3) (e) (a nominee must be a s u b s c r i b e r o f the 
h e a l t h s e r v i c e c o r p o r a t i o n , cannot have a m a t e r i a l 
f i n a n c i a l i n t e r e s t , e t c . , i n a p r o v i d e r , and must have 
" r e a s o n a b l e knowledge o f the i s s u e s f a c i n g the 
c o r p o r a t i o n . " ) Thus, we c o n c l u d e t h a t t h e n o m i n a t i n g 
committees are. s u b j e c t t o t h e Open M e e t i n g s Law. 

We must s e p a r a t e l y d e c i d e the a p p l i c a b i l i t y o f the 
P u b l i c Records Law t o the n o m i n a t i n g c o m m i t t e e s . P u b l i c 
r e c o r d s i n c l u d e " a l l r e c o r d s and documents o f or b e l o n g i n g 
t o t h i s s t a t e of . any b r a n c h , d e p a r t m e n t , b o a r d , 
b u r e a u , c o m m i s s i o n , c o u n c i l , or committee" o f the s t a t e . 
Iowa Code §68A.2 (1983). We have o b s e r v e d t h a t t h i s 
l anguage may r e a c h r e c o r d s or documents not o n l y owned by 
but a l s o s i m p l y p o s s e s s e d by one o f t h e d e l i n e a t e d 
e n t i t i e s . 1982 Op. A t t ' y Gen. 215, 219. The 
d e t e r m i n a t i v e i s s u e , t h e r e f o r e , i s whether r e c o r d s or 
documents owned or p o s s e s s e d by the n o m i n a t i n g committees 
are p o s s e s s e d by committees o f t h e s t a t e . 

The r e s o l u t i o n o f the i s s u e o f whether the n o m i n a t i n g 
committees a r e committees " o f t h e s t a t e " i s p a r t i c u l a r l y 
t r o u b l e s o m e s i n c e the committees have b o t h p r i v a t e and 
p u b l i c a t t r i b u t e s . The d e t e r m i n a t i v e l e g i s l a t i v e i n t e n t 
i s found i n the language from r e v i s e d §514.4 quoted above. 
Under t h a t s e c t i o n , t h e members of t h e n o m i n a t i n g 
committees are e x p r e s s l y exempted from the r e c e i p t o f per 
diem or expenses. By exempting the n o m i n a t i n g committees 
from t h o s e payments the i m p l i c a t i o n i s c r e a t e d t h a t the 
l e g i s l a t u r e viewed them as s t a t e b o d i e s , because t h a t i s 
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the o n l y way t h e i r members c o u l d r e c e i v e the payments. 
Moreover, i n r e v i s i n g §514.4, the l e g i s l a t u r e a v a i l e d 
i t s e l f o f the o p p o r t u n i t y t o exempt the n o m i n a t i n g 
committees from c h . 17A but f a i l e d t o do l i k e w i s e f o r c h . 
68A (or c h . 28A). (A s t u d y b i l l r e v i s i n g §514.4 a l o n g the 
l i n e s of S.F. 2277 and exempting the n o m i n a t i n g committees 
from c h s . 17A, 28A, and 68A was c o n s i d e r e d but never 
a c t u a l l y i n t r o d u c e d . See 1984 Iowa G.A., H.S.B. 783.) 
Hence, we c o n c l u d e t h a t the n o m i n a t i n g committees a r e 
"committees o f t h e s t a t e " f o r purposes o f ch. 68A, i n 
l i g h t o f the broad c o n s t r u c t i o n g i v e n t h a t c h a p t e r . See 
Iowa Code s e c t i o n 68A.8 (1983). 

I n sum, the n o m i n a t i n g committees a r e s u b j e c t t o 
both ch. 28A and ch.. 68A. 

Yours v e r y t r u l y , 

THOMAS J . MILLER 

FRED M. HASKINS 
A s s i s t a n t A t t o r n e y G e n e r a l 
I n s u r a n c e Department o f Iowa 
L u c a s S t a t e O f f i c e B u i l d i n g 
Des M o i n e s , Iowa 
(515) 2812-5705 



LICENSING: C o s m e t o l o g i s t s . Iowa Code §§ 157.1, 157.5. A p e r s o n 
who i s l i c e n s e d t o p r a c t i c e e l e c t r o l y s i s must p o s s e s s a l i c e n s e t o 
p r a c t i c e cosmetology as w e l l . (Hart t o J a y , S t a t e R e p r e s e n t a t i v e , 
9/25/84) #84-9-5(L) 

September 25, 1984 

D a n i e l J a y 
S t a t e R e p r e s e n t a t i v e 
604 Wildwood Lane 
C e n t e r v i l l e , Iowa 52544 

Dear Mr. J a y : 

We a r e i n r e c e i p t o f y o u r r e c e n t r e q u e s t f o r an A t t o r n e y 
G e n e r a l ' s o p i n i o n c o n c e r n i n g an i n t e r p r e t a t i o n o f Iowa Code 
§ 157^5 (1983).....You have s p e c i f i c a l l y a sked: 

Whether Iowa Code § 157.5 p r o h i b i t s t h e p r a c t i c e 
o f e l e c t r o l y s i s by one t r a i n e d f o r s a i d p r a c t i c e 
u n l e s s s a i d p e r s o n i s a l s o a l i c e n s e d 
c o s m e t o l o g i s t . 

Iowa a g e n c i e s have been d e l e g a t e d t h e a u t h o r i t y t o c o n s t r u e 
t h e i r own s t a t u t e s as t h e agency e x e r c i s e s i t s l e g i s l a t i v e , 
p r o s e c u t o r i a l , and j u d i c i a l powers. I t i s o u r o p i n i o n t h a t Iowa 
Code § 157.5 does r e q u i r e t h e p r a c t i c e o f e l e c t r o l y s i s t o be 
p e r f o r m e d o n l y by a l i c e n s e d c o s m e t o l o g i s t . 

Iowa Code § 157.5 p e r m i t s "an a p p l i c a n t f o r a l i c e n s e t a 
p r a c t i c e c o s m e t o l o g y " t o " o b t a i n a l i c e n s e f r o m t h e department 
f o r a u t h o r i t y " t o p r a c t i c e e l e c t r o l y s i s p r o v i d i n g t h e a p p l i c a n t 
f u l f i l l s t h o s e r e q u i r e m e n t s e n u n c i a t e d i n t h i s s t a t u t e . (See 
a l s o 470 I.A.C. 149.8.) 
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Iowa Code § 157.1(1) (b) has included this p r a c t i c e i n the 
d e f i n i t i o n of cosmetology; s p e c i f i c a l l y , " . . . beautifying . . . 
the upper part of the body of any person -- with . . . e l e c t r i c a l 
apparatus . . .". Our o f f i c e has previously concluded that the 
s i m i l a r l i s t i n g of "manicuring" i n the d e f i n i t i o n of cosmetology 
i n § 157.1(b) meant that a cosmetology license was required to 
perform manicuring p r o f e s s i o n a l l y . 1972 Op. Att'y Gen. 462; 1940 .. 
Op. Att'y Gen. 439. Those opinions compel the conclusion here ".-
that a cosmetology license i s required to p r o f e s s i o n a l l y perform 
e l e c t r o l y s i s services. - >-

In conclusion, i t i s our view that a person-who practices 
e l e c t r o l y s i s must possess a dual license from the Department of 
Health i n cosmetology and e l e c t r o l y s i s . 

Sincerely, 

Assistant Attorney General 
Health D i v i s i o n 

EH/cjc 



NEWSPAPERS: O f f i c i a l P u b l i c a t i o n s . Review. Iowa Code 
§§ 349.1, 349.2, 349.3, 349.4, 349.11 and 618.3 (1983). A b o a r d 
o f s u p e r v i s o r s has no a u t h o r i t y t o r e c o n s i d e r the f a c t u a l b a s i s 
f o r i t s p r i o r n o n - c o n t e s t e d , n o n - a p p e a l e d s e l e c t i o n o f an 
o f f i c i a l c o u n t y newspaper d u r i n g t h e y e a r t h e s e l e c t i o n i s i n 
e f f e c t . ( W a l d i n g t o M i l l e r , G u t h r i e County A t t o r n e y , 9/21/84) 
#84-9-4(L) 

September 21, 1984 

The H o n o r a b l e Thomas H. M i l l e r 
G u t h r i e County A t t o r n e y 
G u t h r i e C e n t e r , Iowa 50115 

Dear Mr. M i l l e r : 

We have r e c e i v e d y o u r r e q u e s t f o r an o p i n i o n c o n c e r n i n g 
whether G u t h r i e County has i m p r o p e r l y d e s i g n a t e d t h e " G u t h r i e 
C e n t e r Times" and the " G u t h r i e C e n t e r G u t h r i a n " as two o f f i c i a l 
newspapers and, i f so,, whether t h e Board may s e t a s i d e i t s 
s e l e c t i o n . 

You have c i t e d our p r e v i o u s , o p i n i o n ;/84-4-5(L). That 
o p i n i o n n o t e s t h a t t h e u l t i m a t e i s s u e whether newspapers a r e t o 
be t r e a t e d as s e p a r a t e newspapers i s a q u e s t i o n o f f a c t t o be 
d e t e r m i n e d by t h e Bo a r d o f S u p e r v i s o r s and n o t by t h i s o f f i c e i n 
a l e g a l o p i n i o n . We do n o t t h e r e f o r e b e l i e v e i t a p p r o p r i a t e f o r 
us t o r e v i e w t h e Board's d e s i g n a t i o n t o d e t e r m i n e whether i t was 
c o r r e c t . See 1982 Op. A t t ' y Gen. 353, 354. 

Your l e t t e r s t a t e s t h a t O p i n i o n #84-4-5(L) e n d o r s e d t h e 
D i s t r i c t C o u r t d e c i s i o n i n C r e a t i v e House E n t e r p r i s e s , I n c . v. 
0 ' B r i e n County. We would n o t e t h a t t h e o p i n i o n s i m p l y c i t e s t h a t 
case and n o t e s t h e f a c t o r s t h a t t h e Co u r t t h e r e c o n s i d e r e d . We 
would f u r t h e r n o t e t h a t t h e i s s u e b e f o r e t h e Co u r t i n C r e a t i v e 
House E n t e r p r i s e s i n v o l v e d a c o n t e s t c o n c e r n i n g w h i c h newspapers 
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s h o u l d be d e s i g n a t e d . The C o u r t ' s emphasis on r e a c h i n g t h e 
maximum number o f s u b s c r i b e r s might s u p p o r t a d i f f e r e n t r e s u l t i f 
t h e r e were n o t a competing newspaper w i t h a d i f f e r e n t s u b s c r i p ­
t i o n l i s t i n v o l v e d . Our 1974 o p i n i o n , 1974 Op. A t t ' y Gen. 513, 
c o n c l u d e d t h a t newspapers h a v i n g t h e same o f f i c e s and t h e same 
s u b s c r i b e r s c o u l d n o n e t h e l e s s have d i s t i n c t i v e i d e n t i t i e s . 
C r e a t i v e House E n t e r p r i s e s d i d n o t e x p r e s s l y r e j e c t t h a t v i e w . 
I n s t e a d t h a t d e c i s i o n examined a number o f f a c t o r s t e n d i n g t o 
show common i d e n t i t y v e r s u s d i s t i n c t i v e i d e n t i t i e s . Our o p i n i o n 
#84-4-5(L) s i m p l y n o t e s t h a t i n t h a t D i s t r i c t C o u r t d e c i s i o n t h e 
C o u r t d i d g i v e s u b s t a n t i a l w e i g h t t o t h e f a c t o f n e a r l y i d e n t i c a l 
s u b s c r i p t i o n l i s t s . The w e i g h t t o be g i v e n t o t h a t D i s t r i c t 
C o u r t d e c i s i o n , t h e a p p e a l o f w h i c h we a r e a d v i s e d was d i s m i s s e d , 
i s a m a t t e r f o r you as the Board's l e g a l a d v i s o r t o a s s e s s . 

We a r e t o l d t h a t the Board o f S u p e r v i s o r s o f G u t h r i e County 
f e a r s t h a t i t may have i m p r o p e r l y a p p l i e d t h e c r i t e r i a and f a c t s 
i n t h e s e l e c t i o n o f o f f i c i a l c o u n t y newspapers. You w r i t e : 

I n J a n u a r y 1984, t h e G u t h r i e County Board o f 
S u p e r v i s o r s d e s i g n a t e d the " G u t h r i e C e n t e r Times" 
and t h e " G u t h r i e C e n t e r G u t h r i a n " as the o f f i c i a l , 
newspapers f o r G u t h r i e County. The "Times" and 
the " G u t h r i a n " were t h e o n l y a p p l i c a n t s and 
a c c o r d i n g l y t h e r e was no c o n t e s t . B o t h t h e 
"Times" and t h e " G u t h r i a n " a r e owned and o p e r a t e d 
by T i m e s - G u t h r i a n P u b l i s h i n g Company, I n c . The 
" G u t h r i a n " i s p u b l i s h e d w e e k l y on Monday and t h e 
"Times" i s p u b l i s h e d w e e k l y on Wednesday. The 
s u b s c r i p t i o n : l i s t s f o r t h e "Times" and t h e 
" G u t h r i a n " a r e n e a r l y i d e n t i c a l . The. employees 
f o r b o t h newspapers a r e s u b s t a n t i a l l y t h e same. 
The mastheads f o r b o t h p u b l i c a t i o n s l i s t o n l y t h e 

• - r a t e s f o r s u b s c r i b i n g t o b o t h papers and do n o t • 
l i s t a p r i c e f o r s u b s c r i p t i o n t o j u s t one p u b l i c a ­
t i o n a l o n e . B o t h p u b l i c a t i o n s a r e p r e p a r e d and 
d i s t r i b u t e d f r o m t h e same b u s i n e s s o f f i c e and have 
t h e same a d d r e s s and t e l e p h o n e number. 

G u t h r i e County, p u r s u a n t t o Iowa Code § 349.3(1) ( 1 9 8 3 ) , i s 
r e q u i r e d t o s e l e c t two newspapers, o r one newspaper i f t h e r e I s 
but one p u b l i s h e d i n t h e co u n t y . 

B a s i c a l l y , o u r o f f i c e has been a s k e d whether a b o a r d o f 
s u p e r v i s o r s can change i t s s e l e c t i o n o f o f f i c i a l newspapers 
d u r i n g t h e y e a r t h e s e l e c t i o n i s i n e f f e c t s i m p l y because i t now 
b e l i e v e s t h a t i t may have made an e r r o n e o u s f a c t u a l d e t e r m i n a ­
t i o n . And, assuming a b o a r d p o s s e s s e s such a u t h o r i t y , you ask 
what s t e p s may be t a k e n t o remedy an e r r o n e o u s s e l e c t i o n . A t t h e 
o u t s e t , we f e e l c o m p e l l e d t o o b s e r v e t h a t t h e f a c t s p r e s e n t e d do 
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n o t p r e s e n t a c l e a r v i o l a t i o n o f law. I n s t e a d , t h e q u e s t i o n 
whether j o i n t l y p u b l i s h e d newspapers have s e p a r a t e i d e n t i t i e s i s 
u l t i m a t e l y a q u e s t i o n o f f a c t t o be d e t e r m i n e d by t h e t o t a l i t y o f 
c i r c u m s t a n c e s . Op. A t t ' y Gen. #84-4-5(L). I n a d d i t i o n , we n o t e 
t h a t t h e G u t h r i e County Board o f S u p e r v i s o r s ' s e l e c t i o n was n o t 
u l t r a v i r e s . C l e a r l y , t h e Board a c t e d under s t a t u t o r y a u t h o r i t y , 
Iowa Code § 349.1 (1983), r e g a r d l e s s o f whether i t may have 
i n a p p r o p r i a t e l y e x e r c i s e d t h a t a u t h o r i t y . Nor i s t h i s a c a s e 
where the Board a l l e g e d l y u s e d improper p r o c e d u r e s , a c t e d f o r 
improper p u r p o s e s , o r v i o l a t e d a s t a t u t e d e s i g n e d t o p r e v e n t 
improper i n f l u e n c e ( s u c h as c o n f l i c t o f i n t e r e s t o r b i d d i n g 
s t a t u t e s ) . The Board's o r i g i n a l s e l e c t i o n was n e i t h e r c o n t e s t e d 
n o r a p p e a l e d as p r o v i d e d f o r i n Iowa Code §§ 349.4 and 349.11, 
r e s p e c t i v e l y . As s u c h , t h e t i m e f o r s t a t u t o r y r e v i e w has p a s s e d . 
A d d i t i o n a l l y , no a p p l i c a n t has been a d v e r s e l y a f f e c t e d by a 
p o s s i b l e e r r o n e o u s s e l e c t i o n . 

I t i s our o p i n i o n t h a t a b o a r d o f s u p e r v i s o r s l a c k s a u t h o r i ­
t y t o change a n o n - c o n t e s t e d , non-appealed s e l e c t i o n o f an 
o f f i c i a l c o u n t y newspaper s i m p l y because i t now b e l i e v e s I t may 
have r e a c h e d an e r r o n e o u s f a c t u a l d e t e r m i n a t i o n . A board's 
s t a t u t o r y a u t h o r i t y t o s e l e c t o f f i c i a l newspapers, as p r e v i o u s l y 
s t a t e d , i s § 349.1. That s e c t i o n p r o v i d e s : "The b o a r d o f 
s u p e r v i s o r s s h a l l , a t t h e J a n u a r y s e s s i o n e a c h y e a r , s e l e c t t h e 
newspaper i n w h i c h t h e o f f i c i a l p r o c e e d i n g s ^ s h a l l be p u b l i s h e d 
f o r t h e e n s u i n g y e a r . " [Emphasis added]. The u n d e r s c o r e d 
language was examined by our o f f i c e i n 1981 and s e r v e d as t h e 
b a s i s o f our c o n c l u s i o n t h a t : "Whether o r n o t a paper q u a l i f i e s 
t o be an o f f i c i a l p a per i s a q u e s t i o n w h i c h i s r e s o l v e d once each 
y e a r and such d e t e r m i n a t i o n remains i n e f f e c t f o r t h e e n s u i n g 
y e a r . " 1982 Op. A t t ' y Gen. 302. I n a d d i t i o n , t h e 1981 o p i n i o n 
c i t e d 1944 Op. A t t ' y Gen. 7, w h i c h h e l d t h a t w h e t h e r a p a r t i c u l a r 
newspaper may q u a l i f y as an o f f i c i a l newspaper w i t h i n § 618-.3 
must be d e t e r m i n e d as o f the. time o f t h e s e l e c t i o n o f o f f i c i a l 
newspapers. ' W h i l e t h e 1981 o p i n i o n c o n c e r n e d a change i n t h e 
s t a t u s o f a newspaper a f t e r t h e s e l e c t i o n , we b e l i e v e t h e 
p r i n c i p l e f o r w h i c h we c i t e t h a t o p i n i o n -- t h a t a board's 
s e l e c t i o n o f an o f f i c i a l newspaper i s made a t one p o i n t i n time 
and i s b i n d i n g f o r t h e e n s u i n g y e a r -- i s e q u a l l y a p p l i c a b l e t o 
the p r e s e n t s i t u a t i o n c o n c e r n i n g a p o s s i b l e i m p r o p e r a p p l i c a t i o n 
o f t h e s t a t u t o r y c r i t e r i a t o t h e f a c t s . 

The d e f i n i t i o n o f a "newspaper," as u s e d i n § 349.1, . i s 
c o n t a i n e d i n Iowa Code § 618.3 (1983), and was t h e f o c u s o f t h e 
1984 o p i n i o n w h i c h gave r i s e t o the p r e s e n t e x a m i n a t i o n . 
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P e r m i t t i n g s u p e r v i s o r s t o s e t a s i d e t h e i r own s e l e c t i o n o f 
o f f i c i a l newspapers on t h e ground t h a t t h e y w o u l d now r e a c h a 
d i f f e r e n t r e s u l t w o u l d s e r i o u s l y undermine the s t a t u t o r y scheme 
f o r f i n a l i t y o f s e l e c t i o n . T h i s i s e s p e c i a l l y t r u e because i t 
w o u l d be d i f f i c u l t t o o b j e c t i v e l y d e l i n e a t e among cases where 
f a c t u a l r e c o n s i d e r a t i o n w o u l d be a p p r o p r i a t e and t h o s e where 
r e c o n s i d e r a t i o n i s s i m p l y a means t o r e v o k e a c o n t r a c t . A bsent 
any s t a t u t o r y a u t h o r i t y t o r e c o n s i d e r i t s p r i o r d e c i s i o n , we a r e 
u n a b l e t o f i n d a u t h o r i t y f o r t h e Board t o s e t a s i d e i t s p r i o r 
f a c t u a l d e t e r m i n a t i o n . 

I t i s t h e r e f o r e our c o n c l u s i o n t h a t t h e Bo a r d o f S u p e r v i s o r s 
has no a u t h o r i t y t o r e c o n s i d e r the f a c t u a l b a s i s f o r i t s s e ­
l e c t i o n o f o f f i c i a l newspapers d u r i n g t h e y e a r ye(7 w h i c h t h a t 
s e l e c t i o n i s i n e f f e c t . „ /) / 

S i n c e r e l y , / //A 



GAMBLING: Candidate Committees; Q u a l i f i e d Organizations; 
P o l i t i c a l Fund Raising - Iowa Code ch. 99B (1983 Supplement) as 
amended by 1984 Session, 70th G.A., H.F. 2G15» A committee f o r 
an i n d i v i d u a l p o l i t i c a l candidate i s e l i g i b l e to hold an annual 
r a f f l e with a $10,000 prize provided i t meets the general 
requirements. A candidate's committee which does not hold a 
gambling license may not contract with another q u a l i f i e d 
organization which does have a l i c e n s e to conduct games with the 
proceeds being turned over to the candidate. In order to obtain 
a two-year gambling license a candidate's committee must meet the 
requirement that i t must have been i n existence for f i v e years. 
A candidate committee conducting games as a q u a l i f i e d 
organization may divide the proceeds between i t s candidate and a 
candidate whose committee does not meet the f i v e year 
requirement. (Hansen to Mclntee, State Representative, 9/13/84) 
#84-9-3(L) 

John E. Mclntee • 
State Representative, D i s t r i c t 26 
327 East Fourth Street 
Waterloo, Iowa 50701 

Dear Representative Mclntee: 

You have requested an opinion of the Attorney General 
concerning the e f f e c t of Iowa's gambling law on fundraising by 
p o l i t i c a l action committees. You pose the following questions 
for our consideration: 

1. Under Section 99B.7, The Code, can the committee for an 
i n d i v i d u a l p o l i t i c a l candidate hold an "annual" r a f f l e 
with a $10,000 prize? 

2. Does the new law allow a p o l i t i c a l candidate's committee 
which i s defined as a q u a l i f i e d organization but does 
not hold a gambling l i c e n s e , to contract with another 
q u a l i f i e d organization which does have a gambling 
license to conduct one or more bingo occasions with the 
proceeds being turned over to the p o l i t i c a l candidate? 
If that i s possible, would those bingo occasions be 
assessed against the t o t a l number of bingo occasions the 
licensed organization can hold? 

3. In order for a p o l i t i c a l candidate's committee to obtain 
a gambling license to hold i t s own bingo occasions or 
r a f f l e s , must that committee meet the new requirement 
that i n order to q u a l i f y f o r a license the organization 
must have been i n existence for f i v e years? I f t h i s is., 
necessary, could one p o l i t i c a l candidate's organization 
(one that has been i n existence for f i v e years) sponsor 
a bingo occasion or occasions and divide the proceeds 
between i t s candidate and another candidate whose 
committee does not meet the f i v e year requirement? 
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It i s our opinion that: 1) under Iowa Code § 99B.7 the 
committee for an i n d i v i d u a l p o l i t i c a l candidate may hold an 
annual r a f f l e with a $10,000 prize; 2) a p o l i t i c a l candidate's 
committee which does not hold a gambling license may not contract 
with another q u a l i f i e d organization which does have a gambling 
license to conduct one or more bingo occasions with the proceeds 
being turned over to the p o l i t i c a l candidate; 3) i n order for a 
p o l i t i c a l candidate's committee to obtain a gambling license the 
committee must meet the new requirement that i n order to q u a l i f y 
for a l i c e n s e the organization must have been i n existence f o r 
f i v e years; and a candidate committee conducting games as a 
q u a l i f i e d organization may divide the proceeds between i t s 
candidate and a candidate whose committee does not meet the f i v e 
year requirement. Our reasons are as follows. 

I. Can the committee for an i n d i v i d u a l p o l i t i c a l candidate hold 
an annual r a f f l e with a $10,000 prize? 

Iowa Code § 99B.7 (1983 Supplement) regulates games 
conducted by q u a l i f i e d organizations. Under § 99B.7(1)(m) the 
person or Organization conducting the game must show that i t i s 
exempt from federal taxation. Section 9 9B.7(1)(m) formerly 
exempted p o l i t i c a l p a r t i e s and nonparty p o l i t i c a l organizations, 
and as amended t h i s section now exempts candidate committees from 
the requirement. H.F. 176 (70th G.A., 2d Sess.). Therefore i f a 
candidate committee meets the other general requirements and 
obtains a l i c e n s e , i t may conduct r a f f l e s and other games. 
Section 99B.7(1)(d), which r e s t r i c t s the value of p r i z e s , 
authorizes one r a f f l e per twelve-month period at which a 
merchandise p r i z e having a value not greater than ten thousand 
d o l l a r s . 

P r i o r to the 1983 amendment i n d i v i d u a l candidates or 
candidate committees were not e l i g i b l e for q u a l i f i e d organization 
gambling permits and could not l e g a l l y conduct any games. See 
Op.AttyGen. page 481 (1982). Under the amended statute candidate 
committees, but not i n d i v i d u a l candidates, are now e l i g i b l e for 
q u a l i f i e d organization gambling permits. 

I I . May a p o l i t i c a l candidate's committee which does not hold a 
gambling l i c e n s e contract with a q u a l i f i e d organization which 
does have a gambling license to conduct games with the proceeds 
being turned over to the candidate? 

Iowa Code § 99B.7(5) (1983 Supplement) allows c e r t a i n 
q u a l i f i e d organizations to contract with other q u a l i f i e d 
organizations to conduct games. The only q u a l i f i e d organizations 
that may contract under § 99B.7(5) are a p o l i t i c a l party or a 
p o l i t i c a l party organization. Candidate committees are not 
included i n t h i s authorization and therefore may not contract 
with another q u a l i f i e d organization to .conduct games for the 
committee. 
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Section 99B.7(5) also l i m i t s p o l i t i c a l p a r t i e s or party 
organizations to contracting games which may lawfully be 
conducted by the p o l i t i c a l party or party organization,. Because 
a l l q u a l i f i e d organizations must obtain licenses in order to 
lawfully conduct games a p o l i t i c a l party or party organization 
must be licensed before i t may contract with other q u a l i f i e d 
organizations to conduct games. 

I I I . In order for a candidate committee to obtain a gambling 
license must i t meet the new requirement that the organization 
must have been in existence at l e a s t f i v e years? I f so, could a 
q u a l i f y i n g candidate committee sponsor a bingo occasion or other 
occasion and divide the proceeds between i t s candidate and 
another candidate whose committee does not meet the five'year 
requirement? 

E f f e c t i v e July 1, 1984, § 99B.2 as amended places a new 
l i c e n s i n g r e s t r i c t i o n on q u a l i f i e d organizations. Iowa Code 
§ 99B.2, as amended by H.F. 2015 (70th G.A., 2d Sess.). Section 
993.2(1) provides that: "To be e l i g i b l e for a two year l i c e n s e 
under section 99B.7, an organization s h a l l have been i n existence 
at least f i v e years p r i o r to the date of issuance of the 
li c e n s e . " This i s a general requirement for a l l q u a l i f i e d 
organizations conducting games under § 99B.7 and no organizations 
are exempted. In order to obtain a two year l i c e n s e a candidate 
committee thus has to have been i n existence f o r f i v e years. 

The f i v e year requirement applies only to organizations 
seeking two year l i c e n s e s . Q u a l i f i e d organizations may also 
conduct games with limited l i c e n s e s . Section 99B.7(3)(a) 
provides for l i m i t e d licenses which authorize an organization to 
conduct games at a s p e c i f i e d l o c a t i o n and during a s p e c i f i e d 
period of fourteen consecutive days. These l i m i t e d licenses 
s h a l l not be issued more than once during any twelve-month period 
to the same person or for the same locati o n . Because the f i v e 
year requirement of § 99B.2(1) applies only to two year l i c e n s e s , 
an organization applying for a l i m i t e d license need not have been 
in existence for f i v e years. 

The following question i s then posed: may a candidate 
committee that has not been in existence for f i v e years receive 
proceeds from games conducted by a licensed candidate committee 
that has been in existence for f i v e years? Section 99B.7(3)(b) 
regulates game proceeds and provides that r e c e i p t s must be 
d i s t r i b u t e d as prizes or dedicated and d i s t r i b u t e d to 
"educational, c i v i c , p u b l i c , charitable, p a t r i o t i c or r e l i g i o u s 
uses." Section 99B.7(3)(b) further provides that the term 
"public use" s p e c i f i c a l l y includes dedication or receipts to 
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p o l i t i c a l p a r t i e s . This section does not s p e c i f i c a l l y provide 
that a candidate committee i s a "public use" but i t would appear 
that such committees are "public uses." 

Under § 99B.7(1)(m) candidate committees are now e l i g i b l e , 
along with p o l i t i c a l p a r t i e s and nonparty p o l i t i c a l 
organizations/ to conduct games as q u a l i f i e d organizations. The 
i n c l u s i o n of candidate committees as q u a l i f i e d organizations 
represents a determination that candidate committees are a p u b l i 
use. Moreover, i f a candidate committee i s not a public use, a 
candidate committee conducting games as a q u a l i f i e d organization 
would not be able to r e t a i n the proceeds, since § 99B.7(3)(b) 
requires that proceeds be dedicated to public uses. The 
i n c l u s i o n of candidate committees i n § 99B.7(1)(m) was made so 
that the candidate committees could conduct games to r a i s e funds 
for the candidates. In order for a candidate committee to keep 
funds raised by conducting games the committee must be a public 
use under § 99S.7(3)(b). 

If a candidate committee may r e t a i n the funds i t raised by 
conducting games as a q u a l i f i e d organization, i t i s a public ... 
use. I f the committee i s a public use, then regardless of 
whether i t meets the l i c e n s i n g requirement i t may receive 
proceeds from another candidate committee that does meet 
l i c e n s i n g requirements. A candidate committee may also receive 
proceeds from games conducted by any q u a l i f i e d organization, not 
just p o l i t i c a l p a r t i e s and candidate committees. 

Since a candidate committee may keep proceeds i t has raised 
and a candidate committee may receive proceeds from other 
q u a l i f i e d organizations, one candidate committee which meets the 
f i v e year requirement may conduct games as a q u a l i f i e d 
organization and divide the proceeds between i t s own candidate 
and a candidate whose committee does not meet the f i v e year 
requirement. 

Sincerely, 

STEVEN K. HANSEN 
Assistant Attorney General 

SKH/cla 



STATE OFFICERS AMD DEPARTMENTS; COMPTROLLER: Iowa Code 
§§ 8 . 6(16), 8,13(1) and 79.1; 1983 Iowa A c t s , c h . 205, 
§§ 16.4 and 17.1; I.A.C. c h . 570 and § 570-1.1(36). The 
C o m p t r o l l e r has the a u t h o r i t y t o p e r m i t p r o f e s s i o n a l and 
m a n a g e r i a l employees t o d e f e r s a l a r y I n c r e a s e s u n t i l the 
l a s t s i x months of F i s c a l Year 198 5, p u r s u a n t t o 1983 
Iowa " A c t s , c h . 2.0 5, 5 16.4. (Lyman t o Harbor and Swear-
i n g e n , S t a t e R e p r e s e n t a t i v e s , 9/10/84) #84-9-2(L) 

September 10, 19 84 

The H o n o r a b l e W i l l i a m H. Harbor 
S t a t e R e p r e s e n t a t i v e . 

The H o n o r a b l e George R. Swearingen 
S t a t e R e p r e s e n t a t i v e 
S t a t e C a n i t o l 
L 0 C A L 

Dear R e p r e s e n t a t i v e s Harbor and Swearingen: 

You have r e q u e s t e d an o p i n i o n of the A t t o r n e y G e n e r a l 
c o n c e r n i n g t h e a u t h o r i t y o f the S t a t e C o m p t r o l l e r t o p e r m i 
p r o f e s s i o n a l and m a n a g e r i a l employees t o d e f e r salary-
i n c r e a s e s u n t i l the l a s t s i x months of F i s c a l Y e a r 1985. 
T h i s q u e s t i o n i s r a i s e d i n v i e w o f 1983 Iowa A c t s , c h . 205 
§ 16.4, w h i c h s t a t e s i n p a r t t h a t : 

Each a p p o i n t i n g a u t h o r i t y s h a l l 
d e t e r m i n e the p e r c e n t a g e i n c r e a s e 
f o r each p r o f e s s i o n a l and mana­
g e r i a l employee's s a l a r y p r o v i d e d 
f o r under t h i s s e c t i o n and may 
i n c r e a s e the base s a l a r i e s o f t h e 
p r o f e s s i o n a l and m a n a g e r i a l employees 
by d i f f e r e n t p e r c e n t a g e s i n a c c o r d a n c e 
w i t h r u l e s of t h e m e r i t employment 
department and p o l i c i e s of the s t a t e 
c o m p t r o l l e r b u t the t o t a l p e r c e n t a g e 
i n c r e a s e of a l l s a l a r i e s o f the p r o ­
f e s s i o n a l and m a n a g e r i a l employees 
under each a p p o i n t i n g a u t h o r i t y ' s j u r i s ­
d i c t i o n made u s i n g the a p p r o p r i a t i o n 
a u t h o r i z e d by t h i s A c t f o r the f i s c a l 
y e a r b e g i n n i n g J u l y 1, 1984 s h a l l n o t 
exceed s i x and s i x - t e n t h s p e r c e n t of 
tho s e s a l a r i e s as they e x i s t on June 28, 
1984, 
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I n a d o p t i n g t h i s l a n g u a g e , th e L e g i s l a t u r e e n v i s i o n e d 
t h a t a p p o i n t i n g a u t h o r i t i e s , i n c o n j u n c t i o n w i t h the Comp­
t r o l l e r , w o u l d e x e r c i s e t h e i r d i s c r e t i o n i n i n s t i t u t i n g 
s a l a r y i n c r e a s e s f o r p r o f e s s i o n a l and. m a n a g e r i a l employees. 
The l i m i t a t i o n s p l a c e d upon the e x e r c i s e of t h i s d i s c r e t i o n 
i n c l u d e d eomplian.ce w i t h m e r i t employment department r e g u l a ­
t i o n s , and a p r o h i b i t i o n a g a i n s t i n c r e a s i n g p r o f e s s i o n a l and 
m a n a g e r i a l employee s a l a r i e s more t h a n s i x and s i x - t e n t h s 
p e r c e n t . 

The p r o h i b i t i o n a g a i n s t i n c r e a s i n g p r o f e s s i o n a l and 
m a n a g e r i a l employee s a l a r i e s by more th a n s i x and s i x - t e n t h s 
p e r c e n t does n o t d i r e c t l y a d d r e s s base s a l a r i e s . A "base 
s a l a r y " i s the r a t e of pay per p e r i o d of time f o r a p o s i t i o n , 
e x c l u s i v e o f s h i f t d i f f e r e n t i a l , o v e r t i m e or o t h e r i n c e n t i v e 
premium pay. I.A.C. § 570-1.1(36). T h i s i s i n c o n t r a s t t o 
1983 Iowa A c e s , ch. 205, § 17.1, w h i c h p r o v i d e s f o r "an average 
base s a l a r y i n c r e a s e of s i x and s i x - t e n t h s p e r c e n t o f base 
s a l a r i e s " o f f a c u l t y and s t a f f members a t s t a t e u n i v e r s i t i e s . 
S e c t i o n 17.1 r e l a t e s t o i n d i v i d u a l s a l a r i e s ; the p r o v i s i o n 
l i m i t s t h e i n c r e a s e i n a f a c u l t y or s t a f f member's s a l a r y t o 
s i x and s i x - t e n t h s p e r c e n t . On the o t h e r hand, § 16.4 r e l a t e s 
t o an a p p r o p r l a t i o n f o r s a l a r y i n c r e a s e s ; the s e c t i o n ' s language 
a u t h o r i z e s the e x p e n d i t u r e of up t o s i x and s i x - t e n t h s p e r c e n t ove 
t h a t amount w h i c h was a l l o c a t e d t o p r o f e s s i o n a l and m a n a g e r i a l 
s a l a r i e s d u r i n g F i s c a l Y e a r 1984. The L e g i s l a t u r e , t h r o u g h the 
enactment of § 16.4, m e r e l y e s t a b l i s h e d a sum c e r t a i n t o be 
u t i l i z e d i n e x t e n d i n g s a l a r y I n c r e a s e s to p r o f e s s i o n a l and 
m a n a g e r i a l employees; the d e t e r m i n a t i o n as t o how t h i s sum was 
t o be d i s t r i b u t e d among employees was l e f t t o the d i s c r e t i o n of 
a p p o i n t i n g a u t h o r i t i e s and t h e C o m p t r o l l e r . The scope of t h i s 
d i s c r e t i o n w o u l d i n c l u d e t h e a u t h o r i t y t o d e f e r the s a l a r y i n c r e a s 
o f p r o f e s s i o n a l and m a n a g e r i a l employees, a g a i n p r o v i d e d t h a t the 
o v e r - a l l e f f e c t would n o t r e s u l t i n a c o s t t o the s t a t e e x c e e d i n g 
s i x and s i x - t e n t h s p e r c e n t over the amount w h i c h was expended f o r 
p r o f e s s i o n a l and m a n a g e r i a l s a l a r i e s d u r i n g the. p r e c e d i n g f i s c a l 
y e a r . 

The a u t h o r i t y of a p p o i n t i n g a u t h o r i t i e s and the C o m p t r o l l e r 
t o d e f e r s a l a r y i n c r e a s e s of p r o f e s s i o n a l and m a n a g e r i a l employees 
under § 16.4 i s a d d i t i o n a l l y l i m i t e d by the r e g u l a t i o n s o f the 
M e r i t Employment Department. However, a r e v i e w o f - I . A . C . c h . 570 
does n o t d i s c l o s e any impediment t o the d e f e r r a l of s a l a r y i n c r e a s 
I t s h o u l d a l s o be n o t e d t h a t the M e r i t Employment Department r e ­
v i e w e d and c o n c u r r e d i n the C o m p t r o l l e r ' s p r o v i s i o n f o r the d e f e r r 
o f s a l a r y i n c r e a s e s f o r p r o f e s s i o n a l and m a n a g e r i a l employees. 

http://ian.ce
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S e v e r a l arguments have been r a i s e d q u e s t i o n i n g the 
C o m p t r o l l e r ' s a i i t h o r i t y to d e f e r p r o f e s s i o n a l and m a n a g e r i a l 
employee s a l a r y i n c r e a s e s i n v i e w of o t h e r s e c t i o n s of the 
Iowa Code. As a p r e l i m i n a r y m a t t e r , Iowa Code § 8.6(16) (1983) 
extends t o t h e C o m p t r o l l e r r u l e m a k i n g a u t h o r i t y , and 1983 Iowa 
Ac t s, ch. 205, § 15.4 e x p r e s s l y d e f e r s to ''the p o l i c i e s ' ' of 
h i s o f f i c e i n r e g a r d to p r o f e s s i o n a l and .managerial employee 
s a l a r y i n c r e a s e s , Thus, i f the C o m p t r o l l e r ' s p r o v i s i o n f o r the 
d e f e r r a l o f t h e s e s a l a r y i n c r e a s e s i s n o t c o n t r a r y t o l a w , h i s 
a c t i o n s must be u p h e l d . Iowa Code § 79.1 (1983) r e q u i r e s i n 
p a r t t h a t a " s p e c i f i c a n n u a l s a l a r y r a t e or a n n u a l s a l a r y a d j u s t ­
ment commencing w i t h the. f i s c a l y e a r s h a l l commence J u l y 1." 
T h i s s e c t i o n i s i n a p p l i c a b l e t o t h e d e f e r r a l o f s a l a r y i n c r e a s e s 
under § 16.4, as § 16.4 does n o t s p e c i f y a p a r t i c u l a r s a l a r y 
a d j u s tment or i n c r e a s e , o n l y an upper l i m i t a t i o n on the amount 
w h i c h may be expended f o r p r o f e s s i o n a l and m a n a g e r i a l employee 
s a l a r y i n c r e a s e s . We a l s o f i n d u n p e r s u a s i v e the c o n t e n t i o n t h a t 
Iowa Code § 8.13(1) -- w h i c h s t a t e s t h a t "no c l a i m s h a l l be 
a l l o w e d by t h e s t a t e c o m p t r o l l e r ' s o f f i c e when such c l a i m i s p r e ­
s e n t e d a f t e r t h e - l a p s e of t h r e e months from i t s a c c r u a l " --
p r e v e n t s s a l a r y i n c r e a s e s f o r p r o f e s s i o n a l and m a n a g e r i a l 
employees f r o m b e i n g d e f e r r e d f o r more th a n t h r e e months i n t o the 
f i s c a l y e a r . G e n e r a l l y , the t e rm " a c c r u e d " means "due." 
P r u d e n t i a l I n s . Co. of A m e r i c a v. B u s s , 240 Iowa 701, 3 7 N.W.2d 
300 (1949). A r i g h t or e n t i t l e m e n t , such as a s a l a r y i n c r e a s e , 
would thus n o t a c c r u e u n t i l a c t u a l l y due; the s a l a r y i n c r e a s e 
w ould have t o come i n t o e x i s t e n c e as an e n f o r c e a b l e c l a i m t o v e s t 
as a r i g h t . A s a l a r y increase, w h i c h has been d e f e r r e d has n o t 
" a c c r u e d " f o r p u r p o s e s of Iowa Code § 8.13(1) (1983). 

The. p r a c t i c a l e f f e c t o f d e f e r r i n g p r o f e s s i o n a l and mana­
g e r i a l employee s a l a r y i n c r e a s e s i s t o r a i s e t h e base of t h e s e 
s a l a r i e s . However, t h i s i n and o f I t s e l f does n o t v i o l a t e § 16.4, 
assuming t h a t the s i x and s i x - t e n t h s p e r c e n t s p e n d i n g l i m i t a t i o n 
i s n o t exceeded. Any impact from d e f e r r i n g t h e s a l a r y i n c r e a s e s 
w i l l be l i m i t e d t o F i s c a l Y e a r 1985, as the L e g i s l a t u r e w i l l have t r 
o p p o r t u n i t y t o r e v i e w the base s a l a r i e s of p r o f e s s i o n a l and 
m a n a g e r i a l employees d u r i n g the. f i r s t s e s s i o n o f the. S e v e n t y - f i r s t 
G e n e r a l Assembly. 

Thus, i t i s the o p i n i o n o f t h i s o f f i c e t h a t the C o m p t r o l l e r -
has the a u t h o r i t y to p e r m i t p r o f e s s i o n a l and m a n a g e r i a l employees 
t o d e f e r s a l a r y i n c r e a s e s u n t i l t h e l a s t s i x months of F i s c a l 
Year 1985, p u r s u a n t t o 1983 Iowa A c t s , ch. 205, § 16.4. 

S i n c e r e l y , 

LYNDEN LYMAN 
A s s i s t a n t A t t o r n e y G e n e r a l 

LL: sh 



"HEALTH: C e r t i f i c a t e c f Need. Iowa Code S e c t i o n s 135.61(19), 
1 3 5 . 6 1 ( 1 9 ) ( d ) , 1 3 5 . 6 1 ( 1 9 ) ( e ) , 135.63 (1983); 42 U.S.C. § 1 3 9 5 t t ; 
470 I.A.C. 2 0 2 . 2 ( 3 ) , 470 I.A.C. 2 0 2 . 2 ( 8 ) . The Department o f 
H e a l t h need n o t r e q u i r e CON r e v i e w f o r p a r t i c i p a t i o n i n the 
swing-bed program. (McGuire t o W a l d s t e i n , S t a t e S e n a t o r , 9/10/84) 
#84-9-l(L) 

September 10, 1984 

H o n o r a b l e Arne W a l d s t e i n 
S t a t e S e n a t o r 
319 E a s t 9 t h S t r e e t 
Storm L a k e , Iowa 50588 

Bear S e n a t o r W a l d s t e i n : 

You have r e q u e s t e d an o p i n i o n o f the A t t o r n e y G e n e r a l i n t e r ­
p r e t i n g t h e C e r t i f i c a t e o f Need Law as i t r e l a t e s t o t h e h o s p i t a l 
swing-bed program. . S p e c i f i c a l l y , y o u q u e s t i o n the Iowa S t a t e 
Department of H e a l t h ' s d e t e r m i n a t i o n t h a t a h o s p i t a l ' s p a r t i c i ­
p a t i o n i n t h e swing-bed program i s n o t r e v i e w a b l e under t h e 
C e r t i f i c a t e o f Need (CON) Law, Iowa Code. § 135.61(d) o r (e) 
(1983). 

The CON law r e q u i r e s t h a t no new i n s t i t u t i o n a l h e a l t h 
s e r v i c e o r changed i n s t i t u t i o n a l h e a l t h s e r v i c e be o f f e r e d 
w i t h o u t h a v i n g a p p l i e d f o r and r e c e i v e d a COM. § 135.63. The 
d e f i n i t i o n s o f a new and a changed i n s t i t u t i o n a l h e a l t h s e r v i c e 
a r e f o u n d i n § 135.61(19) and p r o v i d e i n p e r t i n e n t p a r t : 

(d) A. permanent change i n the bed c a p a c i t y , 
as d e t e r m i n e d by t h e department, o f an 
i n s t i t u t i o n a l h e a l t h f a c i l i t y o r a h e a l t h 
m aintenance o r g a n i z a t i o n . F o r p u r p o s e s o f 
t h i s p a r a g r a p h , a change i s permanent i f i t 
i s i n t e n d e d t o be e f f e c t i v e f o r one y e a r o r 
more. 

(e) Any e x p e n d i t u r e , i n e x c e s s o f two hundred 
f i f t y t h o u s a nd d o l l a r s f o r h e a l t h s e r v i c e s 
w h i c h are o r w i l l be o f f e r e d i n o r t h r o u g h an 
i n s t i t u t i o n a l h e a l t h f a c i l i t y o r a h e a l t h 
m aintenance o r g a n i z a t i o n a t a s p e c i f i c time 
b u t w h i c h were not o f f e r e d on a r e g u l a r b a s i s 
i n o r t h r o u g h t h a t i n s t i t u t i o n a l h e a l t h 
f a c i l i t y o r h e a l t h maintenance o r g a n i z a t i o n 
w i t h i n the twelve--month p e r i o d p r i o r t o t h a t 
t ime. 
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The S t a t e Department o f H e a l t h has the r e s p o n s i b i l i t y f o r 
making the i n i t i a l d e t e r m i n a t i o n whether a p r o p o s e d p r o j e c t i s 
w i t h i n t h e s e d e f i n i t i o n s and thus s u b j e c t t o r e v i e w under CON. 
470 I.A.C. § 2 0 2 . 4 ( 1 ) . 

The swing-bed program a r i s e s f r o m a f e d e r a l s t a t u t e , 42 
U.S.C. § 1 3 9 5 t t , w h i c h a l l o x ^ s c e r t a i n s m a l l r u r a l h o s p i t a l s t o 
use t h e i r i n p a t i e n t f a c i l i t i e s t o f u r n i s h e x t e n d e d c a r e t o 
m e d i c a r e and m e d i c a i d b e n e f i c i a r i e s . H o s p i t a l s t h a t a r e e l i g i b l e 
t o p a r t i c i p a t e i n t h i s program a r e t h o s e t h a t a r e l o c a t e d i n a 
r u r a l a r e a w i t h l e s s t h a n f i f t y beds and have been g r a n t e d a CON 
f o r p r o v i d i n g l o n g t e rm s e r v i c e s f r o m the s t a t e h e a l t h p l a n n i n g 
agency. 42 U.S.C. § 1 3 9 5 t t ( b ) ( l ) and ( 2 ) . 

The f e d e r a l CON r e q u i r e m e n t s i n § 1 3 9 5 t t ( b ) ( 2 ) has been 
i n t e r p r e t e d t o r e q u i r e a CON o n l y i f a CON i s r e q u i r e d under t h e 
a p p l i c a b l e s t a t e law. The H e a l t h Care F i n a n c i n g A d m i n i s t r a t i o n 
(HCFA), t h e agency w h i c h p r o m u l g a t e s t h e r u l e s f o r t h e swing-bed 
program, has s t a t e d t h a t : 

By r e q u i r i n g h o s p i t a l s . . . t o o b t a i n a 
c e r t i f i c a t e o f need, HCFA would be p l a c e d i n 
a p o s i t i o n o f i m p o s i n g a d d i t i o n a l a d m i n i s t r a ­
t i v e burdens on b o t h p r o v i d e r s and t h e 
S t a t e s . We b e l i e v e , t h i s r e q u i r e m e n t would be 
e x p e n s i v e , u n n e c e s s a r y , and c o u n t e r p r o d u c ­
t i v e , and c o u l d p e n a l i z e t h o s e s t a t e s t h a t 
w o u l d b e n e f i t most f r o m t h e swing-bed p r o ­
gram. T h e r e f o r e , i f a s t a t e a l l o w s e x p a n s i o n 
o f l o n g - t e r m c a r e u n i t s w i t h o u t r e q u i r i n g a 
c e r t i f i c a t e o f need f o r t h e s e s e r v i c e s i n 
h o s p i t a l s , t h i s c r i t e r i a w i l l n o t a p p l y . 

47 Fed. Reg. 31518, 31519 (1982). 

T h i s i n t e r p r e t a t i o n i s f u r t h e r s u p p o r t e d by the U.S. D e p a r t ­
ment o f H e a l t h and Human S e r v i c e s , Program I n f o r m a t i o n L e t t e r , 
82-24, (September 20, 1982). T h i s l e t t e r s t a t e s t h a t "a 
c e r t i f i c a t e o f need w i l l n o t be n e c e s s a r y t o e n t e r i n t o a swing 
bed agreement w i t h HCFA f o r reimbursement, u n l e s s one i s r e q u i r e d 
by v i r t u e o f t h e scope o f coverage o f t h e S t a t e CON program." 
The l e t t e r f u r t h e r s t a t e s t h a t t h e HCFA r e g u l a t i o n s do n o t 
supersede f e d e r a l o r s t a t e CON r e q u i r e m e n t s . " I t s i m p l y does n o t 
impose an a d d i t i o n a l CON r e q u i r e m e n t s o l e l y f o r a swing bed 
agreement." 

T h e r e f o r e , Iowa's CON law needs t o be examined t o d e t e r m i n e 
i f a CON i s r e q u i r e d f o r p a r t i c i p a t i o n i n t h e swing-bed program. 
As s t a t e d e a r l i e r , p a r t i c i p a t i o n i n t h e swing-bed program must be 
r e v i e w e d i f i t comes w i t h i n t h e d e f i n i t i o n o f a new o r changed 
i n s t i t u t i o n a l h e a l t h s e r v i c e . 
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CON r e v i e w f o r p a r t i c i p a t i o n i n the swing-bed program w o u l d 
be n e c e s s a r y i f the h o s p i t a l spends i n excess o f $250,000.00 f o r 
h e a l t h s e r v i c e s w h i c h were n o t o f f e r e d by the h o s p i t a l w i t h i n t h e 
l a s t t w e l v e months. § 135.61(19)(e). G e n e r a l l y , p a r t i c i p a t i n g 
i n t h e swing-bed program does n o t i n v o l v e an e x p e n d i t u r e by t h e 
h o s p i t a l . However, i f the h o s p i t a l would expend i n e x c e s s o f 
$250,000.00 i n p a r t i c i p a t i n g i n the swing-bed program, t h e n the. 
h o s p i t a l w o u l d be s u b j e c t t o CON r e v i e w . 

I f p a r t i c i p a t i o n i n the swing-bed program c o n s t i t u t e s a 
permanent change i n t h e bed c a p a c i t y , a CON r e v i e w i s n e c e s s a r y . 
§ 135.61(19)(d). A change i s c o n s i d e r e d permanent I f i n t e n d e d t o 
be i n e f f e c t f o r one. y e a r or more. § 135 . 61 (19 ) (d) . 

Eed c a p a c i t y i s d e f i n e d i n 470 I.A.C. 202.2(3) t o mean: 
a. D e s i g n e d bed c a p a c i t y -- the number o f beds 

the f a c i l i t y was o r i g i n a l l y d e s i g n e d f o r i n a r c h i ­
t e c t u r a l p l a n s . 

b. U s a b l e bed c a p a c i t y the number of beds 
a v a i l a b l e f o r p a t i e n t c a r e e x c l u d i n g t h a t p o r t i o n of 
the " d e s i g n e d c a p a c i t y " w h i c h cannot be used as an 
i n p a t i e n t bed a r e a by a d d i n g s t a f f o r movable 
equipment. F o r purposes o f s e c t i o n 13_5 .61 (19)"d" , 
The Code, u s a b l e beds wilT "be the b e d c a p a c i t y 
a.g a i n s t whi ch a. permanent change i s measured. 
D e t e r m i n a t i o n o f the u s a b l e Beds shalT be made by 
the department as a r e s u l t o f t h e f a c i l i t y s u b m i t ­
t i n g a number t o the department i n i t s a n n u a l r e p o r t 
f o r h o s p i t a l s and r e l a t e d f a c i l i t i e s . U s a b l e beds 
w i l l be c a t e g o r i z e d , i n the f o l l o w i n g ways: 

A c u t e Long-terra 

M e d i c a l / s u r g i c a l S k i l l e d n u r s i n g (SNF) 
ICU I n t e r m e d i a t e c a r e ( I C F ) 
CCU I n t e r m e d i a t e c a r e / m e n t a l 
P e d i a t r i c r e t a r d a t i o n (ICF/MR) 
O b s t e t r i c R e s i d e n t i a l c a r e (RCF) 
P s y c h i a t r i c R e s i d e n t i a l c a r e / m e n t a l 
R e h a b i l i t a t i o n r e t a r d a t i o n (R.CF/MR) 
N e o n a t a l i n t e n s i v e c a r e 
S u b s t a n c e abuse 

(emphasis added) 

A permanent change i n bed c a p a c i t y i s d e f i n e d i n 470 I.A.C. 
202.2(8) t o be a change, i n t e n d e d t o be e f f e c t i v e f o r one y e a r or 
more w h i c h : "a) r e d i s t r i b u t e s t he beds among the c a t e g o r i e s 
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l i s t e d i n 2 0 2 . 2 ( 3 ) ; o r b) r e l o c a t e s beds from one p h y s i c a l 
f a c i l i t y o r s i t e t o another." ti 

P a r t i c i p a t i o n i n the swing-bed program dos^s n o t i n c r e a s e o r 
d e c r e a s e the number o f beds in. t h e h o s p i t a l . R a t h e r , the 
swing-bed program " a l l o w s s m a l l h o s p i t a l s t o use t h e i r beds 
i n . t e r c h a n g e a b l y as e i t h e r h o s p i t a l , SNF o r ICF beds, w i t h r e i m ­
bursement oase'd on t h e s p e c i f i c t y pe o f c a r e p r o v i d e d . " 47 Fed. 
Reg. 31513 (1932). (emphasis a d d e c ) . The same beds a r e used t o 
p r o v i d e b o t h a c u t e and l o n g term, c a r e ; t h e y a r e n o t d e s i g n a t e d as 
b e i n g e x c l u s i v e l y a c u t e or l o n g term. 

I t i s the o p i n i o n o f t h i s o f f i c e t h a t t h e Department o f 
H e a l t h c o u l d r e s i s o n a b l y c o n c l u d e t h a t p a r t i c i p a t i o n i n t h e 
swing-bed program does not c o n s t i t u t e a permanent change, i n bed 
c a p a c i t y w h i c h would r e q u i r e CON r e v i e w . U n l e s s a h o s p i t a l w o u l d 
expend more t h a n $250,000.00, t h e Department need n o t r e q u i r e CON 
r e v i e w f o r p a r t i c i p a t i o n i n t h e swing-bed program, under Iowa law. 

S i n c e r e l y , 

MAUREEN McGUIRE 
A s s i s t a n t A t t o r n e y G e n e r a l 

MM:rep 

I f a. h o s p i t a l chooses t o d e c r e a s e t h e number o f beds i n -
o r d e r t o f a l l w i t h i n t h e maximum number o f beds perm.itted f o r 
e l i g i b i l i t y i n t h e swing-bed program, t h a t d e c r e a s e would be 
s u b j e c t t o CON r e v i e w under § 1 3 5 . 6 1 ( 1 9 ) ( d ) , 

http://perm.it


COUNTIES; C i v i l S e r v i c e ; P r o b a t i o n a r y p e r i o d f o r deputy s h e r i f f s : 
Iowa Code Ch. 341A (1983); S e c t i o n s ' 3 4 1 A , 1 1 - . 1 2 . 1) The c o u n t y 
s h e r i f f i s t o d e t e r m i n e the l e n g t h o f a deputy s h e r i f f ' s p r o b a ­
t i o n , s u b j e c t t o the e x p r e s s l i m i t a t i o n s o f § 341A.11. 2) The 
t e r m o f p r o b a t i o n commences the date a deputy i s h i r e d . I f t h e 
deputy a t t e n d s the l a w enforcement academy o r o t h e r c e r t i f i e d 
t r a i n i n g f a c i l i t y w i t h i n the f i r s t s i x months o f employment, t h e 
p r o b a t i o n a r y p e r i o d cannot exceed s i x months. I f t h e deputy 
a t t e n d s the academy o r o t h e r c e r t i f i e d f a c i l i t y a f t e r t h e f i r s t 
s i x months o f employment, the p r o b a t i o n a r y p e r i o d cannot e x t e n d 
beyond the d a t e the deputy completes the t r a i n i n g program o r 
t w e l v e months, w h i c h e v e r I s s h o r t e r . 3) The p r o t e c t i o n s a f f o r d e d 
permanent r a n k d e p u t i e s under §§ 341A.11 and 341A.12 a r e n o t 
a p p l i c a b l e t o p r o b a t i o n a r y d e p u t i e s . I n s t e a d , a deputy on 
p r o b a t i o n may be t e r m i n a t e d by t h e s h e r i f f a t any t i m e d u r i n g t h e 
p r o b a t i o n a r y p e r i o d i f the s h e r i f f has a p r o p e r r e a s o n f o r the 
t e r m i n a t i o n and n o t i f i e s the deputy of the t e r m i n a t i o n I n a. 
r e a s o n a b l e manner. (Weeg t o H a ndorf, S t a t e R e p r e s e n t a t i v e , 10/9/84) 
# 84-10/2(L) 

October 9, 198 4 

H o n o r a b l e Ward Handorf 
S t a t e R e p r e s e n t a t i v e 
S t a t e C a p i t o l 
L 0 C A L 

Dear R e p r e s e n t a t i v e Handorf: 

You have r e q u e s t e d an o f f i c i a l o p i n i o n o f t h e A t t o r n e y 
G e n e r a l on s e v e r a l q u e s t i o n s r e l a t e d t o t h e p r o b a t i o n a r y p e r i o d 
f o r deputy s h e r i f f s h i r e d p u r s u a n t t o Iowa Code c h . 341A (1983) 
( c i v i l s e r v i c e f o r deputy c o u n t y s h e r i f f s ) . Y o u r r e q u e s t i s as 
f o l l o w s : 

S p e c i f i c a l l y , I w o u l d l i k e t o know who 
d e c i d e s how l o n g a deputy o f f i c e r ' s p r o b a t i o n 
p e r i o d w i l l be and how such a p r o b a t i o n a r y 
p e r i o d i s c a l c u l a t e d . F o r example, i f a 
d e p uty i s h i r e d and s u b s e q u e n t l y a t t e n d s t h e 
law enforcement academy, when does t h e 
p r o b a t i o n a r y p e r i o d b e g i n and end? F u r t h e r , 
I w o u l d a l s o l i k e y o u r o p i n i o n on how and f o r 
what r e a s o n s a deputy o f f i c e r on p r o b a t i o n 
may be d i s c h a r g e d . 

We s h a l l a d d r e s s each- o f y o u r q u e s t i o n s i n t u r n . 
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I n t r o d u c t i o n 

We f i r s t r e v i e w t h e p r o v i s i o n s o f § 341A.11 w h i c h s e t f o r t h 
g u i d e l i n e s f o r t h e p r o b a t i o n a r y p e r i o d f o r deputy s h e r i f f s : 

The t e n u r e o f e v e r y deputy s h e r i f f h o l d i n g an 
o f f i c e o r p o s i t i o n o f employment u n d e r t h e 
p r o v i s i o n s o f t h i s c h a p t e r s h a l l be c o n d i ­
t i o n a l upon a p r o b a t i o n a r y p e r i o d o f n o t more 
t h a n t w e l v e months, and where such deputy 
s h e r i f f a t t e n d s t h e law enforcement academy 
o f a r e g i o n a l t r a i n i n g f a c i l i t y c e r t i f i e d by 
t h e d i r e c t o r o f t h e Iowa law enforcement 
academy, a p r o b a t i o n a r y p e r i o d o f n o t more 
t h a n s i x months, d u r i n g w h i c h t i m e tKe 
a p p o i n t e e may be removed o r d i s c h a r g e d by t h e 
s h e r i f f ^ T h e r e a f t e r , he may be removed o r 
d i s c h a r g e d , suspended w i t h o u t pay, demoted, 
o r r e d u c e d i n r a n k , o r d e p r i v e d o f v a c a t i o n 
p r i v i l e g e s o r o t h e r p r i v i l e g e s f o r any o f t h e 
f o l l o w i n g r e a s o n s : * * * 

(emphasis added) 

I . 

Your f i r s t q u e s t i o n i s who d e c i d e s how l o n g a deputy 
s h e r i f f ' s p r o b a t i o n p e r i o d w i l l be. I t i s o u r o p i n i o n t h a t t h e 
s h e r i f f i s r e s p o n s i b l e f o r t h i s d e c i s i o n . 

There i s n o t h i n g i n Ch. 341A w h i c h s p e c i f i e s who i s t o 
d e t e r m i n e how l o n g a p r o b a t i o n a r y p e r i o d s h o u l d be. However, we 
b e l i e v e o t h e r p r o v i s i o n s i n t h a t c h a p t e r p r o v i d e a s s i s t a n c e i n 
a n s w e r i n g t h i s q u e s t i o n . Under §§ 341A.8 and 341A.13, the 
s h e r i f f i s r e s p o n s i b l e f o r f i l l i n g c i v i l s e r v i c e v a c a n c i e s f r o m 
l i s t s c e r t i f i e d by t h e c i v i l s e r v i c e commission. Once h i r e d , t h e 
s h e r i f f i s a u t h o r i z e d by s t a t u t e , s u b j e c t t o e x p r e s s g u i d e l i n e s , 
t o t e r m i n a t e e i t h e r p r o b a t i o n a r y o r permanent-rank d e p u t i e s . 
S e c t i o n s 341A.11-.12. I n sum, w h i l e t h e s h e r i f f i s r e q u i r e d t o 
comply w i t h t h e p r o v i s i o n s o f Ch. 341A, t h e s h e r i f f r e m a i n s t h e 
a c t u a l employer o f deputy s h e r i f f s and o v e r s e e s t h e s e d e p u t i e s i n 
the p e r f o r m a n c e o f t h e d u t i e s t o be p e r f o r m e d b y the s h e r i f f ' s 
o f f i c e . See §§ 331.651-331.660. We t h e r e f o r e b e l i e v e t h e 
s h e r i f f ' s g e n e r a l a u t h o r i t y o v e r t h e h i r i n g , s u p e r v i s i o n , and 
h i r i n g o f deputy s h e r i f f s encompasses t h e a u t h o r i t y t o d e t e r m i n e 
t h e l e n g t h o f t h e p r o b a t i o n a r y p e r i o d f o r d e p u t y s h e r i f f s under, 
§ 341A.11, s u b j e c t o f c o u r s e t o the e x p r e s s l i m i t a t i o n s o f t h a t 
s e c t i o n emphasized above. That i s , under § 341A.11 t h e s h e r i f f 
may p l a c e a deputy on p r o b a t i o n f o r any p e r i o d o f t i m e up t o 
t w e l v e months, u n l e s s t h e deputy a t t e n d s a c e r t i f i e d l aw e n f o r c e -
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ment t r a i n i n g program, i n w h i c h case th e s h e r i f f may p l a c e a 
deputy -on p r o b a t i o n f o r any p e r i o d o f t i m e n o t t o exceed s i x 
months. 

I I . 

Your n e x t q u e s t i o n i s how a deputy o f f i c e r ' s p r o b a t i o n a r y 
p e r i o d under § 3 4 l A . l l i s t o be c a l c u l a t e d . I n p a r t i c u l a r , you 
ask when the p r o b a t i o n a r y p e r i o d i s t o b e g i n and end i n t h e e vent 
a deputy i s h i r e d and s u b s e q u e n t l y a t t e n d s t h e l a w enforcement 
academy. I t i s our o p i n i o n t h a t t h e p r o b a t i o n a r y p e r i o d may be 
c a l c u l a t e d by r e f e r e n c e t o § 341A.11. 

As an i n i t i a l m a t t e r , Ch. 341A o n l y p r o v i d e s f o r two c l a s s i ­
f i c a t i o n s o f deputy s h e r i f f s : t h o s e o n ' p r o b a t i o n a r y s t a t u s and 
t h o s e who assume permanent s t a t u s upon c o m p l e t i o n o f t h e p r o b a ­
t i o n a r y p e r i o d . See. §§ 341A.11, 341A.12. A c c o r d i n g l y , t h e 
p r o b a t i o n a r y p e r i o d under § 341A.11 must n e c e s s a r i l y commence t h e 
d a t e a deputy I s h i r e d . I f t h e p r o b a t i o n a r y p e r i o d w o u l d com­
mence a t some o t h e r date subsequent to t h e h i r i n g d a t e , t h e 
deputy would h o l d an u n r e c o g n i z e d s t a t u s f o r t h e i n t e r v e n i n g t i m e 
p e r i o d . Such.a s t a t u s i s n o t p e r m i t t e d u n d e r Ch. 341A. 

Once the p r o b a t i o n a r y p e r i o d has commenced, § 341A.11 
p r o v i d e s s p e c i f i c g u i d e l i n e s f o r c a l c u l a t i n g the d u r a t i o n o f t h i s 
p e r i o d . As s e t f o r t h above, t h a t s e c t i o n e x p r e s s l y p r o v i d e s f o r 
a p r o b a t i o n a r y p e r i o d o f not more t h a n t w e l v e months, u n l e s s t h e 
p r o b a t i o n a r y deputy a t t e n d s t h e law enforcement academy o r o t h e r 
c e r t i f i e d t r a i n i n g f a c i l i t y , i n w h i c h case t h e p r o b a t i o n a r y 
p e r i o d i s n o t t o e x t e n d beyond s i x months. I t appears the 
l e g i s l a t u r e i n t e n d e d t h a t a s h o r t e r p r o b a t i o n a r y t e r m was appro­
p r i a t e when a deputy undergoes th e r i g o r o u s t r a i n i n g o f a f o r m a l , 
s t a t e - c e r t i f i e d program as a p a r t o f h i s o r h e r p r o b a t i o n a r y 
term. A c c o r d i n g l y , i f a deputy i s h i r e d and s u b s e q u e n t l y a t t e n d s 
t h e law enforcement academy, i t i s o u r o p i n i o n t h a t t h e p r o b a ­
t i o n a r y p e r i o d b e g i n s on the d a t e t h e deputy i s h i r e d . I f t h e 
deputy a t t e n d s the law enforcement academy o r o t h e r c e r t i f i e d , 
t r a i n i n g f a c i l i t y w i t h i n the f i r s t s i x months o f h i s o r h e r 
employment, t h e n the p?:obationary p e r i o d cannot e x t e n d beyond the 
end o f t h a t s i x - m o n t h p e r i o d . I f , however, the deputy a t t e n d s 
the academy o r o t h e r c e r t i f i e d f a c i l i t y a f t e r t h e f i r s t s i x 
months o f employment, t h e n th e p r o b a t i o n a r y p e r i o d cannot e x t e n d 
beyond e i t h e r t h e d a t e t h e deputy c o m p l e t e s th e t r a i n i n g program 
o r t w e l v e months, w h i c h e v e r i s s h o r t e r . We b e l i e v e t h i s c o n c l u ­
s i o n i s c o n s i s t e n t w Tith t h e l e g i s l a t u r e ' s i n t e n t t h a t t h e p r o b a -

We would c a u t i o n c o u n t y s h e r i f f s t h a t f a i l u r e t o a c t 
r e a s o n a b l y and c o n s i s t e n t l y i n s e t t i n g p r o b a t i o n a r y p e r i o d s f o r 
deputy s h e r i f f s c o u l d r e s u l t i n a l l e g a t i o n s o f d i s c r i m i n a t o r y 
t r e a t m e n t . 

http://34lA.ll
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t i o n a r y p e r i o d o f a deputy who p a r t i c i p a t e s i n a d e s i g n a t e d 
t r a i n i n g program a f t e r assuming a p o s i t i o n as deputy s h e r i f f be 
o f s h o r t e r d u r a t i o n t h a n t h e p r o b a t i o n a r y p e r i o d f o r o t h e r 
d e p u t i e s . Of c o u r s e , i n e i t h e r case a s h o r t e r p e r i o d o f p r o b a ­
t i o n c o u l d be a u t h o r i z e d by t h e s h e r i f f . 

I I I . 

Y our t h i r d q u e s t i o n asks how and f o r what r e a s o n s a deputy 
on p r o b a t i o n may be d i s c h a r g e d . I t i s our o p i n i o n t h a t a deputy 
on p r o b a t i o n may be t e r m i n a t e d a t t h e s h e r i f f ' s d i s c r e t i o n , i f 
r e a s o n a b l e , a t any t i m e d u r i n g the p r o b a t i o n a r y p e r i o d . 

C h a p t e r 341A p r o v i d e s p r o c e d u r a l p r o t e c t i o n s f o r deputy 
s h e r i f f s when d i s c i p l i n a r y a c t i o n i s t a k e n a g a i n s t them. How­
eve r , t h e s e p r o t e c t i o n s c l e a r l y do n o t a p p l y t o d e p u t i e s d u r i n g 
t h e i r p r o b a t i o n a r y p e r i o d . F i r s t , § 341A.11 p r o v i d e s t h a t t h e 
s h e r i f f i s l i m i t e d t o t a k i n g d i s c i p l i n a r y a c t i o n a g a i n s t a deputy 
f o r t h e r e a s o n s enumerated i n § 3 4 1A.1K1) t h r o u g h ( 7 ) . However, 
t h a t same s e c t i o n makes c l e a r t h a t t h e s e l i m i t a t i o n s a p p l y o n l y 
a f t e r a d e puty has s u c c e s s f u l l y c o m pleted t h e p r o b a t i o n a r y 
p e r i o d : 

s The t e n u r e o f e v e r y deputy s h e r i f f h o l d i n g f a 
c i v i l s e r v i c e p o s i t i o n ] s h a l l be c o n d i t i o n a l 
upon a p r o b a t i o n a r y p e r i o d ., d u r i n g 
w h i c h t i m e t h e a p p o i n t e e may be removed o r 
d i s c h a r g e d by the s h e r i f f . T h e r e a f t e r , he 
may be removed o r d i s c h a r g e d , [ o r have o t h e r 
d i s c i p l i n a r y a c t i o n t a k e n a g a i n s t h i m ] , f o r 
any o f t h e f o l l o w i n g r e a s o n s . . . . 

* * * 
(emphasis added) 

Second, § 341A.12 e x p r e s s l y p r o v i d e s f o r c e r t a i n p r o c e d u r e s 
t o be f o l l o w e d i n t h e event t h e s h e r i f f p u r s u e s d i s c i p l i n a r y 
a c t i o n a g a i n s t a d eputy. However, t h i s s e c t i o n a l s o s p e c i f i c a l l y 
s t a t e s t h a t i t s p r o v i s i o n s a p p l y o n l y t o p e r s o n s i n t h e c l a s s i ­
f i e d c i v i l s e r v i c e who have "been p e r m a n e n t l y a p p o i n t e d o r 
i n d u c t e d i n t o c i v i l s e r v i c e under p r o v i s i o n s o f t h i s c h a p t e r . " 
(emphasis added) 

A c c o r d i n g l y , t h e r e a r e no s t a t u t o r y l i m i t a t i o n s on the 
s h e r i f f ' s a u t h o r i t y t o t e r m i n a t e a p r o b a t i o n a r y d e puty nor a r e > 
t h e r e any p r o c e d u r a l p r o t e c t i o n s p r o v i d e d t o p r o b a t i o n a r y depu­
t i e s who a r e t e r m i n a t e d . These f a c t s a r e c o n s i s t e n t w i t h t h e 
g e n e r a l c o n c e p t o f p r o b a t i o n , f o r p r o b a t i o n i s commonly under­
s t o o d as a p e r i o d o f t i m e i n w h i c h a new employee's p e r f o r m a n c e 
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i s e v a l u a t e d w i t h the mutual u n d e r s t a n d i n g t h a t i f t h a t 
p e r formance i s u n s a t i s f a c t o r y , t h e employee may be t e r m i n a t e d . 
However, one commentator has p r o v i d e d the f o l l o w i n g g u i d a n c e i n 
d e t e r m i n i n g what p r o c e d u r a l p r o t e c t i o n s a r e due p r o b a t i o n a r y 
employees who a r e t e r m i n a t e d : 

U n t i l a p r o b a t i o n e r under c i v i l s e r v i c e law 
r e c e i v e s a permanent a p p o i n t m e n t , t h e 
a p p o i n t i n g power o r the department head n e e d 
n o t a f f o r d him a h e a r i n g upon charges b e f o r e 
d i s p e n s i n g w i t h h i s s e r v i c e s a t t h e end o f 
th e p r o b a t i o n a r y p e r i o d . ( f o o t n o t e o m i t t e d ) 
However, i f the charges p l a c e d a g a i n s t t h e 
p r o b a t i o n e r impute, i l l e g a l , d i s h o n e s t o r 
Immoral conduct c a l l i n g t h e employee's good 
name, honor o r i n t e g r i t y i n t o q u e s t i o n so as 
t o s e r i o u s l y j e o p a r d i z e h i s chances o f 
s e c u r i n g a n o t h e r j o b a h e a r i n g must be 
p r o v i d e d . ( f o o t n o t e o m i t t e d ) 

E. M c Q u i l l i n , M u n i c i p a l C o r p o r a t i o n s § 12.248a, (3d ed. 1979). 
Cf. 1982 Op.Att'yGen. 319 (and cases c i t e d t h e r e i n ) ( " C o n s t i t u ­
t i o n a l due p r o c e s s does n o t r e q u i r e n o t i c e and an o p p o r t u n i t y f o r 
a h e a r i n g in. c o n j u n c t i o n w i t h t h e t e r m i n a t i o n o f a c h i e f deputy 
s h e r i f f [ not c o v e r e d by c i v i l s e r v i c e ] u n l e s s the t e r m i n a t i o n i s 
b a s e d on a l l e g a t i o n s o f d i s h o n e s t y , immoral, o r i l l e g a l conduct 
t h a t c a l l i n t o q u e s t i o n t h e t e r m i n a t e d employee's h o n e s t y , 
r e p u t a t i o n , o r good name.") Thus, t h e d e t e r m i n a t i o n o f what 
p r o c e d u r a l p r o t e c t i o n s a r e r e q u i r e d by due p r o c e s s i n t h e t e r m i ­
n a t i o n o f p r o b a t i o n a r y deputy s h e r i f f s depends on t h e f a c t s o f 
each p a r t i c u l a r c a s e . 

The s t a t u s o f a p r o b a t i o n a r y d e puty may-be a n a l o g i z e d t o t h e 
s t a t i i s o f an a t - w i l l employee. Under t h e d o c t r i n e o f a t - w i l l 
employment, an employee s e r v e s a t t h e w i l l o f the e m p l o y e r , and 
may be t e r m i n a t e d f o r any r e a s o n a t any t i m e . See A b r i s z v. 
P u l l e y F r e i g h t L i n e s , I n c . , 270 N.W.2d 454 (Iowa~T978). Though 
t h e Iowa Supreme C o u r t has y e t t o make any e x c e p t i o n s t o t h i s 
d o c t r i n e , t h e C o u r t has n o t e d t h a t e x c e p t i o n s have been r e c o g ­
n i z e d i n o t h e r j u r i s d i c t i o n s where t e r m i n a t i o n o f an a t - w i l l 
employee was f o u n d t o v i o l a t e p u b l i c p o l i c y . I d . a t 455-456 (and 
cas e s c i t e d t h e r e i n ) . Based on t h i s a n a l o g y , and t h e g u i d e l i n e s 
s e t f o r t h by M c Q u i l l i n , above, we w o u l d thus c a u t i o n s h e r i f f s 
s e e k i n g t o t e r m i n a t e p r o b a t i o n a r y d e p u t i e s t o en s u r e t h a t t h e r e 
i s a p r o p e r , r e a s o n a b l e , and a r t i c u l a b l e b a s i s f o r t h e d e c i s i o n 
t o t e r m i n a t e a p a r t i c u l a r deputy. 

F i n a l l y , because a p r o b a t i o n a r y deputy i s n o t e n t i t l e d t o 
t h e p r o c e d u r a l p r o t e c t i o n s o f Ch. 341A. f o r t h e r e a s o n s d i s c u s s e d 
above, the r e q u i r e m e n t o f § 341A.12 t h a t a deputy may be t e r m i -
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n a t e d " o n l y upon w r i t t e n a c c u s a t i o n o f the c o u n t y s h e r i f f " i s 
i n a p p l i c a b l e . A c c o r d i n g l y , a s h e r i f f may t e r m i n a t e a deputy 
s h e r i f f i n any manner w h i c h t h e s h e r i f f r e a s o n a b l y b e l i e v e s i s 
s u f f i c i e n t t o i n f o r m t h e deputy o f t h e t e r m i n a t i o n . 

I n c o n c l u s i o n , i t i s our o p i n i o n t h a t : 1) The c o u n t y s h e r i f f 
i s t o d e t e r m i n e the l e n g t h o f a deputy s h e r i f f ' s p r o b a t i o n , 
s u b j e c t t o t h e e x p r e s s l i m i t a t i o n s o f § 341A.11. 2) The term o f 
p r o b a t i o n commences t h e date a deputy i s h i r e d . I f t h e deputy 
a t t e n d s t h e law enforcement academy o r o t h e r c e r t i f i e d t r a i n i n g 
f a c i l i t y w i t h i n the f i r s t s i x months o f employment, t h e p r o b a ­
t i o n a r y p e r i o d cannot exceed s i x months. I f t h e d e p u t y a t t e n d s 
the academy o r o t h e r c e r t i f i e d f a c i l i t y a f t e r t h e f i r s t s i x 
months o f employment, the p r o b a t i o n a r y p e r i o d c a n n o t e x t e n d 
beyond t h e d a t e the deputy c o m p l e t e s t h e t r a i n i n g program o r 
t w e l v e months, w h i c h e v e r i s s h o r t e r . 3) The p r o t e c t i o n s a f f o r d e d 
permanent r a n k d e p u t i e s under §§ 341A.11 and 341A.12 are n o t 
a p p l i c a b l e t o p r o b a t i o n a r y d e p u t i e s . I n s t e a d , a deputy on 
p r o b a t i o n may be t e r m i n a t e d by t h e s h e r i f f a t any t i m e d u r i n g t h e 
p r o b a t i o n a r y p e r i o d i f the s h e r i f f has a p r o p e r r e a s o n f o r t h e 
t e r m i n a t i o n and n o t i f i e s t h e deputy o f t h e t e r m i n a t i o n i n a 
r e a s o n a b l e manner. 

C o n c l u s i o n 

S i n c e r e l y 

TOW:rep 



HUMAN SERVICES: MEDICAID: CONFIDENTIALITY. Iowa Code §§ 68A, 7 , 
217.30, 24 9 A. 3, 249A.4; 498 T..A.C. $ 7 5 . 1 ( 1 ) , 498 I.A.C. Ch. 79, 
498 I.A.C. § 7 9 . 2 ( 2 ) - ( 4 ) : 498 I.A.C. § 79.3; 42 U.S.C. 
§ 1396a(A)(30) . The Department o f Human ' S e r v i c e s may compel 
M e d i c a i d p r o v i d e r s t o make M e d i c a i d p a t i e n t r e c o r d s a v a i l a b l e f o r 
program r e v i e w e i t h e r t h r o u g h program s a n c t i o n s or t h r o u g h 
enforcement of an a d m i n i s t r a t i v e subpoena. Such r e v i e w does n e t 
b r e a c h t h e p a t i e n t ' s c o n f i d e n t i a l i t y . ( W i l l i a m s t o Reagen, 
Commissioner, Human S e r v i c e s , 10/11/84) #84-10-4(L) 

Dr. M i c h a e l V. Reagen, Ph.D. O c t o b e r .11, 1984 
Commissioner 
Iowa Department of Human S e r v i c e s 
F i f t h F l o o r , Hoover B u i l d i n g 
L 0 C A L 

Dear Commissioner Reagen: 

E s s e n t i a l l y , you ask t h r e e q u e s t i o n s c o n c e r n i n g the a b i l i t y 
o f the Iowa Department o f Human Servi c e ? . (XDHG) uo a u d i t t h e 
r e c o r d s o f m e d i c a l s e r v i c e p r o v i d e r s p a r t i c i p a t i n g i n the 
Mcd 1 c a i d Program. 

1. May IDRS compel p r o v i d e r s to make a v a i l a b l e , t o IDHS 
r e p r e s e n t a t i v e s p r o v i d e r r e c o r d s c o n c e r n i n g M e d i c a i d , 
p a t i e n t s ? 

2. Does r e v i e w o f p r o v i d e r M e d i c a i d r e c o r d s by IDHS r e p r e ­
s e n t a t i v e s b r e a c h - c o n f i d e n t i a l i t y • between t h e M e d i c a i d 
p r o v i d e r and M e d i c a i d p a t i e n t s ? 

3. May IDHS r e q u i r e t h e p r o v i d e r t o submit p a t i e n t r e c o r d s 
o r c o p i e s t o IDHS r e p r e s e n t a t i v e s f o r r e v i e w ? 

I . May M e d i c a i d p r o v i d e r s be r e q u i r e d t o s u p p l y M e d i c a i d 
p a t i e n t r e c o r d s t o DHS on r e q u e s t ? 

Iowa Code § 249A.4 and 42 U.S.C. § 1396a(A)(30) p l a c e upon 
t h e Commissioner o f IDRS the r e s p o n s i b i l i t y for- the p r o m u l g a t i o n 
and e n f o r c e m e n t of r e g u l a t i o n s " t o s a f e g u a r d a g a i n s t u n n e c e s s a r y 
u t i l i z a t i o n ... and t o a s s u r e t h a t payments a r e c o n s i s t e n t w i t h 
e f f i c i e n c y , economy and q u a l i t y o f c a r e . " I d . The p o r t i o n s o f 
t h o s e r e g u l a t i o n s p e r t i n e n t t o t h i s i n q u i r y are found i n 498 
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I.A.C. C h a p t e r 79. S p e c i f i c a l l y , 498 I.A.C. § 79.3 d e l i n e a t e s 
the d u t i e s o f M e d i c a i d p r o v i d e r s t o keep r e c o r d s and make t h e n 
a v a i l a b l e t o IDHS a u d i t o r s . 

P r o v i d e r s o f s e r v i c e s h a l l m a i n t a i n c l i n i c a l 
and f i s c a l r e c o r d s i n s u p p o r t o f s e r v i c e s f o r 
w h i c h a charge i s made to the program and 
s h a l l make suc h , r e c o r d s a v a i l a b l e t o d u l y 
a u t h o r i s e d r e p r e s e n t a t i v e s o f t h e department 
on r e q u e s t . The f i s c a l r e c o r d s s h a l l s u p p o r t 
each i t e m o f s e r v i c e f o r w h i c h a charge i s 
made t o t h e program and the c l i n i c a l r e c o r d s 
s h a l l s p e c i f y the p r o c e d u r e or p r o c e d u r e s 
p e r f o r m e d , t h e d a t e s o f s e r v i c e , the medica­
t i o n s o r o t h e r s u p p l i e s o r s e r v i c e s p r e ­
s c r i b e d o r p r o v i d e d t o the r e c i p i e n t t o g e t h e r 
w i t h i n f o r m a t i o n c o n c e r n i n g p r o g r e s s o f 
t r e a t m e n t . Such c l i n i c a l and f i s c a l r e c o r d s 
s h a l l be r e t a i n e d f o r a minimum o f f i v e 
y e a r s . A f t e r f i v e y e a r s t h e r e c o r d s may be 
d e s t r o y e d . ) 

I d . 

Ey r e q u i r i n g p r o v i d e r s t o document i n d e t a i l the. s e r v i c e s 
w h i c h t h e y p r o v i d e , IDHS encourages s p e c i f i c f o c u s e d t r e a t m e n t 
and encourages t r e a t m e n t c o n t i n u i t y and c o n s i s t e n c y . F u r t h e r , by 
r e q u i r i n g d e t a i l e d c l i n i c a l r e c o r d s , § 79.3 a s s i s t s IDHS in. 
d e t e r m i n i n g whether th e s e r v i c e s were p r o p e r l y p r o v i d e d , o r 
p r o v i d e d a t a l l . I n t h i s manner, § 79.3 a s s i s t s i n the e f f i c i e n t 
and e c o n o m i c a l o p e r a t i o n o f t h e M e d i c a i d program. 

A r u l e i s h e l d t o be w i t h i n an agency's power t o adopt when 
a r a t i o n a l agency c o u l d c o n c l u d e t h a t t h e r u l e i s w i t h i n i t s 
d e l e g a t e d a u t h o r i t y . H i s e r o t e Homes, I n c . v . Riedmann, 277 
K.W.2d 911 (Iowa 1979); Community "~Scho~oinDl s t r i c t "v. " C T v i l R i g h t s 
Commission, 2/7 N .W.2d 9T>7 (Iowa 1079). Because the r e c o r d 
k e e p i n g r u l e s s e r v e t h e p u rpose s t a t e d i n t h e s t a t u t e , IDHS can 
r e a s o n a b l y c o n c l u d e t h a t a d o p t i o n o f such r e c o r d k e e p i n g s t a n ­
dards i s w i t h i n i t s d e l e g a t e d a u t h o r i t y . A c c o r d i n g l y , t h o s e 
r u l e s a r e w i t h i n the agency's power t o adopt p u r s u a n t t o Iowa 
Code §§ 17A.4 et.. seq. Once d u l y p r o m u l g a t e d , the r e c o r d k e e p i n g 
s t a n d a r d s a c q u i r e d t h e f o r c e and e f f o r t o f a l e g i s l a t e d s t a t u t e . 
Conw-nity S c h o o l D i s t r J . c t _ v . _ _ C i v i l Ri.yvrjs_ Commission, 277 N.W. 2d 
907 , 909 (Iowa" !v79) ; Young P l u m b i n g '&"Heating Co. v. N a t u r a l 
Resources C o u n c i l , 276 N.W.~2d 377, 3"8"2 "(Iowa" 1979"). " " ) 
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A c c o r d i n g l y , § 7 9.3 c r e a t e s a l e g a l duty t h a t p r o v i d e r s n o t 
o n l y m a i n t a i n adequate r e c o r d s , b u t a l s o t h a t they "make such 
r e c o r d s a v a i l a b l e ro d u l y a u t h o r i s e d r e p r e s e n t a t i v e s o f the 
department on r e q u e s t . " § 7 9.3. The Department has two methods 
o f e n f o r c i n g § 79.3. 

The f i r s t method i s . the- i n v o c a t i o n o f program s a n c t i o n s . 
IDHS has the l e g a l a u t h o r i t y t o impose s a n c t i o n s a g a i n s t a p r o ­
v i d e r , 498 I.A.C. § 7 9 . 2 ( 4 ) ( a ) , f o r " [ f ] a l l u r e t o d i s c l o s e o r t o 
make, a v a i l a b l e t o the department o r i t s a u t h o r i . z e c agent, r e c o r d s 
o f s e r v i c e s p r o v i d e d t o m e d i c a l a s s i s t a n c e - r e c i p i e n t s and r e c o r d s 
o f payments made f o r those s e r v i c e s . " 498 I.A.C. § 7 9 . 2 ( 2 ) ( d ) . 
The s a n c t i o n imposed may range from a. term o f p r o b a t i o n t o p r o ­
v i d e r t e r m i n a t i o n , 498' I.A.C. § 7 9 . 2 ( 3 ) , depending upon the 
f a c t o r s , l i s t e d i n 498 I.A.C. § 79.2(4) ( b ) . 

The second method o f s e c u r i n g r e c o r d s i s t h r o u g h the i s s u ­
ance and enforcement, o f a d m i n i s t r a t i v e fmbpeenas. 

A d m i n i s t r a t i v e a g e n c i e s a r e n o r m a l l y i n v e s t e d 
with, b r o a d i n v e s t i g a t i v e powers t o e n a b l e 
them t o e f f e c t i v e l y c a r r y out t h e i r l e g i s l a ­
t i v e mandates. A g e n c i e s w i t h a u t h o r i t y t o 
conduct i n v e s t i g a t i o n s f o r t h e purpose o f 
a s c e r t a i n i n g p r o b a b l e cause f o r t h e i n s t i t u ­
t i o n o f a contested, case have powers com­
p a r a b l e t o thos e o f a gr a n d j u r y . U n i t e d 
S t a t e s v. P o w e l l , 379 U.S. 48, 57, 85 S.Ct. 
248, 25~4^3"57"B" L.Ed.2d 112, 119 (1964); 
U n i t e d S t a t e s v. Morton S a l t Co., 338 U.S. 
o37~TW^7;371 (J-sTC'tTTST'rmT1^ L.Ed. 401, 
411 (1950); Okiahoma Pre a s Pub 1 ishins>__Co^ v. 
W a l l i n g , 327^7S~IBFV~^In7""b^ T7€i. ^ 4 , 
5W." 9" 0 L.Ed. 614 , 6 3 4 (1946>; P a i s one v. 
U n i t e d S t a t e s , 205 F.2d 734, 737 ("5th"C"ir.), 
c e r t . "de'niedT 346 U.S. 864, 74 S.Ct. 103, 98 
LTEdT. 37TTT953). 

C o u r t s have, beet; c a u t i o u s t o i n t e r f e r e w i t h 
agency subpoena powers e x c e p t t o p r e s e r v e due 
p r o c e s s r i g h t s . 

C i v i l R i g h t s jOomm 1 s s i o n y \ _ _ C i t y o f Den Moines , 313 N.W.2d 491, 
W5 (Iowa* 1981). 
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IDHS i s empowered t o i s s u e and j u d i c i a l l y e n f o r c e i n v e s t i g a ­
t i v e , subpoenas so t h a t the agency may "d e t e r m i n e whether i t 
s h o u l d i n s t i t u t e a c o n t e s t e d case p r o c e e d i n g . " Iowa Code 
§ 17A. 13 {1) . Thus , provider, p a t i e n t r e c o r d s nay be subpoenaed 
where IDHS seeks t o determine i f a program v i o l a t i o n i s p r e s e n t 
x ^ a r r a n t i n g t h e i m p o s i t i o n o f program s a n c t i o n s and t h e i n i t i a t i o n 
o f a c o n t e s t e d case p r o c e e d i n g . 

A c c o r d i n g l y , t h e answer to your f i r s t q u e s t i o n i s ye;:;: 
M e d i c a i d p r o v i d e r s a re r e q u i r e d t o make M e d i c a i d p a t i e n t r e c o r d s 
a v a i l a b l e f o r IDHS i n s p e c t i o n and those p r o v i d e r s loay be com­
p e l l e d t o do so,. 

I I . Does IDHS r e v i e w b r e a c h t h e c o n f i d e n t i a l i t y between 
p r o v i d e r and p a t i e n t ? 

The answer t o your second q u e s t i o n i s no. F u r t h e r 
c o n f i d e n t i a l i t y i s m a i n t a i n e d . M e d i c a i d p a t i e n t s e x p r e s s l y 
a u t h o r i z e IDHS r e v i e w when they a p p l y f o r M e d i c a i d b e n e f i t s . 

Each M e d i c a i d a p p l i c a n t e x p r e s s l y a u t h o r i s e s IDHS to examine 
t h e a p p l i c a n t ' s h e a l t h c a r e r e c o r d s by s i g n i n g a " C e r t i f i c a t i o n 
S t a t e m e n t " , w h i c h p r o v i d e s as f o l l o w s : 

I u n d e r s t a n d t h a t F e d e r a l and S t a t e lav; and 
r u l e s p e r m i t a c c e s s by a u t h o r i z e d F e d e r a l and 
S t a t e o f f i c i a l s t o M e d i c a i d p r o v i d e r r e c o r d s . 
I a l s o f u l l y u n d e r s t a n d t h a t my acceptance_ o f 
T i t l e XIX -_Medies 1 A s s i ^ a j i c e > _ i s my c o n c e n t 
f o r t h e s e a u t h o r i s e d p e r s o n s t o have a c c e s s 
t o _ my m e d i c a l o r o t h e r hea1th" c a r e r e c o r d s 
d u r i n g the" " time I am " e l i g i b l e f o r M e d i c a l 
A s s i s t a n c e as n e c e s s a r y t o • v e r i f y a p p r o p r i a t e 
M e d i c a i d payment. 

(Emphasis s u p p l i e d . ) C l e a r l y , when IDHS pays f o r m e d i c a l s e r ­
v i c e s " M e d i c a l A s s i s t a n c e " has been a c c e p t e d . The above 
c e r t i f i c a t i o n s t a t e m e n t o p e r a t e s as a conse n t f o r IDHS a c c e s s t o 
the M e d i c a i d p a t i e n t ' s r e c o r d s . I n t h i s l i g h t , i t i s c l e a r t h a t 
the M e d i c a i d p a t i e n t has w a i v e d any p r i v a c y i n t e r e s t between the 
p a t i e n t and t h e p r o v i d e r , as t o IDHS. Such a w a i v e r may a l s o be 
vi e w e d as a r e l e a s e of t h e p r o v i d e r from any e t h i c a l o r l e g a l 
o b l i g a t i o n t o r e f u s e IDHS a c c e s s . 

The c o n c l u s i o n t h a t t h i s w a i v e r a u t h o r i z e s IDHS r e v i e w o f 
p r o v i d e r r e c o r d s i s s u p p o r t e d by t h e f a c t t h a t c o n f i d e n t i a l i t y i s 
m a i n t a i n e d w i t h i n IDHS. 
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M e d i c a i d p a t x l e n t s are the " i n d i v i d u a l s r e c e i v i n g s e r v i c e s , 
or a s s i s t a n c e from th e department". • Iowa Code § 2 1 7 . 3 0 ( 1 ) ; see 
a l s o Iowa Code § 249A . 3 ; 498 I.A.C. § 7 5 . 1 ( 1 ) ; P e n n s y l v a n i a 
I 5hareac e \ i 1 1 ca 1 A s s ' n v. Department o f P u h l i c _ W e l f a r e " , " 5~4~2 F.Su'pp. 
1341;/":G'55-5"S" (W.D. Penn . T9~ST) . IDHS iTTtaTuTorO.y . compelled , 
upon c r i r a i n a l p e n a l t y , to h o l d as c o n f i d e n t i a l , i n f o r m a t i o n 
r e l a t i n g to t h o s e i n d i v i d u a l s , Iowa Code § 217.30; 498 I.A.C. 
Chapter 9.. As c o n f i d e n t i a l i t y i s m a i n t a i n e d , and t h e patient has 
a g r e e d t o a c c e s s by IDHS, the patient's i n t e r e s t i n p r i v a c y i s 
n o t i n f r i n g e d upon. A c c o r d i n g l y , the e t h i c a l and l e g a l 
c o n f i d e n t i a l i t y r e s t r a i n t s p e r c e i v e d by the v a r i o u s p r o v i d e r s do 
n o t c o n f l i c t with the Department's r i g h t of a c c e s s . 

I I I . May IDHS r e q u i r e p r o v i d e r s to submit p a t i e n t r e c o r d s o r 
c o p i e s f o r r e v i e w ? 

IDHS i n t e r p r e t s the language of 498 I.A.C. § 79.3, r e q u i r i n g ' 
p r o v i d e r s t o "make such r e c o r d s a v a i l a b l e t o a l l o w IDHS t o 
r e q u i r e p r o v i d e r s t o submit r e c o r d s to IDHS f o r i n t e r n a l r e v i e w 
r a t h e r than o n - s i t e , r e v i e w a t t h e p r o v i d e r ' s f a c i l i t y . I n 
a n a l y s i n g t h i s i n t e r p r e t a t i o n , a b a l a n c e must be s t r u c k between 
the d i c t a t e s o f e f f e c t i v e program a d m i n i s t r a t i o n and the 
p a t i e n t ' s r ight. o f p r i v a c y . 

The i n t e r e s t o f IDHS i n the e f f i c i e n t and e c o n o m i c a l a d m i n i ­
s t r a t i o n o f the M e d i c a i d program i s w e l l r e c o g n i z e d as a v a l i d 
and i m p o r t a n t c o n c e r n . 42 U.S.C. § 1 3 9 6 a ( A ) ( 3 0 ) ; P e n n s y l v a n i a 
P h a r m a c e u t i c a l A s s ' n v. . Dept. o f P u b l i c V.&]fare, 5T2 F.Supp. 
'rT&7~'T&5^^Ttf^K^TMrT^T7Towa™Co'He'T''249A . 4 . Such 
e f f i c i e n c y and economy e n a b l e s IDHS t o a s s i s t a' maximum number o f 
poor o r d i s a b l e d i n d i v i d u a l s . 

S u b m i s s i o n of r e c o r d s by p r o v i d e r s a l l o w s IDHS t o conduct 
i n t e r n ^ 1 r e v i e w s w i t h o u t the need t o t r a n s p o r t and house IDHS 
s t a f f f o r each a u d i t . These i n t e r n a l r e v i e w s r e q u i r e fewer 
program r e s o u r c e s t h a n o n - s i t e r e v i e w s . F u r t h e r , i n t e r n a l 
r e v i e w s e n a b l e IDHS t o conduct cost-ber-ef i c i a l s p o t c h e c k s . 
These I n t e r n a l r e v i e w s maximize the r e s o u r c e s o f t h e program 
i n t e g r i t y s t a f f so t h a t program r e s o u r c e s a r e not w a s t e d on a 
l a r g e a u d i t i n g s t a f f , nor e x c e s s i v e program overpayments made t o 
d i s h o n e s t or c a r e l e s s p r o v i d e r s . 

The o p p o s i n g p r i v a c y i n t e r e s t i s not so d e f i n a b l e . As n o t e d 
above-,, c o n f i d e n t i a l i t y i s m a i n t a i n e d , so t h a t no s u b s t a n t i v e 
i n f r i n g e m e n t , o f the p r i v a c y r i g h t t a k e s p l a c e . F u r t h e r , each 
M e d i c a i d a p p l i c a n t e x p r e s s l y w a i v e s any r e m a i n i n g o b j e c t i o n , t o 
IDHS e x a m i n a t i o n . Thus, the p a t i e n t ' s r i g h t o f p r i v a c y does n o t 
c o n f l i c t , w i t h t h e agency' a i n t e r p r e t a t i o n of £ 79.3 r e q u i r i n g 
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p r o v i d e r s t o p h y s i c a l l y submit p a t i e n t r e c o r d s o r c o p i e s t h e r e o f . 
The i n t e r e s t o f t h e p a t i e n t i n p r i v a c y , sought t o be p r o t e c t e d by 
the p r o v i d e r , i s b e i n g p r o t e c t e d by IDRS. 

T r a d i t i o n a l l y , t h e c o u r t s a f f o r d " g r e a t d e f e r e n c e ... t o t h e 
de t & n o i n a t i on * o f r e g u l a t i o n s and r u l i n g s i s s u e d by the a d m i n i ­
s t r a t i v e body c h a r g e d w i t h t h e i r e n f o r c e m e n t . " L.7IB G r a p h i c 
Art?: T.nt' 1 Union v. Empl o y i n g P r i j i t e r g A s s o c • , 416~ F. Supp. 760 
(S.i";. Iowa 1976"); see a'lso. Staege y. U n i t e d S t a t e s P a r o l e Comm., 
671 F . 2 d 266 (8th. C i r . "T582)"; Anderson v . ' H e c k l e r , 726~"P. 2d Tbb 
( 8 t h C i r . 1 9 8 4 ) . P h r a s e d a l t e r n a t i v e l y , t h e c o u r t s g i v e a d m i n i ­
s t r a t i v e a g e n c i e s "a r e a s o n a b l e range o f i n f o r m e d d i s c r e t i o n i n 
the i n t e r p r e t a t i o n and a p p l i c a t i o n o f t h e i r own a d m i n i s t r a t i v e 
r u l e s , " Datteron v. Neuman B r o s . , I n c . , 339 K.W,2d 1 6 0 , 162 (Iowa 
1 9 8 3 ) . See_ a l s o , Comaiun"t.ty "ScbToo 1 D i s t r i c t v._ C i v i 1 R i g h t s 
Cotm. , 277~lOT .2c l 9t«7,'"9W-10 (Iow¥'"T9'79)7 C i t y ' orH&avenporfc V 
P u b l i c Employment r e l a t i o n s B o a r d , 264 N.W.2lTT0~7 , ' 3 1 2 - 3 1 3 (Tow a 
1 9 7 ^ ) . As th e " a g e n c y * s i n t e r p r e t a t i o n " i s a l o g i c a l and s e n s i b l e 
i n t e r p r e t a t i o n " , Dataeron v. Kemaa.n B r o s . , I n c . , a t 1 6 2 , and 
r e i i icmable i n l i g n t "of th~e l a c k o f c o u n t e r v a i l i n g i n t e r e s t s , ' we 
c o n c l u d e t h a t IDHS may r e q u i r e M e d i c a i d p r o v i d e r s t o p h y s i c a l l y 
submit c o p i e s o f M e d i c a i d p a t i e n t f i l e s f o r program r e v i e w . 

I n summary, the Department of Human S e r v i c e s may compel 
M e d i c a i d p r o v i d e r s t o make M e d i c a i d p a t i e n t r e c o r d s a v a i l a b l e f o r 
program r e v i e w e i t h e r t h r o u g h program s a n c t i o n s o r through, 
enforcement of an a d m i n i s t r a t i v e subpoena. Such r e v i e w does n o t 
br e a c h the p a t i e n t ' s c o n f i d e n t i a l i t y because such r e v i e w i s 
e x p r e s s l y c o n s e n t e d t o by each M e d i c a i d a p p l i c a n t . F i n a l l y , t h e 
agency's r e q u i r e m e n t t h a t p r o v i d e r s p h y s i c a l l y submit c o p i e s o f 
M e d i c a i d p a t i e n t r e c o r d s i s a r e a s o n a b l e i n t e r p r e t a t i o n or 49S 
I.A.C. 5 7 9 . 3 . 

R e s p e c t f u l l y , 

Matthew W. W i l l i a m s 
A s s i s t a n t A t t o r n e y G e n e r a l 

KWW/jfca 



COUNTIES: Assessor and Auditor. Iowa Code §§ 441.17, 441.26, 
558.8, 558.57, 558.61, 558.62, 558.63, 558.67 (1983). In main­
taining records of r e a l property ownership for tax purposes, 
county assessors and auditors have l i t t l e d i s c r e t i o n to question 
the v a l i d i t y of instruments of conveyance f i l e d with the county 
recorder. (Smith to C r i s w e l l , Warren County Attorney, 10/2 3/8 4) 
#84-10-6(L) 

Mr. John W. C r i s w e l l 
Warren County Attorney 
Indianola, Iowa 50125 

Dear Mr. C r i s w e l l : 

You have requested the opinion of the Attorney General as 
follows: 1) Is a deed which i s v a l i d to vest t i t l e also v a l i d to 
cause tax r o l l s to be changed from grantor to grantee? 2) Would 
the Iowa T i t l e Standards be proper guidelines f o r the assessor 

" ^ and auditor i n the maintenance of tax assessment r o l l s ? 3) Under 
some circumstances may an assessor or auditor possibly be g u i l t y 
of malfeasance of o f f i c e for f a i l i n g to change tax r o l l s a f t e r a 
deed, v a l i d pursuant to Iowa T i t l e Standards, has been f i l e d or a 
change of t i t l e has been issued by the Clerk? 

To rephrase the questions you ask, i t appears that you are 
Inquiring as to what d i s c r e t i o n , i f any, a county auditor or 
assessor has to refuse to change the records maintained by h i s or 
her o f f i c e because of alleged discrepancies i n the names of 
par t i e s or errors i n a l e g a l d e s c r i p t i o n i n an instrument of 
conveyance. 

Questions concerning the degree of d i s c r e t i o n inherent i n 
the o f f i c e of county auditor have been the subject of other 
attorney general's opinions. This o f f i c e has previously held 
that the auditor has no d i s c r e t i o n to r e j e c t a deed with an 
erroneous d e s c r i p t i o n but must enter the same upon the transfer 
records, 1932 Op.Att'yGen. 181 and 1976 Op.Att'yGen. 883; that 
the auditor must change the name of the owner on the p l a t books 
when a quit claim deed i s received, 1938 Op.Att'yGen. 177; and 
that the auditor may not refuse to enter i n the transfer books a 
deed signed by a surviving j o i n t owner of property held i n j o i n t 
ownership and may not even require an a f f i d a v i t of the p r i o r 
death of the other tenant, 1962 Op.Att'yGen. 104. 
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j A 1980 opinion of t h i s o f f i c e , following a review of the 
e a r l i e r opinions on the subject, reached the conclusion that 
". . . these opinions indicate that the function of the auditor 
in|entering conveyances upon the transfer books and i n changing 
the designation of the p l a t books i s purely m i n i s t e r i a l . " 1980 
Op.Att'yGen. 798. That same opinion, i n holding that the auditor 
must record the name of a quit claim grantee i n the County's P l a t 
Book, stated that " . . . we do not believe the l e g i s l a t u r e 
intended the Auditor to have the authority to question the 
v a l i d i t y of conveyances i n order to determine ownership f o r 
taxation purposes." Id. 

P r i o r opinions have not addressed the r o l e of the county 
assessor i n maintaining the assessment r o l l s . However a c a r e f u l 
search of relevant statutes has f a i l e d to d i s c l o s e authority 
which would vest the assessor with d i s c r e t i o n to refuse changing 
records of ownership of r e a l property because of perceived 
i r r e g u l a r i t i e s i n instruments of conveyance f i l e d with the county 
recorder. 

Iowa Code § 558.67 requires the auditor to correct errors 
appearing i n the transfer books, to n o t i f y the grantee of any 
error i n description discovered i n an instrument f i l e d f o r 

^.transfer, and to permit the p a r t i e s to correct the error before 
completing the transfer. The 1932 and 1976 opinions, supra, h e l d 
that i f the parties f a i l to correct an error i n an instrument 
a f t e r notice from the auditor, the auditor may not refuse to 
enter the transaction i n the transfer books. 

In answer, then, to the question implied i n your opinion 
request, a county auditor or assessor has l i t t l e , i f any, 
d i s c r e t i o n to refuse to change the records maintained by h i s or 
her o f f i c e because of discrepancies or errors discovered i n 
instruments of conveyance. 

This o f f i c e i s reluctant to speculate concerning circum­
stances i n which future conduct might v i o l a t e c r i m i n a l or penal 
statutes and cannot therefore answer your t h i r d question. 

Sincerely, 
* 

MICHAEL H. SMITH 
Assistant Attorney General 

MHSrrcp 



AUDITORS/REAL ESTATE TRANSFERS. Iowa Code Chapters 355, 409, 
589, 592; §§ 306.21, 331.507(2)(a), 441.65, 714.16 (1983); 1984 
Iowa Acts, H.F. 4. Under amendment to Section 331.507(2)(a) the 
auditor i s to charge a fee for each separate p l a t t e d l o t , as well 
as each separate parcel, which i s conveyed i n a single instrument 
of transfer, with a f i f t y d o l l a r maximum. "Platted l o t " r e f e r s 
to l o t s contained i n a subdivision p l a t and referred to by l o t 
number i n an instrument of transfer. The d e f i n i t i o n of " p a r c e l " 
under the p r i o r statute i s relevant under the statute as amended. 
(Ovrom to Huffman, Pocahontas County Attorney, 10/23/84) #84-10-7(L) 

Mr. H. Dale Huffman 
Pocahontas County Attorney 
15 N.W. 3rd Ave. 
P.O. Box 35 
Pocahontas, Iowa 50574 

Dear Mr. Huffman: 

You asked our opinion concerning an amendment to Sec­
t i o n 331.507 of the Iowa Code which authorizes the county auditor 
to c o l l e c t a fee for transfers of r e a l estate. 

P r i o r to amendment the section allowed the auditor to 
c o l l e c t a f i v e d o l l a r fee "fo r each separate parcel of r e a l 
estate described i n a deed." Iowa Code Section 331.507 (1983). 

Iowa Code Section 331.507 (1983) stated: 
•k it * 

2. The auditor i s e n t i t l e d to c o l l e c t the 
following fees: 

a. For a transfer of property made i n the 
transfer records, f i v e d o l l a r s for each 
separate parcel of r e a l estate described i n a 
deed or transfer of t i t l e c e r t i f i e d by the 
clerk. However, i f more than ten parcels of 
r e a l estate are described i n one instrument 
and the parcels are contiguous or separated 
only by a public street or highway, the fee 
s h a l l not exceed f i f t y d o l l a r s . A parcel of 
r e a l estate located outside of the corporate 
l i m i t s of a c i t y includes a l l unplatted land 
described i n a deed or transfer of t i t l e 
l y i n g within one numbered section of land. 

* •* * 
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The l a s t sentence of the p r i o r statute also stated: "A parcel of 
r e a l estate located outside of the corporate l i m i t s of a c i t y 
includes a l l unplatted land described i n a deed or transfer of 
t i t l e l y i n g within one numbered sect i o n of land." Id. The 
amended section allows the auditor to c o l l e c t a f i v e "cTollar fee 
for "each separate p l a t t e d l o t " and " f o r each separate parcel of 
contiguous land l y i n g within one unplatted section and described 
i n one instrument of t r a n s f e r . " 1984 Iowa Acts, H.F. 4. You 
ask the meaning of the amendment to Section 331.507. 

I n i t i a l l y we note that both the p r i o r statute and the 
amended statute provide a f i f t y d o l l a r maximum fee f o r property 
described i n a single instrument of transfer and which i s contig­
uous or separated only by a public street or highway. See 
Section 331.507(2)(a) (1983) and Section 331.507(2)(a) as 
amended, set f o r t h i n footnotes 1 and 2. An attorney general's 
opinion holds that a l l e y s are treated the same as p u b l i c streets 
and highways. 1946 Op.Att'yGen. 47. However, when fewer than 
ten parcels or l o t s are being conveyed they are not considered 
contiguous i f separated by a s t r e e t , highway, or a l l e y ; the 
waiver of separation by street, highway, or a l l e y applies only 
when determining the maximum fee to be. charged. Id. For the 
purposes of t h i s opinion we w i l l assume that fewer than ten l o t s 
„are being conveyed so that the fees are under the f i f t y d o l l a r 
'maximum, and that l o t s or parcels are not contiguous i f separated 
by public s t r e e t , highway, or a l l e y . 

The amendment deals with two categories of land transfers --
" p l a t t e d l o t s " and "parcels." Under the p r i o r statute a fee was 
charged only f o r "parcels." " P a r c e l " was i n t e r p r e t e d as contig­
uous land described, assessed and used as a u n i t at the time of 
conveyance. 1946 Op.Att'yGen. 47. Hence two p l a t t e d l o t s , or 
portions of l o t s , which were contiguous, described and assessed 
as a u n i t , and occupied by a single b u i l d i n g , were one " p a r c e l " 
under the p r i o r statute. I_d. See also Weaver v. Grant, 39 Iowa 

1984 Iowa Acts, H.F. 4 amends Section 331.507(2)(a) as 
follows: 

a. For a transfer of property made i n the 
t r a n s f e r records, f i v e d o l l a r s f o r each 
separate p l a t t e d l o t and f i v e d o l l a r s f o r 
each separate parcel of contiguous land l y i n g 
within one unplatted section and described i n 
one instrument of t r a n s f e r . However, the fee 
s h a l l not exceed f i f t y d o l l a r s f o r a t r a n s f e r 
of p l a t t e d or unplatted property which i s 
described i n one instrument of t r a n s f e r and 
which i s contiguous or separated only by a 
public s t r e e t or highway. 
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29:4, 296-297 (1874). Under the new statute, which s p e c i f i c a l l y 
assesses a fee f o r "each separate p l a t t e d l o t , " a fee would be 
assessed f o r each pl a t t e d l o t , or portion of a platted l o t , even 
i f two or more l o t s or portions of l o t s were used as a u n i t . 

We think the term "platted l o t " refers to lots contained in 
a subdivision pl a t and referred to by l o t number i n an instrument 
of transfer. This includes subdivision p l a t s prepared pursuant 
to Iowa Code Chapter 409, and could also include plats prepared 
pursuant to other statutes such as Code Chapter 355 (subdivisions 
into two or more parts by county surveyor), Section 714.16 
(subdivisions into f i v e or more parts under consumer fraud a c t ) , 
Section 306.21 (plats of r u r a l subdivisions f i l e d with county 
auditor), and Section 441.65 (auditor's p l a t ) . "Platted l o t " 
also includes l o t s contained i n plats f i l e d p r i o r to enactment of 
Chapter 409 or i n v i o l a t i o n of that chapter's requirements (see 
l e g a l i z i n g acts at Iowa Code Chapters 592 and 589), so long as 
the instrument of transfer r e f e r s to a l o t number i n a 
subdivision p l a t . 

With regard to parcels, the l e g i s l a t u r e deleted the l a s t 
sentence of the p r i o r statute, which treated a l l unplatted land 
within one numbered section described i n a deed as a s i n g l e 
" p a r c e l . " I t added the language requiring a fee f o r "each 
separate parcel of contiguous land l y i n g within one unplatted 
section." Thus i t i s obvious that under the new statute there 
can be separate parcels within an unplatted section. However, 
there i s nothing to indicate the l e g i s l a t u r e intended to other­
wise change the d e f i n i t i o n of " p a r c e l " as i t relates to unplatted 
land. In our opinion that d e f i n i t i o n i s s t i l l relevant. 

Therefore each piece of contiguous land described, assessed 
and used as a unit at the time of conveyance, which i s l y i n g 
within one unplatted section and described i n one instrument of 
transfer would be assessed a separate fee. For example, convey­
ance of the NW% and the SW% of Section 1 would be one parcel i f 
the land were described, assessed and used as a unit at the time 
of conveyance. However the same transfer could contain two 
parcels i f , for instance, the grantor had acquired them at 
d i f f e r e n t times and they continued to be assessed and used 
d i s t i n c t l y from each other at the time of conveyance. While I t 
might be d i f f i c u l t f o r the auditor to know whether contiguous 
quarter sections were used as a u n i t or separately, he or she 
could determine from courthouse records whether the quarter 
sections were assessed separately or as a u n i t . 

* ' 

You also ask i f a f i v e d o l l a r fee should be charged f o r 
noncontiguous parcels. Although the amended statute i s not clear 
on t h i s , we think a f i v e d o l l a r fee should be charged f o r each 
noncontiguous parcel described i n one instrument of transfer. 
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The purpose of the statute i s to allow c o l l e c t i o n of f i v e d o l l a r s 
for each separate l o t or parcel described i n a deed or other 
instrument of conveyance. See 1946 Op.Att'yGen. 47. Surely the 
l e g i s l a t u r e intended to impose a fee on noncontiguous as well as 
contiguous parcels. 

Sincerely 

ELIZA OVROM 
Assistant Attorney General 

EOtrcp 



COUNTY CONSERVATION BOARDS: R e g u l a t i o n o f motor v e h i c l e s on p a r k 
r o a d s . Iowa Code §§ 111A.5, 306.A, 321.235, 321.236, 321.275 
(1983). County c o n s e r v a t i o n b o a r d r e g u l a t i o n d e n y i n g l i c e n s e d 
m o t o r c y c l e s a c c e s s t o p a r k roads g e n e r a l l y open to f o u r - w h e e l e d 
motor v e h i c l e s i s i n c o n s i s t e n t w i t h Iowa Code c h a p t e r 321 and 
t h e r e f o r e i s p r o h i b i t e d by §§ 111A.5, 321.235 and 321.236. 
( S m i t h t o A n g r i c k , C i t i z e n s ' Aide/Ombudsman, 11/9/84) #84-11-1(L) 

Mr. W i l l i a m P. A n g r i c k I I November 9, 1984 
C i t i z e n s ' Aide/Ombudsman 
C a p i t o l Complex 
L O C A L 

Dear Mr. A n g r i c k : 

Your l e t t e r o f August 13, 1984, r e q u e s t e d t h e o p i n i o n o f t h e 
A t t o r n e y G e n e r a l c o n c e r n i n g whether a county c o n s e r v a t i o n b o a r d 
may p r o h i b i t m o t o r c y c l e s l i c e n s e d f o r s t r e e t use from e n t e r i n g 
and u s i n g roadways i n a county p a r k i n w h i c h t h e roadways o r 
parkways -ere e x t e n s i o n s o f a c o u n t y secondary r o a d t h a t e n t e r s 
and e x i t s t h e p a r k a t one p o i n t . 

Your l e t t e r c o r r e c t l y s t a t e s t h a t Iowa Code § 306.4(5) 
(1983) v e s t s i n the county c o n s e r v a t i o n b o a r d j u r i s d i c t i o n and 
c o n t r o l o v e r parkways i n a c o u n t y p a r k whose parkways do n o t 
s e r v e as e x t e n s i o n s o f p r i m a r y o r s e c o n d a r y r o a d s e n t e r i n g and . 
e x i t i n g t h e p a r k a t s e p a r a t e p o i n t s . A d d i t i o n a l l y , § 111A.5, as 
amended by 1984 Iowa A c t s , H.F. 425, § 2, i n c l u d e s t h e f o l l o w i n g 
l i m i t e d d e l e g a t i o n o f a u t h o r i t y . 

The county c o n s e r v a t i o n b o a r d may make, 
a l t e r , amend or r e p e a l r e g u l a t i o n s f o r t h e 
p r o t e c t i o n , r e g u l a t i o n and c o n t r o l o f a l l 
. . . parkways . . . and o t h e r p r o p e r t y under 
i t s c o n t r o l . The r e g u l a t i o n s s h a l l n o t be 
c o n t r a r y t o , o r i n c o n s i s t e n t w i t h , t h e laws 
o f t h i s s t a t e . 

S e c t i o n 321.275(1) (1983) s t a t e s t h a t the motor v e h i c l e laws 
a p p l y t o t h e o p e r a t o r s o f m o t o r c y c l e s and m o t o r i z e d b i c y c l e s t o 
the e x t e n t p r a c t i c a l l y a p p l i c a b l e . S u b s e c t i o n s (2) t h r o u g h (8) 
o f § 321.275 co m p r i s e a d d i t i o n a l laws a p p l i c a b l e to m o t o r c y c l e 
o p e r a t i o n . These a d d i t i o n a l laws c l e a r l y a r e i n t e n d e d t o promote 
s a f e o p e r a t i o n o f two-wheeled motor v e h i c l e s on p u b l i c r o a d s . 
None o f t h e s e a d d i t i o n a l laws p r o h i b i t s m o t o r c y c l e s from u s i n g 
any t y p e o f r o a d open t o o t h e r motor v e h i c l e s . 
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Your l e t t e r a l s o n o t e s § 321.236, w h i c h p r o h i b i t s l o c a l 
a u t h o r i t i e s f r om e n a c t i n g o r e n f o r c i n g r e g u l a t i o n s i n c o n s i s t e n t 
w i t h C h a p t e r 321 ( g o v e r n i n g t h e o p e r a t i o n o f motor v e h i c l e s and 
t h e law o f t h e r o a d ) . S e c t i o n 321.236 d e n i e s l o c a l a u t h o r i t i e s 
t h e power t o e n a c t , e n f o r c e , o r m a i n t a i n any o r d i n a n c e , r u l e o r 
r e g u l a t i o n i n any way i n c o n f l i c t w i t h , c o n t r a r y t o o r i n c o n ­
s i s t e n t w i t h t h e p r o v i s i o n s o f c h a p t e r 321. S e c t i o n 321.236 t h e n 
l i s t s t w e l v e s p e c i f i c a r e a s w h e r e i n a u t h o r i t y i s d e l e g a t e d f o r 
enactment and enforcement o f a d d i t i o n a l l o c a l r e g u l a t i o n s con­
c e r n i n g v a r i o u s a s p e c t s of motor v e h i c l e o p e r a t i o n and r o a d u s e . 
S u b s e c t i o n 321.236(5) e x p r e s s l y a u t h o r i z e s l o c a l a u t h o r i t i e s t o 
r e g u l a t e t h e speed o f v e h i c l e s i n p u b l i c p a r k s . The l i s t o f 
t w e l v e a r e a s o f l o c a l r e g u l a t i o n i n § 321.236 does n o t c o n t a i n 
any o t h e r r e f e r e n c e t o p a r k s o r parkways. The o n l y p r o v i s i o n s i n 
§ 321.236 a l l o w i n g l o c a l r e g u l a t i o n s b ased on d i s c r i m i n a t i o n 
among c l a s s e s o f motor v e h i c l e s are § 321.236(7) ( l i c e n s i n g o f 
i n t r a - c i t y common c a r r i e r s ) and § 321.236(8) ( r e g u l a t i o n o f 
t r u c k s o r o t h e r c o m m e r c i a l v e h i c l e s , e.g., d e s i g n a t i n g t r u c k 
r o u t e s and w e i g h t l i m i t a t i o n s ) . 

C o n s i d e r i n g the statement i n § 321.275 t h a t t h e motor 
v e h i c l e laws a p p l y t o the o p e r a t o r s o f m o t o r c y c l e s t o the e x t e n t 
p r a c t i c a l l y a p p l i c a b l e , the n a t u r e o f t h e a d d i t i o n a l r e g u l a t i o n s 
o f two-wheeled motor v e h i c l e s i n § 321.275, and t h e p r o h i b i t i o n 
o f c o n f l i c t i n g or" i r f c o n s i s t e n t l o c a l r e g u l a t i o n s i n § 32.1.236, i t 
i s our c o n c l u s i o n t h a t , n o n e o f t h e s u b s e c t i o n s i n § 321.236 can 
r e a s o n a b l y be c o n s t r u e d as an e x p r e s s d e l e g a t i o n o f a u t h o r i t y f o r 
a l o c a l r e g u l a t i o n p r o h i b i t i n g m o t o r c y c l e s from u s i n g a parkway 
g e n e r a l l y open t o f o u r - w h e e l e d motor v e h i c l e s . 

A l t h o u g h p r o h i b i t i o n o f m o t o r c y c l e s from parkways open t o 
f o u r - w h e e l e d motor v e h i c l e s i s n o t e x p r e s s l y a u t h o r i z e d by 
§ 321.236, a n o t h e r Code s e c t i o n m e ntioned i n y o u r l e t t e r a r g u a b l y 
p r o v i d e s a somewhat b r o a d e r d e l e g a t i o n o f r e g u l a t o r y a u t h o r i t y t o 
l o c a l o f f i c i a l s . S e c t i o n 321.235 s t a t e s : 

The p r o v i s i o n s o f t h i s c h a p t e r s h a l l be 
a p p l i c a b l e and u n i f o r m t h r o u g h o u t t h i s s t a t e 
and i n a l l p o l i t i c a l s u b d i v i s i o n s and m u n i c i ­
p a l i t i e s t h e r e i n and no l o c a l a u t h o r i t y s h a l l 
e n a c t o r e n f o r c e any r u l e o r r e g u l a t i o n i n 
c o n f l i c t w i t h t h e p r o v i s i o n s o f t h i s c h a p t e r 
u n l e s s e x p r e s s l y a u t h o r i z e d h e r e i n . L o c a l 
a u t h o r i t i e s may, however, adopt a d d i t i o n a l 
t r a f f i c r e g u l a t i o n s w h i c h a r e n o t i n c o n f l i c t 
w i t h t h e p r o v i s i o n s o f t h i s c h a p t e r . 

However, i n C i t y o f V i n t o n v. Engledow, 258 Iowa 861, 140 N.W.2d. 
857 ( 1 9 6 6 ) , t h e Iowa Supreme C o u r t d e c i d e d t h a t § 321.235 d i d n o t 
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d e l e g a t e a u t h o r i t y f o r enactment o f a l o c a l t r a f f i c r e g u l a t i o n 
t h a t was o u t s i d e the scope o f t h e e x p r e s s d e l e g a t i o n s i n 
§ 321.236. 

In c o n c l u s i o n , t h e l e g i s l a t u r e has n o t a t t e m p t e d t o d i s ­
c r i m i n a t e between f o u r - w h e e l e d and two-wheeled motor v e h i c l e s by 
d e n y i n g t h e l a t t e r a c c e s s to c e r t a i n c l a s s e s o f roadways and has 
n o t e x p r e s s l y d e l e g a t e d a u t h o r i t y t o l o c a l u n i t s o f government 
f o r a d o p t i o n o f such a r e g u l a t i o n . R a t h e r , t h e l e g i s l a t u r e i n 
§ 321.275 has mandated u n i f o r m a p p l i c a t i o n o f t r a f f i c laws t o 
two-wheeled motor v e h i c l e s and o t h e r n o ncommercial v e h i c l e s 
e x c e p t f o r d i s t i n c t i o n s r e l a t e d t o t h e h a z a r d s a s s o c i a t e d w i t h 
t h e d i f f e r e n c e s i n v e h i c l e d e s i g n . A c c o r d i n g l y , a count} 7 c o n s e r ­
v a t i o n b o a r d r e g u l a t i o n d e n y i n g l i c e n s e d m o t o r c y c l e s a c c e s s t o 
p a r k roads g e n e r a l l y open t o four-x^heeled motor v e h i c l e s i s 
i n c o n s i s t e n t w i t h Iowa Code c h a p t e r 321 and t h e r e f o r e i s p r o ­
h i b i t e d by §§ 111A.5, 321.235 and 321.236. 

S i n c e r e l y , 

MICHAEL H. SMITH 
A s s i s t a n t A t t o r n e y G e n e r a l 

M'HS: r e p 



SECRETARY OF STATE: Crop and L i v e s t o c k L i e n s . Senate F i l e 510, 
1984 S e s s i o n , 70th G.A. , new Iowa Code c h a p t e r 570A; Iowa Code 
§ 6 8 A ( 3 ) ; § 554.9407(3). Combined v e r i f i e d l i e n form and r e q u e s t 
f o r i n f o r m a t i o n c o m p l i e s w i t h s t a t u t e and p r o v i d e s a d m i n i s t r a t i v e 
e f f i c i e n c y . U n i f o r m f e e f o r c e r t i f i c a t e , o f i n f o r m a t i o n c o m p l i e s 
w i t h § 554.9407(3) o f t h e Iowa Code (1983). (Galenbeck t o S m a l l , 
S t a t e S e n a t o r , 11/9/84) # 8 4 - l l - & { L ) 

November 9, 19 84 

A r t h u r A. S m a l l , J r . -
S t a t e S e n a t o r 
426 B a y a r d S t r e e t 
Iowa C i t y , Iowa 52240 

Dear S e n a t o r S m a l l : 

You have r e q u e s t e d an o p i n i o n o f t h e A t t o r n e y G e n e r a l 
i n t e r p r e t i n g Senate F i l e 510, 1984 S e s s i o n , 7 0 t h G.A,, a d o p t i n g 
new Code chapter. 570A r e l a t i n g t o c r o p and l i v e s t o c k l i e n s o f 
a g r i c u l t u r a l - s u p p l y d e a l e r s . I n p a r t i c u l a r , you have r a i s e d two 
q u e s t i o n s : 

I . May the S e c r e t a r y o f S t a t e combine, i n a 
s i n g l e form., th e " v e r i f i e d l i e n s t a t e m e n t " 
d e s c r i b e d i n S e c t i o n 3(1) o f Senate F i l e 510 
w i t h the r e q u e s t f o r a " c e r t i f i c a t e showing 
any e f f e c t i v e f i n a n c i n g s t a t e m e n t o r v e r i f i e d 
l i e n s t a t e m e n t s naming the d e b t o r and t h e 
c r o p s or l i v e s t o c k t o w h i c h th e l i e n a t t a c h ­
e s " as d e s c r i b e d i n S e c t i o n 3(5) o f Senate 
F i l e 510? 

I I . May t h e 'Secretary o f S t a t e charge a u n i f o r m 
f e e o f $1 p e r l i e n s e a r c h r e g a r d l e s s o f t h e 
s t a t u t o r y p r o v i s i o n p e r m i t t i n g a $1 charge 
p e r " c e r t i f i e d copy" ( S e c t i o n 12, Senate F i l e 
510)? 
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You q u e s t i o n t h e S e c r e t a r y o f S t a t e ' s p r o p o s e d s i n g l e f o r m 
w h i c h r e q u i r e s an advance payment o f $9.00, w h i c h i n c l u d e s t h e 
$4.00 s t a t u t o r y f e e f o r t h e v e r i f i e d l i e n s t a t e m e n t and t h e $4.00 
s t a t u t o r y f e e f o r a c e r t i f i c a t e showing any p r e s e n t l y e f f e c t i v e -
f i n a n c i n g s t a t e m e n t s (S.F. 510, § 12, amending Iowa Code Supp. 
§ 554.9407(3) ( 1 9 8 3 ) ) , as w e l l as t h e $1.00. charge f o r 
u n c e r t i f i e d - c o p i e s o f a l l r e l e v a n t f i n a n c i n g . s t a t e m e n t s and 
l i e n s . Yoxi i n d i c a t e t h a t an a g r i c u l t u r a l s u p p l y d e a l e r may w i s h 
o n l y t h e c e r t i f i c a t e and q u e s t i o n whether t h e d e a l e r can be 
r e q u i r e d t o pay f o r t h e a d d i t i o n a l documents. You a l s o q u e s t i o n 
the a u t h o r i t y o f t h e S e c r e t a r y o f S t a t e t o charge $1.00 f o r 
c o p i e s o f a l l r e l e v a n t f i l i n g s g i v e n t h e s t a t u t o r y f e e o f $1.00 
per- page f o r c e r t i f i e d c o p i e s o f t h e i r p r i o r f i l i n g s . 

I . USE OF COMBINED FORM. 

Use o f a s i n g l e form c o m b i n i n g a v e r i f i e d l i e n s t a t e m e n t and 
a r e q u e s t f o r a c e r t i f i c a t e f r o m t h e S e c r e t a r y o f S t a t e i s 
n o t e x p r e s s l y p r o h i b i t e d by Senate F i l e 510. A b s e n t s u c h a 
s t a t u t o r y p r o h i b i t i o n , the s e c r e t a r y i s a c c o r d e d d i s c r e t i o n i n 
the a d m i n i s t r a t i o n o f the s t a t u t e , so l o n g as t h a t a d m i n i s t r a t i o n 
i s c o n s i s t e n t w i t h the l e g i s l a t i v e i n t e n t embodied i n t h e 
s t a t u t e . See, John R. Grubb, I n c . v. Iowa H o u s i n g F i n a n c e , 255 

"•NvW-.2d 897~9T (Ty77) ; E l k Run Telephone Co. v. G e n e r a l Telephone 
Co. , 160 N.W.2d 311, JTS^TH (1968); Quaker Oats Co. v. Cedar 
R a p i d s Hum. R. Com'n, 268 N.W.2d 862, 868 (1978). We t h e r e f o r e 
need t o d e t e r m i n e o n l y whether t h e S e c r e t a r y ' s use o f a combined 
form and r e s u l t i n g charge i s a r e a s o n a b l e i m p l e m e n t a t i o n o f t h e 
s t a t u t e . 

I t i s our v i e w t h a t the combined f o r m u t i l i z e d by t h e 
s e c r e t a r y i s a r e a s o n a b l e means o f i m p l e m e n t i n g t h e l e g i s l a t i o n 

• f o r t h e f o l l o w i n g r e a s o n s : 

R e q u i r i n g t h e a g r i c u l t u r a l s u p p l y d e a l e r t o o b t a i n b o t h a 
v e r i f i e d l i e n s t a t e m e n t and a c e r t i f i c a t e showing e f f e c t i v e 
f i n a n c i n g o r l i e n s t a t e m e n t s i s c o n s i s t e n t w i t h t h e s t a t u t e . 

S e c t i o n 4(5) o f t h e A c t , new Code § 570 A . 4 ( 5 ) , p r o v i d e s : 

"An a g r i c u l t u r a l s u p p l y d e a l e r f i l i n g a v e r i f i e d 
l i e n s t a t e m e n t s h a l l r e q u e s t f rom t h e s e c r e t a r y o f 
s t a t e a c e r t i f i c a t e showing any e f f e c t i v e f i n a n c ­
i n g s t a t e m e n t o r v e r i f i e d l i e n s t a t e m e n t s naming 
the d e b t o r and t h e c r o p s o r l i v e s t o c k t o w h i c h t h e 
l i e n a t t a c h e s . The a g r i c u l t u r a l s u p p l y d e a l e r 
s h a l l n o t i f y by r e g i s t e r e d m a i l any o t h e r c r e d i t o r 
who h o l d s a l i e n o r s e c u r i t y i n t e r e s t w h i c h i s 
s u b o r d i n a t e o r e q u a l t o t h e a g r i c u l t u r a l s u p p l y 
d e a l e r ' s l i e n . " (emphasis added) 
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The above-emphasised language of s e c t i o n 4(5) i s o f a mandatory 
n a t u r e r a t h e r than o p t i o n a l . The l e g i s l a t u r e d i r e c t e d t h a t a 
t h r e e - s t e p p r o c e s s be f o l l o w e d : (1) f i l i n g o f a v e r i f i e d l i e n 
s t a t e m e n t ; (2) a r e q u e s t f o r a c e r t i f i c a t e , and (3) n o t i f i c a t i o n 
by r e g i s t e r e d m a i l t o a l l l i e n h o l d e r s who a r e e q u a l o r 
s u b o r d i n a t e i n p r i o r i t y . S i n c e the f i r s t two s t e p s a r e p e r f o r m e d 
by t h e s e c r e t a r y , mere s i m p l i c i t y o f forms, f i l i n g p r o c e d u r e s , 
and c e r t i f i c a t e p r e p a r a t i o n p r o c e d u r e s would seem t o n e c e s s i t a t e 
the combined l i e n s t a t e m e n t , r e q u e s t f o r i n f o r m a t i o n and c e r t i f i ­
c a t e now u t i l i z e d . 

The combined form may s e r v e an a d d i t i o n a l purpose by a i d i n g 
an a g r i c u l t u r a l s u p p l y d e a l e r (who may be u n f a m i l i a r w i t h t h e 
s t a t u t e ) t o n e g o t i a t e the t h r e e - s t e p p r o c e s s . I f the v e r i f i e d 
l i e n s t a t e m e n t were s e p a r a t e d from th e r e q u e s t f o r a c e r t i f i c a t e , 
i t i s l i k e l y t h a t some d e a l e r s would n e g l e c t t o complete t h e 
second s t e p o f the p r o c e s s ( r e q u e s t i n g a c e r t i f i c a t e ) . T h i s 
c o u l d r e s u l t i n a f a i l u r e t o p e r f e c t the l i e n and a f a i l u r e t o 
e s t a b l i s h t h e p r i o r i t i e s d e s c r i b e d i n s e c t i o n 5 o f Senate F i l e 
510. I n sum, the f orm s e r v e s t o l e a d a p e r s o n t h r o u g h the 
p r o c e s s d e s c r i b e d by the s t a t u t e and encourage s u c c e s s f u l 
c o m p l e t i o n . 

I I . UNIFORM COPY FEE 

S e c t i o n 12, the f i n a l p r o v i s i o n o f Senate F i l e 510, amends 
Iowa Code s e c t i o n 554.9407(3) t o p r o v i d e , i n t e r a l i a : 

"Upon r e q u e s t and the payment o f the a p p r o p r i a t e 
f e e t h e f i l i n g o f f i c e r s h a l l f u r n i s h a c e r t i f i e d 
copy o f any f i l e d f i n a n c i n g s t a t e m e n t o r f i n a n e i n g 
s t a t e m e n t changes o r v e r i f i e d l i e n s t a t e m e n t or 
l i e n s t a tement changes f o r a u n i f o r m f e e o f one 
d o l l a r p e r page" (emphasis added), 

As emphasized, the s t a t u t o r y f e e o f one d o l l a r p e r page a p p l i e s 
t o c e r t i f i e d c o p i e s s u p p l i e d by the S e c r e t a r y o f S t a t e . 

A c l o s e r e a d i n g o f s e c t i o n 4(5) o f Senate F i l e 510 r e v e a l s 
t h a t , i n r e s p o n s e t o a r e q u e s t f o r i n f o r m a t i o n under the s t a t u t e , 
t h e s e c r e t a r y i s t o p r o v i d e "a c e r t i f i c a t e showing any e f f e c t i v e 
f i n a n c i n g s t a t e m e n t o r v e r i f i e d l i e n s t a t e m e n t s naming the d e b t o r 
and t h e c r o p s o r l i v e s t o c k t o w h i c h t h e l i e n a t t a c h e s . " (empha­
s i s added) T h i s " c e r t i f i c a t e , " as d e s c r i b e d , by the s t a t u t e , 
c o n s t i t u t e s a l i s t i n g o f s e c u r i t y i n t e r e s t s . An e a r l i e r A t t o r n e y 
G e n e r a l ' s o p i n i o n , #84~7-7(L), d a t e d J u l y 26, 1984, and r e g a r d i n g 
t h e same l e g i s l a t i o n , s t a t e s : 

"The S e c r e t a r y ' s f u n c t i o n appears t o be a c l e r i c a l 
one; n o t h i n g i n t h e s t a t u t e i n d i c a t e s an i n t e n t i o n 
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t h a t the S e c r e t a r y p r i o r i t i z e v a r i o u s l i e n s and 
f i n a n c i n g s t a t e m e n t s . . . . 

. . . [U]pon r e c e i p t o f a r e q u e s t f o r 'a 
c e r t i f i c a t e showing any e f f e c t i v e f i n a n c i n g 
s t a t e m e n t o r v e r i f i e d l i e n s t a t e m e n t naming t h e 
d e b t o r and the c r o p s . . . t o w h i c h the l i e n 
a t t a c h e s , ' the S e c r e t a r y s h o u l d s u p p l y a l i s t i n g 
o f a l l f i n a n c i n g s t a t e m e n t s and v e r i f i e d l i e n 
s t a t e m e n t s naming t h e s p e c i f i e d d e b t o r and 
r e l a t i n g t o c r o p s o r r e a l p r o p e r t y . " (Pages 2-4.) 

The s t a t u t e does n o t r e q u i r e t h e s e c r e t a r y t o p r o v i d e , i n 
r e s p o n s e t o an i n i t i a l r e q u e s t f o r i n f o r m a t i o n , a c e r t i f i e d copy 
o f each r e l e v a n t f i n a n c i n g s t a t e m e n t and l i e n . Moreover, because 
i n f o r m a t i o n c o n t a i n e d i n t h e f i n a n c i n g s t a t e m e n t s b u t n o t i n t h e 
s e c r e t a r y ' s c e r t i f i c a t e w o u l d be needed t o det e r m i n e i s s u e s o f 
p r i o r i t y and n o t i c e , t h e s e c r e t a r y c o u l d r e a s o n a b l y c o n c l u d e t h a t 
appending c o p i e s o f the f i n a n c i n g s t a t e m e n t s i s a p p r o p r i a t e . 

I n p r a c t i c e , t h e s e c r e t a r y c harges a u n i f o r m f e e o f one 
d o l l a r f o r u n c e r t i f i e d c o p i e s o f a l l r e l e v a n t f i n a n c i n g s t a t e ­
ments and v e r i f i e d l i e n s . The f e e does n o t v a r y , r e g a r d l e s s o f 
the number o f c o p i e s made. The one d o l l a r charge i s a u t h o r i z e d 
by Iowa 'Code § '68A.3 a l l o w i n g ". . . a f e e f o r the c o p y i n g 
s e r v i c e as d e t e r m i n e d by t h e l a w f u l c u s t o d i a n [which] s h a l l n o t 
exceed t h e c o s t o f p r o v i d i n g t h e s e r v i c e . " 

The s e c r e t a r y ' s d e c i s i o n t o charge t h e u n i f o r m one d o l l a r 
f e e and p r o v i d e u n c e r t i f i e d c o p i e s was based upon: 

1. t h e e x p e n s i v e n a t u r e o f t h e e n t i r e p r o c e s s 
r e q u i r e d f o r the. d e a l e r t o p e r f e c t the l i e n 
e s t a b l i s h e d by Senate F i l e 510, 

2. a f a i l u r e t o d e s i g n a t e a u n i f o r m f e e wo u l d 
delay-, s e r v i c e t o p e r s o n s r e q u e s t i n g i n f o r m a ­
t i o n , 

3. t h e f a c t t h a t any u s e f u l n e s s o f a 
" c e r t i f i c a t e " i s s u e d by t h e s e c r e t a r y 
p u r s u a n t t o a r e q u e s t f o r i n f o r m a t i o n w o u l d 

S i n c e t h e s e c r e t a r y r e q u i r e s pre-payment o f f e e s , t h e 
t o t a l f e e c a l c u l a t e d by number o f pages would have t o be 
c a l c u l a t e d and p a i d b e f o r e a r e q u e s t f o r c o p i e s c o u l d be 
p r o c e s s e d . 
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be o f l i m i t e d v a l u e u n l e s s c o p i e s o f a l l 
r e l e v a n t f i n a n c i n g s t a t e m e n t s were a t t a c h e d . 
A mere l i s t i n g o f t h e names and a d d r e s s e s o f 
p e r s o n s c l a i m i n g a s e c u r i t y i n t e r e s t i n a 
d e b t o r ' s c r o p s o r l i v e s t o c k would n o t p r o v i d e 
an a g r i c u l t u r a l s u p p l y d e a l e r w i t h enough 
i n f o r m a t i o n t o d e t e r m i n e w h i c h s e c u r i t y 
i n t e r e s t c l a i m a n t s s h o u l d be s e n t n o t i c e , 
p u r s u a n t t o § 570A.5(5), o f the d e a l e r ' s new 
v e r i f i e d l i e n f i l i n g , and 

4. a d e s i r e by the s e c r e t a r y t o h a n d l e a l l 
a d m i n i s t r a t i v e f u n c t i o n s r e l a t i n g t o t h e 
f i l i n g o f a v e r i f i e d l i e n and p r e p a r a t i o n o f 
a c e r t i f i c a t e a t one t i m e ; t h e r e b y s a v i n g t h e 
s t a t e and t h e l i e n c l a i m a n t money. 

The s e c r e t a r y ' s p r o c e d u r e s a r e a p p r o p r i a t e i n l i g h t o f h e r 
d u t i e s under t h e s t a t u t e and the o v e r - a l l s t a t u t o r y scheme. I n 
f a c t , t h e y appear t o p r o v i d e maximum s e r v i c e t o a l i e n c l a i m a n t 

An e x a m i n a t i o n o f Senate F i l e 510, and t h e forms and p r o c e ­
dures u t i l i z e d by t h e U.C.C. D i v i s i o n o f t h e O f f i c e o f S e c r e t a r y 
o f S t a t e r e v e a l n e i t h e r a d i s r e g a r d o f t h e language ' n o r a 
d i s r e g a r d o f t h e i n t e n t o f t h e s t a t u t e . B o t h the combined form 
u t i l i z e d and the u n i f o r m f e e charged f o r a c e r t i f i c a t e 
e f f e c t i v e l y promote t h e p u b l i c use and s t a t e a d m i n i s t r a t i o n o f 
the l e g i s l a t i o n . 

f o r a m i n i m a l f e e . 

I I I . CONCLUSION 

S i n c e r e l y , 

y 

SMG/cjc 



MUNICIPALITIES: P u b l i c C o n t r a c t s . B i d P r e f e r e n c e . Iowa 
Code Ch. 23 (1983); Iowa Code § 23.1; 1983 Iowa A c t s , 
C h a pter 96, § 157; Senate F i l e 2160, 1984 S e s s i o n . . 
C i t i e s a r e s u b j e c t t o the b i d p r e f e r e n c e r e q u i r e m e n t con­
t a i n e d i n Senate F i l e 2130, 1984 S e s s i o n . (Walding t o 
O'Kane, S t a t e R e p r e s e n t a t i v e , 11/20/84) #84-11-3(L) 

November 20, 1984 

The H o n o r a b l e James D. O'Kane 
S t a t e R e p r e s e n t a t i v e 
1815 Rebecca S t r e e t 
S i o u x C i t y , Iowa 51103 

Dear R e p r e s e n t a t i v e O'Kane: 

We a r e i n r e c e i p t o f y o u r r e q u e s t f o r an o p i n i o n 
o f the A t t o r n e y G e n e r a l r e g a r d i n g the a p p l i c a b i l i t y o f 
S. F. 2 1 6 0 1 9 8 4 S e s s i o n , t o c i t i e s . S e c t i o n 1 o f 
S. F. 2160 adds a new s e c t i o n t o Iowa Code Ch. 23 r e q u i r i n g 
a b i d p r e f e r e n c e f o r Iowa r e s i d e n t s i n t h e a w a r d i n g o f 
c e r t a i n c o n t r a c t s f o r p u b l i c improvements. 

Iowa Code Ch. 23 (1983) p r o v i d e s the method f o r 
a w a r d i n g c o n t r a c t s f o r c e r t a i n p u b l i c improvements. A 
" p u b l i c improvement" i s d e f i n e d i n Iowa Code § 23.1 ( 1 9 8 3 ) , 
as amended by 1983 Iowa A c t s , C h a p t e r 96, § 157, as a 
b u i l d i n g o r o t h e r c o n s t r u c t i o n work t o be p a i d f o r i n whole 
o r i n p a r t by the use o f funds of any m u n i c i p a l i t y . " I n 
t u r n , a " m u n i c i p a l i t y " i s d e f i n e d t o i n c l u d e a " t o w n s h i p , 
s c h o o l c o r p o r a t i o n , s t a t e f a i r b o a r d , s t a t e b o a r d o f r e g e n t s 
and s t a t e department o f human s e r v i c e s . " I d . Thus, the 
p r o v i s i o n s f o r awarding p u b l i c improvement c o n t r a c t s i n 
C h a p t e r 23 a r e not a p p l i c a b l e t o a c i t y . 

N e v e r t h e l e s s , the b i d p r e f e r e n c e r e q u i r e m e n t p r o ­
v i d e d f o r i n S. F. 2160, § 1 i s a p p l i c a b l e t o c i t i e s . T h a t 
s e c t i o n s t a t e s , i n p a r t , t h a t : " T h i s s e c t i o n a p p l i e s t o t h e 
s t a t e , i t s a g e n c i e s , and any p o l i t i c a l s u b d i v i s i o n s o f t h e 
s t a t e . " The s e c t i o n f u r t h e r p r o v i d e s t h a t t h e d e f i n i t i o n o f 
a " p u b l i c improvement" i n § 23.1 i s a p p l i c a b l e . R e c a l l , 
however, t h a t t h a t d e f i n i t i o n r e f e r s t o a b u i l d i n g o r o t h e r 
c o n s t r u c t i o n work funded by a t o w n s h i p , s c h o o l c o r p o r a t i o n , 
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S t a t e F a i r B o a r d , S t a t e B oard o f Re g e n t s , o r S t a t e D e p a r t ­
ment o f Human S e r v i c e s . Thus, t h e i s s u e becomes how t o 
harmonize t h e s e two a p p a r e n t l y c o n f l i c t i n g p r o v i s i o n s . 

I n c o n s t r u i n g the s e c t i o n , f a m i l i a r p r i n c i p l e s o f 
s t a t u t o r y c o n s t r u c t i o n a r e a p p l i c a b l e . The p o l e s t a r o f 
s t a t u t o r y c o n s t r u c t i o n i s l e g i s l a t i v e i n t e n t . . Iowa D e p a r t ­
ment o f Rev, y. Iowa M e r i t Employ. Comm., 243 N.W.2d 610, 
614 (Iowa 1976). S t r a i n e d , i m p r a c t i c a l , o r absu r d conse­
quences, i f p o s s i b l e , s h o u l d be a v o i d e d . Doe v. Ray, 251 
N.W.2d 496, 501 (Iowa 1977). I n c o n s t r u i n g a s t a t u t e , i t 
s h o u l d be ha r m o n i z e d , i f p o s s i b l e , w i t h o t h e r s t a t u t e s 
r e l a t i n g t o t h e same s u b j e c t . I d . E f f e c t must be g i v e n , 
i f p o s s i b l e , t o e v e r y word, c l a u s e , and sentence o f a s t a t u t e . 
B o r k v. R i c h a r d s o n , 289 N.W.2d 622 (Iowa 1980), c i t i n g 2A 
A. S u t h e r l a n d , S t a t u t e s and S t a t u t o r y C o n s t r u c t i o n , § 46.06 
( 4 t h ed. 1973). The c o n s t r u c t i o n o f any s t a t u t e must be 
r e a s o n a b l e and must be s e n s i b l y and f a i r l y made w i t h a v i e w 
o f c a r r y i n g out the o b v i o u s i n t e n t i o n s o f the l e g i s l a t u r e . 
J a n son v. F u l t o n , 162 N.W.2d 438, 442 (Iowa 1968). O t h e r 
p e r t i n e n t s t a t u t e s must be c o n s i d e r e d . I d . 

The s t a t u t o r y d e f i n i t i o n o f a " p u b l i c improvement" can 
be d i v i d e d i n t o a p p l i c a b l e p r o j e c t s ( i . e . , "a b u i l d i n g o r 
o t h e r c o n s t r u c t i o n work") and a p p l i c a b l e governmental b o d i e s 
( i . e . , a " m u n i c i p a l i t y " as d e f i n e d i n § 23.1). R e f e r e n c e i n 
S. F. 2160, § 1 t o the " p u b l i c improvement" d e f i n i t i o n was 
i n t e n d e d t o i n c o r p o r a t e t h e a p p l i c a t i o n p r o j e c t s d i v i s i o n of 
t h a t d e f i n i t i o n . That i n t e r p r e t a t i o n i s b u t t r e s s e d by the 
p r o v i s i o n i n S. F. 2160, § 1 t h a t " p u b l i c improvement," as 
d e f i n e d i n § 23.1, " i n c l u d e s r o a d c o n s t r u c t i o n , r e c o n s t r u c t i o n , 
amd maintenance p r o j e c t s . " The a p p l i c a b l e governmental b o d i e s 
d i v i s i o n i s t h e n s e p a r a t e l y expanded t o encompass " t h e s t a t e , 
i t s a g e n c i e s , and any p o l i t i c a l s u b d i v i s i o n o f the s t a t e . " 
That c l a s s i f i c a t i o n w ould i n c o r p o r a t e a l l o f the e n t i t i e s 
i d e n t i f i e d i n t h e s t a t u t o r y d e f i n i t i o n o f a " m u n i c i p a l i t y . " 
That i n t e r p r e t a t i o n harmonizes t h e two p r o v i s i o n s and g i v e s 
e f f e c t t o t h e e n t i r e s t a t u t e . I t i s a l s o c o n s i s t e n t w i t h t he 
r e f e r e n c e i n the f i r s t s e ntence o f the b i l l t o Ch a p t e r 384; 
t h a t c h a p t e r , e n t i t l e d " C i t y F i n a n c e " c o n c e r n s o n l y c i t i e s . 

A c c o r d i n g l y , i t i s our o p i n i o n t h a t c i t i e s a r e s u b j e c t 
t o t h e b i d p r e f e r e n c e r e q u i r e m e n t c o n t a i n e d in. Senate F i l e 2160. 

^YNN M. WALDING 
A s s i s t a n t A t t o r n e y G e n e r a l 

LMW:sg 



AREA HOSPITALS: Iowa Code Ch. 1A5A (1983); §§ 145A.1, 145A.3, 
145A.5 - 145A.7. 1) A s c h o o l d i s t r i c t and c i t y may merge t o 
e s t a b l i s h an a r e a h o s p i t a l ; 2) a b o a r d o f s u p e r v i s o r s may e x c l u d e 
t o w n s h i p s from a proposed merged a r e a c r e a t e d b y a c i t y and a 
s c h o o l d i s t r i c t ; 3) p o r t i o n s o f a township may n o t be e x c l u d e d 
from a p r o p o s e d merged a r e a w i t h o u t e x c l u d i n g the e n t i r e 
t o w n s h i p ; 4) t h e q u e s t i o n o f whether i t i s a d v i s a b l e f o r a c o u n t y 
b o a r d o f s u p e r v i s o r s to p a r t i c i p a t e i n a p l a n by a c i t y and 
s c h o o l d i s t r i c t t o c r e a t e a merged a r e a i s l e f t t o the d i s c r e t i o n 
of t h e e n t i t i e s i n v o l v e d ; 5) t h e o n l y p r o c e d u r e f o r s u b m i t t i n g a 
q u e s t i o n t o t h e v o t e r s c o n c e r n i n g a proposed merged a r e a i s 
f i l i n g a p e t i t i o n o f p r o t e s t p u r s u a n t t o § 145A.6. (Weeg t o 
H i n e s , Jones County A t t o r n e y , 11/28/84) #84-11-4(L) 

November 28, 19 84 

Mr. John J . H i n e s 
Jones County A t t o r n e y 
123 N. Maple 
M o n t i c e l l o , Iowa 52310 

Dear Mr. H i n e s : 

You have r e q u e s t e d an o p i n i o n o f the A t t o r n e y G e n e r a l on 
s e v e r a l q u e s t i o n s c o n c e r n i n g e s t a b l i s h m e n t o f an a r e a h o s p i t a l 
p u r s u a n t t o Iowa Code Ch. 145A (1983). We s h a l l a d d r e s s each 
q u e s t i o n i n t u r n . 

I . 

Your f i r s t q u e s t i o n i s as f o l l o w s : 

May t h e s c h o o l d i s t r i c t and t h e c i t y , b e i n g 
p o l i t i c a l s u b d i v i s i o n s , merge [ t o e s t a b l i s h 
an a r e a h o s p i t a l ] , n o t w i t h s t a n d i n g t h a t t h e 
s c h o o l d i s t r i c t i n c l u d e s , i n a r e a , t h e c i t y ? 

C h a p t e r 145A governs a r e a h o s p i t a l s . I n p a r t i c u l a r , 
§ 145A.1 p r o v i d e s : 

Any o f the p o l i t i c a l s u b d i v i s i o n s o f t h i s 
s t a t e may c o n s o l i d a t e t o a c q u i r e and o p e r a t e 
an a r e a h o s p i t a l f o r the purpose o f p r o v i d i n g 
h o s p i t a l s e r v i c e f o r a l l r e s i d e n t s o f s u c h 
a r e a . 
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S e c t i o n 145A.2(1) d e f i n e s " p o l i t i c a l s u b d i v i s i o n " as "any c o u n t y , 
t o w n s h i p , s c h o o l d i s t r i c t o r c i t y . " (emphasis added) 
S e c t i o n 145A.3 a u t h o r i z e s the g o v e r n i n g b o d i e s o f any p o l i t i c a l 
s u b d i v i s i o n " t o p l a n f o r the merger o f an a r e a t o e s t a b l i s h and 
o p e r a t e an a r e a h o s p i t a l . " An " a r e a h o s p i t a l " i s a h o s p i t a l 
e s t a b l i s h e d and o p e r a t e d by a "merged a r e a . " § 1 4 5 A . 2 ( 4 ) . A 
"merged a r e a " i s d e f i n e d as "two o r more p o l i t i c a l s u b d i v i s i o n s 
w h i c h have merged r e s o u r c e s t o e s t a b l i s h and o p e r a t e an a r e a 
h o s p i t a l . " § 145A.2(3). 

G i v e n t h e g e n e r a l a u t h o r i t y t o e s t a b l i s h a r e a h o s p i t a l s i n 
§ 145A.1 and t h e use o f t h e d i s j u n c t i v e t e r m " o r " i n t h e 
d e f i n i t i o n o f p o l i t i c a l s u b d i v i s i o n i n § 1 45A.2(1), we b e l i e v e 
t h e l e g i s l a t u r e c o n t e m p l a t e d mergers between any c o m b i n a t i o n o f 
e n t i t i e s enumerated t h e r e i n . We do n o t b e l i e v e t h a t i n e n a c t i n g 
t h e s e s t a t u t o r y p r o v i s i o n s t h e l e g i s l a t u r e i g n o r e d t h e l i k e l i h o o d 
t h a t some e n t i t i e s o f a p r o p o s e d merged a r e a , s u c h as c o u n t i e s 
and s c h o o l d i s t r i c t s , would n e c e s s a r i l y ^ i n c l u d e , i n a r e a , o t h e r 
e n t i t i e s , s u ch as townships and c i t i e s . A c c o r d i n g l y , a s c h o o l 
d i s t r i c t and a c i t y may merge t o c r e a t e an a r e a h o s p i t a l under 
§ 145A.1. 

I I . 

Y our second q u e s t i o n i s : 

May t h e Boards o f S u p e r v i s o r s o f Delaware and 
Dubuque c o u n t i e s , by a p p r o p r i a t e a c t i o n , 
e l i m i n a t e the a r e a s of the M o n t i c e l l o S c h o o l 
D i s t r i c t l y i n g w i t h i n t h e i r r e s p e c t i v e 
c o u n t i e s f rom the merged a r e a so t h a t t h e s e 
c o u n t i e s would n o t be p a r t i c i p a t i n g i n t h e 
p l a n ? 

S e c t i o n 145A.3 p r o v i d e s i n r e l e v a n t p a r t as f o l l o w s : 

The o f f i c i a l s o f any p o l i t i c a l s u b d i v i s i o n 
a r e h e r e b y a u t h o r i z e d t o p l a n f o r t h e merger 
o f an a r e a t o e s t a b l i s h and o p e r a t e an a r e a 
h o s p i t a l ; and i n p l a n n i n g f o r such h o s p i t a l s , 
a c o u n t y b o a r d o f s u p e r v i s o r s may e x c l u d e any 

T h i s o p i n i o n does n o t a d d r e s s i s s u e s c o n c e r n i n g t h e 
a u t h o r i t y o f v o t e r s i n p o l i t i c a l s u b d i v i s i o n s w i t h i n the s c h o o l 
d i s t r i c t t o p r o t e s t t h e i n c l u s i o n o f the s m a l l e r s u b d i v i s i o n 
w i t h i n t h e merged a r e a under §§ 145A.5 - 145A.9. 
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t o w n s h i p o f the c o u n t y w h i c h t h e b o a r d o f 
s u p e r v i s o r s d e t e r m i n e s would not s u f f i c i e n t l y 
b e n e f i t by the merger"! '. 

(emphasis added) The i s s u e p r e s e n t e d i s whether Delaware and 
Dubuque C o u n t i e s can, i n agreement w i t h t h e s c h o o l d i s t r i c t and 
c i t y w h i c h a r e the proposed e n t i t i e s t o be merged, e l i m i n a t e 
t o w n s h i p s i n t h o s e c o u n t i e s from the merged a r e a . I t i s our v i e w 
t h a t non-merging c o u n t i e s can i n t h i s s i t u a t i o n p a r t i c i p a t e i n 
t h e p l a n n i n g o f t h e merged a r e a and e x c l u d e t o w n s h i p s w h i c h a r e 
n o t s u f f i c i e n t l y b e n e f i t e d as p r o v i d e d i n § 145A.3. 

I I I . 

Your t h i r d q u e s t i o n i s : 

I n t h e event o f a proposed merger o f t h e C i t y 
o f M o n t i c e l l o and a number o f t o w n s h i p s i n 
Jones c o u n t y , c o u l d p a r t s o f some o f t h e 
t o w n s h i p s w h i c h w o u l d be i n v o l v e d be 
e l i m i n a t e d w i t h o u t e l i m i n a t i n g an e n t i r e 
t o w n s h i p under S e c t i o n 145A.3? 

As s e t f o r t h above, § 145A.3 p r o v i d e s o n l y t h a t the b o a r d o f 
s u p e r v i s o r s "may e x c l u d e any township o f t h e c o u n t y . . ." from a 
p r o p o s e d merged a r e a . T h i s language s p e c i f i c a l l y a u t h o r i z e s the 
b o a r d t o e x c l u d e an e n t i r e t o w n s h i p , b u t does n o t p r o v i d e f o r 
e x c l u s i o n o f p o r t i o n s o f a t o w n s h i p . The s t a t u t e t h r o u g h o u t 
r e f e r s t o p o l i t i c a l s u b d i v i s i o n s , w h i c h i n c l u d e t o w n s h i p s and 
c i t i e s . There i s no apparent a u t h o r i t y t o redraw e x i s t i n g 
boundary l i n e s t o i n c l u d e o n l y a p o r t i o n o f a p o l i t i c a l s u b d i v i ­
s i o n . A c c o r d i n g l y , we b e l i e v e t h e answer t o y o u r q u e s t i o n i s 
t h a t p a r t s o f some to w n s h i p s may n o t be e l i m i n a t e d from a 
p r o p o s e d a r e a w i t h o u t e l i m i n a t i n g t h e e n t i r e t o w n s h i p . 

IV. 

Your f o u r t h q u e s t i o n a s k s : 

Would th e Jones County Board o f S u p e r v i s o r s 
have any n e c e s s a r y o r a d v i s a b l e p a r t i c i p a t i o n 
i n t h e p l a n t o merge th e s c h o o l d i s t r i c t and 
t h e c i t y ? 

The c o u n t y b o a r d o f s u p e r v i s o r s c l e a r l y has a u t h o r i t y t o 
p a r t i c i p a t e i n a p l a n t o c r e a t e an a r e a h o s p i t a l and, as n o t e d 
above, has a u t h o r i t y t o e x c l u d e a t o w n s h i p from t h e merged a r e a . 
The s t a t u t e does n o t , however, make t h i s i n v o l v e m e n t mandatory i f 
o t h e r a p p r o p r i a t e p o l i t i c a l s u b d i v i s i o n s c r e a t e a merged a r e a . 
The e n t i t i e s i n v o l v e d are i n the b e s t p o s i t i o n t o d e t e r m i n e 
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whether the c o u n t y b o a r d o f s u p e r v i s o r ' s p a r t i c i p a t i o n i s 
a d v i s a b l e . 

A c c o r d i n g l y , t h e Jones County Board o f S u p e r v i s o r s i s n o t 
r e q u i r e d t o p a r t i c i p a t e i n a p l a n t o merge a s c h o o l d i s t r i c t and 
a c i t y . 

V. 

Your f i n a l q u e s t i o n i s : 

Can t h e p l a n f o r the a r e a h o s p i t a l be 
s u b m i t t e d t o t h e v o t e r s o f the a r e a w h i c h 
w i l l be i n c l u d e d i n the p l a n b e f o r e t h e p l a n 
i s f o r m a l l y approved p u r s u a n t t o S e c t i o n 
145A.5 and b e f o r e a S e c t i o n 145A.6 P e t i t i o n 
o f P r o t e s t i s f i l e d ? Some o f t h e a r e a 
o f f i c i a l s who have been l o o k i n g i n t o t h e 
f e a s i b i l i t y o f an a r e a h o s p i t a l have asked me 
i f t h e r e i s any way t h e y c o u l d submit t h e 
p l a n f o r a p p r o v a l by t h e v o t e r s b e f o r e t h e 
p l a n i s f o r m a l l y p u b l i s h e d . 

S e c t i o n 145A.5 p r o v i d e s t h a t an o r d e r o f a p p r o v a l c o n t a i n i n g 
the d e t a i l s o f the c r e a t i o n o f a merged a r e a i s t o be i s s u e d and 
p u b l i s h e d as d e s i g n a t e d , w i t h the p u b l i c a t i o n t o s p e c i f y t h a t t h e 
o r d e r w i l l be deemed approved a t t h e e x p i r a t i o n o f s i x t y days 
from t h e l a s t p u b l i s h e d n o t i c e u n l e s s a p e t i t i o n o f p r o t e s t i s 
f i l e d p u r s u a n t t o § 145A.6. I f such a p e t i t i o n i s f i l e d , 
§ 145A.7 r e q u i r e s a s p e c i a l e l e c t i o n t o be h e l d i n t h e p o l i t i c a l 
s u b d i v i s i o n where t h e p r o t e s t was f i l e d t o approve o r r e j e c t t h e 
p r o p o s e d merger p l a n . T h i s i s the o n l y c i r c u m s t a n c e under w h i c h 
any q u e s t i o n r e l a t i n g t o the c r e a t i o n o f a merged a r e a must be 
s u b m i t t e d t o the v o t e r s o f t h e p r o p o s e d a r e a . There i s no 
p r o v i s i o n f o r s u b m i t t i n g a proposed p l a n t o t h e v o t e r s f o r 
a p p r o v a l b e f o r e t h e p l a n i s f o r m a l l y p u b l i s h e d p u r s u a n t t o 
§ 145A.5, and i n t h e absence o f such a u t h o r i t y we would s t r o n g l y 
a d v i s e a g a i n s t such a p r o c e d u r e . A l t e r n a t i v e l y , we s u g g e s t t h a t 
v o t e r i n p u t be sought t h r o u g h such means as p u b l i c p a r t i c i p a t i o n 
i n m e e t i n g s h e l d t o c o n s i d e r q u e s t i o n s r e l a t i n g t o c r e a t i o n o f 
the merged a r e a and a r e a h o s p i t a l . 

I n c o n c l u s i o n , i t i s o u r o p i n i o n t h a t : 1) a s c h o o l d i s t r i c t 
and a c i t y may form a merged a r e a t o o p e r a t e an a r e a h o s p i t a l 
p u r s u a n t t o § 145A.1; 2) § 145A.3 a u t h o r i z e s the s u p e r v i s o r s t o 
e x c l u d e an e n t i r e t o w nship o f the c o u n t y from a merged a r e a , b u t 
t h i s p r o v i s i o n does n o t a u t h o r i z e the e x l u s i o n o f p o r t i o n s o f a 
t o w n s h i p f r o m a merged a r e a ; 3) a b o a r d o f s u p e r v i s o r s i s n o t 
r e q u i r e d t o p a r t i c i p a t e i n a p l a n t o merge a s c h o o l d i s t r i c t and 
a c i t y p u r s u a n t t o § 145A.1; and 4) t h e o n l y p r o c e d u r e a u t h o r i z e d 
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i n Ch. 1A5A f o r s u b m i t t i n g a q u e s t i o n t o t h e v o t e r s c o n c e r n i n g 
p r o p o s e d merged a r e a i s p u r s u a n t t o § 145A.7 when a p e t i t i o n o 
p r o t e s t i s f i l e d p u r s u a n t t o § 145A.6. 

S i n c e r e l y , 

THERESA 0'CONNELlf WEEG 
A s s i s t a n t Attorney G e n e r a l 

TOW:rep 



CRIMINAL LAW; PUBLIC RECORDS; PUBLIC SAFETY, DEPARTMENT OF: 
C r i m i n a l h i s t o r y i n c o n t r o l o f y o u t h s e r v i c e a g e n c i e s . Iowa Code 
§§ 692.6 and 692.7 (1983); A c t s o f the 7 0 t h G e n e r a l Assembly, 
1984 S e s s i o n , House F i l e 2380. N o t h i n g i n Iowa Code Ch. 692 
(1983) p e r m i t s y o u t h s e r v i c e a g e n c i e s r e c e i v i n g c r i m i n a l h i s t o r y 
d a t a p u r s u a n t t o A c t s o f t h e 70th G e n e r a l Assembly, 1984 S e s s i o n , 
House F i l e 2380, t o r e d i s s e m i n a t e such d a t a . Any r e d i s s e m i n a t i o n 
o f c r i m i n a l h i s t o r y d a t a by a y o u t h s e r v i c e agency w o u l d v i o l a t e 
Iowa Code § 692.7 (1983) and c o u l d s u b j e c t t h e per s o n s t o c i v i l 
l i a b i l i t y under Iowa Code § 692.6 (1983). Y o u t h s e r v i c e a g e n c i e s 
r e c e i v i n g c r i m i n a l h i s t o r y d a t a a r e s u b j e c t t o a p p l i c a b l e r u l e s 
p r o m u l g a t e d by t h e Iowa Department o f P u b l i c S a f e t y . The agency 
s h o u l d seek a d v i c e o f c o u n s e l t o d e t e r m i n e w h e ther grounds e x i s t 
t o r e s i s t l e g a l p r o c e s s o r subpoena o f c r i m i n a l h i s t o r y d a t a . 
(Hayward t o T a y l o r , S t a t e S e n a t o r , and V a r n , S t a t e R e p r e s e n t a t i v e 
12/20/84) #84-12-8(L) 

December 20, 1984 

The H o n o r a b l e Ray T a y l o r 
Iowa S t a t e S e n a t o r 
R u r a l Route 
Steamboat Rock, Iowa 50672 

The H o n o r a b l e R i c h a r d J . Varn 
Iowa S t a t e R e p r e s e n t a t i v e 
R u r a l Route 4, Box 285 
S o l o n , Iowa 52333 

Dear S e n a t o r T a y l o r and R e p r e s e n t a t i v e V a r n : 

You have a s k e d t h i s o f f i c e f o r i t s o p i n i o n r e g a r d i n g t h e 
c o n s t r u c t i o n o f Iowa Code §§ 692.6 - 692.8 (1983) i n l i g h t o f t h e 
a c c e s s t o c r i m i n a l h i s t o r y d a t a g r a n t e d c e r t a i n y o u t h s e r v i c e 
a g e n c i e s by A c t s o f t h e 70th G e n e r a l Assembly, 1984 S e s s i o n , 
House F i l e 2380. ( H e r e i n a f t e r r e f e r r e d t o as H.F. 2380.) I n 
p a r t i c u l a r , y o u ask: 

1. May y o u t h s e r v i c e a g e n c i e s communicate o r 
d i s s e m i n a t e c r i m i n a l h i s t o r y d a t a under t h e 
p r o v i s i o n s o f H.F. 2380 t o p e r s o n s o u t s i d e 
t h e i r agency? 

2. I f n o t , what c r i m i n a l p e n a l t i e s , i f any, 
• w o u l d a p p l y ? 
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3. I f such communication o r d i s s e m i n a t i o n i s 
o t h e r w i s e l e g a l , can t h e C o n f i d e n t i a l Records 
C o u n c i l o r Department o f P u b l i c S a f e t y 
p r o h i b i t o r r e g u l a t e i t ? 

4. I f so, w o u l d th e r e g u l a t i o n s o f t h e C o n f i d e n ­
t i a l Records C o u n c i l o r Department o f P u b l i c 
S a f e t y be e n f o r c e a b l e under the p r o v i s i o n s o f 
Iowa Code Ch. 692 (1983)? 

5. I s c r i m i n a l h i s t o r y d a t a i n t h e hands o f a 
y o u t h s e r v i c e agency s u b j e c t t o d i s c o v e r y by 
subpoena o r o t h e r l e g a l p r o c e s s ? 

Iowa Code Supp. § 692.2 (1983) was amended i n H.F. 2380 by 
a d d i n g a new s u b s e c t i o n , number f i v e ( 5 ) , w h i c h s t a t e s i n p e r t i ­
n e n t p a r t : 

N o t w i t h s t a n d i n g o t h e r p r o v i s i o n s o f t h i s s e c t i o n , 
t h e department [ o f p u b l i c s a f e t y ] and b u r e a u [ o f 
c r i m i n a l i d e n t i f i c a t i o n ] may p r o v i d e c o p i e s o r 
communicate i n f o r m a t i o n f r o m c r i m i n a l h i s t o r y d a t a 
t o any y o u t h s e r v i c e agency approved by t h e 
c o n f i d e n t i a l r e c o r d s c o u n c i l . The department 
s h a l l adopt r u l e s t o p r o v i d e f o r t h e q u a l i f i c a t i o n 
and a p p r o v a l o f y o u t h s e r v i c e a g e n c i e s t o r e c e i v e 
c r i m i n a l h i s t o r y d a t a . 

* * it 

The c r i m i n a l h i s t o r y d a t a t o be p r o v i d e d by t h e 
department and b u r e a u t o a u t h o r i z e d y o u t h s e r v i c e 
a g e n c i e s s h a l l be l i m i t e d t o i n f o r m a t i o n on 
a p p l i c a n t s f o r p a i d o r v o l u n t a r y p o s i t i o n s , where 
t h o s e p o s i t i o n s w o u l d p l a c e the a p p l i c a n t s i n 
d i r e c t c o n t a c t w i t h c h i l d r e n . 

1. D i s s e m i n a t i o n o f C r i m i n a l H i s t o r y Data by a Youth 
S e r v i c e Agency. 

W i l l f u l o r knowing d i s s e m i n a t i o n o f c r i m i n a l h i s t o r y d a t a , 
as d e f i n e d i n Iowa Code § 692.1(3) (1983), r e c e i v e d by a y o u t h 
s e r v i c e agency p u r s u a n t t o H.F. 2380, w o u l d be a v i o l a t i o n o f 
Iowa Code §§ 692.6 - 692.7(1) (1983). Iowa Code § 692.7(1) 
(1983) s t a t e s i n p e r t i n e n t p a r t : 

1. Any p e r s o n who w i l l f u l l y r e q u e s t s , o b t a i n s , 
o r seeks t o o b t a i n c r i m i n a l h i s t o r y d a t a under 
f a l s e p r e t e n s e s , or who w i l l f u l l y communicates o r 
seeks t o communicate c r i m i n a l h i s t o r y d a t a t o any 
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agency o r p e r s o n e x c e p t i n a c c o r d a n c e w i t h t h i s 
c h a p t e r . . . s h a l X j upon c o n v i c t i o n , f o r each 
such o f f e n s e be g u i l t y o f an a g g r a v a t e d misdemean­
o r . Any p e r s o n who k n o w i n g l y , b u t w i t h o u t c r i m i ­
n a l p u r p o s e s , communicates o r seeks t o communicate 
c r i m i n a l h i s t o r y d a t a e x c e p t i n a c c o r d a n c e w i t h 
t h i s c h a p t e r , s h a l l be g u i l t y o f a s i m p l e m i s de-
meanor. (Emphasis added.) 

Iowa Code § 692.6 (1983) p r o v i d e s f o r an a c t i o n f o r c i v i l damages 
f o r t h e d i s s e m i n a t i o n o f , r e q u e s t f o r , o r r e c e i p t o f c r i m i n a l 
h i s t o r y d a t a " i n v i o l a t i o n o f t h i s c h a p t e r . " The p h r a s e " e x c e p t 
i n a c c o r d a n c e w i t h t h i s c h a p t e r " i s n o t an element o f t h e o f f e n s e 
d e f i n e d i n § 692.7. I t i s an e x c e p t i o n t o i t . See, S t a t e v. 
E o l a n d , 309 N.W.2d 438, 440 (Iowa 1981). R e d i s s e m i n a t i o n o f 
c r i m i n a l h i s t o r y d a t a would have t o be i n a c c o r d a n c e w i t h Iowa 
Code § 692.3 (1983) w h i c h has no p r o v i s i o n a l l o w i n g such a c t i o n 
by y o u t h s e r v i c e a g e n c i e s . I t o n l y p e r m i t s r e d i s s e m i n a t i o n o f 
c r i m i n a l h i s t o r y d a t a by a "peace o f f i c e r , c r i m i n a l j u s t i c e 
agency, o r s t a t e o r f e d e r a l r e g u l a t o r y agency." 

The p r i m a r y g o a l o f any c o n s t r u c t i o n o f a s t a t u t e i s t o 
det e r m i n e and e f f e c t u a t e the i n t e n t o f the l e g i s l a t u r e . B e i e r 
G l a s s Co. v. B r u n d i g e , 329 N.W.2d 280 (Iowa 1983). T h i s i s done" 
by l o o k i n g a t what t h e l e g i s l a t u r e s a i d , n o t by c o n j e c t u r i n g upon 
what i t might have s a i d . Le Mars Mut. I n s . Co. v. Bonnecroy, 304 
N.W.2d 422 (Iowa 1981). We b e l i e v e t h a t h a d t h e l e g i s l a t u r e 
i n t e n d e d t o p r o v i d e y o u t h s e r v i c e a g e n c i e s a u t h o r i t y t o s h a r e 
c r i m i n a l h i s t o r y d a t a w i t h o t h e r s , i t w o u l d have e x p r e s s l y 
p r o v i d e d f o r i t . I n t h i s r e g a r d , i t s h o u l d be n o t e d t h a t t h e 
l e g i s l a t u r e d i d e x p r e s s l y p r o v i d e t h e Iowa Department o f Human 
S e r v i c e s such a u t h o r i t y when i t expanded t h a t department's a c c e s s 
t o c r i m i n a l h i s t o r y d a t a . Iowa Code Supp. § 692.3(2) (1983). 
F u r t h e r m o r e , we cannot c o n s t r u e C h a p t e r 692 t o p r o v i d e no l i m i t s 
on y o u t h s e r v i c e a g e n c i e s so as t o g i v e them u n l i m i t e d d i s c r e t i o n 
i n r e g a r d t o c r i m i n a l h i s t o r y d a t a . Such l i c e n s e w o u l d be w h o l l y 
i n c o n s i s t e n t w i t h t h e m a n i f e s t i n t e n t o f t h e l e g i s l a t u r e b e h i n d 
the enactment o f Chapter 692. 

I n r e s p o n s e t o yo u r t h i r d q u e s t i o n about w h e t h e r the C o n f i ­
d e n t i a l Records C o u n c i l o r Department o f P u b l i c S a f e t y c o u l d 
p r o h i b i t o r r e g u l a t e communications o r d i s s e m i n a t i o n by y o u t h 
s e r v i c e a g e n c i e s , i t i s n e c e s s a r y t o f o c u s on H.F. 2380. That 
p r o v i s i o n s t a t e s t h a t : 

The department s h a l l adopt r u l e s t o p r o v i d e f o r 
th e q u a l i f i c a t i o n and a p p r o v a l o f y o u t h s e r v i c e 
a g e n c i e s t o r e c e i v e c r i m i n a l h i s t o r y d a t a . 
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T h i s language r e q u i r e s t h e Department o f P u b l i c S a f e t y t o promul­
g a t e r u l e s t o c o n t r o l t h e f l o w o f c r i m i n a l h i s t o r y i n f o r m a t i o n 
g o i n g t o y o u t h s e r v i c e a g e n c i e s . A l t h o u g h a v i o l a t i o n o f t h e s e 
r u l e s may n o t n e c e s s a r i l y s u b j e c t t h e y o u t h s e r v i c e a g e n c i e s t o 
the c r i m i n a l and c i v i l s a n c t i o n s o f Ch. 692, t h e r u l e s t h e m s e l v e s 
c o u l d p r o v i d e a d m i n i s t r a t i v e s a n c t i o n s f o r any u n a u t h o r i z e d 
communications, such as p r o h i b i t i n g f u t u r e a c c e s s t o t h e d a t a . 
Moreover, s i n c e t h e s e r u l e s have the f o r c e and e f f e c t o f law, t h e 
Department o f P u b l i c S a f e t y w i l l be a b l e t o o b t a i n an i n j u n c t i o n 
to p r e v e n t f u r t h e r i l l e g a l d i s s e m i n a t i o n . FCC v. S c h r e i b e r , 381 
U.S. 279 (1965). A c c o r d . P u b l i c U t i l i t i e s Commission v. " U n i t e d 
S t a t e s , 355 U.S. 524 (1958); A b b o t t L a b o r a t o r i e s y. Ga r d n e r , 387 
UTin 136 (1967). We ur g e t h e Department o f P u b l i c S a f e t y t o 
pro m u l g a t e a c a r e f u l l y c o n s i d e r e d s e t o f r u l e s t o p r o t e c t t h e 
c o n f i d e n t i a l i t y o f t h i s d a t a . 

2. D i s c o v e r y o f C r i m i n a l H i s t o r y Data,. 

You have a s k e d whether c r i m i n a l h i s t o r y d a t a i n t h e hands o f 
a y o u t h s e r v i c e agency w o u l d be s u b j e c t t o subpoena o r o t h e r 
l e g a l p r o c e s s . We have c o n c l u d e d t h a t t h e y o u t h s e r v i c e , agency 
must a l s o keep t h i s d a t a c o n f i d e n t i a l under C h a p t e r 692. I t 
woul d t h e r e f o r e appear t h a t whether t h e documents a r e s u b j e c t t o 
l e g a l p r o c e s s w o u l d n o t i n p r i n c i p l e d i f f e r depending on what 
a u t h o r i z e d e n t i t y i s i n p o s s e s s i o n o f t h e document. 

The f a c t t h a t a r e c o r d i s n o t open t o t h e p u b l i c by s t a t u t e 
does n o t , p e r s e , r e n d e r t h e r e c o r d a b s o l u t e l y immune from 
subpoena o r o t h e r l e g a l p r o c e s s . See, I n r e Subpoena o f 
G i l l e s p i e , 348 N.W.2d 233, 236-237 ( I o w F T 9 8 4 ) ( c i v i l d i s c o v e r y ) ; 
S t a t e v." Schomaker, 338 N.W.2d 874 (Iowa 1984) ( p r o s e c u t o r ' s 
subpoena); Iowa C i v i l R i g h t s Commission v. C i t y o f Pes Moines, 
313 N.W.2d 491, 495 (Iowa 1981) ( a d m i n i s t r a t i v e agency subpoena). 
Where a c o n f i d e n t i a l r e c o r d i s sought by subpoena o r c i v i l 
p r o c e s s , t h e c u s t o d i a n o r a f f e c t e d p e r s o n s c o u l d seek an i n j u n c ­
t i o n t o r e s t r a i n e x a m i n a t i o n under § 68A.8, see, Brown v. 
J o h n s t o n , 328 N.W.2d 510, 513 (Iowa 1983); s e e k ~ a p r o t e c t i v e 
o r d e r under I.R.C.P. 123, I n r e Subpoena o f G i l l e s p i e , 348 N.W.2d 
at 237; o r r a i s e a c l a i m o f p r i v i l e g e , S t a t e ex r e l . Shanahan v. 
Iowa D i s t r i c t C o u r t N.W.2d , WT. 83-726 (Iowa, 
f i l e d O c t o b e r 17, T984). Whether grounds w o u l d e x i s t t o r e s t r a i n 
e x a m i n a t i o n o r t o l i m i t d i s c o v e r y p u r s u a n t t o any o f t h e s e 
p r o c e d u r e s w o u l d depend on t h e r e c o r d i n q u e s t i o n . Because t h e 
q u e s t i o n whether a document must be r e l e a s e d i n r e s p o n s e t o l e g a l 
p r o c e s s would i n h e r e n t l y a r i s e i n j u d i c i a l p r o c e e d i n g s , an 
o p p o r t u n i t y f o r j u d i c i a l d e t e r m i n a t i o n o f t h e agency's duty t o 
r e l e a s e the document o r o f a p p r o p r i a t e l i m i t a t i o n s on d i s c o v e r y 
w ould always be a v a i l a b l e . We wou l d t h e r e f o r e r e f r a i n from 
a t t e m p t i n g t o d e c i d e by an A t t o r n e y G e n e r a l ' s o p i n i o n whether a 
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c l a s s o f documents would be d i s c o v e r a b l e i n e v e r y case o r t o 
s p e c u l a t e as t o what grounds may e x i s t t o l i m i t e x a m i n a t i o n o f 
documents w i t h i n t h e c l a s s . A y o u t h s e r v i c e agency, the D e p a r t ­
ment o f P u b l i c S a f e t y , o r any o t h e r agency concerned w i t h t h e 
p o t e n t i a l subpoena o f c o n f i d e n t i a l documents s h o u l d i n s t e a d seek 
a d v i c e o f c o u n s e l . 

We w o u l d n o t e t h a t t h e Department o f P u b l i c S a f e t y ' s r u l e ­
making a u t h o r i t y w o u l d p e r m i t i t t o impose r e q u i r e m e n t s on y o u t h 
s e r v i c e a g e n c i e s r e q u i r i n g t h a t t i m e l y n o t i c e be g i v e n t o t h e 
Department o f P u b l i c S a f e t y o f any subpoena or o t h e r l e g a l 
p r o c e s s d i r e c t e d t o c r i m i n a l h i s t o r y d a t a . T h i s would e n s u r e 
t h a t the department would have th e o p p o r t u n i t y , i f d e s i r e d , t o 
c o n t e s t any d i s c o v e r y r e q u e s t . 

3. Summary. 

Iowa Code Ch. 692 (1983) does n o t a u t h o r i z e any r e d i s s e m i n a -
t i o n o f c r i m i n a l h i s t o r y d a t a r e c e i v e d p u r s u a n t t o H.F. 2380. 
T h e r e f o r e , any such u n a u t h o r i z e d r e l e a s e by a y o u t h s e r v i c e 
agency c o u l d s u b j e c t t h o s e i n v o l v e d t o c r i m i n a l and c i v i l 
s a n c t i o n s under Iowa Code §§ 692.6 and 692.7 (1983). Moreover, 
s i n c e t h e Department o f P u b l i c S a f e t y i s r e q u i r e d t o p r o m u l g a t e 
r u l e s r e g a r d i n g t h e " q u a l i f i c a t i o n and a p p r o v a l o f y o u t h s e r v i c e 
a g e n c i e s t o r e c e i v e c r i m i n a l h i s t o r y d a t a , " any v i o l a t i o n o f 
t h e s e r u l e s c o u l d r e s u l t i n s a n c t i o n s p r e s c r i b e d by t h o s e r u l e s . 
L a s t l y , t h e agency s h o u l d seek a d v i c e o f c o u n s e l t o d e t e r m i n e 
whether grounds e x i s t t o r e s i s t l e g a l p r o c e s s o r subpoena o f 
c r i m i n a l h i s t o r y d a t a . 

R e s p e c t f u l l y y o u r s , 

A s s i s t a n t A t t o r n e y G e n e r a l 
P u b l i c S a f e t y D i v i s i o n 

GLH/cjc 



ADMINISTRATIVE LAW: S c h o o l s : A p p e a l s . Iowa Code § 290.1 
(1983). Iowa Code § 290.1 i s a s t a t u t e o f l i m i t a t i o n f o r f i l i n g 
a p p e a l s w i t h t h e S t a t e Board o f P u b l i c I n s t r u c t i o n . The word 
" f i l e d " i n § 290.1 means a c t u a l l y r e c e i v e d by t h e agency i n t h e 
absence o f a r u l e t h a t an a f f i d a v i t o f a p p e a l i s deemed t o be 
f i l e d when m a i l e d . The S t a t e Board c o u l d p r o v i d e by r u l e t h a t an 
a f f i d a v i t o f a p p e a l i s deemed t o be f i l e d when m a i l e d . ( F l e m i n g 
t o Benton, S t a t e S u p e r i n t e n d e n t o f P u b l i c I n s t r u c t i o n , 12/14/84) 
#84-12-7(L) 

December 14, 1984 

Dr. R o b e r t D. Benton 
S t a t e S u p e r i n t e n d e n t 
Department o f P u b l i c I n s t r u c t i o n 
Grimes S t a t e O f f i c e B u i l d i n g 
L O C A L 

Dear Dr. Benton: 

You have asked f o r our o p i n i o n c o n c e r n i n g t h e r e q u i r e m e n t s 
o f Iowa Code § 290.1 (1983) w h i c h p r o v i d e as f o l l o w s : 

A p p e a l t o s t a t e b o a r d . Any p e r s o n a g g r i e v e d 
by any d e c i s i o n o r o r d e r o f t h e b o a r d o f d i r e c t o r s 
o f any s c h o o l c o r p o r a t i o n i n a m a t t e r o f law o r 
f a c t may, w i t h i n t h i r t y days a f t e r t h e r e n d i t i o n 
o f s u ch d e c i s i o n o r t h e making o f s u c h o r d e r , 
a p p e a l t h e r e f r o m " t o t h e s t a t e b o a r d o f p u b l i c 
i n s t r u c t i o n ; t h e b a s i s o f t h e p r o c e e d i n g s s h a l l be 
ah a f f i d a v i t f i l e d w i t h t h e s t a t e b o a r d by t h e 
p a r t y a g g r i e v e d w i t h i n the t i m e f o r t a k i n g t h e 
a p p e a l , w h i c h a f f i d a v i t s h a l l s e t f o r t h any e r r o r 
c o m p l a i n e d o f i n a p l a i n and c o n c i s e manner. 

(Emphasis added.) The s p e c i f i c q u e s t i o n s you p r e s e n t a r e : 
1. Does t h e S t a t e B o a r d o f P u b l i c I n s t r u c ­

t i o n have j u r i s d i c t i o n t o h e a r an a p p e a l m a i l e d , 
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bu t n o t r e c e i v e d w i t h i n t h e t h i r t y day t i m e l i m i t 
o f S e c t i o n 290.1? S t a t e d a n o t h e r way, t h e ques­
t i o n m i g h t be posed a s , does m a i l i n g c o n s t i t u t e 
f i l i n g w i t h i n t h e terms o f S e c t i o n 290.1? 

2. I f t h e r e s p o n s e t o t h e f i r s t q u e s t i o n i s 
i n the n e g a t i v e , c o u l d t h e S t a t e B o a r d , b y r u l e , 
d e f i n e f i l i n g t o i n c l u d e m a i l i n g ? 

I t i s o u r o p i n i o n t h a t Iowa Code § 290.1 i s a s t a t u t e o f 
l i m i t a t i o n , t h a t i s the l e g i s l a t u r e has c r e a t e d a d e a d l i n e f o r 
i n v o k i n g t h e j u r i s d i c t i o n o f t h e Iowa S t a t e B o a r d o f P u b l i c 
I n s t r u c t i o n t o h e a r a p p e a l s from d e c i s i o n s o r o r d e r s o f s c h o o l 
d i s t r i c t b o a r d s o f d i r e c t o r s . T h i s means t h a t t h e a p p e a l must be 
a c t u a l l y r e c e i v e d by the agency w i t h i n t h i r t y d a y s . However, t h e 
S t a t e B o a r d c o u l d p r o v i d e by r u l e t h a t t h e a f f i d a v i t i s deemed t o 
be f i l e d when i t i s m a i l e d . 

There a r e two k i n d s o f s t a t u t e s o r r u l e s t h a t e s t a b l i s h t i m e 
p e r i o d s f o r p a r t i c u l a r a c t i o n s t o be t a k e n . One v a r i e t y c r e a t e s 
a r i g i d and p r e c i s e d e a d l i n e and i t may n o t be e x t e n d e d "by 
w a i v e r , e s t o p p e l o r c o n s e n t . " Q u a l l e y v. C h r y s l e r C r e d i t Corp., 
261 N.W.2d 466, 468 (Iowa 1978). The o t h e r t y p e o f d e a d l i n e i s 
d i r e c t o r y and may be extended by agreement between p a r t i e s o r by 
o r d e r o f a c o u r t o r an agency. The Iowa Supreme C o u r t has 
e x p l a i n e d t h e two t y p e s o f s t a t u t e s i n T a y l o r v . Iowa D.O.T., 260 
N.W.2d 521, 522-23 (Iowa 1977). The m a n d a t o r y - d i r e c t o r y a n a l y s i s 
was a p p l i e d i n Iowa C i v i l R i g h t s Commission v . Massey-Ferguson, 
I n c . , 207 N.W.2d" 5 (Iowa 1973) arid" d i s c u s s e d i n d e t a i l In 
F r a n k l i n v. Iowa Dept. o f Job S e r v i c e , 277 N.W.2d 877, 879-881 
(Iowa 1979). We b e l i e v e t h a t h e r e 

[w]e a r e c o n f r o n t e d . . ., w i t h a c l e a r and 
unambiguous s t a t u t e s p e c i f i c a l l y l i m i t i n g t h e 
number o f days w i t h i n w h i c h t h e c o m p l a i n t s h a l l be 
f i l e d . 

M a s sey-Ferguson, 207 M.W.2d a t 7 (emphasis by c o u r t ) . The 
r e l e v a n t language i n § 290.1 i s p a r a l l e l : " t h e b a s i s o f t h e 
p r o c e e d i n g s s h a l l be an a f f i d a v i t f i l e d . . . w i t h i n t h e time f o r 
t a k i n g t h e a p p e a l , . . . " (emphasis added). 

We a r e p a r t i c u l a r l y m i n d f u l o f t h e p r i n c i p l e t h a t a d m i n i s ­
t r a t i v e a g e n c i e s do n o t p o s s e s s common law o r i n h e r e n t powers, 
but o n l y the powers w h i c h a r e c o n f e r r e d by s t a t u t e . F r a n k l i n v. 
Iowa Dept. o f Job S e r v i c e s , 277 N.W.2d a t 881. The Iowa Supreme 
C o u r t o b s e r v e d xn F r a n k l i n , q u o t i n g t h e M a s s e y - F e r g u s o n c a s e , 
t h a t 

The t i m e i n w h i c h an a d m i n i s t r a t i v e p r o c e e d ­
i n g may be b r o u g h t i s o f t e n r e g u l a t e d by t h e 
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s t a t u t e p r o v i d i n g f o r su c h p r o c e e d i n g , and a 
f a i l u r e t o comply w i t h such s t a t u t e may b a r t h e 
a d m i n i s t r a t i v e p r o c e e d i n g and any j u d i c i a l p r o ­
c e e d i n g w h i c h depends t h e r e o n . An a d m i n i s t r a t i v e 
agency may n o t e n l a r g e i t s powers b y v w a i v i n g a 
ti m e r e q u i r e m e n t w h i c h i s j u r i s d i c t i o n a l o r a 
p r e r e q u i s i t e t o t h e a c t i o n t a k e n . 

F r a n k l i n , 277 N.W.2d a t 880. The S t a t e B o a r d o f P u b l i c I n s t r u c ­
t i o n i s n o t a r o v i n g commission v e s t e d w i t h power t o i n t e r f e r e 
w i t h t h e a c t i v i t i e s o f s c h o o l d i s t r i c t s . I n s t e a d , i t must a w a i t 
an a p p e a l f r o m a d i s t r i c t ' s f i n a l d e c i s i o n . See S o u t h e a s t Warren 
v. Iowa Dept. o f Pub. I n s t . , 285 N.W.2d 173, T3u" (Iowa 1979). 

I m p o r t a n t p o l i c y r e a s o n s f o r c o n c l u d i n g t h a t § 290.1 i s a 
s t a t u t e o f l i m i t a t i o n r e l a t e t o s c h o o l d i s t r i c t s and n o t t o t h e 
S t a t e Board. A good example o f a s c h o o l d i s t r i c t d e c i s i o n f o r 
w h i c h t i m e f o r a p p e a l needs t o be c l e a r i s a d e c i s i o n t o c l o s e an 
a t t e n d a n c e c e n t e r . See e.g. , K e e l e r v. Iowa S t a t e Bd. o f Pub. 
I n s t r u c t i o n , 331 N.W.2d 110 (Iowa 1983). I n such a c i r c u m s t a n c e , 
a s c h o o l d i s t r i c t needs t o p r o c e e d w i t h p l a n n i n g o f bus r o u t e s , 
h i r i n g o r d i s c h a r g i n g t e a c h e r s , and o t h e r p r a c t i c a l a c t i v i t i e s 
t h a t f l o w f r o m t h e d e c i s i o n . The c u t - o f f t i m e f o r a § 290.1 
a p p e a l o f such a d e c i s i o n t o t h e S t a t e B o a r d s h o u l d be c l e a r and 
p r e c i s e . D e l a y o f an a p p e a l o f t h e S t a t e B o a r d may o f t e n a f f e c t 
t h e s c h o o l d i s t r i c t a d v e r s e l y . C f . T a y l o r v. Dept. o f T r a n s p . , 
260 N.W.2d a t 523 (where t i m e r e q u i r e m e n t I s d i r e c t o r y ) . We 
c o n c l u d e t h a t § 290.1 i s a s t a t u t e o f l i m i t a t i o n f o r i n v o k i n g t h e 
j u r i s d i c t i o n o f t h e S t a t e Board o f P u b l i c I n s t r u c t i o n . 

We r e a c h t h e same r e s u l t when we c o n s i d e r y o u r q u e s t i o n s i n 
the l i g h t o f the meaning o f t h e word " f i l e d . " The Iowa Supreme 
C o u r t has s a i d t h a t " [ a ] paper i s s a i d t o be f i l e d when i t i s 
d e l i v e r e d t o t h e p r o p e r o f f i c e r and by him r e c e i v e d t o be k e p t on 
f i l e . " M i l l s v. Board o f S u p e r v i s o r s , 227 Iowa 1141, 1143, 290 
N.W. 50, 52 (1940). See a l s o , S t a t e v. P a r k e r , 153 N.W.2d 264, 
266 (Minn. 1967) ("The meaning o f t h e te r m ' f i l e d ' i s p l a i n and 
means t h e n o t i c e a c t u a l l y be r e c e i v e d by t h e c l e r k w i t h i n [ t h e 
tim e r e q u i r e d by t h e s t a t u t e ] . " There a r e s c o r e s o f ca s e s i n 
w h i c h t h e word f i l e d has been c o n s t r u e d t o mean t h a t a document 
must have been r e c e i v e d by t h e p a r t i c u l a r o f f i c e r o r agency t o be 
c o n s i d e r e d as f i l e d . See ca s e s a n n o t a t e d i n 36A C.J.S., F i l e , 
pp. 395-402 and 1984 p o c k e t p a r t , p. 38; 16A Words and P h r a s e s , 
1984 p o c k e t p a r t , p. 15. The most r e c e n t s t a t e m e n t by t h e Iowa 
Supreme C o u r t w h i c h r e l a t e s t o t h e p o i n t a t w h i c h f i l i n g o c c u r s 
i s as f o l l o w s : 

Here a n o t i c e was m a i l e d t o t h e c l e r k on 
A p r i l 8, 1977, b u t d i d n o t r e a c h him. A second 
n o t i c e was t h e r e a f t e r m a i l e d t o him, w h i c h r e a c h e d 
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him on May 4, 1977. T h i s l a t t e r date was t h e time 
t h a t f i l i n g was a c c o m p l i s h e d . 

Cook y. C i t y o f C o u n c i l B l u f f s , 264 N.W.2d 784, 787 (Iowa 1978). 
See a l s o , Brembry v. Armour and Co., 250 Iowa 630, 631, 95 N.W.2d 
W,~4~50 (1959). 

I n o ur o p i n i o n , § 290.1 i s a s t a t u t e t h a t i s i n t e n d e d t o be 
a s t a t u t e o f l i m i t a t i o n ; i t e s t a b l i s h e s a p r e c i s e d e a d l i n e f o r 
i n v o k i n g t h e j u r i s d i c t i o n o f t h e S t a t e Board o f P u b l i c I n s t r u c ­
t i o n . We b e l i e v e t h e e f f e c t o f § 290.1 i s s i m i l a r t o t h a t o f 
Iowa R u l e o f C i v i l P r o c e d u r e 48 (a c i v i l a c t i o n i s commenced by 
f i l i n g a p e t i t i o n w i t h t h e c o u r t ) , and 55 w h i c h p r o v i d e s as 
f o l l o w s : 

F o r t h e purpose o f d e t e r m i n i n g whether an 
a c t i o n has been commenced w i t h i n t h e ti m e a l l o w e d 
by s t a t u t e s f o r l i m i t a t i o n o f a c t i o n s , w h e t her t h e 
l i m i t a t i o n i n h e r e s Til t h e s t a t u t e s c r e a t i n g t h e 
remedy o r n o t , t h e f i l i n g o f a p e t i t i o n s h a l l be 
deemed a commencement o f t h e a c t i o n . 

(emphasis s u p p l i e d ) . See a l s o , Iowa R. App. P r o . 5(a) (time f o r 
a p p e a l i n g t o Supreme C o u r t T l Iowa Code § 17A.19(3) (1983) ( t i m e 
f o r a p p e a l i n g a " c o n t e s t e d c a s e " " d e c i s i o n ) ; and Iowa Code 
§ 17A.16(2) ( t i m e t o a p p l y f o r r e h e a r i n g i n a c o n t e s t e d c a s e ) . 

The Iowa Supreme Co u r t has r u l e d t h a t i t i s t h e duty o f a 
t r i b u n a l " t o r e f u s e , on our own m o t i o n , t o e n t e r t a i n an a p p e a l 
n o t a u t h o r i z e d by [Iowa R. App. P r o . 5 ( a ) ] , Robco T r a n s p o r t a t i o n , 
I n c . v. R i t t e r , N.W.2d (Iowa 1984), S l i p . Op. No. 
83-915, f i l e d O ctober 17, 1984, page 4. See a l s o , Q u a l l e y v. 
C h r y s l e r C r e d i t Corp., 261 N.W.2d 466, 468 ( I o w a ~ l 9 7 8 K I f an 
a p p e a l i s n o t t i m e l y f i l e d , i t must be d i s m i s s e d . Robco T r a n s ­
p o r t a t i o n , a t page 11; S t a t e v. Iowa Dept. o f S o c i a l S e r v i c e s , 
328 N.W.2d 912, 913 (Iowa 1983). 

I n summary, i t i s our o p i n i o n t h a t t h e word " f i l e d " i n 
§ 290.1 means t h a t t h e document must a c t u a l l y be r e c e i v e d by t h e 
agency, i n t h e absence o f a r u l e t o t h e c o n t r a r y . 

We t u r n now t o t h e q u e s t i o n o f whether t h e S t a t e B oard c o u l d 
p r o v i d e by r u l e t h a t an a f f i d a v i t c o u l d be deemed t o be " f i l e d 
when m a i l e d . " We b e l i e v e t h a t t h e Board c o u l d adopt such a r u l e . 
The S t a t e B o a r d has been g r a n t e d power t o " [ a ] d o p t n e c e s s a r y 
r u l e s and r e g u l a t i o n s f o r t h e p r o p e r enforcement and e x e c u t i o n o f 
the p r o v i s i o n s o f t h e s c h o o l l a w s . " Iowa Code § 257.9(2) (1983). 
The B o a r d has a l r e a d y adopted r u l e s t o govern h e a r i n g s t h a t o c c u r 
under t h e p r o v i s i o n s o f Ch. 290. See I.A.C. 670-51.1 et: seq. We 
know o f no r e a s o n t h a t w o u l d p r e v e n t t h e S t a t e B oard from 
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p r o m u l g a t i n g r u l e s t o p r o v i d e t h a t t h e a f f i d a v i t r e q u i r e d t o be 
f i l e d t o commence an a p p e a l i s deemed t o be f i l e d when m a i l e d . 
F o r agency r u l e s t h a t p r o v i d e t h a t a document i s deemed t o be 
f i l e d when m a i l e d , see e.g. , l . A . C . 370-4.35(1) ( i n r e documents 
s u b m i t t e d t o Iowa Job S e r v i c e ) . The Iowa Supreme C o u r t has h e l d 
t h a t a r u l e t h a t p e r m i t s a j u r i s d i c t i o n a l f i l i n g d a t e t o be met 
by m a i l i n g i s w i t h i n t h e a u t h o r i t y o f an agency. See M e s s i n a v. 
Iowa Dept. o f Job S e r v i c e , 341 N.W.2d 52, 56 (Iowa~T9"83); Cosper 
v. Iowa Dept. o f Job S e r v i c e , 321 N.W.2d 6, 8 (Iowa 1982). 

We a r e aware t h a t problems may a r i s e i n r a r e c a s e s o f l o s t 
m a i l . See Cook v. C i t y o f C o u n c i l B l u f f s , 264 N.W.2d 784 (Iowa 
1978) (complex f a c t s i t u a t i o n I n w h i c h o p p o s i n g c o u n s e l and 
Supreme C o u r t r e c e i v e d t i m e l y n o t i c e o f a p p e a l b u t d i s t r i c t c o u r t 
c l e r k d i d n o t ) . But r u l e s may p r o v i d e f o r s u c h c i r c u m s t a n c e s . 
See Job S e r v i c e r u l e s c i t e d above and Iowa R u l e o f A p p e l l a t e 
P r o c e d u r e 30(a) (papers r e q u i r e d o r p e r m i t t e d t o be f i l e d w i t h 
the c l e r k o f t h e Iowa Supreme C o u r t " s h a l l be deemed f i l e d on t h e 
day o f m a i l i n g " ) . Moreover, t h e G e n e r a l Assembly has p r o v i d e d a 
p r o c e s s f o r p r o v i n g when a document was m a i l e d . See Iowa Code 
§ 622.105 ( 1 9 8 3 ) . And see Iowa Code § 622.105 ( e f f e c t o f 
c e r t i f i e d o r r e g i s t e r e d m a i l ) . 

I n summary, i t i s our o p i n i o n _ t h a t Iowa Code § 290.1 i s a 
s t a t u t e o f l i m i t a t i o n s . The word " f i l e d " means a c t u a l l y r e c e i v e d 
i n t h e absence o f a r u l e p r o v i d i n g t h a t t h e a f f i d a v i t o f a p p e a l 
r e q u i r e d by § 290.1 i s deemed t o be f i l e d when m a i l e d . The B o a r d 
o f P u b l i c I n s t r u c t i o n c o u l d p r o m u l g a t e a r u l e t o p r o v i d e t h a t an 
a f f i d a v i t o f a p p e a l i s deemed t o be f i l e d when m a i l e d . 

S i n c e r e l y , c 

MERLE WILNA FLEMING 
A s s i s t a n t A t t o r n e y G e n e r a l 

MWF/cjc 



LICENSING: D u p l i c a t e L i c e n s e s f o r H e a l t h P r o f e s s i o n a l s . Iowa 
Code §§ 147.7 and 147.80(19) ( 1 9 8 3 ) . The Code does n o t p r o h i b i t 
the i s s u a n c e o f a d u p l i c a t e l i c e n s e t o be d i s p l a y e d i n a b r a n c h 
o f f i c e . ( H a r t t o P a w l e w s k i , Commissioner o f H e a l t h , 12/14/84) 
#84-12-6(L) 

December 14, 1984 

Norman P a w l e w s k i 
Commissioner o f H e a l t h 
Lucas B u i l d i n g 
Des M o i n e s , Iowa 50319 

Dear Commissioner P a w l e w s k i : 

We a r e i n r e c e i p t o f y o u r r e c e n t r e q u e s t f o r an A t t o r n e y 
G e n e r a l ' s o p i n i o n c o n c e r n i n g an i n t e r p r e t a t i o n o f Iowa Code 
§ 147.7. You have s p e c i f i c a l l y asked "whether a d u p l i c a t e 
p r o f e s s i o n a l l i c e n s e can be i s s u e d t o be d i s p l a y e d i n a b r a n c h 
o f f i c e under Iowa Code § 147.7." 

Iowa Code s e c t i o n 147.7 s t a t e s t h a t : 

E v e r y p e r s o n l i c e n s e d under t h i s t i t l e t o p r a c t i c e 
a p r o f e s s i o n s h a l l keep h i s l i c e n s e p u b l i c a l l y 
d i s p l a y e d i n the p l a c e i n w h i c h he p r a c t i c e s . 

S t a t u t e s a r e g e n e r a l l y g i v e n a r e a s o n a b l e and p r a c t i c a l 
c o n s t r u c t i o n w h i c h b e s t e f f e c t s i t s p u r p o s e . Hansen y. S t a t e , 
298 N.W.2d 263, 265 (Iowa 1980). Iowa Code s e c t i o n 147.7 has 
been c o n s t r u e d t o r e q u i r e a p r o f e s s i o n a l t o d i s p l a y a l i c e n s e i n 
e v e r y r e g u l a r p l a c e o f p r a c t i c e . See 1935 Op. A t t ' y Gen. 330. 
I t t h e r e f o r e seems r e a s o n a b l e and p r a c t i c a l t o i s s u e d u p l i c a t e 
l i c e n s e s t o t h o s e p r o f e s s i o n a l s who p r a c t i c e i n two p l a c e s o f 
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b u s i n e s s . However, The Code f u r t h e r s p e c i f i e s t h a t f e e s may be 
a s s e s s e d f o r t h e c o s t o f i s s u i n g a " [ d ] u p l i c a t e l i c e n s e , w h i c h 
s h a l l be so d e s i g n a t e d on i t s f a c e , upon s a t i s f a c t o r y p r o o f [ t h a t 
t h e o r i g i n a l ] . . . has been d e s t r o y e d o r l o s t . " Iowa Code 
§ 147.80(19). I t i s w e l l r e c o g n i z e d i n Iowa t h a t "[w]hen 
s t a t u t e s r e l a t e t o t h e same s u b j e c t m a t t e r o r t o c l o s e l y a l l i e d 
s u b j e c t s t h e y a r e s a i d t o be p a r i m a t e r i a and must be c o n s t r u e d , 
c o n s i d e r e d and examined i n l i g h t o f t h e i r common purpose and 
i n t e n t so as t o produce a harmonious system o r body o f 
l e g i s l a t i o n . " Rush v. S i o u x C i t y , 240 N.W.2d 431, 445 (Iowa 

Iowa Code S e c t i o n 147.80 g i v e s t h e e x a m i n i n g b o a r d f o r each 
p r o f e s s i o n t h e a u t h o r i t y t o c o l l e c t f e e s f o r t h e i s s u a n c e o f 
d u p l i c a t e l i c e n s e s i n cases where t h e o r i g i n a l has been l o s t o r 
s t o l e n . I t does n o t ad d r e s s t h e i s s u a n c e o f d u p l i c a t e l i c e n s e s 
t o be d i s p l a y e d s i m u l t a n e o u s l y where a h e a l t h p r o f e s s i o n a l 
p r a c t i c e s i n s e v e r a l l o c a t i o n s . Nor does i t e x p r e s s l y l i m i t t h e 
c r i t e r i a upon w h i c h a d u p l i c a t e l i c e n s e may be i s s u e d . The Board 
o f H e a l t h m i g h t r e a s o n a b l y c o n c l u d e i t i s n e c e s s a r y t o i s s u e 
d u p l i c a t e l i c e n s e s f o r b r a n c h o f f i c e s i n o r d e r t o accommodate t h e 
ch a n g i n g m a r k e t p l a c e and t o p r e v e n t t h e n e c e s s i t y o f r e q u i r i n g 
a l l h e a l t h p r o f e s s i o n a l s t o t r a n s p o r t t h e i r l i c e n s e s from one 
p l a c e o f p r a c t i c e t o a n o t h e r . D u p l i c a t e l i c e n s i n g r u l e s s h o u l d 
i n c l u d e p r o p e r v e r i f i c a t i o n r e q u i r e m e n t s and s a f e g u a r d s a g a i n s t 
f r a u d such as r e q u i r i n g t h a t a d u p l i c a t e l i c e n s e be marked as 
" d u p l i c a t e " o r a d e s i g n a t i o n p e r t a i n i n g t o t h e b r a n c h o f f i c e ' s 
a d d r e s s . 

I n c o n c l u s i o n , i t i s our v i e w t h a t t h e Code does n o t 
p r o h i b i t t h e i s s u a n c e o f d u p l i c a t e l i c e n s e s f o r b r a n c h o f f i c e s 
where a r e a s o n a b l e b a s i s e x i s t s t o j u s t i f y t h e i s s u a n c e o f 
d u p l i c a t e l i c e n s e s . 

1976). 

ELIZABETH HART 
A s s i s t a n t A t t o r n e y G e n e r a l 
H e a l t h D i v i s i o n 

E H / c j c 



TORT L I A B I L I T Y : L i a b i l i t y o f Governmental U n i t s f o r I n j u r i e s t o 
O f f e n d e r P e r f o r m i n g U n p a i d Community S e r v i c e . Iowa Code s e c t i o n s 
25A, 85.59, 907.13 (1983). Governmental u n i t s o r o t h e r e n t i t i e s 
u s i n g o f f e n d e r s p e r f o r m i n g u n p a i d community s e r v i c e work may be 
l i a b l e f o r w o r k e r s ' compensation o r under g e n e r a l t o r t law f o r 
i n j u r i e s t o such w o r k e r s . O f f e n d e r s p e r f o r m i n g u n p a i d community 
s e r v i c e work a r e not r e l i e v e d o f a l l l i a b i l i t y f o r t o r t s t h e y 
commit w h i l e p e r f o r m i n g t h e work. ( P e t e r s t o H e r r i g , Dubuque 
County A t t o r n e y , 12/14/84) #84-12-5(L) 

Mr. James H e r r i g 
Dubuque County A t t o r n e y 
Dubuque County Courthouse 
Dubuque, Iowa 52001 

Dear Mr. H e r r i g : 

You have r e q u e s t e d an o p i n i o n on t h e e f f e c t o f a 1984 law, 
Senate F i l e 2098, on g o v e r n m e n t a l l i a b i l i t y f o r i n j u r i e s t o 
c r i m i n a l s p e r f o r m i n g u n p a i d community s e r v i c e work and l i a b i l i t y 
o f t h o s e p e r s o n s f o r t o r t s t h e y commit w h i l e p e r f o r m i n g the work. 
We c o n c l u d e t h a t t h e 1984 law does not make any p a r t i c u l a r 
g o v e r n m e n t a l e n t i t y e x c l u s i v e l y l i a b l e f o r w o r k e r s ' compensation 
b e n e f i t s t o a p e r s o n p e r f o r m i n g u n p a i d community s e r v i c e . 
T h e r e f o r e , depending on t h e f a c t s o f each c a s e , p e r s o n s 
p e r f o r m i n g u n p a i d community s e r v i c e c o u l d argue t h a t t h e y a r e 
employees e n t i t l e d t o w o r k e r s ' compensation f r o m t h e governmental 
u n i t o r o t h e r employer. I f t h e p e r s o n p e r f o r m i n g u n p a i d 
community s e r v i c e i s n o t e n t i t l e d t o w o r k e r s ' compensation 
b e n e f i t s , f o r w h a t e v e r r e a s o n , t h e p e r s o n c o u l d pursue w h a t e v e r 
t o r t remedies t h a t a r e a v a i l a b l e , i n c l u d i n g a s u i t a g a i n s t 
g o v e r n m e n t a l e n t i t i e s under C h a p t e r s 25A o r 613A. The answer t o 
your second q u e s t i o n i s t h a t t h e o f f e n d e r s p e r f o r m i n g u n p a i d 
community s e r v i c e work c o u l d be l i a b l e f o r t o r t s t h e y commit 
w h i l e p e r f o r m i n g the work. 
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Under Iowa s e n t e n c i n g s t a t u t e s , a c o u r t may o r d e r a d e f e n ­
dant t o p e r f o r m community s e r v i c e work. The w o r k may be r e q u i r e d 
as a c o n d i t i o n o f p r o b a t i o n , Iowa Code § 907.13 ( 1 9 8 3 ) ; as p a r t 
o f a p l a n o f r e s t i t u t i o n t o r e p a y c o u r t c o s t s o r a p p o i n t e d 
a t t o r n e y f e e s , i d . § 910.2; o r as a c o n d i t i o n o f work r e l e a s e o r 
p a r o l e , i d . § 9 l u \ 5 . 

P r i o r t o 1984, t h e p o r t i o n s o f t h e w o r k e r s ' compensation law 
d e a l i n g w i t h c r i m i n a l d e f e n d a n t s were Iowa Code §§ 85.59, .60 and 
.62. S e c t i o n 85.60 r e g a r d i n g w o r k e r s ' c o m p e n s a t i o n f o r inmates 
on work r e l e a s e has been r e p e a l e d . A c t s o f t h e 7 0 t h G e n e r a l 
Assembly, 1984 S e s s i o n , S.F. 2084. S e c t i o n 85.62 a l l o w s c o u n t i e s 
t o e l e c t t o i n c l u d e i n m ates c o n f i n e d i n c o u n t y j a i l s as employees 
e n t i t l e d t o w o r k e r s ' c o m p e n s a t i o n . S e c t i o n 85.59 p r o v i d e s 
c e r t a i n l i m i t e d b e n e f i t s t o i n m a t e s , w h i c h t h e s t a t u t e d e f i n e s 
as p e r s o n s " c o n f i n e d " t o s t a t e p e n a l o r c o r r e c t i o n a l f a c i l i t i e s . 
See Heumphreus v. S t a t e , 334 N.W.2d 757 (Iowa 1983). The bene-
f i t s f o r inmates a r e h o t c o e x t e n s i v e w i t h o t h e r b e n e f i t s f o r 
employees c o v e r e d by t h e w o r k e r s ' c o m p e n s a t i o n law. 

The 1984 s e s s i o n o f t h e l e g i s l a t u r e a t t e m p t e d t o c l a r i f y t h e 
l i a b i l i t y o f g o v e r n m e n t a l e n t i t i e s f o r i n j u r i e s t o c r i m i n a l 
o f f e n d e r s p e r f o r m i n g u n p a i d community s e r v i c e work. The t i t l e o f 
Senate F i l e 2098 s t a t e s i t was i n t e n d e d t o be an a c t " s p e c i f y i n g 
t h a t t h e s t a t e assumes l i a b i l i t y ' ~ f o r i n j u r i e s t o o f f e n d e r s 
p e r f o r m i n g u n p a i d community s e r v i c e . " I f t h a t was t h e i n t e n t o f 
the l e g i s l a t u r e , the s t a t u t e as p a s s e d f a i l s t o c a r r y out t h a t 
p u rpose. 

S e c t i o n 1 o f Senate F i l e 2098 p r o v i d e s t h a t s e c t i o n 85.59, 
p r o v i d i n g w o r k e r s ' compensation b e n e f i t s t o i n m a t e s , was amended 
by a d d i n g t h e f o l l o w i n g : 

F o r purposes o f t h i s s e c t i o n , t h e term 
" i n m a t e " e x c l u d e s a p e r s o n who i s p e r f o r m i n g 
u n p a i d community s e r v i c e under s e c t i o n 907.13 o r a 
work assignment o f v a l u e o r t o t h e p u b l i c under 
c h a p t e r 232. 

What t h e l e g i s l a t u r e i n t e n d e d by t h i s amendment t o s e c t i o n 
85.59 i s u n c l e a r . There i s l i t t l e need f o r a law e x c l u d i n g 
p e r s o n s p l a c e d on p r o b a t i o n u n d e r s e c t i o n 907.13 from t h e 
d e f i n i t i o n o f inmate i n s e c t i o n 85.59. An i n m a t e , as d e f i n e d i n 
s e c t i o n 85.59, o n l y means p e r s o n s c o n f i n e d t o s t a t e c o r r e c t i o n a l 
f a c i l i t i e s , w h i c h a p r o b a t i o n e r o b v i o u s l y i s n o t . Whatever t h e 
l e g i s l a t u r e i n t e n d e d t o do i n s e c t i o n 1, i t w o u l d n o t a p p l y t o 
a l l o f f e n d e r s p e r f o r m i n g community s e r v i c e b u t o n l y t o t h o s e 
p e r f o r m i n g p u r s u a n t t o a p r o b a t i o n s e n t e n c e u n d e r s e c t i o n 907.13 
o r a work assignment under C h a p t e r 232. 
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I t i s p o s s i b l e t h a t the l e g i s l a t u r e i n t e n d e d t o i n c l u d e 
o f f e n d e r s as " i n m a t e s " under w o r k e r s ' c o m p e n s a t i o n and m i s t a k e n l y 
used the word " e x c l u d e s " f o r " i n c l u d e s . " However, a b e t t e r 
e x p l a n a t i o n f o r t h e l e g i s l a t u r e ' s d e c i s i o n t o e x p r e s s l y e x c l u d e 
p e r s o n s p e r f o r m i n g community s e r v i c e p u r s u a n t t o s e c t i o n 907.13 
o r C h a p t e r 232 from t h e d e f i n i t i o n o f inmate i n s e c t i o n 85.59 was 
t o make c l e a r t h a t such p e r s o n s were e n t i t l e d t o w o r k e r s ' 
compensation b e n e f i t s and were n o t s u b j e c t t o t h e l i m i t e d 
b e n e f i t s o f i n m a t e s . 

Assuming t h a t t h e l e g i s l a t u r e i n t e n d e d t o make t h e s t a t e 
l i a b l e f o r i n j u r i e s t o o f f e n d e r s p e r f o r m i n g u n p a i d community 
s e r v i c e , b u t t o a l l o w w o r k e r s ' c o m p e n s a t i o n b e n e f i t s t h a t a r e 
b r o a d e r t h a n b e n e f i t s r e c e i v e d by i n m a t e s , Senate F i l e 2098 does 
n o t h i n g t o i n d i c a t e t h a t t h e s e p e r s o n s a r e employees o f t h e s t a t e 
e n t i t l e d t o w o r k e r s ' compensation. W i t h o u t s p e c i f i c s t a t u t o r y 
i n c l u s i o n as employees, i t i s d o u b t f u l t h a t a p e r s o n p e r f o r m i n g 
f o r c e d , u n p a i d community s e r v i c e i s an employee. See F r e d e r i c k 
v. The Men's R e f o r m a t o r y , 203 N.W.2d 797 (Iowa 1973T ( p r i s o n e r 
w o r k i n g i n p r i s o n i n d u s t r y n o t an employee e n t i t l e d t o w o r k e r s ' 
compensation because s t a t e does n o t employ a t w i l l , pay wages o r 
i n t e n d t o c r e a t e employer-employee r e l a t i o n s h i p ) . 

S i n c e no law c l e a r l y makes d e f e n d a n t s p e r f o r m i n g u n p a i d 
community s e r v i c e employees o f t h e s t a t e under C h a p t e r 85, s u c h 
p e r s o n s may c l a i m b e n e f i t s and t r y t o e s t a b l i s h t h e i r e n t i t l e m e n t 
from whatever e n t i t y i s found t o be t h e employer. T h i s w o u l d 
i n v o l v e a r e v i e w o f t h e many f a c t o r s t o d e t e r m i n e who i s an 
employee e n t i t l e d t o w o r k e r s ' compensation and, t h e r e f o r e , t h i s 
o p i n i o n cannot g i v e a d e f i n i t i v e answer i n a l l c a s e s . 

I f such p e r s o n s a r e n o t c o v e r e d by w o r k e r s ' c o m p e n s a t i o n , 
any g o v e r n m e n t a l u n i t may be l i a b l e under C h a p t e r s 25A o r 613A 
f o r b r e a c h o f a d u t y p r o x i m a t e l y c a u s i n g i n j u r y t o t h e o f f e n d e r 
p e r f o r m i n g t h e s e r v i c e . We e x p r e s s no o p i n i o n on whether s u c h a 
s u i t w o u l d be s u c c e s s f u l because o f t h e m y r i a d o f f a c t u a l and 
l e g a l i s s u e s t h a t w o u l d be i n v o l v e d . 

Senate F i l e 2098 was n o t l i m i t e d t o an a t t e m p t t o c l a r i f y 
w o r k e r s ' c o m p e n s a t i o n i s s u e s , b u t a l s o a t t e m p t e d t o have t h e 
s t a t e assume l i a b i l i t y f o r " t o r t s committed by o f f e n d e r s p e r f o r m ­
i n g u n p a i d community s e r v i c e . " A c t s o f 7 0 t h G e n e r a l Assembly, 
1984 S e s s i o n , S.F. 2098, Preamble. The new law amended s e c t i o n 
907.13, r e g a r d i n g community s e r v i c e by p e r s o n s s e n t e n c e d t o 
p r o b a t i o n , by a d d i n g t h e f o l l o w i n g new s u b s e c t i o n : 

5. The s t a t e o f Iowa i s e x c l u s i v e l y l i a b l e , 
a c c o r d i n g t o and under c h a p t e r 25A, f o r a t o r t i o u s 
a c t committed by a d e f e n d a n t w h i l e p e r f o r m i n g 
u n p a i d community s e r v i c e . 
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You have asked whether t h i s amendment r e l i e v e s an o f f e n d e r 
from p e r s o n a l l i a b i l i t y f o r t o r t s committed w h i l e p e r f o r m i n g 
u n p a i d community s e r v i c e . The amendment does say t h a t t h e s t a t e 
i s " e x c l u s i v e l y " l i a b l e . However, the amendment a l s o says t h e 
s t a t e i s l i a b l e " a c c o r d i n g t o and under c h a p t e r 25A." Assuming 
t h a t t h e o f f e n d e r i s an employee o f the s t a t e , and was a c t i n g 
w i t h i n t h e scope o f h i s employment, the o f f e n d e r c o u l d s t i l l be 
p e r s o n a l l y l i a b l e i f t h e a c t was w i l l f u l and wanton o r mal­
f e a s a n c e i n o f f i c e . A c t s o f 7 0 t h G e n e r a l Assembly, 1984 S e s s i o n , 
S.F. 2271, s e c t i o n 2. T h e r e f o r e , s e c t i o n 5 o f Senate F i l e 2098 
does n o t e l i m i n a t e a l l t o r t l i a b i l i t y f o r o f f e n d e r s . F i n a l l y , 
a l t h o u g h employees a r e n o t p e r s o n a l l y l i a b l e f o r t o r t s t h a t a r e 
e x c l u d e d by s e c t i o n 25A.14, i f t h e c l a i m f a l l s o u t s i d e o f 25A f o r 
any o t h e r r e a s o n , t h e o f f e n d e r may be p e r s o n a l l y l i a b l e . 

V e r y t r u l y y o u r s , 

J M P / c j c 



GOVERNMENT CONTRACTS: R e t a i n e d f u n d s . 1983 Iowa Code Supp. Ch. 
593. The law l i m i t s t h e r e t a i n a g e f o r payment o f c l a i m s o f 
s u b c o n t r a c t o r s on p u b l i c c o n t r a c t s t o f i v e p e r c e n t . A 
g o v e r n m e n t a l body c o u l d p r o v i d e e x p r e s s l y b y c o n t r a c t f o r a 
g r e a t e r amount but such a r e q u i r e m e n t i s u n n e c e s s a r y . ( F l e m i n g 
t o R i c h e y , E x e c u t i v e S e c r e t a r y , 12/14/84) #84-12-4(L) 

R. Wayne R i c h e y 
E x e c u t i v e S e c r e t a r y 
S t a t e Board o f Regents 
L O C A L 

Dear Mr. R i c h e y : 

You have asked f o r our o p i n i o n c o n c e r n i n g the r e q u i r e m e n t s 
o f 1983 Iowa Code Supp. C h a p t e r 573. The p a r t i c u l a r q u e s t i o n s 
a r e : 

1. Does any p r o v i s i o n o f C h a p t e r 573 a u t h o r i z e a 
g o v e r n m e n t a l body t o r e t a i n more t h a n f i v e 
p e r c e n t o f t h e c o n t r a c t p r i c e ? 

2. C o u l d a governmental body p r o v i d e by c o n t r a c t 
f o r r e t a i n a g e i n e x c e s s o f f i v e p e r c e n t o f 
the c o n t r a c t p r i c e ? 

The q u e s t i o n s a r e s u b m i t t e d b ecause as you s t a t e d , " [ i ] n some 
c a s e s , t h e amount o f a l l c l a i m s on f i l e , when d o u b l e d , w i l l 
e x ceed t h e amount o f 5 p e r c e n t o f t h e c o n t r a c t p r i c e . " 

I t i s o u r o p i n i o n t h a t C h a p t e r 573 l i m i t s the r e t a i n a g e t o 
f i v e p e r c e n t o f t h e c o n t r a c t p r i c e . However, a g o v e r n m e n t a l body 
c o u l d r e t a i n more t h a n f i v e p e r c e n t i f , and o n l y i f , t h e c o n t r a c t 
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p r o v i d e d i n e x p r e s s terms f o r a r e t a i n a g e i n e x c e s s o f t h e 
s t a t u t o r y f i v e p e r c e n t . We b e l i e v e t h a t s uch a c o n t r a c t term i s 
un n e c e s s a r y because t h e g e n e r a l c o n t r a c t o r ' s bond i s a v a i l a b l e 
when t h e f i v e p e r c e n t r e t a i n a g e i s i n s u f f i c i e n t to^ pay c l a i m s o f 
s u b c o n t r a c t o r s on f i l e w i t h t h e g o v e r n m e n t a l body. 

When we a r e as k e d t o a s c e r t a i n t he meaning o f s t a t u t e s , a 
v a r i e t y o f p r i n c i p l e s must be employed. The p o l e s t a r o f 
s t a t u t o r y c o n s t r u c t i o n i s l e g i s l a t i v e i n t e n t . Doe v. Ray, 251 
N.W.2d 496, 500 (Iowa 1977). I n s e a r c h i n g T o r l e g i s l a t i v e 
i n t e n t , we must f i r s t c o n s i d e r t h e purpose o f the l e g i s l a t i o n . 
I d . The purpose o f Ch. 573 has a l r e a d y been d e t e r m i n e d ; i t was 
adopted t o p r o t e c t s u b c o n t r a c t o r s because n o r m a l l y " i t i s 
i m p o s s i b l e t o o b t a i n a l i e n on p u b l i c p r o p e r t y . " Economy Forms 
Corp. v. C i t y o f Cedar R a p i d s , 340 N.W.2d 259, 263 (Iowa 1983); 
Lennox I n d u s t r i e s , I n c . v. C i t y o f Davenport, 320 N.W.2d 575 
(Iowa 1982). 

The meaning o f a s t a t u t e i s always a m a t t e r o f law, and t h e 
f i n a l a r b i t e r i s t h e Iowa Supreme C o u r t . Welp y. Iowa Dept. o f 
Revenue, 333 N.W.2d 481, 483 (Iowa 1983). We b e l i e v e the answer 
t o y o u r f i r s t q u e s t i o n has been d e c i d e d . See H e r c u l e s Mfg. Co. 
v. B u r c h , 235 Iowa 568, 16 N.W.2d~"350 (379X5)1 Community Sch. 
D i s t . o f E l d o r a v. Employers M u t u a l Cons. Co., 19"4~ F. Supp. 733, 
744 (N. D. Iowa 1961). However, t h e language o f Iowa Code 
§ 573.14 ( 1 9 8 3 ) , i f c o n s i d e r e d i n i s o l a t i o ^ from the o t h e r 
r e q u i r e m e n t s o f Ch. 573, may cause c o n f u s i o n . S e c t i o n 573.14 
p r o v i d e s as f o l l o w s : 

The G e n e r a l Assembly, i n 83 Iowa A c t s , Ch. 55, § 1, p. 
76, e x c l u d e d from e l i g i b l e c l a i m a n t s "a p e r s o n f u r n i s h i n g o n l y 
m a t e r i a l s t o a s u b c o n t r a c t o r who i s f u r n i s h i n g o n l y mate­
r i a l s . . . " I d . Thus, the l e g i s l a t u r e , by amending Iowa Code 
§ 573.7 (1983T7 removed t h e p r o t e c t i o n f o r c e r t a i n sub­
c o n t r a c t o r s who had been h e l d t o be c o v e r e d . See Lennox Indus -
t r i e s , I n c . v. C i t y o f Davenport, 320 N.W.2d 575 (Iowa 1982). 

2 
The i s s u e s you have p r e s e n t e d h e r e were n o t b e f o r e t h e 

c o u r t i n Economy Forms Corp. v. C i t y o f Cedar R a p i d s , 340 N.W.2d 
259 (Iowa 1983). We have examined t h a t d e c i s i o n and t h e Appendix 
and B r i e f s o f t h e p a r t i e s f i l e d w i t h t h e Supreme C o u r t as w e l l . 
I n t h a t c a s e , d o u b l e the amount o f t h e c l a i m on f i l e d i d n o t 
exceed t h e r e t a i n a g e . The Supreme C o u r t u p h e l d t h e c o n s t i t u -
t i o n a l i t y o f Ch. 573 i n r e s p o n s e t o e q u a l p r o t e c t i o n and due 
p r o c e s s a t t a c k s . See i d . a t 262-264. 
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Pr e t e n t i o n o f u n p a i d f u n d s . S a i d f u n d s h a l l 
be r e t a i n e d by t h e p u b l i c c o r p o r a t i o n f o r a p e r i o d 
o f t h i r t y days a f t e r t h e c o m p l e t i o n and f i n a l 
a c c e p t a n c e o f t h e improvement. I f a t t h e end o f 
s a i d t h i r t y - d a y p e r i o d c l a i m s a r e on f i l e as 
h e r e i n p r o v i d e d t h e p u b l i c c o r p o r a t i o n s h a l l 
c o n t i n u e t o r e t a i n from s a i d u n p a i d f u n d s a sum 
n o t l e s s than double t h e t o t a l amount o f a l l 
c l a i m s on f i l e . 

( f i r s t unnumbered p a r a . ) (emphasis added). We may n o t r e a d t h a t 
p a r a g r a p h i n i s o l a t i o n . I n i n t e r p r e t i n g s t a t u t e s , we must 
c o n s i d e r a l l p a r t s t o g e t h e r w i t h o u t g i v i n g undue i m p o r t a n c e t o 
one s i n g l e o r i s o l a t e d p o r t i o n . P e f f e r s v. C i t y o f Pes Mo i n e s , 
299 N.W.2d 675, 678 (Iowa 1980); S t a t e v. B r o t e n , 295 N.W.2d 453, 
454 (Iowa 1980). Two o t h e r s e c t i o n s o f C h a p t e r 573 a r e 
p a r t i c u l a r l y r e l e v a n t t o y o u r f i r s t q u e s t i o n . S e c t i o n 573.25 
p r o v i d e s : "The f i l i n g o f any c l a i m s h a l l n o t work t h e 
w i t h h o l d i n g o f any funds from t h e c o n t r a c t o r e x c e p t t h e r e t a i n e d 
p e r c e n t a g e , as p r o v i d e d i n t h i s c h a p t e r . " (emphasis s u p p l i e d ) . 
I n a d d i t i o n , S e c t i o n 573.22 p r o v i d e s t h a t : 

" I f , a f t e r the s a i d r e t a i n e d p e r c e n t a g e has 
been a p p l i e d t o the payment o f d u l y f i l e d and 
e s t a b l i s h e d c l a i m s , t h e r e r e m a i n any s u c h c l a i m s 
u n p a i d i n whole o r i n p a r t , judgment s h a l l be 
e n t e r e d f o r the amount t h e r e o f a g a i n s t t h e p r i n c i ­
p a l and s u r e t i e s on the bond. 

(emphasis added). Thus, Ch. 573 p r o v i d e s two s o u r c e s o f r e l i e f 
f o r e l i g i b l e c l a i m a n t s who have n o t been p a i d by g e n e r a l con­
t r a c t o r s on p u b l i c p r o j e c t s , t h e r e t a i n a g e and the bond. 

We have f o u n d n o t h i n g i n r e c e n t cases t h a t i n d i c a t e t h a t t h e 
h o l d i n g s i n H e r c u l e s Mfg. Co. , s u p r a and Community S c h o o l P i s t . 
o f E l d o r a , s u p r a , a r e x n c o r r e c t now. Ind e e d , one o f t h e 
q u e s t i o n s - b e f o r e t h e c o u r t s i n H e r c u l e s and E l d o r a i s i d e n t i c a l 
t o y o u r s . The c o u r t i n H e r c u l e s h e l d " t h a t c l a i m a n t s f o r l a b o r 
and m a t e r i a l s had no r i g E t t o any p a r t o f t h e c o n t r a c t p r i c e 
e x c e p t t h e s t a t u t o r y r e t a i n a g e . 235 Iowa a t 570, 16 N.W.2d a t 

The r e l e v a n t p r o v i s i o n s o f Ch. 573 a r e unchanged from t h e 
s t a t u t e s c o n s t r u e d i n H e r c u l e s e x c e p t t h e r e t a i n a g e has been 
r e d u c e d from t e n p e r c e n t t o F i v e p e r c e n t . C f . 1939 Iowa Code 
§§ 10310 e t s e q . 
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352. Com. Sch. D i s t . o f E l d o r a , 194 F.Supp. a t 744. L i k e t h e 
c o u r t T n H e r c u l e s ^ we have c o n s i d e r e d t h e e n t i r e c h a p t e r and 
c o n c l u d e t h a t I t p r o v i d e s f o r t h e r e t e n t i o n o f f i v e p e r c e n t o f 
the c o n t r a c t p r i c e . Our o p i n i o n , i n r e s p o n s e t o y o u r f i r s t 
q u e s t i o n , i s t h a t § 573.14 must n o t be r e a d t o a u t h o r i z e 
r e t e n t i o n o f more t h a n f i v e p e r c e n t o f t h e c o n t r a c t p r i c e even 
though " d o u b l e t h e t o t a l amount o f t h e c l a i m s on f i l e " exceeds 
the r e t a i n a g e i n a p a r t i c u l a r s i t u a t i o n . 

The answer t o yo u r second q u e s t i o n i s n o t so c l e a r as t h e 
f i r s t . I t , t o o , was c o n s i d e r e d by t h e c o u r t i n H e r c u l e s Mfg. 
Co., s u p r a : 

I t i s n o t t o be u n d e r s t o o d f r o m t h e f o r e g o i n g 
t h a t t h e highway commission c o u l d n o t c o n t r a c t t o 
r e t a i n more t h a n [5] p e r c e n t bH. t h e c o n t r a c t 
p r i c e . The s t a t u t e s e x p r e s s l y c o n t e m p l a t e such 
r i g h t . [ F i v e ] p e r cent i s t h e minimum and not t h e 
maximum t h a t must be r e t a i n e d . What we do h o l d i s 
t h a t t h e r e was no i n t e n t i o n h e r e t o r e t a i n f o r t h e 
b e n e f i t o f l a b o r e r s o r m a t e r i a l m e n more th a n t h e 
[5] p e r c e n t . 

235 Iowa a t 579, 16 N.W.2d a t 356 "(emphasis added). Iowa Code 
§ 533.13, now as b e f o r e , p r o v i d e s t h a t t h e r e t a i n e d p e r c e n t a g e 
" i n no case s h a l l be l e s s t h a n f i v e p e r c e n t . . . ," i . e . , a 
minimum, n o t ~a maximum. T h e r e f o r e , we agr e e w i t h t h e c o u r t ' s 
d i c t a i n H e r c u l e s t h a t a governmental body c o u l d r e q u i r e , by an 
ex p r e s s term i n i t s b i d documents and t h e c o n t r a c t , f o r a 
r e t a i n a g e t h a t i s more th a n f i v e p e r c e n t . F o r a d i s c u s s i o n o f 
the e f f e c t o f d i c t a , see S t a t e v. F o s t e r , N.W.2d , S.Ct. 
No. 84-33, s l i p op. f i l e d O ctober 17, 19841 Because t h e s t a t u t e 
p r o v i d e s f o r a p a r t i c u l a r p e r c e n t a g e , a d e c i s i o n by a 
gov e r n m e n t a l body t o r e q u i r e r e t a i n a g e i n e x c e s s o f f i v e p e r c e n t 
s h o u l d be i n c o r p o r a t e d i n b i d documents so t h a t b i d d e r s w o u l d 
have ample n o t i c e o f a r e q u i r e m e n t beyond t h a t r e q u i r e d by Ch. 
573. Inasmuch as § 573.22 p r o v i d e s t h a t a f t e r t he r e t a i n a g e has 
been a p p l i e d , c l a i m a n t s a r e e n t i t l e d t o judgment on t h e bond, 
r e t a i n a g e above t h e f i v e p e r c e n t amount i s u n n e c e s s a r y . 

I n summary, Iowa Code Ch. 573 l i m i t s t h e amount o f r e t a i n a g e 
on a p u b l i c improvement c o n t r a c t t o f i v e p e r c e n t . A g o v e r n m e n t a l 
body c o u l d p r o v i d e e x p r e s s l y by c o n t r a c t f o r a g r e a t e r amount, 
but we b e l i e v e such a r e q u i r e m e n t i s u n n e c e s s a r y . 

S i n c e r e l y 

A s s i s t a n t A t t o r n e y G e n e r a l 
MWF/cjc 



INSURING- • PUBLIC EMPLOYEES: Grout) H e a l t h I n s u r a n c e P l a n s . Iowa 
Code §§ 9 7 B . 4 K 3 ) , 97B.42, 97B.45-.47 (1 9 5 3 ) ; House F i l e 2523 
5 25 (I9S4 S e s s i o n ) . The meaning o f " r e t i r e d , " as u s e d i n House 
f i l e 2528 5 25 (1984 S e s s i o n ) , i s d e f i n e d by t h e a p p l i c a b l e 
r e t i r e m e n t systems f o r w h i c h a p a r t i c u l a r p u b l i c employee i s 
e l i g i b l e . ( F a l d i n g to Bauch, B l a c k Hawk County A t t o r n e y , 12/11/84 
#84-12-3(L)' 

December 11, 1984 

Mr. James C. Bauch 
B l a c k Hawk County A t t o r n e y 
309 C ourthouse B u i l d i n g 
W a t e r l o o , Lcv:a 5G7C3 

Dear Mr. Bauch: 

We a r e i v r e c e i p t o f a r e q u e s t f r o m y o u r o f f i c e r e g a r d i n g an 
i n t e r p r e t a t i o n o f House F i l e 252.8 (1984 S e s s i o n ) . S e c t i o n 25 o f 
t h a t b i l l p r o v i d e s t h a t a g o v e r n i n g body, c o u n t y b o a r d o f super­
v i s o r s , o r c i t y c o u n c i l s h a l l a l l o w i t s employees who " r e t i r e d " 
p r i o r t o r e a c h i n g the age o f 65 t o c o n t i n u e p a r t i c i p a t i o n , at t h e 
employee's own expense, i n group h e a l t h i n s u r a n c e p l a n s u n t i l 
a t t a i n i n g 65 cwrs o f age. S p e c i f i c a l l y , we have, been asked t o 
d e f i n e the t e m " r e t i r e d " i n t h a t s e c t i o n as a p p l i e d t o county 
employees. 

I t i s our o p i n i o n t h a t t h e meaning o f " r e t i r e d , " as used i n 
H.F. 2528 § 25, i s d e f i n e d by .the a p p l i c a b l e r e t i r e m e n t p l a n f o r 
w h i c h a p a r t i c u l a r p u b l i c employee i s e l i g i b l e . F o r i n s t a n c e , 
c o u n t y employees are r e q u i r e d t o be members o f the Iowa P u b l i c 
Employees R e t i r e m e n t System ( I P E R S ) . Iowa Code 5 5 9 7 B . 4 K 3 ) and 
97B.42 (1983). S e c t i o n s 3 t h r o u g h 19 o f H.F. 2528 amend the 
IPERS s t a t u t e , C h a p t e r 97B. I t i s l o g i c a l t h e n t o assume t h a t 
t h e l e g i s l a t u r e , i n a d o p t i n g s e c t i o n 25, w o u l d have i n t e n d e d t h a t 
the term " r e t i r e d " i n s e c t i o n 25, as a p p l i e d t o employees under 
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th e IPERS system, would be d e t e r m i n e d by r e f e r e n c e t o t h e 
c r i t e r i a f o r r e t i r e m e n t . i n C h a p t e r 97B. An employee under IPERS 
i s " r e t i r e d " when t h a t p e r s o n l e a v e s employment under t h e 
c r i t e r i a s e t f o r t h i n t h a t c h a p t e r . See Iowa Code 
§§ 97B.45-97B.47 (1983). . . 

! 
S t a t u t e s r e l a t i n g t o the same s u b j e c t matter., o r t o c l o s e l y -

a l l i e d s u b j e c t s , a r e t o be c o n s t r u e d , c o n s i d e r e d , and examined i n 
a r i m a t e r i a . Wonder L i f e Co. v. L i d d y 207 N.W.2d 27, 32 (Iowa 
973). House F i l e 2528 r e l a t e s t o t h e b e n e f i t s o f c e r t a i n p u b l i c 

r e t i r e m e n t and b e n e f i t systems. F r e q u e n t usage o f t h e te r m 
" r e t i r e d " i s made i n the l e g i s l a t i o n . See e.g. , §§ 2 (amending 
Iowa Code § 97A. 6 (14) (a) ( 2 ) ) , 9 (amending Iowa Code 
§ 97B.49(8) (a) , and 21 (amending Iowa Code §. 294.15). Thus, t h e 
l e g i s l a t i v e i n t e n t i n u s i n g t h e term " r e t i r e d " ,-in § 25, as i n t h e 
o t h e r s e c t i o n s o f t h e A c t , a p p a r e n t l y r e f e r s t o r e t i r e m e n t 
c r i t e r i a c o n t a i n e d i n t h e v a r i o u s a p p l i c a b l e , r e t i r e m e n t systems 
f o r p u b l i c employees. - ' 

We b e l i e v e t h i s i n t e r p r e t a t i o n i s a l s o t h e most r e a s o n a b l e 
c o n s t r u c t i o n i n t h e c o n t e x t o f employee b e n e f i t s . I f the meaning 
o f " r e t i r e d " were i n t e r p r e t e d , i n t h e a l t e r n a t i v e , t o i n c l u d e 
u n i l a t e r a l d e c i s i o n s o f employees t o t e r m i n a t e employment, 
e l i g i b i l i t y f o r c o n t i n u e d p a r t i c i p a t i o n i n a group h e a l t h 
i n s u r a n c e p l a n w o u l d be o v e r l y e x p a n s i v e , encompassing a l l f o r m e r 
employees r e g a r d l e s s o f age and t e n u r e . T h a t approach was 
r e j e c t e d i n Watson y. Brower 24 N.J. 210, 215, 131 A.2d 512, 515 
(1957) ( h e l d t h a t the word " r e t i r e , " as used i n a p r o v i s i o n o f a 
w i l l e s t a b l i s h i n g a c o r p o r a t e employee's p e n s i o n , d i d n o t i n c l u d e 
t e r m i n a t i o n o f employment upon t h e u n i l a t e r a l d e c i s i o n o f employ­
ees) . The word " r e t i r e d , " when u s e d t o d e s c r i b e employment 
b e n e f i t s , commonly r e f e r s t o t e r m i n a t i o n under e s t a b l i s h e d 
c r i t e r i a f o r age, y e a r s o f s e r v i c e , o r d i s a b i l i t y and n o t s i m p l y 
a d e c i s i o n t o l e a v e employment a t any t i m e . B l a c k ' s Law 
D i c t i o n a r y ( 5 t h ed. 1979) p. 1183, f o r example, d e f i n e s " r e t i r e " 
t o mean " t o t e r m i n a t e employment o r s e r v i c e upon r e a c h i n g 
r e t i r e m e n t age." [Emphasis added] The c o n s t r u c t i o n o f any 
s t a t u t e must be r e a s o n a b l e and must be s e n s i b l y and f a i r l y made 
w i t h a v i e w o f c a r r y i n g out t h e o b v i o u s i n t e n t i o n o f t h e 
l e g i s l a t u r e . J a n s e n v. F u l t o n , 162 N.W.2d 438, 442 (Iowa 1968). 
U n r e a s o n a b l e and a b s u r d consequences a r e t o be a v o i d e d . I d . 

In c o n c l u s i o n , t h e word " r e t i r e d " i n H.F. 25,28, § 2.5, s h o u l d 
be c o n s t r u e d t o encompass employees who f i t t h e d e f i n i t i o n o f 
" r e t i r e d " under t h e a p p l i c a b l e r e t i r e m e n t system'. 

/ / / / / / 
S i n c e r e l y / ///' 

.YNI/M. WALKING 
A s s i s t a n t 'Attorney G e n e r a l 

LMW/cjc ' 
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RACING COMMISSION: Horse Track P a r i - M u t u e l Tax. 
Iowa Code Supp. §99D.15 (1983), as amended by t h e A c t s o f 
t h e 70th G e n e r a l Assembly, 1984 S e s s i o n , Senate F i l e 2328, 
S e c t i o n 17. The t a x c r e d i t c r e a t e d by A c t s o f the 70th 
G e n e r a l Assembly, 1984 S e s s i o n , Senate F i l e 2328., S e c t i o n 
17, would be a p p l i c a b l e t o the t a x on a l l wagers made under 
the a u s p i c e s o f a l i c e n s e g r a n t e d a s i n g l e l i c e n s e e f o r dog 
and h o r s e r a c e s a t the same f a c i l i t y . Any d i s t i n c t i o n be­
tween dog and h o r s e r a c i n g i n t a x p r o v i s i o n s a r g u a b l y based 
upon p o l i c y , o r ' p r a c t i c a l d i s t i n c t i o n s between such r a c i n g 
would be c o n s t i t u t i o n a l . 
(Hayward to--Davis, S c o t t County A t t o r n e y , 12/11/84) #84-12-2 

Mr. W i l l i a m E;. .Davis December 11, 1984 
S c o t t C o u n t y A t t o r n e y 
S c o t t County,'Courthouse 
416 West F o u r t h S t r e e t 
Davenport, Iowa 52801 

Dear Mr. ' D a v i s : •• 

You .have asked f o r the o p i n i o n o f t h i s o f f i c e r e g a r d i n g 
t h e t a x • e x e m p t i o n g i v e n c e r t a i n p a r i - r n u t u e l r a c i n g f a c i l i t i e s 
by A c t s o f Ttrhe :;7 0 t h G e n e r a l Assembly, 1984 S e s s i o n , Senate 
F i l e 2328, S e c t i o n 17 ( H e r e i n a f t e r r e f e r r e d t o as S.F. 2328, 
§17.). That S e c t i o n amends Iowa Code Supp. §99D.15 (1983), 
i m p o s i n g a t a x upon t h e g r o s s sum o f monies wagered upon p a r i -
m utuel r a c e s , i n p a r t by a d d i n g a new s u b s e c t i o n w h i c h r e a d s : 

A t a x c r e d i t of up t o f i v e p e r c e n t o f t h e 
g r o s s sum wagered p e r y e a r s h a l l be g r a n t e d 
t o l i c e n s e e s l i c e n s e d f o r h o r s e r a c e s and 
p a i d i n t o a s p e c i a l f u n d f o r t h e purpose 
c f r e t i r i n g the a n n u a l d e b t on t h e c o s t o f 
c o n s t r u c t i o n of t h e l i c e n s e d f a c i l i t y . Any 

h,. ..portion of the c r e d i t n ot used i n a p a r ­
t i c u l a r y e a r s h a l l be r e t a i n e d by t h e t r e a ­
s u r e r o f s t a t e . A t a x c r e d i t s h a l l f i r s t , 
b e - a s s e s s e d a g a i n s t any s h a r e g o i n g t o a 
c i t y - , • t h e n t o the share' g o i n g t o a c o u n t y , 
and t h e n t o t h e s h a r e g o i n g t o t h e s t a t e . 

In r e g a r d -to t h i s t a x c r e d i t , you have asked t h e f o l l o w i n g t h r e e 
q u e s t i o n s : 

1. In t h e case o f a f a c i l i t y j o i n t l y l i c e n s e d 
f o r h o r s e and dog r a c i n g , would t h e c r e d i t 
a p p l y t o the g r o s s sum wagered on b o t h horse 
and dog r a c i n g e v e n t s ? 
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2. I f a p p l i c a b l e o n l y t o h o r s e r a c i n g e v e n t s , 
i s t h e s t a t u t e a v i o l a t i o n o f c o n s t i t u t i o n a l 
g u a r a n t e e s o f due p r o c e s s and e q u a l p r o - -
t e c t i o n o f the law? 

3. I f u n c o n s t i t u t i o n a l when a p p l i e d o n l y t o 
ho r s e r a c e wagers, would t h e p r o v i s i o n be 
v o i d o r a p p l i c a b l e t o b o t h h o r s e and dog 
r a c e wagers? 

T h i s o f f i c e does n o t have t h e e x p e r t i s e t o d e t e r m i n e whether 
a s i n g l e f a c i l i t y f o r b o t h h o r s e and dog r a c i n g i s f e a s i b l e o r 
whether t h e Iowa S t a t e R a c i n g Commission would l i c e n s e s uch a 
v e n t u r e . However, f o r pur p o s e s o f t h i s o p i n i o n , We w i l l assume 
b o t h t h a t a j o i n t dog and h o r s e f a c i l i t y i s p o s s i b l e ; and t h a t t h e 
R a c i n g Commission would l i c e n s e such a f a c i l i t y . . 

The q u e s t i o n whether t h e t a x c r e d i t i n S.F. §17.is a p p l i ­
c a b l e t o wagers on dog r a c i n g a t a f a c i l i t y a l s o l i c e n s e d f o r 
h o r s e r a c i n g i s one o f s t a t u t o r y c o n s t r u c t i o n . The., g o a l o f any 
e x e r c i s e i n s t a t u t o r y c o n s t r u c t i o n i s t o a s c e r t a i n t h e i n t e n t o f 
th e l e g i s l a t u r e and, t o t h e e x t e n t p o s s i b l e , t o e f f e c t t h a t i n ­
t e n t . T h i s i s done by c o n s t r u i n g t h e language employed by t h e 
l e g i s l a t u r e and n o t by c o n j e c t u r i n g as t o p o s s i b l e a l t e r n a t i v e 
language i t c o u l d have employed. C i t y o f Dubuque v. T e l e g r a p h 
H e r a l d , 297 N.W.2d 523, 527 Uowa 1980); N e u m e i s t e r v. C i t y 
Development Bd., 291 N.W.2d 11, 14 (Iowa 1980). '. 

The language used by t h e l e g i s l a t u r e f o l l o w s , in-, p e r t i n e n t 
p a r t : . 

A t a x c r e d i t o f up t o f i v e p e r c e n t o f t h e . 
g r o s s sum wagered p e r y e a r s h a l l be g r a n t e d 
t o l i c e n s e e s l i c e n s e d f o r h o r s e r a c e s and-
p a i d i n t o a s p e c i a l f u n d f o r t h e purpose o f 
r e t i r i n g t h e a n n u a l d e b t on t h e c o s t o f c o n ­
s t r u c t i o n o f t h e l i c e n s e d f a c i l i t y 
7 0 t h G e n e r a l Assembly, 1984 S e s s i o n , S.F. 2328 

• §17(2). 

W i t h r e s p e c t t o t h e s t a t u t e ' s t a x c r e d i t l a n g u a g e , S.F. 2328 
i s ambiguous as t o whether t h e c r e d i t a p p l i e s t o the .gross sum 
wagered on b o t h h o r s e and dog r a c i n g e v e n t s o f a , j o i n t l y l i c e n s e d 
f a c i l i t y . S i n c e t h e s t a t u t e i s ambiguous, a l o g i c a l . c o n s i d e r a t i o n 
i n i t s i n t e r p r e t a t i o n would be t h e r a c i n g c o m m i s s i o n e r ' s an n u a l 
r e p o r t t o t h e l e g i s l a t u r e c o n c e r n i n g p r o p o s e d l e g i s l a t i o n . That 
r e p o r t was p r e p a r e d p u r s u a n t t o t h e s t a t u t o r y mandate .to i n c l u d e 
i n t h e S t a t e R a c i n g Commission's a n n u a l r e p o r t "any recommendations 
f o r l e g i s l a t i o n . w h i c h the. c o m m i s s i o n deems a d v i s a b l e . " Iowa Code 
Supp. §990.21 (1983). Thus, t h e .Executive S e c r e t a r y -of. t h e 
Commission s e n t a memorandum to., t h e members of.. ;the l e g i s l a t u r e 
o u t l i n i n g t h e r a t i o n a l e f o r t h e commission's l e g i s l a t i v e package. 
W i t h r e g a r d t o t h i s t a x c r e d i t , t h a t memorandum s t a t e d : 



T h i s change would b e n e f i t the h o r s e r a c i n g 
l i c e n s e e who cannot e x i s t w i t h a 6% p a r i -
m u t u e l "tax i n a s t a r t - u p s i t u a t i o n . T h i s 
f a c t has been documented i n f e a s i b i l i t y 
s t u d i e s n a t i o n w i d e , as w e l l as Iowa. New-
Hampshire i s r e b u i l d i n g a r a c e t r a c k t h r o u g h 
I n d u s t r i a l Revenue Bonds ($20-30 m i l l i o n ) 
and the l e g i s l a t u r e has s e t t h e s t a t e t a x 
at 2% on m u l t i p l e wagers and 1% on s t r a i g h t 
wagers. The s t a t e o f New J e r s e y t a x e s t h e 
Meadowlands R a c e t r a c k i n t h a t new a l l - s p o r t s 
complex a t t h e r a t e o f 1/2%. The Penn. 
House and Senate have p a s s e d a b i l l and s e n t 
i t - to- t h e Governor a u t h o r i z i n g a r e d u c t i o n 
i n p a r i - m u t u e l t a x from 4.5% t o 1.5%, and 
t h a t s t a t e a l r e a d y has e x i s t i n g t r a c k s i n 
o p e r a t i o n . 

S i n c e bnly> 30 t o 40% o f t h e w a g e r i n g on 
horses' i s m u l t i p l e w a g e r i n g and t h e c a p i t a l 
investment- i s 4-5 t i m e s g r e a t e r f o r h o r s e 
r a c i n g ' t h a n do^ r a c i n g , a r e d u c t i o n - i n t a x 
i s a b s o l u t e l y n e c e s s a r y f o r h o r s e r a c i n g i n 
Iowa. - A f u r t h e r i n c r e a s e i n t h e t o t a l t a k e ­
out would be c o u n t e r - p r o d u c t i v e , t a k i n g t o o 
much, money out o f the b e t t o r ' s p o c k e t . 

One o f the-main purposes f o r - p a s s i n g a p a r i -
m u t uel law i n Iowa was t o c r e a t e a new i n -

~L~.S d u s t r y . •'• Due t o the c o s t and l a b o r i n v o l v e d 
i n s t a b l i n g , c a r i n g , f e e d i n g , t r a i n i n g and 
b r e e d i n g h o r s e s , the s p i n - o f f employment i s 
much g r e a t e r than s u r r o u n d s dog r a c i n g . , By 
d i r e c t i n g t h e money from t h e t a x c r e d i t t o 
r e t i r e m e n t : o f the debt f o r e x i s t i n g and new 
c o s t s o f c o n s t r u c t i o n of t h e r a c i n g f a c i l i t y , 
you a r e i n s u r i n g and i n v e s t i n g i n a co n ­
t i n u i n g growth of employment and i n d u s t r y - i n 
th e s t a t e . 

In c o n c l u s i o n , dog r a c i n g , due t o low s t a r t -
. up' c o s t s and l e s s money p a i d o u t f o r p u r s e s , 

can . e x i s t w i t h a 6% p a r i - m u t u e l t a x . I f i t 
i s adeemed n e c e s s a r y , t h e Commission may r a i s e 

• the -takeout on m u l t i p l e wagers. Horse r a c i n g 
.cannot i e x i s t w i t h a 6% p a r i - m u t u e l t a x , but 

•". cou-lH-.create a much g r e a t e r s p i n - o f f i n d u s t r y 
-'and- g r e a t e r impact on the economy. •' -

I t i s a p p a r e n t from - r e v i e w i n g the memorandum that- i t i s -
f a c i a l l y recta's ist-eh"^ w i t h t h e scope o f t h e t a x c r e d i t language 
o f Senate-'F.iriei' 23 2.8 .• - T h e r e f o r e , s i n c e t h e commission's r e p o r t 
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and t h e l e g i s l a t i v e a c t i o n i n §17 appear t o be c o n s i s t e n t , i t can 
be presumed t h a t t h e l e g i s l a t i v e i n t e n t i n e n a c t i n g ^17 comports 
w i t h t h e r a c i n g 'commission's r e p o r t . • :;••'•'.:•":.•*•' 

Because t h e e x t r a c o s t s a s s o c i a t e d w i t h a h o r s e t r a c k would 
be a s s o c i a t e d w i t h t h e c o n s t r u c t i o n o f a j o i n t h o r s e / d o g t r a c k , 
and t h i s c r e d i t i s e x p r e s s l y t i e d t o c o n s t r u c t i o n expenses, we 
b e l i e v e t h a t i t would be a p p l i c a b l e t o ahy'wagerr made • p u r s u a n t t o 
Iowa Code Supp. Ch. 99D (1983) a t a t r a c k under t h e ~ c o n t r o l o f a 
n o n - p r o f i t c o r p o r a t i o n l i c e n s e d t o r u n h o r s e r a c e s . However, t h e 
t a x c r e d i t would:hot a c c r u e t o a d i f f e r e n t l i c e n s e e a u t h o r i z e d t o 
ru n dog r a c e s o n l y a t a j o i n t horse/dog-- f a c i l i t y . 

Because we.have c o n c l u d e d t h a t t h e t a x c r e d i t , at- i s s u e would 
a p p l y t o r e c e i p t s from w a g e r i n g on -both h o r s e and Ldog - r a c i n g con­
d u c t e d by a p a r i - m u t u e l l i c e n s e e a u t h o r i s e d by the* r a c i n g commission 
t o r u n b o t h s o r t s : o f r a c i n g , we need n o t a d d r e s s -the f C c i n s . t i t u t i o n -
a l i t y o f a s t a t u t e l i m i t i n g t h e c r e d i t to"', money r e c e i v e d from 
w a g e r i n g on-,horse r a c e s . However, :We -would -note-= t h a t 'both the 
U n i t e d S t a t e s Supreme C o u r t and t h e Iowa 'SupremeCourt-have r u l e d 
t h a t t h e l e g i s l a t u r e o f a s t a t e has v e r y b r o a d d i s c r e t i o n i n 
c r e a t i n g c l a s s i f i c a t i o n s w i t h i n a t a x -program.- T i ^ r e f p r e , as l o n g 
as a c l a s s i f i c a t i o n i s based on a r a t i o n a l - b a s i s and does not i n v o l v e 
a s u s p e c t c l a s s i f i c a t i o n ( r a c e , r e l i g i o n , n a t i o n a l O r i g i n ) > i t 
w i l l be u p h e l d as c o n s t i t u t i o n a l . Moreover,, any r e a s o n a b l e 
d i s t i n c t i o n ' t h e government makes f o r t h e c l a s s i f i c a t i o n w i l l be 
deemed s u f f i c i e n t , Kahn v. S h e v i n , 416 U.S. 351,. 355> 94 S-. C t . 
1734, 1737 , 40 L.Ed.2d 189 (1974); Motor C l u b o f Iowa. v. : Dept. 
o f T r a n s p o r t a t i o n , 265 N.W.2d 151, 154 (Iowa .1978). F o r t h e s e 
p u r p o s e s , t h e e q u a l p r o t e c t i o n c l a u s e of Iowa C o n s t i t u t i o n , 
a r t . I , §6, i s t o be c o n s t r u e d t o have i d e n t i c a l scope and meaning 
as t h e F o u r t e e n t h Amendment t o t h e U n i t e d S t a t e s C o n s t i t u t i o n . 
D i c k i n s o n v. P o r t e r , 240 Iowa 393 , 35 N.W.2d .6.6 (1948). The i n ­
h e r e n t d i f f e r e n c e s between t h e c o s t s , o f f i n a n c i n g arid o p e r a t i n g 
a h o r s e t r a c k and t h o s e c o s t s a p p l i c a b l e t o a dog t r a c k would be 
s u f f i c i e n t t o meet t h e m i n i m a l r a t i o n a l b a s i s t e s t . The t a x 
c r e d i t a t i s s u e i s c l e a r l y c o n s t i t u t i o n a l . . -

Because y o u r f i r s t two q u e s t i o n s have been answered i n t h e 
a f f i r m a t i v e , t h e r e i s no r e a s o n t o a d d r e s s y o u r t h i r d - . . q u e s t i o n . 

I n summary, t h e t a x c r e d i t c r e a t e d by A c t s of• :the^>70th 
G e n e r a l Assembly, 1984 S e s s i o n , S enate F i l e 2 32 8, ..Section 17, 
would be a p p l i c a b l e t o t h e t a x on a l l wagers made. under - jthe 
a u s p i c e s o f a l i c e n s e g r a n t e d a s i n g l e l i c e n s e e f o r . dog and 
h o r s e r a c e s a t t h e same f a c i l i t y . Any d i s t i n c t i o r i c b e j i w e e n dog 
and h o r s e r a c i n g i n t a x p r o v i s i o n s a r g u a b l y based, upoii p o l i c y 
o r p r a c t i c a l d i s t i n c t i o n s between s u c h r a c i n g wouid:;be;;.c.Qnsti-
t u t i o n a l . • :"- :J; -:•: 

A s s i s t a n t Attorney>- ; Ge-nê r-a-1̂  .:r 

P u b l i c S a f e t y D i v i s i o n 

GLH:mjs 



IOWA CONSUMER CREDIT CODE: Exemptions for charges authorized by 
the Iowa Higher Education Loan Authority. Iowa Code §§ 261A.23, 
.24, 537.2401, .2509, and .2510 (1983). I.H.E.L.A. loans to 
p a r t i c i p a t i n g educational i n s t i t u t i o n s are not subject to the 
consumer c r e d i t code because they do not meet the d e f i n i t i o n of a 
consumer loan. Assuming that loans made by p a r t i c i p a t i n g 
i n s t i t u t i o n s to t h e i r students are subject to the consumer c r e d i t 
code, said i n s t i t u t i o n may nevertheless charge and receive any 
amount or rate of in t e r e s t or compensation f o r these loans 
provided that said charges are pursuant to reasonable rules 
adopted by the I.H.E.L.A. (Brammer to Williams, 12/5/84) #84-12-l(L) 

December 5, 1984 
Robert Williams, Chair 
Iowa Higher'Education Loan Authority 
O f f i c e of the Governor 
State Capitol 
L O C A L 

Dear Mr. Williams: 

Ydu- have requested an opinion from t h i s o f f i c e i n 
regard to the re l a t i o n s h i p between Iowa Code chapters 261A and 
537 (1983) . '" S p e c i f i c a l l y you have asked .whether I.H.E.L.A. loans 
and student loans made pursuant to chapter 261A are exempt from 
the i n t e r e s t rate and prepayment penalty r e s t r i c t i o n s of the Iowa 
Consumer Credit Code, Iowa Code chapter 537. 

Pursuant to Iowa Code chapter 261A, the Iowa Higher 
Education Loan Authority has been created and i s authorized to 
issue revenue bonds for the purpose of making loans to ce r t a i n 
educational i n s t i t u t i o n s who, i n turn, make "education loans" to 
t h e i r students. It i s questionable whether I.H.E.L.A. loans to 
educational i n s t i t u t i o n s are subject to the Iowa Consumer Credit 
Code i n the f i r s t instance because they do . not meet the 
d e f i n i t i o n of a "consumer loan." Section 537.1301 (14) (a) (2) 
provides that a "consumer loan i s a loan i n which a l l of the 
following.-.are applicable:... the debtor i s a person other than an 
organization." (Emphasis added.) An "organization" means "a 
corporation', government or governmental subdivision or agency, 
t r u s t , estate, co-operative, or association." Iowa Code 
§ 537.1301(29). 

- ''Assuming for the sake of t h i s discussion, that 
education loans made by an i n s t i t u t i o n to i t s students pursuant 
to an education loan program financed by I.H.E.L.A; are. "consumer 
loans" as defined i n the Consumer Credit Code, the question 
remains as to whether said loans are exempt from the i n t e r e s t 
rate and prepayment penalty. r e s t r i c t i o n s of sections 537.2401, 
.2509 and^\2510. The determination of t h i s issue depends on the 
meaning a^cP^mport of Iowa Code••••§-§ 261A.23 and .24. The primary 
task involved i n . s t a t u t o r y construction i s to determine the 
legi s l a t u r e - s " ant-ent, and i n doing so, one must give the language 
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used by the l e g i s l a t u r e i t s usual and ordinary meaning' unless a 
contrary intent i s evident. E.g., M i s s i s s i p p i Valley :-Sayings and 
Loan Association v. L.A.D., Inc., 316 N.W.2d 673, 674 (Iowa 
1982) . • • • ;

:'.:r..," 
The pertinent statutes provide as follows: 

I n s t i t u t i o n s may borrow money from 'the - • : 

authority, make education loans and take ' • 
a l l other actions and do things necessary ... — 
or convenient to consummate the transacticfns -
contemplated under t h i s Chapter. I t i s -
lawful f o r the authority to e s t a b l i s h , 
charge, contract f o r , and receive ::any amount 
or rate of i n t e r e s t pr compensation with . 
respect to authority . loans and,--subject ; t o ; 
rules adopted by the authority,-for 
p a r t i c i p a t i n g i n s t i t u t i o n s to charge; ^ 
contract for,-and receive any' amount' ox'-—- • 
rate of i n t e r e s t or compensation with u : - '•';• 
respect to education loans. «• " • 

- Sections 261A.1 to .261A.23 provide a." v;'4 

complete, a d d i t i o n a l , and a l t e r n a t i v e ••'•-
method fo r the doing of the things 1 

authorized by the Chapter and the ~'i.:-y*x v.: . 
li m i t a t i o n s imposed by t h i s Chapter ;. ..v.: 
do not a f f e c t poXvers or ri g h t s conferred • Y-5 • ; 

by other laws... 

Iowa Code §§ 261A.23, .24. Under the p l a i n meaning of section 
261A.23, a p a r t i c i p a t i n g i n s t i t u t i o n may charge, contract for and 
receive any rate of i n t e r e s t with respect to education loans, 
provided i t does so pursuant to rules adopted by the I.H.E.L.A. 
Said i n s t i t u t i o n , therefore, would not be subject to the maximum 
finance charge l i m i t a t i o n s imposed by section 537.2401. The 
l a t t e r statute i t s e l f states that i t does not p r o h i b i t a lender 

* from charging a finance charge i n excess of the stated amount " i f 
, authorized by other provisions of the law." I t seems apparent to 
us that section 261A.23 i s such an authorization. 

In regard to prepayment penalties, your l e t t e r correct­
l y acknowledges that these expenses are not permissable charges 
under sections 537.2509 and .2510. , You suggest, however, that 
said penalties should be considered "compensation" within the 
meaning of section 261A.23 which would thereby allow i n s t i t u t i o n s 
to contract for and receive prepayment Charges notwithstanding 
the r e s t r i c t i o n s i n the consumer c r e d i t code. Unfortunately, the 
l e g i s l a t u r e did not define the term "compensation" i n chapter 
261A. "The general rule o f ; s t a t u t o r y construction i n Iowa i s 
that a statute must be construed i n such a fashion that no part 
of i t i s rendered superfluous and i t w i l l not be presumed that a 
statute contains useless or meaningless words." T r i p j e t t v. 
Azordegan, 421 F.Supp. 998, 1002 (N.D. Iowa 1976). Pursuant to 



t h i s r u l e , the word "compensation" as.used i n section 261A.23, 
must be presumed," .to mean something other than " i n t e r e s t . " 

The American Heritage Dictionary defines "compensation" 
as including "something, given or received as an equivalent or as 
reparation for"a l o s s , service, or debt." As previously noted, 
section 261A.23 allows a p a r t i c i p a t i n g i n s t i t u t i o n to charge any 
amount or rate of compensation subject to. rules adopted by the 
I .H.E.L..A. . The! ...authority might reasonably conclude that 
prepayment p e n a l i t i e s ' are a form of compensation which may be 
charged by p a r t i c i p a t i n g i n s t i t u t i o n s but t h i s de.cision must be 
effectuated through.the rule-making process of Iowa Code chapter 
17A. I f such, rules are promulgated, the I.H.E.L.A. must define 
prepayment penalties i n such a way that.they may reasonably be 
considered as ..compensation, i . e . , charges- f o r l o s s incurred by 
reason of repayment p r i o r to maturity. The question of whether 
prepayment p e n a l t i e s , f i t the d e f i n i t i o n , of "compensation," 
therefore, cannot-, be answered i n the abstract but w i l l depend on 
how the..-amount of the penalty rel a t e s to the l o s s incurred. 

In summary, I.H.E.L.A. loans to educational i n s t i ­
tutions are not subject to the Iowa Consumer Cr e d i t Code. 
Assuming that-loans made by :such i n s t i t u t i o n s to t h e i r students 
are subject to -the I.C.C.C., these i n s t i t u t i o n s may charge and 
receive any amount or rate of i n t e r e s t or compensation provided 
that these charges are,pursuant to reasonable r u l e s adopted by: 
the Authority-., ŷ ,, 

, Sincerely, 

,r, SUSAN BARNES BRAMMER, 
s •:• Assistant Attorney General 

SB:jb ' . ,. 



TAXATION: P r o p e r t y Tax; P r o p e r t y A c q u i s i t i o n By Farmer's Home 
A d m i n i s t r a t i o n . 42 U.S.C. § 1490h, 7 C.F.R. §§.1955.63, 
1955.107, Iowa Code §§ 4 2 7 . 1 ( 1 ) , 445.37 (1983). The i n t e r ­
a c t i o n o f Iowa Code § 427.1(1) and 42 U.S.C. § 1490h r e q u i r e s 
Farmer's Home A d m i n i s t r a t i o n to pay c u r r e n t t a x e s on p r o p e r t y 
a c q u i r e d by i t t h r o u g h f o r e c l o s u r e p r o c e e d i n g s . These p r o v i s i o n s 
a l s o r e q u i r e Farmer's Home A d m i n i s t r a t i o n t o s a t i s f y any 
d e l i n q u e n t p r o p e r t y t a x l i e n s t h a t a r e o u t s t a n d i n g a g a i n s t the 
p r o p e r t y when i t i s a c q u i r e d by f o r e c l o s u r e . I f such c u r r e n t 
and d e l i n q u e n t t a x e s a r e n o t p a i d , t h e y c o n t i n u e to c o n s t i t u t e 
l i e n s upon the p r o p e r t y and the t a x e s a r e c o l l e c t i b l e by the t a x 
s a l e p r o c e d u r e i n Iowa Code ch. 446 (1983). ( N e l s o n t o Wibe, 
Cherokee County A t t o r n e y , 12/26/84) #84-12-12(L) 

December 26, 1984 

Mr. John.A. Wibe 
Cherokee County A t t o r n e v 
P. 0. Box 100 
Cherokee, IA 51012 

Dear Mr. Wibe: 

You have r e q u e s t e d an o p i n i o n of t h i s o f f i c e c o n c e r n i n g the 
a p p l i c a t i o n of Iowa. Code § 427.1(1983). The q u e s t i o n posed i s 
whether Iowa Code § 427.1 r e q u i r e s t h e abatement of p r o p e r t y 
t a x e s on a l l r e a l e s t a t e r e p o s s e s s e d and a c q u i r e d by Farmer's' 
Home A d m i n i s t r a t i o n (FmHA) i n c l u d i n g p r o p e r t y t a x e s due and 
p a y a b l e f o r any p e r i o d p r i o r t o the a c t u a l r e p o s s e s s i o n d a t e . 

The answer t o y o u r • q u e s t i o n i s no. S e c t i o n 427.1 would n ot man­
date an abatement of d e l i n q u e n t t a x e s s i n c e FmHA must pay any 
d e l i n q u e n t p r o p e r t y t a x l i e n s t h a t a r e p r i o r and s u p e r i o r t o 
t h e i r l i e n s i n o r d e r t o o b t a i n c l e a r t i t l e t o t h e p r o p e r t y . 

There are v a r i o u s s e c t i o n s of the Iowa and U n i t e d S t a t e s Codes 
t h a t a f f e c t t h e answer t o t h i s q u e s t i o n . Iowa Code § 427.1 p r o ­
v i d e s : 

4 27.1 Exemptions 
The f o l l o w i n g c l a s s e s of p r o p e r t y s h a l l not be t a x e d ; 
1. F e d e r a l and s t a t e p r o p e r t y . The p r o p e r t y o f the 

U n i t e d S t a t e s and t h i s s t a t e , i n c l u d i n g s t a t e u n i v e r s i t y , 
u n i v e r s i t y o f s c i e n c e , and t e c h n o l o g y , and s c h o o l l a n d s . 
The exemption h e r e i n p r o v i d e d s h a l l n o t i n c l u d e any r e a l 
p r o p e r t y s u b j e c t t o t a x a t i o n under any f e d e r a l s t a t u t e 
a p p l i c a b l e t h e r e t o , but such exemption s h a l l e x t e n d t o and 
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i n c l u d e a l l machinery and equipment owned e x c l u s i v e l y by 
th e U n i t e d S t a t e s or any c o r p o r a t e agency or i n s t r u m e n ­
t a l i t y t h e r e o f w i t h o u t r e g a r d t o the manner of the a f f i x a ­
t i o n of such machinery and equipment t o the l a n d or 
b u i l d i n g upon or In which such p r o p e r t y i s l o c a t e d , u n t i l 
s u c h time as the Congress o f the U n i t e d S t a t e s s h a l l 
e x p r e s s l y a u t h o r i z e the t a x a t i o n of such machinery and 
equipment. 

Congress has e x p r e s s l y p e r m i t t e d p r o p e r t y s u b j e c t t o a l i e n and 
h e l d by the FmHA t o be s u b j e c t t o t a x a t i o n : 

l 4 9 0 h . T a x a t i o n of Farmers Home A d m i n i s t r a t i o n - h e l d p r o ­
p e r t y 

A l l p r o p e r t y s u b j e c t t o a l i e n h e l d by t h e U n i t e d S t a t e s 
o r the t i t l e t o w h i c h i s a c q u i r e d or h e l d by t h e S e c r e t a r y 
under t h i s s u b c h a p t e r o t h e r than p r o p e r t y used f o r admi­
n i s t r a t i v e p urposes s h a l l be s u b j e c t t o t a x a t i o n by a 
S t a t e , Commonwealth, t e r r i t o r y , p o s s e s s i o n , d i s t r i c t , and 
l o c a l p o l i t i c a l s u b d i v i s i o n s i n the same manner and t o the 
same e x t e n t as o t h e r p r o p e r t y i s t a x e d . P r o v i d e d , t h a t no 
t a x s h a l l be imposed or c o l l e c t e d on or w i t h r e s p e c t t o any 
i n s t r u m e n t i f the t a x i s based on-

(1) t h e v a l u e o f any no t e s or mortgages o r o t h e r l i e n 
i n s t r u m e n t s h e l d by or t r a n s f e r r e d t o the S e c r e t a r y : 

(2) any no t e s o r l i e u i n s t r u m e n t s a d m i n i s t e r e d under . .. 
t h i s s u b c h a p t e r w h i c h a r e made, a s s i g n e d , o r held..by a p e r ­
son o t h e r w i s e l i a b l e f o r such t a x : o r 

(3) the v a l u e o f any p r o p e r t y conveyed o r t r a n s f e r r e d t o 
the S e c r e t a r y , whether as a t a x on the i n s t r u m e n t , the 
p r i v i l e g e of c o n v e y i n g o r t r a n s f e r r i n g , o r the r e c o r d a t i o n 
t h e r e o f ; nor s h a l l the f a i l u r e t o pay or c o l l e c t any such 
t a x be a ground f o r r e f u s a l t o r e c o r d oi f i l e such i n s t r u ­
ments, o r f o r f a i l u r e t o i m p a r t n o t i c e , o r p r e v e n t the 
enforcement o f I t s p r o v i s i o n s . I n any S t a t e or F e d e r a l 
C o u r t . 

*I2 USC § 1940h. 

The r e g u l a t i o n s t h a t accompany t h i s s e c t i o n o f the U.S. Code a r e 
i n s t r u c t i v e . The r e g u l a t i o n s p r o v i d e a t 7 C.F.R. § 1955 . 6 3 e - f 
and § 1955-107: 

§ 1955.63 * * * 

(e) Payment of l i e n s . (1) i f r e a l e s t a t e i s a c q u i r e d 
s u b j e c t t o a l i e n , t he S t a t e D i r e c t o r w i l l a u t h o r i s e the 
County S u p e r v i s o r t o pay I n s t a l l m e n t s t h a t may i n c l u d e 
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advances made by the p r i o r l i e n h o l d e r Tor t a x e s , i f the 
p r o p e r t y i s t a x a b l e (see § 1 9 5 5 . 6 3 ( f ) ) , and i n s u r a n c e 
premiums. 

(2) I f the S t a t e D i r e c t o r d e t e r m i n e s t h a t p a y i n g the l i e n 
i n f u l l would be i n t h e b e s t i n t e r e s t o f t h e Government, he 
w i l l o b t a i n the a d v i c e of OGC w i t h r e s p e c t t o the p r o c e ­
d ures f o r p a y i n g the l i e n i n f u l l and g e t t i n g the mortgage 
r e l e a s e d o r a s s i g n e d t o the Government. The County-
S u p e r v i s o r w i l l o b t a i n a r e c e i p t f o r payment o f such items 
from the l i e n h o l d e r and send i t t o the F i n a n c e O f f i c e w i t h 
t h e v o u c h e r . 

( f ) Taxes ( l ) P r o p e r t y a c q u i r e d by FmHA i s s u b j e c t t o 
t a x a t i o n by S t a t e , Commonwealth, t e r r i t o r y , d i s t r i c t , and 
l o c a l p o l i t i c a l s u b d i v i s i o n s i n the same manner and t o the 
same e x t e n t as o t h e r p r o p e r t y , u n l e s s S t a t e law s p e c i f i ­
c a l l y exempts t a x a t i o n of r e a l e s t a t e ovrned by t h e F e d e r a l 
Government. However, t a x e s and assessments on RH i n v e n t o r y 
p r o p e r t y may not be p a i d f o r any time p r i o r t o J a n u a r y 1, 
1977. F o r t a x e s l e v i e d on such p r o p e r t y p r i o r t o Ja n u a r y 
1, 1977, FmHA may pay such t a x p r o r a t e d from J a n u a r y 1, 
1977, f o r the time the p r o p e r t y was owned by FmHA. 

(2) The county s u p e r v i s o r w i l l n o t i f y t he a p p r o p r i a t e 
t a x i n g a u t h o r i t y i n w r i t i n g when t i t l e t o r e a l e s t a t e has 
been a c q u i r e d by the Government,, and t h a t c l a i m s f o r t a x e s 
d u r i n g t h e Government's o w n e r s h i p w i l l be b i l l e d t o FmHA a t 
th e c o u n t y o f f i c e a d d r e s s . I f ta x e s become due and p a y a b l e 
w h i l e t h e Government owns the p r o p e r t y , and a r e not p a i d by 
a p r i o r l i e n h o l d e r , t h e County S u p e r v i s o r w i l l pay t a x e s by 
u s i n g S t a n d a r d Form 103^ i n acco r d a n c e w i t h FmHA i n s t r u c ­
t i o n 2024--P ( a v a i l a b l e i n any FmHA o f f i c e ) . 

(3) I f b o t h p a r a g r a p h s ( f ) ( 1 ) and ( f ) ( 2 ) of t h i s s e c t i o n 
a p p l y ( e . g . , i f the a c q u i r e d p r o p e r t y had s e c u r e d b o t h FO 
and RH l o a n s ) pay t a x e s as i n d i c a t e d i n p a r a g r a p h . ( f ) ( 1 ) o f 
t h i s s e c t i o n . 

§ 1955.107 Taxes 

1955.107 Taxes 

For p r o p e r t y t h a t i s t a x b l e w h i l e owned by FmHA (See 
§1955.63(f)), the County S u p e r v i s o r w i l l p r o c e s s S t a n d a r d 
Form 1034 i n acco r d a n c e w i t h FmHA I n s t r u c t i o n 2024-P 
' ( a v a i l a b l e i n any FmHA o f f i c e ) t o pay s u c h t a x e s as they 
become due and p a y a b l e . Taxes w i l l bo p r o r a t e d between the 
Government and the p u r c h a s e r as o f the d a t e the t i t l e i s 
conveyed i n ac c o r d a n c e w i t h t h e g e n e r a l c o n d i t i o n s o f Form 
FmHA 465 . 1 0 , " I n v i t a t i o n , B i d and A c c e p t a n c e ; S a l e of R e a l 
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P r o p e r t y by the U n i t e d S t a t e s . " The p u r c h a s e r w i l l be 
r e s p o n s i b l e f o r p a y i n g a l l t a x e s due and p a y a b l e a f t e r t he 
t i t l e i s conveyed. The County S u p e r v i s o r w i l l a d v i s e the 
t a x i n g a u t h o r i t y of t h e s a l e and the p u r c h a s e r ' s name, and 
d e s c r i b e the p r o p e r t y s o l d . Taxes w i l l not be p a i d on p r o ­
p e r t y t h a t i s not t a x a b l e w h i l e owned by FmHA. Only 
assessments f o r p r o p e r t y improvements due and p a y a b l e as of 
th e d a t e p r o p e r t y i s s o l d w i l l be p a i d f o r a l l t y p e s of 
i n v e n t o r y p r o p e r t y . 

The FmHA p r o c e d u r e manual d i r e c t s payment o f any d e l i n q u e n t tax-
l i e n s on p r o p e r t y a c q u i r e d by the FmHA t h r o u g h f o r e c l o s u r e . The 
d e l i n q u e n c i e s a r e p a i d so t h a t c l e a r t i t l e can be o b t a i n e d by the 
FmHa. See a t t a c h e d , FmHA I n s t r u c t i o n 425.1, R e a l E s t a t e Tax 
S e r v i c i n g 7 " l V , " Sheet I , ( 7-18 - 7 3 ) . 

U n l e s s t h e r e i s s t a t u t o r y a u t h o r i t y t o the c o n t r a r y , when a 
f e d e r a l , s t a t e , l o c a l , c ounty or m u n i c i p a l g o v e r n m e n t a l e n t i t y 
a c q u i r e s p r o p e r t y , t a x l i e n s a r e merged i n t o t h e t a x exempt s t a t u s 
o f t h e go v e r n m e n t a l e n t i t y and e x t i n g u i s h e d . Op. A t t ' y Gen. 
#84 - 1 0 - 3 ; 1964 Op. A t t ' y . Gen. 7 6 6 ; 1972 Op. A t t ' y . Gen. 36; 
1980 Op. A t t ' y . Gen. 579; S t a t e ex. r e l . P e t e r s o n v. M a r i c o p a 
County, 38 A r i z . 347 , 300 P. 175 19317; Hoover""vl" MTnidoka" 
County, 50 Idaho 419, 298 P. 3 6 6 , (1931"); 85~CJS T a x a t i o n ' s 833 
TT954)". 

The exemption c o n t a i n e d i n Iowa Code § 427.1(1983) i s n o t un­
l i m i t e d . I f a f e d e r a l s t a t u t e p e r m i t s a n o t h e r g o v e r n m e n t a l e n t i t y 
-to l e v y and a s s e s s a t a x , t h e n the exempt - s t a t u s - does riot e x t e n d 
t o t h e p a r t i c u l a r p a r c e l of r e a l p r o p e r t y h e l d by the f e d e r a l 
government. The d o c t r i n e of merger i s t h e r e f o r e not a p p l i c a b l e 
t o e x t i n g u i s h t h e c u r r e n t t a x l i a b i l i t y encumbering p r o p e r t y 
a c q u i r e d by a f eclera 1 agency . See, 1982 Op . A11' y . Gen. 351. 

The FmHA i s s u b j e c t t o such a s t a t u t e . 42 USC § 149Gb.. S e c t i o n 
l 4 9 0 h p r o v i d e s t h a t w h i l e p r o p e r t y i s h e l d by t h e FrriHA„ t h e p r o ­
p e r t y s h a l l be s u b j e c t t o t a x a t i o n . 1 S e c t i o n 1*1 ?0h makes no 
d i s t i n c t i o n between the payment of c u r r e n t p r o p e r t y t a x e s and 
d e l i n q u e n t p r o p e r t y t a x e s . There i s no q u e s t i o n t h a t 'while t h e 
FmHA h o l d s t h e p r o p e r t y i n i t s i n v e n t o r y i t i s l i a b l e f o r c u r r e n t 
p r o p e r t y t a x e s . The language of § I490h i s a l s o c l e a r i n t h a t 
t h e FmHA must a l s o s a t i s f y any t a x d e l i n q u e n c i e s o u t s t a n d i n g a t 
the t i m e t h e p r o p e r t y i s a c q u i r e d by f o r e c l o s u r e . 

W h i l e the r e g u l a t i o n s a r e s i l e n t as t o the t r e a t m e n t o f 
d e l i n q u e n t t a x e s , t h e FmHA p r o c e d u r e manual i s no t . The manual 

I The- p r o p e r t y i s s u b j e c t t o t a x a t i o n i f t h e taxes became due 
and owing a f t e r J a n u a r y 1, 1977. P r i o r t o t h a t t i m e , p r o ­
p e r t y owned by the FmHA was exempt from t a x a t i o n . B-y.e, 
Dawson v.. C h l l d s , 665 F.2d 705, 711 ( 5 t h C i r . 1982) 
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r e q u i r e s t h a t the FmHA must have c l e a r t i t l e t o any p r o p e r t y i t 
h o l d s i n i n v e n t o r y . I n o r d e r t o have c l e a r t i t l e , any property-
t a x d e l i n q u e n c i e s must be s a t i s i f e d b e f o r e the c l o u d on the t i t l e -
i s removed. 

P r o p e r t y t a x e s become a l i e n upon r e a l e s t a t e a g a i n s t a l l p e r s o n s 
except the s t a t e . Iowa Code § 445'. 28 (1983). R e a l p r o p e r t y t a x e s : 

become d e l i n q u e n t where the h a l f of any t a x e s have not been 
p a i d b e f o r e October 1 s u c c e e d i n g the l e v y , t h e amount 
t h e r e o f s h a l l become d e l i n q u e n t from O c t o b e r 1 a f t e r due; 
and i n case t h e second I n s t a l l m e n t i s not p a i d b e f o r e A p r i l 
1 s u c c e e d i n g i t s m a t u r i t y , i t s h a l l become d e l i n q u e n t from 
A p r i l 1 a f t e r due. Iowa Code § 445 .37 (1983) . 

I n o r d e r t o c o l l e c t d e l i n q u e n t p r o p e r t y t a x e s , the county 
t r e a s u r e r o f f e r s f o r s a l e a l l l a n d s on which t a x e s of any 
d e s c r i p t i o n f o r the p r e c e d i n g f i s c a l y e a r o r y e a r s a r e d e l i n q u e n t 
on the t h i r d Monday i n June each y e a r . Iowa Code § 446 . 7 (1983) . 

S i n c e 42 USC § 1490b. p r o v i d e s t h a t a l l p r o p e r t y , the t i t l e t o 
whic h i s a c q u i r e d by the S e c r e t a r y s h a l l be s u b j e c t t o t a x a t i o n 
i n the same manner and t o the same e x t e n t as o t h e r p r o p e r t y i s 
t a x e d , the FmHA cannot a v o i d payment of t h e d e l i n q u e n t t a x l i e n s 
because i t i s a t a x exempt agency o f the f e d e r a l government.2 
The d o c t r i n e o f merger i s e q u a l l y i n a p p l i c a b l e i n t h i s i n s t a n c e . 

Cherokee County s h o u l d expect payment from t h e FmHA f o r c u r r e n t 
taxes the FmHA owes on p r o p e r t y h e l d i n i t s i n v e n t o r y and f o r any 
d e l i n q u e n t t a x l i e n s t h a t are due a g a i n s t p r o p e r t y h e l d i n FmHA1 a 
i n v e n t o r y . I f the t a x e s are not p a i d , they r e m a i n l i e n s upon t h e 
p r o p e r t y s u b j e c t t o t a x s a l e under Iowa Code Ch. 446= 

S i n c e r e l y , 

T h i s c o n c l u s i o n " i s c o n s i s t e n t w i t h the g e n e r a l p r o c e d u r e the 
FmHa has adopted i n d e a l i n g w i t h i t s Iowa c u s t o m e r s . The 
c o n f u s i o n as t o whether the FmHA owed d e l i n q u e n t p r o p e r t y 
t a x e s t o the v a r i o u s c o u n t i e s where i t . owns p r o p e r t y sterns i n 
p a r t from a memorandum, i s s u e d by the Iowa Department of 
Revenue on December 15, 1983. The Department a d v i s e d t h a t 
p r o p e r t y h e l d by the FmHA was exempt. That memorandum has 
been r e p l a c e d by a n o t h e r memorandum d a t e d O c t o b e r 29> 1984 
t h a t i s c o n s i s t e n t w i t h the c o n c l u s i o n r e a c h e d by this o p i n i o n . 

E11 z a.b e t h A. Ne 1 a on 
A s s i s t a n t A t t o r n e y G e n e r a l 

WP6 



MUNICIPALITIES: U t i l i t y B o a r d s . A u t h o r i t y . Iowa Code C h a p t e r 
388 (1983); Iowa Code §§ 28.25-.29, 3 8 4 . 8 0 ( 6 ) , 384.84, 384.89, 
3 8 8 . 1 ( 2 ) , 388.4, and 388.5 (1 9 8 3 ) ; 250 I.A.C. § 1 6 . 2 ( 8 ) . A 
u t i l i t y b o a r d may p a r t i c i p a t e i n a c t i v i t i e s o f a l o c a l n o n - p r o f i t 
development c o r p o r a t i o n b u t cannot p r o v i d e f i n a n c i a l c o n t r i b u ­
t i o n s t o t h e l o c a l development c o r p o r a t i o n . ( W a l d i n g t o Van 
Gerpen, S t a t e R e p r e s e n t a t i v e , 12/20/84) #84-12-11(L) 

December 20, 1984 

The H o n o r a b l e H a r l a n W. Van Gerpen 
S t a t e R e p r e s e n t a t i v e 
1502 Grand B l v d . 
Cedar F a l l s , Iowa 50613 

Dear R e p r e s e n t a t i v e Van Gerpen: 

We a r e r e s p o n d i n g t o y o u r r e q u e s t f o r an o p i n i o n o f t h e 
A t t o r n e y G e n e r a l r e g a r d i n g t h e a u t h o r i t y o f a m u n i c i p a l u t i l i t y 
b o a r d . S p e c i f i c a l l y , you have a s k e d : 

1. I s i t l e g a l f o r a B o a r d o f T r u s t e e s o f a 
m u n i c i p a l u t i l i t y t o p a r t i c i p a t e i n a non­
p r o f i t c o r p o r a t i o n ? 

2. I s i t l e g a l f o r a Bo a r d o f T r u s t e e s o f a 
m u n i c i p a l u t i l i t y t o expend u t i l i t y funds t o 
s u p p o r t t h e n o n - p r o f i t c o r p o r a t i o n ? 

The i s s u e s p r e s e n t e d c o n c e r n w h e t h e r t h e Cedar F a l l s M u n i c i p a l 
U t i l i t i e s B o a r d o f T r u s t e e s can p a r t i c i p a t e i n t h e B l a c k Hawk 
County Economic Development Committee, a n o n - p r o f i t c o r p o r a t i o n 
s p o n s o r e d by the l o c a l chambers o f commerce w h i c h seeks t o 
promote the economic h e a l t h and growt h o f t h e r e g i o n . 
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The o p e r a t i o n o f a c i t y u t i l i t y i s governed by Iowa Code 
C h a p t e r 388 (1983). A " u t i l i t y b o a r d " i s t h e b o a r d o f t r u s t e e s 
e s t a b l i s h e d t o o p e r a t e a c i t y u t i l i t y . Iowa Code § 388.1(2) 
( 1 9 8 3 ) . I n t h e o p e r a t i o n o f a c i t y u t i l i t y , a u t i l i t y b o a r d "may 
e x e r c i s e a l l powers o f a c i t y i n r e l a t i o n t o t h e c i t y u t i l i t y , 
c i t y u t i l i t i e s , o r combined u t i l i t y s y stem i t a d m i n i s t e r s . ~ '. 7" 
[Emphasis added] Iowa Code § 388.4 (1984). Thus, t h e a u t h o r i t y 
o f a u t i l i t y b o a r d , w h i l e t h e b o a r d does p o s s e s s t h e powers o f a 
c i t y , i s l i m i t e d t o m a t t e r s r e l a t e d t o t h e o p e r a t i o n o f a c i t y 
u t i l i t y . A l t e r n a t i v e l y s t a t e d , a u t i l i t y b o a r d i s n o t f r e e t o 
v e n t u r e i n t o a r e a s n o t germane t o u t i l i t y o p e r a t i o n s . A c c o r d i n g ­
l y , t h e a u t h o r i t y o f a u t i l i t y b o a r d t o p a r t i c i p a t e i n a non­
p r o f i t development c o r p o r a t i o n depends on whether t h e p a r t i c i p a ­
t i o n s e r v e s a p u b l i c purpose w h i c h r e l a t e s t o the o p e r a t i o n o f a 
c i t y u t i l i t y . The l e g i s l a t u r e has s p e c i f i c a l l y r e c o g n i z e d l o c a l 
development c o r p o r a t i o n s . See Iowa Code §§ 28.25 - 28.29. We 
b e l i e v e t h a t s u f f i c i e n t r e l a t i o n s h i p between economic growth and 
u t i l i t y o p e r a t i o n c o u l d be shown t o e x i s t t o j u s t i f y 
n o n - f i n a n c i a l p a r t i c i p a t i o n by t h e u t i l i t y I n t h e programs o f a 
l o c a l development c o r p o r a t i o n . 

W h i l e t h e same d e m o n s t r a t i o n must be made i n t h e case o f a 
c o n t r i b u t i o n , an a d d i t i o n a l r e q u i r e m e n t must be s a t i s f i e d f o r a 
u t i l i t y b o a r d t o c o n t r i b u t e t o a n o n - p r o f i t development c o r p o r a ­
t i o n . A l l c i t y u t i l i t y monies a r e c o n t r o l l e d by t h e u t i l i t y 
b o a r d i n a s e p a r a t e u t i l i t y f u n d . Iowa Code § 388.5 (1983). The 
c i t y u t i l i t y f u n d c o n s i s t s o f a l l u t i l i t y - a l l o c a t e d t a x r e v e n u e s , 
o p e r a t i o n a l income, revenues f r o m th e s a l e o f u t i l i t y p r o p e r t y , 
i n v e s t m e n t income, and funds from o t h e r r e l a t e d s o u r c e s . I d . 
O p e r a t i o n a l income, o f c o u r s e , w o u l d i n c l u d e a l l income d e r i v e d 
f r o m u s e r s o f t h e s ystem ( i . e . , r a t e p a y e r s ) . A u t i l i t y b o a r d i s 
a u t h o r i z e d t o p r o v i d e f o r t n e c o l l e c t i o n o f r a t e s t o produce 
g r o s s r e venues s u f f i c i e n t t o meet, a t a minimum, t h e expenses o f 
o p e r a t i o n and maintenance o f t h e c i t y u t i l i t y . Iowa Code 
§ 384.84, as amended by 1983 Iowa A c t s , C h a p t e r 90, § 27. R a t e s 
a r e b a s i c a l l y d e f i n e d as ". . . c harges f o r t h e use o f o r s e r v i c e 
p r o v i d e d by a c i t y u t i l i t y . " § 3 8 4 . 8 0 ( 6 ) . 

The argument p r e s e n t e d i n f a v o r o f c o n t r i b u t i n g t o the l o c a l 
development c o r p o r a t i o n i s t h a t , i n the end, r a t e s w i l l be 
r e d u c e d because i n c r e a s e d economic a c t i v i t y w i l l mean a g r e a t e r 
number o f consumers and i n d u s t r i e s s h a r i n g i n t h e c o s t s o f t h e 
s ystem. F o r g u i d a n c e on w h e t h e r c o s t s may be c o n s i d e r e d t o be 
v a l i d expenses o f o p e r a t i o n and m a i n t e n a n c e , t h e u t i l i t y c o u l d 
c o n s i d e r somewhat analagous r u l e s o f the Commerce Commission. 
G e n e r a l l y , t h e agency's r u l e s p e r m i t a p r i v a t e u t i l i t y t o pass on 
t o consumers the c o s t s o f s e r v i c e s w h i c h a r e b e n e f i c i a l t o t h e 
r a t e p a y e r s ( e . g . , consumer p r o t e c t i o n and s a f e t y a d v e r t i s e m e n t 
e x p e n s e s ) . 250 I.A.C. § 1 6 . 2 ( 8 ) . S i m i l a r l y , expenses i n c u r r e d 
i n a d v e r t i s i n g a c t i v i t i e s d e s i g n e d t o improve l o a d f a c t o r so t h a t 
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consumers more e f f i c i e n t l y use t h e system a r e p e r m i t t e d t o be 
t r a n s f e r r e d t o the consumers under the r u l e s . I d . C o n v e r s e l y , 
t h e r u l e s g e n e r a l l y do not p e r m i t t h e t r a n s f e r o f - e x p e n s e s w h i c h 
do n o t s e r v e t h e consumers' i n t e r e s t s ( e . g . , good w i l l , i n s t i t u ­
t i o n a l a d vantage, o r p r o m o t i o n a l a d v e r t i s i n g e x p e n s e s ) . I d . We 
r e g a r d i t as d o u b t f u l t h a t e x p e n d i t u r e s t o a l o c a l deveTopment 
c o r p o r a t i o n can be shown t o be a c o s t o f o p e r a t i o n and 
m aintenance o f the u t i l i t y s ystem or t h a t consumers can be 
r e q u i r e d t o pay f o r such e x p e n d i t u r e s as a charge f o r u t i l i t y 
s e r v i c e . 

T h i s c o n c l u s i o n i s f u r t h e r s u p p o r t e d by t h e f a c t t h a t t h e 
l e g i s l a t u r e has s p e c i f i c a l l y p r o v i d e d t h a t s u r p l u s f u n d s beyond 
t h o s e needed t o meet the m u n i c i p a l u t i l i t y ' s o b l i g a t i o n s can be 
t r a n s f e r r e d t o any • o t h e r f u n d o f t h e c i t y u n d e r c e r t a i n 
c o n d i t i o n s , Iowa Code § 384.89 ( 1 9 8 3 ) , b u t has n o t a u t h o r i z e d t h e 
use o f s u r p l u s u t i l i t y funds f o r o t h e r p u r p o s e s . T h i s e x p r e s s 
p r o v i s i o n f o r the use o f u t i l i t y funds p r e c l u d e s i m p l y i n g 
a u t h o r i t y f o r c o n t r i b u t i o n s o f u t i l i t y funds t o o t h e r e n t i t i e s . 

I n summary, i t i s our o p i n i o n t h a t a u t i l i t y b o a r d may 
p a r t i c i p a t e i n a c t i v i t i e s o f a l o c a l n o n - p r o f i t development 
c o r p o r a t i o n b u t cannot p r o v i d e f i n a n c i a l c o n t r i b u t i o n s t o t h e 
l o c a l development c o r p o r a t i o n . // 

LMW/cj c 
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COUNTIES—PRISONERS: Board and Care Costs. Iowa Code §§ 356.30 
as amended by S.F. 2269, Acts of the 70th G.A. 1983, 331.322(10), 
331.658(2), 356.26, and 356.31 (1983). The statutory 
authorization i n § 356.30 (1983) for a s h e r i f f to charge a 
prisoner released on work release under § 356.26 (1983) for the 
cost of "board" allows the s h e r i f f to charge the prisoner for 
lodging and other expenses. Such charges are subject to the 
r e s t r i c t i o n s imposed by §§ 356.30 and 356.31. (Hansen to Zenor, 
Clay County Attorney, 12/20/84) #84-12-10(L) 

December 20, 1984 

Michael L. Zenor 
Clay County Attorney 
201 East 5th Street 
Spencer, Iowa 51301 

Dear Mr. Zenor: 

You have requested an opinion of the Attorney General 
concerning the costs for which a s h e r i f f may charge a county j a i l 
prisoner under Iowa Code § 356.30 (1983). You pose the following 
question for our consideration: 

Whether the s h e r i f f may, under § 356.30, Iowa 
Code, charge a prisoner released on work 
release under § 356.26 for any cost other 
than food such as lodging and laundry? 

The answer to t h i s question i s that the term "board" in § 356.30 
includes a reasonable charge for lodging. 

Section 356.30 as amended by S.F. 2269, Acts of the 70th 
G.A. 1984 provides in relevant part: 

"Every prisoner g a i n f u l l y employed and 
released pursuant to § 356.26 i s l i a b l e for 
the cost of the prisoner's board in the j a i l 
as fixed by the County Board of Supervisors. 
The S h e r i f f s h a l l charge the prisoner's 
account for the board and any meals provided 
in § 356.31 . . . . However, the charges for 
board and meals under t h i s Section s h a l l not 
exceed 50 percent of the wages or s a l a r i e s of 
the prisoner, after deductions required by 
law . . . ." (emphasis supplied). 
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Section 356.30 i s an exception to the general rule that the 
county s h a l l pay for the cost of the board.and care of the 
prisoners of the county j a i l . See Iowa Code §§ 331.322(10) and 
331.658(2); Op.AttyGen. #83-11-7. 

In the general rules governing payment of costs for board 
and care of prisoners, the term "board" in §§ 331.322(10) and 
331.658(2) obviously r e f e r s to the costs incurred by the county 
in feeding, lodging, and clothing prisoners. This d e f i n i t i o n i s 
supported by the common meaning given the term. Webster's Ninth 
New Co l l e g i a t e Dictionary (1983) defines "board" as "to provide 
with regular meals and often also lodging." Therefore, the 
statutory authorization i n § 356.30 to charge employed prisoners 
the cost of the i r "board" allows the s h e r i f f to charge employed 
prisoners for the cost of t h e i r food, lodging, and clothing, 
subject to the l i m i t a t i o n s of §§ 356.30 and 356.31. 

The d i s t i n c t i o n between "board" and ''meals" that i s made i n 
§ 356.30 merely r e f l e c t s the l e g i s l a t i v e intent to p r i o r i t i z e 
charges incurred by prisoners. Section 356.31 provides that by 
court order wages of employed prisoners s h a l l be disbursed, i n 
the following order, for (1) the meals of the prisoner; (2) 
necessary t r a v e l expenses and other incidental expenses; (3) 
support of the prisoner's dependents; (4) payment of the 
prisoner's acknowledged obligations or judgments; and (5) the 
balance to the prisoner. For example, since under § 356.30 the 
charges for board and meals may not exceed f i f t y percent of the 
prisoner's net income, i f the cost of meals amounted to f i f t y 
percent of the prisoner's net income, the prisoner could not be 
charged for lodging or any other cost of board and care. 

Sincerely, 

STEVEN K. HANSEN 
Assistant Attorney General 

SKH/cla 



Department o f Human S e r v i c e s ; C u s t o d i a n s ; F o s t e r C a r e : Iowa 
Code Supplement S e c t i o n s 2 3 2 . 2 ( 1 0 ) , 2 3 2 . 2 ( 1 8 ) , 6 0 0 A . 2 ( 7 ) , 
600A.2(8) (1983). The Department o f Human S e r v i c e s , as c u s t o ­
d i a n s f o r a c h i l d , has t h e a u t h o r i t y t o s i g n t h e co n s e n t forms 
n e c e s s a r y f o r the c h i l d t o t a k e p a r t i n s c h o o l a c t i v i t i e s , g et 
a d r i v e r s l i c e n s e and o b t a i n c e r t a i n t y p e s o f m e d i c a l c a r e . 
( P h i l l i p s t o Mayer, A s s i s t a n t C l i n t o n County A t t o r n e y , 12/20/84) 
#84-12-9(L) 

December 20, 1984 

Thomas Pv.. Mayer 
A s s i s t a n t C l i n t o n County A t t o r n e y 
103 C o u r t h o u s e 
C l i n t o n , IA 52732 

Dear Mr. Mayer: 

You have r e q u e s t e d an o p i n i o n o f the A t t o r n e y G e n e r a l con­
c e r n i n g c h i l d r e n i n l o n g term f o s t e r c a r e whose p a r e n t s a r e de­
ceased. S p e c i f i c a l l y , you have r e q u e s t e d an o p i n i o n c o n c e r n i n g 
"who may s i g n documents f o r m e d i c a l c a r e , a u t h o r i z a t i o n f o r a 
l e a r n e r ' s p e r m i t o r d r i v e r ' s l i c e n s e and such o t h e r documents as 
a r e n e c e s s a r y f o r s c h o o l " f o r . a c h i l d who i s w i t h o u t p a r e n t o r 
g u a r d i a n and i n t h e c u s t o d y o f t h e Department o f Human S e r v i c e s . 
You ask whether e i t h e r a r e p r e s e n t a t i v e o f t h e Department o f 
Human S e r v i c e s , o r t h e c h i l d ' s f o s t e r p a r e n t s s h o u l d s i g n such 
documents and a u t h o r i z a t i o n s . The answer t o t h i s q u e r y i s t h a t , 
g e n e r a l l y , such documents and a u t h o r i z a t i o n s s h o u l d be s i g n e d by 
t h e Commissioner o f t h e Iowa Department o f Human S e r v i c e s , o r h i s 
or h e r d e s i g n e e . The a p p r o p r i a t e p a r t y t o s i g n a s p e c i f i c docu­
ment o r a u t h o r i z a t i o n w i l l be d e a l t w i t h i n t h e r e m a i n d e r o f t h i s 
o p i n i o n . 

I n t h i s o p i n i o n , i t w i l l be assumed t h a t a g u a r d i a n f o r t h e 
c h i l d has n o t been a p p o i n t e d under Iowa Code Ch. 633 (1983). I t 
w i l l a l s o be assumed t h a t the c h i l d i n q u e s t i o n i s i n t h e c u s t o d y 
o f t h e Department o f Human S e r v i c e s p u r s u a n t t o a c o u r t o r d e r 
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under Iowa Code Ch. 232 (1983), s a i d o r d e r n o t h a v i n g p l a c e d 
g u a r d i a n s h i p i n t h a t agency o r i t s com m i s s i o n e r . 

Under Iowa Code supplement § 232.2(10) (1983) t h e r i g h t s and 
d u t i e s o f a c u s t o d i a n a r e : 

a. To m a i n t a i n o r t r a n s f e r t o a n o t h e r t h e p h y s i c a l p o s s e s ­
s i o n o f t h a t c h i l d . 

b. To p r o t e c t , t r a i n , and d i s c i p l i n e t h a t c h i l d . 

c. To p r o v i d e f o o d , c l o t h i n g , h o u s i n g and m e d i c a l c a r e f o r 
t h a t c h i l d . 

d. To co n s e n t t o emergency m e d i c a l c a r e , i n c l u d i n g s u r ­
g e r y . 

e. To s i g n a r e l e a s e o f m e d i c a l i n f o r m a t i o n t o a h e a l t h 
p r o f e s s i o n a l . 

Under Iowa Code supplement § 232.2(18) (1983) t h e r i g h t s and 
d u t i e s o f a g u a r d i a n a r e : 

a. To co n s e n t t o m a r r i a g e , e n l i s t m e n t i n 
the armed f o r c e s o f t h e U n i t e d S t a t e s , 
o r m e d i c a l , p s y c h i a t r i c , o r s u r g i c a l 
t r e a t m e n t . 

b. To s e r v e as a g u a r d i a n ad l i t e m . . . 

c. To s e r v e as c u s t o d i a n u n l e s s a n o t h e r 
p e r s o n has been a p p o i n t e d as c u s t o d i a n . 

d. To make p e r i o d i c v i s i t a t i o n s . . . 

e. To c o n s e n t t o a d o p t i o n and make any 
o t h e r d e c i s i o n t h a t the p a r e n t s c o u l d 
have made when t h e p a r e n t c h i l d r e l a ­
t i o n s h i p e x i s t e d . 

T hat s e c t i o n d e f i n e s a g u a r d i a n t o be: 

. . . a p e r s o n who i s n o t t h e p a r e n t o f a 
c h i l d , b u t who has been a p p o i n t e d by a c o u r t 
o r j u v e n i l e c o u r t h a v i n g j u r i s d i c t i o n o v e r 
t h e c h i l d , t o make i m p o r t a n t d e c i s i o n s w h i c h 
have a permanent e f f e c t bh the l i f e and 
development o f t h a t c h i l d . A g u a r d i a n may be 
a c o u r t o r a j u v e n i l e c o u r t . 
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These s e c t i o n s , when r e a d i n c o n j u n c t i o n w i t h one a n o t h e r , sug­
g e s t t h e f o l l o w i n g answers t o y o u r s p e c i f i c i n q u i r i e s : 

The Commissioner o f the Department o f Human S e r v i c e s , o r t h e 
Commissioner's d e s i g n e e , s h o u l d s i g n such documents as a r e n e c e s ­
s a r y f o r t h e placement and maintenance o f t h e c h i l d i n s c h o o l . 
Iowa Code supplement § 23 2 . 2 ( 1 0 ) ( b ) (1983) s t a t e s t h e c u s t o d i a n 
i s r e s p o n s i b l e f o r t h e t r a i n i n g o f t h e c h i l d . T h i s language has 
been c o n s t r u e d by our o f f i c e t o g r a n t t h e Department o f Human 
S e r v i c e s , as c u s t o d i a n o f a c h i l d , t h e a u t h o r i t y t o conse n t t o 
the c h i l d ' s p a r t i c i p a t i o n i n s c h o o l and e x t r a c u r r i c u l a r a c t i v i ­
t i e s . 1978 Op.Att'yGen. 855 ( c o n s t r u i n g Iowa Code § 600A.2 (8) 
( 1 9 7 7 ) ) . We have a l s o c o n s t r u e d t h i s l a n guage t o g r a n t t h e 
Department, as c u s t o d i a n , the a u t h o r i t y t o c o n s e n t t o t h e p l a c i n g 
o f a c h i l d i n a s p e c i a l e d u c a t i o n program. 1978 Op.Att'yGen. 
634. I n t h e s i t u a t i o n d e s c r i b e d i n your l e t t e r , where t h e r e a r e 
no p a r e n t s o r g u a r d i a n , the Commissioner o f t h e Department, o r 
h i s o r h e r d e s i g n e e , s h o u l d s i g n a l l i m p o r t a n t s c h o o l documents. 

The l anguage p l a c i n g the c u s t o d i a n i n ch a r g e o f a c h i l d ' s 
" t r a i n i n g " has a l s o been i n t e r p r e t e d by t h i s o f f i c e t o g r a n t t h e 
c u s t o d i a n t h e a u t h o r i t y t o co n s e n t t o t h e c h i l d ' s o b t a i n i n g an 
o p e r a t o r ' s l i c e n s e o r i n s t r u c t o r ' s p e r m i t . 1978 Op.Att'yGen. 
855, 856 ( i n t e r p r e t i n g § 600A.2(8) ( 1 9 7 7 ) ) . T h e r e f o r e , i n t h e 
s i t u a t i o n d e s c r i b e d by you, t h e Commissioner o r the Commission­
e r ' s d e s i g n e e s h o u l d s i g n the l i c e n s e or p e r m i t documents. 

The Code d e l i n e a t e s f a i r l y e x p l i c i t l y t h e r e s p o n s i b i l i t i e s 
o f t h e c u s t o d i a n and g u a r d i a n w i t h r e g a r d t o o b t a i n i n g m e d i c a l 
c a r e f o r t h e c h i l d . The c u s t o d i a n i s ch a r g e d w i t h " p r o v i d i n g 
m e d i c a l c a r e " . Iowa Code supplement § 232.2(10)(C) (1983). 
However, where some form o f c o n s e n t i s r e q u i r e d , he o r she may 
consen t o n l y t o the r e l e a s e o f t h e c h i l d ' s r e c o r d s and t o emer­
gency m e d i c a l c a r e . Iowa Code supplement §§ 2 3 2 . 2 ( 1 0 ) ( d ) and (g) 
(1983). Iowa Code supplement §§ 2 3 2 . 2 ( 1 0 ) ( d ) & (g) (1983). The 
g u a r d i a n must consent t o a l l m e d i c a l and p s y c h i a t r i c t r e a t m e n t . 
Iowa Code Supplement § 2 3 2 . 2 ( 1 8 ) ( a ) (1983). The g u a r d i a n i s a l s o 
r e s p o n s i b l e f o r a s s u r i n g t h a t t h e c h i l d has had t h e i m m u n i z a t i o n s 
n e c e s s a r y f o r s c h o o l . Iowa Code § 139.9(1) (1983). 

The s t a t u t e s d e s c r i b e d above i n d i c a t e t h e f o l l o w i n g w i t h 
r e g a r d t o t h e s i t u a t i o n d e s c r i b e d by you: 

The Department o f Human S e r v i c e s i s c h a r g e d w i t h p r o v i d i n g 
m e d i c a l c a r e f o r a c h i l d i n i t s c u s t o d y . I t may t h e r e f o r e a r ­
range f o r t h e c h i l d t o be r e g u l a r l y examined and t r e a t e d by t h e 
a p p r o p r i a t e h e a l t h c a r e p r o f e s s i o n a l s . I t may a l s o a d m i n i s t e r 
any h e a l t h c a r e t h a t i s n o r m a l l y a d m i n i s t e r e d by t h e p a r e n t s . 
T h i s l a t t e r d u t y may be d e l e g a t e d t o t h e f o s t e r p a r e n t s . 
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A c o u r t o r d e r must be o b t a i n e d p r i o r t o the c h i l d u n d e r g o i n g 
any f o r m o f p s y c h i a t r i c , m e d i c a l o r s u r g i c a l t r e a t m e n t , and p r i o r 
t o t h e c h i l d r e c e i v i n g h i s o r h e r i m m u n i z a t i o n s . The Department 
may f o r e g o such an o r d e r o n l y i n emergency s i t u a t i o n s . Where an 
emergency s i t u a t i o n a r i s e s , and a r e p r e s e n t a t i v e o f the D e p a r t ­
ment may n o t t i m e l y be c o n t a c t e d , t h e s i t u a t i o n must be t r e a t e d 
as one where t h e c u s t o d i a n i s u n a v a i l a b l e . 

CKP/kap20 

S e v e r a l o p t i o n s a r e a v a i l a b l e w i t h r e g a r d t o e x p e d i t i n g t h e 
obtainment o f such an o r d e r . Department o f f i c i a l s may i n 
c o n j u n c t i o n w i t h the l o c a l c o u n t y a t t o r n e y ' s o f f i c e , d e v e l o p a 
form f o r a p p l y i n g f o r such o r d e r s . Such a s t a n d a r d i z e d 
a p p l i c a t i o n f o rm c o u l d be d e v e l o p e d by the Department f o r 
s t a t e w i d e u s e . I n a d d i t i o n , when th e Department i n i t i a l l y t a k e s 
c u s t o d y o f a c h i l d who does n o t have a g u a r d i a n , i t c o u l d o b t a i n 
f r om the j u v e n i l e c o u r t a g e n e r a l o r d e r a l l o w i n g i t t o o b t a i n 
r e g u l a r m e d i c a l c a r e f o r the c h i l d w i t h o u t f u r t h e r r e c o u r s e t o 
t h e C o u r t . 

S i n c e r e l y , 

C h a r l e s K. P h i l l i p s 
A s s i s t a n t A t t o r n e y G e n e r a l 



SCHOOLS: Merged A r e a S c h o o l s : T r a n s f e r o f Funds. Iowa Code 
Chs. 24 and 280A, Iowa Code § 291.13 (1983). An a r e a s c h o o l may 
s e t a s i d e funds f o r a p a r t i c u l a r purpose t o t h e e x t e n t a l l o w e d by 
t h e l o c a l budget law. Funds may n o t be t r a n s f e r r e d f rom the 
g e n e r a l f u n d t o t h e s c h o o l h o u s e f u n d by t h e a r e a s c h o o l b o a r d o f 
d i r e c t o r s o r t h e e l e c t o r a t e . ( F l e m i n g t o J o h n s o n , A u d i t o r o f 
S t a t e , 12/1/83) #83-12-l(L) 

December 1, 1983 

R i c h a r d D. Johnson, CPA 
A u d i t o r o f S t a t e 
L O C A L 

Dear Mr. Johnson: 

You have asked f o r our o p i n i o n on i s s u e s c o n c e r n i n g merged 
a r e a s c h o o l s as f o l l o w s : 

1. May t h e b o a r d o f d i r e c t o r s o f a merged a r e a 
s c h o o l i n c l u d e w i t h i n t h e s c h o o l ' s g e n e r a l 
f u n d budget f o r e a ch y e a r an amount w h i c h i s 
i n t e n d e d t o be s e t a s i d e f o r t h e p u r c h a s e o f 
equipment i n o r d e r t o a v o i d a l a r g e budget 
a s k i n g i n any one y e a r i n t h e f u t u r e when 
e x p e n s i v e equipment must be purchased? 

2. May t h e b o a r d o f d i r e c t o r s o r t h e e l e c t o r a t e 
o f a merged a r e a s c h o o l a u t h o r i z e a t r a n s f e r 
o f funds r a i s e d as i n d i c a t e d i n (1) above, o r 
s u r p l u s f u n d s , f rom t h e g e n e r a l f u n d t o t h e 
s c h o o l h o u s e f u n d t o s e t a s i d e amounts f o r the 
p u r c h a s e o f equipment i n a f u t u r e y e a r ? 

I n o u r v i e w , the b o a r d may s e t a s i d e funds f o r a p a r t i c u l a r 
p u r p o s e t o the e x t e n t a l l o w e d by t h e a c c o u n t i n g system 
e s t a b l i s h e d p u r s u a n t t o Iowa Code § 28GA.25(10). (The s t a t e 
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b o a r d o f p u b l i c i n s t r u c t i o n i s a u t h o r i z e d t o prescribe^aVuWi form 
system o f a c c o u n t i n g f o r a r e a s c h o o l s . ) I n r e s p o n s e t o t h e 
second q u e s t i o n , i t i s our o p i n i o n t h a t funds may , n o t be 
t r a n s f e r r e d f r om t h e g e n e r a l f u n d t o t h e s c h o o l h o u s e f u n d . 

The G e n e r a l Assembly a u t h o r i z e d t h e c r e a t i o n o f t h e a r e a 
v o c a t i o n a l s c h o o l s and community c o l l e g e s by e n a c t i n g 1965' Iowa 
A c t s Ch. 247, c o d i f i e d as Iowa Code Ch. 280A (1983). A r e a 
s c h o o l s a r e governed by e l e c t e d b o a r d s o f d i r e c t o r s , Iowa Code 
§ 280A.11, b u t a r e s u p e r v i s e d to some e x t e n t by t h e S t a t e B o a r d 
o f P u b l i c I n s t r u c t i o n , Iowa Code § 280A.25. S t a t e a p p r o p r i a t i o n s 
f o r t h e a r e a s c h o o l s a r e c h a n n e l e d t h r o u g h t h e s t a t e b o a r d , b u t 
the a r e a s c h o o l i s a s c h o o l c o r p o r a t i o n . Iowa Code § 280A.16. 
An a r e a s c h o o l i s a u t h o r i z e d t o impose l o c a l p r o p e r t y t a x e s u n d e r 
Iowa Code § 280A.7. I n a d d i t i o n , t h e v o t e r s o f t h e merged a r e a 
may a u t h o r i z e an a d d i t i o n a l p r o p e r t y l e v y f o r c a p i t a l p u r p o s e s , 
c a l l e d t h e " v o t e d t a x . " Iowa Code § 280A.22.1(b). The e l e c t o r s 
o f t h e d i s t r i c t may a l s o a u t h o r i z e t h e i s s u a n c e o f bonds t o 
f i n a n c e a c q u i s i t i o n o f s i t e s and t h e c o n s t r u c t i o n and e q u i p p i n g 
o f b u i l d i n g s . Iowa Code §§ 280A.19, 20 and 21. Other funds a r e 
r e c e i v e d by a r e a s c h o o l s f r o m s o u r c e s l i s t e d i n Iowa Code 
§ 280A.18. F o r a d i s c u s s i o n o f t h e o r g a n i z a t i o n and o p e r a t i o n o f 
a r e a s c h o o l s see S t a n l e y v. S o u t h w e s t e r n Com. C o l . Merged A r e a , 
184 N.W.2d 29~TTowa 1971). ~ 

Under t h e a c c o u n t i n g p r o c e d u r e s p r e s c r i b e d by t h e S t a t e 
B oard, a r e a s c h o o l s may a l l o c a t e funds f o r a p a r t i c u l a r p u r p o s e . 
A r e a s c h o o l b o a r d s , by s t a t u t e , a r e v e s t e d w i t h b r o a d power t o 
o p e r a t e a r e a s c h o o l s , b u t t h o s e powers a r e s u b j e c t t o l i m i t a t i o n s 
i n c l u d i n g t h e l o c a l budget law. Iowa Code Ch. 24. I n s h o r t , 
w i t h i n t h e p a r a m e t e r s o f the o p e r a t i o n o f t h e budget law, an a r e a 
s c h o o l may s e t a s i d e funds f o r t h e p u r c h a s e o f equipment. 

The second q u e s t i o n p r e s e n t s a d i f f e r e n t p r oblem. The f u n d s 
o f a r e a s c h o o l s a r e d i s p e r s e d under t h e p r o v i s i o n o f Iowa Code 
§ 291.13. That s e c t i o n p r o v i d e s t h a t s c h o o l h o u s e f u n d s and 
g e n e r a l funds must be s e p a r a t e . The e l e c t o r s o f a l o c a l s c h o o l 
d i s t r i c t may v o t e t o d i r e c t t h e t r a n s f e r o f any s u r p l u s i n t h e 
s c h o o l h o u s e f u n d t o the g e n e r a l f u n d , Iowa Code § 278.1(5) 
( 1 9 8 3 ) , b u t do n o t have power t o d i r e c t t h e t r a n s f e r o f g e n e r a l 
funds t o t h e s c h o o l h o u s e f u n d . See 1980 Op.Att'yGen. 867. I n 
c o n t r a s t , t h e e l e c t o r s o f a merged a r e a do n o t have power u n d e r 
Ch. 280A t o d i r e c t t h e t r a n s f e r o f f u n d s . I n o u r o p i n i o n n e i t h e r 
t h e b o a r d o f d i r e c t o r s o r t h e e l e c t o r a t e o f a merged area s c h o o l 
may a u t h o r i z e a t r a n s f e r - o f f u n d s t o t h e s c h o o l h o u s e f u n d from 
t h e g e n e r a l f u n d . 

We n o t e t h a t t h e q u e s t i o n was r a i s e d i n c o n n e c t i o n w i t h t h e 
c o n c e r n f o r a c c u m u l a t i n g funds to p u r c h a s e computer equipment. 
The a r e a s c h o o l F i n a n c i a l A c c o u n t i n g Manual p r o v i d e s t h a t f u r n i ­
t u r e , m a c h i n e r y and equipment ( a c c o u n t number 710) may be f i ­
nanced f r o m t h e g e n e r a l f u n d , t h e s c h o o l h o u s e f u n d , t h e voted, t a x 
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f u n d , ..or,, a u x i l i a r y f u n d . Thus, t h e r e seems ,to be no need t o 
t r a n s f e r .funds inasmuch as funds f r o m any o f t h e s o u r c e s c o u l d be 
u s e d tp, pay f o r computer equipment. 

I n summary, w i t h i n t h e l i m i t s o f the budget l a w , art - a r e a 
s c h o o l : may s e t a s i d e funds f o r a p a r t i c u l a r p urpose. Funds may 
n o t b e ? t r a n s f e r r e d from the g e n e r a l f u n d t o t h e s c h o o l h o u s e f u n d . 

S i n c e r e l y , 

MWF/cjc 



GENERAL SERVICES: R e v o l v i n g Fund; A u t h o r i t y o f Department of 
G e n e r a l : S e r v i c e s . Iowa Code § 1 8 . 3 ( 5 ) ; Iowa Code § 18.132; Iowa 
Code § 18.8; Iowa Code § 18.1 3 5 ( 2 ) ; Iowa Code § 1 8 . 9 ( 1 ) . It 
cannot be c o n c l u d e d as a m a t t e r o f law t h a t t h e department of 
g e n e r a l s e r v i c e s may n o t b i l l s t a t e agency u s e r s o f t e l e p h o n e 
communications f o r an e x p e n d i t u r e f o r a communications s y s t e m 
s t u d y w i t h o u t t h e consent o f t h e u s e r a g e n c i e s i f t h e amount of 
t h e e x p e n d i t u r e i t s e l f i s r e a s o n a b l e . ( N a s s i f to G a l l a g h e r , S t a t e 
S e n a t o r , 12/8/83) #83-12-4(L) 

December 8, 1983 

James J . G a l l a g h e r 
S t a t e S e n a t o r 
4710 S p r i n g Creek 
J e s u p , Iowa 50648 

Dear Mr. G a l l a g h e r : 

You have r e q u e s t e d t h e o p i n i o n o f t h e a t t o r n e y g e n e r a l as t o 
whether the Department o f G e n e r a l S e r v i c e s (Department) has 
s t a t u t o r y a u t h o r i t y t o b i l l o t h e r s t a t e a g e n c i e s f o r a s t u d y o f 
t h e s t a t e t e l e p h o n e communications system w i t h o u t t h e agreement 
o r a p p r o v a l o f such a g e n c i e s . I t i s o u r o p i n i o n t h a t , as a 
m a t t e r o f law, t h e Department i s n o t c o n s t r a i n e d i n t h e a b s t r a c t 
f r o m b i l l i n g s t a t e agency u s e r s o f t e l e p h o n e communications f o r 
e x p e n d i t u r e s f o r a s t u d y o f t h e s t a t e and c a p i t o l complex 
t e l e p h o n e system. However, we a l s o c o n c l u d e t h a t t h e r e i s a 
s u b s t a n t i v e l i m i t w i t h r e s p e c t t o t h e r e a s o n a b l e n e s s o f such an 
e x p e n d i t u r e . Thus, t h e Department has a u t h o r i t y t o make such an 
e x p e n d i t u r e and b i l l i t t o u s e r a g e n c i e s o n l y so l o n g as t h e 
amount o f t h e e x p e n d i t u r e i t s e l f i s n o t u n r e a s o n a b l e . 

" R e a s o n a b l e n e s s " i s t h e t e s t f o r d e f e r r a l t o f o r m a l agency 
r u l e m a k i n g . H i s e r o t e Homes , I n c . v.. Riedemann, 277 N.W.2d 911 
(Iowa 1979). A " r e a s o n a b l e n e s s " s t a n d a r d i s a l s o a p p r o p r i a t e i n 
th e ana l a g o u s c i r c u m s t a n c e s o f t h e q u e s t i o n you pose. T h i s 
" r e a s o n a b l e n e s s " t e s t I s whether "a r a t i o n a l agency c o u l d 
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J c ^ c l u i d e " thMtf t l f i ^ l a g e n c f ' i c t i p l j ^ l s . . ^ 
a u t h o x l t y ^ . m ..a£j913.: ^ " ^ . . - f ^ • ^ • - . ^ . 

-TO''' ye^ermlhe,;!it .-the .j}£$ttt^&~e$&- l a i i & i p r i t y t a rrb i l l a 
communications^ ' s t u d y , f t must . f ' i ^ ^ t h e 
a u t h o r i t y t o conduct such s t u d y . T h e r e a r e s e v e r a l ' s t a t u t o r y 
p r o v i s i o n s w h i c h , a u t h o r i z e t h e d i r e c t o r ,.,jof I, agener,al i s e r v i c e s 

•7.(dir;ectdr') t o conduct such a.. study.. \ F i r s C ^ j L o i f e . Code. '§ 18.3(5) 
* ( 1 M 3 X s t a t ^ s i tJhat the. d u t i e s 6% t h e ' d i r e c t o r , v s h a l l : I n c l u d e 
''admiriis t e e i n g s e c t i o n s , 18.132 t p i 8 - 1 4 3 ^ ; ^ e d c ^ o n s . ; l l 2 t o 143 
e s t a b l i s h a s t a t e c Rbmmutiications syistev^. ̂ t^'^tzLon 18^132 s t a t e s 
^ t h a t ' uIt^ %sr jtfre, i n t e n t '.of t h e * g e n e r a l ; assembly;..iri p r o v i d i n g f o r 
^t.alte..;do^^£cjatiQ^g; t h a t communication's, of^. s t a t e government be 

1 edpfd£hate<| t p f ' e f f e c g .maximum practical J T igW3tjs<i|^dat.ipn and j o i n t 
use- o f cpirpfiunicatiptf: a e p / i g e s ^ " ^The d i ^ i ^ ^ . ^ u s ^ ' h a s '>., b r o a d 

- s t a t u t o r y ' mandate t p • admin,ist^er t h e .stat^^^rc^i\xcat\ioxi s y s t e m 

;s"t\^^K''^ir0^ g e n e r a l l y s u p p o r t s tjhe a u t h o r i t y t h e ' d i r e c t o r t o 
make a d m i n i s t N a t i v e ' e x p e n d i t u r e s ' f o r " c o m m u n i c a t i o n s t u d i e s . 
Second, Under Iowa Code § 1 8 . 1 2 ( 6 ) , t h e d i r e c t o r h a s t h e d u t y t o 
make p e r i o d i c v e r i f i e d , r e p o r t s ; whi^h. " s h . p ^ . ^ n u d ^ ^ a l l : , ...... .-

d. Any recommendations as. t o methods w h i c h w o u l d 
t e n d t o r e n d e r t h e p u b l l i ^ . s e r y i i e ^ - s p o r e !rr; ;̂- : ; '. o > 
e f f i c i e n t and economical^''. ^ v ^ r - - ? V 

T h i s s t a t u t o r y . m a n d a t e s u p p o r t s t h e d i r e c t o r V g ^ a u t h o r i t y t o make 
a cotnmunicatiojjis system s t u d y ; i f a • sl^jj^_^^^'d^.j»rb3/ide.' t h e b a s i s 

. f o r a recommendation o f mote.. 'e£fficietit--and-u'^cohoraical p u b l i c 
s e r v i c e . T h i r d , Iowa " Code § 18.8 p r o v i d e s t h a t - - " t h e d i r e c t o r 
s h a l l p r o v i d e n e c e s s a r y t e l e p h o n e . . . s e r v i c e s f o r t h e s t a t e 
b u i l d i n g s arid grounds l o c a t e d at,, t h e ,-seaj: f o f government." A 
communications system study?, c o u l d p r o v i d e r the.: d i r e c t o r w i t h 
i n f o r m a t i o n a s t o what t e l e p K d n e §fi'rvlc'e,s a r e heceSiSary.,, . F o u r t h , 
Iowa Code § 1$,1.3§£Z) p ^ o v i d e s f tftatV , " "'V T\t.".l-v. • • 

^ Cpflnnunipa^ a g e n c i e s , .that 
• a f f e c t the; o v e r a l l operation o f s t a t e commuriica­

t i o n s f a l l w i t h i n t h e a d m i n i s t r a t i v e j u r i s d i c t i o n , 
* o f t h e di^ecl'tjqr f o r r e v i e w and ' a c t i o n uppn^irequest 
r' f r o m a 'state'agency. ' . " '\J " 

.Under § 18,.135(2>. |the d i r e c t o r has . a u t h o r i t y :ti§> r e y i e w and t a k e 
a c t i o n regarding;..- ^comnmnic'ation %acjCi.vit£e;s v€jhf^'r!-j^ave a b r o a d 
i m p a c t oh o v e r a l l " o p e r a t i o n s . ' ^ e n ^ s o ^ r e q u e s t e ' a by'"^ s t a t e agency. 
Such a u t h o r i t y may p r o v i d e a b a s i s f o r the d i r e c t o r t o con d u c t a 
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communications s t u d y . .However, s u c h , a u t h o r i t y wpul<jl he, c o n t i n ­
gent tipon a'- s t a t e ^ agency ' !s "request"' f o r r e v i e w u a h d a c t i o n . ' If 
r e v i e w and a c t i o n were n o t r e q u e s t e d b y a~ s t a t e agencyV t h e n the 
s t u d y would^ n o t „be,authorized 'nnder § 18.135(2.),,, T h i s i s , n o t t o 
say that: a studY' ^ ' a l t e r n a t i v e l y autn6rij:e3'' undergone 
or a l l "of-, t h e o t h e r Statute's d i s c u s s e d above. * !- • ; . ' " ^ ^ 

: « . s. ' it -. .:• • * 
Each o f t h f e s e ' s t a t u t o r y p r o v i s i o n s extend, t o "the . d ^ i r e c t p r f p f 

g e n e r a l s e r v i c e s ' ' c e r t a i n duty's, r e s p o n s i b i l i t i e s . i ; i4nd^, powers- t o 
a d m i n i s t e r thfe;'/ ^ t r a t e c a p l f o l complex and s\ate,-' o f *£owa 
communication sy^tecjES'^ .^Ejath p r o v i d e s b a s i s f o r k Irea-s6riabJ.e 
person':to a c c e p t ' ffrat title d i r e c t o r . " o f 'general, s e r v i c e s v has ,peen 
d e l e g a t e d 'authori-try/tp expend monies f&ir a cdttm^nicat.ioris s t u d y . 
Thus, as a mattfet px/ law*' wie cannot c o n c l u d e , t h a t .the ' d i r e c t p r 
d i d nor., have " a u t t i o x ^ t y '"to ?make, a n e x p e n d i t u r e , ,.for a'., s t u d y . 
However, the. 4 t i t ho^^ f t o make an*^expenditure may"'not encpmrj$ss 
t h e a u t h o r i t y t o "iSa^^'^hy .experv3xtur,e.' ^ T h a t ^ i s , , the^ampunt' o f 
th e e,xpehditu're: musjf ̂ a l s o be : r e a s o n a b l e . 'Thus., we .conclude t h a t 
a r a t i o n a l " agency'/ 1 ̂ c p u l d ' cohcrude". that;' „£tie v Department "?4ias 
statutory.," a u t h o r i t y * " ttor* expend monie :s p r i ^ a d'dmm^nicatibits s t u d y , 
b u t o n l y so. long* as "the e x p e h d i t i i r e ' " i t s e l f i s ' r e a s o n a b l e - i n 
amount. • : ~ ,'':„.... 

The n e x t c l b ^ s f d e r ' a t l o n i s w h e t h e r ' t h e d e p a r t m e n t may b i l l 
t h e c o s t s o f a r e a s o n a b l e e x p e n d i t u r e f o r such s t u d y t o a l l u s e r 
s t a t e a g e n c i e s .without t h e i r c o n s e n t o r agreement. Iowa Code 
§ 18.9(1) p r o v i d e s : , , 

" t h e d i r e c t o r Ishair? ren;8|±' :& Statement t o e^ach 
s t a t e agency f o r t h e acTual'' Sost o f i t e m s p u r ­
chased t h r o u g h t h e department . . .The m o n t h l y 
s t a t e m e n t - ' s h j a l l ' a r s o ^ i n c l u d e k; f ^ i r / ' p f o p p r t ^ i o n o f . _ 
th e post- o f ^ • g ^ m ^ n i ' s t r a t i o n o f ' the'"'department o f 1 

g e n e r a l s e r v i c e s d u r i n g - the" month/'.. (Emphasis * ." 
s u p p l i e d ) '"- .'" "V,,,. -. - , ' ••• 

I f a h ' e x p e n d i t u r e f o r a s t a t e ' communications syVtem s t u d y is 
a c o s t o f a d m i n i s t r a t i o n ^ trien',' t h e d i r e c t o r 'may b i l l "a f a i r 
p r o p o r t i o n 'Of t h e co"st "for such, s'tjady/'tp each s t a t e .agency. It 
is our o p i n i o n t h a t a communications study 1 would'be a c o s t o f 
a d m i n i s t r a t i o n . S i n c e as a m a t t e r o f ^ l a w we pannqt s a y ^ t h a t t h e 
d i r e c t o r does n o t have a u t h P r i t y to; d p n d u c t j a ^ttxdy", t h e ^ c b s t s o f 
such a study, w o u l d n e c e s s a r i l y be: " c o s t s o f a ^ i n l s t r a t i o n . That 
i s , s i n c e by' 'conducting the s t u d y t h e d i r e c t p r d i s c h a r g e s t h e 
d u t i e s o f ' h i s : o f f i c e , t h e n ' t h e 'costs o f "the stru4y/would vbe c o s t s 
o f a d m i n i s t r a t i o n . . * ;' '- - K -

Note t h U t ^ a i s - - - o p i n i o n t f t i l y ^ adcff esses 'the Q u e s t i o n o f t h e 
s t a t u t o r y aufcho1?r%- t o p r o p ' o r t i o r r a ' l i y ' : ' b i l i a teU'&phprie'''Study to 
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u s e r , a g e n c i e s . I t does n o t address-.. .-other p o s s i b l e i s s u e s 
i n c l u d i n g t h e f a i r n e s s o f t h e p r o p o r t i o n a l a s s e s s m e n t s . In t h i s 
r e g a r d , S e c t i o n 18.9(1) f u r t h e r p r o v i d e s t h a t : . " t h e p o r t i o n o f 
a d m i n i s t r a t i v e c o s t s s h a l l be determined- by t h e d i r e c t o r s u b j e c t 
t o r e v i e w by t h e e x e c u t i v e c o u n c i l upon c o m p l a i n t from any s t a t e 
agency a d v e r s e l y a f f e c t e d . " 

S i n c e r e l y , 

A s s i s t a n t . A t t o r n e y G e n e r a l 

WTN/cjc 
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