
CITIES AND TOWNS: MOTOR VEHICLES WW: " ^ ^ B - B W ^ C i t i e s 
and towns ( m u n i c i p a l c o r p o r a t i o n s ) have the power to pass 
o r d i n a n c e s e s t a b l i s h i n g speed l i m i t s on or i n p u b l i c a l l e y s ; 
but an o r d i n a n c e which c o n f l i c t s w i t h , j s c o n t r a r y to or i n c o n ­
s i s t e n t w i t h the p r o v i s i o n s o f Ch. Code 1958, i s o f no 
f o r c e and e f f e c t . . . 32} ^ M .j „ \ ^ <•; <? - / f 

Honorable Robert R. Dodda 
Houso of Representatives 
F i f t y - e i g h t h General Assembly 
State House 
Dsar S i r : 

T h i s w i l l acknowledge r e c e i p t of your request for an 
o f f i c i a l o p i n i o n of the Attorney general r e l a t i v e to a 
c e r t a i n l e g a l problem t h e r e i n stated as f o l l o w s * 

'•I would l i k e a formal o p i n i o n on whether c i t i e s 
and towns have the power to set and enforce speed 
l i m i t s i n a l l e y s . There seems to bo a d i f f e r e n c e 
of o p i n i o n on t h i s subject and would l i k e you to 
c l a r i f y i t . " 
S e c t i o n 3^9*^0, Code 195b, provides t h a t : 
" C H i o s and towns s h a l l have power to r e s t r a i n and 
regulate th© r i d i n g and d r i v i n g of horses* l i v e s t o c k , 
v e h i c l e s , and b i c y c l e s w i t h i n the l i m i t of the corp­
o r a t i o n , and prevent and punish f a s t or immoderate 
r i d i n g or d r i v i n g w i t h i n such l i m i t s . " 
S e c t i o n 321.235> Code 19?8, provides* 
"The p r o v i s i o n s of t h i s chapter ©hall be a p p l i c a b l e 
and uniform throughout t h i s s t a t e and in a l l p o l i t i c a l 
s u b d i v i s i o n s and m u n i c i p a l i t i e s t h e r e i n and no l o c a l 
a u t h o r i t y s h a l l enact or enforce any r u l e or r e g u l a ­
t i o n i n c o n f l i c t with the p r o v i s i o n s of t h i s chapter 
unless e x p r e s s l y authorized h e r e i n . Local a u t h o r i t i e s 
may, however, adopt a d d i t i o n a l t r a f f i c r e g u l a t i o n s 
which are not i n c o n f l i c t w i t h the p r o v i s i o n s of t h i s 
chapter." 

S e c t i o n 321 .236, Code 1953, provides as f o l l o w s ! 
aJ„ocal a u t h o r i t i e s s h a l l have no power to enact, en-
f o r w , or maintain any ordinance, ruley r e g u l a t i o n o r 
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i n any way i n c o n f l i c t w i t h , contrary to or i n c o n s i s t ­
ent with the p r o v i s i o n s of t h i s chapter, and no such 
ordinance) r u l e or r e g u l a t i o n o f s a i d l o c a l a u t h o r i t i e s 
heretofore or h e r e a f t e r enacted s h a l l have any fo r c e or 
e f f e c t , however the p r o v i s i o n s of t h i s chapter s h a l l 
not be deemed to prevent l o c a l a u t h o r i t i e s with respect 
to s t r e e t s and highways under t h e i r j u r i s d i c t i o n and 
w i t h i n the reasonable e x e r c i s e of the p o l i c e power from* 

1. Regulating the standing or parking of v e h i c l e s . 
2 . ' Regulating t r a f f i c by means of p o l i c e o f f i c e r s 

or t r a f f i e - e o n t r o l s i g n a l s . 
3* Regulating or p r o h i b i t i n g processions or assem­

blages on the highways* 
*f. Designating p a r t i c u l a r highways as one-way 

highways and r e q u i r i n g that a l l v e h i c l e s thereon be 
moved i n one s p e c i f i c d i r e c t i o n . 

5» Regulating tho speed of v e h i c l e s i n p u b l i c parks. 
6. Designating any highway as a through highway 

/ and r e q u i r i n g that a l l v e h i c l e s stop before e n t e r i n g 
or c r o s s i n g the same or d e s i g n a t i n g any i n t e r s e c t i o n 
as a s top I n t e r s e c t i o n and r e q u i r i n g a l l v e h i c l e s to 
stop at one or more entrances to such i n t e r s e c t i o n s . 

/• L i c e n s i n g and r e g u l a t i n g the operation of v e h i c l e s 
o f f e r e d to the p u b l i c f o r h i r e and used p r i n c i p a l l y i n 
i n t r a c i t y o p e r a t i o n . 

8. R e s t r i c t i n g the use of highways as authorised 
i n s e c t i o n s 3 2 1 . W to 3 2 l A 7 3 » i n c l u s i v e . 

9« Regulating or p r o h i b i t i n g the t u r n i n g of v e h i c l e s 
at i n t e r s e c t i o n s . 

10. Regulating the op e r a t i o n of b i c y c l e s and r e q u i r i n g 
the r e g i s t r a t i o n and l i c e n s i n g of the same, i n c l u d i n g 
the requirement of a r e g i s t r a t i o n f«e« H 

S e c t i o n 321 .28?, Code 1956, provides t h a t t 
aftny person d r i v i n g a motor v e h i c l e on a highway s h a l l 
d r i v e the same at a c a r e f u l and prudent speed not greater 
than nor l e s s than i s reasonable and proper, having due 
regard to the t r a f f i c , s u r f a c e and width of the highway 
and of any other c o n d i t i o n s then e x i s t i n g , and no person 

- s h a l l d r i v e any v e h i c l e upon a highway at a speed greater 
then w i l l permit him to b r i n g i t to a stop w i t h i n the 
assured c l e a r d i s t a n c e ahead, such d r i v e r having the 
r i g h t to assume, however, that a l l persons u s i n g s a i d 
highway w i l l observe the law. 
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The f o l l o w i n g s h e l l be tho la w f u l apeed exoept as 
hereinbefore or h e r e i n a f t e r m o d i f i e d , end any speed 
i n excess thereof s h a l l be u n l a w f u l ! 

1* Twenty mi l e a per hour i n any business d i s t r i o t * 
2* Twenty-five m i l e s per hour i n any residence or 

school d i s t r i c t * 
3- F o r t y mi l e a per hour f o r any motor v e h i c l e 

drawing another v e h i c l e * 
Forth-fiv® m i l e s per hour i n any suburban d i s ­

t r i c t * Each school d i s t r i c t as defined i n subsection 
59 o f s e c t i o n 321.1 s h a l l be marked by d i s t i n c t i v e 
eigne as provided by the current manual of uniform 
t r a f f i c c o n t r o l devices adopted by the s t a t e h i g h ­
way commission end placed on the highway at the l i m i t s 
o f such school d i s t r i c t . 

5* S i x t y m i l e s per hour from sunset to sunrise.** 
In 25 Am. Jur«, Highways, s e c t i o n 8, p. 3M+ i t l a s t a t e d ! 
« * * . P u b l i c a l l e y s are g e n e r a l l y held to bo p u b l i c 
highways* and the words •highway, 1 ' a t r e e t , * and ' a l l e y 1 

c o n s t a n t l y are found conjoined i n s t a t u t e s and ordinances 
without d i s t i n c t i o n as to the a p p l i c a t i o n of the p a r t i ­
c u l a r lew.* 

_ The Supreme Court o f Iowa i n the case of J W e y v- S f i h u ^ , 
230 Iowa 102, i o c . c l t . 105, 296 N,W. 7o9» said} 

* * * ; a l l e y s are highways * * * w 

and i n the case of ftjty |,f, P ^ Y t f l g t o Vt, LfW* 28 Ky. I . Rep. k92, 
09 S.W, h$ 3 , the Court o f Appeals o f Kentucky s a i d ! 

a * * , A C i t y alleyway l a a p u b l i c highway. Though 
i t s intended use i s not expected to be the same as 
s t r e e t s * yet i t was designed to be used as a highway* 
• * a .« 

Iowa 
s t a t e d : 

i S o l V ^ : i B 8 % i i « & « ft. 11,1.32 HbWi^7 

"This court has e x p r e s s l y recognised that i n t h i s 
s t a t e e municipal c o r p o r a t i o n possesses only such 
powers as are conferred upon i t by the l e g i s l a t u r e . 1 1 
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and In the case of Van Mm Y* T<>»" Sidney. 211 Iowa 986, 
l o c . c i t . 9»9, 231 N.W* **75» the Supreme Court of Iowa s t a t e d : 

" * * . A m u n i c i p a l i t y i s wholly a creature of the 
l e g i s l a t u r e , and possesses o n l y such powers as are 
conferred upon i t by the l e g i s l a t u r e ! that i s , (1) 
such powers as are granted i n express words; or (2) 
those n e c e s s a r i l y or f a i r l y i m p l i e d i n or ineident 
to the powers e x p r e s s l y conferred} or (3) those 
n e c e s s a r i l y e s s e n t i a l to the i d e n t i c a l o b j e c t s and 
purposes of the c o r p o r a t i o n , as by s t a t u t e provided, 
and not those which are simply convenient, ( c i t i n g 
c a s e s ) . " 
S e c t i o n 3S9*^0» supra, i s a general grant of l e g i s l a t i v e 

power to c i t i e s and towns. 
The Supreme Court of Iowa i n the case of ftuqh,v. C i t y 

of Pes aojr . 0 3 . 176 Iowa 593* l o c e i t . 598, 156 N.f. U9&> 
s a i d , c o n s t r u i n g s e c t i o n 755» Code lo97» which now appears 
a© s e c t i o n 3 ^ 9 . C o d e 1958} 

"Under these s t a t u t e s , the care and c o n t r o l of the 
* * » s t r e e t s and sidewalks w i t h i n c i t i e s , are 
committed to the proper governing body of the m u n i c i ­
p a l i t y , to the end that they may secure to the i n h a b i ­
t a n t s and the general p u b l i c , the convenient and 
unobstructed use and enjoyment of those thoroughfares 
f o r t h e i r appropriate purposes. So the s t a t e , through 
i t s l e g i s l a t u r e , has conferred upon c i t i e s the r i g h t 
to adept, i n order to promote the o r d e r , comfort and 
convenience of the In h a b i t a n t s ordinances that are 
reasonable and,, not conf}|,ct ,yi frh,,ft ha Jaws and p o l i c i e s 
of the s t a t e , or i n v i o l a t i o n of p r i v a t e r i g h t . n Emphasis 
s u p p l i e d ) . 

And i n the case of H s h e r y. fie^er .jkpMs, & qftrjon gifty 
Railway Company. 177 Iowa f 0 6 , l o c . c i t . 4 l 3 , 157 N . t . bc-Q, 
the Iowa Supreme Court s a i d . 

.» # * * t - r n o c | t y Is given c o n t r o l of the p u b l i c 
s t r e e t s w i t h i n i t s boundaries; and, w i t h i n proper 
l i m i t s , and with due regard to the convenience and 
s a f e t y of the t r a v e l i n g p u b l i c , may, be ordinance, 
d i r e c t and c o n t r o l the manner of t h e i r use.1* 
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However- Sections 321.235 and 321.23&* supra, impose a 
p a r t i c u l a r s t a t u t o r y p r o h i b i t i o n upon the general grant of 
power provided i n Section 3^9AO, supra, and t h e r e f o r e , an 
ordinance t h a t c o n f l i c t s w i t h , i s contrary t o , or i n c o n s i s t e n t 
with e x i s t i n g s t a t e laws, must y i e l d and consequently has 
no for c e or e f f e c t . 

\le are, t h e r e f o r e , of the op i n i o n that under the general 
grant of l e g i s l a t i v e power evidenced by s e c t i o n 339.^0, supra, 
c i t i e s and towns may by ordinance e s t a b l i s h and enforce a 
speed l i m i t a p p l i c a b l e to a p u b l i c a l l e y w i t h i n the corporate 
l i m i t s t h e r e o f . However, the l e g i s l a t u r e has imposed l i m i t a ­
t i o n s upon tho e x e r c i s e of s a i d power as evidenced by s e c t i o n s 
321 .235 and 321*236, supra, and i f s a i d ordinance i n any way 
c o n f l i c t s w i t h , i s c o n t r a r y to or i n c o n s i s t e n t with the pro­
v i s i o n s of chapter 32^, Code 1958* excepting those powers 
expressly granted to l o c a l a u t h o r i t i e s i n s e c t i o n 321 . 2 3 6 , 
subparagraphs 1 to 10 i n c l u s i v e , supra, s a i d ordinance s h a l l 
have no f o r c e or e f f e c t * 

Very t r u l y yours* 

CHPskt 

CAftl H* PESCH 
A s s i s t a n t Attorney General 



CoumTigs '. !$c£ojrier'-'-
Fees and compensation of the County Recorder f o r performance 
of h i s o f f i c i a l d u t i e s and those performed by Jjlm under cover 
of h i s o f f i c e should be accounted f o r to the County. v 

January 27, 1959 

Mr. James R. Brodie 
Woodbury County Attorney 
204 Court House 
Sioux C i t y , Iowa 
Dear S i n 

This w i l l acknowledge r e c e i p t of yours of the 21st Inst. 
in which you submitted the f o l l o w i n g : 

" Section 342.1 of the 1958 Code of Iowa provides 
as f o l l o w s i 
"Except as otherwise provided, a l l fees and 
charges of whatever k i n d c o l l e c t e d f o r o f f i c i a l 
s e r v i c e by any county a u d i t o r , t r e a s u r e r , r e ­
corder, s h e r i f f , c l e r k of the d i s t r i c t c o u r t , 
and t h e i r r e s p e c t i v e deputies o r c l e r k s , s h a l l 
belong to the county. 
"1 would appreciate your o p i n i o n as to whether 
the f o l l o w i n g s e r v i c e s performed by a County 
Recorder and h i s employees c o n s t i t u t e ' o f f i c i a l 
s e r v i c e 1 and whether or not fees received f o r 
such s e r v i c e s belong t o the County; 
"1. P r e p a r a t i o n of d a l l y memoranda s l i p s f o r 
a b s t r a c t e r s covering a l l r e a l e s t a t e t r a n s a c t i o n s 
In recorder's o f f i c e . 
"2. P r e p a r a t i o n of d a l l y memoranda f o r a leg a l 
newspaper covering a l l t r a n s a c t i o n s In recorder's 
o f f i c e . 
"3. Searches of c h a t t e l mortgage records f o r 
f i n a n c e companies. 
"4. Making p h o t o s t a t i c copies of miscellaneous 
instruments not f i l e d In recorder's o f f i c e . 
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"I am acquainted w i t h the 1911 Attorney General's 
Opinion concerning fees f o r p r e p a r a t i o n of Informa­
t i o n f o r a b s t r a c t e r s , but In view of when t h i s 
o p i n i o n was w r i t t e n , I f e e l t h a t I t should again 
be covered* 
"I was requested by both the Woodbury County 
Grand Jury and the County Board of Supervisors 
to o b t a i n t h i s o p i n i o n , and i t w i l l be of great 
help to t h i s county I f the o p i n i o n can be ren­
dered as e x p e d i t i o u s l y as p o s s i b l e . " 
In r e p l y thereto 1 advise as f o l l o w s . Confirmation of 

the views of t h i s Department Insofar as the s e r v i c e s of the 
Recorder are concerned, i n c l u d i n g those d e t a i l e d by you, as 
e x h i b i t e d In o p i n i o n of t h i s Department found In the Report f o r 
19U-1912 at page 209, i s found In o p i n i o n s of t h i s Department 
Issued September 11, 1951 to the A u d i t o r of S t a t e , October 23, 
1951, to the Page County Attorney, and Issued J u l y 9, 19.57. to 
the A u d i t o r of State* Copies of these opinions are hereto a t ­
tached. 

Very t r u l y yours. 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

QSsMKB 
Cncs. 



f^4^G+A4r.4^3 MOTOR VEHICLES: ̂  The r e g i s t r a t i o n 
o f a motor v e h i c l e must be suspended or revoked under § 321A•17 
(1) (2) i r r e g a r d l e s s of the manner i n which the same i s r e g i s ­
t e r e d , i f s a i d v e h i c l e i s r e g i s t e r e d i n the name of the person 
whose l i c e n s e has been suspended o r revoked. / Pj^j&J^ Qti^rtAinA. 
P«J-. So^. 1/23/±7) 5 " ? - / - 3 1 ' 

J a n u a r y 2 3 , 1959 

Mr. R u s s e l l I . Brown 
A c t i n g Commissioner 
Department of P u b l i c S a f e t y 
L O C A L 
Dear S i r : 

T h i s w i l l acknowledge y e c e i p t o f your l e t t e r under d a t e 
o f J a n u a r y 8 , 1959 as f o l l o w s : 

"Your o p i n i o n on t h e f o l l o w i n g m a t t e r s i s r e q u e s t e d . 

Whenever the Commissioner suspends or revokes the 
l i c e n s e , ( o p e r a t o r ' s o r c h a u f f e u r ' s ) , o f any p e r s o n 
w i t h i n the p u r v i e w o f s e c t i o n 321A»17» who i s a 
j o i n t owner, ( w i t h , or w i t h o u t r i g h t o f s u r v i v o r s h i p ) , 
o f a motor v e h i c l e w i t h a n o ther person whose o p e r a t o r ' s 
o r c h a u f f e u r ' s l i c e n s e i n not s u b j e c t to s u s p e n s i o n 
or r e v o c a t i o n must, o r may* the Commissioner suspend 
the r e g i s t r a t i o n or TKe s a i d motor v e h i c l e , and s e i z e 
the p l a t e s . 

The p o i n t s needing c l a r i f i c a t i o n ares (1) Do t h e words 
'John Brown AND Kary Brown' on a t i t l e and motor veh­
i c l e r e g i s t r a t i o n c e r t i f i c a t e , p r o h i b i t the Commissioner 
from s uspending the r e g i s t r a t i o n o f the j o i n t l y owned 
v e h i c l e wheee o n l y John Brown, say* has had h i s o p e r a ­
t o r ' s l i c e n s e Suspended o r revoked? 

(2) Do the words 'John Brown Mary Brown* p r o h i b i t 
the Commissioner from s u s p e n d i n g the r e g i s t r a t i o n o f 
such a j o i n t l y owned v e h i c l e where o n l y John Brown, 
say, has had h i s o p e r a t o r ' s l i c e n s e suspended o r 
revoked? 

(3) Do the words 'John Brown AND/OR Mary Brown' p r o ­
h i b i t t h e Commissioner from s u s p e n d i n g the r e g i s t r a -

- t i o n o f such a j o i n t l y owned v e h i c l e wbere on 1y John 
Brown, s a y, has had h i s o p e r a t o r ' s l i c e n s e suspended 
o r r e v o k e d ? " 

S7-/-3 
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In r e p l y t h e r e t o I a d v i s e you as f o l l o w s . i am o f the 
o p i n i o n t h a t t h e answer to your q u e s t i o n s as submi t t e d a re 
found i n the f o l l o w i n g p r o v i s i o n s c o n t a i n e d i n S e c t i o n 321A .17» 
Code 1958: 

" 1 . Whenever the com m i s s i o n e r , under any law o f t h i s 
s t a t e , suspends o r rev o k e s the l i c e n s e o f any person-; 
upon r e c e i v i n g r e c o r d o f a c o n v i c t i o n o r a f o r f e i t u r e 
o f b a i l , the commissioner s h a l l a l s o suspend the r e g i s ­
t r a t i o n f o r a l l motor v e h i c l e s r e g i s t e r e d i n the name 
o f such p e r s o n . * * *. (Emphasis s u p p l i e d ) . 

" 2 . Such l i c e n s e and r e g i s t r a t i o n s h a l l remain s u s ­
pended or revoked and s h a l l not at any time t h e r e a f t e r 
be.redewed nor s h a l l any l i c e n s e be t h e r e a f t e r i s s u e d 
to such p e r s o n , nor s h a l j any motor vehi c l e be t h e r e ­
o f t a r r e g i s t e r e d i n the name o f such person u n t i l p e r ­
m i t t e d under the m o t o r v e h i c l e laws o f t h i s s t a t e and 
not then u n l e s s and u n t i l he s h a l l g i v e and t h e r e a f t e r 
m a i n t a i n p r o o f o f f i n a n c i a l r e s p o n s i b i l i t y . ' * (Emphasis 
s u p p l i e d ) . 

i n o t h e r words, the c o n d i t i o n s p r e c e d e n t i n s u b s e c t i o n 1 o f 
S e c t i o n 321A »17» s u p r a , h a v i n g been s a t i s f i e d , t he commissioner 
mu,st suspend the r e g i s t r a t i o n f o r a l l motor v e h i c l e s r e g i s t e r e d 
in, t h e name o f th© p e r s o n whose o p e r a t o r ' s o r c h a u f f e u r ' s l i c e n s e 
has been suspended or revoked. S u b s e c t i o n 2 of S e c t i o n 3 2 1 A . 1 7 . 
s u p r a , f u r t h e r p r o v i d e s t h a t the r e g i s t r a t i o n s h a l l remain s u s ­
pended and s h a l l not be renewed nor s h a l l any motor v e h i c l e be 
t h e r e a f t e r r e g i s t e r e d i n t h e name o f t h e person so suspended o r 
whose l i c e n s e has been revoked u n t i l so p e r m i t t e d by and under 
the motor v e h i c l e lews and then o n l y when p r o o f o f f i n a n c i a l 
r e s p o n s i b i l i t y has been g i v e n and t h e r e a f t e r m a i n t a i n e d . 

The Code 1958 f u r t h e r p r o v i d e s i n S e c t i o n 3 2 1 . 3 0 , subsec­
t i o n *+ t h e r e o f , as f o l l o w s : 

"The t r e a s u r e r s h a l l r e f u s e r e g i s t r a t i o n and i s s u a n c e 
o f a c e r t i f i c a t e o f t i t l e o r any t r a n s f e r of t i t l e 
and r e g i s t r a t i o n upon any o f the f o l l o w i n g grounds: 

' ttif. That the r e g i s t r a t i o n o f t h e v e h i c l e s t a n d s 
suspended o r revoked f o r any reason as p r o v i d e d i n 
the motor v e h i c l e laws o f t h i s s t a t e . " 



Mr. R u s s e l l I . Brown -3- January 2 3 , 1959 

In c o n c l u s i o n t h e r e f o r e , i n view o f the f o r e g o i n g , the 
q u e s t i o n s s u b m i t t e d i n p a r a g r a p h s numbered 1 to 3 i n c l u s i v e , 
i n your l e t t e r h e r e t o f o r e s e t o u t , a r e answered i n the n e g a t i v e . 

Very t r u l y y o u r s , 

CARL H. PESCH 
A s s i s t a n t A t t o r n e y G e n e r a l 

CHP.kt 



TAXATION: ii^^^^^mmBTtAO" TAJl-e^LiQrT: 
The fact that an individual votes In one county and claims a Homasiead 

Tax Credit in anothar doas not, standing alone, require a denial of the claim 

Mt. Jack 8. Gray 
Calhoun County Attorney 
Rockwell City, Iowa 

itear Mr. Gray: 

This is to acknowledge receipt of your request for an opinion from 

this office dated January 15, 1999, stated as follow*! 
4A parson for some years has been residing in Calhoun County, 

but has b&m registering for voting purposes in Webster County., and 
has voted In tha primaries and general elections In Webster County 
for several ysars, and In the meantime, has made application fa? fr-oma-
stead exemption for many years on the property which he owns \n 
Calhoun County, Iowa and has been obtaining said exemption. 

"The County Assessor now wishes to know steHeuv̂ * or not im 
party is lagatly entitled to have homestead exemption on hi? property 
in Calhoun County, when ha has for many years been voting in 
Webster County and not in Calhoun County.:I 

The following portions of Section 42S.11, Code of lo«a (1958), 

are relevant to your inquiry: 

"42$. 11 Definitions, For tha purpose of this chapter and 
wherever used In this chapter: 

"1. The word, 'homestead*, shall have the following meaning: 

" a. The homestead «>ust embrace the dwelling house in which 
the owner is living at the time of filing the application and said appli­
cation must contain an affidavit of his Intention to occupy said dwell­
ing house, in good faith, as a home for six months or more In the year 
for which the credit Is claimed, * * *. 

«»***. 

: , f . The words 'drilling house* shall embrace any build-

January 23, r';3*J 
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lng occupied wholly or in part by the claimant as a horns." 

It is thus seen that in order to qualify as a homestead tha property 

must, among other things, embrace the dwelling house In which the owner is 

living. The dwelling house must be a building which is being occupied by 

the claimant as a home. 

Whether or not an individual is occupying a certain building as a 

home Is a question of fact. This question of fact is for the Board of 

Supervisors to resolve when they pass upon the claim. Many factors enter 

into a determination of whether a particular structure Is or is not being occupied 

as a honsa. 

The individual to which you refer nsay be voting in a different county 

without being legally entitled to do so. It is also entirely possible that this 

claimant is in the position contemplated by the Supremo Court of Iowa in 

Vanderpoei v. O'Hanlon, 53 Iowa 246, $ N.W, 119 (1880), wherein it is 

stated: '-Another proposition will, m think, be conceded, and that is that an 

individual cannot be entitled to vote in two different counties In this stats at 

the same election; yat he may, In a certain sense, actually reside In one and 

be a legal voter in another.' 

it is my opinion that the fact that a claimant votss in a different county 

than that in which he claims the homestead exemption is not a sufficient factor, 

standing atone, to warrant a denial of a claim for Homestead Tax Credit. 

Very truly yours, 

Richard J. Bflnkman 
Special Assistant Attorney General 

n let <~ 



r^XATJC-'M; ^ f a ^ ^ ^ ^ - i & ^ T O r t S : Kilted, araeasaed and fw s n 
fork ay J am not exeotae from taxation unddr the provisions of Section 427.1 CIS), 
Code of fc.va (1958). ( C h M k g t t s ^ ' i ^ l/*t, 

January 26, 1939 

Attorney at taw 
603 Iowa State Bank & Trust Building 
Iowa City, Iowa 

Dear Ut, Meuzti: 

This is to ackncfsviadgc receipt of your letter of January 7, 1959, 

In which you request an opinion from this office stated as follows: 

"A situation exists here in Johnson County regarding turkeys 
in cold storage. Th« yaplacrost Turkey Cold Storage Plant is 
located hem in Johnson County, Iowa, and birds art killed and 
processed and placed in cold storage at the locker plant. 

"SOR* tlfjie ago Mr. Charles A . Barker, former assistant 
County Attorney for this county, wrote to the State Tax Commission 
and asked for an opinion as to whether or not these birds ware 
taxable or if these wore exempt from taxation. At that time It was 
the opinion of Mr. Louis H. Cook, Director, Property Tax Division, 
that these v&re taxable, that Is, stocks of fro2«n birds on hand on 
January 1st. 

"I havs triad to find so*!* law en this matter and I am sorry 
to stata that It vowid appear that It is not vary clear. The pro­
vision of the law, which is Section 427.1(13), saaras to be able 
to be interpreted In two different ways. wVould you kindly advise 
accordingly so that I may render an opinion to the Johnson County 
Assessor as to tttailur or not ha should assess the frozen birds 
In stock." 

The applicable statutory provision, as stated in your letter, is 

Section 427.1(13), Coda of Iowa (1933), which mads as follows: 

"427.1 Exemptions. The following glasses of property 
shall not be taxed: 

»* * * # 

Sf-1 - £T 
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** 13* Agricultural produce. Crowing agricultural and horticultural 
crops and products, except commercial orchards and vineyards, and all 
horticultural and agricultural produce harvested by or for tho person 
assessed within one year previous to the listing, all wool shorn from 
his sheep within such time, ail poultry, ten stands of bees, honey and 
beeswax produced during that time and remaining In the possession of 
the producer, all swine and sheep under nine months of age, and all 
othar livestock and fur-bearing animals um&r one year of age." 

It is alimentary that statutes which create an exemption Imm taxation 

are to be strictly construed in favor of taxation. Cornell College v. Board of 

Review of Tama County, 248 Iowa 388, 81 N. A'.2d 25; Crown Concrete 

Company v. Conkllng, 247 Iowa 609, 75 PJ.vy.2d 351? Boss v. Polk County, 

236 Iowa 384, 19 N.W.24 223, and Thsta Kl Building Association of Iowa 

City v. Board of Review of Iowa City, 217 Iowa 1181, 251 N.vV. 76. 

This rule has tmn otherwise stated to the affect thai a tax exemption statute 

must be strictly construed and if them is any doubt upon a particular question 

It must be resolved against exemption. Trustees of Iowa College v. Bailite, 

Z3h Iowa 235, 17 N.W.2d 143; Board of Directors of Fort Dodge Independent 

School District v. Board of Supervisors of Webster County, 223 Iowa 544, 

293 38; sRaadlyn Hospital v. Both, 223 Iowa 341, 272 90. 

Another well recognized principle in the construction of statutes 1$ that 

vihare the meaning of a word or a particular provision In a statute Is uncertain 

th® word or provision should be construed with reference to conditions existing 

at the time of the passage of the legislation. City of Cherokee v. Northwestern 

Sell Telephone Company, 199 Iowa 727, 202 N.W. 886. 

The provision exempting poultry was enacted in 1897, Acts of the 

http://PJ.vy.2d
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Twenty-Sixth General Assembly, Extra Session. The process of cold storage 

of killed and processed meat was unknown at the time of the passage of this 

legislation. It Is therefore a logical assumption that the Legislature did not 

contemplate exempting killed and processed turkeys kept in cold storage at 

the time this exemption provision was passed. 

It has further besn called to the attention of tha writer that the State 

Tax Commission ruled In 1943 that processed meat does not enjoy exempt 

states under the provisions of Section 427.1(13) of the Code. It is a 

wall known principle that administrative Interpretations art often entitled to 

and are given much weight, particularly when they have been in force for a con­

siderable time. School District of Soldier Township, Crawford County v. 

t e l l e r , 247 Iowa 239, 73 fl.W.2d 43. 

Applying all of thes© considerations to the problem at hand, it is my 

opinion that the stock of killed, processed and frozen turkeys to which you 

refer is not exempt from taxation. 

Very truly yours, 

Hlcbard 4. Brlnkman 
Special Assistant Attorney General 

RJB:fs 



HIGHWAYS AND ROADS'. Mates and Bounds d e s c r i p t i o n s - a re permi53lb) 
C except on O f f i c i a l p l a t s , Chapter kQ3, Code 

!'"' S 1958. No paving assessments o u t s i d e man i d -
i — < pal I t i e s except as provided In Se c t i o n s 
\ 4 r ^ - — ] 3 H . 1 to 311.11 I n c l u s i v e , Code 1958. 

/ Chapters 471 and 472, Code 1958, determine 
I procedure f o r acquiring r i g h t o f way f o r road 

( l°h*f*M~, (UA. <f cV <Ww.U>, ; 1/17/S?J # $!-/-£ 

January 27, 1959 

£. R. Hafner, Executive Secretary 
State Assoc ia t ion o f County Commissioners 
*». 0 . Box 773 
Tal lahassee, F l o r i d a 

Dear Mr. Hafnert 

This Is to acknowledge rece ip t o f your l e t t e r o f January 
21, 1959, that tot out A S foliowst 

"We would I Ike to have tho statutory c i t a t i o n s on the 
fo l lowing phases o f l e g i s l a t i o n In your statet 

1• information as to l e g i s l a t i o n that has bean 
passed In your s ta te In an attempt to p roh i b i t 
the sa le o f lands by metes and bounds. Th is , 
o f course, app l i e s on ly to states which do not 
ongago In the sa le o f land by such a method, 

2. Information as to whether your state has en ­
acted l e g i s l a t i o n prov id ing for pwlng assess ­
ments upon property owners In areas outs ide 
o f municipal J t i e s . 

3 . Information on l e g i s l a t i o n regarding methods 
o f purchase o f r i gh t s o f way fo r road purposes 
and other uses . " 

In reply the re to i 

I . Metes and bounds de sc r i p t i ons are permiss ib le in 
Iowa provided they descr ibe parce ls o f land by 
completely Inclosing sa id parce l s and from such 
desc r ip t ions thay can be surveyed in accordance 
with Chapter 355, Code 1958. the only l im i ta t i on 
on a metes and bounds de sc r i p t i on Is where a 
landowner wants to d i v i de the property Into three 
o r mora parce l s for the purpose o f lay ing out a 
town o r c i t y o r making an add i t ion thereto, o r a 
subdiv is ion o f a suburban area* Then conveyances 
w i l l be made according to desc r ip t i on o f par de l s 
o f land In the add i t i on o r subdiv is ion and not by 
metes and bounds. S p e c i f i c reference Is mode to 
Chapter 40$, Code 1958. 

5 7 - / 
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2. There a r a three main types o f roads as c l a s s i f i e d 
by the Code o f Iowa, 1953. Thess are« primary roads 
as sat out In Chapter 31$, secondary roads as sat out 
In Chapter $0$, and farm-to-market roads as set out 
In Chaptar 310* There Is no l e g i s l a t i o n provid ing fo r 
paving assessments upon property owners along the 
primary and farm-to-market roads. General ly speaking, 
there i s a secondary road fund to provide paving out* 
s ide m u n i c i p a l i t i e s , however there i s a l e g i s l a t i v e 
prov i s ion to provide for secondary road assessment 
d i s t r i c t s In count ies . The paving assessments can 
be made upon the property owners In those d i s t r i c t s 
by the county board o f superv isors . Spec i f i c r e f e r ­
ence i s made to t h i s In Sect ions 311.1 to 311.11 , 
Inc lus ive , Code 1953. 

3. L eg i s l a t i on regarding methods o f purchase of r i gh t 
o f way for rood purposes may be found in Chapters 
471 and 472, Inc lus ive , Code 1953. 

Vary t r u l y yours, 

TWRjrarahS 

THEOC0R W* REHMANN, J r 
Ass i s tant Attorney General 



SCHOOLS: R C : e M b Y l t t W i i 8 f r - ^ r ^ ^ — The j o i n t 
county boards cannot p r o p e r l y be made a p a r t y to an a p p e a l 
from t h e i r d e c i s i o n rendered under Code s e c t i o n 2 7 5 * l o t Where 
i m p r o p e r l y named, i n t e r e s t e d l o c a l or county board s h o u l d 
i n t e r v e n e . ( % W fa &%j&Lijgj/^j, 

J a n u a r y 27, 1959 

James Wf, UcGrath 
County A t t o r n e y 
Keosauqua, Iowa 

pear S i r : 

R e c e i p t i s acknowledged o f your l e t t e r o f J a n u a r y 8 
as f o l l o w s * 

H| am tho p r e s e n t County A t t o r n e y o f Van Suran 
County and the County Sup+rini*n4&ni o f S c h o o l s has 
asked f o r an o p i n i o n on t h e qua at i o n o f who* i f any­
one, by law l a r e q u i r e d t o r e p r e s e n t the J o i n t County 
Board o f E d u c a t i o n o r g a n i z e d under p r e v i s i o n s o f 
S e c t i o n 275.16 i n the 1956 Coda. 

Tho f a c t u a l s i t u a t i o n i s t h i s ? Tho J o i n t County 
Board's o f Van Quran, Henry and Lee C o u n t i e s a r e 
i n v o l v e d i n an appeal t a k e n from t h e i r a c t i o n now 
ponding i n t h e D i s t r i c t C o u r t o f Von BUren County, 
Iowa, brought by a r e a s w i t h i n the proposed new s c h o o l 
d i s t r i c t which a r e a s a r e l o c a t e d w i t h i n Van Suren 
County* P r e v i o u s t o my t a k i n g o f f i c e J a n u a r y 1 s t , 
I959» 1 r e p r e s e n t e d t h e - a p p e l l a n t s . The j o i n t b o a r d , 
i n such p r o c e e d i n g s a s have a l r e a d y taken p l a c e , were 
r e p r e s e n t e d by a aeraber o f t h e Henry County Board 
who i s a l s o an a t t o r n e y . The p r o c e e d i n g County 
A t t o r n e y i n Van Suren County a l s o a t t e n d e d but has 
t a k e n the p o s i t i o n t h a t he was not a p p e a r i n g f o r t h e 
j o i n t board but o n l y t h e County B o a r d , which as I 
see i t , i s not a p a r t y * 

toy q u e s t i o n b o i l s down t o one o f whether or not t h e 
Van Buren County A t t o r n e y must r e p r e s e n t the j o i n t 
b oards i n t h i s s i t u a t i o n . " 

A g r e a t ( ) d e a l of c o n f u s i o n has a t t e n d e d the ©sitter as t o 
who are p r o p e r p a r t i e s i n s c h o o l r e o r g a n i z a t i o n a p p e a l s under 
c h a p t e r 275 4 f the Code. O b v i o u s l y the J o i n t boards cannot 
r e t a i n independent c o u n s e l as t h e y have no funds. N e i t h e r 
a r e they g i v e n s t a t u t o r y s t a n d i n g as a body c o r p o r a t e o r 
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p o l i t i c nor do they have the s t a t u t o r y power to sue or be 
sued. They are merely a temporary c r e a t u r e , a board of 
a r b i t r a t o r s which " f r e t s and s t r u t * i t s ; b r i e f hour upon the 
o t a i e and then *s heard no »ore M. Under chapter 275 and 
s p e c i f i c a l l y s e c t i o n 275*16 t h e i r e x c l u s i v e f u n c t i o n appears 
to be to conduct hearing© on p e t i t i o n s f o r j o i n t d i s t r i c t s 
and render d e c i s i o n s based upon such hearings. When they 
have rendered t h e i r d e c i s i o n t h e i r f u n c t i o n terminates. 
Jn t h i s respect they d i f f e r fro« the board o f a s i n g l e County 
a c t i n g upon a proposed d i s t r i c t l y i n g e n t i r e l y w i t h i n such 
county* i f they d i s m i s s the p e t i t i o n there i s nothing f u r t h e r 
f o r them to do* i f they enter an order f i x i n g boundaries) a l l 
f u r t h e r a c t s are performed by the County Superintendent w i t h 
whom the p e t i t i o n was o r i g i n a l l y f i l e d . It i s my impression 
that the f u n c t i o n o f the j o i n t county board i s e x c l u s i v e l y 
q u a s i - j u d i c i a l i n nature and that i t i s not properly a par t y 
i n i n t e r e s t when i t s d e c i s i o n i s appealed. 

i n school r e o r g a n i z a t i o n matters there are a c t u a l l y o n l y 
two c l a s s e s of r e a l p a r t i e s i n i n t e r e s t , i . e . the proponents 
( p e t i t i o n e r s ) and opponents ( o b j e c t o r s ) . Code s e c t i o n 275.1& 
expre s s l y l i m i t s who may appeal frow the d e c i s i o n of the j o i n t 
board. Only county boards of education and l o c a l school d i s ­
t r i c t s way take such an appeal* They a c t , however, i n a 
. r f t R W e f t ^ * V®, .C&P.aqj.ty, .far, frtffi J lJ^l lY li, <rMfr.i,rtftlftffiUlf ,Mj M% M \ 
who are the only r e a l p a r t i e s i n i n t e r e s t . There i s , f o r example, 
no p r o v i s i o n a u t h o r i z i n g a J o i n t board t o appeal fro® the d e c i s i o n 
o f the s t a t e department* The r i g h t of appeal i s purely s t a t u ­
t o r y , j-verdjn S v Board, g**7 Iowa 7 * % 76 H„l. 2d 205* Sjjgfiftf 
at. eJ v Crawford Co... 2M-7 Iowa 7 6 6 , % N.H. 2d 213. As was 
sa i d i n the Everding caset the reason f o r c o n f i n i n g appeals 
to c e r t a i n boards a c t i n g i n r e p r e s e n t a t i v e c a p a c i t y i s i 

"The p r a c t i c a l e f f e c t o f p e r m i t t i n g i n d i v i d u a l s to 
appeal to the State department and then to the d i s t r i c t 
court . * . wight r e s u l t i n p l a c i n g upon the depart­
ment and the court the duty to s e t t l e numerous i n d i v i ­
dual grievances over the establishment of boundaries* 
*e don't think tho l e g i s l a t u r e intended t h i s . . . " 
Since the r i g h t of appeal has been held to be purely s t a t u ­

t o r y and no s t a t u t e c o n f e r s any such r i g h t on the .loftnt board 
at any l e v e l o f appeal. I t fo 1 lows thjy, „jr«, mX AtmM.lt ,m®3& 
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Searing i n mind that the only r e a l p a r t i e s i n i n t e r e s t i n 
a r e o r g a n i z a t i o n controversy are the p e t i t i o n e r s and the objec­
t o r s and that n e i t h e r can p e r f e c t an appeal i n t h e i r own name 
but must do so through t h e i r county or l o c a l board a c t i n g i n a 
re p r e s e n t a t i v e c a p a c i t y , i t f o l l o w s that where a county or 
l o c a l board becomes an ap p e l l a n t i n such c a p a c i t y the only 
properly-named appellee i s the county or l o c a l board whoso 
views c o i n c i d e with those expressed by tho J o i n t board i n 
reaching i t s d e c i s i o n . In other words, i f the o b j e c t o r s p r e ­
v a i l e d before the j o i n t board, then the county or l o c a l board 
whose views more ne a r l y c o i n c i d e with those o f the p e t i t i o n e r s 
are the only e l i g i b l e a p p e l l a n t s and the county or l o c a l board 
whose views c o i n c i d e with those of the o b j e c t o r s and the d e c i s i o n 
reached by the j o i n t board are the o n l y proper appellees} and 
v i co—versa. 

I would, t h e r e f o r e , advise you t h a t , i n my o p i n i o n , you, 
as County Attorney, are never under any o b l i g a t i o n to repre­
sent the j o i n t board f o r the reason that the j o i n t board i s 
never properly a party to such appeal. However, i f the county 
board of education i n your county i s i n agreement with the 
r e s u l t reached by the j o i n t board i t i s proper f o r you to f i l e 
a p e t i t i o n of i n t e r v e n t i o n on behalf of your own county board 
as a p p e l l e e . S i m i l a r l y , the attorney f o r any l o c a l school 
d i s t r i c t a f f e c t e d whose board*© views c o i n c i d e with the r e s u l t 
reached In the d e c i s i o n of the j o i n t board or are adverse to 
the contentions of a p p e l l a n t s may intervene as appellee at the 
d i r e c t i o n of such board of d i r e c t o r s . The join t , board should 
be dropped as a party under the p r o v i s i o n s o f R.C.P. 27* 

Vary t r u l y yours, 

LEONARD C. ABELS 
A s s i s t a n t Attorney General 

LCA.kt 



5TATF. OFFICES b£MgrW£MT$; Fseptalmc*f s&w'ty -
«WH^¥MetrT-H&6eW*r^ A TacA d e t e r m i n a t i o n made 
the Commission and a r u l i n g i s s u e d t h e r e o n must be adhered 
and f o l l o w e d by the Board o f C o n t r o l o f S t a t e i n s t i t u t i o n s 

by 
to 

J a n u a r y 2 0 , 1959 

Board o f C o n t r o l o f S t a t e I n s t i t u t i o n s 
L O C A L 

A t t m J . R. Hansen, Member 

Dear S l r t 

T h i s w i l l acknowledge r e c e i p t o f your l e t t e r p e r t a i n i n g 
to IPERS and FICA D e d u c t i o n s as f o l l o w s * 

" E n c l o s e d w i t h t h i s message you w i l l f i n d a copy o f 
our l e t t e r to Mr. J . C. S l o d g e t t o f t h e Iowa Employ­
ment S e c u r i t y Commission, as w e l l as a copy o f the 
l e t t e r w r i t t e n to ue by Mr. W i l l i a m E. C a m p b e l l , 
A s s i s t a n t B u s i n e s s Manager a t Cherokee. 

We b e l i e v e t h a t t h i s m a t e r i a l w i l l g i v e you a l l t h e 
f a c t s upon which t o base your s t u d y . 

As suggested by Mr. B l o d g e t t , i t may be w e l l f o r you 
t o got i n touch w i t h Judge Don A l l e n , C h i e f of L e g a l 
S e r v i c e s D i v i s i o n o f t h e Iowa Employment S e c u r i t y 
Commission. 

In l i n e w i t h t h e t h o u g h t s e x p r e s s e d i n our t e l e p h o n e 
c o n v e r s a t i o n w i t h you - and a g a i n w i t h Mr. S l o d g e t t -
we have i n s t r u c t e d t h e B u s i n e s s O f f i c e a t Cherokee t o , 
h a n d l e t h e i r December p a y r o l l i n t h e same f a s h i o n as 
t h e y have been d o i n g i n t h e p a s t and w i l l not i s s u e 
any new i n s t r u c t i o n s t o them u n t i l you have had an 
o p p o r t u n i t y o f s t u d y i n g t h i s p roblem and making your 
recommendations t o u s . " 

The l e t t e r d i r e c t e d t o t h e M e n t a l H e a l t h I n s t i t u t e , Cherokee, 
Iowa* under d a t e o f November 2 5 , 195b, and over the s i g n a t u r e 
o f John D. L u k i n , Accountant 5t$ lows P u b l i c Employses R e t i r e ­
ment System, Iowa Employment S e c u r i t y Commission, i s as f o l l o w s ! 

. " R e f e r e n c e i s made t o y o u r communication r e l a t i n g t o 
t h e s u b j e c t m a t t e r . Study o f t h e m a t e r i a l s u b m i t t e d 
seems not to d i s c l o s e any s u b s t a n t i a l o r m a t e r i a l d i f f e r ­
ence i n f a c t s between t h e o t h e r s you have l i s t e d and the 

*T9-J -P 
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i n s t a n t oasea o f t h e Dra. Hanlon and Iflolyneux* W ith 
r e s p e c t t o each o f t h e s e d o c t o r s , i t was found t h a t 
t hey were employees and not independent c o n t r a c t o r s 
and t h e r e f o r e s u b j e c t t o S t a t e and F e d e r a l r e t i r e m e n t 
t a x e s . T h i s a l s o h o l d s t r u e and a p p l i e s t o the o t h e r s 
s i m i l a r l y s i t u a t e d and who a r e l i s t e d i n y o u r s o f 
August 13, 1956» 

T h i s r u l i n g a p p l i e s t o c h a p i i n s as w e l l as d o c t o r s * 
i n each cose* t h e r e seems t o be a degree of d i r e c t i o n 
o r c o n t r o l o f s e r v i c e s p e r f o r m e d , which i s one o f 
t h e t e s t s a p p l i e d i n d e t e r m i n i n g s t a t u s as independent 
c o n t r a c t o r o r employee* There i s no showing t h a t 
t e r m i n a t i o n o f the arrangement under which t h e d o c t o r s 
and c h a p l i n s p e r f o r m s e r v i c e s , by e i t h e r p a r t y , would 
r e s u l t i n l i a b i l i t y t o t h e o t h e r . 

i t i s h e l d by t h i s system on t h e b a s i s o f t h e f o r e g o i n g , 
t h a t each o f t h e s e i n d i v i d u a l s under c o n s i d e r a t i o n a r e 
p a r t - t i m e a p p o i n t i v e o f f i c i a l s , a r e employees o f the 
Mental H e a l t h i n s t i t u t e a t Cherokee, iowa, and each i s 
s u b j e c t t o coverage undar iPERS and F e d e r a l S o c i a l 
S e c u r i t y . " 

S e c t i o n 9?B. (3) ( b ) , Code 195#» p r o v i d e s ? 
ttb. The term, 'employee*, M a n s any i n d i v i d u a l who 
i s i n employment as d e f i n e d I n t h i s c h a p t e r , except 

(1) Bombers o f t h e g e n e r a l a s s e m b l y , e l e c t i v e o f f i ­
c i a l s i n p o s i t i o n s f o r which t h e compensation i s on a 
f e e b a s i s , e l e c t i v e o f f i c i a l s o f t o w n s h i p s , and e l e c t i v e 
o f f i c i a l s o f o t h e r p o l i t i c a l s u b d i v i s i o n s who a r e i n 
p a r t - t i m e p o s i t i o n s * 

(2) Such p e r s o n s who a r e members ©f any o t h e r r e t i r e ­
ment system i n the s t a t e which i s m a i n t a i n e d i n whole 
o r i n p a r t by t h e p u b l i c c o n t r i b u t i o n s o t h e r than p e r s o n s 
who a r e c o v e r e d undsr t h e p r o v i s i o n s o f c h a p t e r 97$ 
Code 1950, as tmtndad by t h e F i f t y - f o u r t h G e n e r a l Assembly 
on June 3 u , I953i under the p r o v i s i o n s o f s e c t i o n s 9?«50 
t o 97*53* Inclusive.** 

S e c t i o n 973* kl ( 2 ) , Code 1958, d e f i n e s employment t o meant 
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M * * , any s e r v i c e performed under an employer -
employee r e l a t i o n s h i p under the p r o v i s i o n s of thi« 
chapter.* 
The f o l l o w i n g p r o v i s i o n i s contained In Section 97B. *+2, 

Cods 195&* 

» . * The term •employee 1 as used h e r e i n s h a l l not 
include any i n d i v i d u a l performing any s e r v i c e i n 
any calendar cjuarter i n which the remuneration f o r 
such s e r v i c e does not equal or exceed the sum of 
two hundred d o l l a r s « * n 

A d d i t i o n a l l y , S e c t i o n 978. 62, Code 1958, provides. 
"Every employe© acc e p t i n g employment or c o n t i n u i n g 
i n employment s h a l l as long as he continues to be 
a member and has not become a member of another 
retirement system i n the s t a t e which i s maintained 
i n whole or i n part by p u b l i c c o n t r i b u t i o n s or pay­
ments be deemed to consent and agree to any deductions 
from h i s compensation r e q u i r e d by t h i s chapter and to 
a l l other p r o v i s i o n s t h e r e o f . " 

The lows Employment S e c u r i t y Commission a l s o has o b l i g a t o r y 
d u t i e s w i t h i n and under Chapter 97C, Code 1958* otherwise known 
a* the f e d e r a l fqoi .aj S e c u r i t y finafrUgg ftc,t. The tax imposed 
under t h i s chapter i s to bo c o l l e c t e d by each employer from 
the employee by deducting the amount of the tax from wages as 
and when p a i d . S e c t i o n 97G.6, Code 1958. 

A r u l i n g , on tho b a s i s of f a c t d etermination, has been made 
by the Iowa Employisent S e c u r i t y Commission p e r t a i n i n g to IPEBS 
and FICA coverage of d o c t o r s , d e n t i s t s , chap!ins, and others 
at the Mental Health I n s t i t u t e , Cherokee, Iowa, and I t i s the 
advice of t h i s o f f i c e that s a i d r u l i n g must be adhered to i n 
every respect and manner. 

Very t r u l y yours, 

CHPtkt CABU H. PESCH 
c e i J . C* B i o d g e t t , C h i e f A s s i s t a n t Attorney Qeneral 

Retirement C i v . 
Don A l l e n , Chief 
l e g a l S e r v i c e s D i v i s i o n 



SCHOOLSi Acceptance o f G i f t s — Cod© s e c t i o n s 297*2. and 297.3 do 
not l i m i t nor do they a p p l y t o a c c e p t a n c e of the use and occupancy 
of f e d e r a l l y - o w n e d l a n d by way o f g i f t from the f e d e r a l government 
f o r a p e r i o d o f twenty y e a r s . What e f f e c t , i f any, s a i d s e c t i o n s 
may have upon the power to r e t a i n a l l o f the land when f e e t i t l e 
p a s s e s t o t h e d i s t r i c t a t the end o f t h e twenty y e a r s i s p u r e l y 
s p e c u l a t i v e and need not be de t e r m i n e d at t h i s t i m e . ( Q j ^ j f e , t& 

fcok&&L> 1/22/57) 57-/-? 
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&r. R o b e r t D. P a r k i n 
County A t t o r n e y 
F a i r f i e l d , iowa 

Pear S i r * 

R e c e i p t i s acknowledged o f y o u r s o f J a n u a r y 15 i n which 
you i n q u i r e whether a community s c h o o l d i s t r i c t may a c c e p t , 
by way o f g i f t , l a n d i n e x c e s s o f t h o amount s p e c i f i e d i n 
Code s e c t i o n s 297*2 and 297*3* 

You a l s o r e f e r t o Code s e c t i o n 565*6 which a u t h o r i z e e 
s c h o o l d i s t r i c t s t o acc e p t g i f t s w i t h c o n d i t i o n s a t t a c h e d . 
Under t h e f a c t a s e t f o r t h i n your l e t t e r , t h e s c h o o l d i s t r i c t 
would i n i t i a l l y r e c e i v e t h e b e n e f i c i a l use and occupancy o f 
91*56 a c r e s o f l a n d from t h e f e d e r a l government and. i f I t 
a c t u a l l y used the l a n d f o r s c h o o l p u r p o s e s f o r twenty y e a r s , 
t h e f u r t h e r g i f t o f t h e f e e t i t l e a t t h e end «f t h e t w e n t y -

?aer p e r i o d . A c c o r d i n g t o t h s f a c t s s e t f o r t h i n your l e t t e r , 
he s c h o o l d i s t r i c t would pay n o t h i n g i n c o n n e c t i o n w i t h t h e 

i n i t i a l g i f t o f b e n e f i c i a l use o f t h e lan d and would pay n o t h i n g 
f o r t h e f e e t i t l e when u l t i m a t e l y conveyed. 

A l s o p e r t i n e n t t o your i n q u i r y i s Code s e c t i o n 271** I 
w h i c h , among o t h e r t h i n g s , a u t h o r i z e s s c h o o l d i s t r i c t s t o 
" h o l d p r o p e r t y " . A l t h o u g h t h e p h r a s e , "Each s c h o o l d i s t r i c t 
novy e x i s t i n g * ' I n j e c t s some a m b i g u i t y i n t o t he p r o v i s i o n , i t 
appear s s e c t i o n 275*27 by p r o v i d i n g , " a l t p r o v i s i o n s o f t h e 
law a p p l i c a b l e t o common s c h o o l s g e n e r a l l y s h a l l be a p p l i c a b l e 
t o such (community) d i s t r i c t s ' * t e n d s t o c u r e the a m b i g u i t y 
i n s o f a r as community d i s t r i c t s a r e c o n c e r n e d . 

Your q u e s t i o n then, e s s e n t i a l l y i s whether tho s p e c i f i c 
a c r eage l i m i t a t i o n s a s t o t h e amount o f l a n d a s c h o o l d i s t r i c t 
may " t a k e and hold'* a s s e t f o r t h i n Code s e c t i o n s 297»2 and 
297• 3 p r e c l u d e a c c e p t a n c e o f a g r e a t e r amount o f land by way 
o f g i f t . I t i s my i m p r e s s i o n t h a t s e c t i o n s 297*2 and 297*3 
a r e not i n t h e s t r i c t sense s t a t u t e s o f (Mortmain, a l t h o u g h 
i t i s u n q u e s t i o n a b l y t r u e t h a t each p a r c e l o f l a n d removed 
from t a x a t i o n by a s c h o o l d i s t r i c t d i m i n i s h e s the d i s t r i c t ' s 
t a x base f o r p u r p o s e s o f o p e r a t i o n o f the s c h o o l s and i n c r e a s e s 
t h e s c h o o l t a x burden on t h e r e m a i n i n g t a x a b l e l a n d i n t h e 
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dlatriot» This need not concern us as the f e d e r a l government 
has already removed the land in question from t a x a t i o n . 

Code s e c t i o n 297*6 appears d i r e c t l y r e l a t e d to Code sec­
t i o n s 297*2 and 297*3* Tba l a t t e r s e c t i o n s a u t h o r i s e , as 
above stated the t a k i n g and h o l d i n g o f a c e r t a i n number of 
acres* The former authorize© the a c q u i s i t i o n thereof by con­
demnation* i n o t h s r words, the s e c t i o n s * c o l l e c t i v e l y , r e l a t e 
to the a c q u i s i t i o n of a c e r t a i n amount o f land by a c e r t a i n 
method and do not n e c e s s a r i l y preclude a c q u i s i t i o n of other 
land by other methods, I f any there be* 

T h i s p r o p o s i t i o n was to some degree discussed but not 
d e f i n i t e l y decided by our Supreme Court i n Srn^th v. % r f s h * 
226 iowa 552 at page 555i 

w . * , The only theory, upon which a p p a l l e n t 
wight now block the p r o j e c t * would have to be 
bottomed on the premise that the school d i s t r i c t 
had no t i t l e to any part of the 29•21-acre t r a c t 
a p p e l l e e s are undertaking to improve* The record 
does not support a p p a l l ant*a c o n t e n t i o n . " 
"The school d i s t r i c t has general power to acquire 
and hold jgtr&p&rty f o r i t s l e g i t i m a t e purposes. 
S e c ^123 of the Code. (Sec. 1, Code 195£.) 
T h i s s t a t u t e would a u t h o r i z e the school d i s t r i c t 
to a c q u i r e r e a l a e t a t a f o r a school s i t e . Inde­
pendent D i s t r i c t v. Pagan, 9*f Iowa 676, 63 
**56* Code s e c t i o n ^361 (Sec. 297*3, Code 195-0.) 
a l s o a u t h o r i z e s a school d i s t r i c t s to take and hold 
r e a l e s t a t e f o r a school s i t e . The t r i a l court 
held that the l a t t e r s e c t i o n a p p l i e s only to a c q u i ­
s i t i o n of t i t l e by condemnation. This t r a c t was 
was shown to be acquired by purchase. The court 
held that t i t l e was qcquired under a u t h o r i t y of 
s e c t i o n **123 of the Code and, t h e r e f o r e , that the 
l i m i t a t i o n s of s e c t i o n V j 6 l d i d not apply. It i s 
not necessary f o r us to decide that question.** 

**£ven under a p p e l l a n t ' s theory the school d i s t r i c t 
had power to acquire two blocks and f i v e acres f o r 
the school s i t e , f e r e wa to assume t h i s , the f a c t 
that the d i s t r i c t acquired 29*1 acres would not 
render i t s t i t l e a b s o l u t e l y v o i d . It would only 
be voidable as to the excess • . . " 
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H e l a t i n g t h ^ f o r e g o i ng t o y o u r q u e s t i o n , i t appears t h a t 
s i n c e t h e use and occupancy o f t h e l a n d i n Q u e s t i o n i» a l l t h a t 
t h e s c h o o l d i s t r i c t would i n i t i a l l y r e c e i v e from the f e d e r a l tovernment. t h e r e would be no v i o l a t i o n o f s e c t i o n s 297*2 o r 
97.3 f o r t h e t w a n t y - y e a r p e r i o d f o l l o w i n g t h e i n i t i a l g i f t * 
When t h e twenty y e a r s hava a l a p s e d and t h e s c h o o l d i s t r i c t 
a c q u i r e s t i t l e i n f e e s i m p l e t h e o n l y p o s s i b l e consequence, 
war* s e c t i o n s 297*2 and 297*3 t h e n h e l d a p p l i c a b l e would bo 
at w o r s t , t h a t tho s c h o o l d i s t r i c t might ba c o m p e l l e d to s e l l 
t h e e x c e s s , i n th® meantime i t i s e n t i r e l y p o s s i b l e the d i s t r i c t 
might f i n d i t n e c e s s a r y t o c o n s t r u c t a d d i t i o n a l s c hoolhouaes 
( n o t e t h e l i m i t a t i o n i s p e r s c h o o l h o u s e r a t h e r than p a r d i s t r i c t ) 
o r the s t a t u t e s may have seen amended* 

I t i s , t h e r e f o r e , my o p i n i o n t h a t section© 297*2 and 
297*3 do not p r o h i b i t the s c h o o l d i s t r i c t from a c c e p t i n g th« 
i n i t i a l g i f t o f twenty y e a r s use o f t h e l a n d and t h a t t h e ques­
t i o n whother they may r e t a i n a l l o f t h e l a n d whan t h e t i t l e 
f i n a l l y v e s t s need not c o n c e r n us u n t i l t h e end o f t h e twenty 
y e a r s . 

Very t r u l y y o u r s , 

LEOKAfcS €. ASfcLS 
A s s i s t a n t A t t o r n e y G e n e r a l 

LCAskt 
c c : 2 P a u l J o h n s t o n 

Dept. Pub. I n s t r . 



COURTS? M u n i c i p a l C o u r t s — Q u e s t i o n o f e s t a b l i s h m e n t not 
\ C p r o p e r l y s u b m i t t e d a t time and p l a c e o f r e g u l a r 
Y~~ 1 s c h o o l e l e c t i o n h e l d under Code Chapter 277. 
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January 6 , 1959 

f i r , Samuel 0. Srhardt 
Wapello County Attorney 
Ottuawa*. Iowa 
Dear Mr- Erhardt. 

Receipt Is acknowledged o f your l a t t e r of December 16 
i n which you i n q u i r e whether the question o f e s t a b l i s h i n g a 
municipal court In a c i t y may ba submitted at the regular 
school a l a c t i o n he!<i i n a school d i s t r i c t whose boundaries 
approximate but do not conform to the c i t y l i m i t s . You 
r e f e r to s e c t i o n 6 0 3 * C o d a 1958. which provides such 
question may be submitted at a " g e n e r a l , m u n i c i p a l , or s p e c i a l 
e l e c t i o n . " 

According to the s t a t u t e s and to p r i o r o p i n i o n s o f 
t h i s o f f i c e a reg u l a r school e l e c t i o n i s not w i t h i n the 
meaning of the phrase " g e n e r a l , municipal or s p e c i a l e l e c ­
t i o n , " According to c o l a s e c t i o n * **9*1 and ^9-2 ( t ) . * 
school e l e c t i o n I s not a general a l a c t i o n i n the sense 
that term Is used i n the s t a t u t e s * According to c a c t i o n 
**9»2 (2) a municipal a l a c t i o n (a a c i t y a l a c t i o n , not a 
school e l e c t i o n * Reference t o s e c t i o n s 277*1 and 277•2 
revenla that the reg u l a r school a l a c t i o n i s d i s t i n g u i s h e d 
from a s p e c i a l e l e c t i o n . 

Since a regular school a l a c t i o n does not f a l l w i t h i n 
the meaning of the t a r n s "general.," " m u n i c i p a l , " e r " s p i e l a l " 
1 ao o f the o p i n i o n that a p r o p o s i t i o n under coda s e c t i o n 
602.2 may not properly be submitted i n connection w i t h a 
regu l a r school e l e c t i o n hold under code chapter 277* i n 
a r r i v i n g at t h i s view* I m cognizant c f the f a c t that 
the l e g i s l a t u r e has ex p r e s s l y excepted school e l e c t i o n s i n 
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t h e p h r a s e o l o g y o f s e c t i o n ^9 . 1 , t o w i t , "except s c h o o l 
e l e c t i o n s " and has p r o v i d e d i n c h a p t e r 277 a s e p a r a t e and d i s ­
t i n c t p r o c e d u r e f o r c o n d u c t i n g s c h o o l e l e c t i o n s . T h i s i n d i c a t e s 
l e g i s l a t i v e i n t e n t t h a t s c h o o l e l e c t i o n s s h o u l d be kept f r e e 
o f a l l d i s t r a c t i o n s o r q u e s t i o n s r e l a t i n g t o m a t t e r s o t h e r than 
s c h o o l m a t t e r s . 

V e r y t r u l y y o u r s , 

kr 

UONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 



COO M T I t S ; <SheHff-
Ch. 338, Code 1958, r e s p e c t i n g c e r t a i n powers of the s h e r i f f i s 
l i m i t e d i n i t s a p p l i c a b i l i t y t o c i t i e s h a v i n g a p o p u l a t i o n i n e x c e s s 
of 80,000. The employment o f cooks and o t h e r a s s i s t a n t s , such as 
j a i l e r , e t c . i n o t h e r c i t i e s by the s h e r i f f i s not e x p r e s s l y p r o ­
v i d e d f o r . The performance o f such d u t i e s Is p a r t o f the d u t i e s of 
the o f f i c e , the performance o f some of which f e e s may be charged. 

Mr. Charles H. Scholz 
Mahaska County Attorney 
Oskaloosa, Iowa 
My dear Chart l e * 

This w i l i acknowledge r e c e i p t of yours of the 10th u l t . in 
which you submitted the f o l l o w i n g s 

••Your o p i n i o n on the f o l l o w i n g questions Is r e ­
quested. 
"1. Does a County S h e r i f f have the power and 
a u t h o r i t y , under S e c t i o n 238.4 of the 1958 Code 
of Iowa, or by v i r t u e of any other s t a t u t o r y pro­
v i s i o n , to appoint a person to act as a J a i l e r 
or s o - c a l l e d 'turnkey' f o r h i s County J a i l ? 
M 2 . Does a County Board of Supervisors have 
any d i s c r e t i o n In the matter of determining the 
•need 1 f o r a cook and other ' a s s i s t a n t s ' , i n c l u d ­
ing a J a i l e r , appointed by a County S h e r i f f under 
the p r o v i s i o n s of s a i d S e c t i o n 338*4, and i f the 
Board does not have such d i s c r e t i o n , what author­
i t y does a County Board of Supervisors have w i t h 
reference to the g r a n t i n g or w i t h h o l d i n g of ap­
proval of the cook and other a s s i s t a n t s , as ap­
pointed by the S h e r i f f under that statute? 
"3. Does a Board of S u p e r v i s o r s have absolute 
power to f i x the amount of the s a l a r i e s of a 
cook and other a s s i s t a n t s who have been appointed 
by the S h e r i f f and approved by the Board under 
the p r o v i s i o n s of S e c t i o n 338.4? 
"You w i l l note that S e c t i o n 338.4 uses the term 
' a s s i s t a n t s ' and does not s p e c i f i c a l l y s p e c i f y 
that a J a i l e r or turnkey may be appointed by a 

.County S h e r i f f . A l s o , I note that Attorney 
General's opinions Issued I n t e r p r e t i n g Section 
344.1 of the Code, r e l a t i n g t o the appointment 

57-/-// 
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of deputies or a s s i s t a n t s f o r c e r t a i n county 
o f f i c e r s , l i m i t the a u t h o r i t y of a Board of 
Supervisors to withhold approval of appoint­
ments made, and seem to i n d i c a t e that the Board 
of S u p e r v i s o r s 1 power of approval i s l i m i t e d to 
a determination of the number of deputies or 
a s s i s t a n t s . 
"Your e a r l y r e p l y t o the questions propounded 
w i l l be appreciated, s i n c e the problems i n ­
volved w i l l probably a r i s e i n t h i s county on 
January 2, 1959, when a newly e l e c t e d S h e r i f f 
of t h i s county w i l l take o f f i c e . " 
in r e p l y thereto I advise as f o l l o w s . 
1. Insofar as your questions I , 2 and 3 are concerned, I 

am of the o p i n i o n that Chapter 338, i n c l u d i n g S e c tion 338.4, Code 
of 1953, i s not a v a i l a b l e t o Mahaska County. By I t s terms, t h i s 
Chapter Is a p p l i c a b l e only to counties having a population in 
excess of 80,000. See Chapter 133, A c t s o f the 44th General 
Assembly. 

2, Insofar as a cook and o t h e r a s s i s t a n t s , a j a i l e r , e t c . 

are concerned, I am of the o p i n i o n t h a t the S h e r i f f under h i s 
a u t h o r i t y can assign such d u t i e s to deputies to be performed as 
part of the d u t i e s of the S h e r i f f except such a d m i n i s t r a t i o n of 
the J a i l and p r i s o n e r s as would e n t i t l e him to fees t h e r e f o r . 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

OSsMKB 



H E A L T H : Chiropodist - Chiropodist is the only name for licensed foot-doctor recognized by the 
Code of Iowa. (Abels to Reinheimer, Chir. Examiners, 1/5/59) #59-1-12 

January 5, 1959 

Claude Reinheimer, D.S.C. Secretary 
214/2 First Avenue West 
Newton, Iowa 

Dear Sir: 

Receipt is acknowledged of your letter of December 27 in which you submit the 
following question: 

Specifically, we request that you give us your official opinion as to 
whether the Iowa law permits the use of the dual term of 
Chiropody-Podiatry to designate our profession. 

In answer to your question you are referred to Chapter 80, Acts of the 53 r d G.A., the titis 
of which reads in pertinent part: 

"An Act to amend Chapters one hundred forty-seven (147), one 
hundred forty-eight (148), and one hundred fort-nine (149), Code 
1946, relating to the practice of podiatry in the state of Iowa, to 
change the name from podiatry to chiropody wherever the same 
appears therein: and the name of practitioners from podiatrists to 
chiropodists . . . (Emphasis supplied) 

Since there has been no further change since the quoted Act, the answer to your question 
is in the negative. 

Very truly yours, 

L E O N A R D C. A B E L S 
Assistant Attorney General 



D i s t r i c t court judges appointed to serve on contest court i n v o l v i n g 
a S tate o f f i c e are e n t i t l e d to be paid from the State t r e a s u r y under 
such appointment f o r t h e i r t r a v e l and attendance in the sum or 
$6.00 per day with such mileage as i s allowed members of the General 
Assembly as provided by §61.14, Code 1958. The actual hotel and 
l i v i n g expense provided by §§605.2 anc 604.26, Code 1958, i s not 
a v a i l a b l e to such J u d 9 e s j ^ ^ ? ^ * * 9 ^ " ^ ^ < $f> &>"f>? 1 J 

Mr. Glenn D. S a r s f l e l d 
S t a te Comptroller 
B u i l d i n g 
Dear S i r s 

This w i l l acknowledge r e c e i p t of yours of the 3 l s " t " u l t . 
In which you submitted the f o l l o w i n g : 

" S e c t i o n 605.1 and 605.2, Code of Iowa, 1958, 
read as f o l l o w s * 
M l605«l S a l a r y of Judges. The s a l a r y of each 
Judae ot1 the d i s t r i c t c o urt s h a l l be ten thousand 
dolTars per year. 
"'605.2 Expenses. Where a judge of the d i s t r i c t 
or supreme court i s r e q u i r e d . In the discharge 
of h i s o f f i c i a l d u t i e s , to leave the county of 
h i s residence or leave the c i t y or town of h i s 
residence to perform such d u t i e s , he s h a l l be 
paid such actual and necessary h o t e l and l i v i n g 
expenses not to exceed the sum of nine d o l l a r s 
per day and t r a n s p o r t a t i o n expenses as s h a l l be 
in c u r r e d . ' 
" S e c t i o n 61.14, Code of Iowa, 1958, reads as 
f o l l o w s t 
"'61.14 Compensation of judges. The judge* 
s h a l l be e n t i t l e d to r e c e i v e f o r t h e i r t r a v e l 
and attendance the sum of s i x do H e r s each per 
day, w i t h such mileage as Is allowed to members 
of the general assembly, to be p a i d from the 
s t a t e t r e a s u r y . ' 
"I r e s p e c t f u l l y request an o p i n i o n as to whether 

.or not a d i s t r i c t court Judge, s e r v i n g on the court 
f o r the t r i a l o f contested s t a t e o f f i c e s , as pro­
vided by Chapter 61, Code of Iowa, 1958, i s en­
t i t l e d to r e c e i v e the sum of s i x d o l l a r s ($6.00) 
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per day. w i t h such mileage as i s allowed to 
members of the general assembly, and in a d d i t i o n 
t h e r e t o such a c t u a l and necessary h o t e l and 
l i v i n g expenses not to exceed the sum of nine 
d o l l a r s ($9.00) per day, a l l of which would be 
In a d d i t i o n to h i s s t a t u t o r y s a l a r y provided by 
S e c t i o n 605.1, Code of Iowa, 1958." 
In r e p l y thereto I advl se as f o l l o w s . I am of the o p i n i o n 

t h a t the s e c t i o n s e x h i b i t e d i n your l e t t e r , w h i l e bearing upon the 
compensation, expenses and mileage of judges, are c l e a r l y not i n 
p a r i m a t e r i a , On the other hand, the L e g i s l a t u r e having provided 
s p e c i f i c a l l y f o r compensation and mileage f o r the s e r v i c e s of 
Judges in the a r b i t r a t i o n of contested e l e c t i o n s , i t has r e s t r i c t e d 
by t h i s s p e c i f i c language such compensation and mileage as the 
o n l y a v a i l a b l e compensation and mileage f o r such s e r v i c e . I 
t h i n g the maxim "The expression of one t h i n g Is the e x c l u s i o n of 
another" a p p l i e s here. S p e c i f i c enumeration In the s t a t u t e of 
the compensation and mileage f o r Judges set f o r t h in Section 61*14, 
Code 1958, excludes those not mentioned t h e r e i n . See State v. 
Andrews, 167 Iowa 273. Confirmation of t h i s c o n c l u s i o n Is found 
In the f a c t that In the performance of d u t i e s s p e c i f i c a l l y pro­
v i d e d to be performed by judges other than t h e i r o r d i n a r y s t a t u ­
t o r y d u t i e s , expense Is provided to be p a i d in these s i t u a t i o n s . 
F i r s t , that In cases Inv o l v i n g removal from o f f i c e In the p r o v i ­
s i o n s of Chapter 66, express p r o v i s i o n i s made by S e c t i o n 66.25 f o r 
allowance t o the Judge and h i s o f f i c i a l r e p o r t e r f o r necessary and 
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a c t u a l expenses Incurred by reason of such hearing. Such sec­
t i o n s p e c i f i c a l l y provides the f o l l o w i n g ; 

"Expense of Judge and r e p o r t e r . A Judge who 
Is r e q u i r e ? to p r e s i d e at sucri h e aring, o u t s i d e 
of h i s J u d i c i a l d i s t r i c t , and the judge's o f f i c i a l 
r e p o r t e r who i s r e g u l r e d to r e p o r t such hearing, 
necessary and a c t u a l expenses Incurred by reason 
of such h e a r i n g . " 

And, second, where Judges are involved In disbarment proceedings 
s p e c i f i c p r o v i s i o n i s made f o r the payment of t h e i r reasonable 
expenses In attending such hearings. S e c t i o n 610 . 3 5 , 1958 Code, 
provides the followingt 

"Costs and expenses. The court c o s t s Incident 
to such proceedings, and the reasonable expense 
of s a i d judges In a t t e n d i n g s a i d hearing a f t e r 
being approved by the supreme court s h a l l be p a i d 
as court c o s t s by the e x e c u t i v e c o u n c i l . " 
T h i r d , where a Judge from one d i s t r i c t Is assigned to 

temporary s e r v i c e In another, h i s expenses are provided in Sec­
t i o n 604.26, as f o l l o w s : 

"Expenses. The judge so t r a n s f e r r e d s h a l l be 
at lowed and p a i d a l l reasonable end a c t u a l expenses 
w h i l e In the performance of h i s d u t i e s In s a i d 
temporary c h a r a c t e r , In a d d i t i o n t o h i s s a l a r y . " 
By reason of the f o r e g o i n g I advise you that I am of the 

o p i n i o n (1) that Judges s e r v i n g on the court f o r the t r i a l of a 
contested s t a t e o f f i c e are e n t i t l e d t o the sum of $6.00 per day 
w i t h such mileage as Is allowed to members of the General Assem­
b l y t o be p a i d from the State t r e a s u r y in a d d i t i o n to t h e i r 
s t a t u t o r y s a l a r i e s , and, (2) that such judges so s e r v i n g are 
not e n t i t l e d to the payment from the S t a t e treasury of a c t u a l 
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and necessary h o t e l and l i v i n g expenses provided by Section 605.2, 
Code 1958, or Section 604.26, Code 1958. 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

OSjMKB 



SlATt OFFiGg^S Atib b£PA6TtfG h)T$; left*/**/*** 
J^oqj^ziS-- Under Cod'<?'Section 13.7 ~?k) occasion ex/Sfs 

^Zrthe^ffa'^went a-f Sfect&i CtssisiGrrf adi^mefs qe*$mj 
Z>orfhe porfose °f f>rep*r»#f department I <?j/s/at/i/£ 

January 8, 1959 i£S?-/-/<¥ 

Mr. Frank W. B e r l i n , D i r e c t o r 
Iowa Aeronautles Commission 
Des Moines 19, Iowa 
Dear Mr. B e r l i n : 

Receipt Is acknowledged of your l e t t e r of January 7th 
In which you states 

"The Iowa Aeronautics Commission In a meeting 
h e l d on January 2, 1959 d i r e c t e d me to submit a 
request f o r the appointment of Mr. Upton Kepford 
of Waterloo as a Sp e c i a l A s s i s t a n t Attorney 
General, f o r the purpose of reviewing the Code 
of Iowa as It a f f e c t s a v i a t i o n , and to submit 
to the l e g i s l a t u r e r e v i s i o n s , a d d i t i o n s , or 
amendments to the e x i s t i n g Code as may be 
deemed necessary, Mr. Kepford has had recent 
experience with a v i a t i o n law In Iowa," 

In response thereto 1 would advise that we are pleased 
to note that the Aeronautics Commission Is Interested In review* 
Ing the Iowa aeronautics law In order t o make I t f i t with a v i a ­
t i o n p r a c t i c e s and we tender to you the s e r v i c e s of the regu l a r 
A s s i s t a n t Attorney General, Leonard Abels, who has handled your 
departmental assignment f o r three years, to a s s i s t you In t h i s 
study. The appointment of a S p e c i a l A s s i s t a n t Attorney General 
f o r t h i s purpose Is not r e q u i r e d . 

Very t r u l y yours, 

NORMAN A. ERBE 
Attorney General of Iowa 

NAErMKB 



SCHOOLS: Sale of. s i t e Code s e c t i o n 297.16 re q u i r e s 
a p p r a i s a l only where a d j o i n i n g owner and school corpora­
t i o n disagree on value o f s i t e . (duL> % OaJuM, 

W?Hfa»n S, C a b U ? 3 County A t t o r n e y 
Des Moines Cot.tr t v , Iowa 
403-9 N o r t h Ma i n S t r e e t 
B u r l i n g t o n , lowa 

Dear S i n 

Rfittatpt I s acknowledged of your l e t t e r of December 
31 as f o l l o w s * 

An 3 r e s u l t c f t h a f o r m a t i o n c f the new M e d i a p o l f s 
Community s c h o o l D i s t r i c t on J u l y }, 1958, t h e r e are 
s e v e r a l sokoo? s i t e s w h i c h w i l l become v a c a n t . The 
7>v*r?h!p Tr'"r*ea* L In «?ftv©rpl i n s f a p c e s , riesire t o 
ourchase tb& s c h o o l s i t e s and use them f o r the pur­
ees-* s cc»nts?*>ed i n Chapter *£».«. ^'o'^ver, i n a t 
l e a s t c a s e s t h e r e e r e p a r s o n s o t h e r than the 
Townshfp T r u s t e e s o r p e r s o r s ov/ni-K] Ctas a d j a c e n t 
l a n d who d e s i r e t o p u r c h a s e t h e s i t e s ' , 

Would you p l e a s e a d v i s e me i f In your o p i n i o n a 
nomine? appr a i s e m e n t under Chapter 297*16 c o u l d be 
made which would p e r m i t t h e a d j o i n i n g l a n d owner to 
p u r c h a s e the p r o p e r t y a t the a p p r a i s e d v a l u e and r e ­
s e l l t o t h e Township Trustees, T h i s would avoid the 
p o s s i b i l i t y o f some t h i r d p a r t y p u r c h a s i n g the pro­
p e r t y a t a f i g u r e h i g h e r than i t s actua) v a l u e . 

In answer to your Inquiry you a r e r e f e r r e d t o the 
e x p r e s s language of s e c t i o n 297.16, c o n c e r n i n g w h i c h you 
Inquire, which i s : 

1 1' n ftpse the school c o r p o r a t i o n and s a i d owner of 
th"5 tractHFrom which s a i d gffirWag taken do not 
agree as to the v a l u e pf 1 such s i t e , the c o u n t y 
superintendent ... s h a l l ... appoint three d i s ­
i n t e r e s t e d v o t e r s o f tho county to appraise s a i d 
S i t e . * * (Emphasis s u p p l i e d ) 

Since no disagreement between a d j o i n i n g owner and 
school c o r p o r a t i o n i s s t a t e d i n the f a c t s i t u a t i o n d e s c r i b e d 
i n your l a t t e r , s e c t i o n 297.16 appears to have no a p p l i c a ­
t i o n . 

January 5» 1959 

http://Cot.tr
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I r r e s p e c t i v e o f to whom the t r a c t Is solo* by tha 
school c o r p o r a t i o n , I t may o n l y be s o l d f o r adequate 
c o n s i d e r a t i o n and not f o r merely nominal c o n s i d e r a t i o n . 
G r i t t o n v . C i t y o f Des Moines, 2k7 Iowa 326, 73 N,W.2d 
61$. 

Very t r u l y yours 

LEONARD C. ABELS 
A s s i s t a n t Attorney General 

LCA:arah 



M l » i e c « -̂ 2 o f the C o n s t i t u t i o n f> 

dommiBiLiry ofomee: seno+or--

Honorable Herschel C. Loveless 
Governor of Iowa 
B u t 1 d I n g 
My dear Governor: 

This w i l l acknowledge r e c e i p t of yours of the 6th I n s t . 
in which you submitted the f o l l o w i n g ] 

1 r e s p e c t f u l l y request the o p i n i o n of your o f f i c e 
on the f o l l o w i n g question: 
"May a member of the Iowa Natural Resources Coun-
c i l who has subsequently been e l e c t e d to the o f ­
f i c e of State Senator, continue to hold h i s p o s i ­
t i o n as a member of the Natural Resources Council? 
"Your prompt a t t e n t i o n to t h i s request w i l l be 
appreciated." 
In r e p l y thereto I would advise as f o l l o w s . Section 

455A.7, Code of 1958, provides with respect to the compensation 
and expense of members of the Iowa Natural Resources Council the 
f o l l o w i n g : 

"CoropensatIon and expenses. Each member of 
the c o u n c i l not otherwise In the f u l l - t i m e 
employment of any p u b l i c body, s h a l l r e c e i v e 
the sum of twent y - f i v e d o l l a r s f o r each day 
a c t u a l l y and n e c e s s a r i l y employed In the d i s ­
charge of o f f i c i a l d u t i e s provided such compen­
s a t i o n s h a l l not exceed two thousand d o l l a r s f o r 
any f i s c a l year. In a d d i t i o n to the compensa­
t i o n hereinbefore d e s c r i b e d , each member of the 
co u n c i l s h a l l be e n t i t l e d to r e c e i v e the amount 
of h i s t r a v e l i n g and other necessary expenses 
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a c t u a l l y Incurred w h i l e engaged In the perform­
ance of any o f f i c i a l d u t i e s , when so authorized 
by the c o u n c i l . No member of the c o u n c i l s h a l l 
have any d i r e c t f i n a n c i a l I n t e r e s t In, or p r o f i t 
by any of the ope r a t i o n s of the c o u n c i l . " 
Such members of the Council are o f f i c e r s w i t h i n the d e f i n i ­

t i o n thereof in opi n i o n of t h i s Department appearing In the Report 
f o r 1934 at page 203. The compensation provided by Section 455A.7 
f o r such o f f i c e r s Is o b v i o u s l y l u c r a t i v e and hold i n g such o f f i c e 
would d i s q u a l i f y a person from h o l d i n g a seat In the General Assem­
b l y under the p r o v i s i o n s of A r t i c l e I I I , Section 22 of the C o n s t i ­
t u t i o n , which provides as f o l l o w s : 

" D l s q u a l I f I cat Ion. Sec. 22. No person ho l d i n g 
any l u c r a t i v e o f f i c e under the United S t a t e s , or 
t h i s S t a t e , or any other power, s h a l l be e l i g i ­
b l e to hold a seat In the General Assembly: but 
o f f i c e s In the m i l i t i a , t o which there Is attached 
no annual s a l a r y , or the o f f i c e of J u s t i c e of the 
peace, or postmaster whose compensation does not 
exceed one hundred d o l l a r s per annum, or notary 
p u b l i c , s h a l l not be deemed l u c r a t i v e . " 

I t h e r e f o r e answer your q u e s t i o n that a member of the Iowa 
Natural Resources Council subsequently e l e c t e d t o the o f f i c e of 
St a t e Senator may not continue to h o l d such membership and at the 
same time hold a seat in the General Assembly. 

With the renewal of my r e s p e c t , I am 
Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

OStMKB 



SCHOOLS, R e o r g a n i z a t i o n — E f f e c t o f c r e a t i o n of now d i s t r i c t 
j<- .— upon t e a c h e r s c o n t r a c t s under code s e c t i o n 275»33» 

January 7 , 1959 

Mr, A* E l t o n Jensen 
Ta y l o r CountyliiTtoThey 
B e d f c r d p T S m 
Dear Br. Jensent 

Receipt i s acknowledged of yeur l e t t e r of December 30 
In which you i n q u i r e what e f f e c t the c r e a t i o n of a new school 
d i s t r i c t to become e f f e c t i v e J u l y I . 1959» w i l l have upon 
c o n t r a c t s with teachers made by d i s t r i c t s which w i l l cease 
to e x i s t on that data. 

Coda aaction 275*33 purports to govern the matter. I t 
provides as f o l l o w s ! 

"Contracts not a f f e c t e d . The terms of 
sraployiaent of superintendents, p r i n c i p a l s , and 
teachers, f o r any current school year s h a l l 
not be a f f e c t e d by the formation ef the new 
district.™ 
The t r o u b l e with the quoted p r o v i s i o n i s the ambiguity 

i n h e r i n g i n the phrase> "current school year." T h i s ambiguity 
i s discussed at length i n a l e t t e r o p i n i o n dated A p r i l 10, 
195S« a copy of which i s attached hereto and by reference 
«ada a pert thereof* 

Because of the ambiguity i n h e r i n g i n a e c t i c n 275»33 by 
reason of i t e f a i l u r e to f i x a c h r o n o l o g i c a l reference p o i n t 
with respect to the word " c u r r e n t . " i t i s impossible to con­
clude w i t h any degree of c e r t a i n t y whether " c u r r e n t * i n the 
f a c t s i t u a t i o n you describe mes-fts the achocl year l£ 5 c M 9 or 
the s f h o c l year I959~l9o0, In the absence of s e c t i o n 275*33 



Mr* A. E l t o n Jensen 2 January 7 , 1959 

i t would aeem that c o n t r a c t s made with the o l d boards p r i o r 
to J u l y 1, I959t f o r the school year 19£9-l9oQ would be void 
upon the c r e a t i o n ef the new d i s t r i c t on the precedent i n 
Wood Lo v e l e s s . 2hk Iowa 919> ?& H* ». 2d 3&3. T h i s would 
seem i n the p u b l i c I n t e r e s t as i t would preclude h o s t i l e 
beards from h i r i n g teachers i n wholesale l o t s f o r a term to 
run e n t i r e l y beyond the term of o f f i c e of such boards. 

However, i t i s o r d i n a r i l y presumed that the l e g i s l a t u r e 
has some purpose i n mind i n adopting a s t a t u t e . We are, 
t h e r e f o r e ^ forced to the c o n c l u s i o n that the l e g i s l a t u r e , i n 
adopting s e c t i o n 275 .33 , must have intended some r e s u l t other 
than that which would neve obtained had i t remained s i l e n t * 
On t h i s b a s i s , I conclude that the phrase "current echoe1 year" 
as used In the s a i d s t a t u t e means, i n the s i t u a t i o n you des-
c r i b e j the school year commencing J u l y I f 1959 and ending 
June 3 0 , I960 . This 1 eaves the new board somewhat at the 
mercy of the o l d boards f o r the s a i d year but, as was s a i d 
i n the d e c i s i o n of our Supreme Court i n the case of State ex 
p i HfrrbcrAt, Vi K l y w e Coftmunfr tV, S^ho.oJ D i s t r i c t , 2^7 Iowa 
*ffcs, 72 H. IN. 2d 512, 515, "They are u s u a l l y composed of 
persons of i n t e g r i t y and high purpose." 

Very t r u l y yours, 

LEONARD C. ABELS 
A s s i s t a n t Attorney General 

kr 
Enclosures 



CONSER VAT I ON i GQm¥%$*\*n?& Hunt! ng Llcen se ~ ~ 
" C h i l d r e n " as used In Sec. TToTTy, Code"oT~Iowa, r e f e r s 
to f i r s t degree descendants and t h e r e f o r e i t i s not 
necessary f o r any son or daughter of an owner to o b t a i n 
a l i c e n s e In order to hunt on t h e i r f a t h e r ' s land. 

December 29, 1958 

Mr. Loren N. Brown 
County Attorney 
Osage, Iowa: 

Dear S l r : 

This w i l l acknowledge your request for an opinion as 

to whether o r not under the p rov i s ions of Sec. 110.17* Code o f 

1958, a son o f the owner o f land needs to procure a hunting 

l i cense to hunt on land owned by h i s f a ther , when that son does 

not l i v e upon or occupy any por t ion o f the land where he was 

hunt ing . 

That port ion o f Sect ion 110.17, Code of 1958, which 

Is re levant* provides as fo l lows: 

"Owners or tenants o f land, and the i r ch i l d ren , 
may hunt* f i s h , or trap upon such lands and may 
shoot ground squ i r r e l o r woodchucks upon adjacent 
roads without securing a l i c ense so to do , " 

The sole problem then Is whether the word " c h i l d r e n " 

In t h i s sect ion re fers to minors or descendants o f the f i r s t 

degree* 

There i s an absence o f author i ty In Iowa on the 

d e f i n i t i o n o f the word ^ c h i l d r e n " except In dea l ing with In­

her i tance* However, in other J u r i s d i c t i o n s t h i s problem has 

been met and a we!I-defined so lu t i on g iven. 



Mr. Lore*i N. Brown Oec, 29, 195© 

In Ml D o r y . f lnegan, 7 So \kQt 26 F l a 29 In 1890, the 

r u l e It conc ise ly stated* 

"The word ' c h i l d r e n ' when used i r respect ive of 
parentage* may denote that c l a s s of persons under 
the age o f twenty-one years as d i s t inguished from 
adults* but I ts ordinary meaning with respect to 
parentage i s sons and daughters o f whatever age." 

Courts throughout the nat ion are In harmony holding that 

the common meaning of " c h i l d " Is a descendant in the f i r s t degree 

and i t should be construed as such unless i t s context evidences 

a contrary Intention* 

Sect ion 4*1 (2) , Code o f 1958* provides* 

"Words arid phrases sha l l be con trued according 
to the context and the approved usage o f the 
language; but technica l words and phrases, and 
such others as may have acquired a pecu l ia r and 
appropriate meaning in law, sha l l be construed 
according to such meaning*" 

It Is my opinion that the word " c h i l d r e n " In Sec. 110,17* 

Cod© o f 1958, re fers to f i r s t degree descendants and therefore It 

would not be necessary for any son or daughter of an owner o r 

tenant o f land to obta in a l i cense in order to hunt on t h e i r 

f a t h e r ' s land. 

Yours t r u l y , 

JAMES K* GRJTTON 
Ass i s tant Attorney General 

JHGt RHHJ MM$ 



The a u t h o r i z a t i o n and approval of claims '\$fm~-^'~~*~±**">^'~ 
i purchase of a l l a r t i c l e s and sup p l i e s needed at 
/ the i n s t i t u t i o n under i t s c o n t r o l i s not delegable 

/ to a subordinate but must be exe r c i s e d by the Board 
of Control of State I n s t i t u t i o n s . 

However, those d u t i e s going to mode and form may be 
delegated to a subordinate, f o r example, the c l e r i c a l work 
to prepare that which i s substance which the Board must approv. 
and a u t h o r i z e . December 19, 1958 

Board o f Control 
of State i n s t i t u t i o n s 
LOCAL 

A t t e n t i o n ! Esther Wright, Sec r e t a r y . 
Dear Mrs. Wrlghta 

This w i l l acknowledge r e c e i p t of your l e t t e r 
set out as f o l l o w s : 

HThe question has r e c e n t l y a r i s e n In our 
o f f i c e r e l a t i v e to the l e g a l i t y o f the approv­
ing o f cla i m s f o r merchandise purchased f o r 
the i n s t i t u t i o n s under the s u p e r v i s i o n of the 
Board of C o n t r o l . 
" S e c t i o n 8.1**, paragraph two, of the 1959 Code 
o f Iowa, r e q u i r e s that a l l claims f o r merchandise 
purchased by the i n s t i t u t i o n s under the j u r i s ­
d i c t i o n of the Board of Control o f State i n ­
s t i t u t i o n s be " a u t h o r i z e d by an o f f i c e r or 
o f f i c i a l body having l e g a l a u t h o r i t y to so 
au t h o r i z e " , and Se c t i o n 218.52 r e q u i r e s s a i d 
Board to " a f f o r d a l l reasonable opportunity 
f o r c ompetition" on these purchases. Section 
218.56 permits the Board "from time to time 
to adopt and make o f record, r u l e s and r e g u l a t i o n s 
governing the purchase o f a l l a r t i c l e s and s u p p l i e s 
needed at the v a r i o u s i n s t i t u t i o n s " , 

"We f e e l that t h i s l a s t S e c t i o n o f the Code, 
namely 219.56, permits the Board to designate 
by such r u l e s and r e g u l a t i o n s adopted by them, 
the manner and form o f such approval as re q u i r e d 
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In Section 8,14, paragraph two, so that t h i s 
p a r t i c u l a r a c t i o n may be performed by a Board 
Member or one of t h e i r subordinates as t h e i r 
r e p r e s e n t a t i v e when so delegated by the Board. 
" W i l l you please g i v e us an o p i n i o n as t o whether 
o r not a l l a c t s i n the purchase o f s u p p l i e s f o r 
i n s t i t u t i o n s under t h e i r j u r i s d i c t i o n must be 
performed by a Board Member p e r s o n a l l y , or 
whether Se c t i o n 8,14 i s complied w i t h by a s s i g n i n g 
c e r t a i n regulated d u t i e s i n connection w i t h the 
a u t h o r i z i n g and buying o f such s u p p l i e s to a 
subordinate employee under the watchful eyes 
of the Board Members.,, 

S e c t i o n 8.14 ( 2 ) , Code of Iowa, 1958, provides 
that* 

"The s t a t e c o m p t r o l l e r before approving a c l a i m 
s h a l l determinet 
"2. That the c l a i m has been au t h o r i z e d by an 
o f f i c e r o r o f f i c i a l body having l e g a l a u t h o r i t y 
to so a u t h o r i z e and that the f a c t of such a u t h o r i ­
z a t i o n has been c e r t i f i e d to s a i d c o m p t r o l l e r by 
such o f f i c e r or o f f i c i a l body." 
Se c t i o n 218.52, Code o f Iowa, 1958, provides t h a t : 
"The board s h a l l , i n the purchase o f s u p p l i e s , 
a f f o r d a l l reasonable o p p o r t u n i t y f o r competition, 
and s h a l l give preference t o l o c a l d e a l e r s and 
Iowa producers when such can be done without 
l o s s to the s t a t e . " 
S e c t i o n 218,56, Code o f Iowa, 1958, provides t h a t j 
"The board s h a l l , from time t o time, adopt and 
make of rec o r d , r u l e s and r e g u l a t i o n s govern * 
ing the purchase o f a l l a r t i c l e s and s u p p l i e s 
needed a t the v a r i o u s i n s t i t u t i o n s , and the 
form, v e r i f i c a t i o n , and a u d i t o f vouchers f o r 
such purchases." 

The Board of Control o f St a t e I n s t i t u t i o n s i s 
c o n s t i t u t e d under Se c t i o n 217.1, 1958 Code of Iowa 
which In p e r t i n e n t p a r t provides: 
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"The board of c o n t r o l o f s t a t e i n s t i t u t i o n s 
s h a l l be composed of three e l e c t o r s o f the s t a t e , 
* * * * . Each member s h a l l devote h i s 
e n t i r e time to the d u t i e s o f h i s o f f i c e , * * * *," 

The L e g i s l a t u r e has conferred upon the Board of 
Control the power to enact r u l e s and r e g u l a t i o n s , the 
b i n d i n g e f f e c t being d e r i v e d from the sanction of the 
L e g i s l a t u r e i t s e l f . 42 Am. J u r . , P u b l i c A d m i n i s t r a t i v e 
Law, §49. 

A d d i t i o n a l l y in 42 Am. J u r . , supra, §73, i t i s 
st a t e d : 

" i t i s a general p r i n c i p l e of law, expressed i n 
the maxim 'delegatus non potest d e l e g a r e 4 , that 
a delegated power may not be f u r t h e r delegated by 
the person to whom such power i s delegated." 

And in 73 C.J.S., P u b l i c A d m i n i s t r a t i v e Bodies 
and Procedure, §57. i t i s s t a t e d : 

" i n general a d m i n i s t r a t i v e o f f i c e r s and bodies 
cannot a l i e n a t e , surrender, or abridge t h e i r 
powers and d u t i e s , and they cannot l e g a l l y confer 
on t h e i r employees o r ot h e r s a u t h o r i t y and func­
t i o n s which under the law may be ex e r c i s e d o n l y 
by them or by other o f f i c e r s o r t r i b u n a l s . A l * 
though mere m i n i s t e r i a l f u n c t i o n s may be delegated, 
in the absence of permissive c o n s t i t u t i o n a l o r 
s t a t u t o r y p r o v i s i o n , a d m i n i s t r a t i v e o f f i c e r s and 
agencies cannot delegate t o a subordinate or 
another powers and f u n c t i o n s which are d i s c r e t i o n a r y 
or q u a s i * j u d i c l a l i n c h a r a c t e r , or which r e q u i r e 
the e x e r c i s e of judgment; and subordinate o f f i c i a l s 
have no power w i t h respect to such d u t i e s . " 

A u t h o r I z i n q a c l a i m i s an a c t i n v o l v i n g d i s c r e t i o n 
and i s not merely m i n i s t e r i a l . Thus we come to the 
primary Question; Does S e c t i o n 218.56, supra, permit 
the board o f c o n t r o l to delegate i t s d i s c r e t i o n to a 
subordinate by the establishment of r u l e s and r e g u l a t i o n s 
p e r t a i n i n g to the same? 

Your a t t e n t i o n i s again d i r e c t e d to the s t a t u t e s , 
s p e c i f i c a l l y : S e c t i o n 8.6 ( 1 0 ) , 1958 Code of Iowa, 
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which provides In p e r t i n e n t part as f o l l o w s : 

"For the purpose of performing the d u t i e s of the 
comp t r o l l e r provided In t h i s chapter as ap p l i e d 
to the s t a t e board of c o n t r o l , the comptroller 
s h a l l assign an employee of h i s o f f i c e to check 
and audit a l l claims against the s t a t e board of 
co n t r o l before such claims are approved by the 
board. * * * * .ll (Underscoring 
added). 

i n view of the f o r e g o i n g , you are, t h e r e f o r e , 
advised as f o l l o w s : 

The power bestowed upon the Board of Control 
of State I n s t i t u t i o n s t o adopt and make of record 
r u l e s and r e g u l a t i o n s governing the purchase of 
a r t i c l e s and su p p l i e s f o r the va r i o u s I n s t i t u t i o n s 
under I t s J u r i s d i c t i o n and c o n t r o l and the form, 
v e r i f i c a t i o n and audit of vouchers f o r such purchases 
Is a l i m i t e d power going o n l y to the mode and form 
and dot'.to the substance. To hold otherwise would be 
out of harmony and Inconsistent with the l e g i s l a t i v e 

( expression of Intent p r e v a i l i n g in the sec t i o n s of 
the code he r e t o f o r e r e f e r r e d to and set out i n t h i s 
o p i n i o n . 

It Is ther e f o r e the o p i n i o n of t h i s w r i t e r t h a t : 
1. The a u t h o r i z a t i o n of claims and the approval 

of same Is not delegable to a subordinate but must be 
ex e r c i s e d by the Board of Control of State I n s t i t u t i o n s . 

2. Those d u t i e s going to mode and form may, however, 
be delegated to a subordinate, f o r example, the c l e r i c a l 
work e n t a i l e d in the pr e p a r a t i o n of the vouchers and 
cl a i m s , In other words, the mechanics of preparation of 
that which the Board of C o n t r o l , as a board, must approve 
and a u t h o r i z e . 

Very t r u l y yours. 

CARL H. PESCH 
A s s i s t a n t Attorney General. 

CHP:js 
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CONSERVATION?eSMMJS&iW - D i s p o s a l of equipment to be made pursuant to S e c t i o n 
19,23 w i t h the method and means of s a l e w i t h i n the d i s c r e t i o n of the Executive 
Council- { t MtJju^j dtnun, AX>f) >//$/r?)-#&f~/-

January 13, 1959 

Mr. Bruce F. S t i l e s , Director 
Stats Conservation Commission 
East 7th sod Court Avenue 
Das Hollies 8, lows 

Attention: Mr. H. W. Freed, Chief 

Dear S i r : 

Your l e t t e r of December 2, 1958 i s as follows: 

"In pest years the State Conservation Commission BIS held 
sn annual sale of surplus and worn-oat equipment by adver­
t i s i n g the i t e m to be sold and receiving sealed bids here 
i n the Central Office. 

By disposing of our worn-out and surplus equipment i n t h i s 
manner there were times when we received a f a i r l y good p r i c e 
f o r the items and other times i t was p r a c t i c a l l y a give 
away. 

So have had several discussions i n the o f f i c e as to the 
a d v i s a b i l i t y of changing our method of disposing of t h i s 
equipment. 

In the past a l l of t h i s equipment, such as outboard motors, 
beats, chain saws, etc,, were brought into the State F e i r -tund Building i n Oes Moines, where the Items weft open 

inspection f o r anyone interested. By doing t h i s we 
incurred soot expense i n transporting many of these items 
from the f a r corners of the state to Des Moines. 

Sometime tarin g the months of January or February 19S9, we 
would l i k e to bold a public taction i n a centrally located 
place i n each of our three d i s t r i c t s throughout the state. 
We f e e l that through advertising and possibly the potting 
of hand b i l l s that by holding a public auction and hart the 
prospective buyers bid on the various Items the department 
might r e a l i s e a better return on the disposal of t h i s equip­
ment. 
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We are requesting an opinion from you as to whether there 
i s anything i n the law which states that we cannot hold a 
public auction for the purpose above described. W i l l you 
please, at your e a r l i e s t convenience, l e t us know i f we 
can hold a public auction l e g a l l y . " 

In reply thereto, I wish to advise you that a f t e r our examination 

of the Code 1956, I f i n d no authorization f o r the Conservation Commission 

to dispose of the property outlined i n your l e t t e r . However, the disposal 

of t h i s property would be handled under the general statutes r e l a t i n g to 

disposal of state property found i n Seotlon 19.23, Code 1950. 

That Section reads aa follows: 

"19.23 Disposal of state property. Said council may disposa of 
any personal property when the same s h a l l , for any reason, be­
come unnecessary or u n f i t f o r further use by the state. 

The method and means of t h i s sale would be within the di s c r e t i o n of 

the Executive Council» 

Yours t r u l y , 

JAMES fi. GRITTON 
Assistant Attorney General 

JHGikt 



•A€6©WffiANG¥-;—BO^ffi—6F - D i s p o s a l of records. D i s p o s a l of bank statements" 
and c a n c e l l e d checks w i t h i n d i s c r e t i o n of the curator w i t h the chairman of 
the Board of Accountancy and Board of Trustees as provided f o r i n S e c t i o n 
303.10, Code of 1958. . 
, + January 13, 1959 

Mr. George H. Hansen, C.P.A. 
Secretary-Treasurer 
927 Davenport Sank Building 
Davenport, Iowa 

Dear S i r : 

Your l e t t e r of January 6 reads as follows; 

"We w i l l appreciate your advising us for how many years 
back we should keep old bank statements and cancelled 
cheeks for the Iowa Board of Accountancy. 

We w i l l obtain proper 'disposal form' from the Iowa State 
Department of History and Archives and l i s t thereon the 
contents we wish (and have permission) destroyed." 

I f i n d no s p e c i f i c provision contained i n Chapter 116 r e l a t i n g 

to the disposal of the records of your department. 

Pursuant to the provisions of Section 303.10, Code of 1956, the 

matter of disposition of these records would be within the disc r e t i o n 

of the curator after consultation with the chairman of the Board of 

Accountancy, with the approval of the Board of Trustees as therein 

provided. 

Yours t r u l y , 

JAMES R. GRITTON 
Assistant Attorney General 

JBGtkt 



C0NS£RVATI0N)€6M»®6*«1 -~T r l u ^ f e r f u n d s . Monies of the Fish and G ame 
Protection Fund can not be transferredand used for the operation of the 
Di v i s i o n of Lands and Waters. ( f^£L £ JMi^U^ 0^uJLtj 

January 13, 1959 

Mr. C. M. Frudden 
State Conservation Commissioner 
Green, Iowa 

Dear Sirs 
On a recent v i s i t to t h i s o f f i c e you Inquired of General Brbe 

whether the commission could take f i s h and gene money and use I t for 

the expenses of the Lands and Waters D i v i s i o n , 

In reply thereto, I wish to advise you that Section 107.19, 

Code of 1958 i s pertinent part provided as follows* 

"107.19 Expenditures. A l l funds accruing to the f i s h and 
game protection fund, except tho said equitable portion, 
s h a l l be expended s o l e l y i n carrying on the a c t i v i t i e s 
embraced i n the d i v i s i o n of f i s h and game.1*' 

And i n addition thereto. Section 107.21 provides In pertinent 

part as follows] 

"107.21 PiyjfMfl of, department. The department of conser­
vation, herein created, s h a l l consist of the following d i v i * 
3ions j 

1. A d i v i s i o n of f i s h and game which s h a l l include 
matters r e l a t i n g to f i s h and f i s h e r i e s , water­
fowl, game, fur-bearing and other animals, birds, 
and other w i l d l i f e resources. 

2. A d i v i s i o n of lands and waters which s h a l l Include 
matters r e l a t i n g to state waters, state parks, 
forests and fo r e s t r y , and lakes and streams, includ­
ing matters r e l a t i n g to i c o n i c , s c i e n t i f i c h i s t o r i ­
c a l , archaeological, and recreational matters. 
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I m therefore, of the opioioa that the f i a h aad game protection 

fund can be used only on a c t i v i t i e s embraced i n the d i v i s i o n of f l a b and 

game as set out i n 107.210). 

Yours t r u l y . 

JAMES H, G8ITX0N 
Assistant Attorney General 

JHG-.kt 



A p p l i c a n t f o r poor r e l i e f who i s q u a l i f i e d as a poor person w i t h i n 
the terms of §252.1, Code 1958, i s e n t i t l e d to r e l i e f i r r e s p e c t i v e 
of the cause of the Improvidence, Including unemployment by reason 
of the a p p l i c a n t being on s t r i k e . Such f a c t may be an element In 
determining whether the a p p l i c a n t i s a s t a t u t o r y poor person, 
JJ*. J*rt? (It. '/r/*r) # 3-9-/-

J (/January 5, 1959 

Mr. M a r t i n D. L a i r 
S c o t t County Attorney 
Davenport, Iowa 
Dear S i r s 

This w i l l acknowledge r e c e i p t of yours In which you sub­
m i t t e d the f o l l o w i n g ? 

I f i n d i t necessary to request the opi n i o n of 
your o f f i c e w i t h respect to the f o l l o w i n g problem 
which has been presented to the Board of Super­
v i s o r s of t h i s county. 
"The Board of Supervisors has been approached by 
the r e p r e s e n t a t i v e s of the United Auto Workers 
r e l a t i v e to the p o s s i b i l i t y of the County g i v i n g 
a s s i s t a n c e to t h e i r members who are c u r r e n t l y 
engaged In a s t r i k e against the I n t e r n a t i o n a l 
Harvester Company of Rock I s l a n d , I l l i n o i s . 
"The Board d e s i r e s to know whether p u b l i c funds 
can be expended f o r the purpose of f u r n i s h i n g 
r e l i e f to I n d i v i d u a l s who a c t u a l l y have Jobs, 
but are prevented from working because of the 
d e c i s i o n of the Union t o c a l l a s t r i k e . 
"As the matter Is of urgent concern to the I n d l -
v l s u a l s a f f e c t e d , your e a r l y r e p l y w i l l be much 
appr e c i a t e d . " 
In r e p l y thereto I advise as f o l l o w s . Poor r e l i e f i s 

bestowed under the p r o v i s i o n s of S e c t i o n 252.33, p r o v i d i n g as 
f o l l o w s : 

"ApplIcat Ion f o r r e l i e f . The poor may make 
a p p I i c a t l o n f o r r e l l e t to a member of the board 
of s u p e r v i s o r s , or to the overseer of the poor, 
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or t o the t r u s t e e s of the township where they 
may be. If a p p l i c a t i o n be made t o the township 
t r u s t e e s and they are s a t i s f i e d t h a t the a p p l i ­
cant Is In such a s t a t e of want as r e q u i r e s r e -
l l e f a t the p u b l i c expense, they may a f f o r d such 
temporary r e l i e f , s u b ject t o the approval of the 
board of s u p e r v i s o r s , as the n e c e s s i t i e s of the 
person r e q u i r e and s h a l l r e p o r t the case f o r t h ­
w i t h to the board of s u p e r v i s o r s , who may con­
t i n u e or deny r e l i e f , as they f i n d cause." 

And who Is a poor person e n t i t l e d to make such a p p l i c a t i o n Is 
de f i n e d In Se c t i o n 252.1, Code 1958, p r o v i d i n g as f o l l o w s : 

"'Poor person' def ined. The words 'poor' and 
•poor person* as used i n t h i s chapter s h a l l be 
construed to mean those who have no property, 
exempt or otherwise, and are unable, because of Eh y s l c a t o r mental d i s a b i l i t i e s , t o earn a l i v i n g 
y l a b o r ; but t h i s s e c t i o n s h a l l not be construed 

to f o r b i d a i d t o needy persons who have some 
means, when the board s h a l l be of op i n i o n that 
the same w i l l be conducive to t h e i r w elfare and 
the best I n t e r e s t s of the pu b l i c , * 1 

C l e a r l y the cause of the improvidence i s n e i t h e r e x p r e s s l y 
nor i m p l i e d l y made a reason f o r d e n i a l of r e l i e f , and such ground 
f o r r e f u s a l of r e l i e f has not been recognized by the c o u r t s . S i g ­
n i f i c a n t statements of the r u l e f o l l o w . 

In the case of Amherst v. Hoi 1 I s , 9 N, H. 109, I t Is s t a t e d ; 
"The s t a t u t e , r e l a t i v e to the support and 
maintenance of the poor, p r o v i d e s , that 'when 
any person In any "town In t h i s s t a t e s h a l l be 
poor and unable t o maintain him "or h e r s e l f , 
such person s h a l l ba r e l i e v e d and maintained by 
'the overseers of the poor o f the town where such 
person " s h a l l happen to be.' There Is no excep­
t i o n because the I n a b i l i t y may have a r i s e n from 
the Improvidence of the p a r t y , o r from any other 
cause1 and imprisonment f o r debt c e r t a i n l y does 
not f u r n i s h a reason why a person should not be 
r e l i e v e d , If poor and unable t o maintain him-
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s e l f . It Is true t h a t , in such case, so long as 
the imprisonment l a s t s , the pauper cannot be r e ­
moved; and the town where he has h i s settlement 
may thus be compelled t o provide f o r h i s support 
under more unfavorable circumstances than they 
might do i f they could make p r o v i s i o n f o r h i s 
support w i t h i n t h e i r own l i m i t s . But t h i s w i l l 
not warrant us in making art exception to the 
broad language of the s t a t u t e , i f the person thus 
Imprisoned can be regarded as a pauper." 
The case of S t . Johnsbury to. Water f o r d , 15. V*t, 699, states? 
"3. We t h i n k the charge, In regard to Howell's 
a b i l i t y t o support h i s w i f e , c o r r e c t . He had 
e f f e c t u a l l y disposed of a l l h i s property) and the 
movde was unimportant, as I t was b i n d i n g upon him, 
and upon a l l o t h e r s , unless done to defeat t h e i r 
r i g h t s , which i t does not appear was attempted to 
be shown in the present case. 
"k. The d e c l a r a t i o n s of Rowell, the husband of 
the pauper, were mere hearsay. 
"5. As to the sums pai d t o K i r b y , and at the Insane 
asylum, they cannot be o b j e c t e d t o , as they d i d not 
increase the expense of her<vmalntenance. And If the 
expense had been p o s i t i v e l y i n c r e a s e d , by sending 
an Insane pauper to the asylum, I have no doubt, I t 
would, under the present enlightened views, upon 
the most j u d i c i o u s and humane mode of t r e a t i n g such 
cases, be considered necessary expense of comfortable 
support. I t r u s t , indeed, the s t a t e Is not prepared 
to e s t a b l i s h a system of treatment of Insane paupers, 
which would be esteemed d i s g r a c e f u l In the case of 
r e l a t i v e s of s u f f i c i e n t a b i l i t y . 

"6. The expense of c l o t h i n g , destroyed by the 
pauper, was not o n l y necessary, but indispensable 
to decency. This expense must be borne somewhere. 
Of course I t must come where the p r i n c i p a l burden 
of expense of maintenance f a l l s . " 
The Supreme J u d i c i a l Court of Maine, In Hutchinson v. 

Inhabitants of Carthage, 73 A. 8 2 6 , s t a t e d : 
" * * * I t Is immaterial whether the person In 
need i s brought Into that c o n d i t i o n by quarantine, 
n e g l e c t of t h e board of h e a l t h , or otherwise, In­
asmuch as i t i s the f a c t of the s i t u a t i o n , not the 
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method of producing I t , that r e q u i r e s the a c t i o n 
of the o f f i c e r s . " 
In the case of Town of New H a r t f o r d v. Town of Canaan, 

52 Conn. 160, the Court s a i d : 
"There was another suggestion made during the 
argument In behalf of the defendant which we can­
not accept, and that I s , that want occasioned by 
Intemperance and Improvidence does not create 
such a n e c e s s i t y as c a l l s f o r r e l i e f from the 
town. Our laws f o r the r e l i e f of the poor, whether 
considered In t h e i r l e t t e r or t h e i r s p i r i t , take 
no cognizance of the o r i g i n and causes of poverty, 
but only of I t s e x i s t e n c e . " 

The Supreme Court of M i s s o u r i , i n Jennings v. C i t y of 
S t . L o u i s , et a l , 58 S. W. 2d 979. 87 A. L, R. 369, s t a t e d : 

"Taxes - f o r what purpose - unemployment r e l i e f . 
"The good of s o c i e t y demands that when a person 
•Is without means, and unable, on account of some 
b o d i l y or mental i n f i r m i t y , o r other unavoidable 
cause, to earn a l i v e l i h o o d , ' he Is e n t i t l e d to 
be supported a t the expense of the p u b l i c . ' I t Is 
Immaterial how the a l l e g e d pauper i s brought Into 
need, as I t Is the f a c t of the s i t u a t i o n and not 
the method of producing I t that Is Important.' 'So 
the f a c t that a person's want Is the r e s u l t of 
gross intemperance does not prevent him from 
se c u r i n g r e l i e f as a pauper.' 'An able-bodied man, 
who can, i f he chooses, o b t a i n employment which 
w i l l enable him t o maintain h i m s e l f and f a m i l y , 
but refuses to accept employment. Is not e n t i t l e d 
to p u b l i c r e l i e f , though r e l i e f may be properly 
extended t o the wives and c h i l d r e n of such men.'" 

And the r u l e i s s t a t e d In V o l . k\, page 693* Am. J u r . t i t l e 
Poor and Poor Laws, as f o l l o w s : 

" I t Is immaterial how the a l l e g e d pauper Is brought 
Into need, f o r It Is the f a c t of the s i t u a t i o n and 
not the method or producing i t that i s Important. So, 
the f a c t that a person's want Is t h * r e s u l t of gross 
intemperance does not prevent him from securing r e ­
l i e f as a pauper." 
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And there Is reasonable i m p l i c a t i o n that t h i s Is the r u l e 
In Iowa In the f o l l o w i n g statement from the case of Polk County v. 
Owen. 187 Iowa 220, 17^ N. W. 99» 

"The defendant Mrs. Robt. Owen was asked whether 
there had been any need of the son*s making ap-
p l l c a t l o n f o r c h a r i t y because of her r e f u s a l to 
a s s i s t the son t o a l l the n e c e s s i t i e s of l i f e . 
O b j e c t i o n that t h i s was incompetent. I r r e l e v a n t , 
and immaterial, and c a l l e d f o r the conclusion 
of the w i t n e s s , was sustained. We hold that 
the question c a l l e d f o r a nonpermlsslble c o n c l u ­
s i o n , and was an attempt to usurp the province 
of the j u r y . " 

A search of l e g a l a u t h o r i t i e s d i s c l o s e s no precedent h o l d ­
ing that a person on s t r i k e under the c o n d i t i o n s set f o r t h In 
your l e t t e r Is a poor person e n t i t l e d to poor r e l i e f . In t h i s 
s t a t e of the law and In answer to your question, I t h e r e f o r e advise 
that p u b l i c funds can only be expended f o r r e l i e f to persons who 
q u a l i f y under the p r o v i s i o n s of Sec. 252.1, repeated here as 
f o l l o w s ; 

"'Poor person' defIned. The words 'poor' and 
•poor person' as used i n t h i s chapter s h a l l be 
construed t o mean those who have no property 
exempt o r otherwise, and are unable, because of 
p h y s i c a l o r mental d i s a b i l i t i e s , t o earn a l i v i n g 
by l a b o r ; but t h i s s e c t i o n s h a l l not be construed 
to f o r b i d a i d t o needy persons who have some 
means, when the board s h a l l be of op i n i o n that 
the same w i l l be conducive to t h e i r w e l f a r e and 
the best I n t e r e s t s of the p u b l i c . " 

as Chapter 252 and s p e c i f i c s e c t i o n s h e r e i n mentioned have been 
i n t e r p r e t e d by our Court. See Polk County v. Owen, 187 Iowa 220, 
t7^ N. W. 99» and Hamilton County v. H o l l l s , \k\ Iowa 477, H 9 
N. W. 978. 
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Whether unemployment r e s u l t i n g from a s t r i k e c a l l e d by 
a union i s an element to be considered In determining whether the 
a p p l i c a n t i s such a poor person as t o f a l l w i t h i n the terms of 
the s t a t u t e Is a question of f a c t f o r determination by the County 
Board of S u p e r v i s o r s . 

Very t r u l y yours, 

NORMAN A, ERBE 
Attorney General of Iowa 

< HAEiMKB 



AGRICULTURE: 

An edible frozen product resembling ice cream made exclusively 
from vegetable o i l s i s not an adulteration within the contemplation 
of Section 190.5, and i f not sold under the name of one of the 
defined a r t i c l e s of food i n Chapter 190 i s saleable i n Iowa i f 
not adulterated within the meaning of 190.3 but i s labeled within 
the provisions of Section 189.9, Code 1958. /'^^/ u^f' £ZJj? 

ty. f\f; '/Ml Si) tf S7-/-2S- <? 

January 19, 1959 

Mr. L. B. Liddy, Chief 
Dairy and Food D i v i s i o n 
Iowa Department of Agriculture 
L O C A L 

Dear Mr. Liddyt 

We have yours of January 14 as follows: 

"This department i s i n receipt of a l e t t e r of 
inquiry from a major manufacturer of dairy 
products requesting information as to the l e g a l i t y 
of a frozen product i n the semblance of ice cream 
manufactured e n t i r e l y from vegetable o i l s which 
they expect to manufacture and of f e r for sale i n 
the State of Iowa. 

"we d i r e c t your attention to Section 190.5 of the 
1958 Code of Iowa which states as follows: 

'Adulteration with f a t s and o i l s . No milk, 
cream, skimmed milk, buttermilk, condensed or 
evaporated milk, powdered or desiccated milk, 
condensed skimmed milk, i c e cream, or any f l u i d 
derivatives of any of them s h a l l be made from 
or have added thereto any f a t or o i l other than 
milk f a t , and no product so made or prepared s h a l l 

•; be sold, offered or exposed f o r said, or possessed 
with the intent to s e l l , under any trade name or 
other designation of any kind. 

"We would also l i k e to c a l l your attention to Section 
190.9 of the 1958 Code which states as follows: 
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'Sale by f a l s e name. No person s h a l l o f f e r or 
expose f o r sale, s e l l , or d e l i v e r any a r t i c l e of food 
which i s defined i n t h i s chapter under any other name 
than the one herein s p e c i f i e d or o f f e r or expose f o r 
sale, s e l l , or del i v e r any a r t i c l e of food which i s 
not defined i n t h i s chapter under any other naa» than 
i t s true name, trade name, or trade-mark name.' 

"Would you kindly advise us at your e a r l i e s t possible 
convenience i f either of these Sections would, i n your 
estimation, preclude the manufacture and sale i n the 
State of Iowa of a product made i n the semblance of 
Ice cream from vegetable o i l , x x x x. 

In response thereto, I advise as follows. Since the facts 
of your l e t t e r indicate that the frozen product to which you 
r e f e r , while resembling i c e cream, does not contain any of the 
milk products indicated i n 190.5, Code of 1958, we f e e l that 
same could i n no way be considered an adulteration. 

A d d i t i o n a l l y , since the product referred to i s not one 
"defined In t h i s chapter" (that l a , Chapter 190) and presumably 
w i l l be sold ander i t s true name, trade name, or trade-mark 
name, i t i s our opinion that the same i s not i n v i o l a t i o n 
of Section 190.9 either. 

I t would appear that i f the product mentioned i s wholesome, 
i t meets the requirements of Section 191.1 and as a r e s u l t 
i s marketable i n Iowa, i f i t meets the labeling requirements 
of Section 189.9. 

P Very t r u l y yours. 

FEF:kr 

FREEMAN B. FORREST 
Assistant Attorney General 



MOTOR V£H|CLE5:ra^S==FftW- P e r s o n s l i c e n s e d as d i s t r i b u t o r s under 
D i v i s i o n I o f Chapter 32^, Code 1958, a r e not s u b j e c t to the 
p e r m i t p r o v i s i o n s c o n t a i n e d i n §S 32H-.52, 321+.53» 

The t e s t i s not whether a t r u c k i s l i c e n s e d ( r e g i s t e r e d ) 
as an Iowa v e h i c l e but r a t h e r whether the owners of s a i d t r u c k s 
a r e d i s t r i b u t o r s l i c e n s e d under D i v . I Chapter 32^-, Code 1958. 

it S9- 3- / 
J a n u a r y 26, 1959 

M. L. Abrahamson 
Treasurer of State 
L O C A L 

At t e n t i o n s Charles R. Dayton, 
Deputy Treasurer 

Dear S i r : 
T h i s w i l l acknowledge r e c e i p t of your l e t t e r under date 

o f January 2 2 , 1959, set out ae f o l l o w s ! 
"An Iowa l i c e n s e d D i s t r i b u t o r has requested an Inden-
t i f i c a t i o n Card to c a r r y on h i s cab to permit him to 
come i n t o the State with more than twenty g a l l o n s of 
f u e l . The question i s . — i s i t l e g a l to grant the 
Iowa l i c e n s e d D i s t r i b u t o r permission to enter the 
State with more than twenty g a l l o n s o f . f u e l by per­
m i t t i n g him to purchase an I d e n t i f i c a t i o n Card or 
i n your o p i n i o n does the law r e q u i r e that he o b t a i n a 
Permit as defln&d under D i v i s i o n III of the Motor 
V e h i c l e Fuel Tax Law. 

i n your o p i n i o n i s i t l e g a l f o r a l l Iowa l i c e n s e d 
t r u c k s to be permitted to enter the State without 
a Permit as defined under D i v i s i o n I I I of the Motor 
V e h i c l e Fuel Tax Law*° 
Se c t i o n 32^.52 , Code 1958, provides* 
" F u e l s imported in supply tanks o f motor v a h j c l e s . 
No person s h a l l b r i n g i n t o t h i s s t a t e in the f u e l 
supply tanks of a motor v e h i c l e , or any other con* 
t a i n e r , regardless of whether or not the supply 
tank8 are connected to the motor of the v e h i c l e , 
any motor f u e l or s p e c i a l f u e l to be used in the 
o p e r a t i o n of the v e h i c l e In t h i s s t a t e unless he 
has paid or made arrangements i n advance with the 
t r e a s u r e r f o r payment o f Iowa f u e l taxes on the 
gallonage consumed In o p e r a t i n g the v e h i c l e In t h i s 
s t a t e s except that t h i s d i v i s i o n s h a l l not apply to 
a p r i v a t e passenger automobile. 

S?- 3 - / 
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Any p e r s o n who b r i n g s i n t o t h e s t a t e i n tho f u e l 
s u p p l y t a n k s o f a motor v e h i c l e more th a n twenty 
g a l l o n s o f motor f u e l o r s p e c i a l f u e l i n v i o l a t i o n 
o f the p r o v i s i o n s op ' t h e * p r o c a d i n g p a r a g r a p h i s 
g u i l t y o f a misdemeanor and upon c o n v i c t i o n s h a l l 
be f i n e d not more t h a n one hundred d o l l a r s o r s h a l l 
be i m p r i s o n e d i n the c o u n t y j a i l not more th a n t h i r t y 
d a y s . " 

S e c t i o n 32*f .53i Code 1958, p r o v i d e s : 
"Perm!t--8ond. The advance arrangements r e f e r r e d t o 
i n the p r e c e d i n g s e c t i o n s h a l l i n c l u d e the p r o c u r i n g 
o f a p e r m i t and may i n t h e d i s c r e t i o n o f the t r e a s u r e r 
i n c l u d e th e p o s t i n g o f a s u i t a b l e i n d e m n i t y bond i n 
a sum to be fixed^Jby th e t r e a s u r e r t o a s s u r e the 
r e q u i r e d r e p o r t i n g , t a x payments and t h e k e e p i n g o f 
r e q u i red r e c o r d s * 

P e r m i t may be o b t a i n e d upon a p p l i c a t i o n t o the t r e a s ­
u r e r . The t r e a s u r e r s h a l l charge a f e e o f one d o l l a r 
f o r each p e r m i t i s s u e d * The h o l d e r o f . a p e r m i t under 
t h i s d i v i s i o n s h a l l have t h e p r i v i l e g e o f b r i n g i n g 
i n t o t h i s s t a t e i n t h e f u e l s u p p l y t a n k s o f motor 
v e h i c l e s any amount o f motor f u e l or s p e c i a l f u e l t o 
be used i n the o p e r a t i o n o f t h e v e h i c l e s and f o r 
t h a t p r i v i l e g e s h a l l pay Iowa motor f u e l or s p e c i a l 
f u e l t a x e s * 

Each v e h i c l e o p e r a t e d i n t o o r t h r o u g h Iowa i n i n t e r ­
s t a t e o p e r a t i o n s u s i n g motor f u e l or s p e c i a l f u e l 
a c q u i r e i n any o t h e r s t a t e s h a l l c a r r y i n or on each 
v e h i c l e a d u p l i c a t e o r e v i d e n c e o f the p e r m i t r e q u i r e d 
i n t h i s s e c t i o n * A f e e not t o exceed t w e n t y - f i v e c e n t s 
s h a l l be charged by t h e t r e a s u r e r f o r each d u p l i c a t e 
o r o t h e r e v i d e n c e o f p e r m i t i s s u e d by him." 

S e c t i o n 32^.56 , Code 1958, p r o v i d e s : 
"Not a p p l i c a b l e to d i s t r i b u t o r s . ; The p r o v i s i o n s o f 

- t h i s d i v i s i o n s h a l l not a p p l y t o d i s t r i b u t o r s l i c e n s e d 
under d i v i s i o n I o f t h i s c h a p t e r . D i s t r i b u t o r s so 
l i c e n s e d s h a l l r e p o r t and pay the t a x on motor f u e l 
and on s p e c i a l f u e l consumed i n p r o p e l l i n g v e h i c l e s 
o n . t h e p u b l i c highways o f t h i s s t a t e a s . p r o v i d e d f o r 
r e s p e c t i v e l y i n d i v i s i o n s I and I I . " 
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As you a r e w e l l aware, t h e f o r e g o i n g code s e c t i o n s appear 
w i t h i n and under D i v i s i o n i l l o f Ch a p t e r 32^. Code 1953* S a i d 
d i v i s i o n i s o t h e r w i s e known ae the " I n t e r s t a t e F u e l Use Tax 
taw" • 

In r e p l y t o your f i r s t q u e s t i o n I would a d v i s e you as 
f o l l o w s . The p e r m i s s i o n f o r a d i s t r i b u t o r l i c e n s e d under D i v i ­
s i o n I o f Chapter 32*N Code 195&. to e n t e r the s t a t e w i t h more 
than twenty g a l l o n s o f motor f u e l o r s p e c i a l f u e l i n t h e f u e l 
s u p p l y t a n k s o f a motor v e h i c l e , w i t h o u t prepayment o f t h e t a x 
o r making arrangements f o r payment t h e r e o f i n advance, i s 
e x p r e s s l y g r a n t e d by s t a t u t e . S e c t i o n 32*f»56, s u p r a . The law 
does not r e q u i r e t h a t a d i s t r i b u t o r l i c e n s e d under D i v i s i o n I 
o f C h a p t e r 32*f» Code 1956, o b t a i n a p e r m i t ae d e f i n e d and p r o ­
v i d e d f o r under S e c t i o n 32^.53» s u p r a . 

In r e p l y t o your second q u e s t i o n i would a d v i s e you t h a t 
i t i s not a q u e s t i o n o f whether t h e t r u c k s a r e l i c e n s e d 
( r e g i s t e r e d ) i n t h e S t a t e o f Iowa but r a t h e r , whether t h e 
owners o f s a i d t r u c k s a r e d i s t r i b u t o r s l i c e n s e d under D i v i s i o n I 
o f C h a p t e r 321** Code 1958. 

V e r y t r u l y y o u r e , 

CARL H. PESCH 
A s s i s t a n t Attorney General 

CHP.kt 



Member of County Conservation Board unauthorized to a l s o be a 
member of the State Conservation Commission. §111A.4(3), 1958 
Code, makes these p o s i t i o n s incompatible. 

January 13, 1959 

Mr. M a r t i n 0. L e l r 
S c o t t County Attorney 
Davenport, Iowa 
My dear M a r t i n : 

R e f e r r i n g to your o r a l request as to whether a member 
of the County Conservation Board may a l s o be a member of the 
Sta t e Conservation Commission, I would advise you that In my 
op i n i o n occupancy of these two o f f i c e s at the same time Is un­
au t h o r i z e d . If such a s i t u a t i o n e x i s t e d the member of the 
County Board when a member of the St a t e Conservation Commis­
si o n would be s i t t i n g In review of h i s own a c t s . Section 
111A.4, subsection J-;. 1958 Code, p r o v i d i n g as f o l l o w s : 

"The county conservation board s h a l l f i l e w ith 
and o b t a i n approval of the s t a t e conservation 
commission on a l l proposals f o r a c q u i s i t i o n of 
land, and a l l general development plans and pro­
grams f o r the Improvement and maintenance there­
of before any such program i s executed." 

makes these p o s i t i o n s incompatible. 
Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

OStMKB 



February 24, l959 

Senator D. C. Nolan 
Senate Chamber 
B u i l d i n g 
My dear CI i f f : 

Concerning yours of the 21st Inst, with respect to the 
d i s c r e t i o n , i f any, possessed by the Superintendent of Banking 
or the Bank Board in Issuing or denying a p p l i c a t i o n s f o r s t a t e 
bank chapters i f the a p p l i c a n t s have otherwise f u l l y complied 
w i t h the s t a t u t o r y requirements, I would advise you i n f o r m a l l y 
the f o l l o w i n g . 

The 38th General Assembly, by Section 1 of Chapter 236, 
e x p r e s s l y conferred such power on the Superintendent of Banking. 
Upon h i s r e j e c t i o n of an a p p l i c a t i o n , according to the s t a t u t e , 
the a p p l i c a n t s had the r i g h t to appeal to the Committee on Re­
trenchment and Reform, whose order was f i n a l and c o n c l u s i v e . 
However, t h i s s e c t i o n of Chapter 236 was provided not to be in 
f o r c e and e f f e c t a f t e r December 31, 1920. This s t a t u t e was the 
subject of an o p i n i o n of t h i s Department appearing in the Report 
f o r 1919-1920 at page 196. The headnoteto the o p i n i o n s t a t e d 
th i s: 

"The Superintendent of Banking i s to determine 
. whether a new bank i s necessary or i t s o f f i c e r s 

or stockholders proper persons to conduct a bank 
under the p r o v i s i o n s of chapter 236, acts of 
38th General Assembly.*• 



( 
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The present power of the Superintendent of Banking over 
banks and t h e i r o r g a n i z a t i o n s i s provided in Section 52lf.lC, I958 

Code, which now provides as f o l l o w s : 
"Duties and powers. The superintendent of 
banking s h a l l be the head of the banking de­
partment of Iowa and s h a l l have general con­
t r o l , s u p e r v i s i o n , and d i r e c t i o n of a l l banks 
and t r u s t companies incorporated under the 
laws of Iowa, and s h a l l be charged w i t h the 
execution of the laws of t h i s s t a t e r e l a t i n g 
to banks and banking. The o r g a n i z a t i o n and 
r e o r g a n i z a t i o n of s t a t e and savings banks and 
t r u s t companies s h a l l be subject to the ap­
proval of the superintendent of banking. 
,JHe s h a l l have power to adopt and promulgate 
such rule*, and r e g u l a t i o n s as In h i s o p i n i o n 

( w i l l be necessary to p r o p e r l y and e f f e c t i v e l y 
c a r r y out and enforce the p r o v i s i o n s of t h i s 
s e c t i o n . " 
This provi&Jon f o r the Superintendent's approval of banking 

o r g a n i z a t i o n s i s consented upon by a note appearing in Volume 33. 
iowa Law Review, page 3S0, where i t i s s t a t e d : 

"The l i c e n s i n g power of the department i s de­
l i m i t e d by a rather broad standard with respect 
to c r e d i t unions and small loan companies, and 
c e r t a i n f i n d i n g s must be made before the grant 
or r e f u s a l of a l i c e n s e . But current s t a t u t e s 
provide merely that the l i c e n s i n g of s t a t e and 
savings banks and cooperative banks ' s h a l l be 
subject to the approval of the superintendent 
of banking.' At one time such a p r o v i s i o n was 
s e r i o u s l y questioned as an I n v a l i d d e l e g a t i o n % 

of l e g i s l a t i v e power to an e x e c u t i v e depart­
ment. However, the tendency has been to recog­
n i z e the need f o r ever greater a d m i n i s t r a t i v e 
d i s c r e t i o n and power as the f u n c t i o n s of govern­
ment have become more complex. Iowa, in s u s t a i n ­
ing broad grants of l i c e n s i n g power, seems to 
have been a leader In r e c o g n i z i n g t M s need. 
The v a l i d i t y of preannounced p r i n c i p l e s , 
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whether in the form of r u l e s or a d m i n i s t r a t i v e 
standards, employed by the l i c e n s i n g o f f i c i a l 
h imself to guide h i s determinations has been 
denied in some j u r i s d i c t i o n s as the e x e r c i s e of 
a l e g i s l a t i v e f u n c t i o n . Iowa has taken the 
opposite view on t h i s q u e s t i o n , and i t should 
be proper f o r the banking department, so long 
as i t acts w i t h i n the c o n f i n e s of the broad 
l e g i s l a t i v e d e l e g a t i o n , to p r e s c r i b e r u l e s and 
r e g u l a t i o n s by which a l l a p p l i c a t i o n s f o r c e r t i ­
f i c a t e s of a u t h o r i t y to organize s t a t e or savings 
banks s h a l l be t e s t e d . " 

And see Noble v. Engl}sh. 183 Iowa 893, 167 N. W. 629. With respect 
to the rule-making power provided in Section 524.10, It i s s t a t e d 
in Volume 33» Iowa Law Review, page 379, the f o l l o w i n g : 

"The broad power given the department under Iowa 
Code §524,1Q (1946) to issue r u l e s of general 
a p p l i c a b i l i t y and f u t u r e e f f e c t does not appear 
to have been e x t e n s i v e l y u t i l i z e d . The only ap­
parent evidence of i t s e x e r c i s e Is a p u b l i c a t i o n 
of the department, Iowa Department of Banking, 
Rules of Sound Banking f o r Iowa Chartered Banks 
(1942). These ' r u l e s ' are not couched in manda­
to r y terms. The foreword s t a t e s : 'The f o l l o w i n g 
w el1-establIshes Rules of Sound Banking are o f ­
f e r e d as guides to b e t t e r management of Iowa 
banks. F u l l cooperation by voTuntarIly adopt­
ing them as sound workable suggestions f o r suc­
c e s s f u l management i s expected. 1 ( i t a l i c s sup­
p l i e d . ) If the r u l e s are not f o l l o w e d , however, 
the bank may be found to be 'conducting i t s 
business in an unsafe manner,' Iowa Code 
§528.29 (1946), which the superintendent s h a l l 
order stopped, i f h i s demand i s not complied 
w i t h , the r e s u l t may be the c l o s i n g and l i q u i d a ­
t i o n of the bank. hd. §528.32. 

And I t i s a l s o observed w i t h respect to that power on page 382 of 
such annotations the f o l l o w i n g : 

"Such r e g u l a t i o n s have been o u t l i n e d in Iowa 
Department of Banking, Rules of Sound Banking 
f o r Iowa Chartered Banks 3-4 (1942). New bank 
c h a r t e r s w i l l be approved only ' a f t e r due con­
s i d e r a t i o n of p u b l i c n e c e s s i t y and convenience; 
character and a b i l i t y of proposed management; 
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p o t e n t i a l earning power , . . and only when 
c a p i t a l s t r u c t u r e i s s u f f i c i e n t to q u a l i f y the 
proposed bank f o r membership i n the Federal De­
p o s i t Insurance C o r p o r a t i o n . 1 Whether t h i s 
standard w i l l be i n f l e x i b l y f o l l o w e d i s a ques­
t i o n a d m i t t i n g of some doubt in view of the i n ­
formal nature of t h i s p u b l i c a t i o n . " 
It does not appear that t h i s Department has ever issued 

an o p i n i o n addressed t o t h i s p a r t i c u l a r question. I hope t h i s 
i s h e l p f u l . 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

OStMKB 



A proposed b i l l (58 G„ A., House F i l e 142) adding "vehicles used for 
delivering and s e l l i n g foods d i r e c t l y to the consumer" as an additional 
d e f i n i t i o n of "food establishment" i n Section 170.1 (6), does not 
place such a burden upon interstate commerce as to render the dame 
unconstitutional, (forre$+ io P e y t e , $t- tfef.} o2/jy/y?)p 5?-

Fsbruaxy 24, 1959 

Representative Donald V. Doyle 
Bouse of Representatives 
L O C A L 
Dear S i r : 

I am i n receipt of your inquiry concerning House F i l e 142 as 
follows: 

"I am on the sab^conmlttee of Bouse F i l e 142; enclosed 
herewith i s a copy of said b i l l . On Section one of said 
b i l l provides a license on vehicles i s clearly referred to 
as direct s e l l i n g and i n many eases i t w i l l f a l l , under the 
direct provisions of the Interstate Coranerce. 

"I understand the United States Supreme Court and 
higher State Courts have repeatedly decided that no 
state or c i t y has the right to collect license fees 
froa any person engaged in direct s e l l i n g under the pro­
vision of Interstate Conaerce. (Real S i l k Hosiery B i l l s 
vs. City of Portland 260 U.S. 325, Breanan vs. Tltusvillo 
153 0. S. 269, Bobbins vs. Taxing D i s t r i c t 120 0. S. 489, 
Rearick vs. Pa. 203 U.S. 507, Crenshaw vs. Arkansas 227 U.S. 
389). 

"I would appreciate an Attorney General's opinion on 
Section one of House F i l e 142,** 
In response thereto, I would advise that, as your letter points 

out, the general rule i s that any burden placed upon goods in inter­
state coffltnerco by a state statute Interferes with the free flow of 
comaerce so as to render the sans invalid. 

59- 2 - X 
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Of equal recognition i s the rule that i f a statute can f a i r l y 
be called an exercise of the police power upon a subject union the 
states have the right to legislate, the fact that i t puts a limitation 
on what i s otherwise interstate commerce does not necessarily render 
i t invalid, (See 11 Am. Jur. page 1003 and numerous eases cited 
thereat). 

Hie proposed legislation would amend chapter 170 of the 1958 Code 
of Iowa. This chapter concerns i t s e l f with hotels, restaurants, and food 
establishments and i s clearly concerned with a topic which generally may 
be the subject of state police power regulation. 

Sore particularly, the h i l l provides that "vehicles used for 
delivering and s e l l i n g foods directly to the consumer, or vehicles 
displaying and selling food for delivery at a future date shall be 
included i n the definition of "food e s t a b l l s t e n t " Section 1701 (6), 
and as such require licensing. 

you ask whether or not this would constitute a burden upon inter­
state ecranexco so as to make such a provision invalid. 

Since the Real S i l k Hosiery 33111s case, cited in your lett e r , 
dramatic changes have taken place l a leading court decisions concern­
ing state regulation of interstate commerce. These are well summarized 
in the recent case of Beyers v» Matthews, 71 tf. 2d 368 at 373, 4 
as follows: 

" I t i s to be noted that, with the development of 
the law, i n determining questions arising under the 
Constitution as to the spheres In which the police power 
of the states and federal government are permitted to 
operate, the courts have been more and more mindful of 
the possible disturbance of the mixed and complicated 
balance of our p o l i t i c a l system and the dangers of 
removing a protective authority too far from the locality 
needing protection* The more recent cases of the U.S. 
Supreme Court have abandoned the rule seemingly imposed 
by earlier eases, requiring states to maintain a 
"hands off* policy with respect to attempted state 
regulation i f i t even so such as touched interstate 
commerce. The more recent eases adopt the rule that 
In the absence of discrimination or undue burden 
resulting from state regulation* where Congress has 
not already legislated, a state may exact licenses 
and reasonable fees as well as conformance with 
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provisions designed to assure the responsibility of 
out-of-state concerns and their integrity i n dealing with 
the residents of the stats, even where such concerns are 
engaged i n interstate cotsserce. A case i n point i s !>i 
Santo v. Commonwealth of Pennsylvania* 1927, 273 U.S. 3*3, 
47 S. Ct. 267, 71 L. fid, 524, formerly relied on by 
interstate commerce businesses i n claiming itaaunity from 
state regulation, but since overruled with the result 
that i t i s no longer controlling authority: 

The decision i n the Dl Santo case 
was a departure from this principle which 
has been recognized since cooley v. Board 
of Port Wardens (12 How. 299, 13 L, E4. 
9 % ) , supra. It cannot be reconciled with 
later decisions of this Court which have 
likewise recognised and applied the prin­
ciple, and i t can no longer be regarded 
as controlling authority.* Pe<spl<3 of 
Stato of California v, Thompson, supra, 
313 17. S, at page 116, 61 S. Ct, at page 
934. 

* l u holding as i t did i n the present ease, the 
t r i a l court ajjpsrsaUy followed the now discarded 
doctrine of the earlier cases that i f a person or • 
corporation was engaged in interstate commerce, 
that fact of i t s e l f rendered such person or eorporatiov; 
immune from state regulation. In i t s decision i t relied 
heavily upon Heal S i l k Hosiery Mi l l s s« City of Portland, 
268 ?J,S. 325, 45 3. Ct. 525, 69 U Ed. 902 aad Memphis 
Stem Laundry Cleaner, Inc., v. Stone, 1952, 342 U, 5. 
389, 72 S. Ct. 424, 96 L. Ed, 436j and cited the so-
called •drursaer cases.? These cases are clearly 
distinguishable froa the present case, because the 
holding of unconstitutionality of attempted state regu­
lation i n such cases was based upon discrimination and 
undue burden. In the Real S i l k Hosiery case, i t was 
not a state statute hut a ci t y ordinance which was i n ­
volved. Manifestly If every municipality i s the state 
were allowed to exact a license, then the total sum 
of such licenses could prove so prohibitive as to put 
an undue burden upon Interstate commerce and Impede 
i t s free flow.*1 
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Additionally, i t appears that a state may require a license, and 
the payment of tax therefor, from hawkers, peddlers, agents, and other 
persons selling goods which ara within the state at the time of the 
sale although such licensees bring their food in from another state or 
buy from, or act i n behalf of, nonresident manufacturers. Cas key 
Baking Corcpany v. Commonwealth of Virginia, 61 S, Ct, 861, 313 8, S. 
117, 05 Lawyers lidition 1223, Under the provisions of Section 170,5 (6), 
the license required for food establishments i s taxed i n the amount of 
$3.00, Returning to the Meyers case, cited supra, we find this language 
on page 371 therein, " I t i s obvious that an annual license fee of $2.00 
i s not a tax, as i t barely covers the administrative costs of issuing 
such licenses." 

In expanding on the doctrine of the Caskey case, the Virginia 
Supreme Court of Appeals said i n Thompson v. County Board, 90 S. E, 
2d 010 at 812J 

" L i t t l e need be said of appellant's f i r s t contention. 
I t i s true that the transportation of i t s products and 

v commodities across the State line to f i l l orders previ­
ously taken i s interstate commerce which the county may 
not lawfully tax under Article I, Sec, 8, of the Federal 
Constitution. Nippert v. City of Richmond, 327 O.S. 416, 
66 S. Ct. 586, 90 L. Ed. 760, 162 A.L.R. 844, and cases 
there cited. But that i s not the a c t i v i t y which i s taxed 
under the provisions of the ordinance. As applied to 
appellant, the ordinance levies taxes on it for the 
privilege of selling or peddling i t s products from i t 3 
trucks in Arlington county. Such sales are purely local 
in character, Tiiey are consummated i n the county after 
the commodities have been brought there. I t has long 
been settled by the decisions of the Supreme Court that 
such a statute imposes no forbidden burden on interstate 
commerce. Caskey Baking Co, v. Commonwealth of Virginia, 
313 0.S, 117, 119, 61 S. Ct. CS1, CS U Ed. 1223, and 
cases there cited. The fact that a part of appellant's 
acti v i t i e s i s interstate commerce which may not he taxed 
locally does not mean that i t s purely local a c t i v i t i e s 
may not be taxed locally, ** 

See also Memphis Steam Laundry v. Stone, 96 L, Ed, at 440, note 
12, and the annotation In 97 L. Ed, at 573 quoted in part aa follows: 
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"there exists no I n f a l l i b l e rule of thumb for ascertaining 
the v a l i d i t y of a state taxing measure affecting motor ve­
hicles as such measure relates to the constitutional bar 
against state interference with interstate commerce. This 
i s not to say that there are no well-defined principles 
which are applicable in any case} i t i s clear, for examplo, 
that a state tax affecting motor vehicles cannot stand i f 
I t obstructs, or discriminates against, or places an unduly 
heavy burden upou, interstate commerce. 

"On the other hand, i t i s equally clear that a state 
or local tax affecting vehicles moving in interstate 
commerce is not per so invalid.X n . R 

Whether or not the license imposed by the proposed statute i s an 
exercise of the police power so as to he exempt from the restriction 
of the Interstate commerce clause of the federal constitution, or, 
whether the license i s merely a privilege to s o l i c i t food sales by 
vehicle, that i s , whether i t f a l l s under the Thompson-Caskey doctrine 
Is allowing licensing an activity, which i s purely local i n character, 
irrespective of the overall interstate nature of the transaction, this 
office does not decide. 

3ut irrespective of which catagory i t f a l l s into, i t ".sauld not 
appear to constitute a burden on interstate cocsaorca so as to render 
the proposal unconstitutional. 

Very truly yours, 

H. FCSftEST 
Assistant Attorney General 

FHF:kr 
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February 23, 1959 ^ S W s s 
m^^u^itXai/.) 2/23/n)# * m 3 

Hon. Edward J . McManus 
Lieutenant Governor 
B u i 1 d t n g 
D e a r Mr. McManus: 

This w i l l acknowledge r e c e i p t of yours of the 16th i n s t . 
in which you submitted the f o l l o w i n g ! 

"Section 2.41, Code 1958, provides in part as 
f o i l o w s : 
'"2.41 Committee created. There i s hereby created 
a committee to be known as the budget and f i n a n c i a l 
c o n t r o l committee, which s h a l l have ten members. 
F i v e of s a i d members s h a l l be members of the house 
or r e p r e s e n t a t i v e s and appointed by the speaker; 
three of these members s h a l l be from the majort t.y 
p a r t y and two from the m i n o r i t y party. , F i v e of 
s a i d members shal1 be members of the senate and 
appointed by the president of the senate; three 
of which s h a l l be from the m a j o r i t y party and two 
from the m i n o r i t y p a r t y ; * * *» ( i t a i i c s mine) 

"Section 2.42, Code 1958, provides in part as 
f o l l o w s : 
"'The terms of o f f i c e f o r the committee members 
s h a l l be four years beginning February 1 a f t e r 
the convening of the general assembly in regular 
s e s s i o n . Any vacancies o c c u r r i n g on the committee 
s h a l l be f i l l e d by appointment f o r the unexpired 
term made in the same manner as o r i g i n a l appoint­
ments. A vacancy s h a l l e x i s t whenever a committee 
member ceases to be a member of the general assem­
b l y . • * * * 

- "In the 1955 Session of the L e g i s l a t u r e (56th General 
Assembly) the President of the Senate appointed S na-
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t o r s Washburn (R), Byers (R) and Burton (0) to 
reg u l a r four year terms. Senator Washburn was not 
a member of the 57th General Assembly which con­
vened in January of 1957 and consequently a vacan­
cy e x i s t e d f o r h i s unexpired term. At 1957 Senate 
Journal Page 1194 i s the n o t a t i o n that President 
Nicholas appointed f o r r e g u l a r terms Senator Putney 
(R), Scott (R) and G i l l e s p i e (D) without other­
wise qual If ying the appointments. 

"At 1959 Senate Journal Page 55 the o f f i c i a l can­
vass of the t o t a l vote c a s t f o r Governor at the 
e l e c t i o n h eld November 4, 1958 showed that Herschel 
C. Loveless (D) rec e i v e d 465,024 votes and that 
W i l l i a m G. Murray (R) re c e i v e d 394,071 votes. On 
Thursday, February 12, 1959, Mr. L. L. Jurgemeyer, 
Iowa State Chairman of the Republican Party, de­
c l a r e d 'The Republican P a r t y in Iowa now i s the 
m i n o r i t y party a f t e r two decades of p o l i t i c a l 
domination i n the S t a t e . ' 
"In view of the for e g o i n g , I r e s p e c t f u l l y request 
your opinion on the f o l l o w i n g two questions: 
"1. Which of the two Republican Senators appointed 
to the Budget and F i n a n c i a l Control Committee by 
Lieutenant Governor Nic h o l a s i n the 57th General 
Assembly was appointed to f i l l the unexpired term 
of Senator Washburn? 
" 2 . For the purpose of the President of the Senate's 
appointments to the Budget and F i n a n c i a l Control 
Committee in the 58th General Assembly as provided 
in Section 2.41, Code 1958, do the words 'majority 
p a r t y ' in s a i d s e c t i o n mean democratic party or r e -
publlean p a r t y ? " 
In r e p l y thereto we advise as f o l l o w s . 
1. The record of appointments to the Budget and F i n a n c i a l 

Control Committee under the a u t h o r i t y of Sections 2.41 and 2.42, 
Code of 1958, from the Senate Journal shows the f o l l o w i n g : 

Senate J o u r n a l , 54th G. A., 1951, page 1216: 
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"In accordance with Senate F i l e 1, President 
Nicholas announced the f o l l o w i n g S nstors ss 
members of the budget and f i n a n c i a l committee*. 
Senators Knutson, Fishbaugh and Col burn f o r the 
fo u r year terms and Senators O'Malley and 
Augustine f o r the two year terms." 
Senate J o u r n a l , 55th G. A., 1953, page 1292: 
"President Eithon announced the appointment of 
the f o l l o w i n g Senators on the part of the Senate 
on the budget and f i n a n c i a l c o n t r o l committee, 
Senator P r e n t i s to f i l l the unexpirec term 
caused by the r e s i g n a t i o n of Senator Fishbaugh, 
Senator Lynes and Senator 0'Malley. i f 

Senate J o u r n a l , 56th G. A., 1955, page 1205: 
"President Eithon, in accordance with Section 
2.41, Code 1254, announced the appointment of the 
f o l l o w i n g on the part of the Senate, on the 
budget and f i n a n c i a l c o n t r o l committee f o r regu­
l a r terms: Senators Washburn, Byers, end Burton." 
Senate J o u r n a l , 57th G. A., 1957, page 1124: 
"President N i c h o l a s , in accordance with S e c t i o n 
2.41, Code 1954, announced the appointment of 
the f o l l o w i n g on the part of the Senate, on the 
budget and f i n a n c i a l c o n t r o l committee f o r regu­
l a r terms: Senators Putney, Sc o t t &• G i l l e s p i e . " 
It appears: from t h i s record that on January 1, 195?, there 

wai. & vacancy in the Committee on the part of the Senate appointees 
due to the f a c t that Senator Washburn was not a member of the 57th 

Genera! Assembly and an appointment wa-. authorized to f i l l h i s 
unexpired term. I t appears a l s o that on February 1st. of that 
year there were two appointments to be made f o r the f u l l term. 
i t Ss t h e r e f o r e c l e a r that the appointment of three members of 
the Senate to the Committee f o r three f u l l terms exceeded the 
power of the L t . Governor in that there were only two f u l l term 
o f f i c e s to be f i l l e d . Sec. 2.42 provides that any vacancies 
o c c u r r i n g on the Conirattce sh&l 1 be f i l l e d by appointment f o r the 
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unexpired term made in the same manner as o r i g i n a l appointments. 
It was the duty of the President of the Senate to f i l l t h i s vacancy 
and there i s a legal presumption that the p r e s i d i n g o f f i c e r of the 
Senate has performed t h i s duty. Pursuing t h i s l e g a l presumption, 
i t would appear that as between f i l l i n g the o f f i c e of the f u l l 
term and the vacant o f f i c e , that the Senator f i r s t named was i n ­
tended to be appointed to f i l l the vacancy f o r the unexpired term. 
This presumption Is p a r a l l e l e d by the record shown in the Senate 
Journal f o r the 55th General Assembly on p3ge 1292, h e r e t o f o r e 
quoted, showing an appointment of Senator P r e n t i s f o r an unexpired 

( t a r n and appointment of two Senators f o r f u l l terms. In that view 
on the b a s i s of the Senate Journal of the 57th General Assembly 
on page 1194, Senator Putney would occupy the o f f i c e f o r the 

unexpired term of Senator Washburn. 
2. i n s o f a r as your question #2 i s concerned, i t i s c l e a r 

t h a t the statement quoted by you of Mr. L. t . Jurgemeyerj, Iowa 
S t a t e Chairman of the Republican P a r t y , i s a voluntary vl*2w by 
a p r i v a t e c i t i z e n who happens to be a party o f f i c i a l . A party 
o f f i c i a l i s not a p u b l i c o f f i c e r and in making t h i s statement in 
the performance of h i s other d u t i e s was not performing any 
s t a t u t o r y duty and has no bearing upon the s i t u a t i o n . However, 
the General Assembly I t s e l f and i t s two c o n s t i t u e n t bodhss have 
by l e g i s l a t i v e a c t i o n d e f i n e d the meaning of m a j o r i t y party as 
contained in Sec. 2»4l, Code 1958. In making up committers in 
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both branches of the Assembly each has acted and made of record 
that the m a j o r i t y party in both the Senate and House i s the 
! epublican Party. i t would seem anomalous to impute to the 
L e g i s l a t u r e or e i t h e r house thereof any i n t e n t to d e f i n e the 
m a j o r i t y party and the m i n o r i t y p a r t y upon the voluntary statement 
of a p r i v a t e c i t i z e n h o l d i n g a party o f f i c e , i f such a voluntary 
statement were to c o n t r o l these p a r t y appointments the question i s 
presented as to how the d i v i s i o n between the m a j o r i t y and m i n o r i t y 
p a r t i e s was or could have been p r e v i o u s l y determined. 

Very t r u l y yours, 
( 

NORMAM A. £RBE ' 
Attorney General of Iowa 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

MAEiOS:MKB 



MOTOR VEH I CLESilBB&V ^TH4f¥frtf1^tp£^^ A d r i v e r 
o f an a u t h o r i z e d emergency v e h i c l e assumes a s p e c i a l p r i v i l e g e 
when s u c h v e h i c l e i s o p e r a t e d i n t h e i m m e d i a t e p u r s u i t o f an 
a c t u a l v i o l a t o r o f t h e l a w . ( 5 c h ta'Tiwwo«>; Ai&''^ Doba^-^ 

F a b r u a r y 2 0 , 1959 

Mr. W i l l i a m E. Timmons 
A s s i s t a n t Dubuque County A t t o r n e y 
701 Bank and i n s u r a n c e B u i l d i n g 
Dubuque, Iowa 

Dear S i r : 

Your r e q u e s t by t e l e p h o n e on F e b r u a r y l 8 , l959> f o r an 
o p i n i o n from t h i s o f f i c e r e l a t i v e t o a o e r t a i n l e g a l p roblem, 
i s as f o l l o w s * 

"A c i t y p o l i c e o f f i c e r , d r i v i n g a c i t y p o l i c e squad 
c a r and engaged i n immediate p u r s u i t of an a c t u a l 

( v i o l a t o r o f the law c o l l i d e d w i t h an on-coming v e h i c l e . 
W h i l e th u s engaged the o f f i c e r was sounding s i g n a l 
by s i r e n and the red l i g h t mounted on s a i d squad c a r 
was f l a s h i n g . The q u e s t i o n does not go to c i v i l 
l i a b i l i t y , but r a t h e r as t o whether c r i m i n a l c h arges 
w i l l l i e a g a i n s t t he d r i v e r o f the c i t y p o l i c e squad 
c a r . The a f o r e s a i d c o l l i s i o n o c c u r r e d when s a i d 
squad c a r attempted t o pass another v e h i c l e , and both 
v e h i c l e s ( t h e squad c a r and t h e on-coming v e h i c l e ) 
were s p e e d i n g . " 

S e c t i o n 321.1 ( 2 6 ) , Code 1958, d e f i n e s a u t h o r i z e d emer­
gency v e h i c l e to mean: 

« * * v e h i c l e s o f the f i r e department, pp} i c e v e h i c l e s , 
ambulances and emergency v e h i c l e s owned by the U n i t e d 
S t a t e s , t h i s s t a t e o r any s u b d i v i s i o n o f t h i s s t a t e 
o r any m u n i c i p a l i t y t h e r e i n , and such p r i v a t e l y owned 
ambulances, rescue o r d i s a s t e r v e h i c l e s as are d e s i g ­
n a t e d o r a u t h o r i z e d by t h e co m m i s s i o n e r . " (Emphasis added). 

In r e p l y t o your q u e s t i o n , as s u b m i t t e d I a d v i s e you as 
f o l l o w s . I am o f the o p i n i o n t h a t t h e answer t h e r e t o i s found 
i n t he p r o v i s i o n s c o n t a i n e d i n S e c t i o n 321 .232, Code 1958: 
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"No d r i v e r of any a u t h o r i z e d emergency v e h i c l e s h a l l 
assume any s p e c i a l p r i v i l e g e under t h i s c h a p t e r except 
when such v e h i c l e i s o p e r a t e d i n response to an emer­
gency c a l l or i n \h& immeq'iaTe p u r s u i t of an a c t u a l 
or s u s p e c t e d v i o l a t o r o f the law»"(Emphasis added). 

Very t r u l y y o u r s , 

CARL H. PESCH 
A s s i s t a n t A t t o r n e y G e n e r a l 

CHP:kt 
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SCHOOLS; Federal s t a t u t e s - A p p l i c a t i o n feft P u b l i c Law t>5 
Chapter 836. ( ( ? e U « f , n tv bfiVi $j D e p i Vob< Instr.j 

# si - a - (* 

February 20, 1959 

lAr. Joseph S. Davis 
Legal Adviser 
Department of P u b l i c i n s t r u c t i o n 
L O C A L 

Dear ?Ar. Davis: 
Reference i s made to your l e t t e r of February 17 that 

setsout the f o l l o w i n g : 
"Wo have had many requests p e r t a i n i n g to tho naturo 
and content of p u b l i c law 85-863 enclosed h e r e i n . 
S p e c i f i c a l l y , w© would l i k e to know: 

1» Is t h i s law and tho r e p o r t i n g form enclosed 
a p p l i c a b l e to Iowa schools? 

2. If so, to what schools does i t p e r t a i n ? " 
In r e p l y t h e r e t o : 

!n answering your f i r s t question your a t t e n t i o n i s d i r e c t e d 
to S e c t i o n h subsection (b) of p u b l i c law 85 Chapter 836, 72 
s t a t 997 which provides to w i t : 

"(b) This Act s h a l l not apply to an enployes welfare 
or pension b s n e f i t plan i f — 

(1) such plan i s administered by the Federal Govern­
ment or by the government of a S t a t e , bv a p o l i t i c a l 
s u b d i v i s i o n of^a S t a t e , or by an agency or instrument­
a l i t y of any of the f o r e g o i n g ; " (Emphasis ours) 
The answer to the f i r s t question makes the answer to the 

second question unnecessary. 
Yours very t r u l y , 

THE0D0R W, REHMANN, JR. 
A s s i s t a n t Attorney General 

TiRskt 
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sal fear to Puttm Maimer* of ̂ a»riaa chapier* hi l&m ara subject ui& tax. 

&r. 0. £. S«fl»ii»̂ asa 
i?lreclar 
Jatcs Uis Tax Division 
l#wm .itafca ?a# Cornnite^itfa 
L o c a l 

•This, is to ackeawiac&e ftjcelj* ol y4?ur tetter of £t«3wb*r 22, l ^ S i i * 
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Afi&ri«a shatters Its k?&a, TO su&jssjfc t» Sow® to. ThsHtsim m& pmfa&mti 

«tther aeyt of shapfctr** own fowls nr *atf the hfyh scnad activity food. 

T w thaaftea may be advanstd hi favar of ej®rai*fci& tht* fcfetsS 

tKraaettoH ftm the i;npc3itS«! of the Jawa use ias l i ) TitsA tha iniposiite of 

the tax la pnblbUea by the UoftsuuAtou of tht* U, >. laws al Caasteaa, 
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ia>: t;nj»3*o by this chapter i 
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* 

18 6. Tangiblei psrs-anai propftty, tha grasa receipts from 
the safe* of which a?* axe^jAed fro.-;; the retail safe a tax by the 
isrrri* of aacfclan 422.43,"' 

'"422.45 lixeaiptians. Tfura are hera&y specif icaity 
otffcflipfcjd frasfi the provisions af this £?vbi<sa and from the 
e<HRptAatt9!! of the ao&unt of tax i*sp&5e<i by i t , the following; 

•• £, Th« tries* focaipts sales of tangible personal 
$KLpeity which thH itafcs U prahieltati frois* taxing tindsf the 
constitution or taws $f tfo United ;,?iatss sr ansler the constitu­
tion a? this state. 

"'*5. Tte receipts ®f aii saiea of yosos, vsfsru» 
or ntarcfcaRdi&e m<&4 fw pih\H $m$om% any tax e#rt»fyin§ 
or lasc buying b4*4y sf the state af la^a ar g«vsi*wj«ntai mb" 
(M$i<m tharafif, * * *. 

•The gxemptJim awttftii fcy ihto sah&fcction shall alaa 
appty ta ail sales af goods, wares ar tftt-rcftandlse uaaa* far 
fjishiis gM&osas t«s any tax esJtif^fns <sr ta« levying hodiy of the 
state of tana #r gavernmetAat 4tttaiivi$i<#i theraof which art 
iiubj-a^t fo> use tax mkt tha pravfs$«ns of chapter 423.'" 

Th® first thaory of exempUan can ba $m&»®Q of by *x&3infiH* tfes statutory 

provision*., waallng to ?«taw Fanaaia «f AiuerUsa. '.Ms Au^ast 30, 1950, In 

^ablhs Law 749 # 81st Stnpta*, &4 itat* 563* the future Famei* of America 

Cci^oratian wa* chartered fcy Congrats. its amduncaui fatfooaa was, intar alia, 
,,rt9 str*n#h*R the ssrtfi'Amee *f farm l»y$ ami ycung jnan in thetfsmivea and thsfr 

w k , ti> anemsraga mernbera in the development of iadivlt&tal farming pto$ra«is, and 

to anecurage their permanent establtsh.ant In farming by (a) encijuraying Imprsveasg^t 

In scholarship; (b) araviolns. prizes and awards to dsaewing stu:Je«ti; who hava 

achieved distfnetisft to yccatiatai agrisuityr^, IncMfdlos farsa Rteehanics actiyiU^s 

on a iceai/ s&ata, «r fkatics^ihasis; aad aa^istljia futanctaliy/ tihr^^b loan$ ar grants. 



*;r. E. w^mim^i^ - 3 - Fa&ruajy l u , i v 5 9 

33 sawing students to aH-oay yacaticnaS agrtcuiturai cia&sas and ya«ng farmers uaosr 

thirty yaars of a p who wars fanner students in ail-day vocational agricultural classy 

in httcotnlag satisfactorily astabilsfoKi In a fanning occupation?°. 

-2&> £rovi3i<»n fc fsund In th© Acts of Congmss exempting the Future F»-wi$ 

'•i Ajjwica feasi stats taxation; nor can It he aakl that the SetistftMtloa ef the UnRfttl 

States prah&Sb taxation hy etate of this or similar ortgantzatiend. As mptmzgd 

In ̂ cCeHach v. Maryland, 4 Wheat. <U,^J 316 the states havt na 

authority ta tax any of the constitutional aieans so^layad hy i&a §Qvamj->«jt to aassute 

t b ccnaUtwticiml jxmen. the ir^tsiUon ef a state us© tax an tha asa cf tgngialt 

arsenal praparty tafevaliy cJtttataa* corporations cannot bi said to per u a vfc>* 

i'atiai af 4actrinc iald <ta*} in fo-sCslhjch v. &aiy)aRa1« Caitainiy* it cannot &@ 

argued that teing states to the Future Farsstars «# Aaiarlea ica)aaa» the acnamraent in 

mmi&to® lis coastiMlooai soajan. 

Therefeoj this, leaves i * fes fegoi&re! the .^fetiari -of lafeetht-r section 42.2,45 

<53 f supra, axenBte tto saias ha&to Involved. This taction sswltks that sales t$ any 

tat certifying lax k ^ k ^ fotfy sf Ik? state of k>v*a ar {pwafttnefftai $u&iIy&Ux» usa4 

for public gaapesas lire «>«H»pi sates aid sae tax. The ̂ uesiUft titan to be jfetarminsd 

is atietfeer tha sale; Is the Future Far/ran of Ainerlca ar® sates ia aitfcer the schaals 

a gie scfaol {ftstr&&. Tim FtsSum lament of America b ta^je^ a -sail <atstatnlncT 

ctrKonlttattea. Tfey &riv$ their funds tiarm^? a variety of programs mm as the grains 

of crops in test plota, mk% of §arcka seeds, earnings from work project.! such as 

picking com, {fcnatioas. for ian&caaing w^k, gifts to the varices cha^jtary, mi hm6 

vai;>ln3 projada said* as hanquats, ps^as-n^, eie„ 
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Although the imilwJJual chapters work in cooperation wife the schools, aid 

th© ^chooi board will, in sorca instances, ta&im up a ohaoi&rs deficit, it cannot fee 

*ald that the organ! 2aticn is part of or a subdivision UJ the school district. It is mil 

to keap in mint* in i&alino. with tax <?xan>ptio» statutes that the &ij**tna Court of this 

state has without exception, adopted tha general rula of statutory csstdtiuatiafi that 

exemption statute* are to ba strictly construed. The court has often rapsajbrti that in 

or&r to receive ths hansftta of the oxraptisn the taxoayar mast 2»hov* himself to 

dearly within the confinas of the exemption, and any depots ?:m%'m construed 

in favor of th© taxing authority, Date Mfg. Co. of lows vs. Iowa Stats Tax 

CamsifosiuB 23? Iswa 53X* £2'M.A„2d / S i , *.aaft hroesar «i!33 lo«a 

Therefore, you advised that BO aaeinatian agists «n the aaios* hy an 

out^f-^iate mites to chapter* of the Future Fanners of America. 

Very truly yours ? 

K&hartU. Urinkman 
special Assistant Attorney Qanara! 



C R I M I N A L L A W : C O N S T I T U T I O N A L L A W : L A B O R L A W : Federal reservations -
(1) Violation of Chapter 736A, 1958 Code of Iowa, is a crime. (2) The provisions of Chapter 
736A, supra, do not apply to the Iowa Ordnance Plant at Burlington since the federal government 
has exclusive jurisdiction except for service of c iv i l and criminal process; (3) Where an offense, 
under 736A, supra, occurred is a fact question dependent upon where the collective bargaining 
agreement was executed. (Faulkner to Dodds, St. Rep.) # 59-2-8 

Representative Robert H . Dodds 
House of Representative 
L O C A L 

Dear Sir: 

Your inquiry of February 11, 1959, is as follows: 

" A s the representative of Des Moines County in the 
General Assembly, I have to determine the application of the Iowa 
law in regard to labor union membership as set out in Chapter 
736A of the 1958 Code, in title X X X V - " C r i m i n a l Law " thereof. It 
seems to me that this chapter appears to be primarily a criminal 
law. 

"The Iowa Ordnance Plant is a federal area situated in Des 
Moines County, and it is my understanding as a general proposition 
that state criminal laws do not apply within a federal reservation. 
In order to pass upon the need or necessity of mere definitive 
provisions in regard to Chapter 736A of the Code, I respectfully 
request your opinion in regard to the following proposition: 

" I f and in the event the criminal laws of the State of Iowa 
are not applicable to a federal reservation used for military 
purposes and Chapter 736A is among the criminal statutes of the 
State of Iowa, are the provisions of Chapter 73 6A applicable or not 
application to a collective bargaining agreement executed between 
a union and an operating company located on the federal premises 
used for military purposes and operating the facilities thereon 
under contract of the federal government? 

"Inasmuch as the present legislative session is now well 
under way, I would appreciate your opinion at your earliest 
convenience." 

Section 736A.6, 1958 Code of Iowa, provides: 



" A n y person, firm, association, labor organization, or 
corporation or any director, officer, representative, agent or 
member thereof, who shall violate any of the provisions of this 
chapter or who shall aid and abet in such violation shall be deemed 
guilty of a misdemeanor. (Emphasis added). 

It is, therefore, established that a violation of Chapter 736A, 1958 Code of Iowa, is a 
crime. 

Now, as to whether the state criminal law applies to a crime committed on land owned by 
the federal government, Wharton's Criminal Law and Procedure, Volume 4, Section 1504, page 
32, states: 

"It is provided by the United States Constitution that states 
have exclusive jurisdiction over crimes committed within their 
respective territorial limits except such lands as are purchased by 
the United States with the consent of the state, for the erection 
thereon of forts, arsenals, dockyards, or other needful buildings, 
which lands so purchased are within the exclusive jurisdiction of 
the United States. If a crime is committed within the boundaries of 
such land, the federal courts have jurisdiction of a prosecution 
therefor to the exclusion of the state courts. Hence, any statute o f a 
state that attempts to confer on its courts jurisdiction over such 
territory must necessarily be unconstitutional and void. 

The federal constitutional provision referred to in Article I, Section 8, Clause 17, wherein 
it is stated: 

"To exercise exclusive Legislation in all Cases whatsoever, 
over such District (not exceeding ten Mi les square) as may, by 
Cession of particular States, and the Acceptance of Congress, 
become the Seat of Government of the United States, and to 
exercise like Authority over all Places purchased by the Consent of 
the Legislature of the State in which the Same shall be, for the 
Erection of Forts, Magazines, Arsenals, dock-Yards, and other 
needful Buildings." 

In order for exclusive jurisdiction to be in the federal authorities, the land must have been 
acquired for an enumerated purpose and, in addition, the state must have ceded exclusive 
jurisdiction to the federal government. In the absence of such cession, the federal government is 
acting as an ordinary proprietor. Orme v. Atlas Gas & O i l Co., 217 Minn. 27, 13 N.W.2d 757; 
State v. Shepard. 239 Wis. 345, 300 N.W. 905. 

It is, of course, true that the "Iowa Ordnance Plant" is an arsenal and hence one of the 
enumerated purposes within the above quoted clause o f the federal constitution. 



In addition, the purchase of the arsenal site was with the consent of the Iowa Legislature 
which, in the 1900 Laws of Iowa, Chapter 182, page 133, enacted the following: 

"That whenever the title to any real property, situated 
within the state of Iowa, shall become vested in the United States 
of America, to be used as a barracks, drill-ground, or fort, or for 
other military purposes, the full, exclusive, and complete 
jurisdiction is hereby granted and ceded to the United States o f 
America over such real property, and full consent to the acquisition 
of such real property is hereby given and granted by the state of 
Iowa to the United States, and all jurisdiction of the state of Iowa 
over such real property is hereby ended and surrendered...." 

Further provision in this connection is contained in the 1902 Laws of Iowa, Chapter 213, 
p. 165: 

"Section 1. That the consent of the state of Iowa is hereby 
given, in accordance with the seventeenth clause, eighth section of 
the first article of the constitution of the United States, to the 
acquisition by the United States, by purchase, condemnation, or 
otherwise, of any land in this state required for sites for ... arsenals, 
or other public buildings whatever, or for any other purposes of the 
government 

"Sec. 2. That exclusive jurisdiction in and over any land so 
acquired by the United States shall be, and the same is hereby 
ceded to the United States, for all purposes except the service upon 
such sites of all c iv i l and criminal process of the courts of this 
state; but the jurisdiction so ceded shall continue no longer than the 
said United States shall own such lands." (Emphasis added). 

Thus, except for service of c iv i l or criminal process, jurisdiction appears to be in the 
federal government. However, Section 1.4, 1958 Code of Iowa, extends the state's jurisdiction in 
this way: 

" * * * 

"This state reserves, when not in conflict with the 
constitution of the United States or any law enacted in pursuance 
thereof, the right of service on real estate held by the United States 
o f any notice or process authorized by its laws; and reserves 
jurisdiction, except when used for navel or military purposes, over 
all offenses committed thereon against its laws and regulations and 
ordinances adopted in pursuance thereof." (Emphasis added). 



Inasmuch as your letter specified that the premises are used for "military purposes" the 
ordnance plant is within the exception to the reservation in Section 1.4 supra. Therefore, the 
state does not, by virtue of the said section, reserve jurisdiction over an offense committed on the 
federally owned premises. 

There remains, however, the fact question concerning where the offense is committed. In 
your letter it is not stated where the collective bargaining agreement is executed and, although 
not specifically mentioned, it is assumed that you have reference to violation of either Section 
736A.1 or 736A.3, 1958 Code of Iowa, which provides: 

"It is declared to be the policy of the state of Iowa that no 
person within its boundaries shall be deprived o f the right to work 
at his chosen occupation for any employer because of membership 
in, affiliation with, withdrawal or expulsion from, or refusal to 
join, any labor union, organization, or association, and any contract 
which contravenes this policy is illegal and void. 

"It shall be unlawful for any person, firm, association, 
corporation or labor organization to enter into any understanding, 
contract, or agreement, whether written or oral, to exclude from 
employment members of a labor union, organization or association, 
or persons who do not belong to, or who refuse to join, a labor 
union, organization or association, or because of resignation or 
withdrawal therefrom. 

Under Sections 736A.3, supra, the prohibited act is entering into an understanding, 
contract, or agreement such as that specified in the above underlined wording. The crime is then 
committed wherever the collective bargaining agreement is entered into by the union and the 
operating company referred to in your inquiry. If then the understanding, contract, or agreement 
is entered into on property within the boundaries of Iowa, other than the federally owned 
premises of the Iowa Ordnance Plant, the prohibited act has occurred in Iowa and is subject to the 
state criminal law and the provisions of Chapter 736A, supra. 

On the other hand, i f the fact be that the agreement is entered into on the federally owned 
premises then, as before stated, the state o f Iowa, having ceded jurisdiction except for the service 
of c iv i l and criminal process, cannot impose its criminal law. But, the federal authorities may, 
under the Assimilative Crimes Act, prosecute the offense as a federal offense i f not otherwise 
provided for by federal statute. Thus, the state law may remain applicable as the federal law and 
is enforceable in federal courts. 

Very truly yours, 

H U G H V . F A U L K N E R 
Assistant Attorney General 



C I T I E S AND TOWNS: H e a l t h o f f i c e r — A v e t e r i n a r i a n s p e c i a l l y 
t r a i n e d i n p u b l i c h y g i e n e and s a n i t a t i o n may be a p p o i n t e d 
h e a l t h o f f i c e r u n d e r Code s e c t i o n ^ s 137*^ and 368A•1 ( 7 ) « 

f i r . T . K. F o r d 
C o u n t y A t t o r n e y 
Des M o i n e s C o u n t y 
B u r l i n g t o n , I owa 

D e a r S i r : 

R e c e i p t i s a c k n o w l e d g e d o f y o u r l e t t e r o f F e b r u a r y h 
a s f o l l o w s : 

" A n o p i n i o n i s r e s p e c t f u l l y r e q u e s t e d a s t o 
w h a t h e r o r n o t a t own msxy a p p o i n t a l i c e n c e d 
v e t e r i n a r i a n a s a h e a l t h o f f i c e r u n d e r t h e 
p r o v i s i o n s o f C h a p t e r 1 3 ? . 1 9 5 & Code o f 
I o w a . ' 

I t m i g h t be f u t t h a r e x p l a i n e d t h a t t h i s i s a 
s n a i l t own w h i c h i s e x p e r i e n c i n g d i f f i c u l t y 
i n f i n d i n g a p h y s i c i a n t o p e r f o r m t h e s e d u t i e s . " 

S e c t i o n 137.4-j C o d a 195&» t o w h i c h y o u r l e t t e r r e f e r s , 
p r o v i d e s a s f o l l o w s i 

" E a c h l o c a l b o a r d s h a l l h a v a a h e a l t h o f f i c e r 
who s h a l l be a p h y s i e i a n i o r one s p e c i a l l y 
t r a i n e d i n p u b l i c h y g i e n e a n d s a n i t a t i o n * In 
c i t i s s a n d t o w n s th© h e a l t h p h y s i c i a n s h a l l be 
s u c h h e a l t h o f f i c e r . I n e v e r y o t h e r c a s a t h e 
l o c a l b e a r d s h a l l a p p o i n t s a i d h e a l t h o f f i c e r 
who s h a l l h o l d o f f i c e d u r i n g i t s p l e a s u r e . " 

A t f i r s t g l a n c o i t m i g h t s$em t h a t t h e s e c o n d s e n t e n c e o f t h e 

?uot©d p r o v i s i o n m i g h t p r e v e n t on© o t h e r t h a n a " h e a l t h p h y s i c i a n " 
rom h o l d i n g th© o f f i c e of l o c a l h e a l t h o f f i c e r i n a c i t y or 

t o w n * T h e o f f i c e o f " h e a l t h p h y s i c i a n " f o r m e r l y a g i s t e d i n c i t i e s 
and t o w n s u n d e r s e c t i o n 3&3«13> Cod© 1950, w h i c h p r o v i d e d i n 
p e r t i n e n t p a r t s 

F e b r u a r y 5>» 1959 



Mr. T. K. Ford - 2 F e b r u a r y J>» 1959 

"Tho o f f i c e r s to be a p p o i n t e d by the raayor s h a l l 
be; 

# * * # * 

2. A h e a l t h p h y s i c i a n . ' * 

T h i s p r o v i s i o n was r e p e a l e d i n I95l by the 5^th G e n e r a l 
Assembly- The p e r t i n e n t s e c t i o n o f c i t y and town law, amotion 
366A.1 , Code 195Q> now p r o v i d e s . 

" . . . the c o u n c i l s h a l l : 
tit * * * * 

7 . Have powar t o a p p o i n t an . . . h e a l t h 
o f f i c e r . . 

Thua th«j o f f i c e o f " h e a l t h p h y s i c i a n " r e f e r r e d t o i n 
s e c t i o n 137*^+ j supra} no l o n g e r e x i s t s i n c i t i e s and towns and, 
under the f i r s t sentence t h e r e o f , a c i t y or town h e a l t h o f f i c e r 
may be e i t h e r "a p h y s i c i a n o_r ona s p e c i a l l y -trad-nerd i n p u b l i c 
h y g i e n e and s a n i t a t i o n " * i f a v e t e r i n a r i a n can produce e v i d e n c e 
t h a t he has, i n f a c t , bean " s p e c i a l l y t r a i n e d i n p u i s l i c h y g i e n e 
and s a n i t a t i o n " i know o f no l e g a l o b s t a c l e which would p r e v e n t 
appointment o f such v e t e r i n a r i a n as h e a l t h o f f i c e r by a c i t y o r 
town c o u n c i l . 

Very t r u l y y o u r s , 

L C A i k t 

UONARD C. ABELS. 
A s s i s t a n t A t t o r n e y G e n e r a l 



A C C O U N T A N C Y f / t e m p o r a r y r e g i s t r a t i o n o f f i r m s i s n o t p e r m i t e d 
u n d e r n 6 . i 9 . [ t^tt^ te> i W a e r , , Aec.B6.} 

F e b r u a r y *+, 1959 

Mr. George H. Hansen 
S e c r e t a r y - T r e a s u r e r 
Board o f Accountancy 
>2,+ Insurance Exchange B u i l d i n g 
Dos Moines 9, Iowa 

Dear Mr• Hansen; 

Your l e t t e r of J a n u a r y 19, 1959 reads as f o l l o w s : 

" I n accordance w i t h our t e l e p h o n e c o n v e r s a t i o n , i 
am e n c l o s i n g a copy o f th© two forms ( t h e y a r e a 
l i t t l e o l d ) p r e s e n t l y b e i n g used by the Iowa Board 
o f Accountancy f o r the temporary r e g i s t r a t i o n o f 
n o n - r o s i d e n t p r a c t i t i o n e r s under the terms o f Sec­
t i o n 116.19 of the 1956 Coda o f Iowa. 

As we d i s c u s s e d , a l a r g o p e r c e n t a g e o f the p r e s e n t 
p u b l i c a c c o u n t i n g p r a c t i c e i s conducted by p a r t n e r ­
s h i p s c o n s i s t i n g o f 2 o r more c e r t i f i e d p u b l i c 
a c c o u n t a n t s . T h e r e f o r e , t h a Board would l i k e to 
know whether f i r m s , as w a l l aa i n d i v i d u a l s , can be 
r e g i s t e r e d f o r temporary engagements under the Iowa 
Accountancy Law. I f t h i s i s the case (and we hopo 
i t i s ) , i t w i l l be n e c e s s a r y to r e v i s e our a p p l i c a ­
t i o n and power of a t t o r n e y forms to p r o v i d e f o r the 
r e g i s t r a t i o n o f f i r m s a l o n g w i t h i n d i v i d u a l s —* as 
w e l l as b r i n g them u p - t o - d a t e . " 

S e c t i o n 1 1 6 . 19 , Code 1 9 5 $ , p r o v i d e s i n p e r t i n e n t p a r t as 
f o l l o w s t 

" N o t h i n g c o n t a i n e d i n t h i s c h a p t e r s h a l l be c o n s t r u e d 
to p r e v e n t * 
1. The h o l d e r s o f c e r t i f i e d p u b l i c a c c ountant c e r t i ­
f i c a t e s g r a n t e d by o t h e r s t a t e s from p r a c t i c i n g i n t h i s 
s t a t e i n c o n n e c t i o n w i t h temporary engagements i n c i d e n t 
to t h e i r p r o f e s s i o n a l p r a c t i c e i n the s t a t e s o f t h s i r 
d o m i c i l e b u t , who have n e i t h e r o f f i c e nor l e g a l a d d r e s s 
i n t h i s s t a t e ; p r o v i d e d t h e y f i l e w i t h the board o f 

. a c c o u n t a n c y , and w i t h t h e a u d i t o r o f s t a t e , a t l e a s t 
f i v e days b e f o r e commencing work f o r a c l i e n t , the 
w r i t t e n appointment o f a r e g i s t e r e d p r a c t i t i o n e r i n t h i s 

5<?~ -JO 



Sir. George H» Hanson 2 - F e b r u a r y *+, 1959 

s t a t e to a c t as agent upon whom l e g a l s e r v i c e may 
be had i n a l l m a t t e r s which may a r i s e from such 
temporary p r o f e s s i o n a l engagements." 

T h i s exemption c l e a r l y a p p l i e s to a " h o l d e r " o f a c e r t i f i e d 
p u b l i c a c c o u n t a n t c e r t i f i c a t e g r a n t e d by another s t a t e . I t i s 
roy i m p r e s s i o n t h a t o n l y an i n d i v i d u a l c o u l d be a h o l d e r o f a 
c e r t i f i c a t e and, t h e r e f o r e , t h i s exemption c o u l d a p p l y o n l y to 
i n d i v i d u a l s . 

Aa you have more f a m i l a r i t y w i t h the laws o f the o t h e r s t a t e s 
r e l a t i n g t o c e r t i f i e d p u b l i c a c c o u n t a n t s , i f I am m i s t a k e n i n 
my assumption i n the above p a r a g r a p h , p l e a s e a d v i s e me. 

Pur s u a n t to t h i s o p i n i o n no r e v i s i o n o f your a p p l i c a t i o n or 
power o f a t t o r n e y seems to ba i n d i c a t e d a t t h i s t i m e . 

Yours t r u l y , 

JAMES H. GRITTON 
A s s i s t a n t A t t o r n e y G e n e r a l 

J H G i k t 



-y-BO/m^^OF CONTROL O F - S W - £ - H t f f l f W » ; - The board o f c o n t r o l , 
h a v i n g a c t e d as a board i n a p p r o v a l o f a c l a i m f o r merchandise 
purchased the same b e i n g r e f l e c t e d i n the minutes o f s a i d b o a rd, 
may d e s i g n a t e and d e l e g a t , s a i d d e s i g n a t i o n and d e l e g a t i o n a l s o 
having.been made o f r e c o r d , to a s u b o r d i n a t e the m i n i s t e r i a l 
d uty o f s i g n i n g f o r the board o f c o n t r o l i n d i c a t i n g board a p p r o v a l 

( P e i c h t o !3*A*-d, # Si-Z~ /2-

\ ^ February 6, 1959 
State. c>mceGz: Board o f aontroi--

Board of Control 
L O C A L . 
Sentlerasna 

This l e t t e r i s sequel to tho op i n i o n of t h i s o f f i c e 
under date of December 19, 1958, and d i r e c t e d to above 
board to tho a t t e n t i o n of Esther Wright, Secretary. 
F o l l o w i n g tho release of tho aforementioned o p i n i o n a 
conference was held i n the board conference room at which 
time procedures were e s t a b l i s h e d f o r board approval of 
claims f o r merchandise purchased f o r tho i n s t i t u t i o n s 
under tho s u p e r v i s i o n of the board of c o n t r o l . S t i l l 
wanting at that time wa® an answer as to whether a l l 
members of said board must sig n the c l a i m forms once they 
had boon approved and such approval made of record i n 
the minutes of tho board mooting at whioh tho same were 
approved. 

lh% o p i n i o n of Uee&mber 19, 1956 heretofore r e f e r r e d 
to was i n substance aa f o l l o w s * 

1. Tho a u t h o r i z a t i o n of claims and the approval 
of samo i s not delegable to a subordinate but must oe 
axorcisad by the Board o f Co n t r o l of Stat© I n s t i t u t i o n s . 

2« Those d u t i e s going to mode and form may, however, 
be delegated to a subordinate, f o r example, the c l e r i c a l 
work e n t a i l e d i n tho pr e p a r a t i o n of the vouchor© and c l a i m s , 
in other words, the moohanics of pre p a r a t i o n of that which 
tho Board of C o n t r o l , aa a board, must approve and a u t h o r i z e . 

P e r t a i n i n g to the i n s t a n t problem, i t i s my f u r t h e r 
o pinion that the board, having acted as a board in approving 
a c l a i m and such approval made of record in the minutes, the 
board may designate a subordinate to sign such approval f o r 
the- board of c o n t r o l , s a i d d e s i g n a t i o n or del e g a t i o n of t h i s 
m i n i s t e r i a l duty having a l s o been made of record in the minutes 
of the board meeting at which ©aid de s i g n a t i o n or d e l e g a t i o n 
was made by the board a c t i n g in concert. 

Very t r u l y yours, 

CARL H. PESCH CHPikt A s s i s t a n t Attorney General 



COUNT f ES's ' ZONING — T o w n s h i p s a s " a r e a s " u n d e r s e c t i o n 358a A 
Payment o f e l e c t i o n c o s t s g o v e r n e d by s e c t i o n s 3 *+P ' S J 9 » / » ^7 
and M-9.118. ( / j t e l s h> VJerlhp CedarCo- Atif.} JL////S?) 

F e b r u a r y 11, 1959 

Mr. Max R. W e r l i n g 
Cedar County A t t o r n e y 
108 West F i f t h S t r e e t 
T i p t o n , Iowa 

Dear S i r : 

R e c e i p t i s acknowledged o f your l e t t e r o f January 22 
as f o l l o w s : 

"Cedar County has j u s t adopted a zone o r d i n a n c e 
under th e p r o v i s i o n s o f Chapter 358A o f the 1958 
Code o f Iowa. In the O r d i n a n c e i t i s p r o v i d e d 
t h a t t h e r u l e s , r e g u l a t i o n s and r e s t r i c t i o n s s h a l l 
not a p p l y u n t i l the Ordinance i s approved by a 
m a j o r i t y o f the r e a l p r o p e r t y owners i n the d i s t r i c t . 
D i s t r i c t s a re e s t a b l i s h e d as townships,, i . e . , each 
township i s a s e p a r a t e d i s t r i c t . T h i s g i v e s r i s e t o 
the f o l l o w i n g q u e s t i o n s which I would l i k e t o have an 
A t t o r n e y G e n e r a l ' s O p i n i o n upon. 

1. May each township e s t a b l i s h t h e method 
of a p p r o v a l t o be used w i t h i n the town­
s h i p or must the Board o f S u p e r v i s o r s 
e s t a b l i s h the method f o r the whole County? 

2. I f the method o f a p p r o v a l used i s by an 
e l e c t i o n r a t h e r than p e t i t i o n who pays 
the c o s t s t h e r e o f when (a) the township 
s e t s the method o f a p p r o v a l and (b) when 
the method o f a p p r o v a l i s set by the Board 
o f S u p e r v i s o r s ? " 

In answer to your f i r s t q u e s t i o n you a r e a d v i s e d t h a t 
t h e mere c o i n c i d e n c e o f a r e a b o u n d a r i e s w i t h township bound­
a r i e s c o n f e r s no powers r e l a t i v e t o z o n i n g q u e s t i o n s upon 
the t o w n s h i p , as such, o r the township t r u s t e e s under Chapter 
358A o f the Code. T h i s a l s o d i s p o s e s o f p a r t (a) o f your 
second q u e s t i o n . 



Mr. Max R. W e r l i n g - 2 - February 11, 1959 

In answer to p a r t (b) o f your second q u e s t i o n , i t appears 
the t y p e of q u e s t i o n t o which you r e f e r f a l l s w i t h i n the 
meaning of the p r o v i s i o n , " o t h e r l o c a l o r p o l i c e r e g u l a t i o n s 
may be s u b m i t t e d at t h e same e l e c t i o n " c o n t a i n e d i n Oode 
s e c t i o n 3^5«1+J t h a t where such q u e s t i o n i s s u b m i t t e d at a 
s p e c i a l e l e c t i o n , Code s e c t i o n 39«2 i s a p p l i c a b l e ; and t h a t 
payment o f c o s t s would be governed by Code s e c t i o n *+9*ll8 
as made a p p l i c a b l e to such e l e c t i o n s by s e c t i o n 9̂<>1» 

Very t r u l y y o u r s , 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 

L C A l k t 



SCHOOLS : R e o r g a n i z a i i o n — E f f e c t o f b l a n k e t l e g a l i z i n g a c t 

S . F . 5 d t h G . A . ( / )/> e /s t o O e ^ e / , St. Sen.j 3//6/S?) 

F e b r u a r y l 6 , 1959 

Honorable Duane E. Dewel 
Senate Chamber 
L O C A L 

Dear Mr. Dewelt 

R e c e i p t i s acknowledged o f your l e t t e r o f Fe b r u a r y 
13, as f o l l o w s : 

" I am e n c l o s i n g a copy o f Senate F i l e 7*+ which 
passed and has been approved by the Governor. 

A q u e s t i o n has a r i s e n i n my county as to 
whether t h i s b i l l l e g a l i z e d t h e b o u n d a r i e s o f 
a s c h o o l d i s t r i c t o r g a n i z e d p r i o r t o J u l y 1, 
1958. 

W i l l you p l e a s e g i v e me an o p i n i o n on t h i s . " 

In answer t h e r e t o you a r e a d v i s e d S.F. 7*+» 5^th G« A . 
a p p e a r s , except f o r the date s p e c i f i e d , i d e n t i c a l w i t h H.F. 
6 8 , 56th G. A., which appears as c h a p t e r 262, A c t s o f the 
56th G. A. Assuming p u b l i c a t i o n i s made i n the manner 
s p e c i f i e d i n s e c t i o n 3 , S.F. 7^ appears adequate to l e g a l i z e 
the b o u n d a r i e s o f any s c h o o l d i s t r i c t o r g a n i z e d p r i o r t o 
J u l y l , 1958, u n l e s s t h e d e v i a t i o n from s t a t u t o r y p r o c e d u r e 
i n a g i v e n d i s t r i c t were so m a t e r i a l as to make o p e r a t i o n 
o f t h e Act i n c o n t r a v e n t i o n o f A r t i c l e V I I I , s e c t i o n 1, 
C o n s t i t u t i o n o f Iowa, i n such d i s t r i c t . 

V e r y t r u l y y o u r s , 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 

LCA:kt 
c c i P a u l J o h n s t o n 



QEue&Ai- ASSEMBLY ' i l £ c ± ^ ^ t s ^ ? ~ 
The statement of contest f i l e d in the contest of C e c i l V. Lutz v. 
Stanley Watts f o r a seat in the House of Representatives is deemed 
s u f f i c i e n t w i t h i n the p r i n c i p l e s l a i d down in the contest of 
Wooldridge v. Robinson, 57th General Assembly, and the p r o v i s i o n s 
of §62.14, Code 1958. ( f*> tfloevert St. tfVp,> Jt/s/ Sf) 

February 3, 1959 

Hon. t e s t e r L. Kluever tChairman 
Contest Committee In C e c i l V. L u t z , 

Contestant, vs. Stanley Watts, 
incumbent 

B u i 1 d I n g 
Dear S i r : 

Reference i s h e r e i n made t o the request of the above 
mentioned committee as t o the l e g a l s u f f i c i e n c y of the S t a t e * 
ment of Contest f i l e d by the Contestant In the above e n t i t l e d 
c o n t e s t now pending before the House of Representatives, i 
would advise you that I have examined t h i s statement and f i n d 
t h a t a p p l y i n g the p r i n c i p l e s o f Taw se t f o r t h i n the o p i n i o n of 
t h i s Department In the matter of the contest of Wooldridge v. 
Robinson, 37th General Assembly, and appearing In the House 
Journal of tha t Assembly on page \lk to the statement made 
h e r e i n t h a t such statement Is l e g a l l y s u f f i c i e n t and complies 
w i t h the p r o v i s i o n s of Sec t i o n 62.14, Code 1950, t o the e f f e c t 
t h a t i 

" S u f f i c i e n c y of statement. The statement s h a l l 
not be dismissed f o r want of form, If the p a r t i ­
c u l a r causes of contest are a l l e g e d w i t h such 
c e r t a i n t y as w i l l s u f f i c i e n t l y a dvise the In* 
cumbent of the r e a l grounds of cont e s t . " 

Very t r u l y yours, 

OSCAR STRAUSS 

F i r s t A s s i s t a n t Attorney General 
QSsMKB 57- o 2 - / ' / 



SCHOOLS: ' Reo rg'ari i z a t i o n - - " The p r d p e r me thod f 6 r d e t e r m i n i ng 
how t o p r o c e e d d i r e c t l y u n d e r a d e c r e e o r d e c r e e s o f a C o u r t 
i s by a p p l y i n g t o t h e C o u r t f o r a s u p p l e m e n t a l d e c r e e o r o r d e r 

(fibeh -to (kr+U*™) fludobon Co. Mty.} # Sj-a~ 

F e b r u a r y 13, 1959 

Mr. Mel Graham 
County A t t o r n e y 
Audubon, Iowa 

Dear S i r : 

R e c e i p t i s acknowledged o f your l e t t e r o f F e b r u a r y 7« 
With t h e s a i d l e t t e r you e n c l o s e d c o p i e s o f d e c r e e s i n two 
s c h o o l c a s e s p e r t a i n i n g t o t h e b o u n d a r i e s o f a c e r t a i n p r o ­
posed s c h o o l d i s t r i c t * You i n q u i r e whether t h e r e o r g a n i z a t i o n 
may now proceed under the terms t h e r e o f . Were your q u e s t i o n s 
d i r e c t e d to t h e meaning o f some s t a t u t e o r to the words o f 
the Court i n some p r i o r s i m i l a r case sought to be a p p l i e d as 
precedent f o r your c a s e , I would be p l e a s e d t o attempt t o 
f i g u r e out t h e answer to your q u e s t i o n . However, the two 
c a s e s e n c l o s e d w i t h your l e t t e r d i r e c t l y , r a t h e r than m e r e l y 
as p r e c e d e n t , e f f e c t the s u b j e c t m a t t e r o f your q u e s t i o n . 

The p r o p e r manner o f a r r i v i n g a t the answer would, 
t h e r e f o r e , seem to be to a p p l y to the Court f o r a supplemen­
t a r y d e cree i f t h e r e be doubt as t o how to proceed under the 
decrees i t has r e n d e r e d . T h i s was the p r o c e d u r e f o l l o w e d i n 
the case of S t a t e y. Community School, D i s t r i c t o f S t . Ansgar. 
78 N.W. 2d 86, s u p p l e m e n t a l o p i n i o n at 7o N.W. 2d 9*f. 

Very t r u l y y o u r s , 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 

LCA:kt 
c c : Paul J o h n s t o n 



iVIatete t re %o]^j±2£ - -
CITIES AND TOWfrS>lMTTNQ^bAW. -~" 

"Motels" f a l l w i t h i n the d e f i n i t i o n of " m u l t i p l e d w e l l i n g s " r e f e r r e d to 
i n S e c t i o n 413.3, subsection 3. "Motels" must be b u i l t where sewer ,. ' 
and water i s a c c e s s i b l e . (^fQ€^y^^y,^ tv> Hoose^ H e a l t h D e p f ) ^//f/S^^ 

February 19, 1959 

Mr« Paul J. Houser, M.5., Director 
Stat© Department of Health 
Division of Public Health Engineering 
L O C A L 
Dear Mr, Houser; 

Reference i s made to your letter of February 13 that sets 
out tho following: 

"A question arises in the interpretation 
of the Housing Law which requires connections 
to a public sewer, and we request your opinion. 

"Section 413.33 prohibits the erection of a 
multiple dwelling unless a public sewer or private 
sa*er connected directly with a public sewer i s 
accessible and specifies that no cesspool or 
similar means of sewage disposal shall be used 
where connection to a publio sewer i s practicable* 

"Section 413.8 provides that the provisions 
of the entire chapter with reference to sewer 
connections shall be deemed to apply only where 
connection with a publio sewer i s or becomes 
reasonably accessible, and that a l l questions of 
the practicability of such sewer connections shall 
be decided by the health officer or such other 
o f f i c i a l as the board of health may direct. 

"Section 413*3 defines a multiple dwelling 
of Class B as a duelling occupied as a rule 
transiently including hotels, lodging houses, etc. 

"The question i s raised specifically in regard 
to the proposed construction of a motel in a city 
with population of more than 15,000 where a public 
sewer or private sewer connected directly with a 
public sewer i s not accessible. Is a motel in the 
category of a multiple dwelling? If so, does 
Section 413.33 prohibit the construction or does 
Section 413,8 permit the health officer or other 
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local o f f i c i a l directed by the board of health 
decide that the public sewer is not reasonably 
accessible and can then permit the installation 
of a cesspool or similar means of sewage disposal?" 
In reply thereto: 
The Supreme Court of the State of Iowa has never defined the 

word, "motel". The word, "motel" i s not to be found in the Webster*a, 
New International Dictionary. Howevsr, some of our sister states 
defined "motel" as the amalganation of the words, "motor" and "hotel". 
<Py*» ys, FIA , 87 Southern 2d 416; Pfrrro vs Baxendajo, 
20 New Jersey 17, 118 Atlantic 2d 401). The word, "motorola this 
instance i s an adjective used to describe the noun, "hotel." "Hotel" 
Is defined as a multiple dwelling i n Section 413.3, subsection 3, Code 
1958. It i s immaterial to your question in hand to designate what 
class of multiple dwelling a "motor hotel" or "motel" would be classified. 

The regulation of "multiple dwellings" with regard with sewer 
and water is clearly stated in Section 413.33, Code 1958, which provides 
to wit: 

"Accessibility to city water and sewers. 
No multiple dwelling shall hereafter be erected 
unless there is accessible city water and a 
public sewer, or a private sewer connected 
directly with a public sewer. No cesspool 
or similar means of sewage disposal shall be 
used in connection with any dwelling where 
connection with a public sewer i s practicable." 

Your reference made to Section 413.8, Code 1958, has no bearing 
on the problem because we are specifically interested i n multiple dwellings. 
The specific law, namely Section 413.33, Code 1958, supersedes any general 
provisions such as Section 413.8, Code 1958. (Yarn vs City of Des Moines. 
243 Iowa 991, 54 N. W, 2d 439). 

Yours very truly, 

THECOCR W. HERMANN, JR. 
Assistant Attorney General 

TWB:kr 



Taxation * ^1^21^.^1}dSj^Aiil ~-
P r o v i s i o n s o f Ch. 353, Code 1958, d i r e c t i n g the moneys and c r e d i t s levy 
used to pay the pr i n c i p&Jb and i n t e r e s t of the Korean Bonus bond c o n s t i ­
tutes a contract and so long as there are outstanding bonds that p r o v i ­
s i o n may not be repealed. ( $iravSS to Schroedcr} 5 ^ 

February 9, 1959 

Hon. Jack Schroeder 
State Senator 
Senate Chamber 
B u i 1 d i n g 
My dear Jack; 

This w i l l acknowledge r e c e i p t of yours of the 5th i n s t . 
addressed to the Attorney General in which you s t a t e : 

"I r e s p e c t f u l l y request an op i n i o n from your o f f i c e 
on the p o s s i b i l i t y of modifying or repeali n g the 
Iowa Moneys and C r e d i t s tax. 
"The Korean V/ar Bonus Bonds were sold and pledged as 
s e c u r i t y the moneys and c r e d i t s and property of the 
State of Iowa. 
"A question has a r i s e n as to the vested i n t e r e s t of 
purchasers of those bonds in the continued c o l l e c t i o n 
of the tax. 
"Would you please give me an op i n i o n in the l e g a l i t y 
of the repeal or m o d i f i c a t i o n of t h i s tax?" 
In r e p l y thereto I would advise you that the pledge contained 

in Sec. 35B.11, Code 1958, of the tax l e v i e d upon moneys and 
c r e d i t s which, among ot h e r s , i s to provide f o r the payment of 
p r i n c i p a l and i n t e r e s t of the Koran veterans bonus bonds, con­
s t i t u t e s a c o n t r a c t w i t h each and a l l holders of these bonds and 
repeal or m o d i f i c a t i o n of the a v a i l s of such l e v i e s upon monies 
and c r e d i t s would c o n s t i t u t e a v i o l a t i o n of A r t i c l e I, S e c t i o n 10, 
of the n a t i o n a l c o n s t i t u t i o n which provides t h a t , "No .State 
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s h a l l . . . pass any . . . Law im p a i r i n g the O b l i g a t i o n of Contracts, 
. . ." And A r t i c l e I, Se c t i o n 21. o f our own C o n s t i t u t i o n provides: 

" A t t a i n d e r - ex post f a c t o law * o b i 1 gat ion o f c o n t r a c t . 
No b i l l of a t t a i n d e r , ex post f a c t o law, or Taw impair-
ing the o b l i g a t i o n of c o n t r a c t s , s h a l l ever be passed." 

The moneys and c r e d i t s tax i s provided f o r in Chapter k2$, 

Code 1953. i n s o f a r as p r o s p e c t i v e repeal of such p r o v i s i o n s of 
that chapter as i s concerned w i t h the moneys and c r e d i t s tax, I t 
would appear that any b i l l p r o v i d i n g f o r the repeal of such pro­
v i s i o n s concerning the moneys and c r e d i t s tax should provide 
s p e c i f i c a l l y f o r the p r e s e r v a t i o n of the exist e n c e o f such moneys 
and c r e d i t s p r o v i s i o n s f o r the purpose o f paying the p r i n c i p a l 
and i n t e r e s t of the Korean Bonus bonds u n t i l the l a s t o f such 
bonds are p a i d , in my view, such p r o v i s i o n s o f Chapter k2$ i s 
by implied reference, a part o f the c o n t r a c t w i t h the bondholders. 

Very t r u l y yours, 

0S«MK3:mmh 
OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 



In e x i s t i n g e m e r g e n c y a r i s i n g o u t o f enemy a t t a c k , t h e G e n e r a l A s s e m b l y 
u n d e r i t s p o l i c e power may a c t a p p r o p r i a t e l y , and i n s o f a r as l e g i s l a t i n g 
c o n c e r n i n g a f u t u r e e m e r g e n c y , t h e w r i t t e n c o n s t i t u t i o n c o n t a i n s no s u c h 
p owers and s u c h power t o be e x e r c i s e d w i t h c a u t i o n , (grke clrtd Strauss fx> 

February 9, 1959 

Mr. Clayton L. Ringgenberg, D i r e c t o r 
Iowa L e g i s l a t i v e Research Bureau 
B u i 1 d i n g 
Dear S i r : 

This w i l l acknowledge r e c e i p t of yours In which you sub­
mi t t e d the f o l l o w i n g : 

"A l e g i s l a t o r has asked t h i s o f f i c e to d r a f t 
several b i l l s to provide f o r c o n t i n u i t y In s t a t e 
and l o c a l government in Iowa in case of d i s a s t e r 
caused by enemy at t a c k . We have been d i r e c t e d 
to p attern these b i l l s a f t e r the suggested b i l l s 
prepared by the United S t a t e s o f f i c e of C i v i l and 
Defense M o b i l i z a t i o n . 
"Several of these b i l l s provide f o r emergency 
i n t e r i m successors f o r key s t a t e o f f i c i a l s who 
might be d i s a b l e d by enemy a t t a c k . These suc­
cessors would hold o f f i c e o n l y u n t i l the vacated 
o f f i c e could be f i l l e d in the usual manner, and 
they would not have t i t l e or tenure. 
"A p r e l i m i n a r y study of these b i l l s has revealed 
that there may be some c o n s t i t u t i o n a l questions 
on some of them. One b a s i c question i s , can the 
Iowa General Assembly provide f o r emergency suc­
cessors In case of d i s a s t e r caused by enemy a t ­
tack f o r any or a l l of these o f f i c e s : Governor, 
L t . Governor, l e g i s l a t o r s , supreme court judges, 
d i s t r i c t judges, and heads of s t a t e departments? 
"A second question i s , can the Iowa General Assem­
b l y provide f o r emergency i n t e r i m successors f o r 
county, municipal and school d i s t r i c t o f f i c i a l s 
and f o r the emergency l o c a t i o n of these govern­
ments in case of such d i s a s t e r ? 

5 7 - 2-1? 
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"A t h i r d question i s , can the Iowa Genera) Assam* 
b l y g i v e designated s t a t e o f f i c i a l s emergency powers 
to deal w i t h any d i s a s t e r i f the laws do not provide 
f o r d e a l i n g w i t h d i s a s t e r ? 
"Please advise me whether the Iowa General Assembly 
can enact laws to do these things under our present 
c o n s t i t u t i o n . Thank you." 
in r e p l y thereto we a d v i s e as f o l l o w s : 
1. in answer to your question #1 regarding emergency suc­

c e s s o r s i n case of d i s a s t e r caused by enemy a t t a c k f o r the o f f i c e s 
o f Governor, L t . Governor, l e g i s l a t o r s , Supreme Court Judges, D i s ­
t r i c t Court judges, we would advise that these are a l l c o n s t i t u ­
t i o n a l o f f i c e s (except the o f f i c e o f Secretary o f A g r i c u l t u r e ) 
whose terms of o f f i c e and method of e l e c t i o n are t h e r e i n pro­
v i d e d , i n that s i t u a t i o n p r o v i s i o n f o r succession i n each of 
those o f f i c e s a r i s i n g out o f enemy a t t a c k r e q u i r e s appropriate 
c o n s t i t u t i o n a l amendment. 

2. Insofar as your question #2 i s concerned, i t i s t o be 
s a i d that the county i s a p u b l i c c o r p o r a t i o n subject to l e g i s l a ­
t i v e c o n t r o l ; t h a t the State makes a county and in i t s d i s c r e t i o n 
can unmake It i n a d m i n i s t e r i n g i t s property and revenue through 
ot h e r i n s t r u m e n t a l i t i e s ; t h a t i t i s a p o l i t i c a l c o r p o r a t i o n vested 
w i t h c e r t a i n l i m i t e d and s p e c i f i e d powers which are d i v i d e d among 
and to be e x e r c i s e d by agents o f county o f f i c e r s appointed f o r that 
purpose. See H u l l v. Marshall County. 12 Iowa 142, S l u t t s v. Oana, 

138 Iowa 244, 115 N.W. 115; Rogers Locomotive Mach. Works v. 
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American Emigrant Co.. 164 U. S. 559. in view of the f o r e g o i n g 
we are of the o p i n i o n that the General Assembly could provide and 
e s t a b l i s h automatic l i n e s o f succession and i n s o f a r as school d i s ­
t r i c t s i n c i t i e s and towns are concerned the power of c o n t r o l of 
the L e g i s l a t u r e over such p o l i t i c a l s u b d i v i s i o n s i s s u b s t a n t i a l l y 
comparable to the s t a t u s o f c o u n t i e s i n that respect, in that 
view we are of the o p i n i o n that the Genera) Assembly could provide 
f o r i n t e r i m standby succession i n county, municipal and school 
d i s t r i c t o f f i c e s and f o r the r e l o c a t i o n of these several govern­
ments i n case of such a t t a c k or d i s a s t e r a r i s i n g therefrom. This 
o p i n i o n i s subject to views set f o r t h in #4 hereof. 

3. i n answer to your q u e s t i o n #3 as t o whether the emer­
gency powers to deal w i t h d i s a s t e r can be conferred upon State 
o f f i c i a l s , t h i s l i k e w i s e i s to be considered in the l i g h t o f the 
views expressed i n paragraph 4 hereof* 

4. i n s o f a r as l e g i s l a t i v e power i n the respects t r e a t e d 
in paragraphs 2 and 3 hereof i s concerned, i t i s to be s a i d that 
l e g i s l a t i v e a c t i o n i n emergencies, whether occasioned by enemy 
a t t a c k or otherwise, may be considered i n two aspects: (a) 
whether l e g i s l a t i v e a c t i o n i s taken w i t h respect to an e x i s t i n g 
a t t a c k or emergency, or (b) whether l e g i s l a t i v e power may be 
c u r r e n t l y e x e r c i s e d w i t h respect t o f u t u r e a t t a c k or emergency. 

(a) i n s o f a r as the l e g i s l a t i o n concerning e x i s t e n t emer­
gencies i s concerned, there i s p r i o r l e g i s l a t i v e a c t i o n f o r guid­
ance. I l l u s t r a t i v e thereof i s the f o l l o w i n g : 45th General Assembly, 
e x t r a s e s s i o n , Chapter 112 t h e r e o f , recognized a p u b l i c emergency 
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a r i s i n g out of the abnormal d i s r u p t i o n In economic and f i n a n c i a l 
processes in the f o l l o w i n g terms: 

" S e c t i o n 1. That i t i s hereby declared that a 
p u b l i c emergency has e x i s t e d a f f e c t i n g the w e l f a r e 
of the people or iowa growing out of the abnormal 
d i s r u p t i o n i n economic and f i n a n c i a l processes} 
that because of t h i s , a l a r g e number of banks and 
t r u s t companies in t h i s s t a t e have been and s t i l l 
are unable to c a r r y on i n an o r d i n a r y and normal 
manner; and d e p o s i t o r s of many of the banks and 
t r u s t companies of Iowa have entered i n t o de­
p o s i t o r s ' agreements and pursuant thereto and to 
the laws of t h i s s t a t e , 8 number of such banks 
and t r u s t companies have reorganized and/or 
r e c a p i t a l i z e d , and a number are in the process 
of r e o r g a n i z a t i o n and/or r e c a p ! t a l l z a t i o n . " 

and provided under that declared emergency f o r the r e o r g a n i z a t i o n 
of banks. And in Chapter 113 of the foregoing e x t r a session pro­
vided f o r the p r o t e c t i o n of d e p o s i t o r s under a declared l e g i s l a ­
t i v e emergency. The 47th General Assembly, Chapter 182 0 enacted 
an emergency act r e l a t i n g t o the f o r e c l o s i n g of r e e l e s t a t e loans 
and deeds that touched on r e a l e s t a t e and other choses in a c t i o n s , 
which act provided in Sections 1 and 6 thereof the following*. 

"Section 1. Ths governor of the s t a t e of iowa 
having declared that an emergency now e x i s t s , and 
the general assembly having determined that such 
emergency does e x i s t , which i s general throughout 
the s t a t e , and that the s a f e t y and f u t u r e w e l f a r e 
of the s t a t e as a whole i s endangered thereby, the 
general assembly a c t i n g under the power reserved 
by the people of Iowa, does hereby enact the f o l ­
lowing: 

" » • * * * 

"Sec. 6. This act being brought f o r t h to meet an 
emergency through the p o l i c e power of the s t a t e 
and being deemed of immediate importance s h a l l btz 
In f u l l f o r c e and e f f e c t a f t e r i t s passage and 
p u b l i c a t i o n In the F o r t Dodge Messenger, a news­
paper published at F o r t Dodge, Iowa, and ths 
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S i b l e y Gazette-Tribune, a newspaper published 
at S i b l e y , Iowa." 
C e r t a i n phases of these a c t s were l i t i g a t e d . See Johnson v. 

Kejjr, 220 iowa 69, and H e l l v. S c h u l t , 233 iowa 511. But see the 
case of Pes Moines J o i n t Stock Land Bank v. Nordholm, 217 Iowa 
1319, 253 N. W. 701, where i t was h e l d that Chapter 182, Acts of 
the 47th General Assembly, extending the redemption pe r i o d f o r 
mortgages to be extended u n t i l March, 1935, was a c o n s t i t u t i o n a l 
e x e r c i s e of l e g i s l a t i v e power to meet an economic emergency. 

Insofar as the enactment of l e g i s l a t i o n under the p o l i c e 
power Is concerned due to the impact of war, the case of Guttag v. 
S h a t z k i n , 130 N. E. 929, s a i d t h i s : 

•'While the s t a t e s are subject to the contract 
clause of s e c t i o n 10, a r t i c l e 1, and s e c t i o n 1, 
a r t i c l e 14, of the United States C o n s t i t u t i o n , 
the p o l i c e power of the s t a t e s may a f f e c t con­
t r a c t s and modify property r i g h t s without v i o l a ­
t i o n of these p r o v i s i o n s . Conceding the h e a l t h , 
s a f e t y , and morals of i t s c i t i z e n s to be i n ­
volved, and the circumstances to j u s t i f y a 
proper Interference by the s t a t e , n e i t h e r the 
c o n t r a c t nor due process of law clause stand in 
the way. Union Dry Goods Co. v. Georgia P u b l i c 
S e r v i c e Corporation, 248 U. S. 372, 39 Sup. Ct. 
117, 63 L. Ed. 309, 9 A. L. R. 1420. These 
s e c t i o n s of our Federal C o n s t i t u t i o n and the 
p o l i c e power of the s t a t e s harmonize and never 
c o n f l i c t . The only question here i s one of 
f a c t , not one of law: Do the f a c t s c a l l i n t o 
e x i s t e n c e the power reserved t o the s t a t e s to 
l e g i s l a t e f o r the s a f e t y and h e a l t h of the 
people? Within I t s sphere the p o l i c e power of 
the s t a t e s i s not u n l i k e the war power of the 
n a t i o n . Both are r u l e s of n e c e s s i t y , i m p l i e d l y 
or e x p r e s s l y e x i s t i n g In every form of govern­
ment; the one to preserve the h e a l t h and morals 
of a community; the other to preserve sovereignty. 
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"When, t h e r e f o r e , by reason of disordered con­
d i t i o n s due to war and the f e d e r a l war powers, 
the people of Mew York C i t y could f i n d no other 
homes than those they possessed, and were 
threatened w i t h ejectment or dispossess except 
upon payment of e x o r b i t a n t r e n t s , the s t a t e 
L e g i s l a t u r e had the power to stay any and a l l 
proceedings f o r a reasonable time, that i s , 
w h i l e the danger or p e r i l l a s t e d , and u n t i l r e ­
adjustment took p l a c e , the owner r e c e i v i n g f a i r 
compensation meanwhile. 
"This i s not a case, in my judgment, where the 
L e g i s l a t u r e has undertaken t o r e g u l a t e housing 
rates because such a business has become charged 
with a p u b l i c i n t e r e s t . We are not c a l l e d upon 
to express any o p i n i o n upon such a power. C i r ­
cumstances due to war c o n d i t i o n s have created a 
p e r i l to l i f e and h e a l t h , and with t h i s the 
s t a t e has attempted to deal u n t i l the p e r i l be 
passed. The laws are not e f f e c t u a l any longer 
than the n e c e s s i t y demands, which may be less 
than the two years p r e s c r i b e d . 

" S i m i l a r laws f o r emergencies have been passed 
before. American Land Co. v. Z e i s s , 219 u*. W. 
47, 60, 31 Sup. Ct. 200, 55 L. Ed. 32; Bertrand v. 
T a y l o r , 37 111. 235; Bowdltch v. Boston, 101 U. S. 
16, 25 L. Ed. 9<30: Breltenbach v. Buch, 44 Pa. 
313, 84 Am. Dec. 442; Wilson v. New, 243 U. S. 
332, 37 Sup. Ct. 298, 61 L. Ed. 755, L. R. A. 
1917E, 938, Ann. Cas. 1918A, 1024? Hoffman v. 
Charlestown F i v e C t s . Sav. Bank, 231 Mass, 324, 
121 N. E. 15; Hasbrouck v. Shipman, 16 Wis. 
296." 
It would appear that such emergency l e g i s l a t i v e e x e r c i s e of 

p o l i c e power can e x i s t o n l y so long as the emergency e x i s t s . In 
Chastleton Corp. v. S i n c l a i r , 264 U. W. 543, 68 L. ed. 841, 44 
S. Ct._405, the court h e l d that "a law depending upon the e x i s t e n c e 
of an emergency or other c e r t a i n s t a t e of f a c t s to uphold i t may 
cease to operate i f the emergency ceases or the f a c t s change, even 
though v a l i d when passed." 
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And see the case o f Guttag v. S h a t z k l n . supra. 
(b) Insofar as l e g i s l a t i v e a c t i o n taken r e s p e c t i n g f u t u r e 

c o n t i n g e n c i e s and emergencies, i t i s to be borne in mind th a t 
under the C o n s t i t u t i o n the e f f e c t i v e dates of l e g i s l a t i v e a c t s 
are provided f o r by A r t i c l e I I I , S e c t i o n 26, as f o l l o w s : 

"Time laws to take a f f e c t . NO law o f the General 
Assembly, passed at a r e g u l a r s e s s i o n , of a p u b l i c 
nature, s h a l l take e f f e c t u n t i l the f o u r t h day of 
J u l y next a f t e r the passage thereof* Laws passed 
a t a s p e c i a l s e s s i o n , s h a l l take e f f e c t ninety days 
a f t e r the adjournment of the General Assembly by 
which they were passed. If the General Assembly 
s h a l l deem any law of immediate importance, they 
may provide that the same s h a l l take e f f e c t by 
p u b l i c a t i o n i n newspapers i n the S t a t e . " 
Obviously, making an a c t e f f e c t i v e upon a d i s a s t e r or an 

emergency, i n c l u d i n g enemy a t t a c k , i s not covered by the f o r e g o i n g 
p r o v i s i o n . Whether l e g i s l a t i o n concerned w i t h a f u t u r e emer­
gency i s an e x e r c i s e o f c o n s t i t u t i o n a l power appears to have no 
precedent i n Iowa. 

Search, although not exhaustive, in iowa and other s t a t e s 
f i n d s no precedents f o r guidance i n t h i s s i t u a t i o n . I t would 
t h e r e f o r e seem that bestowing f u t u r e emergency powers upon the 
e x e c u t i v e branch o f the government without a t l e a s t c o n s t i t u t i o n a l 
d e f i n i t i o n of emergency would be o f questionable c o n s t i t u t i o n a l i t y . 
T h i s i s e s p e c i a l l y so i n view of the broad extent o f l e g i s l a t i v e 
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power over t a x a t i o n , personal r i g h t s and d u t i e s , c o n t r a c t s , 
p o l i c e power and other powers e q u a l l y Important. Caution should 
be e x e r c i s e d in enacting such l e g i s l a t i o n f o r f u t u r e emergencies. 
The lack of p r o v i s i o n f o r such emergency powers in the w r i t t e n 
C o n s t i t u t i o n would seem p l a i n l y t o imply such c a u t i o n . 

Very t r u l y yours, 

NORMAN A. ERBE 
Attorney General of Iowa 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

NAE.OS.MKB 



^yr4^€J^6E»#^4iWr3'; Chapter 250, Coda 1358, makes mandatory the 
payment f o r maintenance of graves of s e r v i c e men and women; the 
amount thereof i s f i x e d by Sec. 250.18, but recovery o f such c o s t s 
i s not recoverable from r e l a t i v e s o f the deceased, nor can they be 
compelled to provide care; nor may the c i t y be compelled to levy 
a tax s u f f i c i e n t to pay the c o s t s of maintenance, nor may a lump 
sum c o n t r a c t be made f o r such maintenance, (fcrbe and $ir&u$£ ir& 

W i l s o n , f/)6>se*f/*»e Co,Mty*} z/j6/s^ ) 

C O U N T I E S : \Merans'f\r£Vf February 16, 1959 

Robert H. Wilson, County Attorney 
110£ East Second S t r e e t 
Muscatine, iowa 

Dear Sir*. 
T h i s y j l l acknowledge r e c e i p t o f yours in which you 

submitted the following} 
" I am herewith r e q u e s t i n g an informal o p i n i o n a r i s-

ing out o f the f o l l o w i n g : 
"Qn ftovember 29, 1958, there was presented to the 

Muscatine County Board of S u p e r v i s o r s the enclosed com­
munication, A f f i d a v i t and l i s t i n g o f graves. As you w i l l 
note from th© attached photo copy o f <a p a r t o f the c l a i m , 
there are l o t s v a r y i n g i n s i z e from hx x 10' to 20* x 20' 
and the c l a i m f o r the care o f tho l o t s v a r i e s as t o s i z e , 
Obviously, the l o t s o f s i z e l a r g e r than h* x 10* are l o t s 
j>ravi^ing f o r m u l t i p l e b u r i a l s . 

"My questions under the p r o v i s i o n s o f Chapter 250.37 
and 250.id o f the 1958 Code o f Iowa are as f o l l o w s : 

"1) 3 s 11 mandatory t h a t payment be mad© f o r ««ain« 
tenanoa of graves o f s e r v i c e ia@n and women? 

"2) iDoos the 3oard o f S u p a r v i s o r s have any d i s c r e ­
t i o n m t o th© amount to be p a i d f o r care o f s e r v l c s 
men and women5 s graves? 

"3) Can the Board o f S u p e r v i s o r s by any proceed I j? 3s 
compel the tax c e r t i f y i n g body, In t h i s i nstance, 
tho C i t y o f Muscatine, Iowa, to buy s u f f i c i e n t tax 
to cover the expense o f upkeep i n these graves. 

,lk) Does the County have an enforceable c l a i m 
a g a i n s t any o f th© r e l a t i v e s o f deceased s e r v i c e 
men and women f o r car© o f the graves? 

"5) Is there any p r o v i s i o n o r remedy a v a i l a b l e to 
the County to f o r c e o r compel s e r v i c e men and 
women1s r e l a t i v e s t o provide f o r t h i s care? 
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"6} Dogs the Board o f Sup e r v i s o r s have a u t h o r i t y 
t o enter i n t o a lump sum c o n t r a c t w i t h the C i t y t o 
provide f o r the annual c a r e f o r these graves? 

I would g r e a t l y a p p r e c i a t e your r e t u r n i n g the enclosed 
c l a i m when i t has served i t s purpose. 1' 

In r e p l y thereto, 9 a d v i s e th© f o l l o w i n g : 
S e c t i o n s 250.17, 250.13, Coda 1958, provide the f o l l o w i n g : 

"250.17 Maintenance o f graves. The board of 
s u p e r v i s o r s o f the several c o u n t i e s i n t h i s s t a t e s h a l l 
each year, out o f the general fund o f t h e i r r e s p e c t i v e 
c o u n t i e s , a p p r o p r i a t e and pay t o the owners o f , o r t o the 
p u b l i c board or o f f i c e r s having c o n t r o l o f cemeteries 
w i t h i n the s t a t e i n which any such deceased s e r v i c e man 
or woman o f the United S t a t e s i s b u r i e d , a sum s u f f i c i e n t 
to pay f o r the care and maintenance o f the l o t s on which 
they are so b u r i e d , i n any and all cases i n which p r o v i ­
s i o n f o r such c a r e i s not otherwise made. 

"250,13 Payment—how made. Such payment s h a l l be 
made a t the r a t e charged f o r l i k e care arid maintenance 
o f other l o t s o f s i m i l a r s i z e i n the same cemetery, upe« 
the a f f i d a v i t o f the superintendent or other person i n 
charge o f such cemetery, t h a t the same has not been 
otherwise p a i d o r provided f o r . " 

These s t a t u t e s i:ss~>w power i n tho Soard o f Supervisors t o 4»at3v» 
t a i n and t o pay for such maintenance o f graves of honorably d i s ­
charged s o l d i e r s a.si s a i l o r s . 

i n s o f a r as other powers i n the £card i n respect to 
the maintenance f o r such personnel i s concerned, i t would ap~ 
pear that the Board has the same r i g h t s as other i n t e r e s t e d 
persons i n such maintenance, and none o t h e r . I t h e r e f o r e answer 
your q u e s t i o n s as f o l l o w s : 

I. In answer to your question #1, i would advise that i n 
my o p i n i o n payment f o r the maintenance o f the graves o f s e r v i c e 
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men and women 3s mandatory* 
2. In answer to your question #2, 1 am o f the o p i n i o n t h a t 

the method of payment i s provided by s e c t i o n 250.13, and d i s c r e ­
t i o n as to the amount would be excluded therefrom. 

In answer to questions #3, #4, #5, and #6, I am o f 
the o p i n i o n that no such s t a t u t o r y power vested i n the Board o f 
Supe r v i s o r s t o ccmpcl the C i t y o f Muscatine t o levy a s u f f i c i e n t 
t a x t o cover the expense o f the upkeep o f these graves; t h a t 
the county does not have a s t a t u t o r y and e n f o r c i b l e c l a i m a g a i n s t 
the r e l a t i v e s o f the deceased s e r v i c e men and women f o r the care 
o f the graves; nor i s there s t a t u t o r y p r o v i s i o n o r remedy i n 
the county to fa c e o r compel such r e l a t i v e s to provide f o r t h i s 
c a re; nor i s there a u t h o r i t y i n the Board t o enter Into a lump 
sum c o n t r a c t w i t h the C i t y o f Muscatine to provide f o r t h i s c ere. 

H e l p f u l o p i n i o n s i n t h i s connection, appear In the 
Report o f the Attorney General f o r 1944, page 73; Report f o r 
1934, page 510; Report f o r 1928, page 380; and Report f o r 
1925*1926, paga 373, 

Very t r u l y yours, 

NORMAft A. Ell BE 
Attorney General o f lows 

riAE:0S:MMH5 
Ebc: 4 pages 

OSCAU STRAUS'S 
F i r s t A s s i s t a n t Attorney General 



££¥H€*ff-"1E6ft" V̂ ATER CXTEitS'tONS in undeveloped areas of c i t i e s i s 
/ made by assessments and not by use of accumulated revenue funds, 

/ and the municipal U t i l i t y fund may not be used f o r that purpose. 

Cities /wdtow/^: vO*Ur e*Un*2?Jls— 

February 18, 1953 

Hon. A. L. Mensing 
House of Representatives 
L O C A L 

My dear Mr. Mensing: 
Reference i s h e r e i n made to your memorandum re­

spec t i n g the powers in c i t i e s d e a l i n g v/ith extensions of 
water mains through undeveloped areas. Upon I n v e s t i g a t i o n 
I f i n d that the s t a t u t o r y p r o v i s i o n s with respect to exten­
s i o n of water mains are contained in Chapter 401, Code o f 
3958. And these appear t o be the on l y s t a t u t e s bearing 
upon that a u t h o r i t y . Such s t a t u t e s do not aut h o r i z e the 
use o f accumulated revenue funds to fin a n c e such extensions. 
Payment appears to be l i m i t e d to assessments. 

In a d d i t i o n , I am of the o p i n i o n that the U t i l i t y 
fund provided by Section 404.12, Code of 1958, cannot be used 
f o r the payment o f such e x t e n s i o n s . There i s no express 
a u t h o r i t y t h e r e f o r , and the s p e c i f i c manner in which these 
extensions and payment thereof are author i z e d by Chapter 
401 would seem to me to exclude any i m p l i c a t i o n of such use 
of the U t i l i t y fund. 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 



BEPfn¥T̂ E;WT:-̂ fr̂ 't*ftfe»Mi!''0PtF'&f&ki The department of p u b l i c s a f e t y under 
the commissioner c o n s t i t u t e s the motor "veh i c l e department 
(P<?$ch "to Broujni "Pub. Sa-f. Cow™,, 5^) # 5-f -Z-Z^ 

J a n u a r y 2 9 , 1959 

Mr, R u s s e l l t> Brown, Commissioner 
Department o f P u b l i c S a f e t y 
L O C A L 

Dear S i r : 
Your l a t t a r under d a t e o f J a n u a r y 29» 1959 i s at hand 

wherein you ask f o r an o p i n i o n on tho f o l l o w i n g q u e s t i o n * 

" I n S e c t i o n 321.146, Code 1958, does not t h a terra 
•motor v e h i c l e department* raaan 'the dep&rtraant o f 
p u b l i c s a f e t y ' ? * * 

S e c t i o n 321.146, Coda 195S, p r o v i d e s : 

"The t r e a s u r e r o f atat© s h a l l a t the end o f s a i d 
f i s c a l year a s c e r t a i n t h a c o s t o f maintenance o f 
t h a motor v e h i c l e department and t r a n s f e r to the 
road uaa t a x fund tho a s c e r t a i n e d d i f f e r e n c e be­
tween the amount r e t a i n e d i n th© {jeneral fund under 
the p r o v i s i o n o f t h i s c h a p t e r and t h e maintenance 
c o s t o f s a i d department, t o g e t h e r w i t h any unex­
pended balanc® i n t h e reimbursement f u n d . " 

In answer to your q u e s t i o n as s u b m i t t e d we would a d v i s e 
you t h a t th© same appears i n S e c t i o n 321»2, Coda 1956, which 
p r o v i d e s : 

MThe department o f p u b l i c s a f e t y , undar tho commis­
s i o n e r t h e r e o f , s h a l l c o n s t i t u t e the motor v e h i c l e 
department f o r tho a d m i n i s t r a t i o n and enforcement 
o f t h i a c h a p t e r . " 

V e ry t r u l y y o u r s , 

CARL H. PESCH 
A s s i s t a n t A t t o r n e y G e n e r a l 

CHP:kt 



* L$qq? Sett*1 f M i ' f l f 
VB&Ah SiVthmm'B MEN(»fl''TOO"Wi^Aa#^^ WP^CE 
A minor who a t t a i n s m a j o r i t y and c o n t i n u o u s l y r e s i d e s i n a c o u n t y , 
as a permanent p l a c e o f abode, w i t h o u t any p r e s e n t i n t e n t i o n of 
removing t h e r e f r o m , and who has not been s e r v e d w i t h a n o t i c e 
t o d e p a r t w i t h i n two y e a r s a f t e r a t t a i n i n g m a j o r i t y , e s t a b l i s h e s 
a l e g a l s e t t l e m e n t i n such c o u n t y ; n o t w i t h s t a n d i n g t h a t t h e 
p a r e n t s of s a i d minor were s e r v e d w i t h n o t i c e t o d e p a r t d u r i n g 
the time of the m i n o r i t y of such c h i l d i { " 1 3 i a r > C o "to F\and*sr: 

February 24, J 

Bnemer- 0 ^ Any) l/w/tf) #S1-Z~Z*b 

Mar. Mervin J . Planner 
County Attorney 
Bremer County 
Waverly, low* 

©ear Mr. F l a a d e r : 

In your absence, JBise Florence !« Cix» County D i r e c t o r f o r the 
County Board of S o c i a l Welfare, addressed the f o l i o w i o g l e t t e r 
t o t h i s o f f l e e r e q u e s t i n g an o p i n i o n which reads l a p e r t i n e n t 
p a r t as follows? 

"Black Hawk County served n o t i c e on S r . and 
Mrs* Herman Roseuow on September 33, 1949 and 
Bremer County accepted settlement f o r the f a t i l l y . 
There were throe minor c h i l d r e n a t that t i n * . 

"On t h i s date tho o l d e s t c h i l d * Jean, bom 
10/27/39 i s 29 years of age. No n o t i c e has been 
served s i n c e 1940 and s i n c e that t i n e the parents 
have d i e d . Jean Hoseaow has never married and has 
l i v e d c o n t i n u o u s l y i n B l a c k Hawk County s i n c e 1941s. 

"1. Has Jean Roseuow now acquired settlement i n 
S l a c k Hawk County because no n o t i c e t o depart 
was served a f t e r she became 21 years of age? 

M 2 . «hen does a female minor become of l e g a l 
age? 

"3. Cast a c h i l d of parents who have been served 
n o t i c e by a county g a i n settlement i n t h a t county 
i f a n o t i c e I s not served on then a f t e r they 
reach twenty-one years of age and p r i o r to 23 
years of age?'* 

We d i r e c t our o p i n i o n t o you and i n r e p l y , beg t o s t a t e t 
We w i l l answer the second question f i r s t , and s t a t e t h a t a 
female minor, o<S course, o b t a i n s her m a j o r i t y oa reaching the 
age of 21 years o r by marriage, and the s t a t u t e governing the 
p e r i o d o f m i n o r i t y i s S e c t i o n 59&.1 of the Code which reads 
as f o l l o w s ) 
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" P e r i o d of m i n o r i t y . Th© p e r i o d of m i n o r i t y extends 
to the age of twenty-one ye a r s , hut a l l minors a t t a i n 
t h e i r m a j o r i t y by marriage, and females, a f t e r reach­
i n g the age of eighteen y e a r s , may make v a l i d con­
t r a c t s f o r marriage the same as adults.** 

Questions 1 and 3 are i n t e r - r e l a t e d and can he t r e a t e d and d i s ­
cussed as one qu e s t i o n . 
S e c t i o n 252.16 o f the Code p r o v i d e s ; 

"A l e g a l settlement i n t h i s s t a t e may he acquired 
as f o l l o w s * 

"1* Any person c o n t i n u o u s l y r e s i d i n g i a any 
cue county o f t h i s s t a t e f o r a p e r i o d of two 
years without being warned t o depart as p r o v i d e d 
i n t h i s chapter a c q u i r e s a settlement i n tha t 
county.* * ** «* 

from the f a c t s as we understand them, Jean Bossnow reached her 
t w e n t y - f i r s t b i r t h d a y on October 27th, 1950 and has been r e s i d i n g 
c o n t i n u o u s l y i n Black Hawk County s i n c e 1948 t o the present time. 
Raving a t t a i n e d her m a j o r i t y , the s a i d Jean Rosenow became 
emancipated on her t w e n t y - f i r s t b i r t h d a y and was t h e r e a f t e r f r e e 
t o e s t a b l i s h her own d o m i c i l e o r p l a c e of residence. I t would 
appear that by her continuous residence i n Bl a c k Hawk County, 
a f t e r reaching her t w e n t y - f i r s t b i r t h d a y , that she intended to 
e s t a b l i s h permanent residency i a B l a c k Hawk County. 
Upon t h i s q u e s t i o n , w© quote from o p i n i o n of Attorney General 
dated November 23, 1955 and found i n the Reports o f the Attorney 
G e n e r a l , 1950, at page 121; 

**A» t o the 'continuously r e s i d i n g * requirement of S e c t i o n 
252*13, Subsection 1, supra, the Iowa Supreme Court has 
r u l e d t h a t e s s e n t i a l elements of residence i n the a c q u i r ­
i n g o f l e g a l settlement i n a given county by a poor 
person are: 

' F i r s t , p e r s o n a l presence i n a f i x e d and permanent 
abode, o r permanency of occupation as d i s t i n c t 
from l o d g i n g , boarding o r temporary occupation} 
and second, an i n t e n t i o n t o t h e r e remain, without 
any present I n t e n t i o n o f removing therefrom. Audubon 
County v. Vogessor, 228 Iowa 281, 285; Cass County 
v. Audubon County, 221 Iowa 1037, 1041; Cerro Gordo 
County v. Wright County, 50 Iowa 43&j Hinds v. 
Hinds, 1 Iowa 36. 
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One other question occurs to us at this point In view of the 
fact that the parents of Jean Bosenow sere receiving public 
aid and In view of the fact that Bremer County accepted 
settlement for the family. If Jean Rosenow has been receiving 
public support herself from Bremer County, she may be dis­
qualified from acquiring a legal settlement in Black Hawk 
County under the provisions of sub-paragraph 3 of Section 
252.13, which reads as follows: 

"3. Any such person who i s an inmate of or i s 
supported by any institution whether organized for 
pecuniary profit or not or any institution supported 
by charitable or public funds in any county l a this 
state or any person who i s being supported by public 
funds'shall" not acquire a set tlementin said"county 
unleas such person'before becoming as inmate tfierebf 
or being supported thereby has a settlement i n said 
county .** 

If the answer to my question i s i a the negative, then i t would 
appear that Jean Bosenow may have established a legal settlement 
in Black Bawls County by reason of having continuously resided 
in Black Hawk County since reaching her majority. 
Therefore, based upon the facts as stated in the basic letter, 
i t i s our opinion that in answer to question 1, Jean Bosenow has 
acquired a legal settlement in Black Hawk County; and in answer 
to question 3, although the parents of Jean Bosenow were served 
with a notice by Black Bawk County during the time she was a 
minor, said notice does not preclude Jean Bosenow from acquiring 
a legal settlement after reaching the age of 21 years and having 
resided in a county for at least two years thereafter without 
being served with a notice. 

Yours very truly, 

Frank D. Bianco 
FEB/sp Assistant Attorney General 



§3^7.13 ( 1 ) , 1958 Code, does not a u t h o r i z e condemnation by h o s p i t a l 
t r u s t e e s f o r p a r k i n g s i t e a t t a c h e d t o an e s t a b l i s h e d county h o s p i t a l ; 
township t r u s t e e s have no power to purchase a s i t e or b u i l d a b u i l d ­
ing f o r a p o l l i n g p l a c e a t i t s own expense or the expense of the 
County. ( $tr*us<> t o $f. Rep-) Z/zV/s?) #S*7-JL'2</ 

F e b r u a r y 2k, 1959 

Hon. F r a n k l I n S. Main 
House o f R e p r e s e n t a t i v e s 
B u i l d i n g 

Dear S i r : 

R e s p e c t i n g your q u e s t i o n s propounded I would a d v i s e , f i r s t , 

t h a t S e c t i o n 3 ^ 7 . 1 3 ( 1 ) , Code 1958, p r o v i d i n g as f o l l o w s : 

"Powers and d u t i e s . S a i d b oard o f h o s p i t a l 
t r u s t e e s s h a V l : 

" 1 . P u r c h a s e , condemn, o r l e a s e a s i t e f o r such 
p u b l i c h o s p i t a l , and p r o v i d e and e q u i p s u i t a b l e 
h o s p i t a l b u i l d i n g s . " 

does n ot a u t h o r i z e condemnation by h o s p i t a l t r u s t e e s f o r a park­

i n g s i t e a t t a c h e d t o an e s t a b l i s h e d county h o s p i t a l ; and, second, 

t o w n s h i p t r u s t e e s hava no power t o purch a s e a s i t e o r b u i l d a 

b u i l d i n g f o r a p o l l i n g p l a c e a t i t s own expense o r the expense 

o f the County. 

Very t r u l y y o u r s , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y General 

0S:MKB 



DOAnD OF OOMTnOL - ~ l W W I S 3 ? S An i n d i c t m e n t has performed 
i t s f u n c t i o n upon t r i a l and c o n v i c t i o n , the judgment of c o n v i c t i o n 
b e i n g s u s t a i n e d by s u f f i c i e n t e v i d e n c e and i n accordance w i t h 
the law. p e s c h h> B<Uf&>v»1rfi/, l/ll/iPf) # 2 ~ 3 S~ 

F e b r u a r y 19, 1959 

Board o f C o n t r o l o f S t a t e I n s t i t u t i o n s 
L O C A L 

A t t e n t i o n s George W. C a l l s n t u s , 
Member 

Dear S i r : 

T h i s w i l l acknowledge r e c e i p t o f your l e t t e r under date 
o f F e b r u a r y 5 , 1959? as f o l l o w s : 

"We would l i k e t o have a f o r m a l o p i n i o n , i f p o s s i b l e , 
on t h e s e c a s e s where th e boys have been i n d i c t e d by 
the Grand J u r y . The case s t a r t e d i n D i s t r i c t Court 
and then t r a n s f e r r e d t o J u v e n i l e Court and the boys 

( committed to E l d o r a . The q u e s t i o n i s what becomes 
of the i n d i c t m e n t i n t h e s e c a s e s ? " 

S e c t i o n 2 3 2 . 2 0 , Code 1958, p r o v i d e s t h a t : 

"When t h e r e i s an i n d i c t m e n t or a c o n v i c t i o n i n the 
d i s t r i c t c o u r t o f any d e l i n q u e n t c h i l d o f an i n d i c t ­
a b l e o f f e n s e , t h e d i s t r i c t c o u r t may, b e f o r e j u d g e ­
ment, i f the punishment be not imprisonment f o r l i f e , 
o r d e a t h , t r a n s f e r t h e cause to the j u v e n i l e c o u r t . 
The j u v e n i l e c o u r t s h a l l have power to proceed w i t h 
such c h i l d under the a l t e r n a t i v e o r mandatory commit­
ments p r o v i d e d i n t h i s c h a p t e r ; but i f the r e s u l t s , 
i n t h e o p i n i o n o f the c o u r t , be not c o n d u c i v e to the 
p u b l i c i n t e r e s t and t h e w e l f a r e o f t h e c h i l d , i t may 
at any time revoke such o r d e r s o f commitment and 
e n t e r such judgment o f c o n v i c t i o n as the d i s t r i c t 
c o u r t might have e n t e r e d . " 

S e c t i o n 2 3 2 . 2 1 , Code 1958, p r o v i d e s as f o l l o w s : 

"The j u v e n i l e c o u r t , i n t h e case o f any n e g l e c t e d , 
dependent, or d e l i n q u e n t c h i l d , may: 

1. C o n t i n u e the p r o c e e d i n g s from time to time and 
commit s a i d c h i l d to t h e c a r e and c u s t o d y o f a p r o ­
b a t i o n o f f i c e r o r o t h e r d i s c r e e t p e r s o n . 
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2* Commit s a i d c h i l d t o some s u i t a b l e f a m i l y home 
or a l l o w i t to remain i n i t s own home. 

3. Commit s a i d c h i l d t o any i n s t i t u t i o n i n the 
s t a t e , i n c o r p o r a t e d and m a i n t a i n e d f o r the purpose o f 
c a r i n g f o r such c h i l d r e n . 

Cause th e c h i l d t o be p l a c e d i n a p u b l i c o r 
s t a t e h o s p i t a l f o r t r e a t m e n t or s p e c i a l c a r e , o r i n a 
p r i v a t e h o s p i t a l which w i l l r e c e i v e i t f o r such p u r ­
pose, when such c o u r s e seems n e c e s s a r y f o r t h e w e l f a r e 
o f t h e c h i I d . 

5» At any t i m e , t e r m i n a t e the p r o c e e d i n g s and o r d e r 
th e c h i l d r e l e a s e d from t h e c o n t r o l o f t h e c o u r t . " 

And S e c t i o n 232.27, Code 1958, p r o v i d e s f o r mandatory 
commitment's as f o l l c w s t 

" I f commitment of any c h i l d i s not made undor the 
f o r e g o i n g p r o v i s i o n s o f t h i s c h a p t e r , o r i f made 
th e r e u n d e r and t h e r e s u l t s , i n t h e o p i n i o n o f t h e 
c o u r t , a r e not c o n d u c i v e t o t h e w e l f a r e o f the c h i l d , 
t h e c o u r t s h a l l proceed as f o l l o w s : 

1. I f the c h i l d i s n e g l e c t e d o r dependent and i s not 
d e l i n q u e n t , i t s h a l l be committed e i t h e r to The Iowa 
An n i e Wittenmyer home o r t o the Iowa j u v e n i l e home; 
p r o v i d e d , however, t h a t any c h i l d not m e n t a l l y n o r m a l , 
o r who i s i n c o r r i g i b l e o r who has any v i c i o u s h a b i t s , 
o r whose presence i n t h e home would be i n i m i c a l t o t h e 
moral o r p h y s i c a l w e l f a r e o f t h e c h i l d r e n t h e r e i n , s h a l l 
not be committed to s a i d homes. 

2. I f t h e c h i l d i s o v e r the age o f t e n y e a r s and, 
i n t h e o p i n i o n o f the c o u r t o r judge i s s e r i o u s l y d e l i n ­
quent o r so d i s p o s e d , i t s h a l l be committed t o t h e s t a t e 
t r a i n i n g s c h o o l f o r boys or f o r g i r l s , as t h e c a s e may 
be; but m a r r i e d women, p r o s t i t u t e s , and g i r l s who a r e 
pregnant s h a l l not be committed t o t h e t r a i n i n g s c h o o l . " 

The term o f commitment i s p r o v i d e d i n S e c t i o n 2 3 2 . 3 0 , 
Code 1958, t o w i t : 

"Commitments s h a l l be u n t i l t h e c h i l d a t t a i n s t h e age 
o f twenty-one y e a r s , but t h e board o f c o n t r o l may r e l e a s e 
o r d i s c h a r g e t h e c h i l d a t any t i m e a f t e r i t has a t t a i n e d 
t h e age o f e i g h t e e n y e a r s i f such a c t i o n w i l l , i n t h e 
judgment o f the b o a r d , be b e s t f o r the c h i l d . 

A w a r r a n t o f commitment s h a l l c o n s i s t o f a cOpy o f 
the o r d e r o f commitment, c e r t i f i e d t o by the c l e r k , 
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and s h a l l be i n d u p l i c a t e , one o f which s h a l l be 
d e l i v e r e d to the e x e c u t i v e head o f t h e r e c e i v i n g 
i n s t i t u t i o n and s h a l l c o n s t i t u t e s u f f i c i e n t a u t h o r ­
i t y t o h o l d i n c u s t o d y t h e p a r t y committed." 

S e c t i o n 2^2.6, Code 1953, p r o v i d e s s 

"When a boy o r g i r l o v e r t e n and under e i g h t e e n y e a r s 
o f age, o f sound mind, i s found g u i l t y i n t h e d i s t r i c t 
c o u r t o f any c r i m e e x c e p t murder, t h e c o u r t may o r d e r 
t h e c h i l d sent t o t h e s t a t e t r a i n i n g s c h o o l f o r boys, 
o r g i r l s , as th© c a s e may be." 

The f a c t u a l s i t u a t i o n , r e l e v a n t t o t h e above q u e s t i o n you 
sub m i t , as p r e s e n t e d - r e l a t e d t o t h i s o f f i c e by R. L» Logan, 
S t a t e P a r o l e Agent, Board o f C o n t r o l o f S t a t e I n s t i t u t i o n s , i s 
as f o l l o w s : 

" F i v e (5) boys r a n g i n g i n age from s i x t e e n (16) to 
seventeen (1/) y e a r s were i n d i c t e d by the grand j u r y 
f o r a s s a u l t w i t h i n t e n t t o commit rape. The d i s t r i c t 
c o u r t b e f o r e judgment t r a n s f e r r e d t h e Cause to the 
j u v e n i l e c o u r t and s a i d c o u r t committed the above boys, 
as d e l i n q u e n t s , t o t h e s t a t e t r a i n i n g s c h o o l f o r boys 
at E l d o r a , Iowa. I t i s now proposed t o p a r o l e s a i d 
boys and r e t u r n them t o t h e co u n t y from which commit­
ment was made. The c o u n t y a t t o r n e y o f such has i n d i ­
c a t e d to me t h a t s a i d county i n no way d e s i r e s t h a t 
s a i d boys be r e t u r n e d t o s a i d c o u n t y and i f they a r e 
so p a r o l e d and r e t u r n e d t h e s a i d boys a r e s t i l l under 
i n d i c t m e n t i n such c o u n t y . The q u e s t i o n i s t h e n : Is 
such i n d i c t m e n t s t i l l e f f e c t i v e ? " 

In answer t h e r e t o you a r e a d v i s e d as f o l l o w s : 

An i n d i c t m e n t i s a w r i t t e n a c c u s a t i o n o f a c r i m e s u b m i t t e d 
to t h e grand j u r y , and by them found and p r e s e n t e d on o a t h o r 
a f f i r m a t i o n as a t r u e b i l l . (h2 C.J.S., I n d i c t m e n t s and I n f o r ­
m a t i o n s , S e c t i o n 7\ S t a t e v. E n g l e r , 217 Iowa 138, 25l N.W. 
8 8 ) . In h2 C.J.S., s u p r a , i t i s f u r t h e r s t a t e d ; 

"The o b j e c t o f an i n d i c t m e n t i s f a i r l y t o i n f o r m 
accused o f the charge a g a i n s t him, so as t o e n a b l e 
him t o p r e p a r e h i s d e f e n s e and a v a i l h i m s e l f o f h i s 
c o n v i c t i o n o r a c q u i t t a l as a p r o t e c t i o n a g a i n s t f u r t h e r 
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p r o s e c u t i o n f o r t h e same cause: and to i n f o r m the 
c o u r t o f the f a c t s a l l e g e d so t h a t i t may d e c i d e 
whether they a re s u f f i c i e n t t o support a c o n v i c t i o n , 
i f one i s to be had." 

t h i s statement f i n d s support i n t h e case Hass e t . a l v. U n i t e d 
S t a t e s . C.C.A., E i g h t h C i r c u i t ( I o w a ) , 12b F . 2 d 427, l o c c i t , 
429 as f o l l o w s : 

"The purpos© o f t h i s i n d i c t m e n t was to a p p r i s e t h e 
d e f e n d a n t s o f t h e c r i m e s charged a g a i n s t them w i t h 
such r e a s o n a b l e c e r t a i n t y as to en a b l e them to make 
t h e i r d e f e n s e s ; t o p r e v e n t t h e i r b e i n g taken by 
s u r p r i s e by the e v i d e n c e o f the government; an,d t o 
p r o t e c t them, a f t e r judgment, from another p r o s e c u -
t i o n f o r ±he same o f f e n s e s . ( C i t i n g c a s e s ) . " (emp­
h a s i s o u r s ) . 

An i n d i c t m e n t i s t h e b a s i s o f the p r o s e c u t i o n . (4-2 C.J.S., 
s u p r a , p. 8 3 6 ) . " I t may be s a i d t h a t an i n d i c t m e n t has p e r ­
formed i t s f u n c t i o n when an accused has been t r i e d and c o r t v i c t e d 
ana the judgment o f c o n v i c t i o n i s s u s t a i n e d by s u f f i c i e n t e v i -
dence and i s o t h e r w i s e i n accordance w i t h t h e law." ( P e o p l e v. 
N i t z b e r g , 289 N.Y. 523, l o c . c i t . 529; ^7 N.E. 2d 3 7 ) . (Emphasis 
o u r s ) . 

The Supreme Court o f Iowa i n the case o f S t a t e ex r e l . . Shaw v. Breon. 
244 Iowa 49, l o c . c i t . 5^; 55 N.W. 2d 565, s a i d : 

" * * . where t h e r e i s a charge o f cr i m e and a 
c o n v i c t i o n o f t h e c h i l d by p l e a o f q u i l t o r j u r y 
v e r d i c t t h e c o u r t may ( i f the punishment be not 
imprisonment f o r l i f e , o r d e a t h ) , i n s t e a d o f e n t e r i n g 
judgment o f c o n v i c t i o n , commit t h e c h i l d t o t h e t r a i n ­
i n g s c h o o l . S e c t i o n 232 . 2 0 , Code, 1950. * * * . 
I f t h e i s s u e i s t o be t h e c h i l d ' s q u i l t o r innocence 
o f a c e r t a i n o f f e n s e t h e charge o f t h a t o f f e n s e mutt 
be made and the case must proceed as o t h e r c r i m i n a l 
p r o s e c u t i o n s t o t h e p o i n t where the c h i l d i s found 
g u i l t y o r not g u i l t y . * * * . | f t h e c h i l d p l e a d s 
- g u i l t y he can be sent f o r t h w i t h t o the t r a i n i n g 
s c h o o l w i t h o u t the e n t r y o f t h e judgment of c o n v i c t i o n . 
I f t h e c h i l d p l e a d s not g u i l t y no commitment to t h e 
t r a i n i n g s c h o o l can be made u n t i l a j u r y f i n d s him 
g u i l t y . " 
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And i n t h e case o f S t a t e y. Reed. 207 Iowa 557, 2 l 8 
N.W. 6 0 9 , J u s t i c e A l b e r t s p e a k i n g f o r out supreme c o u r t , s a i d x 

'» * * . C r i m i n a l c o u r t s d etermine t h e g u i l t o r 
innoc e n s e o f a p e r s o n accused of c r i m e , and pronounce 
a p e n a l t y i f he i s found g u i l t y . J u v e n i l e c o u r t s 
a r e g e n e r a l l y i n t e n d e d as a p a r t o f the system f o r 
d e a l i n g w i t h d e l i n q u e n t , n e g l e c t e d , o r dependent 
c h i l d r e n , under t h e t h e o r y t h a t they a re wards o f 
t h e s t a t e , and, under p r o p e r c i r c u m s t a n c e s , t o save 
thera from the s t i g m a o f c o n v i c t i o n f o r c r i m e . In 
o t h e r words, t h e purpose of t h i s c o u r t i s not t o 
p u n i s h , but to p r o t e c t . T h i s seems to be the g e n e r a l 
t h e o r y o f the a d v o c a t e s o f t h e j u v e n i l e c o u r t system. 
* * * * , * * a n a- a f t e r t h e t r i a l on a r e t u r n o f 
a v e r d i c t o f g u i l t y , t h e n , i n the p r e s c r i b e d c a s e s , 
t h e d i s t r i c t c o u r t has d i s c r e t i o n to determine whether 
o r not t h e punishment s h a l l be i n f l i c t e d , or whether 
t h e matter s h a l l be r e t u r n e d to t h e j u v e n i l e c o u r t 
f o r d i s p o s i t i o n i n accordance w i t h the p r o c e e d i n g s 
t h e r e i n . Under such c i r c u m s t a n c e s , the g u i l t o f 
th e defendant i s a l r e a d y a d j u d i c a t e d by the v e r d i c t 
o f g u i l t y , and the duty o f t h e j u v e n i l e judge i s to 
proceed under the a l t e r n a t i v e o r mandatory commitment 
# * * * * #H (Emphasis o u r s ) . 

In an o p i n i o n o f t h i s o f f i c e , t h e same a p p e a r i n g i n t h e 
1928 Report o f the A t t o r n e y G e n e r a l 3 0 9 , l o c . c i t . 310, i t was 
s a i d s 

"We a r e , t h e r e f o r e , f o r c e d t o the c o n c l u s i o n t h a t 
i n a case where t h e grand j u r y has i n d i c t e d a c h i l d 
under t h e age o f e i g h t e e n y e a r s , t h e d i s t r i c t c o u r t 
s h o u l d proceed w i t h t h e t r i a l i n the r e g u l a r p r o c e ­
dure e s t a b l i s h e d f o r the t r i a l o f c r i m i n a l c a s e s 
and upon c o n v e c t i o n e i t h e r e n t e r judgment a c c o r d i n g l y 
o r t r a n s f e r t h e c a s e t o the j u v e n i l e c o u r t * * * * . « 
(Emphasis o u r s ) . 

|n view o f t h e f o r e g o i n g s t a t u t o r y p r o v i s i o n s and a u t h o r i t i e s 
i t i s - t h e o p i n i o n o f t h i s o f f i c e t h a t t h e i n d i c t m e n t , i n t h i s 
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case f o r a s s a u l t w i t h i n t e n t t o commit r a p e , has served and p e r ­
formed i t s f u n c t i o n o f a c c u s a t i o n and c o n f e r r a n c e o f j u r i s d i c t i o n 
inasmuch as t h e accused p a r t i e s were t r i e d and c o n v i c t e d , a l l 
b e i n g i n accordance w i t h t h e law as p r o v i d e d * The subsequent 
f u n c t i o n o f t h e i n d i c t m e n t i s t h a t i t becomes a p a r t o f t h e r e c o r d 
and cannot s e r v e as a f u r t h e r a c c u s a t i o n when the pe r s o n s con­
v i c t e d as charged i n the i n d i c t m e n t a r e d i s c h a r g e d o r p a r o l e d . To 
h o l d o t h e r w i s e would be to s u b j e c t such persons t o double j e o p a r d y . 

Very t r u l y y o u r s , 

CARL H. PESCH 
A s s i s t a n t A t t o r n e y G e n e r a l 

CHR.kt 



SCHOOLSs E l e c t i o n s ; P o l l i n g p l a c e s o u t s i d e d i r e c t o r 
d i s t r i c t s b u t w i t h i n t h e s c h o o l d i s t r i c t . ( / ) b e ! * T O P U C hfiC I t} 

F e b r u a r y 2 0 , 1959 

Mark B u c h h e i t 
F a y e t t e County A t t o r n e y 
West U n i o n , Iowa 

Dear S i r : 

T h i s i s i n answer t o your t e l e p h o n e i n q u i r y o f F e b r u a r y 
19- Your q u e s t i o n r e l a t e s t o e l e c t i o n o f d i r e c t o r s i n a 
community s c h o o l d i s t r i c t i n which t h e d i r e c t o r s a r e e l e c t e d 
from b o a r d - o f - d i r e c t o r s d i s t r i c t s as p r o v i d e d f o r i n s e c t i o n 
275.12, s u b s e c t i o n 2 , p a r a g r a p h b, Code 1958. As I under­
stand your q u e s t i o n such b o a r d - o f - d i r e c t o i — d i s t r i c t s e x i s t 
i n a c e r t a i n community s c h o o l d i s t r i c t but t h a t i n two o f 
such d i r e c t o r d i s t r i c t s t h e r e i s no a v a i l a b l e p o l l i n g p l a c e . 
You i n q u i r e whether the e l e c t i o n f o r such d i r e c t o r s may be 
conducted i n a p o l l i n g p l a c e w i t h i n t h e community d i s t r i c t 
but o u t s i d e o f s a i d d i r e c t o r d i s t r i c t s . 

C h apter 275, Code 1958, c o n t a i n s no e x p r e s s p r o v i s i o n s 
on t h e s u b j e c t o f p o l l i n g p l a c e s f o r b o a r d - o f - d i r e c t o r d i s t r i c t s . 
I t , t h e r e f o r e , becomes n e c e s s a r y t o r e f e r to ch a p t e r 277, Code 
1958, which d e a l s w i t h t he s u b j e c t o f s c h o o l e l e c t i o n s g e n e r a l l y 
and has a p p l i c a t i o n t o d i s t r i c t s c r e a t e d under c h a p t e r 275 by 
v i r t u e o f t h e r e f e r e n c e p r o v i s i o n s i n s e c t i o n 275«27« 

S e c t i o n 277*7 p r o v i d e s i n p e r t i n e n t p a r t as f o l l o w s : 

" . . •> In subdj s t r i c t 3 a s u i t a b l e p o l l i n g p l a c a 
s h a l l be s e l e c t e d by the p e r s o n a u t h o r i z e d by law 
to p o s t the n o t i c e s o f such e l e c t i o n s . " (Emphasis 
supp 1i ed) 

In t h i s c o n n e c t i o n i t i s n o t e w o r t h y t h a t s e c t i o n 275*12 ( 2 b ) 9 

under which t h e b o a r d - o f - d i r e c t o r d i s t r i c t s were c r e a t e d , 
r e f e r s t o t h e p r o c e s s o f t h e i r c r e a t i o n a s , " D i v i s i o n o f t h e 
e n t i r e s c h o o l d i s t r i c t i n t o d e s i g n a t e d g e o g r a p h i c a l st^b-
d i s i r i c t s * to be known as d i r e c t o r d i s t r i c t s . . .". However, 
no a n n o t a t i o n s appear under s e c t i o n 277*7 and i t becomes 
n e c e s s a r y to s e a r c h f u r t h e r f o r p r e c e d e n t . 
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S e c t i o n s 4-9.21 et seq. r e l a t e t o p o l l i n g p l a c e s and a l s o 
appear a p p l i c a b l e t o s c h o o l d i s t r i c t s by v i r t u e o f the r e f e r -
ence p r o v i s i o n s i n s e c t i o n 277»33» Under s e c t i o n 49 .22 appears 
an a n n o t a t i o n to a p r i o r o p i n i o n o f t h i s o f f i c e rendered i n 
c o n n e c t i o n w i t h a problem not d i s s i m i l a r to the one you d e s c r i b e . 
At page 282 o f t h e 1932 Report o f the A t t o r n e y G e n e r a l appears 
the f o l l o w i n g : 

"ELECTIONS—POLLING PLACES: The f a c t t h a t a p o l l i n g 
p l a c e i s not l o c a t e d w i t h i n t h e ward where the v o t e r s 
r e s i d e would not v i t i a t e an e l e c t i o n , the v o t e r s hav­
i n g had the o p p o r t u n i t y to vote and g e n e r a l l y knowing 
where the p o l l i n g p l a c e f o r t h e i r p a r t i c u l a r ward or 
p r e c i n c t was l o c a t e d . 

November l 8 , 1932. County A t t o r n e y , Humboldt, Iowa: 
We acknowledge r e c e i p t o f your l e t t e r dated November 
16, 1932, r e q u e s t i n g an o p i n i o n o f t h i s department on 
the f o l l o w i n g q u e s t i o n : 

The Town o f Humboldt i s d i v i d e d i n t o two wards. Each 
o f the wards vote s e p a r a t e l y and have s e p a r a t e ©lection 
boar d s . The p o l l i n g p l a c e s f o r both wards have always 
been i n the C i t y H a l l at Humboldt, one ward o f the town 
v o t i n g i n one room and t h e o t h e r ward v o t i n g i n another 
room. The C i t y H a l l i s l o c a t e d i n t h e west ward to c a s t 
t h e i r v o t e s . T h i s has been t h e p r a c t i c e i n Humboldt 
f o r many y e a r s . 

One o f t h e c a n d i d a t e s f o r county s u p e r v i s o r i s a s k i n g 
t h a t t h e b a l l o t s o f t h e whole eas t ward be thrown 
out on t h e grounds t h a t i t was not l e g a l f o r them to 
vote o u t s i d e o f t h e i r ward. 

Would the f a c t t h a t t h e p e o p l e l i v i n g i n the e a s t ward of 
Humboldt voted at a s e p a r a t e p o l l i n g p l a c e f o r east ward 
v o t e r s , which p o l l i n g p l a c e was l o c a t e d i n the west ward, 
i n v a l i d a t e the e l e c t i o n ? 

We a r e o f t h e o p i n i o n t h a t inasmuch as an e l e c t i o n was 
"h e l d and t h a t the q u a l i f i e d e l e c t o r s l i v i n g i n t h e e a s t 
ward o f Humboldt g e n e r a l l y knew where the p o l l i n g p l a c e 
was, and a l l who d e s i r e d to v o t e had an o p p o r t u n i t y t o 
do s o , t h a t t h e f a c t t h a t t h e p o l l i n g p l a c e f o r t h e e a s t 
ward v o t e r s happen to be l o c a t e d a c r o s s the s t r e e t i n 
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th-2 west ward would not i n any way i n v a l i d a t e t h e 
e l e c t i o n . 

Our Supreme Court has g e n e r a l l y h e l d t h a t the v o i c a o f 
th e p e o p l e i s not t o bo r e j e c t e d f o r a d e f e c t o r even 
a want o f n o t i c e i f they have i n t r u t h been c a l l e d 
upon and have spoken. C e r t a i n l y the f a c t t h a t t h e 
p o l l i n g p l a c e was l o c a t e d a c r o s s the s t r e e t i n the 
west ward would not p r s v e n t anyone from v o t i n g at 
the e l e c t i o n . 

For your i n f o r m a t i o n see P i s h o n .vs., S r q i t h , 10 Iowa, 
212 at page 2l8.» 

I would) t h e r e f o r e , a d v i s e you t h a t a l t h o u g h I am u n a b l e 
to d i s c o v e r any p r o v i s i o n o f s t a t u t e d i r e c t l y a u t h o r i z i n g a 
p o l l i n g p l a c e t o be set up o u t s i d e t h e g e o g r a p h i c a l l i m i t s o f 
the d i r e c t o r d i s t r i c t s i n q u e s t i o n , I am o f the o p i n i o n t h a t 
i f such p o l l i n g p l a c e s be e s t a b l i s h e d o u t s i d e such d i r e c t o r 
d i s t r i c t s but w i t h i n the s c h o o l d i s t r i c t and proper n o t i c e 
be g i v e n and t h e e l e c t i o n be h e l d , t h e r e s u l t o f the e l e c t i o n 
c o u l d not be o v e r t u r n e d f o r t h e s o l e raason .that t h e p o l l i n g 
p l a c e was o u t s i d e the d i r e c t o r d i s t r i c t . 

Very t r u l y y o u r s . 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 

LCA.kt 
ccs P a u l J o h n s t o n 



CONSERVATIONte^^i+S^W w h o l e s a l e f i s h l i c e n s e and B a i t D e a l e r s 
l i c e n s e ~ Both l i c e n s e are r e q u i r e d f o r one o p e r a t i o n under 
a p p l i c a b l e f a c t u a l s i t u a t i o n s . ( < v̂. j t - U * "Beds //, D i C K f r n s c . 

February^*/, 1959 

Mr. Jack H. B e d e l l 
County A t t o r n e y 
D i c k i n s o n County 
S p i r i t Lake, Iowa 

Dear Mr, B e d e l l : 

Your l e t t e r o f October 1, 1958 i s as f o l l o w s : 

" I r e s p e c t f u l l y r e q u e s t your o p i n i o n on the f o l l o w i n g 
p r o p o s i t i o n : 

Is a person o r c o r p o r a t i o n who i s s e l l i n g b a i t at 
w h o l e s a l e r e q u i r e d t o have a w h o l e s a l e f i s h l i c e n s e 
as p r o v i d e d i n S e c t i o n 109-U7 o f the 1958 Code o f 
Iowa i n a d d i t i o n t o a b a i t d e a l e r ' s l i c e n s e as 
p r o v i d e d i n S e c t i o n 109*63? 

The d e f i n i t i o n as s e t out i n S e c t i o n 109.44 would 
appear to i n c l u d e b a i t i n the use o f the word r f i s h ' 
i n S e c t i o n 109.117* However, i n the n o r m a l l y a c c e p t e d 
terms o f the t r a d e , a person s e l l i n g b a i t i s not con ­
s i d e r e d as a person o p e r a t i n g a w h o l e s a l e f i s h market, 
nor i s he c o n s i d e r e d to be m a r k e t i n g f i s h as such. 
I t s h o u l d be p o i n t e d out t h a t i n S e c t i o n 109*63 
referring to b a i t d e a l e r s ' l i c e n s e s , the l i c e n s e e i s 
p e r m i t t e d to take s u f f i c i e n t minnows, f r o g s , and clams 
t o c a r r y on and su p p l y h i s customers f o r hook and l i n e 
f i sh i ng." 

In p e r t i n e n t p a r t o f the s t a t u t o r y a p p l i c a b l e to your p r o ­
blem i s as f o l l o w s : 

tr 109* 117 I t s h a l l be u n l a w f u l f o r any p e r s o n , f i r m or 
c o r p o r a t i o n to peddle f i s h o r t o o p e r a t e a w h o l e s a l e 
f i s h market, j o b b i n g house, o r o t h e r p l a c e f o r the 
w h o l e s a l e m a r k e t i n g o f f i s h , or d i s t r i b u t i o n o f f i s h , 
w i t h o u t f i r s t p r o c u r i n g a l i c e n s e . " 

"109*44 Tho term ' f i s h ' as used i n t h i s c h a p t e r s h a l l 
mean any f i s h of the c l a s s Pisces.'' 
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M 1 0 9 - 6 3 Any p e r s o n may be a u t h o r i z e d to s e l l 
minnows, f r o g s , and clams f o r f i s h b a i t upon the 
payment of a l i c e n s e f e e o f f i v e d o l l a r s to the 
commission. Minnow and b a i t boxes and t a n k s s h a l l 
be open t o i n s p e c t i o n by the d i r e c t o r and c o n s e r v a ­
t i o n o f f i c e r s a t a l l t i m e s . They s h a l l have ta n k s 
and b a i t boxes o f s u f f i c i e n t s i z e , w i t h proper 
a e r a t i o n to keep the b a i t a l i v e and p r e v e n t heavy 
l o s s . 

Such l i c e n s e s h a l l a u t h o r i z e the l i c e n s e e to take 
from th© l a k e s and streams i n the s t a t e t h a t are 
not c l o s e d to the t a k i n g o f minnows, clams and 
f r o g s , s u f f i c i e n t minnows, f r o g s and clams to c a r r y 
on and s u p p l y h i s customers w i t h b a i t f o r hook and 
l i n e f i s h i n g . " 

I am o f tha o p i n i o n t h a t t h e s e s t a t u t e s (109.117 and 109.63) 
are not i n p a r i m a t e r i a . A l t h o u g h t h e r e i s a s m a l l a r e a where 
a p e r s o n may be r e q u i r e d to have both l i c e n c e s , t h e r e i s a much 
wider a r e a wherein a person would be r e q u i r e d to have one l i c e n s e 
or the o t h e r . 1 know of no r u l e o f law t h a t exempts a p e r s o n 
h a v i n g one l i c e n s e from h a v i n g o t h e r l i c e n s e s r e q u i r e d by the 
s t a t e . 

I am o f thej o p i n i o n t h a t b oth l i c e n s e would be r e q u i r e d 
under the a p p l i c a b l e f a c t u a l s i t u a t i o n s . 

Yours t r u l y , 

JAMES H. GRITTQN 
A s s i s t a n t A t t o r n e y G e n e r a l 

JHG.kt 



SCHOOLS: T u i t i o n - - U n d e r Code s e c t i o n s 279. 18 and 282.20 
bond p n n c i p a l " p r o p e r l y e n t e r s i n t o t h e compu t at i o n . ft h ~U ? U 
h ^ l e r - , S+. Sew., ond Co»mV> ? h*rn, St. A/M/sr)/^^ 

F e b r u a r y 26, 1959 

S e n a t o r Bobort B i g i o r 
Sonaty Ohombor, LOCAL 

The Honorable Bay C. Cunningham 
House Charabor, LOCAL 

Gont lotnon: 

H e e o i p t i s acknawlodEOc o f your r e s p e c t i v e communications 
t f a o i i r a i t i i n ^ i i d e n t i c a l l o t t o r a from one Frank R o l l i n s * P r o a i d o n t , 
C o n t e r Tp. S c h o o l s , r e l a t i v e t o whothor t u i t i o n c h a r g e s p a i d 
by a d i s t r i c t which, does net o p e r a t e s c h o o l s but r a t h e r uses t h o 
schoolfc. o f a n o t h e r d i s t r i c t * p r o p e r l y i n c l u d e iteras f o r both 
p r i n c i p a l and i n t e r e s t on ochoolhouso bond i s s u e s * itfr. Hoi line.' a 
i n q u i r y r o f o r a t o s e c t i o n s 279*1& and 282.20, Code o f Iowa* 

S e c t i o n 279«l£ roads i n p o r t i n o n t p a r t i 

" . . . Such t u i t i o n r a t e s s h a l l i n c l u d e . . . i n t e r a c t 
p a i d f o r debt s e r v i c e agd H t i ^ W r t ^ H f e » * 
(Cmphasis s u p p l i o d ) 

S e c t i o n 2b2»20 roads i n p e r t i n e n t p a r t s 

" « . » Such t u i t i o n r a t e s oh&H i n c l u d e . » . i n t o r u o i 
p a i d f o r d©bt s o r v i c e mASti\kim%!\% 9f, frPIVta • -
(Emphasis s u p p l i e d ) 

Tho apparent p o i n t of diaagroenjont between £Sr. R o l l i n s and tho 
Copartmont o f P u b l i c I n s t r u c t i o n i s whother t h o words " r e t i r e ­
ment o f bonds" d e s c r i b e a s e p a r a t e i t e m o r merely r e f o r t o 
" i n t e r e s t p a i d f o r debt s e r v i c e " . 

I hove d i s o u a a e d t h o raattor w i t h t h o B i v i a i o n o f " d a i n i a -
t r a t i o n and F i n a n c e i n t h o Department of P u b l i c I n s t r u c t i o n and 
am a d v i s e d t h e Department has c o n s i s t e n t l y taken tho view t h a t 
tho. words "retirement o f bonds" r e f e r t o p r i n c i p a l , not int§r*f§t, 
f o r &a long as tho s a i d words havo boon e P» r* o f * n © a f o r e s a i d 
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s e c t i o n s * As one member of that Department very l o g i c a l l y put 
i t , "You don't ret; j re bonds by merely paying i n t e r e s t . " . I 
was f u r t h e r advised that tho d u p l i c a t i o n of charge between 
the " r e t i r e m e n t " and " d e p r e c i a t i o n " items has been pointed out 
by that Department to tho members of the schools committees 
of the r e s p e c t i v e houses of the General Assembly at several 
p r i o r sessions and that tho continued r e t e n t i o n of tho " R e t i r e ­
ment" clause i n the quoted s e c t i o n s would appear to manifest 
some degree of l e g i s l a t i v e acquiescence i n the a l l e g e d d u p l i ­
c a t i o n . It i s q u i t e obvious that no n e c e s s i t y f o r the words 
"and retirement of bonds" e x i s t s i n the s t a t u t e unless they 
describe a d i s t i n c t item of t u i t i o n , tho words, " i n t e r e s t paid 
f o r debt s e r v i c e " being f u l l y adequate i n themselves to com­
p l e t e l y describe the i n t e r e s t item. 

Our Supreme Court has s a i d , i n the case of Minneapolis 
and St* L. R. Co. v Board of Su p e r v i s o r s . 19S Iowa 12bb, 201 
N.W. I1* at page 15, "Wo cannot, by j u d i c i a l i n t e r p r e t a t i o n , 
e l i m i n a t e from the s t a t u t e the p l a i n and express requirements 
that were i n s e r t e d t h e r e i n by tho l e g i s l a t u r e . " What the 
Supreme Court has declined to do by j u d i c i a l ' i n t e r p r e t a t i o n , 
t h i s o f f i c e i s not i n c l i n e d to attempt by o p i n i o n . 

Th© phrase "retirement of bonds" undeniably appears i n 
tho quoted s t a t u t e s and i s not e s s e n t i a l f o r tho purpose of 
d e s c r i b i n g i n t e r e s t alone, which i s already adequately and 
f u l l y described by the othor quoted language. I t s d e l e t i o n 
by i n t e r p r e t a t i o n would work considerable hardship upon t u i ­
t i o n - r e c e i v i n g d i s t r i c t s which hava budgeted f o r the current 
school year i n r e l i a n c e on the a d m i n i s t r a t i v e i n t e r p r e t a t i o n 
of long standing placed upon tho words i n question by the 
Department of P u b l i c I n s t r u c t i o n . I am advised t h a t , i n gen­
e r a l , even with tho d u p l i c a t i o n of items on "bond p r i n c i p a l " 
and " d e p r e c i a t i o n " , the t u i t i o n cost to d i s t r i c t s paying 
t u i t i o n i s s u b s t a n t i a l l y l e s s than tho r e c e i v i n g d i s t r i c t s 
would r e a l i z e wore they permitted to tax tho prop&riy com­
p r i s i n g the sending d i s t r i c t s at tho currant m i l l a g e r a t e s 
imposed on property w i t h i n the r e c e i v i n g d i s t r i c t s own bound-
a r i a s i n l i e u o f c o l l e c t i n g t u i t i o n . I am f u r t h e r advised 
by the Department of P u b l i c I n s t r u c t i o n , by way of a c t u a l 
example based on s t a t i s t i c s of re c o r d , that the Community 
School D i s t r i c t of Ames would lose $23.29 t u i t i o n d o l l a r s per 
p u p i l per year were the "bond p r i n c i p a l " item eliminated from 
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a u t h o r i z e d t u i t i o n charge and t h a t t h e l o s s would then 
n e c e s s a r i l y have t o be made up by i n c r e a s e d s c h o o l t a x o s 
w i t h i n t h e Amos D i s t r i c t . 

A d m i n i s t r a t i v e c o n s t r u c t i o n by departments charged w i t h 
t h e a d m i n i s t r a t i o n o f a p a r t i c u l a r law have been g i v e n g r e a t 
weight by t h e C o u r t s . S c h o o l ftjoArlff*. 9 f ,,5Pl«M?r To. y. 
M o o l l e r . 2*f7 Iowa 2395 73 N.W. 2d 43. P a t t e r s o n v. towlTBonus 
B o a r d , 2**6 Iowa 1087, 71 N.W. 2dij Yarn v. C i t y o f Pes ?foine s . 
2^3 Iowa 991 ? 9* N.W. 2d ^39. S i n c e t h e Department o f P u b l i c 
I n s t r u c t i o n i s t h e department cha r g e d w i t h a d m i n i s t r a t i o n o f 
the s c h o o l law and the a d m i n i s t r a t i v e c o n s t r u c t i o n p l a c e d by 
i t upon the p r o v i s i o n s o f law i n q u e s t i o n i s o f as lo n g s t a n d ­
i n g ©3 t h e law i t s e l f , I am not i n c l i n e d t o d i s a g r e e w i t h 
the a f o r e s a i d c o n s t r u c t i o n , but conc u r i n t h a t Department's 
view t h a t "bond p r i n c i p a l " i s a proper and l a w f u l item f o r 
c o n s i d e r a t i o n i n computing t u i t i o n c h a r ge under code s e c t i o n s 
279-10 and 2o2.20. 

V e r y t r u l y y o u r s , 

LEONARD C, ABELS 
A s s i s t a n t a t t o r n e y G c A ^ r a l 

LCAskt 

CCJ P a u l J o h n s t o n - Department o f P u b l i c I n s t r u c t i o n 
i v q n S e i b e r t , » " " " 



HEALTHS S t r e a m P o l l u t i o n — Power o f l o c a l b o a r d o f h e a l t h 
t o a b a t e n u i s a n c e s i s m e a s u r e d by s e c t i o n s 137.13, 657.1 

and 657-2, Code o f Iowa. (fcUlot S+. &f>. SA/tTf) 

M a r c h 2 , 1959 

The H o n o r a b l e R i c h a r d S t e p h e n s 
House Chamber 
L O C A L 

Dear S i r s 

R e c e i p t i s a c k n o w l e d g e d o f t h e memo w h i c h y o u r e c e n t l y 
l e f t on ray de s k i n w h i c h y o u i n q u i r e : 

"What a u t h o r i t y h a s t h e C o u n t y B o a r d o f H e a l t h 
i n a s i t u a t i o n where w a s t e f r o m a t o w n ' s sewage 
i s p o l l u t i n g a s t r e a m ? " 

I assume t h e c o u n t y b o a r d t o w h i c h y o u r l e t t e r r e f e r s 
i s t h e ex o f f i c i o b o a r d c o n s i s t i n g o f t h e C o u n t y A u d i t o r , 
C o u n t y S u p e r i n t e n d e n t , and C h a i r m a n o f t h e B o a r d o f S u p e r v i s o r s 
c r e a t e d u n d e r Coda s e c t i o n 137»i» F u r t h e r a s s u m i n g t h e 
p o l l u t i o n c o n d i t i o n t o w h i c h y o u r e f e r h a s m a n i f e s t e d i t s e l f 
i n t h e f o r m o f o b n o x i o u s o d o r s , d e p o s i t s o f f i l t h on p r o p e r t y 
s i t u a t e d a l o n g t h e s t r e a m , o r d e s t r u c t i o n o f t h e v a l u e o f 
t h e s t r e a m f o r w a t e r i n g l i v e s t o c k , I b e l i e v e s e c t i o n 137«13 
may be r e l e v a n t . I t p r o v i d e s : 

"The l o c a l b o a r d may o r d e r t h e o w n e r , o c c u p a n t , 
o r p e r s o n i n c h a r g e o f a n y p r o p e r t y , b u i l d i n g , o r 
o t h e r p l a g e , t o remove a t h i s own e x p e n s e any 
n u i s a n c e , s o u r c e o f f i l t h , o r c a u s e o f s i c k n e s s 
f o u n d t h e r e o n , by s e r v i n g o n s a i d p e r s o n a w r i t t e n 
n o t i c e , s t a t i n g some r e a s o n a b l e t i m e w i t h i n w h i c h 
s u c h r e m o v a l s h a l l bo made, a n d i f s u c h p e r s o n 
f a i l s t o c o m p l y w i t h s a i d o r d e r , t h e l o c a l b o a r d 
may c a u s e t h e same t o be e x e c u t e d a t t h e e x p e n s e o f 
t h e owner o r o c c u p a n t . " 

F u r t h e r r e l e v a n t i s s e c t i o n 657*1 w h i c h d e f i n e s " n u i s a n c e " 
a s f o l l o w s : 

" W h a t e v e r i s i n j u r i o u s t o h e a l t h , i n d e c e n t , o r 
o f f e n s i v e t o t h e s e n s e s , o r an o b s t r u c t i o n t o 

5 f - 3 - 2 -
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t h e f r e e u s e o f p r o p e r t y , so a s e s s e n t i a l l y t o 
i n t e r f e r e w i t h t h e c o m f o r t a b l e e n j o y m e n t o f l i f e 
o r p r o p e r t y , i s a n u i s a n c e , and a c i v i l a c t i o n by 
o r d i n a r y p r o c e e d i n g s may be b r o u g h t t o e n j o i n and 
a b a t e t h e same and t o r e c o v e r damages s u s t a i n e d 
o n a c c o u n t t h e r e o f . " 

F u r t h e r s e e s e c t i o n 657»2 s u b s e c t i o n w h i c h p r o v i d e s 
i n p e r t i n e n t p a r t : 

"The f o l l o w i n g a r e n u i s a n c e s : 
* * # # * 
n i K The c o r r u p t i n g o r r e n d e r i n g unwholesome o r 
i m p u r e t h e w a t e r o f a n y r i v e r , s t r e a m , o r p o n d , 
o r u n l a w f u l l y d i v e r t i n g t h e same f r o m i t s n a t u r a l 
c o u r s e o r s t a t e , t o t h e i n j u r y o r p r e j u d i c e o f o t h e r s 
. . . " 

T h e power t o a b a t e n u i s a n c e s c o n f e r r e d upon l o c a l ( c o u n t y ) 
b o a r d s o f h e a l t h r e a d i n t h e l i g h t o f t h e d e f i n i t i o n s o f 
n u i s a n c e s c o n t a i n e d i n s e c t i o n s 657»1 and 657 * 2 , h e r e i n a b o v e 
q u o t e d , f u r n i s h e s t h e a n s w e r t o y o u r q u e s t i o n * 

V e r y t r u l y y o u r s , 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 

LCA:KVR 

( 
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s c h o o l s and b o a r d o f s u p e r v i s o r s o f a c o u n t y a r e i n c o m p a t a b 1 e . 

^ a r c h 25 , 1959 

Mr. T. C. P o s t o n 
Wayne C o u n t y A t t o r n e y 
C o r y d o n , Iowa 

Dear S i r . 

T h i s i s t o a c k n o w l e d g e r e c e i p t o f y o u r l e t t a r o f March 
2h w h i c h p o s e s t h e f o l l o w i n g q u e s t i o n : 

" A r e t h e o f f i c e s o f B o a r d o f D i r e c t o r s o f a 
c o m m u n i t y s c h o o l d i s t r i c t and B o a r d o f S u p e r ­
v i s o r s o f a c o u n t y i n c o m p a t i b l e u n d e r t h e r u l e 
o f S t a t e o f Iowa e x r e l C r a w f o r d v s . A n d e r s o n , 
o r a n y o t h e r more r e c e n t r u l i n g ? " 

In r e p l y t h e r e t o ; 

E n c l o s e d p l e a s e f i n d t h e r m o f a x c o p i e s o f l e t t e r o p i n i o n s 
w i t h s p e c i f i c r e f e r e n c e made t o a l e t t e r f r o m A b e l s t o t h e 
M i t c h e l l C o u n t y A t t o r n e y d a t e d A p r i l 2 6 , 1956 w h i c h s t a t e s : 

" I w o u l d a d v i s e you t h a t i n c o m p a t a b i 1 i t y b e t ween 
o f f i c e s e x i s t s whare one i s s u b o r d i n a t e d t o t h e 
o t h e r o r where t h e d u t i e s o f t h e two a r e i n h e r e n t l y 
i n c o n s i s t e n t w i t h r e g a r d t o p u b l i c i n t e r e s t . " 

T h e r e f o r , t h e answer t o y o u r q u e s t i o n i s a f f i r m a t i v e . 
In s u p p o r t o f t h i s c o n d i t i o n y o u r a t t e n t i o n i s d i r e c t e d t o 
S e c t i o n 2 9 ^ . 2 , Code 1958, w h i c h p r o v i d e s : 

" I n a l l s c h o o l d i s t r i c t s where themaxiraum s t a t u t o r y 
a l l o w a n c e s p r o v i d e d i n s e c t i o n 298.1 a r e n o t s u f f i ­
c i e n t t o meet t h e b u d g e t r e q u i r e m e n t s , upon p r o p e r 
s h o w i n g by any s u c h s c h o o l d i s t r i c t t h e s t a t e comp­
t r o l l e r may a u t h o r i z e s u c h d i s t r i c t t o l e v y an 
a d d i t i o n a l amount above t h e s a i d maximum s t a t u t o r y 
a l l o w a n c e f o r e a c h p e r s o n o f s c h o o l age i n t h e d i s ­
t r i c t , up t o b u t n o t i n e x c e s s o f t h i r t y - f i v e p e r ­
c e n t ; p r o v i d e d t h a t t h e c o m p t r i l l e r may, upon r e c -

- o m m e n d a t i o n o f t h e c o u n t y b o a r d o f e d u c a t i o n , o r 
t h e c o u n t y b o a r d o f s u p e r v i s o r s o f t h e c o u n t y i n 
w h i c h t h e s c h o o l i s l o c a t e d , a u t h o r i z e s u c h d i s t r i c t 
t o l e v y an amount i n e x c e s s o f t h i e t y f i v e p e r c e n t . " 
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You w i l l n o t e t h a t t h e b o a r d o f s u p e r v i s o r s has d i s ­
c r e t i o n a r y p o w e r s o v e r t h e b o a r d o f d i r e c t o r s t h e r e b y m a k i n g 
t h e two p o s i t i o n s i n c o m p a t a b l e w i t h one a n o t h e r . 

Y o u r s v e r y t r u l y , 

THE ODOR Vi. REHMANN, J R . 
A s s i s t a n t A t t o r n e y Gen e r a l 

TWR:kvr 
E n c l . 
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National Guard property losses constituting state l i a b i l i t y to the 
federal government for the liquidated amount are payable by the 
Comptroller under Section 8.13 (1) only i f demand i s made within 
three months from the time that a l l events have occurred which f i x 
the l i a b i l i t y . ( fy^u^J- t &u<^*) St.&mp. ) 

tt Sf- 3 - 3 

atareb 3, 1959 

Hr. Harold E. Croft 
O f f i c e of State Comptroller 
L O C A L 

RE: National Guard Claim Payments 

Dear S i r : 
( In response to your recent inquiry concerning payment oi' certain 

clalias f o r loss of federal property by the Iowa National Guard, wo 
return herewith reports of survey i n s i x such claims and advise as 
follows. 

From the facts gathered f r o a your o f f i c e plus that of the Adjutant 
General, the status of these claims appears to be that they ware incurred 
i n the early 19SO,a, and after administrative proceedings subsequent to 
the discovery of the losses by property audit, recooaandation was made 
on varying dates during 1953 to the Commanding General of the F i f t h 
United States Army acknowledging pecuniary l i a b i l i t y In certain Iowa 
National Guard o f f i c e r s held accountable f o r tba property. It further 
appears that the bonds required of these responsible o f f i c e r s under 
Section 29.37, 1954 Code of Iowa, ware defective i n that they tailed the 
time f o r payment of claim losses running from the discovery of the 
missing a r t i c l e rather than from th& administrative determination that 
l i a b i l i t y existed. 

Upon fi n d i n g himself unable to account f o r the losses under the 
i n d i v i d u a l bonds, the Adjutant General f i l e s these claims f o r payment 
with the auditor on or about February 11, 1959, 

You ask whether or not such claims are payable i n view of Section 
8.13 (1), 1958 Code, as follows: 

"The state comptroller s h a l l be l i m i t e d i n authorizing 
the payment of claims, as follows: 

1. Three months l i m i t . No claim s h a l l be allowed by 
the state c o n t r o l l e r * s o f f i c e when such cj§jbj_is presented 
a f t e r the lapse of three months from I t s accrual." (Emp„ added.) 



2-

In considering claims ascertained In the face of a s i m i l a r statute* 
the Supreme Court of Jtew York, i n Edlux Const. Corp. vs. State. 300 
N. Y. S. 509 at 511. distinguishes between an accrued claim and an 
accrued cause of action. "The claim accrues when i t matures, x x x." 
In ascertaining th© value of the claims herein, array regulations require 
that certain procedures be gone through to determine the value of the 
property l o s s . In considering a s i m i l a r s i t u a t i o n , the United States 
Court of Claims, i n G r i f f i n vs. united States, 77 F. Supp. 197, the 
court made clear that where the amount of the claim was not ascertainable 
u n t i l a f i n a l determination bad been made as to i t s amount "that the 
claflm d i d not accrue u n t i l then, x x x." The sane court i n Levine vs. 
United States, 137 F. Supp. 955, makes clear again that a claim accrues 
at tho time that a l l events have occurred which f i x the l i a b i l i t y . 

I n view of th© foregoing. I t i s the opinion of t h i s o f f i c e that I f 
th© adminlstrasive requirements, f i x i n g the amount of the claim, are 
complete store than three months before request f o r payment i s made, the 
State C o n t r o l l e r i s without authority t o issue his warrants. 

In tine instant case i t appears that the f i n a l determination as to 
both l i a b i l i t y and tha amount thexeof were determined during the 
year 1954 as shown by the attached reports of survey, and feeace>, demand 
fo r payaoat would hsvo 8t> bo made with i n throe souths frora the F i f t h 
Array deterainatioa date on each claim i a ordei* f o r tho Comptroller to 
make payment thereon. 

Very t r u l y yours. 

F8EEJMN fl. FOREST 
Assistant Attorney General 

FHF:kr 

Enclosures: 
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ft&tfttfJHk,,frt3trtf^ »h«i* Iowa 
reaidosit said hb autoraohila to a ncnreiiri&nt dealar, anJ at sotRa futuns date 
rsporchsucJ tHa identical automobile from the nonresident dealer for u$# in 
towa, tft$ jxirch&Kr rmut pay tua tax an *a}d purchase arid uas. (j3r***Jt-*»*-*+^ 4" 

Mt. Hamy 'A'. Hindi 
Lyon County Attorney 
Ruefe Rapids # iowa 

dear *>r. Hiadti 

This Is to actoowiet&g your letter of February 2/ 1959, in vanish 

you request tits opinion of this department as follows; 

I mpsefcfuily request yaw opinion on the fallowing 
tjus&tioft;-

trA regidtatit of Lyon County, tewa# in purchased 
a rwa autonttblte in Koek Rapids, Io\»a, and' paid the use tax 
upon the s a m wfan registering said car required by law. Jn 
195 3 , he tradsd this oar with an wfo&ubite dealer In Sioux 
F a i l s , and transferred ths title to him. In 192-9, 
this original owner af the automobile Repurchase <J th® sate 
i&ffticai autimoblto Imn the sarae car dealer in Sioux r a l i $ 
that he had transferred it to on the trails. The car dealer 
had not sold th& ca? ta anyone slm In i&s tntam-jn, so it 
was a sasa of isrigfeial buygr buying it hmk (Vara ths -same 
weak'i' withoit any intervening ownership. The County Treasurer 
refuses to Hc^nse this car in towa now for iha original owner 
until a »ai&» tax is paid uoaa the purchase price of this car 
aa a used car.'* 

Tb» following provisions of Sis &«de of loma am periioeiit to 

y«*ur inquiry; 

"423.2 imposition of tax. Art excise tax is hereby 
imposed an the use In this state of tangible personal property 
pittshaaetf on or aftar the effactlvo data of this chapter for use 
in this siato, at the rate of tm percent of the purchase price 
of such property, ^aid tax U hereby imposed upon every parson 
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using such property within this state until such tax has 
fcean paid directly to the county treasurer, to a r@tailar# m 
ta the commission as hereinafter provided.* 

1*422.64 A&sisianta — salaries ~* expends —-
bontis. 

M 5 . The w,i*r4&sitm may uitfue th® office of 
Ugaigurer of th© various eou»tte$ in order to atimiftistar this 
chapter mi effectuate Its purposes , m4 may appoint ths 
treaaur&rs of the various counties Its agents to collect any 
tar a l l of the taxes imposed by litis chapter, pr$vidbd, how-
aver, that m additional compensation shall b& paid to said 
treasurer by reason thereof.' 

aeettan 423*2, supra, requires the ^*ura«e® af at feast two events 

tafore th© taw =nay be imposed, CD a purchase for use hi this stats, and (2) use 

this stale. Under ttie tes submitted, tsofch rs^lrmr&nts have feeea .r«at. There 

a purchase for us*? in this si&a at the U t h e lewa swsident jxircbased me 

•Site from th& South Dakota &afer* and abe a use in the state when the auto 

was fenusht into the 3tatt£ for use by the Ijwytr. Tha rw« fact that the &uy«?r 

pttcehased tire identical car which tie previous}./ - s w i is incidantal 50 Um% m 

ih& statutory f^toamenU far imposition of the tax hawg i^sn $et, 

SfiCtton 4 2 2 . --4, supra, which U node part of the use tax iaw by 

sterns© t&sreto i» section 423,23* Cods of Iowa <195&), orevidtes a msan$ of 

ooiieeMun of the tax en us@*i atfamobiles, mi puvmmt to this authority, the 

county treasurer i& acting properly In requiring payment of the tax imposed by 

$eetfc& 4 2 3 . 2 , supra, before licensing the autumablte tn this state. 

Very truly yours, 

Richard J . ftrinkman 
ipeciai Assistant Attorney General 
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March 10, l>5v 

O l i v e r P. B e n n e t t 
C o m m i s s i o n e r o f I n s u r a n c e 
I n s u r a n c e D e p a r t m e n t 
L 0 C AL 

Dear Mr. B e n n e t t s 

R e f e r e n c e i s made t o y o u r l e t t e r o f F e b r u a r y l 6 w h i c h 
s e t s o u t t h e f o l l o w i n g : 

" T h e r e a r e a p p r o x i m a t e l y one h u n d r e d and f i f t y c o u n t y 
m u t u a l a s s e s s m e n t a s s o c i a t i o n s o p e r a t i n g i n Iowa 
u n d e r t h e p r o v i s i o n s o f C h a p t e r 5 l 8 o f t h e Cod©. 

C h a p t e r *+32 i m p o s e s a premium t a x a g a i n s t f i r e and 
c a s u a l t y i n s u r a n c e c o m p a n i e s and a s s o c i a t i o n s b u t 
e x e m p t s c a s u a l t y m u t u a l s t h e r e f r o m . 

i 
A l t h o u g h c o u n t y m u t u a l s a r e a u t h o r i z e d by s t a t u t e t o 
v / r i t e w i n d s t o r m c o v e r a g e , t h e y a r e r e l u c t a n t t o do so 
b e c a u s e o f t h e c a t a s t r o p h y e x p o s u r e r e s u l t i n g f r o m t h e 
g e o g r a p h i c l i m i t a t i o n s o f t h e i r o p e r a t i o n s . H o w e v e r , 
a number o f them h a v e e n t e r e d i n t o e p l a n u n d e r w h i c h 
t h e y w r i t e t h e w i n d s t o r m c o v e r a g e b u t i m m e d i a t e l y 
r e i n s u r e i t 100$ u n d e r a c o n t r a c t w i t h a company o r g a n ­
i z e d u n d e r t h e p r o v i s i o n s o f C h a p t e r ?l5» 

We m i g h t add t h a t t h e l a t t e r company's o p e r a t i o n i s 
p r i m a r i l y f o r t h e r e i n s u r a n c e o f c o u n t y m u t u a l b u s i n e s s 
and t h a t i t s b o a r d o f d i r e c t o r s i s made up o f c o u n t y 
m u t u a l r e p r e s e n t a t i v e s . However i t w r i t e s some d i r e c t 
b u s i n e s s t h r o u g h c o u n t y m u t u a l a g e n t s . We r e f e r t o i t s 
method o f o p e r a t i o n b e c a u s e o f t h e p r o v i s i o n s o f S e c t i o n 
5 1 8 . 1 ( 3 ) . 

You w i l l n o t e f r o m t h e p r o v i s i o n s o f S e c t i o n 51^.2*+ 
t h a t no premium t a x i s p a i d on r e i n s u r a n c e p r e m i u m s . 
T h e r e s u l t i s t h a t t h e l a t t e r company i s e s c a p i n g t h e 

. payment o f a premium t a x on b u s i n e s s w h i c h i t i s r e ­
i n s u r i n g 100$ f o r t h e c o u n t y m u t u a l s . 

life w i s h t o r e q u e s t y o u r o p i n i o n a s t o w h e t h e r o r n o t 
( s u c h an a r r a n g e m e n t i s l e g a l . " 
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In r e p l y t h e r e t o : 

Our i n s u r a n c e s t a t u t e s a p p e a r t o g i v e g r e a t l a t i t u d e t o 
c o u n t y m u t u a l a s s e s s m e n t a s s o c i a t i o n s d u l y o r g a n i z e d and 
o p e r a t i n g i n t h e S t a t e o f Iowa. C o u n t y m u t u a l a s s e s s m e n t 
a s s o c i a t i o n s a r e e x e m p t e d f r o m s t a t u t e s r e l a t i n g t o " c o n s o l i ­
d a t i o n a nd r e i n s u r a n c e " s u c h p r o v i s i o n s a r e f o u n d i n C h a p t e r 
?21 , Code l i5S> when "Company" i s d e f i n e d i n S e c t i o n 521.1 a s 
f o l l o w s s 

"The word 'company' o r ' c o m p a n i e s ' when u s e d i n t h i s 
c h a p t e r s h a l l mean any company o r a s s o c i a t i o n o r g a n i z e d 
u n d e r t h e p r o v i s i o n s o f c h a p t e r s 508, 5 l 0 , 5 l l , 5l5» 
5 l B , o r 520, e x c e p t c o u n t y m u t u a l s . " 

In a d d i t i o n t o t h i s , S e c t i o n ^ 3 2 . 1 , Code 195&, s p e c i f i c a l l y 
e x e m p t s c o u n t y m u t u a l a s s e s s m e n t a s s o c i a t i o n s f r o m p a y i n g a 
t a x on g r o s s p r e m i u m s . A l s o , t h e p u r p o s e s f o r w h i c h c o u n t y 
m u t u a l a s s e s s m e n t a s s o c i a t i o n s a r e o r g a n i z e d , w ers b r o a d e r by 
t h e 57th G e n e r a l A s s e m b l y w h i c h i n e f f e c t g a v e t h e c o u n t y m u t u a l 
a s s e s s m e n t a s s o c i a t i o n s power t o g i v e b r o a d e r c o v e r a g e t h a n 
t h e y c o u l d p r i o r t o J u l y h9 1957. The l e g i s l a t u r e r e a l i z i n g 
t h e t e r r i t o r i a l l i m i t a t i o n o f t h e c o u n t y m u t u a l a s s e s s m e n t a s s o c i a ­
t i o n s , e n a b l e d c o u n t y m u t u a l a s s e s s m e n t a s s o c i a t i o n s t o s p r e a d 
t h e i r r i s k by t h e p r o v i s i o n o f S e c t i o n 5 l 8 . 1 s u b s e c t i o n 3* Code 
l p 5 S 5 w h i c h r e a d s ae f o l l o w s ? 

" S u c h a s s o c i a t i o n s may i n s u r e r i s k s o f t h e i r members 
o r n a y r e i n s u r e r i s k s o f o t h e r a s s o c i a t i o n s o r c o m p a n i e s ; 
o r may o r g a n i z e r e i n s u r a n c e a s s o c i a t i o n s f o r t h e r e i n ­
s u r a n c e o f r i s k s . " 

The d e f i n i t i o n o f two w o r d s s h o u l d be k e p t i n m i n d . The 
w o r d j " i n s u r a n c e " a s d e f i n e d by B l a c k ' s Lav; D i c t i o n a r y , h-tb 
E d i t i o n , page ' ^ S j means: 

"A c o n t r a c t w h e r e b y , f o r a s t i p u l a t e d c o n s i d e r a t i o n ^ 
one p a r t y u n d e r t a k e s t o c o m p e n s a t e t h e o t h e r f o r 
l o s s on a s p e c i f i c s u b j e c t by s p e c i f i c p e r i l s . " 
( c a s e s c i t e d ) 

T h e w o r d , " r e i n s u r a n c e " i s d e f i n e d by B l a c k ' s Law D i c t i o n a r y , 
*+th E d i t i o n , p a ge 1^52, means! 

" A c o n t r a c t by w h i c h an i n s u r e r p r o c u r e s a t h i r d 
p e r s o n t o i n s u r e him a g a i n s t l o s s o r l i a b i l i t y by 
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r e a s o n o f o r i g i n a l i n s u r a n c e . A c o n t r a c t t h a t an 
i n s u r e r makes w i t h a n o t h e r t o p r o t e c t t h e l a t t e r 
f r o m r i s k a l r e a d y a s s u m e d . I t f i n d s t h e r e i n s u r e r 
t o pay t o t h e i n s u r e d t h e w h o l e l o s s s u s t a i n e d i n 
r e s p e c t t o t h e s u b j e c t o f t h e i n s u r a n c e t o t h e 
e x t e n t t o w h i c h he i s r e i n s u r e d . " ( c a s e s c i t e d ) 

T h e method by w h i c h a c o u n t y m u t u a l a s s e s s m e n t a s s o c i a t i o n 
c a n r e i n s u r e i s n o t s e t o u t by s t a t u t e n o r i s i t c o v e r e d by t h e 
r u l e s and r e g u l a t i o n s o f t h e I n s u r a n c e D e p a r t m e n t . T h e r e f o r e 
r e i n s u r a n c e by a c o u n t y m u t u a l a s s e s s m e n t a s s o c i a t i o n must be 
g o v e r n e d by t h e g e n e r a l l a w o f c o n t r a c t s . T h u s t h e t e r m " R e i n ­
s u r a n c e " c o u l d ba " a c o n t r & c t b e t w e e n two i n s u r e r s by w h i c h 
t h e on© a s s umes t h e r i s k s o f t h e o t h e r and becomes s u b s t i t u t e d 
t o i t s c o n t r a c t so t h a t , o n t h e a s s e n t o f t h e o r i g i n a l p o l i c y ­
h o l d e r , t h e l i a b i l i t y o f t h e f i r s t i n s u r e r c e a s e s and t h e l i a ­
b i l i t y o f t h e s e c o n d i s s u b s t i t u t e d . " (h6 C.J^S. l " f i ) O r d i n ­
a r i l y , t h e r e i n s u r e r i n d e m i f i e s t h e r e i n s u r e d and b a s i c l i a ­
b i l i t y l i e s b e t w e e n t h e i n s u r e d and i n s u r e r . T h u s t h e i n s u r e d 
c a n n o t m a i n t a i n an a c t i o n a g a i n s t t h e r e i n s u r e r upon t h e 
r e i n s u r a n c e c o n t r a c t , f o r t h e r e a s o n t h a t t h e i n s u r e d " i s n e i t h e r 
a p a r t y t h e r e t o n o r i n p r i v i t y t h e r e w i t h . " G l o b e M. F. I n s . Co. 
v s . A m e r i c a n B. & C. Co.. 198 l a 1072, 195 N.t». 725 „ H o w e v e r , 
"an i n s u r e d , i n t h e c a s e o f l o a s j may m a i n t a i n an a c t i o n a g a i n s t 
a n i n s u r a n c e company w h i c h h a s , by c o n t r a c t , t a k e n o v e r and 
a s s u m e d t h e o b l i g a t i o n o f t h e o r i g i n a l i n s u r e r . " S a i r d & Sjions 
v s . I f o s k a s k i f i L.S. I n s . C o . . 198 Iowa 905? 200 N . f l . 575. 

O r i g i n a l l y a p o l i c y f o r r e i n s u r a n c e was n o t g i v e n u n t i l 
i n d e m i t y was n a e d e d by t h e i n s u r e r . H o w e v e r , by c o n t r a c t , two 
i n s u r a n c e c o m p a n i e s c a n a g r e e i n a d v a n c e t h a t e a c h w o u l d r e i n s u r e 
a p a r t o f a n y l i n e o f i n s u r a n c e . , one a g r e e s t o c e d e and t h e 
o t h e r t o a c c e p t r e i n s u r a n c e b u s i n e s s p u r s u a n t t o t h e p r o v i s i o n s 
o f a c o m p a c t o r t r e a t y . The Supreme C o u r t o f Iowa n e v e r h a s 
b e e n p r e s e n t e d w i t h t n e p r o b l e m r e l a t i n g t o c o n t r a c t s f o r r e i n ­
s u r a n c e . H o w e v e r , i n D e l a w a r e , i n t h e c a s e o f iirlaurer v s . I n t e r -
n a t j o n t q f ^ - I n s u r a n c e Q f t r p . , 31 D e l . Ch 352, 7*+A 2d b22. t h e 
c o u r t s a i d , t h e t e r m , " r e i n s u r a n c e " may be " a p p l i e d t o t h e c e d i n g 
by o n e i n s u r a n c e company t o a n o t h e r , o f a l l o r a p o r t i o n o f i t s 
r i s k f o r a s t i p u l a t e d p a r t o f t h e p r emium and an a g r e e m e n t t o 
i ndemnify i t i n c a s e o f l o s s . " T h e Supreme C o u r t o f I l l i n o i s i n 
t h e c a s e o f P i o n e e r L i f e I n s u r a n c e Co. v s . A l l i a n c e L i f e I n s u r a n c e 
Co.. 37* 111. 576 ? 30 N.E. 2d 66, i n d i c a t e d t h e r e was a d i f f e r e n c e 
b e t w e e n a c o n t r a c t f o r r e i n s u r a n c e ^ and a c o n t r a c t jgf, r e i n s u r a n c e , 
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by s a y i n g " t r e a t i e s a r e c o n t r a c t s far r e i n s u r a n c e and r e i n ­
s u r a n c e p o l i c i e s and s e s s i o n s a r e c o n t r a c t s o_f i n s u r a n c e . " 

TheV3 i s n o t h i n g i l l e g a l a b o u t an a g r e e m e n t f o r r e i n ­
s u r i n g . T h e q u e s t i o n i s w h e t h e r t a x l i a b i l i t y c a n bo a v o i d e d 
t h r o u g h r e i n s u r i n g c e r t a i n p e r i l s o f a c o u n t y m u t u a l a s s e s s ­
ment a s s o c i a t i o n . T h i s i s l a r g e l y a f a c t u a l q u e s t i o n w h i c h 
i s p r i m a r i l y f o r y o u r d e t e r m i n a t i o n . 

J ha f a c t s r a v e a l e d by y o u r l e t t e r i d t h a t c o u n t y m u t u a l 
a s s e s s m e n t a s s o c i a t i o n s r e i n s u r e c e r t a i n p e r i l s 100*1 w i t h 
a n o t h e r i n s u r a n c e s company. T h e r a was no i n d i c a t i o n w h e t h e r 
r e i n s u r e r o n l y i n d e m n i f i e d t h s r e i n s u r a d o r d i d assume d i r e c t 
l i a b i l i t y w i t h t h e a s s e n t o f t h e p o l i c y h o l d e r . Nor d o e s i t 
a p p e a r t h a t t h e r e i n s u r e r r e w r i t e s a p o l i c y d i r e c t l y w i t h t h e 
a s s e n t o f t h s i n s u r e d . 

Y o u r q u e s t i o n t h e r e f o r e ?auai b« an.jw.jryd h y p o t h - > t i c a l l y . 

( 1 ) i f t h e r e i n s u r e r c o n t r a c t s t o i n d e m i f y i h o r e i n -
c u r e d and ih<a r e i n s u r e d c o d e s t o t h e r a i n s u r o r a p o r t i o n o f 
t h e premium f o r t h e s p e c i f i c p e r i l t o be r e i n s u r e d , b u t t h e 
r e i n s u r e d r e g a i n s b a s i c a l l y l i a b l e o r i f t h e p o l i c y h o l d e r 
a s s e n t s t o s h i f t i n g t h e b a s i c l i a b i l i t y t o t h e r a i n s u r a r , t h a n 
t h u s r e i n s u r a n c e i s exempt f r o m t a x . 

(2) On t h e o t h e r h a n d j i f t h e r e i n s u r e r u n d e r t h e a g r e e ­
ment w i t h t h a r e i n s u r e d i s i s s u i n g a r e i n s u r a n c e p o l i c y c a d a d 
t o t h e r e i n s u r e r on s p e c i f i c p e r i l s t h e r a b y i n e f f e c t d e a l i n g 
d i r e c t l y w i t h t h s p o l i c y h o l d e r , t h e n t h i s r o i n s u r a n c o may n o t 
f a l l w i t h i n t h a e x e m p t i o n i n q u e s t i o n . 

V e r y t r u l y y o u r s , 

THE ODOR ",V. REHMANN, JH., 
A s s i s t a n t A t t o r n e y G a n a r a l 

TSiiir*: k v r 

http://an.jw.jryd


COUNTIES* HcAtihJwr*"**"-
D e d u c t i o n f r o m p a y r o l l o f premiums t o p r o f i t h o s p i t a l s e r v i c e 
c o r p o r a t i o n s i s u n a u t h o r i z e d u n d e r §51^.16, Code 1958. f <ft nst 44**^.* 

March 10, 1959 

Mr. R o b e r t D. P r i c h a r d 
Monpna County A t t o r n e y 
Qnawa, Iowa 

Dear S i r : 

T h i s w i l l acknowledge r e c e i p t o f yours o f the 4 t h i n s t . 

In which you s u b m i t t e d t h e f o l l o w i n g : 

" S e c t i o n 514.16 of t h e Iowa Code p e r m i t s a 
c o u n t y employee t o a u t h o r i z e t h e d e d u c t i o n 
f r o m h i s s a l a r y a payment o r premium toward 
and i n s u r a n c e p o l i c y I f the same i s i s s u e d 
by a ' n o n - p r o f i t h o s p i t a l s e r v i c e p l a n o r 
m e d i c a l s e r v i c e p l a n ' . 

"The N a t i o n a l F i d e l i t y L i f e I n surance Com­
pany o f Kansas C i t y , M i s s o u r i has s i g n e d up 
t w e n t y - f o u r county highway and b r i d g e crew 
employees i n a group h o s p i t a l Insurance p l a n . 
T h i s i s a normal group In s u r a n c e p l a n where 
t h e employee can J o i n I f he wants t o , but 
does not have t o j o i n i f he does not want t o 
do so. The employee pays th e e n t i r e premium. 

"The i n s u r a n c e company has asked t h e county 
i f i t would w i t h h o l d t h e premiums from t h e 
s u b s c r i b i n g employees and r e m i t t h e t o t a l 
premium t o t h e company. Each employee has 
s i g n e d a p a y r o l l d e d u c t i o n o r d e r a u t h o r i z i n g 
t h e county t o deduct t h e premium f r o m h i s 
wages and a copy o f such o r d e r Is h e r e w i t h 
e n c l o s e d . The Board o f S u p e r v i s o r s and the 
County A u d i t o r a r e w i l l i n g t o c o o p e r a t e w i t h 
t h i s p l a n I f t h e same can be done l e g a l l y . 

" I , t h e r e f o r e , r e s p e c t f u l l y r e q u e s t your 
o p i n i o n as t o whether th e c o u n t y can p a r t i ­
c i p a t e i n such a w i t h h o l d i n g p l a n , o r whether 
S e c t i o n 516.16, by I t s s p e c i f i c I n c o r p o r a t i o n 
i n t o t h e law, n e c e s s a r i l y p r o h i b i t s an em-
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p l o y e e a u t h o r i z i n g d e d u c t i o n s t o any o t h e r type 
o f h o s p i t a l I n s u r a n c e p l a n . I f i n d no law on 
the s u b j e c t one way o r a n o t h e r , but w i s h t o c a l l 
your a t t e n t i o n t o an a t t o r n e y g e n e r a l ' s o p i n i o n 
d a t e d A p r i l 19, 1927 whi c h h e l d t h a t a c i t y 
s h o u l d not adopt a p l a n whereby b o t h the c i t y 
and t h e employee were t o c o n t r i b u t e t o t h e 
premium." 

In r e p l y t h e r e t o I a d v i s e as f o l l o w s . I t Is the l o n g ­

s t a n d i n g v i e w o f the Department t h a t the p r o v i s i o n s o f S e c t i o n 

514.16, Code 1958, by I t s terms a p p l i e s o n l y t o n o n - p r o f i t 

h o s p i t a l s e r v i c e c o r p o r a t i o n s and t h a t I t a u t o m a t i c a l l y e x c l u d e s 

I t s a p p l i c a t i o n t o a p r o f i t c o r p o r a t i o n o p e r a t i n g a h o s p i t a l 

s e r v i c e p l a n . D e d u c t i o n s f o r payment o f premiums t o p r o f i t 

c o r p o r a t i o n s Is u n a u t h o r i z e d . 

V e ry t r u l y y o u r s , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y G e n e r a l 

0S:MKB 

• 
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V a c a t i o n r i g h t s a r i s e a f t e r o n e , t w o , e t c . y e a r s o f 
employment and a r e n o t p r o r a t e d t o any t i m e o f e m p l o y -
ment l e s s t h a n a year. ^ ^ ^ ^ ^ ^ ^ & 
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March 11, 1353 

Mr. R i c h a r d J . Brlnkman 
S p e c i a l A s s i s t a n t A t t o r n e y G e n e r a l 
S t a t e Tax Commission 
L o c a l 

D i c k , 

R e f e r e n c e i s made t o your o f f i c e memo o f the 4 t h I n s t . 

e n c l o s i n g a copy o f a r e q u e s t made by Lewis E. L i n t d a t e d 

J u l y 10, 1958, t o which an o r a l o p i n i o n was g i v e n but which 

now Mr. L i n t d e s i r e s t o have i n w r i t i n g . H i s r e q u e s t f o l l o w s ; 

"The q u e s t i o n has come up i n r e g a r d t o earned 
v a c a t i o n time as s e t f o r t h i n S e c t i o n 79.1. o f 
the 1958 Code o f iowa. In r e a d i n g t h i s s e c t i o n , 
i t would appear t h a t one must have completed a t 
l e a s t one f u l l y e a r ' s employment b e f o r e any 
v a c a t i o n time o r p o r t i o n t h e r e o f would be earn e d . 

"A s p e c i f i c q u e s t i o n has come up In r e g a r d t o 
an employee who has had a p p r o x i m a t e l y twenty-
f i v e y e a r s ' s e r v i c e w i t h t h e S t a t e 1 however, he 
was r e c e n t l y unemployed f o r s e v e r a l months be­
f o r e h i s r e t u r n t o a c t i v e d u t y w i t h the S t a t e . 
He has now s e r v e d e i g h t months s i n c e h i s r e t u r n 
t o work and Is now r e t i r i n g p ermanently. Ac­
c o r d i n g t o S e c t i o n 79.1 o f t h e 1958 Code, I t 
would appear t h a t had he s e r v e d one f u l l year 
a f t e r h i s re-employment, he would be e n t i t l e d 
t o t h r e e weeks earned v a c a t i o n because o f h i s 
p r e v i o u s s e r v i c e . However, s i n c e he has not com­
p l e t e d a f u l l year s i n c e h i s re-employment, 
would he be e n t i t l e d t o t w o - t h i r d s o f the v a c a ­
t i o n time he would have earn e d a t t h e end of one 
f u l l y e a r ' s s e r v i c e " 

" I n a n s w e r i n g t h i s q u e s t i o n , I would a p p r e c i a t e 
f u r t h e r I f i t c o u l d be answered i n r e g a r d t o 
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persons who have had l e s s than the t e n y e a r s , 
but more than one y e a r ' s s e r v i c e and who do not 
complete a f u l l two y e a r s ' s e r v i c e , whether o r 
not they would be e n t i t l e d t o a p o r t i o n o f an 
a n t i c i p a t e d earned v a c a t i o n on t h e c o m p l e t i o n 
o f the second y e a r . 

" I t i s my u n d e r s t a n d i n g t h a t p o s s i b l y the 
A t t o r n e y G e n e r a l has r u l e d p r e v i o u s l y on t h i s 
problem. I would a p p r e c i a t e I t I f you c o u l d 
s e c u r e the answer t o t h i s q u e s t i o n a t your 
e a r l i e s t c o n v e n i e n c e . " 

In r e p l y t h e r e t o I a d v i s e as f o l l o w s . Under the s t a t u t e , 

S e c t i o n 7 9 - I i Code 1958, under w h i c h v a c a t i o n r i g h t s a r e a c c o r d e d , 

a year Is the u n i t o f time by w h i c h such r i g h t s a r e measured 

and t h i s o n l y a f t e r one year o r two y e a r s o r ten y e a r s , as t h e 

case may be, o f employment. There Is no such t h i n g as a v a c a t i o n 

p r o r a t e d t o any time o f employment l e s s than one year o r two 

y e a r s , e t c . The answer t o both o f your q u e s t i o n s Is i n the 

n e g a t i v e . 

V ery t r u l y y o u r s , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y G e n e r a l 

OS s MKB 



S C H O O L S : T e * . c h € 
A p p r o p r i a t i o n o f $450,000 f o r t h e p u r p o s e o f p a y i n g t e a c h e r s ' 
r e t i r e m e n t a l l o w a n c e d u r i n g e a c h y e a r o f any b i e n n i u m i n c l u d e s 
p a y m e n t s made a f t e r t h e e f f e c t i v e d a t e o f t h e A c t In t h e c u r r e n t 

Mr. Glenn D. S a r s f l e l d 
S t a t e C o m p t r o l l e r 
B u i 1 d I n g 

Dear S i r : 

T h i s w i l l acknowledge r e c e i p t o f yours o f the 5th I n s t . 

i n w hich you submit the f o l l o w i n g : 

"House F i l e 67, A c t s o f t h e 58th G e n e r a l Assem­
b l y , has been p u b l i s h e d , and S e c t i o n 1 of t h i s 
A c t reads as f o l l o w s * . 

" • S e c t i o n 1. S e c t i o n two hundred n i n e t y - f o u r 
p o i n t f i f t e e n ( 2 94.15), Code 1958, i s hereby 
amended by a d d i n g t h e r e t o t h e f o l l o w i n g p a r a ­
graph : 

"•For t h e purpose of p a y i n g t h e t e a c h e r s ' r e ­
t i r e m e n t a l l o w a n c e payments g r a n t e d under t h i s 
s e c t i o n , t h e r e i s hereby a p p r o p r i a t e d o u t of any 
funds in the s t a t e t r e a s u r y n o t o t h e r w i s e appro­
p r i a t e d , a sum s u f f i c i e n t t h e r e f o r , p r o v i d e d , 
however, t h a t t h e t o t a l c l a i m s p a i d f o r each 
year o f any bien n i u m s h a l l not exceed f o u r 
hundred f i f t y thousand ($450,000.00) d o l l a r s . ' 

"The a p p r o p r i a t i o n f o r the c u r r e n t biennium end­
i n g June 30, 1959, f o r T e a c h e r s ' R e t i r e m e n t A l ­
lowance payments Is p r o v i d e d by Chapter 135, 
s e c t i o n 2, A c t s o f t h e 57th G e n e r a l Assembly, 
which has been augmented by a l l o c a t i o n s o f t h e 
Budget and F i n a n c i a l C o n t r o l Committee d u r i n g 
t h i s b i e n n i u m . From t h i s a p p r o p r i a t i o n , d u r i n g 
t h e f i s c a l year 1958-59, we have thus f a r d i s ­
b u r s e d a p p r o x i m a t e l y $284,655.62, o f which 
$248,396.50 was f o r T e a c h e r s ' R e t i r e m e n t A l l o w -

" ance payments a p p l i c a b l e f o r t h i s f i s c a l y e a r . 
House F i l e 67, A c t s o f t h e 58th G e n e r a l Assem­
b l y , p r o v i d e s t h a t the tota.1 c l a i m s p a i d f o r 
Te a c h e r s ' R e t i r e m e n t A l l o w a n c e payments f o r 

y e a r o f t h e b i e n n i u m 
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each year o f any b i e n n i u m s h a l l not exceed 
$450 , 0 0 0 . 0 0 , which r e s u l t s In a d i f f e r e n c e o f 
$201,603.50. 

" I r e s p e c t f u l l y r e q u e s t an o p i n i o n as to the 
f o l l o w i n g : 

" I . Based on House F i l e 67, A c t s o f the 58th 
G e n e r a l Assembly, may we s e t up i n our r e c o r d s 
an a p p r o p r i a t i o n f o r $450 , 0 0 0 . 0 0 f o r Teachers* 
R e t i r e m e n t A l l o w a n c e payments In a d d i t i o n t o the 
a p p r o p r i a t i o n p r o v i d e d by Chapter 135, s e c t i o n 2, 
A c t s o f the 57th G e n e r a l Assembly. 

"2. Assuming t h a t your answer t o Item 1 above 
Is i n t h e a f f i r m a t i v e , t h e q u e s t i o n then a r i s e s 
as t o the amount o f such c l a i m s as we may pay 
f o r t h i s f i s c a l year as t o whether o r not I t Is 
r e s t r i c t e d t o the $201,603 . 5 0 , e x p l a i n e d above, 
o r Is I t r e s t r i c t e d o n l y t o t h e $H50 , 0 0 0 . 0 0 p r o ­
v i d e d i n House F i l e 6 7 , A c t s o f t h e §8th General 
Assembly." 

In r e p l y t h e r e t o I a d v i s e as f o l l o w s . A t t e n t i o n Is 

d i r e c t e d t o t h e f o l l o w i n g p r o v i s i o n o f t h e f o r e g o i n g amendment 

t o S e c t i o n 294.15, t o - w i t : " p r o v i d e d , however, t h a t the t o t a l 

c l a i m s p a i d f o r each year o f any b i e n n i u m s h a l 1 not exceed f o u r 

hundred f i f t y thousand (450 , 0 0 0 . 0 0 ) d o l l a r s . " The f o r e g o i n g 

u n d e r s c o r e d language o f t h i s amendment e v i d e n c e s an I n t e n t o f 

t h e L e g i s l a t u r e t o make the a p p r o p r i a t i o n p r o v i d e d f o r t h e r e i n 

a v a i l a b l e f o r the purposes o f S e c t i o n 294.15, Code 1958, from 

t h e e f f e c t i v e d a t e of t h e A c t . I t b e i n g c l e a r t h a t the c u r r e n t 

y e a r , . t o - w l t : 1958-59 Is a year o f any biennium t h e r e f o r e the 

payment from t h e a p p r o p r i a t i o n f rom t h e e f f e c t i v e d a t e t o J u l y 1, 

1959, i s a payment In a year o f any b i e n n i u m and may l e g a l l y be 
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made. T h e r e f o r e , In answer t o your q u e s t i o n s I a d v i s e : 

1. In answer t o your q u e s t i o n #1, the answer Is In t h e 

a f f i r m a t I v e . 

2. In answer t o your q u e s t i o n #2, the amount a v a i l a b l e 

between now and J u l y 1, 1959, Is r e s t r i c t e d t o the sum o f 

$201,603.50. 

V e r y t r u l y y o u r s , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y G e n e r a l 

0S:MKB 
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&bf nCi£ M 1ih Where a person is committed to the penitentiary, the County 
Board of Supervisors may allow his property a homestead exemption if it finds 
that his family is in actual occupancy of the property upon which he formerly 
resided and that he intends in good faith to return to said premises upon his 

-r, sa-T-,„ A.. release from prison. / Stu^-Apt****** .£ sb&i*, Pr*t**#*2£**»4*k~ & 

M a r c h 1 2 / 1959 

Mr. Kenneth Sacks 
Pottawattamie County Attorney 
Court House 
Council Bluffs, Iowa 

Dear Mr. Sacks: 

This is to acknowledge receipt of your letters of January 30 and 

March 4, in which you request the opinion of this department as to whether 

an inmate of the state prison at Fort Madison is eligible for homestead tax 

credit on his home. You indicate in your letters he Is the sole owner of the 

property and that his family is occupying the home during his absence. 

The pertinent statutory provision is section 425.11, Code of Iowa 

(1958), which reads in part as follows: 

"425.11 Definitions. For the purpose of this chapter 
and wherever used in this chapter: 

"1. The word, 'homestead', shall have the following 
meaning: 

"a. The homestead must embrace the dwelling house in 
which the owner is living at the time of filing the application 
and said application must contain an affidavit of his intention 
to occupy said dwelling house, in good faith, as a home for six 
months or more in the year for which the credit is claimed, 
* * * « 

The question resolves itself as to whether the legislature intended to 

deny the benefits of the homestead tax credit to persons whose involuntary 

absence prevents them from physically occupying the premises. 
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Prior to 1941 the applicable statutory provision (6943.152, 

Code of Iowa 1939} required actual residence by the person claiming the 

credit. Chapter 240, Acts of the 49th General Assembly, deleted the pro­

vision requiring actual occupancy and substituted the present language 

(425.11, supra) which provides that the owner must "live" in the dwelling 

house for which the credit is claimed. 

Uo Iowa Supreme Court cases appear which relate to this particular 

point, however, the Attorney General on December 13, 1 9 5 1 , wrote an 

opinion which can be found in 1952 GAG 7 8 , which has a bearing on this 

question. 

After reviewing the statutory history of the statute, and giving weight 

to the above mentioned change in the statutory language, the opinion reads 

as follows; 

" * * *. One could live in a dwelling or occupy 
it by being physically present therein or under certain c i r ­
cumstances a person might be constructively living in or 
occupying a place. We do not believe that the legislature 
intended that the statute should be so strictly construed, 
even though a tax exemption statute, as to deprive an owner 
of credit where he was in good faith actually or constructively 
living in or occupying the premises as a home. One who oc­
cupies premises and has established therein his homestead, 
but who, due to illness or some other valid reason, leaves 
his premises temporarily, cannot be denied a credit because 
he is not physically present there at the time of making ap­
plication or during the statutory period. * * *. We do not 
mean to say that one can constructively occupy premises 
and obtain the credit under every circumstance, and each 
and every case must be determined on its facts, which facts, 
of course, include the good faith of the applicant. * * *. 

« * * *. |f a person, who is qualified and has made 
application, absents himself from the premises in good faith 
and for valid reasons and with a bona fide intention and right 
to return and occupy his home on the premises at any time 
when his temporary absence has ended, then in that e v n t he 
is within the terms of the statute and entitled to the credit. * * *." 
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It is the opinion of this office that the above language of the 

Attorney General is applicable to the facts herein submitted. Assuming 

all other statutory requirements are met, and the claimant's family is in 

actual occupancy, and assuming further the claimant intends In good faith 

to return to the premises on which the credit is claimed upon the termination 

of his incarceration (ail questions of fact to be determined by the Board of 

Supervisors when they pass upon the claim), the homestead credit could be 

allowed. 

Very truly yours, 

Richard J. Brinkman 
Special Assistant Attorney General 

SJB:WWR:fs 
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SCHOOLS:/ I n d e p e n d e n t and C o n s o l i d a t e d S c h o o l D i s t r i c t s c a n n o t 
send s t u d e n t s on a l i m i t e d b a s i s t o a n o t h e r s c h o o l d i s t r i c t p a r t -
t i m e - f o r ' s p e c i a l c o u r s e s , U n d e r S e c t i o n 273-2 t o m a i n t a i n a f o u r -
y e a r h i g h s c h o o l a l l c o u r s e s must be t a u g h t w i t h i n t h e s c h o o l 
d i s t r / c f i t s e l f . (^JU^t^^&L.i, f*£tt*&J<U^ S&*>t&>Mj£, & , ) 
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March 17, 1959 

?.1r. J a y J . H a s b r o u c k 
G u t h r i e C o u n t y A t t o r n a y 
G u t h r i e C a n t e r , Iowa 

Dear .Mr. H a s b r o u c k i 

R e f e r e n c e i s mads t o y o u r l e t t e r o f M a r c h 12, t h a t 
p o s e s t h a f o l l o w i n g q u e s t i o n s * 

" i s i t l e g a l l y p o r m i s a a b l e f o r an i n d e p e n d e n t o r 
c o n s o 1 i d a t a d d i s t r i c t t o s a n d s t u d e n t s on t u i t i o n 
b a s i s t o a n o t h e r s c h o o l p a r t t i m e f o r s p e c i a l 
c o u r s e s s u c h a s homemaking, c h e m i s t r y , and manual 
a r t s f T h e s e a r e c o u r s e s w h i c h n e e d s p e c i a l l a b ­
o r a t o r y f a c i l i t i e s w h i c h make s h a r i n g i n s t r u c t o r s 
by t h a two s c h o o l s o f no v a l u e . 

"Does a c o n s o l i d a t e d o r i n d e p e n d e n t s c h o o l c-aase 
' t o m a i n t a i n a f o u r - y e a r h i g h s c h o o l ' , i f t h o 
c o u r s e s a r e n o t a l l t a u & h t w i t h i n t h e s c h o o l 
i t s e l f ? " 

In r e p l y t h e r e t o ; 

Any s c h o o l d i s t r i c t may d i s c o n t i nua any o r a l l o f i t s 
e d u c a t i o n a l f a c i l i t i e s and c o n t r a c t w i t h any s c h o o l d i s t r i c t 
m a i n t a i n i n g a p p r o v e d s c h o o l s t o f u r n i s h s u c h f a c i l i t i e s . 
S e c t i o n 2 7 % . 15*. Code By c a s e d e c i s i o n , " e d u c a t i o n a l 
f a c i l i t i e s " o r " s c h o o l f a c i l i t i e s " r e f e r t o t h e f a c i l i t i e s 
r e l a t i n g t o one o r mora g r a d e s a s a u n i t and n o t t o s p e c i f i c 
c o u r s e s o f i n s t r u c t i o n . Dean v s . A r m s t r o n g 2"+6 Iowa H-12, 
6o N.'A'. 2d 5*1, I n d e p e n d e n t S c h o o l D i s t r i c t v s . C h r i s t i a n s e n . 
2h2 lojsra "+9 N.W. 2d 2 6 3 . In e a c h i n s t a n c e , i h t h e a b o v e 
m e n t i o n e d c a s e s , t h e p u p i l was a t t e n d i n g s c h o o l i n a n o t h e r 
d i s t r i c t i n a s p e c i f i c g r a d e and was n o t a t t e n d i n g s c h o o l i n 
a n o t h e r d i s t r i c t f o r a s p e c i f i c c o u r s e . To f u r t h e r s u b s t a n t i a t e 
t h i s p o s i t i o n . S e c t i o n 2 ^ 2 . 2 0 , Code 195-, r e l a t e s t o t u i t i o n 
f e e s c h a r g e d f o r p u p i l s a t t a n d i n g s c h o o l s i n a n o t h e r d i s t r i c t 
on a y e a r t o y e a r b a s i s f o r a s p e c i f i c g r a d e o r l e v e l o f e d u ­
c a t i o n . OP A t t y . Gen. 195*0 p I?!?. S u c h an a r r a n g e m e n t c a n 
o n l y be a c c o m p l i s h e d by t h e b o a r d o f d i r e c t o r s who d i s c o n t i n u e 
any o r a l l o f i t s e l e m e n t a r y o r h i g h s c h o o l g r a d e s . 

S9- 3-/6 
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I t i s f u n d a m e n t a l t h a t s c h o o l d i s t r i c t s a r e c r e a t u r e s 
o f s t a t u t e w i t h o n l y t h o s e p o w e r s e x p r e s s l y c o n f e r r e d 
by s t a t u t e o r r e a s o n a b l y and n e c e s s a r i l y i m p l i e d a s 
t o e x e r c i s e o f a power o r p e r f o r m a n c e o f a d u t y e x ­
p r e s s l y c o n f e r r e d o r i m p o s e d by s t a t u t e . ( c a s e s c i t e d ) 
I f , t h e r e f o r e , t h e d i s t r i c t i n q u e s t i o n has t h e power 
c o n c e r n i n g w h i c h y o u i n q u i r e , i t must d e r i v e f r o m t h e 
e x p r e s s p r o v i s i o n s o f some s t a t u t e . 

From th© e x p r e s s p r o v i s i o n s o f t h e p l a i n l a n g u a g e o f 
t h e * * * s t a t u t e s i t i s t h u s e v i d e n t t h a t t h e power 
t o " d e s i g n a t e " o r when " f a c i l i t i e s " h a v e b e e n ' t t i s c o n -
t i n u e d " o r , i n t h e c a s e o f h i g h s c h o o l p u p i l s , where 
t h e h i g h s c h o o l h a s bean c l o s e d , d i s c o n t i n u e d , o r 
n e v e r e x i s t e d , ftp, fttty. fief}. , j ^ ? 6 t i i p f t g« I f f ? . 

T h e r e f o r e , i n an s w e r t o y o u r f i r s t q u e s t i o n , i t i s n o t 
p e r m i s s i b l e t o s e n d p u p i l s on a t u i t i o n b a s i s t o a n o t h e r 
s c h o o l p a r t t i m e f o r s p e c i a l c o u r s e s , b e c a u s e ( 1 ) p u p i l s c a n 
o n l y go t o a n o t h e r d i s t r i c t on a t u i t i o n b a s i s when t h e f a c i ­
l i t i e s f o r a g r a d e o r l e v e l o f e d u c a t i o n h a s been d i s c o n t i n u e d 
and ( 2 ) t h e r e i s no s t a t u t o r y p r o v i s i o n f o r t h e payment o f 
t u i t i o n on a p a r t - t i m e b a s i s . 

The word " m a i n t a i n " a s d e f i n e d by ft a b a t e r ' s„ New I n t e r n a -
t i o n a l D i c t i o n a r y S e c o n d E d J ^ i o n a s s 

" t o k e e p p o s s e s s i o n o f $ n o t t o s u r r e n d e r o r r e l i n q u i s h . " 

T h e r e f o r e , i n S e c t i o n 273«2, Code 195c c o n s o l i d a t e d o r i n d e p e -
d e n t s c h o o l d i s t r i c t s a r e e x c l u d e d f r o m t h e c o u n t y s c h o o l s y s t e m 
i f s u c h d i s t r i c t s keep p o s s e s s i o n o f f o u r y e a r h i g h s c h o o l o r 
n a m e l y t h e 9 t h , 1 0 t h , H t h and 1 2 t h g r a d e s o r l e v e l s o f e d u c a ­
t i o n . Oo. A t t v . Gen. 1912. p a s e B67. 

In a n s w e r t o y o u r s e c o n d q u e s t i o n ^ a l l t h e c o u r s e s o n e a c h 
l e v e l o f e d u c a t i o n f o r a f o u r y e a r p e r i o d must be t a u g h t w i t h i n 
t h e s c h o o l d i s t r i c t i t s e l f i n o r d e r " t o m a i n t a i n a f o u r - y e a r 
h i g h s c h o o l . " F o r r e q u i r e d c o u r s e s s ee C h a p t e r 280, Code 1958. 

V e r y t r u l y y o u r s , 

THEODOR W. REHMANN, J R . 
A s s i s t a n t A t t o r n e y G e n e r a l 

T S R s k v r ' ; 

c c s P a u l J o h n s t o n 
D p t . o f P u b l i c I n s t r u c t i o n 



SCHOOLS: E^Cgajii_zaUojn — Enlargement of boundaries by 
county board of educat ion under Code S e c t i o n s 275.15 and 
275.16 rendered r i s k y by Brooker v i u d l o w . 192 Iowa 760, 
179 N.W. lj+5 i n view of c l a u s e stricken by Sec. l 4 , Ch. 129, 

M a r c h 16, 1959 

Mr. J a mes V an G i n k e l 
C a s s C o u n t y A t t o r n e y 
A t l a n t i c S t a t e Bank B u i l d i n g 
A t l a n t i c , Iowa 

Dear S i r : 

R e c e i p t i s a c k n o w l e d g e d o f y o u r l e t t e r o f March 2 i n 
w h i c h y o u a s k t h e f o l l o w i n g q u e s t i o n ? 

"The q u e s t i o n i s t h i s * &Iay t h e j o i n t B o a r d s o f 
E d u c a t i o n a c t i n g a s a s i n g l e b o a r d a t a h e a r i n g 
f o r o b j e c t i o n s t o a p r o p o s e d r e o r g a n i z e d d i s t r i c t 
i n c l u d e a d d i t i o n a l t e r r i t o r y i n t h e p r o p o s e d d i s ­
t r i c t a s a r e s u l t o f s a i d h e a r i n g o r c a n t h e y o n l y 
d e l e t e t e r r i t o r y a l r e a d y i n c l u d e d i n t h e p r o p o s e d 
d i s t r i c t o r d i s m i s s t h e p e t i t i o n . " 

F o r m e r l y , s e c t i o n 2 7 5 « l 5 , Code 195^, p r o v i d e d s 

" . . . I f s u c h b o u n d a r i e s a r e n e i t h e r t h o s e p e t i ­
t i o n e d f o r n o r t h o s e f i x e d by t h e c o u n t y p l a n , t h e 
h e a r i n g s h a l l be a d j o u r n e d and n o t i c e f o r t h e a d ­
j o u r n e d h e a r i n g s h a l l be g i v e n i n t h e same manner 
a s h e r e i n a b o v e p r o v i d e d a n d upon t h e f i n a l h e a r i n g 
t h e b o a r d s h a l l f i x t h a b o u n d a r i e s o r d i s m i s s t h e 
p e t i t i o n . . . " 

The a b o v e p r o v i s i o n was r e p e a l e d by s e c t i o n l"+, c h a p t e r 
1 2 9 | A c t s o f t h e 57th G.A. and no c o r r e s p o n d i n g p r o v i s i o n 
was e n a c t e d i n i t s p l a c e . T h i s l e a v e s t h e h e a r i n g p r o v i s i o n s 
o f t h e r e o r g a n i z a t i o n l a w i n a c o n d i t i o n q u i t e s i m i l a r t o 
t h a t o f t h e o l d c o n s o l i d a t i o n l a w a t t h e t i m e o f t h e d e c i s i o n 
i n t h e c a s e o f B r o o k e r v Luri-low t 192 Iowa 760, 179 N.W. I "+5* 
A l t h o u g h t h e r u l e o f a t q r e d e o i s i a no l o n g e r h a s t h e v i t a l i t y 
i t o n c e p o s s e s s e d , u n t i l some new d e c i s i o n o v e r r u l e s i t , 
i g n o r e s i t , o r s a y s i t i s n o t i n p o i n t , I b e l i e v e o u r b e s t 
a d v i c e t o C o u n t y B o a r d s o f E d u c a t i o n i s t o a v o i d e n l a r g e m e n t 

JT9-S-// 
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o f p e t i t i o n e d - f o r - b o u n d a r i e s when f i x i n g b o u n d a r i e s a t 
r e o r g a n i s a t i o n h e a r i n g s h e l d u n d e r s e c t i o n s 275«l5 and 
275.16 o f t h e l9To Code. 

V e r y t r u l y y o u r s , 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 

L C A j k v r 

C C J P a u l J o h n s t o n 
D e p t . o f P u b l i c I n s t r u c t i o n 



In c o u n t i e s h a v i n g a c i t y o f 35,000 t h e r e i n and a B o a r d o f S u p e r ­
v i s o r s o f 5 o r 7 members and composed o f 2 t o w n s h i p s , s u c h t o w n ­
s h i p s a r e e a c h e n t i t l e d t o one member and n o t two members on t h e 
B o a r d o f S u p e r v i s o r s . ̂ ^ ^ ^ ̂  St &f9j $//7/?f) 

#~ S7-3- ;2-

M a r c h 17, 1959 

H o n o r a b l e B e r n a r d R. B a l c h 
F i f t y - e i g h t h G e n e r a l A s s e m b l y 
House o f R e p r e s e n t a t i v e s 

Uy d e a r fvlr. B a l c h : 

R e f e r e n c e i s h e r e i n made t o y o u r l e t t e r o f March l 6 

i n w h i c h y o u s t a t e d t h e f o l l o w i n g : 

" C a l l i n g y o u r a t t e n t i o n t o Coda S e c t i o n 39»19» ^ 
i s i t p o s s i b l e f o r e i t h e r E a s t W a t e r l o o Town­
s h i p o r West W a t e r l o o T o w n s h i p i n B l a c k Hawk 
C o u n t y t o hav e more t h a n one member r e s i d i n g 
i n s a i d T o w n s h i p on t h e B l a c k Hawk C o u n t y 
B o a r d o f S u p e r v i s o r s ? " 

In r e p l y t h e r e t o I a d v i s e a s f o l l o w s : 

The s t a t u t e s t o w h i c h y o u r e f e r , S e c t i o n 39*19 p r o v i d e s 

t h e f o l l o w i n g : 

"Mo p e r s o n s h a l l be e l e c t e d a member o f th© 
b o a r d o f s u p e r v i s o r s who i s a r e s i d e n t o f t h e 
same t o w n s h i p w i t h a n y o f t h e members h o l d i n g 
o v e r , e x c e p t t h a t : 

1. A m e m b e r - e l e c t may be a r e s i d e n t o f t h e 
same t o w n s h i p a s a member he i s e l e c t e d t o 
s u c c e e d . 

2 . In c o u n t i e s h a v i n g f i v e o r s e v e n s u p e r ­
v i s o r s two members may be r e s i d e n t s o f a t o w n ­
s h i p w h i c h e m b r a c e s a c i t y o f t h i r t y - f i v e 
t h o u s a n d p o p u l a t i o n . " 

T h i s S e c t i o n i f a p p l i c a b l e a t a l l t o t h e s i t u a t i o n s e t 

f o r t h , i s c o n t a i n e d i n t h e S u b s e c t i o n 2 o f S e c t i o n 39«19« 

. W a t e r l o o a c c o r d i n g t o t h e c e n s u s o f 1950 i s a c i t y h a v i n g 

a p o p u l a t i o n o f 6 5 , 1 9 8 . However, t h e c i t y o f W a t e r l o o e m b r a c e s 

two t o w n s h i p s , i n n e i t h e r one o f w h i c h i s t h e r e a c i t y o f t h e 



H o n o r a b l e B e r n a r d R. B a l c h - 2 - March 17, 1959 

p o p u l a t i o n o f 3 5 , 0 0 0 . In o t h e r w o r d s i n b o t h t o w n s h i p s t h e r e 

e x i s t s a c i t y o f t h e p o p u l a t i o n o f 6 5 , 1 9 8 , b u t n e i t h e r t o w n ­

s h i p e m b r a c e s a c i t y o f 35 ,000 p o p u l a t i o n . The a n s w e r t o 

y o u r q u e s t i o n i s i n t h e n e g a t i v e . 

V e r y t r u l y y o u r s , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y G e n e r a l 

O S s k v r 

i 



HSMXt®**: CIGARETTES: UBi3riCJLj£-E^LL^^ 
County Board of Supervisors has no authority to issue temporary retail 

cigarette permits. ( ^ J ^ ^ ^ JMU4*L, St J<*. 6>-^-< -} S/sx/sj 

March 13, 1959 

Mr* Leon N. Miller, Chairman 
Iowa State Tax Commission 
State Office Building 
Des Moines, Iowa 

Dear Mr. f i l l e r : 

Receipt of your latter of March 11, 1959 is hereby acknowledged, 

In which you stats that you had received a call from Senator Earl Elijah 

of Clarence, Iowa, who inquired whether the Cedar County Board of 

Supervisors had authority to Issue a temporary retail cigarette permit for 

use at the 1959 National Plowing Contest to be held in Cedar County. 

The event is expected to last about two days with an expected attendance 

of approximately two hundred thousand persons. 

You are advised that no authority exists in the laws of this state 

which permits the County Board of Supervisors to issue retail cigarette 

permits on a temporary basis. 

It is possible, however, to apply for a regular retail permit under 

Section 98.13, Code of Iowa (1958), and claim a refund on the permit 

fee for unused quarters. Also, if the application is filed in the months 

of April, May, or June, only ona-fourth of the annual fee may be exacted; 

or, If filed in other months, a proportionate reduction i s provided in Code 

Section 98.13, and provisions are also made for refunds on the unused 

jTf" 3-/3 



/ Mr. Leon N. Miller - 2 March 18, 1959 

quarters where less than the full permit fee is paid. 

Very truly yours, 

Richard J . Brinkman 
Special Assistant Attorney General 

RJB:WWR:fs 



C *? I M i tJA L ' &£JU ' " 
•flSj©W9f&*. A dog i s not a "domestic beast" w i t h i n the meaning of 

Sec t i o n 717.1. (J^J.A<sUZ.i£ U*^At4j /d&»-£4 & &f 
3//?/sy) #S?~ 3-/4 

March 19, 1959 

Mr, Gordon Winkel 
Kosuth County Attorney 
Algona, Iout 

Dear S i r : 

Tills w i l l confirm your oral request of March 18 f o r an opinion 
regarding the following question: 

Is a dog a "domestic beast* as used i a Section 71X1« 1953 
Code of Iowa? 

According to a 1919, 1920 Attorney General Opinion, page 010, 
a dog i s not a "domestic beast* within the meaning of Section 401J3 
of the Code which i s the very same wording as now codified i n 
Section 717.1, supra. 

State v. Getty. 273 S.W. 2d 170 (Mo.) was a prosecution 
charging defendant with leaving exposed meat and moat scraps con­
ta i n i n g poisonous substances accessible to dogs. Xt was held that 
a dog was not a "domestic animal* within the statute creating an 
offense f o r any person to maliciously expose any poisonous substance, 
with intent that such substance should be taken or swallowed by 
any c a t t l e , hog, sheep, goat, hojfe, mule f ass or other domestic 
animal or domestic fowl. 

The same reasoning was used i n the Getty opinion as that 
u t i l i z e d i n the 1920 Attorney General Opinion. 

A dog was reasoned not to be within the sane class of animals 
as those specified i n the statute i n that a dog had no i n t r i n s i c 
value i n law. 

S9- 3-/¥ 



Mr. Gordon Winkel "2- Harcn 19, 1959 

Furthermore, two p r i n c i p l e * of statutory construction were 
observed i n the Getty case which are applicable here. Xt was f i r s t 
noted that criminal statutes oust be s t r i c t l y construed against the 
state. And secondly, the Court consented that no one i s t o be 
subjected to criminal prosecution by implication. 

It i s , therefore, concluded that a dog Is not a "domestic 
beast* within the meaning of Section 717.1, supra. 

Very t r u l y yours. 

HUGH V . FA^UCNER 
Assistant Attorney General 

HVF:kr 

( 



B a r r i n g f r o m q u a l i f y i n g f o r o f f i c e by r e a s o n o f r e l i g i o u s t r a i n i n g 
and b e l i e f b e i n g o p p o s e d t o war i s a r e l i g i o u s t e s t and b a r r e d by 
A r t . I , S e c . k, o f t h e C o n s t i t u t i o n . (^^^ ^ J * 

M a r c h 19, 1959 

Hon. C. Edwin Gllmour 
Senate Chamber 
B u i 1 d i n g 

My dear S e n a t o r : 

T h i s w i l l acknowledge y o u r s o f the 16th i n s t . i n w h i c h 

you s u b m i t t e d the f o l l o w i n g : 
111 am a sponsor o f Senate F i l e 122, which c o u l d 
r e p e a l the f i r s t p a ragraph o f s u b s e c t i o n seven 
(7) o f S e c t i o n t h r e e hundred s i x t y - f i v e p o i n t 
seventeen ( 3 6 5 . 1 7 ) , Code 1958. 

" S e n a t o r M i l l a r Is c o n s i d e r i n g p r e s e n t i n g an 
amendment t o Senate F i l e 122. A copy o f t h i s 
proposed amendment i s e n c l o s e d , t o g e t h e r w i t h 
a copy of Senate F i l e 122. 

" I would a p p r e c i a t e from you an o p i n i o n as t o 
whether o r not t h i s p roposed amendment Is con­
s i s t e n t w i t h S e c t i o n k o f A r t i c l e I of the Iowa 
C o n s t i t u t i o n . Moreover, I s h o u l d l i k e t o have 
your o p i n i o n as t o whether o r not S e c t i o n 365.17. 
Code 1958, Is c o n s i s t e n t w i t h S e c t i o n k o f A r t i ­
c l e I o f t h e Iowa C o n s t i t u t i o n , 

" I do hope you can complete t h e s e o p i n i o n s a t 
an e a r l y d a t e , f o r Senate F i l e 122 i s p r e s e n t l y 
b e f o r e the Senate as u n f i n i s h e d b u s i n e s s and 
w i l l have t o be d e f e r r e d day by day u n t i l your 
r u l i n g s a r e a v a i l a b l e . " 

Accompanying your l e t t e r Is a proposed amendment by 

S e n a t o r M i l l e r In terms as f o l l o w s : 

"Amend Senate F i l e 122 by s t r i k i n g a l l a f t e r 
t h e e n a c t i n g c l a u s e and I n s e r t i n g In l i e u 
t h e r e o f the f o l l o w i n g : 

" S e c t i o n I . S e c t i o n t h r e e hundred s i x t y - f i v e 
p o i n t seventeen ( 3 6 5 . 1 7 ) , Code 1958, s u b s e c t i o n 
seven ( 7 ) , i s hereby amended t o read as f o l l o w s ; 



Hon. C. Edwin G i l m o u r - 2 - March 19, 1959 

•Has not ( I n the case o f appointment o r em­
ployment In the p o l i c e department) c l a i m e d 
exemption from any m i l i t a r y s e r v i c e on account 
of b e i n g a c o n s c i e n t i o u s o b j e c t o r ; o r has not 
( I n the c a s e o f any o t h e r appointment o r em­
ployment) c l a i m e d exemption f r o m non-combat 
m i l i t a r y s e r v i c e on a c c o u n t o f b e i n g a con­
s c i e n t i o u s o b j e c t o r . " ' 

S e c t i o n 3 65.17(7), Code 1958, which Senate F i l e 122 

amends by s t r i k i n g , Is t h i s : 

"7. Has not c l a i m e d exemption f r o m m i l i t a r y 
s e r v i c e on a c c o u n t o f b e i n g a c o n s c i e n t i o u s 
o b j e c t o r . " 

The q u e s t i o n which you propound does not appear t o have 

had the c o n s i d e r a t i o n o r o p i n i o n o f t h i s Department, nor do we 

f i n d s p e c i f i c j u d i c i a l p r e c e d e n t e i t h e r i n Iowa o r o t h e r w i s e . 

S e c t i o n k, A r t i c l e I , of the C o n s t i t u t i o n of Iowa, t o 

w h i c h you r e f e r , p r o v i d e s the f o l l o w i n g : 

" R e l i g i o u s t e s t - wi t n e s s e s . Sec. k. No r e l i ­
g i o u s t e s t s h a l 1 be r e q u i r e d as a q u a l i f i c a t i o n 
f o r any o f f i c e , o r p u b l i c t r u s t , and no person 
s h a l l be d e p r i v e d o f any o f h i s r i g h t s , p r i v i ­
l e g e s , o r c a p a c i t i e s , o r d i s q u a l i f i e d from the 
performance o f any o f h i s p u b l i c o r p r i v a t e 
d u t i e s , o r r e n d e r e d Incompetent t o g i v e e v i d e n c e 
In any c o u r t of law o r e q u i t y , Jn consequence 
of h i s o p i n i o n s on the s u b j e c t o f r e l i g i o n ; and 
any p a r t y t o any J u d i c i a l p r o c e e d i n g s h a l l have 
the r i g h t t o use as a w i t n e s s , o r t a k e the t e s t i ­
mony o f , any o t h e r p e r s o n not d i s q u a l i f i e d on 
a c c o u n t of I n t e r e s t , who may be c o g n i z a n t o f 
any f a c t m a t e r i a l t o t h e c a s e ; and p a r t i e s t o 
s u i t s may be w i t n e s s e s , as p r o v i d e d by law." 

And r e l a t e d t h e r e t o i s Sec. 2 o f A r t i c l e VI o f t h e C o n s t i t u t i o n 

p r o v i d i n g : 
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"Exemption. Sec. 2. No person o r persons con­
s c i e n t i o u s l y s c r u p u l o u s o f b e a r i n g arms s h a l l 
be c o m p e l l e d t o do m i l i t a r y d u t y i n time o f 
peace: P r o v i d e d , t h a t such p e r s o n o r persons 
s h a l l pay an e q u i v a l e n t f o r such exemption 
i n the same manner as o t h e r c i t i z e n s . " 

And a v i o l a t i o n o f t h e r e l i g i o u s t e s t p r o v i d e d by S e c t i o n k o f 

A r t i c l e I i s c r e a t e d by Sec. 735.3, Code 1958, which s t a t e s : 

" R e l i g i o u s t e s t . Any v i o l a t i o n o f s e c t i o n k, 
A r t i c l e I of t h e c o n s t i t u t i o n o f Iowa Is h e r e ­
by d e c l a r e d t o be a misdemeanor." 

The impact o f t h e s e p r o v i s i o n s on the c l a s s o f persons 

d e s i g n a t e d as c o n s c i e n t i o u s o b j e c t o r s i s e x h i b i t e d by the 

S e l e c t i v e T r a i n i n g and S e r v i c e A c t o f 19^*0, b e i n g 50 USCA, 

appendix paragraph 301, where to be c l a s s i f i e d as one Is s u c h , 

he "by reason o f r e l i g i o u s t r a i n i n g and b e l i e f i s c o n s c i e n t i o u s l y 

opposed t o war i n any f o r m . " R e l i g i o n as used t h e r e i n was de­

f i n e d In the case o f U n i t e d S t a t e s v. Kaut e n , 133 F. 2d 703, 708, 

as f o l l o w s : 

" i t i s u n n e c e s s a r y t o attempt a d e f i n i t i o n 
o f r e l i g i o n ; t h e c o n t e n t o f t h e term i s found 
In the h i s t o r y o f t h e human r a c e and Is i n ­
c a p a b l e o f compre s s i o n I n t o a few words. Re-
1 I g i o u s b e l i e f a r i s e s from a sense o f Inade­
quacy o f re a s o n as a means o f r e l a t i n g the I n ­
d i v i d u a l t o h i s fel l o w - m e n and t o h i s u n i v e r s e -
a sense common t o men In the most p r i m i t i v e 
and i n the most h i g h l y c i v i l i z e d s o c i e t i e s . 
I t a c c e p t s t h e a i d o f l o g i c but r e f u s e s t o be 
l i m i t e d by I t . I t Is a b e l i e f f i n d i n g e x p r e s -

. s i o n In a c o n s c i e n c e which c a t e g o r i c a l l y r e ­
q u i r e s the b e l i e v e r t o d i s r e g a r d e l e m e n t a r y 
s e l f - i n t e r e s t and t o a c c e p t martyrdom i n p r e f e r ­
ence t o t r a n s g r e s s i n g I t s t e n e t s . * * *" 
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W i t h t h a t background o f t h e p a r t r e l i g i o n p l a y s i n r e ­

s p e c t t o occupancy o f p u b l i c o f f i c e i n c o n n e c t i o n w i t h t h e l e g i s ­

l a t i v e power t o e n a c t s u b s e c t i o n 7 o f S e c t i o n 365.17, Code 1958, 

i t i s i n t e r e s t i n g t o n o t e the f o l l o w i n g from the case o f Morgan v. 

C i v i l S e r v i c e Commission, 36 A. 2d 898, 900j 

" I t i s n o t w i t h i n the p r o v i n c e o f the a p p o i n t ­
ing a u t h o r i t y t o deny p r o s e c u t o r h i s s t a t u t o r y 
r i g h t t o t h e appointment i n i s s u e on the ground 
t h a t he e n t e r t a i n s r e l i g i o u s s c r u p l e s a g a i n s t 
the p a t r i o t i c e x e r c i s e o f s a l u t i n g the f l a g . 
The L e g i s l a t u r e has not o r d a i n e d t h a t the r i g h t 
t o h o l d a p u b l i c o f f i c e o r p o s i t i o n may be con­
d i t i o n e d upon o b s e r v a n c e o f a compulsory f l a g -
s a l u t e r i t u a l . Nor would such a r e g u l a t i o n be 
w i t h i n i t s competency. I t i s not m e r e l y a ques­
t i o n o f the r i g h t t o an exemption, on r e l i g i o u s 
grounds, from a g e n e r a l l e g a l d u t y t o g i v e the 
s a l u t e . The l e g i s l a t i v e body does not p o s s e s s 
th e power thus t o c o n t r o l the mind o f the I n d i ­
v i d u a l . The supreme a r b i t e r o f t h e meaning of 
F e d e r a l c o n s t i t u t i o n a l l i m i t a t i o n s has l a t e l y 
r u l e d t h a t such a p r e c e p t d i r e c t e d t o p u b l i c 
s c h o o l p u p i l s by the l o c a l r e g u l a t o r y body In­
vades the sphere o f I n t e l l e c t and s p i r i t r e ­
s e r v e d f r o m a l l o f f i c i a l c o n t r o l by the F i r s t and 
F o u r t e e n t h Amendments o f the N a t i o n ' s o r g a n i c 
law. Freedom o f r e l i g i o u s c o n s c i e n c e and be­
l i e f , and o f speech and o f p r e s s , s e c u r e d by 
t h e s e Amendments Is s u s c e p t i b l e o f r e s t r i c t i o n 
o n l y t o p r e v e n t grave and Immediate danger t o 
i n t e r e s t s w h i c h t h e S t a t e may l a w f u l l y p r o t e c t . 
I t Is not w i t h i n t h e power o f o f f i c i a l d o m t o 
c o e r c e i n d i v i d u a l a f f i r m a t i o n o f a b e l i e f and 
an a t t i t u d e o f mind - t o compel the i n d i v i d u a l 
t o g i v e u t t e r a n c e t o what i s not i n h i s mind. 
The f l a g s a l u t e Is a form o f u t t e r a n c e , Co-

- e r c e d a c c e p t a n c e of a p a t r i o t i c c r e e d Is be­
yond o f f i c i a l a u t h o r i t y . The c o n s c i e n c e o f the 
i n d i v i d u a l may not thus be trammeled. The B i l l 
o f R i g h t s e n j o i n s such a s s e r t i o n s o f o f f i c i a l 
a u t h o r i t y , * * *" 
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And as b e a r i n g upon the quoted c o n s t i t u t i o n a l p r o v i s i o n s may 

have on a m u n i c i p a l o f f i c e , see the c a s e o f Jones v. S a r g e a n t , 

145 Iowa 298, where, w h i l e d i c t u m , i t i s s t a t e d : 

" I t must be remembered, i n t h i s c o n n e c t i o n , 
t h a t we have no c o n s t i t u t i o n a l p r o v i s i o n 
f i x i n g the q u a l i f i c a t i o n s f o r m u n i c i p a l o f f i c e . 
The C o n s t i t u t i o n does p r o v i d e , however, t h a t 
no r e l i g i o u s t e s t s h a l l be r e q u i r e d as a 
q u a l i f i c a t i o n f o r any o f f i c e o f p u b l i c t r u s t . 
See S e c t i o n 4 o f a r t i c l e I o f the B i l l o f 
R i g h t s . In t h i s r e s p e c t i t d i f f e r s from the 
fundamental law o f many o f t h e o t h e r s t a t e s , 
which p r o v i d e t h a t no r e l i g i o u s o r p o l i t i c a l 
t e s t s h a l l be r e q u i r e d . There i s no a b s o l u t e 
r i g h t t o h o l d o f f i c e o r t o be a c a n d i d a t e 
t h e r e f o r ; and the L e g i s l a t u r e , i n the absence 
of c o n s t i t u t i o n a l p r o h i b i t i o n , has p l e n a r y 
power i n f i x i n g the q u a l i f i c a t i o n s t h e r e f o r . 
* * *•< 

In u n d e r t a k i n g o p i n i o n o f the c o n s t i t u t i o n a l i t y o f the 

proposed s t a t u t e , the Department i s m i n d f u l of the pr e s u m p t i o n 

o f the c o n s t i t u t i o n a l i t y of a c t s o f t h e L e g i s l a t u r e , t o which 

r u l e the Department seeks t o adhere. Steinberg-Baum & Co. v. 

Countryman, 247 Iowa 9 2 3 , 77 N. W. 2 d . However, i n vi e w o f 

the c o n s t i t u t i o n a l p r o v i s i o n i n v o l v e d h e r e i n , t o - w i t : A r t i c l e 1, 

S e c t i o n 4, and such a u t h o r i t y as i s a v a i l a b l e , i t i s my o p i n i o n 

t h a t i f one who c o n s c i e n t i o u s l y , by t r a i n i n g and b e l i e f , i s 

opposed t o war were d e n i e d h i s r i g h t t o h o l d o f f i c e by r e a s o n 

t h e r e o f , the same would c o n s t i t u t e a r e l i g i o u s t e s t w i t h i n t h e 

meaning o f the f o r e g o i n g c o n s t i t u t i o n a l p r o v i s i o n . 

I c a l l your a t t e n t i o n t o t h e f a c t t h a t the p r o h i b i t i o n 

c o n t a i n e d i n A r t i c l e I, S e c t i o n 4, under d i s c u s s i o n h e r e , i s 
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concerned w i t h " q u a l i f i c a t i o n s f o r o f f i c e " ; C i v i l S e r v i c e Chap­

t e r 365 c o n c e r n s q u a l i f i c a t i o n s f o r " o f f i c e r s and employees". 

Whether the p r o h i b i t i o n o f A r t i c l e I , S e c t i o n k, i s e f f e c t i v e 

o f q u a l i f i c a t i o n o f employees as w e l l as o f f i c e r s i s not con­

s i d e r e d o r c o n c l u d e d h e r e i n . 

V e ry t r u l y y o u r s , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y G e n e r a l 

OS:MKB 



SCHOO^r^mmf^Pmii The r e s i d e n t s o f t h e ' e n t i r e - schoo 1 
d i s t r i c t v o t e s on t h e p r o p o s i t i o n o f r e o r g a n i z a t i o n a s p r o v i d e d 
i n S e c t i o n 275-20 even t h o u g h a p r i o r e l e c t i o n was v o t e d o n , 
t h e same r e s i d e n t s w i t h r e l a t i o n t o a n o t h e r p o r t i o n i n c l u d e d i n 
a n o t h e r d i s t r i c t . C h a p t e r 1+9l~50l+ i n c l u s i v e , i n a p p l i c a b l e t o 
s c h o o l reo r g a n i z a t i o n . w>wm(Jnt rUur tka,,, a.iTEivdbimfa^^ 

ttr * S i H i as» - j . $ t u r g s 3 
P l y m o u t h C o u n t y A t t o r n e y 
2ht P l y m o u t h S t r e e t 
L a t e r e , I own, 

Thi:.; in t o c'cknevfUdg^ r w c o i p t o f y o u r l o t t t - r o ? Inarch 
16, t h . t i - a ^ t h . f o l l o w i n g : 

"FACTS$ Under C h a p t e r - 195c l o w * S o d * , e. p e t i t i o n 
f o r t h * r e o r g a n i z a t i o n o f a * H i n i o n Community S c h o o l 
i / i s t r i c t 1 via3 fil«*d teith the* P l y m o u t h C o u n t y i u p e r i n -
t e n d e n t o f S c h o o l s . H s a r i n * th<*r«?on was, h o l d v a n u j . r y 
19» 1.959,, t h e G r a o r f i x i n g 5ound«ries ? otc» w©:; on thread 
we.nuary S5*, 1559? p u b l i s h e d v&mi&ry £j>, 1959 t h a 
e l e c t i o n h c l u F e b r u a r y 25? 195y* Th© p r o p o s i t i o n 
c a r r i e d by «. s u b s t a n t i a l m a j o r i t y &na i n 100>; o f tha» 
;;chocl d i s t r i c t s , o r p o r t i o n s t h ^ r ^ o f , v o t i n g . tco 
c l o c t i o n o f d i r .>ctor•: f o r t h e now d i c t t i e t h a s b c * n 
c e l l o s * no r he I d J, s y e t . 

L i b e r t y Con««li«*»t6d S c h o o l D i s t r i c t , c c m p r i u i n ^ £0 
s e c t i o n * , o f l a n u w e i p a r t i a l l y i n d u e d i n t h v <abov< 
now U i s t r i c t ; 15-1 6 a c t i o n & i n c l u d i n g t h a s c h o o l 
b u i l d i n g s wer-.* i n c l u d e d i n t h e b o u n d a r i of ih*; nuw 
s c h o o l sjj s t r i c t , when t h e p r o p o s i t i o n vvr.s. s u b m i t t e d 
t o t h o v o t e r s cn-J c u r r i e d . L i b e r t y C o n u o l i u a t c e i s 
o p e r a t i n g a t we I v a - ^ r ac!c* h i g h - s c h o o l end was f o r r a a d 
many y s m r s p r i o r t o May 10, ly5?« Tho <eniiro L i b e r t y 
C o n s o l i d a t e d S c h o o l D i s t r i c t v o t e d o n t h e • H i n i o n 
Community S c h o o l S i s t r i c t * p r e p o s i t i o n . 

On F e b r u a r y 17, i!>59 a p e t i t i o n ««« f i i ^ d w i t h th« 
C o u n t y :up'-rintund«nt, und«r C h a p t e r 275? 195*-' l o v e 
C o d e , f o r t h n r e o r i j a n i z n t i o n o f a • L-> U&r^ Co.nnjunity 
S c h o o l £istrict 1, w h i c h p e t i t i o n v.ecks t h a i n c l u s i o n 
o f t h s r e m a i n i n g p o r t i o n o f L i b e r t y C o n s o l i d a t e d 
(^.9 ©actions) i n a d d i t i o n t o e t h a r a r e a s . On Starch 
12 j 1 >59 h e a r i n g «es ha l a th-sroon a n d o n i t e r eh l * f , 
1959 t h e P l y m o u t h C o u n t y Bovrd o f E d u c a t i o n s n i e r a d 
i t s , o r d a r f i x i n g t h * b o u n d a r i e s t o b« ^ u b s s i t t s d t o 

( t h e v o t e r s , m<i nvhich i n c J u u e t t h * if, 9 r o n t a i n i n ^ 



Mr. William 8. Sturgan - 2 - ?«5arch I,., 1959 

_ o c t i o n ^ o f L i b e r t y Con-aol i u & t a d S c h o o l D i s t r i c t . 
T h a q u e s t i o n * o f t e r r i t o r y i n two d i ffar«nt c o u n t i u : , 
and j o i n t b o a r d p l a n n i n g i s n o t i n v o l v e d . " 

<*U£3TI0NS: 
1* "Joe-ij t h a w n t i r d L i b e r t y C o n s o l i v i a t c U u c h c o 1 
D i s t r i c t v o t e on th© p r o p o s i t i o n t o e s t a b l i s h t h o 
•Lu JSars Community S c h o o l Di s t r i c t * v " 

»?. Doc--.: o n l y t h a t p o r t i o n n o t r a o r ^ e n i s s d i n t h e 
M i n t o n C o r i m u n i i y S c h o o l D i s t r i c t v o t e t o by i n c l u d e d 
w i t h i n t h e p r o p o a s d b o u n d a r i e s o f t h o Lo ?Jcr.o Ccam* 
u n i t y S c h o o l D i s t r i c t ' . -

3 . "Would o u r &tatut<$s (^91-50^) ono c a y s v a c l t v i c n 
r e l a t i n g t o t h e d i s c o i w t i o n o f c o r p o r a t i o n s o r 
r e a s o n i n g s t h e r e i n c o n t e i n o c l , h s v o r»ny a p p l i c a i f e n 
t c t h e s b c v t * f a c t s ; ' " 

" H a v i n g v o t o d i t s e l f i n t o d i s s o l u t i o n p r i n & r i l y 
i n t o t h e H i n t o n Community S c h o o l D i s t r i c t , d o s s 
L i b e r t y C o n s o l i d a t e d S c h o o l D i s t r i c t hav« «?ny f u r t h e r 
e n t i t y o r a u t h o r i t y o t h e r t h a n t o c o m p l e t e H a b'j^in^sa'i:" 

5« "Wouloi t h e p o r t i o n n o t r ^ o r g & n i s ^ a i n t o iha H i n i o n 
Community S c h o o l hi s t r i c t , bo t h a o n l y l e g a l e n t i t y a n d 
w o u l d i t be deemed t o b-a "©pirating o h i g h ^ s h ^ o i 1 ? " 

I n r a p l y t h ^ r v t o * 

I n onstr/or t o y o u r f i r - 1 q u e s t i o n , i ao e n c l o s i n g a 1-attor 
o p i n i o n i s s u e d f r o m ?4r, A b e l - t o S e n a t o r H a r b o r d a t e d ".larch 
2 0 , •> V a u r a t t e n t i o n i s s p e c i f i c a l l y d i r e c t o u t o t h e 
f o l l o w i n g p a r a g r a p h , 

" T h u s , by i t s om t o r r i d , S e c t i o n 275-12 otsfinc-s f o r i t s 
p u r p o s e s t h e word ' a f f e c t e d * eo b t t i n ^ s y n o n y n o u o w i t h 
• i n d u c e d * . By fcuch d e f i n i t i o n , c p e t i t i o n i n c l u d i n g 
o n l y a p o r t i o n o f ®n e x i s t i n g d i s t r i c t nood bs s i g n e d 

- o n l y by t w e n t y p e r c e n t o f t h o v o t e r s r e s i d i n g w i t h i n 
tsucin i n c l u d e d p o r t i o n . H p w a y s r , i t s h o u l d be n o t & d 
t h a t s h o u l d th« p e t i t i o n bo g r a n t e d and s h o u l d s u c h 
• p o r t i o n * bu p n r t o f *an o x i s t i n g s c h o o l d i s t r i c t o p e r ­
a t i n g a ^ i s h s c h o o l , o r e r u r a l Tndepunc-jnt s c h o o l 
d i a t r i s i o f o i i j h t c o c t i o m ; o r more f o r m e d p r i o r t o 
Say 10. 1957* 9 ® H o f t h e q u a l i f i e d v o t e r s o f t h e 



i $ r . W i l l i a m S'turgas i l a r c h J o , l v 3 V 

s c h o o l d i s t r i c t a r e a n t i t l a d t o v o t e a t t h a o l o c i i o n 
u pon th«} p r o p o s a l c o n t a i n e d in s u c h p e t i t i o n u n d e r t h o 
p r o v i s i o n s o f S e c t i o n 2 7 5 . 2 0 , Coda 195&, a v a n t h o u g h 
o n l y t h o s a r e s i d i n g i n t h e i n c l u d e d p o r t i o n v,-sr s 
^ i b I -J t o %ign th<s p e t i t i o n u n d e r th<* p r o v i s i o n s o f 
S e c t i o n 275*12* Cade 195^»" 

Th<$ a f f i r m a t i v e a n s w e r t o y o u r f i r s t q u e s t i o n rj«*ke& t h o 
anower t o y o u r s e c o n d q u e s t i o n u n n e c e s s a r y * 

M J t i a f u n d a m e n t a l t h a t o c h o o l d i s t r i c t s arts c r a & t u r o a 
o f u t a t u t a w i t h o n l y t h o c o p o w e r s c x p r ^ s ^ I y c t j n f ̂ rr--.sd 
by s t a t u t e s o r r e a s o n a b l y and n e c e s s a r i l y i m p l i e d a s t o 
e x o r c i so o f a p&war o r p e r f o r m a n c e o f @. d u t y e x p r e s s l y 
c o n f e r r e d o r impoaod by s t a t u t e , ( c a s e s c i t e d ) " / t t v 
Q c n , ,1,956,* p^£© 195* S a c t i o n 275-11 3 Cod© 1 :.*• 5l>;i p r o v i c o o s 

• s u b j e c t t o t h o a p p r o v a l o f t h a c o u n t y b o a r d o f .uucat i o n 
c o n t i g u o u s t e r r i t o r y l o c a t e d i n t w o r more -.ichsol d i s t ­
r i c t s /aoy be u n i t e d i n t o e, ;>ingle d i s t r i c t i n t h a manner 
p r o v i d e d i n s e c t i o n s 275*12 t o 275«2i h©r«of» M 

S e c t i o n s 275.12 t o 2?5»2^, Cede 1>'5̂ > p r o s c r i b e i h s ftethod 
by t v b i c h c s c h o o l d i s t r i c t c o n ©nlar^o. r e o r g a n i s e o r c h a n g e 
i t a bo.unda.ry. S e c t i o n 275*2^, Coda 1 9 p r o v i d e - a s 

•'IVhon *?iny acho-cl d i s t r i c t i a mlzrg^ii9 rvorgmized, o r 
c h e n ^ ^ e H a b o u n d a r y by th«j m e t h o d h e r e i n a b o v e p r o v i d e d , 
t h e e f f e c t i v e c'ata o f ouch c h a n g e s h a l l be v'uly 1 f o l l o w ­
i n g t h o ;; ;loot i o n o f t h e nsw b o a r d . M 

T h e r e o r g a n i s a t i o n o f s c h o o l d i s t r i c t s i a p r e s c r i b e d by 
t h a s t a t u t e s . Tho e f f e c t o f s u c h r e o r g a n i s a t i o n i t n o t a d i s s o ­
l u t i o n b u t l i k e a m e r g e r . T h e f a c t t h a t t h * e l e c t o r s o f two 
d i s t r i c t s h a v e s l s c t e d t o r e o r g a n i s e , t h e p l a n c a n n o t be o f f . c t u -
a t s d u n t i l J u l y 1 f o l l o w i n g s u c h e l e c t i o n . U n t i l t h a t d f t t o , 
th©y r e m a i n ®n e n t i t y . Aft<sr d u l y 1 and b a f o r o J ^ l y 15, f o l l o w ­
i n g th© e l e c t i o n , 3 n»w b o a r d w i l l complete* t h e r e o r g a n i s a t i o n 
i n a c c o r d a n c e w i t h t h e p r o v i s i o n s o f S e c t i o n 275»^8 t o 275.31, 
Cod«. 195S. 

T h e r e f o r e y o u r rc«f are-nce* t o C h a p t e r s ^91 t o Code lv%9 

i n c l u s i v e j a r e i n a p p l i c a b l e b e c a u s e s c h o o l d i s t r i c t s do n o t 
f r a i l t s i t h j n t h e p u r v i e w o f p r i v a t o c o r p o r a t i o n s . 

http://bo.unda.ry


Ur* S i l l i & m 1• i t u r ^ a s 

The a n s w e r t o t h o t h i r d q u e s t i o n ate k 03 t h ^ answer t o t h e 
f o u r t h q u e s t i o n a f f i r m a t i v e * 

Ihn c»Ff 1 r m a t i a n s w e r t o t h o f o u r t h q u s s t i e n r;r:k'.v. t h a 
a n s w e r t o t h y f i f t h q u e s t i o n n-s^rtt j vo» 

J t i o u r c o n c l u s i o n , t h a t ©11 t h e e l e c t o r s o f t h s L i b e r t y 
C o n o o i i i i n t ' . d S c h o o l D i s t r i c t s h o u l d v o t o on i h r r s c r ^ . - . n i s r . i i o n 
o f th© Lo Jisrw Community S c h o o l D i s t r i c t , ©von t h o u g h ? o n l y 
t h o s e o l s e t o r a r e s i d i n g i n t h e p o r t i o n t o b<s i n c l u d a d j w a r s 
t h a o n e s - e l i g i b l e - t o s i g n th-y p e t i t i o n * 

Y o u r s v e r y t r u l y ? 

Tt&GDOh r,. KEHMAfttt, J r * . 
A «i a t a n t a t t o r n e y C$>ne r a i 

TviiF s k v r 
£ncl« 
c c s P a u l J o h n s t o n 

2>t>pt. o f ' ' u b l i s I n s t r u c t i o n 

S. 'V* Down 
Lav/yar 
La a a r s , iow-a 

^ p o n c ^ r Day 
L a w y e r 
S i o u x C i t y , low© 

C h a r l i e woo l o r y 
L a w y e r 
$*r^*osnt - D l u f f , jowa 



HEALTH: F u n e r a l D i r e c t o r s . No l i c e n s e i s r e q u i r e d +.0 make 
t h e name o f t h e owner o f a f u n e r a l home o r c h a p e l p a r t o f 
t h e name o f s u c h f u n e r a l home o r c h a p e l but any f u n e r a l d i r e c t i n g 
o r e m b a l m i n g done on s u c h p r e m i s e s w i t h i n t h e m e a n i n g o f Code 
s e c t i o n 156.1 must be done by l i c e n s e d p e r s o n n e 1. //Zlsb? to 

.March 2 3 , 1959 

fJlr. A u g u s t B r a n d t O r * , C h a i r m a n , 
B o a r d o f F u n e r a l D i r e c t o r and Ernbalraar E x a m i n e r s 
D a l l a s C e n t e r , Iowa 

Dear 'dr. B r a n d t : 

R e c e i p t i s a c k n o w l e d g e d o f y o u r l e t t e r o f M a r c h 12 
a s f o l i o w s i 

"The B o a r d w o u l d l i k e an o p i n i o n f r o m y o u r o f f i c e 
i f any p e r s o n h a s a r i a n t t o u s e h i a narao i n a d ­
v e r t i s ement3 and on a f u n e r a l home w i t h o u t h e , 
h i m s e l f , b e i n ^ l i c e n s e d . F u n e r a l d i r e c t o r s i n h i s 
n e i g h b o r h o o d f e e l t h a t he i s h o l d i n g h i m s e l f o u t 
t o ba i n t h e way h i s nam© i s t i e d i n t o t h e p r e s e n ­
t a t i o n o f F u n e r a l S a r v i c a t o h i s c o m m u n i t y . Th-3 
c a n t a n t i o n i s t h a t t h i s i a o x a c t l y what he hopes 
t o a c c o m p l i s h , and t h a t t h a g e n e r a l u c c e p t a n c o o f 
t h e r e a d e r w i l l ba t h a t he i s a F u n e r a l D i r e c t o r . " 

Upon e x a m i n a t i o n o f t h s c l i p p i n g r e f e r r e d t o , i t a p p e a r s 
t h a o n l y p l a c e t h o name i n q u e s t i o n i s u s e d i n t h e a d v e r t i s e ­
ment i s i n t h e name o f t h e f u n e r a l home w h i c h a p p o a r s i n t h e 
form am^m^mmmm & . ,,. ,. F u n e r a l Home* 

S e c t i o n 2 5^.1, s u b s e c t i o n s 2 and 3? Code 195§» p r o v i d e s 

" 2 . A " f u n e r a l d i r e c t o r ' i s a p e r s o n e n g a g e d i n o r 
c o n d u c t i n g , o r h o l d i n g h i m s e l f o u t , i n w h o l e o r i n 
p a r t , a s b e i n g e n g a g e d i n : 

a. P r e p a r i n g , o t h e r t h a n e m b a l m i n g , f o r t h o 
b u r i a l o r d i s p o s a l , o r d i r e c t i n g and s u p e r v i s i n g t h e 
b u r i a l o r d i s p o s a l o f d a a d human b o d i e s . 

b. F u r n i s h i n g , i n c o n n e c t i o n w i t h t h e d i s p o s i ­
t i o n o r s a l e o f any c a s k e t , v a u l t o r o t h e r b u r i a l 
r e c e p t a c l e , any f u n e r a l s e r v i c e s , o r e m b a l m i n g , 

- d i r e c t l y o r i n d i r e c t l y , by h i m s e l f , o r i n c o n j u n c t i o n 
w i t h a n o t h e r . 



i j i r . A u g u s t B r a n d t J r . , C h a i r m a n - 2 - March 23 , 1959 

c. Who s h a l l , i n c o n n e c t i o n w i t h h i s name 
o r f u n e r a l e s t a b l i s h m e n t , u s e t h e w o r d s , ' f u n e r a l 
d i r e c t o r ' , ' m o r t i c i a n ' o r any o t h e r t i t l e i m p l y i n g 
t h a t he i s engaged a s a f u n e r a l d i r e c t o r a s d e f i n e d 
i n t h i s s u b s e c t i o n . 

3* An 'embalroer' i s a p a r s o n e n g a g e d i n , o r h o l d i n g 
h i m s e l f o u t a s e n g a g e d i n , t h e p r a c t i c e o f d i s i n f e c t i n g 
o r p r e s e r v i n g dead human b o d i e s , e n t i r e o r i n p a r t , by 
t h a ua© o f c h e m i c a l s u b s t a n c e s , f l u i d s o r g a s e s i n t h e 
b o d y , o r by th© i n t r o d u c t i o n o f same i n t o t h e body by 
v a s c u l a r o r h y p o d e r m i c i n j e c t i o n s o r by d i r e c t a p p l i c a ­
t i o n i n t o t h o o r g a n s o r c a v i t i e s f o r t h e p u r p o s e o f 
p r e s e r v a t i o n o r d i s i n f e c t i o n . " 

S i n c e i h s r a i s n o t h i n g i n t h ? c l i p p i n g s n c l o c s d w i t h y o u r 
l a t t e r t o i n d i c a t e t h o i n d i v i d u a l i n q u e s t i o n c o n s i d e r s h i m s e l f 
an ambalmor o r f u n e r a l d i r e c t o r , S aoi o f t h e o p i n i o n t h e c l i p p i n g 
e v i d e n c e s no v i o l a t i o n o f t h e l a w . Th® i n d i v i d u a l ' o name a p p e a r s 
o n l y a s p a r t o f t h a name o f t h a homo and w o u l d seem i n t e n d e d t o 
i n d i c a t e n o t h i n g more t h a n o w n e r s h i p . T h e r e i s n o t h i n g , i n f a c t , 
i n t h e c l i p p i n g t o s u g g e s t t h a t e i t h e r o f t h a p a r t n e r s a c t u a l l y 
e n g a g e s i n f u n e r a l d i r e c t i n g o r e m b a l m i n g . The I.;:<t o f t h e 
a d v e r t i s e m o n t r o a d s : 

"THE GATE OF T I E S OPENS 
INTO L I F E ETERNAL 

n T h e r e i s deep c o m f o r t i n t h e t h o u g h t t h a t e a r t h l y 
p a r t i n g b u t m a r k s t h e p a s s i n g o f t h a s p i r i t i n t o a 
new and b r i g h t e r r e a l m . Wo a i m t o n a k o e v e r y f u n e r a l 
b e a u t i f u l l y e x p r e s s i v e o f t h i s a b i d i n g f a i t h . 

" & 
FUNERAL HQUP 

Above t h o t e x t i s p o r t r a y e d " t h a g a t s o f t i m o " . The 
a d v e r t i s e m e n t g o e s on t o s a y t h e p a r t n e r s h i p o f f e r s "^^t—Hour 
A m b u l a n c e S e r v i c e " ( n o t " h e a r e e " s e r v i c e ) . 

The l a n g u a g e "w© a i m t o make ©very f u n e r a l b e a u t i f u l l y 
e x p r e s s i v e o f t h i s a b i d i n g f a i t h " , m i g h t i n d i c a t a i n t e n t i o n 
t o o f f e r f u n e r a l s e r v i c e t o t h e p u b l i c b u t i t c o u l d a l s o m e r e l y 
i n d i c a t e an i n t e n t i o n t o f u r n i s h a s u i t a b l e c h a p e l - t y p e b u i l d i n g 
where l i c e n s e d d i r e c t o r s m i g h t , f o r a s u i t a b l e c h a r g e , c o n d u c t 
s e r v i c e s . In o t h e r w o r d s , t h e c l i p p i n g f u r n i s h e s no e v i d e n c e , 

( o n e way o r t h e o t h e r , a s t o w h e t h e r o r n o t t h e i n d i v i d u a l i n 
q u e s t i o n i s e n g a g e d i n any p r a c t i c e f o r w h i c h l i c e n s e i s r e q u i r e d . 



Mr# A u g u s t B r a n d t J r . , C h a i r m a n - 3 - f ;!arch 23 , 1959 

Tha name o f t h e home i s o f no r e l i v a n c e . He c o u l d j u s t a s 
we 11 have c a l l e d i t t h e "Shady R e s t " F u n e r a l Home, t h e 
G e o r g e W a s h i n g t o n C h a p e l , o r any o t h e r name t h a t s u i t e d h i s 
f a n c y . Of c o u r s e , any a c t u a l f u n e r a l d i r e c t i n g ( a r e m b a l m i n g ) 
done on t h e p r e m i ^ a s w i l l h a v e t o be done by l i c e n s e d p e r s o n n e l . 
Ss© S t a t e v. W i n n e s h i e k C O - O P B u r i a l A s s ' n . , 237 Iowa 556, 22 
N.W. 2d bOO and s t a t u t e s q u o t e d a b o v e . 

V e r y t r u l y y o u r s , 

LEONARD C- ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 

L C A : k v r 

c c s Lo E. S i 1 son 

( 



HEALTH: Nu r s i n g . The w e a r i n g o f a p i n b e a r i n g t h e d e s i g n a t i o n 
R.D.N, o r u s e o f s u c h d e s i g n a t i o n i n s i g n i n g c o r r e s p o n d e n c e 
v i o l a t e s Code s e c t i o n s l V 7 . ? 2 and 152.5 i f s u c h use i s m a d e i n 
c o n n e c t i o n w i t h s e r v i c e s p e r f o r m e d o r - o f f e r e d u n d e r t h e exemp­
t i o n f r o m l i c e n s u r e c o n t a i n e d i n Code S e c t i o n l 5 2 . 2 ( 5 ) j but 
n o t i f u s e d i n s o c i a l a c t i v i t y n o t r e l a t e d t o p e r f o r m a n c e o f 

V e r a a. S a g 3 3 R . ? j 0 

E x e c u t i v e S e c r e t a r y 
Iowa B o a r d o f N u r s e E x a m i n e r s 
L O C A L 

Dear Madam: 

R e c e i p t i s a c k n o w l e d g e d o f y o u r l e t t e r o f itfarch 13 
a s f o l l o w s ! 

" R e c e n t l y i t came t o t h e a t t e n t i o n o f t h i s D e p a r t ­
ment t h a t a r e c e p t i o n i s t i n a d o c t o r ' s o f f i c e i n 
F a i r f i e l d , Iowa had b e e n c h o s e n a s a mamber o f t h e 
A m e r i c a n R e g i s t r y o f D o c t o r ' s N u r s e s . 

Kio w o u l d l i k e t o have an o p i n i o n on t h e f o l l o w i n g 
q u e s t i o n ; 

' My a p r i v a t e g r o u p o r a s s o c i a t i o n a u t h o r i s e 
a member t h e r e o f who i s e m p l o y e d o r o f f e r s 
t o become e m p l o y e d i n t h e p r a c t i c e o f n u r s i n g 
c a r e and who i s n o t a r e g i s t e r e d o r l i c e n s e d 
p r a c t i c a l n u r s e t o wear o r d i s p l a y a c a d u c e u s 
w i t h t h e i n i t i a l s R»B.N» embossed t h e r e o n , and 
t o u s e s u c h l e t t e r s a f t e r s u c h p e r s o n ' s name?'" 

S e c t i o n 152.5, Code 1958? p r o v i d e s a s f o l l o w s ; 

"No p e r s o n s h a l l p r a c t i c e n u r s i n g a s a r e g i s t e r e d 
n u r s e a s d e f i n e d i n t h i s c h a p t e r o r assume t h e 
t i t l e o f r e g i s t e r e d n u r s e , o r u s e t h e a b b r e v i a t i o n 
*RN' a f t e r h i s name o r i n any manner h o l d h i m s e l f 
o u t o r p r o f e s s t o be a r e g i s t e r e d n u r s e i n t h i s 
s t a t e w i t h o u t f i r s t p r o c u r i n g a l i c e n s e u n d e r t h e 
p r o v i s i o n s o f t h i s t i t l e . 

Ho p e r s o n s s h e l l assume t h e t i t l e o f L i c e n s e d p r a c ­
t i c a l n u r s e o r u s e t h e a b b r e v i a t i o n 'LPN* a f t e r h i s 

-name o r i n any manner h c d l h i m s e l f o u t o r p r o f e s s t o 
be a l i c e n s e d p r a c t i c a l n u r s e w i t h o u t f i r s t p r o c u r i n g 
a l i c e n s e u n d e r t h e p r o v i s i o n s o f t h i s t i t l e . 

N o t h i n g i n t h i s c h a p t e r s h a l l be c o n s t r u e d t o p r o ­
h i b i t any p e r s o n n o t r e g i s t e r e d o r l i c e n s e d h e r e u n d e r 

s u c h 

M a r c h £3? 1959 



V a r a IL Gogs, R .U. „ 2 - March 2 3 , 1959 

f r o m p e r f o r m i n g n u r s i n g s e r v i c e s w i t h o r w i t h o u t 
p ay J p r o v i d e d s u c h p e r s o n d o e s n o t h o l d h i m s e l f 
o u t o r p r o f e 3 a t o be a r e g i s t e r e d n u r s e o r l i c e n s e d 
p r a c t i c a l n u r s e . " 

S e c t i o n Vj2.2 ( 5 ) , Code 195$, e x c l u d e s f r o m t h e d e f i n i t i o n 
o f t h e p r a c t i c e c f n u r s i n g t h e f o l l o w i n g . 

"The p e r f o r m a n c e o f s e r v i c e s by n o n p r o f e s s i o n a l 
w o r k e r s i n o f f i c e s , h o s p i t a l s o r n u r s i n g homes 
u n d e r t h e d i r e c t s u p e r v i s i o n o f a p h y s i c i a n o r 
n u r s e l i c e n s e d u n d e r t h i s t i t l e p r o v i d e d s u c h 
p e r s o n d o e s n o t h o l d h i m s e l f o u t o r a c c e p t employ­
ment a s a p e r s o n l i c e n s e d t o p r a c t i c e n u r s i n g 
u n d e r t h i s t i t l e . " 

!n a d d i t i o n , S e c t i o n 1^7*72, Code 1953, p r o v i d e s as 
f o l l o w s 5 

"Any p e r s o n l i c e n c e d t o p r a c t i c e a p r o f e s s i o n 
u n d e r t h i s t i t l e may append t o h i s name any r e c ­
o g n i z e d t i t l e o r a b b r e v i a t i o n , w h i c h he i s e n t i t l e d 
t o u s e , t o d e s i g n a t e h i s p a r t i c u l a r p r o f e s s i o n , b u t 
no o t h e r p a r s o n s h a l l asame o r u s e s u c h t i t l e o r 
a b b r e v i a t i o n j and no l j c a n s e e s h a l l a d v e r t i s e h i m s e l f 
i n s u c h a manner a s t o l e a d t h e p u b l i c t o b e l i s v a 
t h a t he i s e n g a ged i n t h e p r a c t i c e o f any o t h e r 
p r o f e s s i o n t h a n t h e o n e w h i c h he i s l i c e n s e d t o 
p r a c t i c e . " 

The q u o t e d s t a t u t e s a p p e a r q u i t e s i m i l a r i n c o n t e n t t o 
c e r t a i n s e c t i o n s o f t h e F l o r i d a S t a t u t e s u n d e r w h i c h t h e 
A t t o r n e y G e n e r a l o f F l o r i d a } i n c o n s i d e r i n g t h e i d e n t i c a l 
q u e s t i o n , i s s u e d an o p i n i o n on A p r i l 8, I9!?£j h e r e i n a f t e r 
s o t f o r t h a s f o l l o w s ! 

" M i s s H a z e l M. P e e p l e s 
S e c r e t a r y - T r e a s u r e r 
S t a t e B o a r d o f N u r s i n g 
230 Wast F o r s y t h S t r e e t 
J a c k s o n v i l l e , F l o r i d a 

Res N u r s i n g P r a c t i c e A c t : c o n s t r u c t i o n o f 
( ) ^ . 0 8 l 5 W f . 2 * f ( M , and *t6*f.2*K6), 
F l o r i d a S t a t u t e s 

Dear fviiss P e e p l e s : 



V e r a £»•» S a g e , R.N - 3 - i J a r c h 2 3 , lv5v 

" T h i s i s i n r e s p o n s e t o y o u r r e c e n t l e t t e r r e q u e s t i n g 
my o p i n i o n on q u e s t i o n s p r o p o u n d e d by t h e F l o r i d a 
S t a t e B o a r d o f N u r s i n g a t t h e March 25 m e e t i n g , w h i c h 
q u e s t i o n s a r e s u b s t a n t i a l l y a s f o l l o w s : 

.May a p r i v a t e g r o u p o r as c - o c i a t i o n a u t h o r j 2 e 
a member t h e r e o f who i s e m p l o y e d i n t h e p r a c -
t i c e o f m e d i c a l c a r e o r t r e a t m e n t and who i s 
n o t a r e g i s t e r e d n u r s e t o wear o r d i s p l a y a 
c a d u c e u s w i t h t h e i n i t i a l s •R.D.N. 1 o r 'R.P.N.» 
embossed t h e r e o n , and t o u s e s u c h l e t t e r s a f t a r 
s u c h p e r s o n s ' s name? 

I s a p r i v a t e a s s o c i a t i o n o r g r o u p i n v i o l a t i o n 
o f t h e N u r s i n g P r a c t i c e A c t when i n r e l a t i o n 
t o t h e n u r s i n g p r a c t i c e and w i t h o u t c e r t i f i ­
c a t i o n o r a p p r o v a l o f t h e S t a t e 3 o a r d o f N u r s ­
i n g i t o f f e r s i t s members an ' e d u c a t i o n a l 
p r o g r a m ' w h i c h i s i n e s s e n c e a t y p e o r k i n d 
o f N u r s e s * t r a i n i n g t h a t i m p i n g e s upon t h e 
f i e l d o f N u r s e s ' t r a i n i n g c o n t e m p l a t e d o r 
r e g u l a t e d by C h a p t e r h&h*> 

I t s h o u l d be n o t e d a t t h e o u t s e t t h a t l a w s e n a c t e d f o r 
t h e p u r p o s e o f r e g u l a t i n g a p r o f e s s i o n i n t h e i n t e r e s t 
o f t h e p u b l i c h e a l t h and f o r t h e p r o t e c t i o n o f t h e p u b l i c 
h a v e been u n i f o r m l y u p h e l d and s u s t a i n e d " See 25 ASS. J u r . , 
H e a l t h , (§26. 

C h a p t e r k6k-9 F l o r i d a S t a t u t e s * r e g u l a t i n g t h a p r a c t i c e 
o f n u r s i n g i n F l o r i d a , r e f l e c t s t h e a u t h o r i t y o f t h e 
l e g i s l a t u r e , i n t h e e x a r c i s e o f i t s s o v e r e i g n d u t y , t o 
p r o v i d e , when i t c o n s i d e r s s u c h n e c e s s a r y , s a f e g u a r d s 
f o r t h e p r e s e r v a t i o n o f t h e p u b l i c h e a l t h , and t o p r e ­
s c r i b e s u c h r e s t r i c t i o n s and r e g u l a t i o n s as w i l l f u l l y 
p r o t e c t t h e p u b l i c f r o m i g n o r a n c e , i n c a p a c i t y , d e c e p t i o n 
and f r a u d . See l ^ l A t t y . Gen, Op. 606, 6 l 0 (0^1-666). 

I n c l u d e d w i t h i n t h e s e r e s t r i c t i o n s i s S e c t i o n k6h.0blt 

F l o r i d a S t a t u t e s , w h i c h p r o v i d e s * 

•Any p e r s o n who h o l d s a l i c e n s e t o p r a c t i c e a s 
a r e g i s t e r e d n u r s e i n t h i s s t a t e s h a l l have 
t h e r i g h t t o u s e t h e t i t l e " R e g i s t e r e d N u r s e " 



M. S a g e , R.N, - * f - March £3? 195V 

and t h e a b b r e v i a t i o n "R.N." No o t h e r p e r s o n 
s h a l l p r a c t i c e o r a d v e r t i s e a s o r assume t h e 
t i t l e s o f r e g i s t e r e d , c e r t i f i e d , t r a i n e d o r 
g r a d u a t e n u r s e o r t o u s e a b b r e v i a t i o n o f "R.N.," 
"C.N.," "T.N.," "G.N.," o r any o t h e r w o r d s , 
l e t t e r s , s i g n s o r f i g u r e s t o i n d i c a t e t h a t t h e 
p e r s o n u s i n g same i s a r e g i s t e r e d n u r s e . 8 

In s i m i l a r r e g a r d , p a r a g r a p h {hr) o f S e c t i o n h6lr*2h-9 

F l o r i d a S t a t u t e s , p r o v i d e s t h a t i t s h a l l be a m i s ­
demeanor f o r any p e r s o n t o t 

•Use i n c o n n e c t i o n w i t h h i s o r h e r name any 
d e s i g n a t i o n t e n d i n g t o i m p l y t h a t he o r s h e i s 
a r e g i s t e r e d p r o f e s s i o n a l n u r s e o r a l i c e n s e d 
p r a c t i c a l n u r s e u n l e s s d u l y l i c e n s e d so t o 
p r a c t i c e u n d e r p r o v i s i o n s o f t h i s c h a p t e r - ' 

I t i s a p p a r e n t f r o m a r e a d i n g o f t h e above p r o v i s i o n s 
t h a t t h e u s e o f t h e a b b r e v i a t i o n s o f 'R.D.N.' o r 'R.P.N.' 
by any p e r s o n o t h e r t h a n a p e r s o n who h o l d s a l i c e n s e 
t o p r a c t i c e as a r e g i s t e r e d n u r s e i n t h i s s t a t e i s i n 
v i o l a t i o n o f t h e N u r s i n g P r a c t i c e A c t j and any a s s o c i a t i o n 
a t t e m p t i n g t o a u t h o r i z e and p r o m o t e t h e u s e o f s u c h 
i n i t i a l s by p a r s o n s o t h e r t h a n r e g i s t e r e d n u r s e s i s l i k e ­
w i s e i n c o n f l i c t w i t h t h e N u r s i n g P r a c t i c e A c t . 

As r e f l e c t e d i n S e c t i o n k6k,lh9 k&h.l'i and k6h,209 

F l o r i d a S t a t u t e s , t h e l e g i s l a t u r e a l s o c o n s i d e r e d t h e 
i m p o r t a n c e o f a s s u r i n g p e r s o n s i n t e r e s t e d i n a d v a n c i n g ^ -
t h e m c e l v e s i n t h e f i e l d o f n u r s i n g t h a t any i n s t i t u t i o n 
o r a s s o c i a t i o n o f f e r i n g an e d u c a t i o n a l p r o g r a m f o r t r a i n ­
i n g i n t h i s e n d e a v o r be p r o p e r l y q u a l i f i e d f o r s u c h 
p u r p o s e s . 

In a d d i t i o n t o t h e f o r e g o i n g p r o v i s i o n s o f C h a p t e r h6h, 
w h i c h e s t a b l i s h e d t h e r e q u i r e m e n t s and p r o v i d e d f o r a 
s u r v e y o f s u c h i n s t i t u t i o n s and t h e i r e d u c a t i o n a l p r o ­
g r a m s , p a r a g r a p h ( 6 ) o f S e c t i o n k6k,2k9 F l o r i d a S t a t u t e s , 
p r o v i d e s t h a t i t s h a l l be a m i s d e m e a n o r f o r s u c h a s s o c i a ­
t i o n t o i 

• C o n d u c t a n u r s i n g e d u c a t i o n p r o g r a m f o r t h e 
p r e p a r a t i o n o f p r o f e s s i o n a l o r p r a c t i c a l 
n u r s e s u n l e s s t h e p r o g r a m h a s been a c c r e d i t e d 
by t h e b o a r d . ' 



V e r a M. S a g e , R.N - 5 - March 2 3 , 1959 

I t a p p e a r s , f r o m a r e a d i n g o f t h e a f o r e m e n t i o n e d p r o v i ­
s i o n s o f C h a p t e r k6h r e l a t i n g t o i n s t i t u t i o n s o f f e r i n g 
e d u c a t i o n a l p r o g r a m s i n n u r s i n g p r a c t i c e , t h a t t h e 
a s s o c i a t i o n r e f e r r e d t o i n y o u r s e c o n d q u e s t i o n w o u l d 
be i n v i o l a t i o n o f t h e N u r s i n g P r a c t i c e A c t . and t h a t 
s u c h q u e s t i o n s h o u l d t h e r e f o r e be a n s w e r e d i n t h e a f f i r m a ­
t i v e . 

| f , h o w e v e r , t h e ' e d u c a t i o n a l p r o g r a m ' a s a d v e r t i s e d 
and o f f e r e d by s u c h a s s o c i a t i o n i s n o t i n f a c t an e d u ­
c a t i o n a l p r o g r a m , t h e a s s o c i a t i o n , a l t h o u g h n o t i n 
c o n f l i c t w i t h t h e N u r s i n g P r a c t i c e A c t i n t h i s r e g a r d , 
may n e v e r t h e l e s s be i n v i o l a t i o n o f S e c t i o n 8 l 7.0o, 
F l o r i d a S t a t u t e s , r e l a t i n g t o m i s l e a d i n g a d v e r t i s e m e n t s , 
and w h i c h r e a d s i n p a r t a s f o l l o w s : 

•No . a s s o c i a t i o n . . . . s h a l l , w i t h i n t e n t t o o f f e r 
o r s e l l o r i n a n y w i s e d i s p o s e o f . . . . c e r t i f i c a t e s , 
d i p l o m a s , d o c u m e n t s , o r o t h e r c r e d e n t i a l s p u r p o r t i n g 
t o r e f l e c t p r o f i c i e n c y i n any t r a d e , s k i l l , p r o f e s ­
s i o n , c r e d i t s f o r a c a d e m i c a c h i e v e m e n t , s e r v i c e o r 
a n y t h i n g o f f e r e d by s u c h , . . . . as s o c ' i a t i on. .. d i r e c t l y 
o r i n d i r e c t l y , t o t h e p u b l i c , f o r s a l e o r d i s t r i b u ­
t i o n o r i s s u a n c e , . . . . o r w i t h i n t e n t t o i n d u c e t h e 
p u b l i c i n any manner t o e n t e r i n t o any o b l i g a t i o n 
r e l a t i n g t h e r e t o k n o w i n g l y o r i n t e n t i o n a l l y 
make, p u b l i s h , d i s s e m i n a t e , c i r c u l a t e o r p l a c e 
b e f o r e t h e p u b l i c , o r c a u s e , d i r e c t l y o r i n d i r e c t l y , 
t o be made, p u b l i s h e d , d i s s e m i n a t e d o r c i r c u l a t e d 
o r p l a c e d b e f o r e t h e p u b l i c i n t h i s s t a t s i n a news­
p a p e r o r o t h e r p u b l i c a t i o n o r i n t h e f o r m o f a 
b o o k , n o t i c e , h a n d b i l l , p o s t e r , b i l l , c i r c u l a r , 
p a m p h l e t o r l e t t e r o r i n any o t h e r way, an a d v e r ­
t i s e m e n t o f any s o r t r e g a r d i n g s u c h c e r t i f i c a t e , 
d i p l o m a , d o c u m e n t , c r e d e n t i a l , a c a d e m i c c r e d i t s , 
. . . . s e r v i c e o r a n y t h i n g so o f f e r e d t o t h e p u b l i c , 
w & i c h a d v e r t i s e m e n t c o n t a i n s any a s s e r t i o n , r e p r e ­
s e n t a t i o n o r s t a t e m e n t w h i c h i s u n t r u e , d e c e p t i v e 
o r mi s i e a d i n g . * 

Y o u r q u e s t i o n s a r e a n s w e r e d a c c o r d i n g l y . 

S i n c e r e l y , 

/ / S i g n a t u r e 

R i c h a r d W. E r v i n 
A t t o r n e y G e n e r a l " 
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In a d d i t i o n t o t h e s e c t i o n s o f t h e Iowa Code h e r e i n a b o v e 
q u o t e d , t h e F l o r i d a s t a t u t e s have f u r t h e r c o u n t e r p a r t i n 
s e c t i o n 152.*+-, 1958 Code o f l a a , w h i c h p r o v i d e s as f o l l o w s : 

"No s c h o o l o f n u r s i n g f o r r e g i s t e r e d n u r s e s s h a l l 
be a p p r o v e d by t h e b o a r d o f n u r s e e x a m i n e r s a s 
a s c h o o l o f r«cogni2ed s t a n d i n g u n l e s s s a i d s c h o o l 
i s a f f i l i a t e d w i t h a h o s p i t a l and r e q u i r e s f o r g r a d ­
u a t i o n o r any d e g r e e t h e c o m p l e t i o n o f a t l e a s t a 
t h r e e y e a r s c o u r s e o f s t u d y i n s u b j e c t s p r e s c r i b e d by 
t h e b o a r d . 

No s c h o o l o f n u r s i n g f o r l i c e n s e d p r e c t i c a l n u r s e s 
s h a l l be a p p r o v e d by t h e b o a r d o f nurse e x a m i n e r s a s 
a s c h o o l o f r e c o g n i z e d s t a n d i n g and r e q u i r e s f o r 
g r a d u a t i o n t h e c o m p l e t i o n o f a t l e a s t a one y e a r 
c o u r s e o f s t u d y , i n t e g r a t e d i n t h e o r y and p r a c t i c e , 
a s p r e s c r i b e d by t h e b o a r d . 

N o t h i n g i n t h i s s e c t i o n s h a l l be c o n s t r u e d t o p r o h i b i t 
t h e e s t a b l i s h m e n t o r m a i n t e n a n c e o f a s c h o o l o f n u r s i n g 
f o r p r a c t i c a l n u r s e s and a s c h o o l o f n u r s i n g f o r 
r e g i s t e r e d n u r s e s w i t h i n t h e same h o s p i t a l . " 

And i n S e c t i o n 50^.12, Code 195&* w h i c h p r o v i d e s a s 
f o1 l o w s : 

"Any c o r p o r a t i o n o f an a c a d e m i c a l c h a r a c t e r may c o n f e r 
t h e d e g r e e s u s u a l l y c o n f e r r e d by s u c h an i n s t i t u t i o n . 
No a c a d e m i c d e g r e e f o r w h i c h c o m p e n s a t i o n i s t o be 
p a i d s h a l l be i s s u e d o r c o n f e r r e d by s u c h c o r p o r a t i o n 
o r by any i n d i v i d u a l c o n d u c t i n g an a c a d e m i c c o u r s e 
u n l e s s t h e p e r s o n o b t a i n i n g t h e s a i d d e g r e e s h a l l h a v e 
c o m p l e t e d a t l e a s t one a c a d e m i c y e a r o f r e s i d e n t work 
a t t h e i n s t i t u t i o n w h i c h g r a n t s t h e d e g r e e . " 

V i o l a t i o n o f s e c t i o n 50^.12 i s p u n i s h a b l e u n d e r s e c t i o n 
50^.13 a s f o l l o w s : 

"A v i o l a t i o n o f s e c t i o n 50^.12 by a c o r p o r a t i o n 
s h a l l be p u n i s h e d by a f i n e o f n o t more t h a n one 
" t h o u s a n d d o l l a r s . A v i o l a t i o n o f s e c t i o n 50*+.12 
by an i n d i v i d u a l c o n d u c t i n g an a c a d e m i c c o u r s e o r 
by an o f f i c e r o r m a n a g i n g head o f a c o r p o r a t i o n s h a l l 
be p u n i s h e d by i m p r i s o n m e n t i n t h e p e n i t e n t i a r y o r 
men's o r women's r e f o r m a t o r y n o t more t h a n s e v e n y e a r s : ; 
o r by f i n e n o t e x c e e d i n g f i v e h u n d r e d d o l l a r s o r by 
i m p r i s o n m e n t i n t h e c o u n t y j a i l n o t e x c e e d i n g one 
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y e a r , o r by b o t h s u c h f i n e and i m p r i s o n m e n t . " 

In a d d i t i o n t o t h e o p i n i o n e x p r e s s e d by t h e A t t o r n e y 
G e n e r a l o f F l o r i d a , an o p i n i o n on t h e i d e n t i c a l q u e s t i o n , 
u n d e r s i m i l a r s t a t u t e s , was r e n d e r e d on O c t o b e r 195£» 
by t h e A t t o r n e y G e n e r a l o f A r i z o n a . S a i d o p i n i o n i s h e r e i n a f t 
s e t f o r t h "as f o l l o w s : 

" M r s . Zona B. 3 r i e r l e y , R.N. 
E x e c u t i v e S e c r e t a r y , 
A r i z o n a S t a t e B o a r d o f N u r s e R e g i s t r a t i o n 

and N u r s i n g E d u c a t i o n , 
17^0 West Adams S t r e e t , 
P h o e n i x , A r i z o n a . 

Dear Madam: 

T h i s i s i n r e p l y t o y o u r l e t t e r o f A u g u s t l 0 5 19PS, 
i n w h i c h yo u ask t h e f o l l o w i n g q u e s t i o n : 

'May a p r i v a t e g r o u p o r a s s o c i a t i o n 
a u t h o r i z e a member t h e r e o f who i s 
e m p l o y e d o r o f f e r s t o become e m p l o y e d 
i n t h e p r a c t i c e o f n u r s i n g c a r e and 
who i s n o t a r e g i s t e r e d n u r s e t o wear 
o r d i s p l a y a c a d u c o u s w i t h t h a i n i t i a l s 
"R.D.N.* o r "R.P.N." embossed t h e r s o n , 
and t o u s e s u c h l e t t e r s a f t a r s u c h 
p e r s o n ' s name?' 

The a n s w e r t o t h i s q u e s t i o n i s , no. The f o l l o w i n g 
p r o v i s i o n s o f t h e A r i z o n a Code a r e p e r t i n e n t t o t h a 
r e s o l u t i o n o f t h i s q u e s t i o n . 

' § 32-1636. Use o f t i t l e o r a b b r e ­
v i a t i o n by p r o f e s s i o n a l 
n u r s e 

A p e r s o n who h o l d s a v a l i d and c u r r e n t 
l i c e n s e t o p r a c t i c e p r o f e s s i o n a l n u r s i n g 
i n t h i s s t a t e may u s e t h e t i t l e " r e g i s ­
t e r e d n u r s e " , " g r a d u a t e n u r s e " o r " p r o -

^ f e s i i o n a l n u r s e " and t h e a b b r e v i a t i o n 
"R.N.". No o t h e r p e r s o n s h a l l assume o r 
c l a i m any s u c h t i t l e s o r u s e s u c h a b b r e ­
v i a t i o n o r any o t h e r w o r d s , l e t t e r s , 
s i g n s o r f i g u r e s t o i n d i c a t e t h a t t h e p e r -
p 9 8 f s i s ? $ n l ! n S r l e r * £ i s t e r e d » fif-a^ate o r 
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• § 32 -16^1 , Use o f t i t l e by p r a c t i c a l 
n u r s e 

A p e r s o n who h o l d s a v a l i d and c u r r e n t 
l i c e n s e t o p r a c t i c e as a l i c e n s e d p r a c t i c a l 
n u r s e i n t h i s s t a t e may u s e t h e t i t l e " l i ­
c e n s e d p r a c t i c a l n u r s e " . No o t h e r p e r s o n 
s h a l l assume o r c l a i m s u c h t i t l e , o r u s e 
s u c h a b b r e v i a t i o n o r any o t h e r w o r d s , l e t ­
t e r s , s i g n s o r f i g u r e s t o i n d i c a t e t h a t 
t h e p e r s o n u s i n g i t i s a l i c e n s e d p r a c t i ­
c a l n u r s e . * 

T h e s e p r o v i s i o n s o f t h e A r i z o n a N u r s e s * P r a c t i c e A c t 
a r e so s i m i l a r t o t h o s e o f t h e F l o r i d a N u r s e s ' P r a c t i c e 
A c t t h a t we a r e p e r s u a d e d t o c o n c l u d e t h a t t h e o p i n i o n 
o f t h e A t t o r n e y G e n e r a l o f F l o r i d a on t h e same q u e s t i o n , 
i s c o r r e c t . T h a t o p i n i o n c o n c l u d e d : 

' . . . t h a t t h e u s e o f t h e a b b r e v i a t i o n s 
o f "R.D.N." o r "R.P.N." by any p e r s o n o t h e r 
t h a n a p e r s o n who h o l d s a l i c e n s e t o p r a c ­
t i c e a s a r e g i s t e r e d n u r s e i n t h i s ' s t a t e 
i s i n v i o l a t i o n o f t h e N u r s i n g P r a c t i c e A c t } 
an y any a s s o c i a t i o n a t t e m p t i n g t o a u t h o r i z e 
and p r o m o t e t h e u s e o f s u c h i n i t i a l s by p e r ­
s o n s o t h e r t h a n r e g i s t e r e d n u r s e s i s l i k e ­
w i s e i n c o n f l i c t w i t h t h e N u r s i n g P r a c t i c e 
A c t . ' 

We t r u s t t h i s i n f o r m a t i o n i s h e l p f u l and i f we c a n be o f 
f u r t h e r s e r v i c s , p l e a s e l e t u s know. 

Y o u r s v e r y t r u l y , 

ROBERT MORRISON 
The A t t o r n e y G e n e r a l 

( S i g n e d ) H, B. DANIELS 
A s s i s t a n t A t t o r n e y G e n e r a l " 

U n d e r t h e s t a t u t e s o f Iowa one nee d n o t be l i c e n s e d a s 
a r e g i s t e r e d o r p r a c t i c a l n u r s e t o p e r f o r m s e r v i c e s uncf.er 
t h e s u p e r v i s i o n o f a d o c t o r . From y o u r l e t t e r i t a p p e a r s 
t h o i n d i v i d u a l i n q u e s t i o n w o r k s f o r a d o c t o r and p r e s u m a b l y 
p e r f o r m s none o f t h e s e r v i c e s w i t h i n t h e d e f i n i t i o n o f n u r s i n g 
e x c e p t u n d e r h i s s u p e r v i s i o n . However, by g x o l u d j n s n u r s i n g 
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s e r v i c e s i n s u c h c i r c u m s t a n c e s f r o m t h e d e f i n i t i o n o f n u r s i n g , 
S e c t i o n 152.2 means t h a t one p e r f o r m i n g s e r v i c e s i n s u c h 
c i r c u m s t a n c e s d o e s so a s an exempt o r s t a t u t o r i l y ~ p r i v i l e g e d 
p e r s o n and n o t a s a n u r s e . T h e r e f o r e , 1 c o n c u r i n t h e o p i n i o n 
r e a c h e d by t h e A t t o r n e y s - G e n e r a l o f F l o r i d a and A r i z o n a t o t h e 
e x t e n t t h a t i t i s my v i e w a p e r s o n p e r f o r m i n g s u c h d u t i e s i n 
exempt s t a t u s w o u l d v i o l a t e t h e q u o t e d Iowa s t a t u t e s by d i s p l a y 
o f t h e p i n o r u s e o f t h e d e g r e e o r d e s i g n a t i o n R.D.N, i n c o n n e c -
t i p n w i t h t h e p e r f o r m a n c e o r o f f e r f o r p e r f o r m a n c e o f t h e a f o r e -
s ^ i d s e r v i c e s . I do n o t b e l i e v e , h o w e v e r , t h a t w e a r i n g o f t h e 
c l u b p i n t o m e e t i n g s o f t h e c l u b , n o t open t o t h e g e n e r a l p u b l i c 
o r u s e o f t h e d e s i g n a t i o n R.D.N, c o r r e s p o n d e n c e w i t h t h e c l u b 
o f f i c e s o r w i t h o t h e r members o f t h e c l u b w o u l d amount t o s u c h 
" h o l d i n g o u t t o t h e p u b l i c " a 3 t o amount t o a v i o l a t i o n o f t h e 
s t a t u t e s . Were t h i s t r u e , t h e n a m u s i c i a n w i t h i h a d e g r e e B+M. 
m i g h t be f o u n d g u i l t y o f p a s s i n g h i m s e l f o f f a s s " B a c h e l o r o f 
M e d i c i n e " o r a m i n i s t e r w i t h t h e d e g r e e C D . o f h o l d i n g h i m s e l f 
o u t as a " D o c t o r o f D r u g s " . I w o u l d , t h e r e f o r e , a d v i s e y o u 
t h e c i r c u m s t a n c e s s e t f o r t h i n y o u r l e t t e r may d e s c r i b e a v i o l a ­
t i o n o f t h e s t a t u t e s o f Iowa d e p e n d i n g on t h e c i r c u m s t a n c e s 
s u r r o u n d i n g t h e d i s p l a y o f t h e p i n and u s e o f t h e d e s i g n a t i o n 
R.D.N. 

V e r y t r u l y y o u r s , 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 

L C A s k v r 



Township tr u s t e e s are not r e v e r s i o n a r y owners under S e c t i o n 566,20 
1958 Code of Iov/a, and cannot v a l i d l y s e l l or convey t i t l e to the abandoned 
cemetary l o t s under 566.25, 1958 Code of Iowa. (^•^t^/A^t^'ti 

Mr, Paul D. Strand 
Winneshiek County Attorney 
Decorab, Iowa 

Dear S i r : 

This question i s posed i n your l e t t e r of February 14, 1959: 

'The low r e l a t i n g to coasteries and abandoned l o t s 
is i u Section 266,20 and Section 566.27 inclusive of 
the lava Code 195C* No where does i t appear to give 
th© r i g h t to the township trustees the authority to s e l l 
m e n t i r e abandoned cemetery only does i t relate to 
cemetery and subsequently abandoned l o t s . 

**% question i s , can the trustees who are i n charge 
of and control of a cemetery that has bees abandoned tm 
at least ten years, possibly up to 35 years, can said 
trustees convey said cemetery to some t h i r d party where 
as the trustees the record t i t l e i s sot i n them and said 
record t i t l e i s not known or recorded as to the person 
who has record t i t l e ? Therefore i n conclusion, can the 
township trustees convey a t i t l e as to an abandoned 
ceuetery or a part thereof which jaight include several 
l o t s to SOBJ© t h i r d party and i f so under what circumstances 
and what form of notice etc. i s required to make said 
l o t or deed v a l i d ? " 

At the outset, i t i s assiced that the property i n question i s 
susceptible of abandonment and, as e f a c t , has been abandoned. 

March 23, 1939 



Sir, Paul D, Strand. March 23, 1959 

Under Section 566.20, 1958 Code of Iowa, i t i s provided: 

"The ownership or r i g h t i n or to an occupied 
cemetery l o t or portion thereof s h a l l upon abandon-
raent reveTt^ to the person or corporation having 
ownership and charge of the cemetery containing such 
l o t s , " ( U n d e r s c o r i n g added) 

While the township trustees have charge of the cemetery they 
do not, as you state, have ownership. Thus, the cemetery cannot, under 
the statute, revert to the township trustees* 

For t h i s reason, the said trustees are not the reversionary 
owners of the cemetery, and, even i f the record owners were ascertainable, 
there could be no v a l i d notice given. Therefore, no v a l i d sale or 
conveyance of t i t l e could be made by the s a i d trustees under Section 
566.25, 1958 Code of Iowa. 

Very t r u l y yours. 

HUGH V. FAOLKNES 
Assistant Attorney General 

HVF:kr 



The f a c t that new members i n the o r g a n i s a t i o n pay a membership 
fee means that some t f the p a r t i c i p a n t s pay f o r the chance to win a p r i ^ e 
and t h i s c o n s t i t u t e s a c o n s i d e r a t i o n to support a l o t t e r y . (^^a^to/J'^t/4> 

i i a r c h 23, 1959 

Mr. Charles 0. Garroison 
Henry County Attorney 
110% South Main Street 
sit. Pleasant, Iowa 

Dear S i r : 

This i s iu anstrar to your iuqpiry of February 26, ?.3C5t 

I t i s apparent, i n i t i a l l y ! that fcher-ij i s present a prl'aj and a 
chance. Tho question i s whether there i s consideration to constitute 
the drawing a l o t t e r y . As you know, A r t i c l e I I I , Section 28 of tho 
Iowa Constitution states: 

"r& l o t t e r y s h a l l be suthccSsed by t h i s 
Ssate; nor 3hall the sale 0:? l o t t e r y lizkatQ 
bo allowed." 

This i s iqplenacted ay provisions conSaSsed i n Chapter 726, 
1958 Code of Iowa. 

axaaaiaatSoii of the facts shews that participants naaj not 
r e g i s t e r since the names of a l l members w i l l be included i a the drawing. 
In addition, there Is no requirement that the winner of the drawing be 
present to claim the p r i z e , The only requirement for p a r t i c i p a t i n g i n 
the drawing i s membership i n the organisation. 

I t i s stated In your l e t t e r that "the reason for th© drawing 
w i l l be to increase the sale of mea&erships i a order to provide more 
money f o r financing the reunion." Since the oases of a l l members are 
entered i n the drawing, obviously then, the new members w i l l have paid 
a price f o r the opportunity to p a r t i c i p a t e i n the drawing. 



The tiro cases of State v. Hahrov. 244 Iowa 415, 56 N, W. 2d 888, 
aad 245 Iowa 428, 60 N, $f. 2d 889, e s t a b l i s h that i t i s not necessary 
f o r a l l participants to pay a price to p a r t i c i p a t e . The f a c t that some 
participants*pay i s s u f f i c i e n t to constitute the element of consideration, 

TSserofora, the three elements of a l o t t e r y , consideration, chance, 
aad p r i s e , are present. 

Very t r u l y yours, 

IKES V. FMJLXWR 
Assistant Attorney General 

HVTxkr 



H E A L T H : Cities and Towns-May not build, operate, or license a nursing home as such but may 
accomplish the same result in a division or department of a municipal hospital. (Erbe to Blue, 
ex. Gov., 3/24/59) #59-3-21 

March 24, 1959 

Blue & Blue 
Attorneys and Counselors at Law 
Security Savings Bank Building 
Eagle Grove, Iowa 

Attention: Robert D. Blue 

Dear Sir: 

Receipt is acknowledged of your letter of February 28 in which you submit the following: 

"I have two questions which I would appreciate the opinion of your 
office for the benefit of the committee. 

"Can a city or town under the provisions of sections 368.27 and 
135.65 when construed together be found to have statutory 
authority to operate a nursing home? And i f city can operate a 
nursing home, or an infirmary, whichever you may call it, under 
what authority can levy taxes to build such an infirmary. 

"My next question pertains to Section 135.C 6 which provides that 
no governmental unit shall operate a nursing or custodial home in 
this state without a license for such home. Under the provisions of 
section paragraph 4 of section 135C.1 'governmental unit' is 
defined to mean 'the state, or any county, municipality or other 
political subdivision, board or other agency of any of the 
foregoing.' I think that there can be no question but what the board 
of control is operating a nursing home as defined in paragraph one 
of section 135 C . l . M y question is whether as a matter of law the 
board of control must get a license for a nursing home, the same as 
the board of health is demanding of county homes, and whether or 
not they must meet the health and safety regulations established 
under the provisions of chapter 135 C of the code" 

In answer to your first question, the statutes you cite confer no such authority. However, 
you are referred to code sections 135B.1 and 404.10(6 and 7). The latter section authorizes levy 
and expenditure, "for the purpose of purchasing sites for hospitals or sites with buildings thereon 
for hospital purposes, and constructing, reconstructing, rebuilding, remodeling or enlarging 



buildings to be used for hospitals" and also, "to improve, operate, and maintain a municipal 
hospital". The former section defines "hospital" to include, "any institution, place, building or 
agency in which any accommodation is primarily maintained, furnished, or offered for the care 
over a period exceeding twenty-four hours of two or more nonrelated aged or infirm persons 
requiring or receiving chronic or convalescent care". As you will note, this is practically 
identical with the definition of a "nursing home" contained in section 135C.1. In view of the 
statutory limitation on expenditure of funds by cities and towns, coupled with the almost 
axiomatic rule that creatures of statute have only those powers conferred by statute, it follows 
that the only way a city or town can acquire or operate anything amounting to a nursing home is 
as a department or division of a municipal hospital. When accomplished in this manner, no 
nursing home license would be necessary as the hospital license, being of higher dignity, would 
include authority to do everything that could be done under a nursing home license. This opinion 
is arrived at without reference to certain pending legislation and is, of course, subject to change 
on the basis thereof. 

Your second question requires preliminary answer to the fact question as to whether or 
not the board of control operates anything falling within the statutory definition of a nursing 
home. Answers to questions of fact are not properly within the scope of legal opinions of this 
office. 

Very truly yours, 

N O R M A N A . ERBE 
Attorney General 



( 
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SCHOOLS : ~ 3 ^ ¥ - S — S c h o o l b o a r d c a n n o t p a y F o r t e s t w e l l b e f o r e 

p u r c h a s e . * ^ < £ ~ * > •, ^ / V 5 ? . 

M a r c h 2^-, 1959 

Mr. James Van G i n k e l 
C a s s C o u n t y A t t o r n e y 
A t l a n t i c S t a t e Bank B u i l d i n g 
A t l a n t i c , Iowa 

Dear Mr. Van G i n k e l : 

R e f e r e n c e i s made t o y o u r l e t t e r o f F e b r u a r y 2 0 , i n 
w h i c h y o u s t a t s t h e f o l l o w i n g : 

"The B o a r d o f E d u c a t i o n o f t h e C. & M. Community 
S c h o o l D i s t r i c t l o c a t e d i n C a s a C o u n t y have a s k e d 
me t h e f o l l o w i n g q u e s t i o n c o n c e r n i n g a naw s i t e 
w h i c h t h e y have an o p t i o n on f o r t h e l o c a t i o n o f 
a new s c h o o l b u i l d i n g * 

T h e y t o o k t h e o p t i o n on t h i s f o r t y a c r e t r a c t a s 
t h e y a r e i n t h e p r o c e s s o f p r e p a r i n g t o v o t e on 
a bond i s s u e f o r t h e b u i l d i n g o f a s c h o o l on t h i s 
s i t e . T h e r e i s no c e r t a i n t y t h a t t h e bond i s s u e 
w i l l be a c c e p t e d by t h e v o t e r s and i f i t i s n o t 
t h e n where d o e s t h e money come f r o m t o pay f o r 
t h e t e s t w e l l t h a t w i l l be d r i l l e d . A l s o , i f 
t h e t e s t w e l l i n d i c a t e s t h a t t h e r e i s no w a t e r 
t h e r e t h e n t h e s i t e w i l l n o t be a c c e p t a b l e and a 
new s i t e w i l l h a v e t o be c h o s e n b u t where w i l l 
t h e f u n d s come f r o m t o pay f o r d r i l l i n g t h e t e s t 
w e l l ? " 

I n r e p l y t h e r e t o : 

T h e r e i s n o t e x p r e s s e d s t a t u t o r y p r o v i s i o n s w h i c h c o v e r s 
e x p e n d i t u r e s o f money f o r d r i l l i n g a w e l l on a s p e c u l a t i v e 
b a s i s . E n c l o s e d p l e a s e f i n d a l e t t e r f r o m O s c a r S t r a u s s t o 
t h e A s s i s t a n t Dubuque C o u n t y A t t o r n e y d a t e d S e p t e m b e r 2 , 
l95!+« Howe v e r , i n t h e s i t u a t i o n c o v e r e d by t h e l e t t e r , we 
were o f t h e o p i n i o n t h a t money c o u l d be s p e n t i n o r d e r t o 
d r i l l a w e l l f o r w a t e r on p r o p e r t y a l r e a d y owned by t h e 
s c h o o l b o a r d so l o n g as i t was i n t h e sound d i s c r e t i o n o f 
t h e d i r e c t o r s . 



Mr. James V an G i n k e l - 2 - March 2^, 1959 

S c h o o l s a r e c r e a t u r e s o f s t a t u t e w i t h o n l y t h o s e p o w e r s 
e x p r e s s l y c o n f e r r e d by s t a t u t e . Qp,. A t t y . G^ai). 1956, pages 
195« T h e r e f o r e t h e d o c t r i n e o f " e x p r e s s i o u n i u s e s t e x c l u s i o 
a l t e r i u s " , a p p l i e s . D r i l l i n g a w a l l i n a s p e c u l a t i v e v e n t u r e 
and t h a e x p e n s e o f d r i l l i n g s u c h a w e l l , c a n n o t be born© by 
t h e s c h o o l d i s t r i c t * 

Y o u r s v e r y t r u l y s 

THEODOR W. REHMANN, J R . 
A s s i s t a n t A t t o r n e y G e n e r a l 

T W R i k v r 
E n c l . 

( 



3/39'/h) #S?°-3~23 

March 2k, 1959 

H o n o r a b l e H e r s c h e l C. L o v e l e s s 
Governor of Iowa 
B u i l d i n g 

Dear Governor L o v e l e s s : 

In your r e c e n t l e t t e r you s t a t e : 

" I t would be o f a s s i s t a n c e t o t h e Iowa D i s a s t e r 
C o o r d i n a t i o n Committee If you would render an 
o p i n i o n on t h e f o l l o w i n g q u e s t i o n : Is the Muni­
c i p a l E l e c t r i c and Water p l a n t In A t l a n t i c , Iowa, 
a p r o f 11-making b u s i n e s s ? 

"The f a c t s so f a r as I can a s c e r t a i n them a r e as 
f o l l o w s : The C i t y o f A t l a n t i c e s t a b l i s h e d a 
M u n i c i p a l E l e c t i o n and Water P l a n t i n 1890. 
About 1933 I t was p l a c e d under a t r u s t e e s h i p 
and has been so o p e r a t e d ever s i n c e . To my 
knowledge, t h e p r o f i t s , i f any, o f t h i s b u s i ­
ness a r e used: Replacement of worn out equip­
ment, Improvement o f f a c i l i t i e s , and r e t i r e m e n t 
o f Bonded Indebtedness. 

"At p r e s e n t , the M u n i c i p a l E l e c t r i c and Water 
P l a n t Is bonded u n t i l 1965 In Such a way t h a t 
a c t u a l l y p r e c l u d e s payment o f p r o f i t s t o the 
c i t y . I am e n c l o s i n g a copy o f t h e i r most 
r e c e n t f i n a n c i a l s t a tement and w i l l be happy 
t o s e c u r e f o r you any e v i d e n c e you may need In 
t h i s d e c i s i o n . " 

In r e s ponse t h e r e t o I would a d v i s e t h a t the M u n i c i p a l 
E l e c t r i c and Water P l a n t In A t l a n t i c , Iowa, Is o r g a n i z e d under 
and by a u t h o r i t y o f Chapter 397 o f the Code of Iowa. E x i s t i n g 
bonded indebtedness and c o n t r a c t u a l o b l i g a t i o n s e n t e r e d I n t o 
In c o n n e c t i o n t h e r e w i t h p r e c l u d e a d i v e r s i o n o f the proceeds 
f r o m such m u n i c i p a l e l e c t r i c and water p i ant to o t h e r than 
p a y i n g o f f e x i s t i n g o b l i g a t i o n s , which o b l i g a t i o n w i l l c o n t i n u e 
u n t i l " 1965. 

In answer, t h e r e f o r e , t o your q u e s t i o n , " I s the M u n i c i p a l 
E l e c t r i c and Water P l a n t In A t l a n t i c , Iowa, a p r o f i t - m a k i n g 

5^- 3 - 2 3 
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Hon. H e r s c h e l C. L o v e l e s s - 2 - March Zk, 1959 

b u s i n e s s ? " I would a d v i s e t h a t the answer Is no. The f i n a n ­
c i a l s tatement o f the M u n i c i p a l E l e c t r i c and Water P l a n t Is 
h e r e w i t h r e t u r n e d . 

V e r y t r u l y y o u r s , 

NORMAN A. ERSE 
A t t o r n e y General o f Iowa 

NAE:MKB 
Enc. 

( 



i \—i"i lmG ii 0 A i Mi "Z'A 'T1 i - Q r i — P o r t i o n o f l a n d f o r m a l l y ., t '. c ? 
a n o t h o r s c h o o l d i s t r i c t i s n o t r e l i e v e d o f p r i o r t a x l e v y , 
p o r t i o n o f l a n d i n c l u d e d i n new s c h o o l d i s t r i c t i s l i a b l e f o r 
t a x l e y o f now s c h o o l d i s t r i c t /^M^M^t ^U^tA^ 

M a r c h 2>+, 1959 

Mr. W i l l i a m Q.. N o r e l i u o 
C r a w f o r d C o u n t y A t t o r n e y 
C o u r t House 
D a n i s o n , Iowa 

Dear Wr» N o r e l i u s : 

R e f e r e n c e i s made t o y o u r l e t t e r o f ?^arch 16 w h i c h 
s t a t e s t h e f o l l o w i n g ; 

"Community S c h o o l D i s t r i c t 'A' was r e o r g a n i z e d 
p u r s u a n t t o t h e p r o v i s i o n s o f S e c t i o n s 275*12 -
275-23, o f t h e 195^ Code o f Iowa, and became 
e f f e c t i v e as a r e o r g a n i z e d Community S c h o o l 
D i s t r i c t on J u l y 1, 1956. S u b s e q u e n t t h e r e t o , 
a p e t i t i o n was f i l e d d e s c r i b i n g t h e b o u n d a r i e s 

^ o f p r o p o s e d Community S c h o o l D i s t r i c t 'B', whose 
b o u n d a r i e s i n c l u d e d a p o r t i o n o f Community S c h o o l 
D i s t r i c t 'A*. The p r o p o s e d b o u n d a r y o f S c h o o l D i s t r i c t 
• B 8 , w h i c h i n c l u d e d a p o r t i o n o f S c h o o l D i s t r i c t 
'A', was a p p r o v e d by t h e C o u n t y i3ocrd o f E d u c a t i o n , 
b u t i t s d e c i s i o n was a p p e a l e d and s a i d d e c i s i o n was 
o n l y r e c e n t l y s u s t a i n e d by t h e Sowa Supreme C o u r t . 
An e l e c t i o n f o r t h e e s t a b l i s h m e n t , Community S c h o o l 
D i s t r i c t ' 8 ' , h a s n e v e r been h e l d * 

D u r i n g t h o i n t e r v a l f r o m t h a f i l i n g o f t h e p e t i t i o n 
f o r t h e e s t a b l i s h m e n t o f Community S c h o o l D i s t r i c t 
•B', and t h e p r e s e n t t i m e , t h e Iowa G e n e r a l A s s e m b l y 
by a c t l e g a l i z e d and v a l i d a t e d t h e p r o c e e d i n g s f o r 
t h e r e o r g a n i z a t i o n and e s t a b l i s h m e n t o f Community 
S c h o o l D i s t r i c t 'A* and t h e v o t e r s o f s a i d s c h o o l 
d i s t r i c t a p p r o v e d t h e i s s u a n c e o f bonds f o r t h e 
p u r p o s e o f c a r r y i n g o u t a S c h o o l b u i l d i n g p r o g r a m . 
The bonds were i s s u e d and s o l d and t h e b u i l d i n g h a s 
been e r e c t e d . 

We now r e s p e c t f u l l y r e q u e s t y o u r o p i n i o n on t h e 
f o l l o w i n g q u e s t i o n s p e r t a i n i n g t o t h e a f o r e s a i d 
s i t u a t i o n . 



Mr. Wi i l i a m Q. M o r u l i u s Hitch 2k-, 1959 

1. I f Community S c h o o l D i s t r i c t ' 3 ' s h o u l d , 
a f t e r a s p e c i a l e l e c t i o n , c a l l e d p u r s u a n t t o t h e 
p r o v i s i o n s o f C h a p t e r 275, o f t h e 1958 Code o f 
Iowa, i n c l u d e a p o r t i o n o f Community S c h o o l D i s t r i c t 
'A' i s s a i d p o r t i o n o f l a n d w h i c h was f o r m e r l y a p a r t 
o f Community S c h o o l D i s t r i c t 'A* r e l i e v e d o f t h a t a x 
w h i c h h a s been, l e v i e d t o r e t i r e t h e a f o r e s a i d b o n d i n g 
i n d e b t e d n e s s o f Community S c h o o l D i s t r i c t 'A*? 

2. I f s a i d p o r t i o n o f l a n d i s n o t r e l i e v e d o f 
o f t h e t a x l e v i e d t o r e t i r e t h e a f o r e s a i d b o n d i n g 
i n d e b t e d n e s s , c o u l d Community S c h o o l D i s t r i c t , B 1 , 
levy a t a x t h t s r e ? a f t o r t o r e t i r e i t s own b o n d i n g 
i n d e b t e d n e s s f o r t h e e s t a b l i s h m e n t o f a s c h o o j b u i l d i n g 
a g a i n s t t h e s a i d p o r t i o n o f l a n d , and i f s a i d Community 
S c h o o l D i s t r i c t , B I c o u l d l e v y s u c h a t a x , w o u l d t h e 
amount o f t h e c o m b i n e d t a x l o v y a g a i n s t t h e a f o r e s a i d 
p o r t i o n o f l a n e be l i m i t e d by t h e p r o v i s i o n s o f S e c t i o n 
29o»l<i, o f t h o 195" Code o f Iowa, o r w o u l d t h a p r o v i ­
s i o n s o f t h a t p a r t i c u l a r s e c t i o n r e f e r o n l y t o t h a 
maximum amount e a c h s e p a r & t t s S c h o o l D i s t r i c t c o u l d 
l e v y a g a i n s t t h i s p a r t i c u l a r p a r c e l o f l a n d ? 1 ' 

I n r w p l y t h e r e t o : 

The q u e s t i o n s y o u p r o p o u n d e d a r e h y p o t h e t i c a l i n n a t u r e 
b e c a u s e Community S c h o o l D i s t r i c t "B" h a s n o t come i n t o b e i n g , 
s o , t h e r e f o r e , y o u r q u e s t i o n must be a n s w e r e d t h e o r e t i c a l l y . 

1- The? p o r t i o n o f l a n d w h i c h was f o r m e r l y a p a r t o f 
Community 3 c n o o l D i s t r i c t "A" i 3 n o t r e l i e v e d o f t h e t a x 
w h i c h h a s been l e v i e d t o r e t i r e t h e a f o r e s a i d b o n d i n g i n d e b t ­
e d n e s s o f Community S c h o o l D i s t r i c t " A " . T h i s d o c t r i n e i s 
s e t o u t i n t h a c a s e o f t h e I n d e p e n d e n t D i s t r i c t o f S h e l d o n v s . 
T h a B o a r d o f S u p s r v i s o r s i 5 i fowa o W , 2 N.\7. '590," w h e r e i n t h e 
c o u r t s a i d , where a s c h o o l d i s t r i c t i s o r g a n i z e d and e m b r a c e s 
c e r t a i n common t e r r i t o r y o f a d i s t r i c t w h i c h i s s u b s e q u e n t l y 
o r g a n i z e d , t h e common t e r r i t o r y w o u l d be i n c l u d e d i n t h e l i m i t 
of t h e d i s t r i c t whose o r g a n i z a t i o n was f i r s t commenced, and 
t h a t i t i s t h e d u t y o f t h e b o a r d of s u p e r v i s o r s t o l e v y t h e 
t a x . i n i t s f a v o r . The d o c t r i n e i s c l e a r l y s t a t e d i n 5 l Iowa 
658, l o c . c i t . 660, 

"By t h e p r o c e e d i n g s t a k e n by t h e p l a i n t i f f i t had 
o b t a i n e d j u r i s d i c t i o n o v e r t h e d i s p u t e d t e r r i t o r y 
b e f o r e any s t e p s waro t a k e n t o o r g a n i z e G r a n t -



iVi r . W i l l i am Q - Mo r c 1 i u a forch 2!-> 1959 

Tho r i ^ h t t o c o m p l e t e i t s o r g a n i z a t i o n , ac p r o v i d e d 
by l a w , f o l l o w e d . I t c o u l d n o t be o u s t e d o f i t s 
j u r i s d i c t i o n o v e r t h e d i s p u t e d t e r r i t o r y by a n y t h i n g 
d one s u b s e q u e n t t o t h e commencement o f t h e p r o c e e d i n g s 
t o o r g a n i z e t h s p l a i n t i f f , u n l e s s on a t t e m p t e d o r g a n i ­
z a t i o n was a b a n d o n e d , o r was n o t c o m p l e t e d w i t h i n t h e 
t i m e r e q u i r e d by l a w . " 

T h i s d o c t r i n e was r e a f f i r m e d i n t h e c a s e o f C t a t e v s . 
Klemme S c h o o l D i s t r i c t . 2h7 Iowa *+8, 7 2 M.ttf. 2 d $TT, T n T " 
d o c t r i n e was f o l l o w e d i n 3o.h r ofq.n v s . D a l . l a s C e n t e r I n d e p e n d e n t 
S c h o o l D i s t r i c t , 2h2 Iowa 1070, 4 9 N.W. 2 d 51M-. and S t a t e v.| 
Town o f C r a s t w o o d . 245 Iowa 6 2 7 , 80 N.W. 2 d h & § . 

2 . The i n c l u d e d p o r t i o n o f Community S c h o o l D i s t r i c t "A" 
i n t o Community S c h o o l D i s t r i c t "B" w o u l d be l i a b l e f o r t h e t a x 
l e v y Community S c h o o l D i s t r i c t "B" c o u l d l e v y . E n c l o s e d p l e a s a 
f i n d c c o p y o f a l e t t e r f r o m Pi!r. A b s l s t o S c o t t C o u n t y A t t o r n e y 

/ d a t e d November 2 2 , 1 9 5 7 , w h i c h c o v e r s t h i s s u b j e c t - . In a d d i t i o n , 
( y o u r a t t e n t i o n i s d i r e c t e d t o Op. A t t y . 0 . € n - 1 9 5 6 , page 7 4 , 

w h i c h d i s c u s s e s t h a d i s t r i b u t i o n o f a s s e t s i n a c c o r d a n c e w i t h 
t h o p r o v i s i o n o f 275«2& t o 2 7 5 * 3 1 i n c l u s i v e ^ C occ 1 9 5 8 . 

Y o u r s v e r y t r u l y , 

T H E O D O R VJ . R E H M A M N , J R . 
A s s i s t a n t A t t o r n e y G e n e r a l 

T W R i k v r 
E n c l . 
c c : ttr. P a u l J o h n s t o n 



CIGARETTES: V e n d i n g m a c h i n e s — A m a c h i n e v e n d i n o c i g a r e t t e 
w h i c h i s c a p a b l e o f t r a n s a c t i n g t h e s a l e i t s e l f , w i t h o u t t h e 
e l e m e n t o f human i n t e r v e n t i o n and c o n t r o l , f a l l s w i t h i n t h e 
p u r v i e w o f t h e words " v e n d i n g m a c h i n e " and t h e p r o h i b i t i o n o f 
Code s e c t i o n 9 8 . 3 6 ( 6 ) . f\*.yj<J SO.^ %•, S/^ Y 

March 2 4 , 1959 

H o n o r a b l e R i l e y D i e t z 
House o f R e p r e s e n t a t i v e s 
L O C A L 

Dear S i r : 

We have y o u r i n q u i r i e s o f March 2 3 as f o l l o w s : 

( 1 ) Is a c i g a r e t t e r e g i s t e r a v e n d i n g m a c h i n e u n d e r 
S e c t i o n 9 8 . 3 6 ( 6 ) , Code o f Iowa? 

( 2 ) C o u l d a c i g a r e t t e v e n d i n g m a c h i n e be used b e h i n d 
th e c o u n t e r by a p e r m i t h o l d e r , i f t h e p u b l i c d i d n o t have 
a c c e s s t o t h e m a c h i n e ? 

( 3 ) C o u l d a c i g a r e t t e v e n d i n g m a c h i n e w i t h a r e m o t e 
c o n t r o l f e a t u r e be u s e d i n Iowa w i t h o u t v i o l a t i n g S e c t i o n 
9 3 . 3 6 ( 6 ) ? -

In r e s p o n s e t h e r e t o , we a d v i s e c o n c e r n i n g t h e f i r s t ques 
t i o n t h a t i t i s o u r u n d e r s t a n d i n g t h a t s u c h m a c h i n e s a r e 
e q u i p p e d w i t h two l o c k s , one l o c k i n g t h e compartment where 
c i g a r e t t e p a c k a g e s a r e s t o r e d , and t h e o t h e r l o c k i n g t h e c a s h 
d r a w e r a t t h e b o t t o m o f t h e m a c h i n e and t h a t t h e o n l y way 
c i g a r e t t e s may be g o t t e n f r o m t h e m a c h i n e i s by u n l o c k i n g one 
o f t h e l o c k s . We f u r t h e r u n d e r s t a n d t h a t t h e m e r c h a n t c o n ­
c e r n e d has e x c l u s i v e c o n t r o l o f t h e k e y s and when t h e c a s h 
d r a w e r i s u n l o c k e d a pack o f c i g a r e t t e s i s e j e c t e d from t h e 
m a c h i n e , t h e c a s h draw o p e n s , and t h e s a l e i s made by t h e 
a t t e n d a n t . T h e r e i s no d e p o s i t o r y where a c u s t o m e r c a n o p e r ­
a t e t h e m a c h i n e w i t h c o i n s . 

In c o n s t r u i n g s i m i l a r l a n g u a g e a p p e a r i n g i n a F e d e r a l 
Revenue A c t , t h e U n i t e d S t a t e s D i s t r i c t C o u r t f o r t h e E a s t e r n 
D i s t r i c t o f P e n n s y l v a n i a , i n t h e c a s e o f A m e r i c a n M e t e r Com­
pany v s . McCaughn, 1 F. Supp. 7 5 3 , a t 7 5 4 , h e l d t h a t t o c o n ­
s t i t u t e a " v e n d i n g m a c h i n e " a m a c h i n e must s e l l o r vend by 
i t s e l f . The c o u r t d i s t i n g u i s h e d b e t ween m a c h i n e s w h i c h 
" a u t o m a t i c a l l y , and o f t h e m s e l v e s a c c o m p l i s h e d t h e w hole 
t r a n s a c t i o n so f a r as i t may be a c c o m p l i s h e d — t h a t i s r e c e i v e 
t h e money and d e l i v e r t h e g o o d s " and m a c h i n e s w h i c h r e q u i r e d 



H o n o r a b l e R i l e y D i e t z - 2 - March 2 4 , 1959 

s o m e t h i n g more t o be done i n o r d e r t o e f f e c t u a t e t h e s a l e . 
T h e r e f o r e , i n r e s p o n s e t o y o u r f i r s t q u e s t i o n i t seems c l e a r 
t h a t " s o m e t h i n g more i s r e q u i r e d " and a " c i g a r e t t e r e g i s t e r " 
i s n o t a v e n d i n g m a c h i n e w i t h i n t h e m e a n i n g o f t h e s t a t u t e 
h e r e i n i s s u e . 

S i m i l a r l y , y o u r q u e s t i o n numbered ( 3 ) r e q u i r e s i n t e r ­
v e n t i o n o f a human a g e n c y i n o r d e r t h a t t h e s a l e may be 
c o m p l e t e d , s i n c e as we u n d e r s t a n d i t , t h e m a c h i n e must be 
a c t i v a t e d by an a t t e n d a n t u n l o c k i n g i t . The f a c t t h a t he 
u n l o c k s i t t h r o u g h an e l e c t r i c d e v i c e r a t h e r t h a n u n l o c k i n g 
th e m a c h i n e i t s e l f d oes n o t a l t e r t h e b a s i c p r i n c i p l e t h a t 
t h e m a c h i n e c a n n o t s e l l "by i t s e l f " . H e n ce, i n answer t o 
y o u r q u e s t i o n numbered ( 3 ) , i t i s t h e o p i n i o n o f t h i s o f f i c e 
t h a t s u c h a d e v i c e i s n o t a v e n d i n g m a c h i n e w i t h i n t h e mean­
i n g o f t h e s t a t u t e . 

H owever, i n r e s p o n s e t o y o u r q u e s t i o n numbered ( 2 ) i t 
i s n e c e s s a r y t o r e f e r t o t h e s u b s e c t i o n i n q u e s t i o n : 

" 6 . I t s h a l l be u n l a w f u l t o s e l l o r vend c i g a r e t t e s 
by means o f a d e v i c e known as a v e n d i n g m a c h i n e . " 

As I u n d e r s t a n d y o u r q u e s t i o n , t h e c i g a r e t t e m a c h i n e r e f e r r e d 
t o i s a d m i t t e d l y a v e n d i n g m a c h i n e w i t h i n t h e c o n t e m p l a t i o n 
o f t h e s t a t u t e , but t h a t t h e m a c h i n e i s o s t e n s i b l y t o be o p e r ­
a t e d by an a t t e n d a n t on b e h a l f o f t h e p u r c h a s e r . Here t h e 
e l e m e n t o f c o n t r o l a p p e a r i n g i n y o u r f i r s t and t h i r d q u e s t i o n s 
i s n o t n e c e s s a r i l y p r e s e n t . T h i s i s a v e n d i n g m a c h i n e w h i c h 
c a n be o p e r a t e d by anyone and i n t h e a b s e n c e o f an a t t e n d a n t , 
t h e lav/ c o u l d be e a s i l y v i o l a t e d i n v i e w o f t h e f a c t t h a t t h e 
m a c h i n e i s c a p a b l e o f s e l l i n g "by i t s e l f " c i g a r e t t e s t o one 
h a v i n g and d e p o s i t i n g i n i t t h e n e c e s s a r y m o n i e s . F o r t h i s 
r e a s o n i t i s t h e o p i n i o n o f t h i s o f f i c e t h a t s u c h a m a c h i n e 
i s a v e n d i n g m a c h i n e c o n t e m p l a t e d by t h e s t a t u t e and p r o h i b i t e d 
by i t . 

V e r y t r u l y y o u r s , 

FREEMAN H. FORREST 
A s s i s t a n t A t t o r n e y G e n e r a l 

FHF:k r 



4 4 6 , 4 E ihrau^i 44 s .46 4o not apply v t a th* <s»*vaer of tfte psrisoal fffop&rty tii»« 
which a lax b sought i s to cuUaciad a resident of this .tats. ( (3h^JL***-*^^ 'ir 

^\mh 26, 1939 

Mt. Charfo* H. Bartow 
County Attomey 
Pala Alto County 
Smmet»bJ»8# Iowa 

Dear >> T . &arlow; 

This is ta acknowledge receipt of y^ur recent tetter concerning tha 

''.military aorvlcd Tax Credit and tha colfoeUen of personal property taxes. 

In the iiltuation outlined in yoor letter, it would appear that X Is 

•mt'dkd to fchti yHilary ^arvicft Tax C.-eeit upon 1958 taxes due la 195 tf. 

Applying ^ a a u i h ^ f an opinion of tha Altcmay G^n^ra! dat&d 

?fovsrab£r 14 i 1 9 3 7 1 a copy of which t i enclosed, It h cfaar that X is 

J50t gttUtt&j to tfe *v;liiiary service Tax Cradit uptin 1959 taxg-i tb« Hi 

Your question relativa to pmunai property taaes Is stateU as 

**£5iM3©r mm^m !X' 's personal proparty for 1959 
taws tiud In 1 9 6 0 # in January 1959. 'X' Intends to teave 
to stab* pricr to fcaith, 1 959, Tha quc-3ti<m is whether 1939 
taxes due in I 9 6 0 could besoms Immediateiy die and coliactlate 
upan SX* *s> attempt to remove the property fnun the state umiar 
migratory property actions 445.42 ta .45, when 'X' wa$ a ' 
m l d t n t of this state at tha tine of as»a&*ffient«'-' 

. TJsa witw Im examined th® sections of tha Coda above cited and 

finds that sections; 445*42 through 4 4 3 . 4 6 , Zwk of Iowa (193$), were 

al l included In one section wider the Code of tern (1897) and hav& fefconjiyj,^ 



~j\r, Charles H. Bartaw •» 2 ~ fearsn 1939 

Into the present separate sections hy the Code editor, ecilon 445.42 sgrves 

ta t&ffna the typs of property referred to in the subsequent sections i f the £<Mte 

abova cited. Under this section, It is only personal property the owner «f 

which is a nonresident of th? state that h cavssr&d. T h e r e t o , these tactions 

«KHJU£ not apply in tha example which you sit®. 

Very truly youra, 

Klchard J . Brlnkman 
>pocia) Assistant Attoraey General 



SCHOOLS: j j s o i & a n i ^ a t j j o n — (1) E x t r a t e r r i t o r i a l bus r o u t e s 
^ s u b j e c t t o a p p r o v a l o f c o u n t y b o a r d u n d e r Code s e c t i o n 285.9 
'(2) V o l u n t a r y d i s m i s s a l o f a c t i o n w i t h o u t p r e j u d i ce u n d e r 
R.C.P. 215. (^CLMO t J£JJu*L*^j J*,&f. 

M a r c h 2 6 , 1959 

The H o n o r a b l e R i c h a r d L- S t e p h e n s 
House Chamber 
L O C A L 

Dear R e p r e s e n t a t i v e S t e p h e n s : 

R e c e i p t i s a c k n o w l e d g e d o f y o u r l e t t e r o f March 2k a s 
f o1 l o w s : 

" I r e s p e c t f u l l y r e q u e s t i n f o r m a t i o n r e g a r d i n g t h e 
f o l l o w i n g s c h o o l q u e s t i o n s * 

1. Community s c h o o l d i s t r i c t . A community s c h o o l 
t d e s i r e s t o t r a v e r s e a n o t h e r c o m m u n i t y s c h o o l d i s t r i c t 

w i t h c e r t a i n l o a d e d s c h o o l b u s s e s . I s t h i s p e r m i s s a b l e ? 

2 . An i n j u n c t i o n p e t i t i o n q u e s t i n i n g t h e v a l i d i t y 
o f a s c h o o l bond e l e c t i o n was l i f t e d t h e day p r i o r tog-
t h e c a s e c o m i n g t o c o u r t . Can t h i s p e t i t i o n be r e -
f i l e d a t t h e w i l l o f t h e o b j e c t o r ? 

Y o u r c o n s i d e r a t i o n and r e p l y on t h e s e q u e s t i o n s w o u l d 
be a p p r e c i a t e d . " 

In a n s w e r t o y o u r f i r s t q u e s t i o n I q u o t e s e c t i o n 285.9} 
Code 195&> w h i c h p r o v i d e s i n p e r t i n e n t p a r t s 

"The p o w e r s and d u t i e s o f t h e r e s p e c t i v e c o u n t y 
b o a r d s o f e d u c a t i o n s h a l l be t o i 

t^l ijj 6̂ iff jft l(t tfl 
u3« A p p r o v e a l l bus r o u t e s o u t s i d e t h e b o u n d a r y o f 
t h e s c h o o l o p e r a t i n g t h e b u s s e s . " 

S u c h o p e r a t i o n , t h e r e f o r e , a p p e a r s p e r m i s s i b l e i f a c c o m ­
p a n i e d by t h e r e q u i s i t e a p p r o v a l . 

In a n s w e r t o y o u r s e c o n d q u e s t i o n I q u o t e r u l e 2l5> R u l e s 
o f C i v i l P r o c e d u r e , w h i c h p r o v i d e s : 

3 - a y 



The H o n o r a b l e R i c h a r d L. S t e p h e n s - 2 - .March 26, 1959 

1 1 A p a r t y may, w i t h o u t o r d e r o f c o u r t , d i s m i s s h i s 
own p e t i t i o n , c o u n t e r c l a i m , c r o s s - p e t i t i o n o r p e t i ­
t i o n o f i n t e r v e n t i o n , a t any t i m e b e f o r e t h e t r i a l 
h a s b e g un. T h e r e a f t e r a p a r t y may d i s m i s s h i s a c t i o n 
o r h i s c l a i m t h e r e i n o n l y by c o n s e n t o f t h e c o u r t 
w h i c h may impose s u c h t e r m s o r c o n d i t i o n s a s i t deems 
p r o p e r ; and i t s h a l l r e q u i r e t h e c o n s e n t o f any o t h e r 
p a r t y a s s e r t i n g a c o u n t e r c l a i m a g a i n s t t h e movant? 
u n l e s s t h a t w i l l s t i l l r e m a i n f o r an i n d e p e n d e n t a d j u ­
d i c a t i o n . A d i s m i s s a l u n d e r t h i s r u l e s h a l l be w i t h ­
o u t p r e j u d i c e , u n l e s s o t h e r w i s e s t a t e d ; b u t i f made 
by any p a r t y who h a s p r e v i o u s l y d i s m i s s e d an a c t i o n 
a g s i n s t t h e same d e f e n d a n t , i n any c o u r t oP any s t a t e 
o r o f t h e U n i t e d S t a t e s , i n c l u d i n g o r b a s e d on t h e 
same c a u s e , s u c h d i s m i s s a l s h a l l o p e r a t e a s an a d j u ­
d i c a t i o n a g a i n s t h i m on t h o m e r i t s , u n l e s s o t h e r w i s e 
o r d e r e d by t h e c o u r t , i n t h e i n t e r e s t s o f j u s t i c e . " 

T h u s , a l i t i n a n t may " o l u n x a r i l y d i s m i s s an f i c t i o n one 
t i m e w i t h o u t p r e j u d i c e t o a g a i n commencing i t . 

i r e t u r n h e r e w i t h t h e p a p e r s w h i c h a c c o m p a n i e d y o u r 
l e t t e r , 

V e r y t r u l y y o u r s , 

LEONARD C A B E l S 
A s s i s t a n t A t t o r n e y G e n e r a l 

L C A s k v r 
E n c l . 



HEADNOTE: S c h o o l s - R e o r g a n i z a t i o n ? D i s t i n c t i o n b e t w e e n ^ u*t£.' 
C o n s o l i d a t e d D i s t r i c t s and I n d e p e n d e n t D i s t r i c t s jTTn~Vrew o f 
Pes M o i n e s I n d e p e n d e n t Community S c h o o l D i s t r i c t v. B o a r d o f 
S u p e r v i s o r s . ( f g j ^ ^ £ &*jfe£A., LF^ , aZZf>, Sfa/Sl) 

M a r c h 3 0 , 1 9 5 9 

Mr. R i c h a r d W. C o o p e r 
Buena V i s t a C o u n t y A t t o r n e y 
P o r a t h B u i l d i n g 
S t o r m L a k e , Iowa 

Dear ?,1r . C o o p e r : 

T h i s i a t o a c k n o w l e d g e r e c e i p t o f y o u r l e t t e r o f M a r c h 
2 6 , w h i c h s t a t e s t h e f o l l o w i n g : 

"The H i g h v i e w D i s t r i c t i s a c o n s o l i d a t e d d i s t r i c t 
c o n s i s t i n g o f 2 ? s e c t i o n s . T h e i r e l e m e n t a r y s c h o o l 
i s s t i l l i n o p e r a t i o n , b u t t h e y no l o n g e r o p e r a t e 
a h i g h s c h o o l . T h e r e a r e i n d i c a t i o n s t h a t a b o u t 
s e v e n t o n i n e s e c t i o n s o f l a n d o u t o f s a i d d i s t r i c t 
may p e t i t i o n f o r r e o r g a n i z a t i o n i n t o a n e w l y o r g a n i ­
z e d c o m m u n i t y s c h o o l d i s t r i c t a d j a c e n t t h e r e t o . 

' A n t i c i p a t i n g t h i s o o v e , t h e H i g h v i e w B o a r d and i t s , 
a t t o r n e y w i s h t o be a d v i s e d as t o what p a r t o f the 
d i s t r i c t w o u l d v o t e i n ouch a r e - o r g a n i z a t i o n p l a n . 

The c o n s o l i d a t e d d i s t r i c t v/as o r i g i n a l l y composed 
o f r u r a l i n d e p e n d e n t s c h o o l d i s t r i c t s and i ' : : l o c a t e d 
e n t i r s l y i n a r u r a l a r e a w i t h no c i t i e s o r t o w n s 
w i t h i n i t s b o u n d a r i e s . The q u e s t i o n t h a n r e s o l " e s 
i t s e l f a s t o w h e t h e r o r n o t t h e e n t i r e d i s t r i c t 
w o u l d v e t o on a r e - o r g a n i z a t i o n p r o p o s a l by i n t e r ­
p r e t i n g t h e w o r d s 'a r u r a l i n d e p e n d e n t s c h o o l d i s ­
t r i c t o f e i g h t s e c t i o n s o r more' t o i n c l u d e s u c h a 
c o n s o l i d a t e d r u r a l d i s t r i c t ? " 

In r e p l y t h e r e t o : 

The s t a t u s o f a " s c h o o l d i s t r i c t " h as been l i t i g a t e d 
t h r o u g h t h e c o u r t s f r e q u e n t l y . In t h e c a s e o f G l a u s s e n v 
P e r r y , 2*+8 Iowa 10D, 7 9 N.S. 2 d 7 7 o , t h e c o u r t d i s t i ngu i sheu 
b e t w e e n a " r u r a l i n d e p e n d e n t " , " i n d e p e n d e n t u r b a n " , and " c o n ­
s o l i d a t e d d i s t r i c t " . The c o u r t f u r t h e r d i s t i n g u i s h e d " s c h o o l 
d i s t r i c t s " i n t h e c a 3 e o f G r a n t v. tyorris 2^9 Iowa, 0 5 N.W. 
2 d 2 6 l , l o c . c i t . 2 6 3 , by s a y i n g , " o u r s c h o o l d i s t r i c t s w e r e , 
s u b - d i s t r i c t s ; s c h o o l t o w n s h i p ; i n d e p e n d e n t ; r u r a l i n d e p e n d e n t ; 
c o n s o l i d a t e d ; ( p r o v i s i o n a s t o c o n s o l i d a t e d d i s t r i c t s ( b e i n g ) 

( r e p e a l e d * * * i t s s u c c e s s o r i s commonly c a l l e d ' c o m m u n i t y 1 ) " . 



?dr. R i c h a r d W. C o o p e r M a r c h 3 0 , 1959 

In v i e w o f t h e s e d e c i s i o n s , we t o o k t h e p o s i t i o n t h a t a 
" c o n s o l i d a t e d s c h o o l d i s t r i c t " i s n o t one and t h e same t y p e 
o f " s c h o o l d i s t r i c t " as a " r u r a l i n d e p e n d e n t s c h o o l d i s t r i c t " . 
S u b s e q u e n t l y , i n v i e w o f t h e s e d e c i s i o n s , an o p i n i o n r e l a t i n g 
t o S e c t i o n 2 5 7 - 2 0 , Code l 9 5 g , was i s s u e d f r o m A b e l s t o S e n a t o r 
H a r b o r , dat-ad Itfarch 2 0 , 1 9 5 3 . In e s s e n c e , t h e o p i n i o n s a y s , 
a l l the v o t e r s o f a " r u r a l i n d e p e n d e n t s c h o o l d i s t r i c t " were 
e n t i t l e d t o v o t e on r e o r g a n i z a t i o n e v e n t h o u g h t h e p e t i t i o n 
was s i g n e d by o n l y t h o s e t o be i n c l u d e d i n t h e r e o r g a n i z a t i o n . 
S c h o o l d i s t r i c t s a r e c r e a t u r o s o f s t a t u t e and o n l y have t h o s e 
p o w e r s e x p r e s s l y c o n f e r r e d by s t a t u t e . Op. A t t y . Gqn. 19^6* 
page 1 9 5 ' T h u s u n d e r t h e d o c t r i n e o f " e x p r e s 3 i o u n i u s Tst 
e x c l u s i o a l t e r i u s , " a l l t h s . v o t e r s o f a " c o n s o l i d a t e d s c h o o l 
d i s t r i c t " w o u l d n o t v o t e on t h e r e o r g a n i z a t i o n b u t o n l y t h o s e 
t o be i n c l u d e d i n t h e r e o r g a n i z a t i o n w o u l d v o t e . 

H owever, t h e o p i n i o n s were b a s e d on d e c i s i o n s p r i o r t o 
t h e most r e c a n t c a s e o f Per--; Mo i pen, i n d e p e n d e n t . C c m h u n j t v S c h o o l 
D i s t r i c t B o a r d o f Sup 'eYv^spVq •> C a s e Number 2ol/h')&?%\ f i l e d 
i J a r c h 1 0 , 1 9 5 9 ? i n w h i c h t h e c o u r t h e l d , " a c o n s o l i d a t e d s c h o o l 
d i s t r i c t c l a s s i f i e s f o r some p u r p o s e s a s an i n d e p e n d e n t d i s t r i c t . 
The c o u r t d i d n o t e l a b o r a t e 13 t o what typo o f " i n d e p e n d e n t 
d i s t r i c t " to w h i c h t h e y r o f s r , w h e t h e r i t i2 an " i n d e p e n d e n t 
u r b a n " o r " r u r a l i n d e p e n d e n t " o r b o t h . I t w o u l d be p u r e l y 
c o n j e c t u r a l on o u r p a r t i f v/e were t o make a d e s i g n a t i o n . 

T h e r e f o r e , u n t i l t h e s p l i t c a n bo r e s o l v e d , we c a n o n l y 
a d v i s e y o u t h a t t h ^ r a a r e two p o s s i b l e a n s w e r s t o y o u r q u e s t i o n . 

1. I f t h o s c h o o l d i s t r i c t i s c o n s i d e r e d a c o n a c1 idated 
d i s t r i c t , t h e n t h e e n t i r e s c h o o l d i s t r i c t wou^d n o t v o t e on 
t h e r e o r g a n i z a t i o n . 

2. H owever, i f t h e c o n s o l i d a t e d s c h o o l d i s t r i c t c o u l d 
be c l a s s i f i e d " f o r some p u r p o s e s , " s u c h a s r e o r g a n i s a t i o n ' , 

" a s an i n d e p e n d e n t d i s t r i c t " , i f i t i s r u r a l , t h a n t h o e n t i r e 
s c h o o l d i s t r i c t wouId v o t e on t h e r e o r g a n i z a t i o n . 

Y o u r s v e r y t r u l y , 

THEODOR W. REHMANN, J R . 
A s s i s t a n t A t t o r n e y G e n e r a l 

TWR:kvr 



§51.9, Code 1958, concerned w i th count ing of b a l l o t s by count ing 
boards , w i th accompanying §51.16, Code 1958, is a mandatory s t a t u t e . 
§51.8, Code 1958, prov ides a m i n i s t e r l a l - duty and f a i l u r e to 
comply wX therewi th w i l l not I n v a l i d a t e an e l e c t i o n . 

Hon. Gene L. Hoffman 
Senate Chamber 
B u i 1 d I n g 

My dear Senator : 

Acknowledgment Is made of yours of the 27th Ins t . In 

which you submitted the f o l l o w i n g ; 

"Wi th regard to our te lephone conversa t i on t h i s 
morning and my o r a l request f o r I n t e r p r e t a t i o n 
and c o n s t r u c t i o n of Sec t i ons 51.8 and 51.9 In 
connect ion w i th e l e c t i o n contes t committees of 
the cur ren t l e g i s l a t u r e , I would l i k e to make 
that request In t h i s formal manner. 

M l n rev i ewing the s t a t u t o r y p r o v i s i o n s r e l a t i v e 
to t h i s matter I would l i k e to add a request 
tha t Sec t i ons 51.8 and 51.9 a l s o be construed 
and r u l i n g or o p i n i o n g iven by your o f f i c e on 
whether those two s e c t i ons are a l so mandatory 
p r o v i s i o n s . 

"We would l i k e the same c o n s i d e r a t i o n g iven 
these s e c t i ons as g iven Sec t i on 51.12 and would 
a l s o request that the o p i n i o n on these two sec ­
t i o n s be given at the same time If at a l l p o s s i ­
b l e . I am c e r t a i n that you r e a l i z e that time 
Is of the essence In t h i s matter and w i l l appre­
c i a t e your very e a r l y and prompt a t t e n t i o n . " 

In r ep l y there to we would adv ise you as f o l l o w s . 

(1) We regard Sec t i on 51.9 to be c o n t r o l l e d by the 

p r i n c i p l e s set f o r t h In op in i on Issued to the Senate Contest 

Committee o f t h i s da te , copy of which i s a t tached hereto and 

by t h i s re ference made a pa r t hereo f . 

/ 
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(2) Insofar as Se c t i on 51.8 Is concerned, which prov ides 

as f o l l o w s : 

" B a l l o t boxes. It s h a l l be the duty of the 
board of supe r v i s o r s to p rov ide the judges 
o f e l e c t i o n w i t h such b a l l o t boxes and other 
e l e c t i o n s u p p l i e s as may be r equ i r ed to be 
f u r n i s h e d In d u p l i c a t e to accompl ish the pur ­
pose o f t h i s c h a p t e r . " 

there are two c o n t r o l l i n g obse r va t i ons to be made, (a) Acco rd ­

ing to the case of S ta te y . Lockwood, here inbe fore r e f e r r e d t o , 

the duty Imposed by the f o r ego ing s t a t u t e Is a m i n i s t e r i a l one 

and f a i l u r e to perform the duty does not i n v a l i d a t e the e l e c t i o n , 

and (b) the c r i m i n a l s t a t u t e Involved h e r e i n , t o - w l t , Sec, 51 .16 . 

Imposes a pena l ty upon any judge o r c l e r k v i o l a t i n g the p r o v i s i o n s 

o f the chap t e r . Obv ious ly t h i s c r i m i n a l pena l ty i s not Imposed 

upon the Board of Supe rv i so r s * 

Very t r u l y yours , 

NORMAL A. ERBE 
A t t o rney General of Iowa 

OSCAR STRAUSS 
F i r s t A s s i s t a n t At torney General 

NAE.QSsMKB 
Enc . 

\ 



§51.12, Code 1958, concerning the duty of counting judges in relation to ballots with the 
accompanying §51.16, 1958 Code, is a mandatory statute. #59-4-2 

March 30,1959 

Senate Contest Committee: Hon. D. C. Nolan 
Senate Chamber Hon. W. C. Stuart 
B u i l d i n g Hon. J. D. Shoeman 

Hon. J. J. O'Connor 
Hon. G. L. Hoffinan 

Gentlemen: 

This will acknowledge receipt of yours of the 26th inst. in which you submitted the 

following: 

"We, the undersigned, members of the Senate Contest Committee 
wherein Blythe Conn is the contestant and Carl Hoschek is the 
incumbent, respectfully request you to advise us whether or not 
Section 51.12, Code of Iowa 1958, is a mandatory statutory 
provision." 

In reply thereto we advise as follows. The statute, Section 51.12, Code 1958, to which 

reference is made, provides the following: 

"County quarters - guarding ballots. Boards of supervisors shall 
provide suitable places for the counting of ballots, but when it 
becomes necessary to remove the ballot box from one room to 
another, or from one building to another, and at all times when they 
are in possession of the county board, they shall be under constant 
observation of at least two counting judges." 

In this affirmative form as opposed to a prohibition against doing the acts therein 

directed, it would seem that the statute would be deemed directory, especially as the question 

arises after the election. However, the statute in this affirmative form is made the basis of a 

criminal penalty for its violation. Section 51.16, Code 1958, provides the following: 
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AGRICULTGR2: § » # 0 
Qa'i *-jJ^d -tycZCA -f coil pr^Jotts • 

Sale in Jowa of an edible frozen product resembling ice cream 
made exclusively from vegetable o i l s i s not precluded by Sections . 
190.9 or 190.5, 1958 Code. ^ . ^ ^ £ ; G^&f/ 3/ 

fclarch 30, 1959 

to, U B. Liddy 
Dept. of Agriculture 
L O C A L 

Dear S i r ; 

TIJSS opiaioa reconsiders your quostion of January 14 as follows; 

"This department i s in receipt of a 1 otter of Inquiry 
ism a major manufacturer of dairy products requesting 
information as to the lega l i ty of a frosen product in the 
semblance of ice cream manufactured entire ly frc® vegetable 
o i l s which they oxpect to manufacture and offer for sale 
In the State of Iowa. 

direct your attention to Section 1 9 0 . 5 of th® 
1938 Code of 2awa which states as follows: 

"Adulteration with fats and o i l s . Ko milk, cream 
skiassed (Bills, buttermilk, condensed or evaporated milk, 
pondered or desiccated milk, condensed skicraod railk, 
ice creaa, or any f l u id derivatives of any of them 
shal l be made from or have added thereto any fat or 
o i l other than milk fat , and no product so rcade or 
prepared shal l be sold, offered or exposed for sale, 
or possessed with the intent to s e l l , under any trade 
n&ne or other designation of any kind,* 

"?'e would also lifce to c a l l your attention to Section 
190.9 of the 1958 Code which states as follows: 

"Sale by false name, Wo person shal l offer or 
expose for sale, s e l l , or del iver any a r t i c l e of food 
which i s defined in this chapter under any other name 
than the one herein specified or offer or expose for 
sale, s e l l , or deliver any a r t i c l e of food which i s not 
defined in this chapter under any other naoe than it& 
true nam, trade name, or trada-oark nasae,"' 
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"Would you kindly advise us at your ear l iest possible 
convenience i f either of these Sectionswould, in your 
estimation, preclude the manufacture and sale in the State 
of Iowa of a product made in the semblance of ice cream 
from vegetable o i l , or i f there might be another Section 
which we have not noted which would prohibit the manu­
facture and 3aie of a product of this nature under a 
dist inct ive trade name." 

and affirms and takes the pi see of our response thereto dated January 19, 
1959: 

"In response thereto, I advise as follows. Since the 
facts of your letter indicate that the frozen product to 
which you refer, while r e s e l l i n g ice cream, does not 
contain any of the milk products indicated in 190,5, Cod© 
of 1953, we feel that the same could in no way be considered 
lua adulteration, 

"Additionally, since the product referred to is 
not one *definsd in this chapter" (that i s , Chapter 
190) and presumably w i l l be sold under i t s true nassa, 
trade narae, or trade-mark same, i t i s our opinion that 
the same is not in violation of Section 190,9 e i ther . " 

Tfea only other statutes which appear related to the subject under 
discussion are 190,1 (34), (35), and (36b), The former two sections are 
statutory definitions of ice cream and flavored iee crea&» They contain 
provisions establishing marketing minimum. Section 190.11 (36b) deals 
wlh substandard frozen dessert. However, l ike the other two subsections, 
the dessert there constellated is a product containing milk or a B i lk 
derivative and as such prescribes nc requirements beariag on the product 
you mention. 

These conclusions are reinforced by a long-standing rule of 
statutory construction to which the Iowa Supreme Court has adhered. The 
court, endorsing th© view of Jones vs. Thompson. 240 Iowa 1024, 38 N,W, 
2d 672, in Hiadman vs. Reaser, 246 Iowa 1375. Jat 1379, said: 

•The only legitimate purpose of statutory construc­
t ion * * * i s to ascertaio the legis lativeeiatent. And 
when the language of the statute is so clear, certain and 

- free from ambiguity and obscurity that i t s meaning is 
evident from a mere reading, then the canons of statutory 
construction are unnecessary, because there is no need 
of construction * * * , We need not search beyond the 
wording of the statute.* 



Thereafter follow a rausber of further references to prior cases and 
other legal authorities substantiating the same proposition. 

It i s , therefore, the opinion of this office that these statutes 
do uot presently comprehend the product referred to, and that under the 
rule of statutory construction set out above wo may not search for mean­
ings beyond their language. 

Very truly yours, 

FREEMAN H. FOB&EST 
Assistant Attorney Geusral 

F2F:ior 



lHffliTftfflT't*^®^]^^ - As employees -
The employment of a p r o f e s s i o n a l pharmacist to aud i t drug b i l l s 

under the medica l and remed ia l care program does not c o n s t i t u t e such 
a u d i t o r as employee of the S ta te under the p r o v i s i o n s of Sec t i ons 
234.12 and 234.13 of the Code of Iowa, 1958. f A^^^ •£ JU**- , 

" March 31, 1059. 

Sr. Edwin A. Getseher 
County Attorney 
Fremont County 
Hamburg, Iowa 

rear Mr. Getscher: 
With reference to your favor of recent data requesting opinion 
which reads as follows* 

W<1) that tha State Social Welfare Department sent 
oat to tha Fremont County director a medical and 
Remedial Care Employee's Manual, bearing #VI-16 
at page e1 thereof appears the following 
•If payment for services of the weathers of the 
Committee are approved hy the County Board of 
Social Welfare, such claims ehall be reported as 
local administrative expense on Fore AA-4103-0, 
Beport of Local Administrative Expense. (See III-2-33s) 
"Payment to the designated pharmacist for services 
rendered, in connection with auditing drug b i l l s , 
shall he on the baeis of payment approved by County 
Board of Social Welfare* Such claims shall be re­
ported as indicated In the preceding paragraph.* 
"Pursuant thereto the Fremont County Social Welfare 
Director Morton W. McKinley requested the Freaont 
County Board of Supervisors to bear the expense of 
a local pharmacist to audit the medicine claims. 
Since Chapter 934.13 of the Code of Iowa, 1998, provides 
that compensation of County Board eaployeas shall be paid 
by the State Board; and 

**(2) Whereas, the 1948 Op Att Gen page 88 stated that 
employees of County Boards of Social Welfare are State 
and sot County employees, I advised the Fremont County 
Board of Supervisors that the Pharmacist employed to 
audit these claims would be an employee of the State, 
and would consequently have to ba paid by tha State. 

"Since these two views are contradictory, i t is impossible 
to advise appropriate procedure for the payment of the 
local auditing pharmacist.** 



Sir. £dwin A. Getscher 
March 31, 1950 
Page 9 

we beg to advise as follows: 
Under the provisions of the Employees manual, re: medical and 
remedial care as issued my the State Department of Social 
welfare, provision is made therein for the County Board of 
Social Welfare to select a pharmacist to review dreg h i l l s 
on a monthly basis. 
Hie monthly audit of drug h i l l s shall he made is the office 
of the County Department of Social Welfare. 
We believe that the employment in question i s not employment 
such as Is contemplated under the previsions of Section 234.12 
of Chapter 334 which establishes the State Department of 
Social Welfare aae" prescribes the powers and duties of the 
State Heard of Social Welfare acting for the State Department. 
To become an employee within the provisions of said statute 
as interrelated with the federal regulations under the provisions 
of the Federal Social Security Act, a person must qualify under 
what i s called a Merit System as set forth in the lews depart­
mental Rules * 1958, pages 231 to 34$ inclusive. 
We think i t Is quite clear that the auditors contemplated in 
said manual ¥1-1$, do not qualify as either county or state 
employees. See opinion of Attorney General, August 1, 1958, 
copy of which i s enclosed herewith. 
Wo feel that these auditors as contemplated, come within the 
common law conception of emplayer~eas>ioyee"lneepeadeat contractor-
relationship. The small amount of compensation paid for the 
auditing services furthermore does sot qualify such an employee 
under the Iowa Public Employees Retirement By stem. The County 
Board exercises no control over the physical efforts of said 
auditors, nor the time, place, method or character of his work, 
other than the audit shall be made in the office of the County 
Department of Social Welfare. These auditors, line certified 
public accountants, certainly are free from say control or super­
vision of the method or character of their work. 
The relationship which these auditors in question bear to the 
County Board of Social Welfare, vim, employer-employee- independent-
contractor-relationship, i s analysed sad discussed felly in the 
ease of Meredith Publishing Company vs. Iowa Employment Security 
Commission, in 333 Sows, page 666. Judge Bliss, speaking for the 
Supreme Court, said on page 6??; 

**Xf such an individual i s subject to the control 
of the one for whom the services are performed. 



Mr. Edwin A. Goteener 
march 31, 1939 
Page 3 

merely as to the result to he accomplished by the 
work and not ae to the means, eethode end meaner 
of accomplishing the result, he i s an independent 
contractor and not an employee.** 

These auditing services might well be compared to any other type 
of personal services that are contracted for from time to time 
such as services for maintenance of office equipment, or even 
Janitor services, and as such, are chargeable as administrative 
expenses as set up in the manual. 
Therefore, i t is our opinion that the employment of a professional 
pharmacist to act as auditor in connection with the auditing of 
drug b i l l s does not constitute such auditor an employee of the 
State, under the provisions of Sections 234.12 and 294.13 of the 
Code of lows, 1958. 

fery truly yours, 

Frank !>. Blanco 
Assistant Attorney General 



H. F. 311, 58th General Assembly, amending §322.3, p r o h i b i t i n g 
the buying or s e l l i n g at r e t a i l of new or used motor v e h i c l e s 
on Sunday i s presumpt ive ly c o n s t i t u t i o n a l . ^ 2tK*U-«L* 

A p r i l 1, 1959 

Hon. Herschel C. Love less 
Governor of Iowa 
B u i l d i n g 

My dear Governor: 

Reference is he r e in made to yours o f the 27th u l t . in 

which you submitted the f o l l o w i n g : 

"Your a t t e n t i o n i s i n v i t e d to H. F . 3 H , which 
amends Sec t i on 322 .3 , Code 1958, to p r o h i b i t 
the buying or s e l l i n g at r e t a i l of new or used 
motor v e h i c l e s on ' t h e f i r s t day of the week, 
commonly known and des ignated as Sunday ' . 

"I r e s p e c t f u l l y request an o p i n i o n from your 
o f f i c e on the f o l l o w i n g q u e s t i o n : 

"Does the proposed amendment to Sec t i on 322,3 
v i o l a t e A r t i c l e 1 or other p e r t i n e n t p r o v i s i o n s 
of the C o n s t i t u t i o n of iowa? 

" I n view of the three day l i m i t on the pe r i od 
in which I must reach a d e c i s i o n to approve or 
d isapprove the b i l l , i t would be apprec ia ted i f 
you cou ld g i ve t h i s request your immediate a t ­
t e n t i o n . " 

A number of s t a tu t e s and ord inances concerning the p r o h i ­

b i t i o n of the ope ra t i on of s t o res or the sa l e of goods and mer­

chandise on Sunday have been a d j u d i c a t e d . Such s t a tu t e s and 

ord inances appear in va r i ous forms. Some are p r o h i b i t o r y of 

bus iness g ene ra l l y on Sunday w i th e x c e p t i o n ; some are p r o h i b i ­

to ry of the ope ra t i on of e s tab l i shments f o r the sa l e of new or 
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used cars on Sunday; some p r o h i b i t o r y of tha keeping open o r 

e x h i b i t i n g a r t i c l e s f o r s a l e , such as c l o t h i n g stores , grocery 

s t o r e s , drug s t o r e s , on Sunday; some p r o h i b i t i n g the ope ra t i on 

of c e r t a i n s p e c i f i e d s to res on Sunday w i t h the except ion of 

c e r t a i n other s p e c i f i e d s t o r e s ; some p r o h i b i t i n g the sa l e o f 

commodities genera l l y , on Sunday; some p r o h i b i t i n g the sa l e o f 

commodities w i th c e r t a i n e x c ep t i ons ; each dependtng f o r a d e t e r ­

m ina t i on of c o n s t i t u t i o n a l i t y upon the wording of the p a r t i c u l a r 

s t a t u t e or ord inance under c o n s i d e r a t i o n . 

For a number of these precedents see Anno ta t i on , 57 

A. L . ft. 2d 975. The problem to which address is made in tha t 

anno ta t i on and present in H. F . 3 1 1 Is s t a t ed In such annota t i on 

In the f o l l o w i n g words: 

" A t t a c k s have been made on the v a l i d i t y o f 
laws r e g u l a t i n g the ope ra t i on o f s t o r e s , or 
the s a l e o f commodit ies, on Sunday, on numerous 
grounds, both c o n s t i t u t i o n a l and o therw ise . 
The cour ts have upheld such a t t a c k s In some 
cases and denied them In o t h e r s , depending on 
the p a r t i c u l a r p r o v i s i o n s p resen ted , the surround­
ing c i r cumstances , and a l s o , under what l ega l 
theory the cour t views the ques t i on of d i s ­
c r i m i n a t i o n g e n e r a l l y . 

"The ques t i on whether a Sunday law Is d i s ­
c r i m i n a t o r y as the r e s u l t of an unreasonable 
c l a s s i f i c a t i o n of s t o res o r commodities the re ­
in Is one of the p r i n c i p a l Issues In regard to 
the v a l i d i t y of such laws. T h i s , o f course , 

"br ings Into p lay the c o n s t i t u t i o n a l issues of 
equal p r o t e c t i o n of the law, and due process 
of law. 

"Sunday c l o s i n g ord inances have sometimes been 
h e l d i n v a l i d on the theory that the d l s c r l m l n a -
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t l o n s conta ined t h e r e i n between d i f f e r e n t 
k inds of s t o r es or d i f f e r e n t k inds of com­
mod i t i e s v a r i e d from the d i s c r i m i n a t i o n s per ­
m i t t e d by an a p p l i c a b l e s t a t u t e . M 

As so presented , we e x h i b i t here the terms of H. F . 311 

as f o l l o w s : 

" S e c t i o n 1. Sec t i on three hundred twenty-two 
po in t three (322 .3 ) , Code 1958; i s hereby 
amended by adding there to a new subsec t i on as 
fo11ows: 

"Mo person l i c e n s e d under t h i s adapter s h a l l , 
e i t h e r d i r e c t l y or through an agent , salesman 
or employee, engage In t h i s s t a t e , or r epre ­
sent or a d v e r t i s e that he i s engaged or Intends 
to engage in t h i s s t a t e , In the bus iness of 
buying or s e l l i n g at r e t a i l new or used motor 
v e h i c l e s on the f i r s t day of the week, com­
monly known and des ignated as Sunday. " 

It viiHI be noted that the B U I prov ides ( I ) a p r o h i b i t i o n 

aga ins t engaging in tha business of buying or s e l l i n g at r e t a i l 

new or used motor v e h i c l e s on Sunday; (2) i t p r o h i b i t s the r ep r e ­

s e n t a t i o n or a d v e r t i s i n g that the l i c e n s e e Is engaging In or has 

the In t en t i on of engaging In such bus iness on Sunday. 

1. Insofar as the p r o v i s i o n s of the B i l l are concerned 

p r o h i b i t i n g engaging In the buying or s e l l i n g of automobiles on 

Sunday and l i m i t i n g precedent thereon to s t a tu t e s comparable to 

H . F . 311 as c o n t r o l l i n g the s a l s o f a s p e c i f i c commodity or 

goods, in Gundaker Cent, Motors v . Gasse r t , 23 N. J . 71 , 127 

A. 2d 566, the New Jersey cour t upheld the v a l i d i t y of a s t a t u t e 

whjch p r o h i b i t e d the d e a l i n g in new or used cars on Sunday and 

prov ided a pena l t y fo r v i o l a t i o n s , i t be ing reasoned that the 

s t a t u t e was w i t h i n the L e g i s l a t u r e ' s p o l i c e powers and not v i o l a ­

t i v e of the equal p r o t e c t i o n or due process c lauses of the s t a t e 
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or Federa l c o n s t i t u t i o n s . However, the M i s sour i Supreme Cour t , 

In McKaig v . Kansas C i t y , 363 Mo. 1033, 256 S. W. 2d 815, he ld 

that an ord inance that p r o h i b i t e d any dea l e r in new, used or 

second-hand motor v e h i c l e s from keeping open, ope ra t ing or 

a s s i s t i n g in keeping open or ope ra t ing any p lace of bus iness on 

Sunday and c e r t a i n des ignated h o l i d a y s was a s p e c i a l law and 

v i o l a t e d a p r o v i s i o n of the M i s s o u r i C o n s t i t u t i o n that the General 

Assembly should not pass any l o ca l or s p e c i a l Jaw where a general 

law cou ld be a p p l i c a b l e . Quot ing from the annotat ion r e f e r r ed 

to i t was thera s t a t e d : 

»» * * * the cour t appro/ed the r u l e that the 
t e s t of a s p e c i a l law was the appropr ia teness 
of I t s p r o v i s i o n s to the ob j e c t It exc luded , 
n o t i n g that the ord inance In ques t i on excluded 
a l l persons engaged In bus inesses of s e l l i n g 
a l l commodities and a l l merchandise except 
automob i l es , Tha cour t s a i d there was no 
reasonable bas i s f o r s i n g l i n g out those people 
who were engaged in the bus iness of s e l l i n g 
automobi les and e x c lud ing those who so ld a l l 
o ther commodit ies, who were permi t t ed to 
keep open t h e i r p laces of bus iness on Sunday 
and the h o l i d a y s named. * * * " 

In t h i s connect ion we would c a l l a t t e n t i o n to the f o l l o w i n g 

p r o v i s i o n conta ined In A r t i c l e I I I , S e c t i on 30, o f the Iowa C o n s t i ­

t u t i o n , t o - w i t : 

" L o ca l or s p e c i a l laws • general and unIform -
boundaries of count Ies. Sec. 3 0 . The General 
Assembly shaTl not pass l o c a l o r s p e c i a l laws In 
the f o l l o w i n g cases: 

"Fo r the assessment and c o l l e c t i o n of taxes f o r 
S t a t e , County, or road purposes ; 
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"Fo r l a y i n g ou t , open ing , and working roads on 
hIghways; 

" Fo r changing the names of persons ; 

" Fo r the Incorpora t i on of c i t i e s and towns; 

"Fo r vaca t ing roads , town p l a t s , s t r e e t s , a l l e y s , 
or p u b l i c squares ; 

" Fo r l o c a t i n g or changing county s ea t s . 

" I n a l l the cases above enumerated, and in a l l 
o ther cases where a general law can be made a p p l i ­
c a b l e , a l l laws s h a l l be g e n e r a l , and of uni form 
ope ra t i on throughout the S t a t e ; * * * . " 

In th© case of Mosko v . Dunbar, 309 P. 2d 581, the Colorado 

cour t h e l d the f o l l o w i n g s ta tu t es 

" ' S e c t i o n 2. - Sunday c l o s i n g - Mo person, f i r m 
o r c o r p o r a t i o n , whether owner, p r o p r i e t o r , agent 
or employee, s h a l l keep open, operate or a s s i s t 
In keeping open or ope ra t i n g any p lace or premises 
or res idences whether open or c l o s e d , f o r the 
purpose of s e l l i n g , b a r t e r i n g or exchanging, or 
o f f e r i n g f o r s a l e , b a r t e r or exchange, any motor 
v e h i c l e or motor v e h i c l e s , whether new, used or 
second hand, on the f i r s t day of the week, com­
monly c a l l e d Sunday; and p rov ided , however, that 
t h i s act s h a l l not apply to th© opening of an 
es tab l i shment or p lace of bus iness on the s a i d 
f i r s t day of the week f o r o ther purposes, such 
as the s a l e of petroleum p roduc t s , t i r e s , auto ­
mobi l e a c c e s s o r i e s , or f o r the purpose of oper ­
a t i n g and conduct ing a motor v e h i c l e r e p a i r 
shop, o r f o r the purpose o f supp l y ing such 
s e r v i c e s as towing or w r e c k i n g . " 

as v a l i d and not v i o l a t i v e of the equal p r o t e c t i o n p r o v i s i o n of 

the Federa l C o n s t i t u t i o n o r v i o l a t i v e of a s t a t e c o n s t i t u t i o n a l 

p r o v i s i o n p r o h i b i t i n g c l a s s l e g i s l a t i o n . And the Supreme Court 
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o f M ich igan In the case o f I r i shman 's Lot v . C l e a r y , 62 N. W. 

2d 668, he ld the f o l l o w i n g a c t : 

" •S e c . 1. It s h a l l be unlawful f o r any person, 
f i r m or c o rpo ra t i on to engage In the bus iness 
of buy ing , s e l l i n g , t r a d i n g or exchanging new, 
used or second-hand motor v e h i c l e s or o f f e r i n g 
to buy, s e l l , t rade or exchange, or p a r t i c i p a t e 
in the n e g o t i a t i o n the reo f , or attempt to buy, 
s e l l , t rade or exchange any motor v e h i c l e or 
i n t e r e s t t h e r e i n , or of any w r i t t e n Instrument 
p e r t a i n i n g t h e r e t o , on the f i r s t day of the 
week, commonly c a l l e d Sunday. * * 

c o n s t i t u t i o n a l in the f o l l o w i n g terms: 

" I n our op in i on the s t a t u t e in ques t ion i s 
w i t h i n tha p o l i c e power of the s t a t e and not 
in c o n f l i c t w i th any express p r o v i s i o n of the 
c o n s t i t u t i o n . The decree d i s m i s s i n g p l a i n t i f f ' s 
b i l l of compla int Is a f f i rmed , but w i thout cost 
as the c o n s t r u c t i o n of a s t a t u t e Is i n v o l v e d . " 

And the Supreme Court of Indiana in T inder v . C l a rke 

Auto C o . , 149 ft. £. 2d 808, where in c o n s i d e r i n g the f o l l o w i n 

a c t : 
" ' A n y I n d i v i d u a l motor vehI c 1 e r a t a l 1 d e a l e r , 
any member of a p a r t n e r s h i p or a f i r m which 
operates a motor v e h i c l e e s t ab l i shment , or any 
o f f i c e r or d i r e c t o r o f a c o r p o r a t i o n which 
operates a motor v e h i c l e e s t ab l i shmen t , or any 
agent or employee o f such i n d i v i d u a l , pa r tne r ­
s h i p , f i r m or c o r p o r a t i o n , who shal1 ca r ry on 
or engage tn the bus iness of buy ing , s a l l i n g , 
exchanging , dea l Ing or tracTThg In new or used 
m o t o r ' v e h i c l e s , or wRo s h a l l open any motor 
v eh I c l e r e t a i l es tab l i shment where in he a t ­
tempts to o r does engage In the bus iness of 
b u y i n g , s e l l i n g , exchanging o r t r a d i n g In new 
-or used motor v e h i c l e s , or who does buy, s e l l , 
exchange or t rade in new or used motor v e h i ­
c l e s on "tfTe f i r s t Hay of tn"e week, common I y 
caI \ecPSunday"! FT hereEy de c l a r ed to be a d i s ­
order Iy person . * * * ' (Our I t a l i c s . ) " 
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s t a t e d : 

"Only in M i s s o u r i has such an ord inance been 
h e l d u n c o n s t i t u t i o n a l . McKaig v . Kansas C i t y , 
1953, 363 Mo. 1033, 256 S. W. 2d 8 1 5 , 316. A l s o , 
in F l o r i d a in cases i n v o l v i n g a general Sunday 
c l o s i n g law, F . S. A. 8 5 5 . 0 1 , 9 5 5 . 0 2 not 
l i m i t e d to the s a l e of motor v e h i c l e s but In 
which cases motor v e h i c l e d ea l e r s were invo l v ed , 
the law has been he ld I n v a l i d . Henderson v . 
A n t o n a c c i , F l a . 1952, 62 So. 2d 5, K e l l y v . 
B l a ckburn , F l a . 1 9 5 7 . 9 5 So. 2d 2o0. 

"For an ex t ens i v e d i s c u s s i o n regard ing the 
d e c i s i o n s of the va r i ous s t a t e s on the subjec t 
o f the a c t i o n , see 57 A. L . ft. 2d 969. 

"Under the p r i n c i p l e s he r e t o f o r e d i scussed and 
recognized in the ma jo r i t y of the other cour t s 
which have cons idered the q u e s t i o n , we conclude 
tha t § 10-4305, supra , which Imposes an a d d i ­
t i o n a l pena l t y upon the a l r eady g ene ra l l y un­
lawful bus iness of s e l l i n g automobi les at r e ­
t a i l on Sunday, does not v i o l a t e A r t . 1, & 23, 
or A r t . 4, 22 and 23, sup ra , of the C o n s t i ­
t u t i o n of I n d i a n a . " 

A s t a t u t e comparable to H. F . 311 or an a d j u d i c a t i o n the r e ­

of does not appear to have been ad jud i ca t ed in Iowa. In view of 

the f o r ego ing we are d isposed to the view that so f a r as the 

problem t r ea t ed in s e c t i on 1 hereof i s concerned, the B i l l p r e ­

sumpt ive ly does not v i o l a t e p e r t i n e n t c o n s t i t u t i o n a l p r o v i s i o n s 

o f Iowa. Whether such c o n s t i t u t i o n a l i t y w i l l r e s u l t where f a c t s 

are presented f o r cour t a d j u d i c a t i o n we do not f o r e c a s t . 
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2. Insofar as the p r o h i b i t i o n r e f e r r e d to in paragraph 

2 hereof Is concerned, we would c a l l a t t e n t i o n to the f a c t tha t 

search revea l s no precedent p e r t a i n i n g to such p r o v i s i o n s In a 

B i l l o f the charac t e r he r e in rev iewed. Presumptive u n c o n s t i t u ­

t i o n a l i t y does not appear t h e r e i n . 

We would adv ise you aga in that f a c t s may present c o n s t i ­

t u t i o n a l ques t ions not apparent from the terms of the B i l l i t s e l f . 

Very t r u l y yours , 

NORMAM A. ERB£ 
At torney General o f Iowa 

OSCAR STRAUSS 
F i r s t A s s i s t a n t At torney General 

MAE:OS:MKB 



CoMPATlQlLlTY OF OFFICE; /Jifb^&vwss'a^ /isf^/p^ 
No i n c o m p a t i b i l i t y between the o f f i c e s of a member of the Highway ~ 
Commission and a member of the board of t rus t e es of a county h o s p i t a l , 

-bS&*^j Y/2/6J) & 7 

A p r i l 2 , 1959 

Mr. Jo S. Stong 
A t t o rney a t Law 
Keosauqua, Iowa 

My dear S i r ; 

Th is w i l l acknowledge r e c e i p t of yours of the 3 1 s t u l t . 

In which you adv ise tha t you have been appointed to serve on the 

Highway Commission beg inning J u l y 1, 1959, and that you are 

p r e s e n t l y a member and chairman of the Board o f Trustees o f 

the Van Buren County Memorial H o s p i t a l which Is an e l e c t i v e 

o f f i c e . You ask f o r an o p i n i o n as to whether you can ho ld 

both o f f i c e s or should r e s i g n one. In r e p l y the re to 1 would 

adv i se you that I f i n d no I n c o m p a t i b i l i t y o r other d i s q u a l i f i ­

c a t i o n that would prevent you from h o l d i n g both of these o f ­

f i c e s . 

Very t r u l y yours , 

OSCAR STRAUSS 

F i r s t A s s i s t a n t At torney General 
0S:MKB 



The word " c on t i guous " as used in §528.51, Code 1958, means " a c t u a l 
c o n t a c t " , "meet ing at the s u r f a c e " . Touching at the corners i s not 
" c o n t i g u o u s " . fcyVw*** U g A + f . ^ 

A p r i l 3 . 1959 

Mr . Joe H . Grons ta l 
Super intendent o f Banking 
L o c a l 

Dear S i r : 

Th i s Is in re f e rence to your o r a l request as to the mean­

ing of the word cont iguous as used in Sec t i on 528.51, Code 1958, 

where I t Is p r o v i d ed : 

" * * * No banking I n s t i t u t i o n may e s t a b l i s h 
any o f f i c e beyond those coun t i e s cont iguous 
to the county In which s a i d banking I n s t i t u ­
t i o n Is l oca ted * * * . " 

As r e l a t e d to school l e g i s l a t i o n tha Supreme Court in 

S t a t e v . Community School D i s t r i c t of S t . Ansgar, 247 Iowa 1167. 

78 N. W. 2d 86, de f ined the word as f o l l o w s : 

"On v a r i o u s occas ions In the past we have 
d i s cussed the a p p l i c a b l e meaning of the word 
•cont iguous* as I t r e l a t e s t o school l e g i s l a ­
t i o n . Smith v . B l a i r s b u r g Independent School 
D l s t . , 179 Iowa 500, 506, 159 N. W. 1027. 
1028. We s a i d t h e r e : 

" • A l l e s s e n t i a l i s tha t the boundar ies of 
the proposed d i s t r i c t be i n d i c a t e d , and tha t 
the t e r r i t o r y t h e r e i n be con t i guous . Accord ­
ing to Webster ' s D i c t i o n a r y , " c o n t i g u o u s " means: 
" I n a c tua l c o n t a c t ; t o u c h i n g ; a l s o near , though 
not in c o n t a c t ; n e i g h b o r i n g ; j o i n i n g . " And the 
Century D i c t i o n a r y de f ines tha word a s : "Touch­
i n g ; meeting or j o i n i n g at the sur face o r border ; 
hence, c l o s e t oge ther ; n e i g h b o r i n g , border ing or 
j o i n i n g ; ad jacent ; as t o two c e r t a i n o b j e c t s ; 
nouses o r e s t a t e s . " The ev ident des ign of the 
L e g i s l a t u r e was t h a t the 16 or more s e c t i ons 
composing the c o n s o l i d a t e d d i s t r i c t should t o ­
gether c o n s t i t u t e an und i v i d ed o r s o l i d body 
of 1 a n d . 1 ( Emphas I T - S U U J J I l ed . ) 
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"We h e l d tha t If the t e r r i t o r y Included c o n s t i ­
tu t ed 'one body of l a n d ' the cont lgous r e q u i r e ­
ment o f the l e g i s l a t i o n was mat. A l s o see 
Z i l s k e v . A l b e r s , 238 Iowa 1050, 1058, 29 N. W. 
2d 189? 3 Drake L. Rev. 5 7 , 69 j and 1925-26 
A t to rney G e n e r a l ' s Op in i ons , page 7 0 , where i t 
was he ld o n l y cont iguous t e r r i t o r y cou ld form 
a school c o r p o r a t i o n . " 

I regard such d e f i n i t i o n as e q u a l l y a p p l i c a b l e to the 

use of the word in the s t a t u t e quoted , in a d d i t i o n and s p e c i ­

f i c a l l y by op in i on o f t h i s Department appear ing In the Report 

f o r 1925-26 at page 70 i t was the h o l d i n g that t e r r i t o r i e s 

t ouch ing o n l y at the corners were not cont i guous . This 

o p i n i o n was c i t e d w i t h approval in the S ta t e v . Community School 

D i s t r i c t case c i t e d h e r e i n . 

Very t r u l y yours , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t At torney General 

0S.-MKS 



S C H O O L S " * ^ Reo_r_g_an j . z . a t i o n . . - - V o i d p e t i t i o n no j u r i s d i c t i o n a l 
b a r t o s u b s e q u e n t p e t i t i o n u n d e r C o d e S e c t i o n 2 7 5 * 1 2 . ( C a s e s c i t e d ) 

A p r i l 6 , 1959 

Mr. E a r l E . Hoover 
C l ay County A t t o r n e y 
Spencer , Iowa 

Dear s4r. Hoovers 

Rafarenco i s made to your l e t t e r of March 27? which 
s t a t e s the f o l l o w i n g 

" i would request an o f f i c i a l a t t o r n e y g e n e r a l ' s 
o p i n i o n upon the f o l l o w i n g set o f f a c t s , t o - w i t : 
Schoo l a rea no- 1 f i l e s p e t i t i o n for r e o r g a n i z a t i o n 
under Chapter 275- Subsequen t l y , a rea no. 2 f i l e s 
& p e t i t i o n fo r r e o r g a n i z a t i o n and the bdundary 
l i n e s of the two area: , o v e r l a p so tha t sot.te of tha 
a r a a i n d i s t r i c t no. 1 i s i n c l u d e d i n the boundar ies 
o f the p e t i t i o n in d i s t r i c t no. 2 . Subsequent ly , 
a raa no. 3 f i l e s a p e t i t i o n f o r r e o r g a n i z a t i o n with 
boundar i e s o v e r l a p p i n g w i th r e spec t to area no. 2 
o n l y . Subsequent ly , p e t i t i o n no. 1 i s d i smissed 
and abandoned. 
Uy que s t i ons ara as f o l l o w s ! 

1. T a k i n g i n to c o n s i d e r a t i o n the case of S t a t e 
ex r e l Harvey He rbe r t s et a l . , a p p e l l a n t s , v. Klamaa 
Coomunity School D i s t r i c t (HancscK County) ot a l . 5 

a p p e l l e e s , 2**7 iowa M3, and the recent case o f HoM 
vs . Board o f E d u c a t i o n , Poweshiek County , 9^ NW 2nd 
7 8 7 , i s p e t i t i o n fo r a r ea no. 2 v o i d because part 
o f i t s t e r r i t o r y i s a l r e ady i n c l u d e d i n p e t i t i o n no. 
1. not ye t completed at the t ime of the f i l i n g o f 
p e t i t i o n no. 2? 

2 . If the p e t i t i o n for r e o r g a n i z a t i o n in area no. 
2 i s v o i d , should the board i n a rea no. 2 c a l l a 
meet ing and d i s m i s s s a i d p e t i t i o n ? 

3 . I f the p e t i t i o n fo r a rea no . 2 i s v o i d , then does 
t h i s render p e t i t i o n no. 3 a v a l i d and e f f e c t i v e one 
a l though i t i n c l u d e s land d e s c r i b e d in p e t i t i o n for 
a r ea no . 2? 

J+. Does p e t i t i o n fo r r e o r g a n i z a t i o n o f area no. 2 
r e v i v e and become e f f e c t i v e upon the d i s m i s s a l o f 
the p e t i t i o n i n area no. 1." 
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In r e p l y the re to? 

Schoo l d i s t r i c t s are c r e a t u r a s o f s t a t u t e with on l y those 
powers e x p r e s s l y c o n f e r r e d or reasonab ly i m p l i e d , ( cases c i t e d 
t h e r e i n ) Op. A t t y . Qen« 1956 page 195 . In order to promote 
growth and development o f the schoo l d i s t r i c t s , ths l e g i s l a t u r e 
p rov i ded the method o f r e o r g a n i z a t i o n which i s found i n S e c t i o n 
2 7 5 . 1 1 , Code 1958, tha t p r o v i d e s to w i t : 

"Sub j ec t to the approva l o f the county board o f 
educa t i on cont i guous t e r r i t o r y l o c a t e d in two or 
more schoo l d i s t r i c t s may be u n i t e d i n t o a s i n g l e 
d i s t r i c t in the manner p rov i ded i n s e c t i o n s 275*12 
to 2 7 5 . 2 3 h e r e o f . " 

In accordance with S e c t i o n 2 7 5 * 1 2 , Code 1956, a p e t i t i o n 
must b e f i l e d with the supe r in tendent o f s choo l s c o n t a i n i n g 
a l l the requi rements set out t h e r e i n . However, the mere 
f i l i n g o f the p e t i t i o n does not g i v e the county board or boards 

( o f educa t i on ( r e f e r r e d to as board) j u r i s d i c t i o n to hear the 
p e t i t i o n , i f there has not been s u b s t a n t i a l compl iance with 
the s t a t u t e s . S t a t e ex r s l Cox v. Schoo l D i s t r i c t o f R e a d l y n , 
2*+6 Iowa 5 6 6 , 6B N.W. 2d 3 0 5 . In a d d i t i o n , the board can not 
a c q u i r e j u r i s d i c t i o n i n those cases where an a rea i n c l u d e d i n 
the p e t i t i o n i s an a r ea i n c l u d e d i n a p r i o r - p e n d i n g r e o r g a n i z a ­
t i o n . S t a t e ex ral, Harbarts, v. Klerome Community School D i s t r i c t * 
2^7 Iowa 5 i i , 72 N.W. 2d 512, Hohl v. Board o f E d u c a t i o n . 
Iowa . , 9*¥ N.W. 2d 787* When the r e are p e t i t i o n s with c o n f l i c t i n g 
or o v a r l a p i n g t e r r i t o r y , the f i r s t p e t i t i o n has precQdnnce over 
the subsequent p e t i t i o n and the subsequent p e t i t i o n shou ld be 
c o n s i d e r e d as a s u b s t a n t i a l or m a t e r i a l depar ture from the s t a t u ­
t o r y r equ i r ements . A depa r tu re from s t a t u t o r y requ i rements 
would be a de fec t in the p e t i t i o n and as such would be f a t a l to 
r e o r g a n i z a t i o n . S t a t e ex r e l Warr ington v. Community Schoo l 
D i s t r i c t o f S t . A n s a a r , ^ ? Iowa 1167. 7b N.W. 2d b 6 . 

T h e r e f o r e , i n answer to your f i r s t q u e s t i o n , a p e t i t i o n 
f i l e d w i th the super in tendent o f s c h o o l s , which c o n t a i n s f a t a l 
d e f e c t s so as to prevent the board from a c q u i r i n g j u r i s d i c t i o n , 
i s vo i d ab i n i t i o and shou ld be d i s m i s s e d by the board on the 
ground that when the subsequent p e t i t i o n was f i l e d (which c o n ­
t a i n e d a f a t a l de f ec t ) the board l a c k s j u r i s d i c t i o n to hear 
the p e t i t i o n . 
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The d e f i n i t i o n of the word, " v o i d " i s d i s cus sed at g rea t 
l eng th i n the case o f Van Shaack v. Robbies* 3 6 Iowa 201. 
The cou r t h e l d in the V an Shaack c a s e , sup ra , "The word ' v o i d * 
( i n i t s narrowest l i m i t ) * * * means, ' o f no l e g a l f o r c a or 
e f f e c t wha t soeve r ' , n u l l and i ncapab l e of c o n f i r m a t i o n or 
r a d i f i c a t i o n " and in i t s b roadest l i m i t , " the word ' v o i d * 
( cou ld have) the meaning o f v o i d a b l e . " ( p e r e n t h a s i s added) . 
In view of the Klemme c a s e , s u p r a , an unt ime ly f i l i n g o f a 
p e t i t i o n with the supe r in tendent o f S c h o o l s , which the board 
can not take j u r i s d i c t i o n , i s " o f no l e g a l f o rce or effect" and 
t h e r e f o r e must be vo id as a matter o f law. 

A p e t i t i o n that i s v o i d , can not be cons i de r ed by the 
board at a subsequent date because at the time c f f i l i n g they 
a c q u i r e no j u r i s d i c t i o n over the matter which i s e s s e n t i a l to 
the r e o r g a n i z a t i o n o f a schoo l d i s t r i c t . St.. Ansgar Case., sup ra . 
In the case o f De 5-sr.i v . Qounty Board o f Educat i o n , ' 2*fB I owa 
1039, S2 N.W. 2d 7 1 0 , the cou r t he ld that the Raadlyn c a s e , 
sup ra , the procedure o f r e o r g a n i z a t i o n in Chapter 27o (now 
r epea l ed ) was vsry s i m i l a r to the procedure in Chapter 2 7 5 , 
Coda 195B, thus the case shou ld ba f o l l owed as c o n t r o l l i n g with 
regard to the procedure o f r e o r g a n i z a t i o n . Based on the r e a ­
son ing i n the Reacjlyn^ Qase, s u p r a , that once the board a c q u i r e s 
j u r i s d i c t i o n , they have a u t h o r i t y to c o r r e c t any " f a t a l d e f e c t s 
i n the subsequent p r o c e d u r e " but they must be ab le to a c q u i r e 
j u r i s d i c t i o n in the b e g i n n i n g . However, as p o i n t o c out in the 
Klemme case* supra , j u r i s d i c t i o n i s never con f e r r ed when the 
p e t i t i o n i s " v o i d " at the ou t se t because o f a p r i o r - p e n d i n g 
r e o r g a n i s a t i o n because o f i n c l u d i n g t e r r i t o r y o f s. subsequent 
p e t i t i o n . By tha same l i n e o f r e a s o n i n g , the re i s no th ing to 
prevent the p e t i t i o n e r s from r e f i l i n g t h e i r p e t i t i o n a f t e r the 
f i n a l d e t e r m i n a t i o n o f the p r i o r p e t i t i o n . 

Thus the answer to your second q u e s t i o n i s n e g a t i v e , because 
any a c t i o n taken by the p e t i t i o n e r s in a rea #2 with regard to 
the p e t i t i o n they have f i l e d would be s u p e r f l u o u s , for the r eason , 
the p e t i t i o n i s vo id at the o u t s e t . I have i n d i c a t e d above what 
the proper p rocedure should be with regard to the subsequent ly 
f i l e d p e t i t i o n . 

.The answer to your t h i r d q u e s t i o n i s a f f i r m a t i v e , because 
t h e r e i s no p r i o r - p e n d i n g r e o r g a n i z a t i o n be fore the board . The 
p e t i t i o n o f a rea #2 has no e f f e c t on the p e t i t i o n o f a rea #3 
because the p e t i t i o n o f a rea #2 be ing vo id ab i n i t i o , in e s sence , 
never l a w f u l l y e x i s t e d . 



Mr. E a r l E . Hoover A p r i 1 6 , 1959 

There i s no s t a t u t o r y a u t h o r i t y for the f i l i n g made at 
one t ime but l a t e r p e r f e c t e d by o p e r a t i o n o f law on the happen­
ing of a c o n d i t i o n subsequent . T h e r e f o r e , the answer to your 
f o u r t h que s t i on i s nega t i v e because o f the d o c t r i n e of e x p r e s s i o 
un iu s 33t e x c l u s i o a l t o r i o c f s as a p p l i e d i n the D.e Bsrg c a s e , 
sup ra . 

Very t r u l y y o u r s , 

THEODOR W. REHMANN, J R • 
A s s i s t a n t A t t o rney Gsnora l 

TWRskvr 
c c ! Paul Johnston 

( 



EfSi TAX ATI ^ J : • i W - ^ l ^ ^ 
T*&*£S-: i-ien of personal property tax provided by Section 4 4 5 . 2 9 , Code of Iowa 
(1958), is not a prior and superior lien to Hans existing at the time the personal 
property tax beco^s delinquent. ( Q t ^ ^ t ^ 

April 8 , 1959 

Mr. James Van Ginkel 
Cass County Attorney 
Atlantic State Bank Building 
Atlantic, Iowa 

Dear Mr. Van Ginkel: 

This is to acknowledge receipt of your recent letter in which you request 

an opinion as to whether or not the lien of personal property taxes upon personal 

property has priority over the Hen of a chattel mortgage. Your request indicates 

that you desire to know the answer to this question in two instances, the first 

being when the chattel mortgage was executed and recorded prlo? to the time that 

the personal property taxes became delinquent and the second being the situation 

where such chattel mortgage was executed and recorded subsequent to the time 

that the personal property taxes became delinquent. 

The assumption is made that the personal property to which you are 

referring does not fall within the classification contemplated by Section 4 4 3 . 3 1 , 

Code of Iowa (1958), and Sections 445 .42 through 4 4 5 . 4 6 , Code of Iowa 

(1958). 

The lien of personal taxes upon taxable personal property Is stated in 

Section 4 4 5 . 2 9 , Code of Iowa (1958), which reads as follows: 

" 445 .29 Lien of personal taxes. Al l poll taxes and 
taxes due from any person upon personal property shall, for a 
period of one year following December 31 of the year of levy, 
be a Hen upon any and ail real estate owned by such person 



Mr. James Van Ginket - 2 - Aprli 3 , 1959 

or to which he may acquire title and situated In the county in 
which the tax is levied. From and after the expiration of said 
one year said taxes shall be a lien on ail such real estate for 
an additional period of nine years provided said taxes are 
entered upon the delinquent personal tax list as provided by 
law. But in no instance shall said taxes be a Hen after the 
expiration of ten years from December 31 of the year in which 
levied. This section shall apply to ait poll taxes and to alt 
taxes on personal property whether levied prior or subsequent 
to the time this section takes effect. Personal property taxes, 
together with any interest, penalty, or costs, shall be a Hen 
in favor of the county upon ail the taxable personal property and rights 
to property belonging to the taxpayer whose personal property 

tax is delinquent.1 

The status of the lien created by Section 4 4 5 . 2 9 , Code of Iowa (1953), 

is discussed in an official opinion of the Attorney General found at page 106 of 

the 1956 Report of the Attorney General, wherein it is held that this section does 

not create a first and prior lien on taxable personal property. This opinion further 

quotes from the Iowa Supreme Court decision of Bibbins v. Clark, 90 Iowa 230 , 

57 H.W. GS4, wherein it was held that with respect to liens of this nature the 

priority of the Hen is left to be determined by the rules of law applicable to all 

Hens tn the absence of special provisions. 

Vour questions are, therefore, answered as follows: 

1. When the chattel mortgage was executed and recorded prior to the 

time the personal property tax became delinquent, the Hen of the mortgage Is prior. 

2 . When the chattel mortgage was executed and recorded subsequent to 

the time the personal property tax became delinquent, the lien for personal property 

taxes is prior. 

Very truly yours, 

Richard J . Brinkman 
Special Assistant Attorney General 

RJB/bjf 



^ S S B W ^ " A ©alii certificate holder may procure a tax ttesd 
without paying anything to holder oi print tax sals c&Uficattt. ^\t,.y(At o 

9, 1959 

Mr. Paul 3 . Strand 
Winneshiek County Attorney 
Oocorah, Iowa 

Gaar Mr. Strand: 

This Is to acknowledge your tettac or February 17, 1959 in which 

yoy request an opinion of this office as follows: 

This letter Is In regard to certain questions concerning 
Chapter 446 and Chapter 44/ of the Iowa Code. 

••The problem simply siaitd is this: Hay Mr. X purchased 
a tax certificate under the provisions af tha Coda, chapter 446 , 
in December of 1951 and paid lite 1950 taxes and said Ur. A, 
t»»e holder of tha tan certificate, continued to pay the 1951 taxes 
and the 1952 taxes. 

AUr. Y then purchased a tax certificate for the same parcel 
of land in 1954, for the 1953 taxes which were due, and sub­
sequently Mr. Y raid the 1934 and 1955 and 1956 taxes. 

"Then In 1958 Mr. 1 purchased a tax certificate foe th© 
195/ taxes. 

"None of the parties, J^r. X* Mr. Y , or Mr. Z, have tried 
to redeem and get a tax deed. ?</;r. Z Is inquiring as to how ouch 
it will cost him—in other words is Kir. X entitled to interest from 
the time of the oriQinai purchase and payment of subsequent taxes for 
the years 1951 and 1952 to the present day or Is the Interest 
figured only for the years up to and including the next tax sale on 
the 1953 taxes dae—in other words, did his failure to pay sub­
sequent taxes due in 1953 void any further interest due in this 
sale? As for this reason, property was again placed en tax sale 
in 1954 and purchased by Mr. Y . 

"Tlse same question and procedure is relevant as to the 
interest due »Vfu Y If Ur. Z were to redeem*"* 



( Mr. Paul D. Strand - 2 April 9/ 1959 

Your question is predicated upon the assumption that Z wil l , In some 

manner, be required to reimburse tit. X and Ut, Y prior to procuring a lax 

deed fo? the property in question. This assumption is not in accordance with 

the laws of the state. 

tn the ease of White v. Haatflterstrom, 224 Iowa 1041, 27? N.ft. 

4 3 3 , tha Supreme Court of Iowa said at page 1046: 

"It Is true that before a tax dsed has been issued unAm a 
tax sale certificate far taxes delinquent after the first tax sale was 
made, a person may haws a right to redeem before a tax deed Is 
issued under a tax sale certificate for subsequent delinquent taxes; 
but no statute has been called to our attention giving the holder of 
a prior tax salt certificate the right to redeem from th<2 holder of a 
tax deed acquired under a subsequent tax sale certificate. 

'The most that can be claimed for appellant is that, under 
ids prior tax saia certificate, he had a right to rad&ere from a sub­
sequent ta« sab certificate before it ripened Into a deed. * * * . 

A farther statement to the offset that a subsequent holder or a tax 

certificate may procure a tax deed from the treasurer without paying ths laxss 

paid by a prior certificate holder Is contained in Hubbard v. Hammerstrorn, 

231 Iowa 1316, 2 N.W.2d 658 , which statement Is as follows: 

' ' * * * . Plaintiff, as the holder of his tax-sale certificates, 
had the right to redeem from the tax sales, the certificates for which 
were Held fey Lahr. White v, Ham-narstrom, 224 Iowa 1041, 1046 r 

211 fi.feV. 4 8 3 . It Is conceded that notices of the expiration of 
redemption, required by statute, mm duly and lejally served upon all 
persons entitled t# such notice under the statute, and that such services 

- were made and completed within the time and In the manner required by 
statute, in all respects. It is also conceded that no redemption was 
made within the time required by statute, by the plaintiff or by anyone 
else. The statutes provide a method for redemption by which th* 
plaintiff could have protected his rights under his certificates of tax 
sale* But he failed to take advantage of these statutory provisions. 
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After he procured these certificates, he served notices of the expiration 
of the redemption periods, but he did nothing further. Keiths? he no* 
anyone else paid tha taxes for any of the years subsetjuent to the 
issuance of his tax certificates. Because of such failure, it was 
the duty of the County Treasurer to again sell the properties at tax 
sale. The praperttes were bid In for the delinquent taxes* and the 
certificates of such sales became the property of Lchr, who thtvsaftor 
fully complied with tha statutory provisions with resp&ct to redemption, 
so that U was the Arty of the County Treasurer to issue tax deeds 
to him. * * */ 5 

Tins answer to yaw question, iharafcra, is that I need mi pay any 

amount to X or Y and nmy procure- a las deed without rmking any such pay-

mem. X or Y may redeem from Z, however, prio? to the time Z ora&jres a 

tax deed. 

Very truly yours, 

Klcfrard J . Brtnknuui 
Special Assistant Attorney Sensraf 

KJB:fs 



Property owned by City and used for public purpose tore «at 
loss exempt status because income Is derived by City for incidental use -jf 

property* £ ^u^^,Q^tn^^<^ JOCA—f*>f**»***Jbm., (L,, 

April 10, 1939 

Mr. William M. Dunn 
Hardin County Attorney 
cldora, Iowa 

&$# Mr, Sunns 

This is to acknowledge receipt of your recant letter in which you 

request an opinion of Ibis off led upon tha status for real property tax 

purposes of property owned by the City of Iowa fa l l s and used as ars 

airport. 

^ This is to advisa yoa U?at the fact that crops are groivn between 

the r-.'.jjvjaya of said airport and thai the City of Iowa Falls realizes a 

profit from the sale of those crops does not change th© 'exempt character 

af said property under the rule announced in City of Osceola ». Board of 

£qualtzati<Hi, Claris County, 183 l o w 378 , 176 fi.% 2B4 U92G ) . 

An Attorney General's Opinion dated May 14, 1926, appearing at page 

349 of the 1026 Report of Attorney General, Is further authority for this 

proposition. 

W y truly yours, 

Richard J . Brinkman 
Special Assistant Attorney General 

I 



SCHOOLS'.^7' Jul t j o n - - Attendance o u t s i d e o f county. irp^m^or-
Novak^vs. Oneida Township School Board, Iowa , $5H\<i 

A p r i l 13, 5359 

J a c k R. Gray 
Calhoun County At torney 
Rockwe11 C i t y , 1owa 

Sear Mr . Sray* 

Reference i s made to your l a t t e r of A p r i l 10 In 
which you s t a t e the f o l l o w i n g : 

" I t appears that one o f our schoo l s o f Calhoun County 
i s contempla t ing do ing ©way w i t h f a c i l i t i e s to educate 
the t e c t h , e l eventh and t w e l f t h grades* end on l y mstn-
t a k i n g SwH---;1 f o r those ch l l'dri?n up through the n i n t h 
grade. 

.'•The Iscue t l t.t i s a t polnfc U* ^'hsth&r o r not th© l o c a l 
school board, who Is contempla t ing do ing sway w i t h school 
f a c i l i t i e s o f the t e n t h , e l eventh t w e l f t h Qr-edss, has 
the exc}u:*?v© d i s c r e t i o n as to the attendance o f these 
pup; 3 s v/her r f i n e s t has bee1* to *ttM>:d another h igh school 
o u t s i d e o f th© County, shaking th© l o c a l school d i s t r i c t 
r e spons ib l e f o r the t u i t i o n and t r a n s p o r t a t i o n , 

"The Super intendent o f Schoo ls o f Calhoun County tie a i r e s 
to know whether o r not they have, any r i g h t or a u t h o r i t y 
to ob j ec t end o v e r r i d e the l o c a l school" board when they 
des ignate such p u p i l s to alter*** s- h igh school o u t s i d e o f 
Calhoun County., r a the r than, a t t e n d i n g another highschooS 
In the Coimty o f Ca lhoun. 

' 'Accord ing i c Sec t i on 282.7 i t Japi i e s that the s a i d 
p u p i l s may att&nd the school o f t h e i r cho i c e , but to 
o b t a i n t r a n s p o r t a t i o n must a t t e r d the d i s t r i c t as 
des ignated by the l o c a l school board , 

" S e c t i o n 235.4 appears to app ly main ly to grade c h i l d r e n 
and s t a t e s that the same must nave the approval o f the 
County Board of E d u c a t i o n , Thereby l e s v l ng us in a quan­
dary as to the problem which shouM be a p p l i e d in deal i n s 
w i t h h ighschoo l p u p i l s and t h e i r attendance and whether 
o r not the Super intendent o f Schoo ls and the County Board 
o f Educat ion can o v e r r i d e the des i gna t i on o f the l o c a l 
school boerd* " 
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In r ep l y the r e t o : 
S ec t i on 282 .7 , Code !95o p r o v i d e s : 
" A t t e n d i n g i n another c o r p o r a t i o n ^ayrnent. The 
board o f d i r e c t o r s i n any school d i s t r i c t may by record 
a c t i o n d i s c o n t i n u e any o r a l l o f i t s school f a c i l i t i e s . 
When such a c t i o n has been t aken , the board s h a l l des ignate 
an app rop r i a t e approved p u b l i c school or schoo ls f o r a t " 
tendance. T u i t i o n s h a l l be pa i d by the r es iden t d i s t r i c t 
as r equ i r ed In s e c t i o n 279. IB and s e c t i o n 282.20 f o r a l l 
p u p i l s a t t end ing des ignated s c h o o l , except that h i gh 
school p u p i l s may a t t e n d school o f cho ice and be ent i t le® 
to t u i t i o n , but must a t t end school des ignated f o r a t t end * 
ance to q u a l i f y f o r t r a n s p o r t a t i o n . Des ignat ions s h a l l 
be made as prov ided in chapter 285. (Emphasis ours ) 

Your a t t e n t i o n 13 d i r e c t e d to the recent case o f 
fltoyak v s . Oneida Township School Board, Iowa 35 NV/ 
2d" 29s . The" Cou Ft s a i d in essence , " t h e school board s h a l l mate 
a d e s i g n a t i o n o f the school f o r the attendance o f i t s p u p i l s , 
when noc m a i n t a i n i n g t h e i r own f a c i l i t i e s . The d e s i gna t i on 
by the school board has to be reviewed and approved by the 
county board o f educa t i on . An appeal can be made to the 
S t a t e Super intendent frorn the d e c i s i o n o f the county board 
and the S ta te Supe r in t enden t ' s d e c i s i o n w i l l be f i n a l . 

A f t e r tha a s s i g n a t i o n Is made, a h igh school student 
has a cho i ce wit-ether to a t t end the des ignated school o r a school 
o f h i s c h o i c e , in e i t h e r event , the school d i s t r i c t w i l l be 
l i a b l e f o r the t u i t i o n o f that stsjctent. However, i f the s t u ­
dent chooses th? letter school f o r at tendance, then the school 
d i s t r i c t need not f u r n i s h t r a n s p o r t a t i o n to that ardent . 
COp. A t t y . Gen. 193&, 185-) 

Yours vs ry t r u l y , 

THE0D0R \L REJS1AMM, 
A s s i s t a n t At torney Genera! 

TWRsmmh5 

i 



STATE OFFICERS AMD DEPARTMENTS: Lndjjstjr.i§i £pjmi S3 JJ3J0er " 
A t t o rneys fees -- Subroga t i on . Under S . F . 428 the t o t a l 
a t t o rneys fees would be deducted from the t o t a l recovery 
and on ly the p ropo r t i ona t e amount, as a l lowed by the d i s t r i c t 
c o u r t , would be deducted from the amount o f the subrogat ion 

Hon. Haro ld 0. F i s c h e r 
House o f Representa t i ves 
Statehouse 
Loca l 

Dear tor. F I s che r : 

Your l e t t e r o f A p r i l 13, 1359, i s as f o l l ows : 

'•'} have gotten in to q u i t a an argument w i th ono o f our 
a t to rney house members regard nig the innocence o f t h i s 
p a r t i c u l a r b i l l . I t i s my o p i n i o n , a.id 1 sm not sn 
a t t o r n e y , that i f t h i s b i l l was passed, tha a t t o r n e y ' s 
fees would be deducted from the amount subrogated 
rather than from the e r . t i r e amount a l lowed out o f the 
recovery o f the damages, l a o ther words, in the ove<?ft 
an employes was pa id £2,0*0.00 under 'chs workmen* com­
pensat ion 1 &u ana subsequentiv aited a t h i r d pari ;/ f o r 
v i 0 , 0 0 0 . ^ ai ; d -col l ee t ed , the at torney ' s fees fo r the 
e n t i r e casa wou;d be deducted from the $ 2 , 0 0 0 . 0 0 p r i o r 
to payment to the worloner;s coir.pe^setio'r. iassurance c a r -
r i a r . ' ! 

<:5.A2 in p e r t i n e n t pare,- w i t h ;hc c3>»endn-«ei-»£ s . F . k2%, 
would read as f o l l o w s : 

" 8 5 . 2 2 . * * * 
" I. i f compensation i s p s M th«- employee * * , the 
employer by whom the same was pa. 'c, » * * , s h a l l be 
indemni f i ed out o f the recovery o f damages to the ex tent 
o f the payment so made, w i t h l ega l i n t e r e s t , except f o r 
such at torney fees as may be a l l owed , by the d i s t r i c t 
c o u r t , to the i n ju r ed employee 's or h i s personal r epre ­
s e n t a t i v e ' s a t t o r n e y , * * * . " 

A l though the s t a t u t e as amended may appear somewhere 

l e a s t as to the amount to be deducted from the subrogat ion 
c l a i m , i s w i t h i n tha d i s c r a t i o n o f the d i s t r i c t c o u r t . 
There fo re , as a p r a c t i c a l mat ter I do not b e l i e v e the r e s u l t 
p o in t ed out In your l e t t e r would occur even i f such may be 
a p o s s l b i 1 i t y . 

A p r i l li>, 

amount o f a t torney fees 

5 7 -



Hon. H a r o l d 0 . F i s c h e r 2 A p r i l )kt 1959 

The problem to which t h i s amendment Is addressed was p o i n t e d 
up in the r ecen t case o f Tucker v s . Mason. In that case the 
employer r ecovered in f u l ) the workmen's "compensation p a i d w i t h ­
ou t any r e d u c t i o n f o r the p r o p o r t i o n a t e amount o f the a t t o r n e y s 
f ee s Incur red i n the r e c o v e r y . The o n l y c l a i m made was tha t 
tha p r o p o r t i o n a t e amount be deduc ted . The problem to which 
t h i s amendment i s addressed would thus appear to be l i m i t e d 
to the p r o p o r t i o n a t e amount o f a t t o r n e y s f ee s to be deduc ted . 

The Court in the Tucker case suggested tha t tha employee 
wns seek ing to have the Court add the words " l e s s a t t o r n e y s 
f ees i n c u r r e d by employee. 1 1 The Court appears c l e a r l y to be 
o f the opinion t h a t wi th the a d d i t i o n o f these words the p r o ­
p o r t i o n a t e amount o f a t t o r n e y s f ee s as c i a imed by the employee 
c o u l d be deduc ted . The words suggested by the Court wouId ap ­
pear t o be sub jec t to the same i n t e r p r e t a t i o n which you sug ­
ges t in your l e t t e r . 

I t i s a l s o to i>& noted tha t the sec t son amended i & c o n ­
ce rned w i t h the amount o f the sub roga t i on c l a i m o f the em­
p l o y e r and not \>tth the o v e r - a l l emou.it o f tha r e c o v e r y . 
11» t h e r e f o r e * c>uici l o g i c a l l y be argued U.at the a t t o r n e y s 
f e e s a s contemplated i;\ t h i s s e c t i o n by the amendment t/f* 
kt%, r e l a t e to the a t t o r n e y s f e e s incurred in c o n n e c t i o n w i t h 
tha r ecovery o f the amount, o f the subrogation c l a i m auci o t 
w i t h the t o t a l a t t o r n e y s f e e s i n c u r r e d f o r the t o t a l s^oa-it 
o f the recovery* 

t CHI t h e r e f o r e of the o p i n i o n chat wi th the ^ s s e g o of 
5»i*. **2d the t o t a i a t t o r n e y s f ees w...u;J 'u,i deducted from the 
t o t a l recovery &nd o n l y the p r o p o r t i o n a t e amount, as 5 l lowed 
by the d t s t r i c t c o u r t , would be deducted from the amount o f 
the subrogat t o.; recovery . 

f ours vor *.ru I /, 

JAM£5 h . GiiiViUK 
A s s i s t a n t A t to rney General 

JBG«mroh5 

http://emou.it


Aj A 77 c / J A i CiOA £ I' \ leruc o f A :e rl - ~ 
mwmiE.: Heal property owned by the state of Iowa cannot be 

leased in the absence of express legis lative authority, 

Apr i l 14, 1959 

MaJ* Gen, Fred C, Tandy 
The Adjutant General 
PO Box 616 
Des Moines 3, Iowa 

S i r * 

In response to your oral request concerning the poss ib i l i ty of 
leasing land held in the name of the State of Iowa and presently In 
use for the Humbolt National Guard Armory, I must advise that the power 
to dispose of state property i s vested in the Legislature which must 
make transfer of the same by statute. In Reports of the Attorney General, 
1919, at page 56, the opinion states in pertinent part as follows: 

"The t i t l e to said property was thereby vested in the 
state of Iowa, and there i s no authority for the sale of 
such property belonging to the state of Iowa except by 
leg is lat ive enactment, 

T h e power to dispose of state property Is vested in 
the legis lature, which must make provision for the transfer 
of sane by statute. 

* a « * 

"The satae rule would obtain with reference to the 
matter of the leasing of said land. " 

We return herewith four f i l e ent i t led Leases-Title Documents 
(Humbolt) and letter from Co l . Lindhart concerning the above referred 
to action. 

Very truly yours, 

FREEMAN II. FORREST 
Assistant Attorney General 

FHF:kJ 
Enc, 



TAXATION: Homestead Credit - Where a contract purchaser of real estate assigns his 
purchaser's equity as security for a loan he is deemed equitable owner and is entitled to 
homestead tax credit. (Brinkman to Miller, Tax Comm'n 4-14-59) #59-4-17 

April 14, 1959 

Mr. Leon N. Miller 
Chairman 
State Tax Commission 
Building 

Dear Mr. Miller: 

This will acknowledge receipt of your letter of February 17, 1959, in which you request 
the opinion of this department on the following described problem: 

B purchased certain property from A on contract. 
Thereafter, B assigns his interest in the contract and transfers his 
equity in the realty to X, a loan corporation, as security for receipt 
of a loan. This "assignment" provides that upon repayment of the 
loan, the purchasers equity in the contract for sale of real estate is 
to be returned to B. Both the contract of purchase and the 
assignment were duly executed and properly recorded. The 
question of whether B is entitled to a homestead tax credit is now 
at issue. 

Courts have uniformly held that the type of transaction herein involved shall be treated in 
equity as a mortgage. This rule is set forth in 59 C.J.S. 45, as follows: 

"The assignment of the interest of the purchaser in a 
contract for the sale of land or bond for title as security for the 
payment of money due by him constitutes as equitable mortgage 
and gives the assignee the interest of a mortgagee therein, even 
though the assignment is absolute in form and even though the 
assignee acquires a deed from the vendor." 

The Supreme Court of Iowa has on several occasions considered this problem and has 
concluded that where there is a transfer intended as security for a debt, it will be treated in equity 
as a mortgage. Parry v. Reinertson, 208 Iowa 739, 224 N.W. 489, Vigars v. Hewins, 134 Iowa 
683, 169 N.W. 119. 

Thus, it is evident that by virtue of their assignment, the X corporation received only bare 
legal title, and equitable title remains in B. In Johnson v. Board of Supervisors, 237 Iowa 1103, 
24 N.W. 449, the court held that one who holds equitable title to real estate, holds fee simple title 
for purposes of determining whether he qualified as an owner within the terms of the Homestead 



Tax Credit Act. In this case, as in the instant case, a conveyance was made for purposes of 
security only. The court in allowing the homestead credit to the property of the transferor, stated: 

"Rivey holds the naked legal title to an undivided half 
interest for the sole purpose of securing liens for that part of the 
purchase price he loaned the plaintiffs. But under repeated 
holdings, as the petition alleges, Rivey's interest is only that of 
mortgagee. Plaintiffs not only hold the 'title', in the sense that they 
are owners, but they hold the equitable title - that is, the right to 
have the legal title transferred to them by discharging their debt to 
Rivey. 

"* * * The homestead surely need not be unencumbered to 
be entitled to the credit. 

It is, therefore, the opinion of this office that, assuming B has met all other statutory 
requirements, he is entitled to a homestead credit even though he has transferred his purchaser's 
equity as security for the loan. 

Very truly yours, 

Richard J. Brinkman 
Special Assistant Attorney General 



HEALTH: V i t a l S t a t i st i cs — In case of unattended s e 1 f - d e i i v e r y 
where mother re fuses to s i gn b i r t h c e r t i f i c a t e and coroner deter ­
mined cause of death as " s u f f o c a t i o n . . . a f t e r s e l f d e l i v e r y " , 
coroner should s i gn b i r t h c e r t i f i c a t e under Code sect ions lM+. ID 
and l Y f . l B . (fij^ * ( & ^ £ f a , ) 0 , (fr, S Y W. , 

A p r i l l ^ , 1959 

Mr. L . E . C h a n c e l l o r , D i r e c t o r 
D i v i s i o n of V i t a l S t a t i s t i c s 
S t a t e Department o f Hea l th 
L O C A L 

Dear S i r : 

Rece ip t i s acknowledged o f your l e t t e r o f March 2 as 
f o l l o w s : 

"I am e n c l o s i n g our cor respondence and photo 
c o p i e s o f tha b i r t h and death c e r t i f i c a t e s 
f i l e d f o r a set o f twin g i r l s . These events 
o c c u r r e d on January 1 1 , 1959 at Davenport , 
Iowa. 

The b i r t h s occu r r ed at home and the d e l i v e r y 
was by the mother. S i n c e the tw ins appa ren t l y 
d i e d s h o r t l y a f t e r b i r t h the mother re fused to 
s i gn the c e r t i f i c a t e s as i t would be an admis ­
s i o n tha t cou ld be used a ga in s t her in the cou r t 
a c t i o n pend ing . 

Our que s t i on i s who should s i gn the b i r t h 
c e r t i f i c a t e s? 

The r e t u r n of the cor respondence and photo c o p i e s 
w i th your r e p l y w i l l be a p p r e c i a t e d . " 

S i n c e the s i t u a t i o n d e s c r i b e d i s so unique c o n s i d e r a b l e 
r e s e a r c h has been engaged i n by our r e s ea r ch c l e r k s to d e t e r ­
mine whether case p recedents e x i s t . No p recedents i n p o i n t 
were d i s c o v e r e d , but the c a s e s i n d i c a t e the r e a l problem i s 
o n e - o f ev idence r a the r than s u b s t a n t i v e lawj the e s s e n t i a l 
f a c t to be e s t a b l i s h e d b e ing tha t the re a c t u a l l y were l i v e 
b i r t h s . 



Ur. L» E. C h a n c e l l o r , D i r e c t o r - 2 - A p r i l l 3 * , 1959 

T h i s a s e e n t i a l b i t o f evidence: would determine not o n l y 
the q u e s t i o n as to the e x e c u t i o n o f the b i r t h c e r t i f i c a t e 
but a l s o whether there e x i s t s a que s t i on o f c r i m i n a l law 
p a r a l l e l i n g the a d m i n i s t r a t i v e law q u e s t i o n . It i s noted 
from the correspondence a t t a c h e d to your l e t t e r that the 
h o s p i t a l r e co rds l i b r a r i a n adv i s ed you on February lbs 

"There i s l i t i g a t i o n pending r e ga rd ing the death 
o f these i n f a n t s , and f o r t h i s reason the doctor 
who accepted the case on admiss ion to the h o s p i t a l 
does not wish to s i gn these c e r t i f i c a t e s . He 
s t a t e s he d i d not see these b ab i e s a l i v e , and i n 
s i g n i n g these c e r t i f i c a t e s he would be c e r t i f y i n g 
these bab ies were born a l i v e . " 

The cor respondence f i l e a l s o r e v e a l s the l o c a l r e g i s t r a r 
wrote you on February 20* 

" I n r e f e r ence to your l e t t e r o f February 19» i t 
( w i l l ba imposs ib le to have the mother o f the . * . 

tw ins s i g n the b i r t h c e r t i f i c a t e s because i n so 
do ing she would be a d m i t t i n g to the double murder 
o f fear two c h i l d r e n . " 

S e c t i o n I V K I ^ J Code 195& J r equ i res .with r e spec t to r e p o r t i n g 
b i r t h s th© f o l l o w i n g : 

" I n case the re i s no p h y s i c i a n , o r person a c t i n g 
as midwi f e , i n a t tendance upon the b i r t h , a r epor t 
o f the same s h a l l be made w i t h i n t en days t h e r e ­
a f t e r to the l o c a l r e g i s t r a r o f the d i s t r i c t i n 
which the b i r t h o c c u r r e d . It s h a l l bo the duty o f 
the f o l l o w i n g p e r s o n s , i n the o rde r named, to make 
such repor t s 

1. The f a the r or mother o f the c h i l d , 
2. The househo lder or owner o f the premises 

where the b i r t h o c c u r r e d . 
3« The manager or supe r in t enden t o f the p u b l i c 

o r p r i v a t e i n s t i t u t i o n i n which the b i r t h o c c u r r e d . " 

A l s o p e r t i n e n t i s s e c t i o n 1 ^ . 1 6 which p r o v i d e s as f o l l o w s ; 

"When the r epo r t o f a b i r t h is. r e c e i v e d under s e c -
i t i o n l M r . l 5 j the l o c a l r e g i s t r a r s h a l l secure from 

the person so r e p o r t i n g , or from any o ther person 
hav ing the r equ i r ed knowledge, such i n f o rmat i on as 
w i l l enable him to p repa re the proper c e r t i f i c a t e 
o f b i r t h . " 



Mr. L» E . C h a n c e l l o r , D i r e c t o r •3- A p r i l Ik, 1959 

And s e c t i o n l ^ . l b v/hich p r o v i d e s as f o l l o w s : 

" E v e r y person making a r e t u r n o f a b i r t h or r e p o r t -
ing the same, or who may be i n t e r r o g a t e d in r e l a t i o n 
t h a r a i o j s h a l l answer c o r r e c t l y , and to tho best o f 

h i s knowledge, a l l q u e s t i o n s put to him by the l o c a l 
r e g i s t r a r which may be c a l c u l a t e d to e l i c i t any i n ­
f o rmat ion needed to make a complete record o f the 
b i r t h as p rov ided i n t h i s c h a p t e r , and the in fo rmant , 
as to any statement mad© i n accordance he r ew i th , 
s h a l l v e r i f y such statement by h i s s i g n a t u r e , when 
requested to do so by the l o c a l r e g i s t r a r . " 

i t i s noted that death c e r t i f i c a t e s have been s igned by 
th© coroner wi th the cause o f death g i v en as " s u f f o c a t i o n du« 
to n e g l e c t a f t e r s e l f - d e l i v e r y " . Now, o b v i o u s l y , in o rder 
to a r r i v e at the quoted cause o f d e a t h , tho Coroner rauet have 
conc luded i n some manner tha t th© c h i l d r e n were born a l i v e , 
o the rw i se he cou ld h a r d l y hava s p e c i f i e d " a f t a r s e l f - d e l i v e r y " , 
in any e v e n t , had the coroner determined that death preceded 
d e l i v e r y , the proper c e r t i f i c a t e would have bean a s t i 1 i b i r t h 
c e r t i f i c a t e under s e c t i o n s 1 ^ , 2 0 and 1^1,7 r a the r than a death 
c e r t i f i c a t e , f u r t h e r i n d i c a t i n g the coroner had o f f i c i a l l y 
determined to h i s own s a t i s f a c t i o n there had been l i v e b i r t h s . 

T h e r e f o r e , i t appears the Coroner comes w i t h i n the mean-
ing o f the ph ra se , " o t h e r person hav ing the r equ i r ed knowledge" 
i n s e c t i o n ikh.16 and i s the p roper person to s i gn the s t a t e ­
ment on the b i r t h c e r t i f i c a t e as p rov ided in s e c t i o n iM+ . lB , 
such knowledge be ing based upon the same ev idence as enabled 
him to e s t a b l i s h the cause o f death as ^ ' su f f oca t i on due to 
n e g l e c t a f t e r s e l f - d e l i v e r y " . H i s tes t imony as to tho source 
o f h i s s a i d knowledge would, o f c o u r e e , be the kay to any 
p a r a l l e l i n q u i r y as to c r i m i n a l a s p e c t s o f the case by the 
Grand J u r y or County A t t o r n e y . 

Very t r u l y y o u r s . 

LEONARD C . ABELS 
A s s i s t a n t A t to rney Genera l 

LCA :kvr 
E n c l • 



C O N S T I T U T I O N A L LAW: ] i a g j _ s J L a t i o n - _ U n d e r A r t ||| , S e c 2 9 , 
s u b j e c t m a t t e r o f s e c . 1, H . F . 6 8 ^ - , a p p e a r s w i t h i n s c o p e o f 
t i t l e t o S . F . 1 3 2 f p r p u r p o s e s o f o f f e r i n g a n a m e n d m e n t . 

\ 

A p r i l 16 , 1959 

The Honorable C h a r l e s fl. Bu r t ch 
House Chamber 
L O C A L 

Dear S i r : 

Rece ip t i s acknowledged o f your i n q u i r y of A p r i l l 5 as 
to whether the content s of S e c t i o n 1, H . F . oS^f, may p r o p e r l y 
be i n c o r p o r a t e d by means o f amendment i n to the text of Senate 
F i l e 532) as germane to the t i t l e t h e r e o f . 

I am of the o p i n i o n such amendment would be germane to 
the t i t l e of Senate F i l e 532 which c o n t a i n s the language: 

"An Act to a p p r o p r i a t e . . > funds for the va r i ous 
departments and v a r i o u s d i v i s i o n s t h e r e o f , of the 
s t a t e o f Iowa, for the purposes p rov ided by law 

S e c t i o n 1 of H . F . 68*+, p r o v i d e s in p e r t i n e n t p a r t ; 

"The re i s hereby a p p r o p r i a t e d . < - to the s t a t e 
conse rva t i on. commi s s i on tha sum of . . . (which) 
. - . s h a l l be a l l o c a t e d . . . as determined 
by the s t a t e c o n s e r v a t i o n commission to those 
c o u n t i e s of the s t a t e which have o rgan i zed a 
county c o n s e r v a t i o n board under the p r o v i s i o n s o f 
Chapter 111A . . . " 

The quoted p r o v i s i o n makes an a p p r o p r i a t i o n to a department 
(the c o n s e r v a t i o n commission) for a purpose p rov ided by law 
(county c o n s e r v a t i o n boa rds ) . I t s sub jec t mat te r , t h e r e f o r e , 
appears w i t h i n the scope of the language of the t i t l e to 
S . F . 532 . 

Very t r u l y y o u r s , 

LEONARD C . ABELS 
A s s i s t a n t At to rney Genera l 

LCA:kvr 



Co ft&T/ Tu T/ONA L LAM ! d & j * ^ -
The a p p r o p r i a t i o n of $250,000 to the Iowa Great Lakes San i t a r y 
D i s t r i c t i s not a l o c a l or p r i v a t e purpose and does not v i o l a t e 
A r t . I l l , Sec. 31 . of the C o n s t i t u t i o n of Iowa. /^f/ugLU^ 

A p r i l 16, 1959 

Hon. LeRoy G e t t i n g 
Senate Chamber 
B u i 1 d i n g 

My dear Senator i 

Reference is he r e in made t o your o r a l request as to 

whether the proposed amendment to S. F . 532 p r o v i d i n g f o r a 

cont ingent a p p r o p r i a t i o n of $250,000.00 f o r a s s i s t a n c e by the 

S t a t e in paying a p o r t i o n o f the cos t of complet ing the con­

s t r u c t i o n of secondary sewer f a c i l i t i e s , not Inc lud ing en l a r g e ­

ments and a d d i t i o n s , to the d i s p o s a l p l an t a t the Iowa Great 

Lakes S a n i t a r y D i s t r i c t l a a l o c a l or p r i v a t e purpose, r e q u i r ­

ing a two - th i r d s ma j o r i t y o f the e l e c t e d members of the Ssnate . 

in r e p l y there to on the a u t h o r i t y of the f o l l o w i n g from the 

case of D i ck inson v . P o r t e r , 240 Iowa 393, 416: 

"Cour t s are extremely r e l u c t a n t to ho ld a tax 
s t a t u t e i n v a l i d on the ground a tax i s l a i d , an 
exemption granted or an a p p r o p r i a t i o n in connec­
t i o n therew i th made, f o r a p r i v a t e purpose. ' I t 
has been q u i t e un i f o rm ly he ld by the cour t s that 
the de te rmina t i on o f such ques t i ons inheres l a r g e l y 
in the l e g i s l a t i v e power. W i t h i n the zone of doubt , 
tha t i s * * * a p u b l i c purpose which the l e g i s l a ­
tu r e Seems to be s u c h . 1 Grout v . K e n d a l l , 195 
Iowa 467. 477, 192 N. W. 529, 533. which u n a n i ­
mously upholds a S o l d i e r s Bonus Act under which 
It was proposed to i ssue $22,000,000 of s t a t e 

- bonds and levy a tax to r e t i r e them In order to 
pay a * bonus 1 to Iowa s o l d i e r s and s a i l o r s o f 
World War I. 

"The a u t h o r i t i e s agree not on l y that the l e g i s ­
l a t u r e has the broadest d i s c r e t i o n as to what i s 

£9 



Hon. LeRoy G e t t i n g . 2 - A p r i l 16, 1959 

a p u b l i c purpose but a l s o that such ques t i on i s 
a changing one. See f o r example S ta te ex r e l . 
Wiscons in Dev. A u t h . v . Dammann, 228 Wis . 147, 
280 N. W. 698, 709* Laugh! In v . C i t y of P o r t l a n d , 
111 Maine 486, 90 A. 318, 320, 51 L . R. A . , N. S . , 
1143, Ann. Cas . 1916C 734s C i t y of Tombstone v . 
M a c i a . 30 A r i z . 218, 245 P. 677. 46 A . L. R. 828, 
832; 1 Cooley , T a x a t i o n , Four th E d . , s e c t i on 183, 
page 394. The tendency of l a t e r cases Is toward 
g rea te r l i b e r a l i t y in c h a r a c t e r i z i n g taxes or 
a p p r o p r i a t i o n s as p u b l i c in purpose. S ta t e v . 
Dammann, sup ra , and c i t a t i o n s . " 

I t Is the o p i n i o n of t h i s o f f i c e tha t the f o rego ing proposed 

a p p r o p r i a t i o n does not v i o l a t e A r t i c l e I I I , Sec t i on 31 of the 

C o n s t i t u t i o n o f Iowa. 

Very t r u l y yours , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t At torney General 

FREEMAN H. FORREST 
A s s i s t a n t At torney Genera! 

OSsMKB 



WELFARE: Un^mjgloymejit Bene f i t s— Section 96.5(5) as amended by S. F. 
420, 57th G.A. effect upon supplemental unemployment benefit clauses in 
contracts between employer-employee. / ^ ^JJ^O & V ^ ^ a ^ C V ^ 

Apr i l 17, 1959 

Honorable Joke 3. Mincks 
Fi fty-e ighth General Assembly 
Senate Chaaber 
L O C A L 

My dear Senator: 

Reference is made to your letter of Apr i l 10 which sets 

out the following: 

"The question of Supplemental Unemployment Benefits 
was raised and X offered an amendment to spel l out 
speci f ica l ly that these people would not be d isqua l i ­
f ied because of S.U.B. payments due him. This 
amendment was defeated. My question i s : Would the 
wording in Senate F i l e 420 disqualify people who are 
covered under agreements carrying the S.U.B. clause, 
speci f ica l ly the John Deere and Maytag Co. contracts? 
Trusting you w i l l give this your ear l iest attention, 
I remain. 

In reply thereto: 

A l ike question was submitted to the department in 1956, and 

on July 13, 1956, an opinion was issued to the Iowa Employment Security 

Commission holding that the receipt of supplemental unemployment benefits 

would not affect e l g i b i l i t y to receive unemployment compensation of 

Chapter % , Code 1954. A copy of this opinion i s hereto attached. 

5 T ~ <•/- - «P 
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Exaraination of Senate F i l e 422 does not disclose any material 

or substantial change in Section 96.5 (5), Code of 1958, that would 

have any effect upon the previous opinion, and that opinion i s now 

confirmed. 

I would further advise you that in reaching, the previous opinion 

the department had before i t the Ford and General Motors agreements, and 

I am assuming in this opinion that the Maytag and John Deere contracts 

contain substantially the same provisions. 

Very truly yours, 

OS:kj 

Enclosure: 

OSCAB STRAUSS 
F i r s t Assistant Attorney General 



SCHOOLS; D i s t r i b u t i o n of A s s e t s and L i a b i l i t i e s ; Only t r i b u n a l s 
c r e i e d by law can make d i s t r i b u t i o n under S e c t i o n 275*29 and 
2 7 5 . 3 0 , i f e q u i t a b l e , such d i s t r i b u t i o n i s b i n d i n g . ^ ^ ^ ^ ^ 

A p r i l 17, 1959 

Mr. Robert S. Bruner 
C a r r o l l County At to rney 
212 ' i . 5 t h S t r e e t 
C a r r o l l , Iowa 

Dear S i r : 

Reference i s mads to your l e t t e r of A p r i l l 5 which 
s e t s out the f o l l o w i n g : 

" R e f e r r i n g to your o p i n i o n o f March 2 lf, 1959 addressed 
to Wm. Q. N o r e l i u a , County A t to rney of Crawford County , 
lev/a, may I have your a d d i t i o n a l o p i n i o n on the f o l l o w ­
ing q u e s t i o n s ; 

1. Assuming that that pa r t of D i s t r i c t A taken i n t o 
D i s t r i c t B had a s s e t s over and above i t s l i a b i l i t i e s , 
c o u l d not and would not those a s s e t s be used by D i s t r i c t 
A toward the payment of the share of the bonded i n d e b t ­
edness o f D i s t r i c t A owad by tha part l e a v i n g D i s t r i c t 
A? 

2 . If that par t o f D i s t r i c t A taken in to D i s t r i c t 
B had l i a b i l i t i e s which exceeded i t s a s s e t s , would the 
one year tax levy by D i s t r i c t B, to pay o f f t h i s i n d e b t ­
edness , be l e v i e d on a l l o f D i s t r i c t 8 or s imply that 
p o r t i o n taken over from D i s t r i c t A? " 

In r e p l y t h e r e t o ; 

The problems advanced by your l e t t e r are p r i m a r i l y one 
o f a d m i n i s t r a t i v e d e t e r m i n a t i o n and a p p l i c a t i o n c f S e c t i o n 
275»29> Cods I95i<j which p r o v i d e s t o - w i t : 

" IV i th in twenty days a f t e r t h * o r g a n i z a t i o n o f the new 
boards , they s h a l l meet j o i n t l y with the s eve r a l boards 
o f d i r e c t o r s whose d i s t r i c t s have been a f f e c t e d by the 

" o r g a n i z a t i o n of the new c o r p o r a t i o n or c o r p o r a t i o n s and 
a l l o f s a i d boards a c t i n g j o i n t l y s h a l l recommend to 
the s e v e r a l boards an e q u i t a b l e d i v i s i o n o f the a s s e t s 
o f the s eve r a l schoo l c o r p o r a t i o n s or p a r t s the r eo f and 
an e q u i t a b l e d i s t r i b u t i o n o f the l i a b i l i t i e s of such 
s choo l c o r p o r a t i o n s or p a r t s t h e r e o f among tha now schoo l 
c o r p o r a t i o n s . " 
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As p o i n t e d out in Qp i V A t t y . Qen. . 1956, page 7*+. when 
d i s t r i b u t i o n o f a s se t s are made, i t should be dons " e q u i t a b l y " 
keeping in mind the i n t e r e s t o f a l l those e f f e c t e d by the 
d i s t r i b u t i o n . The method as to how d i s t r i b u t i o n i s made, i s 
p u r e l y d i s c r e t i o n a r y with those charged to make the d i s t r i b u ­
t i o n based upon e x i s t i n g f a c t s . 

The a c t u a l f a c t d a t e r m i n a t i o n i s made by the boards and 
d i s t r i b u t i o n made based upon the e x i s t i n g f a c t s ; i f the boards 
can not agree as to the d i s t r i b u t i o n o f a s s e t s then S e c t i o n 
275»30? Code 195^ , becomes e f f e c t i v e which p rov i de s t o - w i t : 

" I f the boards cannot agree on such d i v i s i o n and 
d i s t r i b u t i o n s the mat te r s on which they d i f f e r s h a l l 
bs dec ided by Hi 3 ! n t e r c s t s d a r b i t r a t o r s , one s e l e c t e d 
by each board hav ing an i n t e r e s t t h e r e i n * and i f the 
number thus s e l e c t e d in even, then one s h a l l b«: added 
by the county s u p e r i n t e n d e n t . The d e c i s i o n of the 
a r b i t r a t o r s s h a l l be made in w r i t i n g and f i l e d with 
the s e c r e t a r y o f the new co rpo ra t i on } and any pa r t y 
to the p roceed ings may appeal there f rom to the d i s ­
t r i c t cou r t by s e r v i n g n o t i c e t h e r e o f on such s e c r e ­
t a r y w i t h i n twenty days a f t e r the d e c i s i o n i s f i l e d . 
Such appeal s h a l l be t r i e d in equ i t y and a decree 
ontered de t e rmin ing the e n t i r e mat t e r , i n c l u d i n g 
tho l e v y , c o l l e c t i o n , and d i s t r i b u t i o n o f any n e c e s ­
sary t a x e s . " 

The Supreme Court has on many o c c a s s i o n s s a i d tha t tha d i s t r i ­
bu t i on o f a s s e t s must ba made by the s p e c i a l t r i b u n a l c r e a t e d 
by law and has o f t en quoted from the case o f D i s t r i c t Two, o f 
v j q l a v. Pi a t r j e t Twp•• o f Audubon. *+5 Iowa 1C4, the f o l l o w i n g , 
" C o u r t s have no a u t h o r i t y to make t h i s se t t l ement or ad justment . 
F rank^Jn v. .^ f tg in^o 110 Iowa 702, oO N.W. '+325 Independent 
D i s t r i c t o f J e w e l l , v . C o n s o l i d a t e d D i s t r i c t of E l l s w o r t h , 232 
Iowa 992, 6 N.W, 2d cf/3- In the J e w e l l c a s e , supra , the c o u r t 
s a i d , i t w i l l n©t i n t e r f e r e wi th adjustment o f f i n ance s t h e r e ­
under un l e s s axtreme ha rdsh ip i s imposed upon tha t axpaye r . 
As a r e s u l t o f t h i s p o s i t i o n (and r i g h t l y so because each 
r e o r g a n i z a t i o n i s comp le te ly d i f f e r e n t from one another ) the 
Supreme Court has never set a guide because a l l to o f t en a 
gu ide becomes the s t a n d a r d . 

To hs lp e f f e c t u a t e the " e q u i t a b l e " d i s t r i b u t i o n o f a s s e t s 
and l i a b i l i t i e s , S e c t i o n 275»3l? Code 195&, p r ov ide s t o - w i t i 
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" I f necessa ry to e q u a l i z e such d i v i s i o n and d i s t r i ­
b u t i o n , the board or boards may p r o v i de for tho 
l evy o f a d d i t i o n a l t axes upon the p rope r ty o f any 
c o r p o r a t i o n or par t o f c o r p o r a t i o n and for the d i s ­
t r i b u t i o n o f the same so as to e f f e c t such e q u a l i ­
z a t i o n . " 

Here as i n the p r e v i o u s l y mentioned S e c t i o n s , there i s no 
l i m i t a t i o n p l a c e d upon the boards as to the amount o f tax to 
be l e v i e d i f the levy i s e q u i t a b l e , Qp. A t t y . Qer).«, 1956, 
page 7*+» 

In a d d i t i o n to the abova c i t e d c a s e s , your a t t e n t i o n i s 
d i r e c t e d to the f o l l o w i n g c i t a t i o n s which have proved to be 
h e l p f u l in i n s t a n c e s s i m i l a r to y o u r s . 

D i s t r i c t Twp. o f W i l l i a m s v. D i s t r i c t Two, o f J a c k s o n . 
j 6 iowa 216 
W i l l i a m s v. School D i s t r i c t . 12>+ Iowa 2 1 3 , 99 N.W. 732 
Pete r son v. Swan. 231 fowa 7J+5, 2 N.W. 70 
T a v l o r v . School D i s t o f G a r f i e l d . 97 F 2d 753 
E v e r e t t y. Independent D i s t . o f Rock Rap ids . 109 F . 697 
Gamble .v. Ru r^ l Independent D i s t . o f A U , i s q n , ikS F 113 . 
Go. A t t y . G e n , . 1925-1926. pase 2132 

The q u e s t i o n s propounded in your l e t t e r in a d d i t i o n to 
be ing h y p o t h e t i c a l , f a i l to make r e f e r ence as to what type 
a s s e t s or l i a b i l i t i e s you are conce rned . Another p o i n t should 
be brought o u t , we are not in tha p o s i t i o n to determine the 
l e g a l i t y of the d i s t r i b u t i o n so long as i t i s agreeab le to a l l 
o f those concerned and does not g e n e r a l l y t r a n s g r e s s any other 
s t a t u t e s which may become i n v o l v e d . 

T h e r e f o r e , at t h i s t ime , i t would be pu r e l y c o n j e c t u r a l 
on our pa r t to suggest any answers to the ques t i ons because 
they are mat te r s which are l e g a l l y on l y to be cons i de r ed by 
the boards in determing the d i s t r i b u t i o n of a s s e t s . 

Yours very t r u l y , 

{ 

TUT*; k vr 

THE0D0R W. REHMANN, J R . 
A s s i s t a n t A t to rney Genera l 



•HfAf>ft6:f&r Filing and payment by nonresident does not relieve withholding 
agent from his statutory primary responsibility, ( g ^ . ^ . ^ ^ "£ 

Mr. Leon N. Miller, Chairman 
Iowa State Tax Commission 
State Office Building 
Des Moines 9 , Iowa 

Dear Mr. f i l l e r : 

This is in reply to your request for an opinion relative to Section 

422 .16 of the 1958 Code of Iowa. 

Section 422.16/ subsection 1/ of the 195& Code of Iowa states 

" * * * , every withholding agent shall deduct and with­
hold in each calendar year * * * . ' 

Subsection 2 further states In part: 

"Withholding agents shall make returns upon the basis of 
each calendar year * * * . " 

Subsection 3 also states in part: 

17At the time of making such returns, the withholding agent 
shall pay to the commission the entire amount required to be with­
held * * 

Subsection 4 states in part: 

'Each nonresident shall make his returns and pay his tax 
upon the basis of the calendar year, **"^**7 r 

Subsection 5 states in part: 

"In addition to all other income subject to the tax herein 

April 17, 1959 

in part: 
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imposed, each nonresident shall report in his return ail income a 
portion of which is required to be withheld pursuant tothis section, 
including the portion so withheld. 

(Underlining by writer) 

It is definitely the intent of the Legislature to hold the withholding 

agent primarily responsible for the collection of the tax. This statute was 

copied from those of the states of New York and California and, at the time 

it was enacted, the proponents1 reason for its passage was to provide for 

the collection of the tax at the source to insure payment of the tax. 

The only way in which a withholding agent may be relieved from the 

withholding provisions have been set out In Section 422.17 of the 1958 

Code of Iowa. This section provides for the filing of bonds and securities 

with the State Tax Commission. 

WHEREAS, Section 422 .21 of the 1958 Code of Iowa provides 

that the taxpayer shall file and remit to the Commission on or before the 

last day of the fourth month after expiration of the tax year. It is to be 

noted that this section specifically refers to the taxpayer. 

Section 4 2 2 . 1 6 , subsection 2 , of the 1958 Code of Iowa, refers 

specifically to withholding agents and provides that the Commission may fix 

such times for the making of returns and the payment of the amounts withheld. 

THEREFORE, we hold that the primary duty under the statute is that 

the withholding agent must withhold and that payment by the taxpayer does 

not in of itself relieve the withholding agent of his statutory obligations. 

Very truly yours, 

RJB/ERF/fs 

Richard J . Brinkman 
Special Assistant Attorney General 



April 20 , 1959 

iV.r. Leon N. Millar, Chairman 
Iowa State Tax Commission 
State Office Building 
•)-ss koines 9 , Jov;3 

i^ar Mr. filter* 

This is to acknowledge receipt or your telter of April 13, 195), 

in which you request tha opinion of this department on the following 

problem; 

"On February 20 , 1938 the l«wa State Tax Commission 
adopted a resolution approving the present cigarette bond fom% 
with the addition of the following paragraph to the present farms. 

''To tha sentence 'This bond shall be effective for tha 
license year ending June 30 , 19 * add the following, 9and 
each successive license year untiT"Tancelle4.' 

"We have met with compliance to this resolution by all 
licensing authorities with the exception of the City of t>©$ koines, 
which has adopted the position that the Commission Is without 
authority la require other than annual bonds to be filed. 

" iveuld you kindly obtain an Attorney General's Opinion 
on the above stated problem1* 

The relevant statutory provisions of the 1933 Code of Iowa ars 

as fellows: 

•93.13 distributor's, wholesaler's, and retailer's permits. 

« * * * , 

'•3. Fees—expiration. A i l permits provided for In this 
chapter shall expire en June 30 of each year. Mo permit shall 
be granted &r Issued until the applicant shall have paid for the 
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period ending June 30 next, to tha Hate tax mm&Hstm or the 
city, town or county granting such permit, th© fees provided for it? 
this chapter. * * * . 

••** Ht * 

" 3 . Application—bond, Saltf permits shall be issued only 
upon applications accompanied by the fee indicated above, and by an 
adequate- bc;id as provided In section 9 5 . 14, and upon forms 
furnfjjhed by the commission upon written request. * * * » M 

*98 .14 Bonds. 

" 1 . Ho retail penult, stats peresilt, at fr-.»nufaciurs?'s perroit 
shall bs Issued wnt.ll i-*e applicant iharofor shsll file a bond, with 
yood anri sufficient surety, to b« approved by th* coswiaisslon or the 
body granting the permit, which bond shall be in favor of the state 
and for the benefit of the county> city, or town, as the case may be, 
and conditioned upon the pay mem of ia**ss, damages, Urns, penalties, 
and costs adjudged asains* tho penult holder for violation of any of 
?jie pro vision $ of this chapter. 

;*fald bunds shall be on forms prescribed by she conjr«l$sion 
and in the following amounts? 

« * * * •'• 

* 

The only Question to be determined Is whether the Iowa State Tax 

Commission* acting pursuant to the authority $ V ? M it by i h i above quoted 

Statutes, may require applicants for cigarette permits to file with the issuing 

authorities, bonds which are to remain in effect for longer than one year. 

Vm State Tax Commission, feeing an administrative ooiiy, has mbj 

such power as is ^iven It by statute; it can do no act unless authority for 

it exists in the law. In tho instant case, section 98 .14 (1 ) , supra, 

gives the Commission authority to prescribe the form of the cigarette permit 

bond. In the exercise of such authority, the Commission is necessarily 

http://wnt.ll
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;jiv2ii discretion as to the contents of such bend. So long as th* Commission 

in ihs gxarcise of such discretion acts within the statutes above set forth, 

no objection ma/ raised. 

It is true that section ;>S. 13 (3), supra, provides that a mw ptrmit 

shall, u#©n application, be issued sacft yaar. it does not, ho#av#r* raauira 

that a nsvv bond unist accompany each application. ?io purpose is served by 

requiring a nsw bond to bo filed eacn year, nor Is any statute violated by 

allowing an indefinite fcond to oe filed with tho Issuing body. 

It Is, therefore, s&a opinion of ihi3 department that the Stat* Tax 

Commission aetscJ properly in adopting lira resolution of February 20 , 19$$, 

i<a whisii you fofor in your him. 

Very truly yours, 

uichard J . Brinkntan 
Sp-seial Assistant Attorney Csjnoral 



7'm mm "abater part of tho yea;-"' as usod In Section 428.53, Code -3? 

Iowa 1 r a » a n * worts il»ar* ball 0^ the vaar. ^g-t.^+J:...^^, t •£* yyfo 1*1, 

April 21, 295v 

&lr. Pkhar i D. Iviorr 
Lacas Coun'.y Aisornay 
Charlton, Iowa 

ĵ fedr Ms'. &iom 

fhis to ac«jfw.vltidga your letair of .^aich 4, 1959 In which you 

r#quast an opinion iVu.o ;nis office as follows: 

'Contractor, an Iowa corporation with its principal ^la&3 J 
business s-vitliout Lucas County, «*Otf$d construction *quip:»<Hft into 
Lucas County about four or fi^o wonths prior so January X, 10 is'). 
lh& construction yqaisawmt was not within the County of tha con-
iraaar's principal pla»9 of business during sha year prfrudins 
Januavy 1, i v i i ? , nor has trosr# &aen any stowing by t!^ con-
iractor that, this specific; machintry was assessed In tto County ojf 
tha principal place of business in 1^53 or 1939, nor in any othsr 
County of Iowa. 

"Tiis Lucas County assessor assasssd this construction oquip* 
sTiont as it was within Lucas County on January 1, I93v . Con* 
tractor's sr,uip.!>i3m consists of jBacfeinwy pyrdasud and ffiov^a dimctfy 
into Lucas County ami construcilcn aqu iwnt owned for mm than 
$m y»:ar jpratedins January i , X$59. 

•'Contracts' has assented to tha Lucas County a*s*sscittni of 
the new construction equipment, but has challen^od the assessment 
of the u$ad sfiulpniont, maintaining that this equipment Is assessable 
only in th© County of tha contractor's principal place of business, 
or that if in th© w$at th© equipment was In some othar Iowa County 
more than six months of 1958, then tha used equipment -would be 
assessable in that County, but in no event would it be assessable 
in Lucas County as it was not within Lucas County for $i« monfe 
of tha year preceding. January I, X95 :>. 

"It is th* contention oi Lucas County that th* used equipms.it 
H atisssabic in Lucas County hseause the actual alius vm Lucas 
County C R January 1, 1959 and because the- equipment was within 

S7- y - -J w 

http://equipms.it
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Lucas County a greater part of tha year 1953 than in any other 
lam County, no shoeing bei«9 toade to the contrary. * * * . « 

Til® problem which you present is essentially one of interpretation 

of the provisions at Section 4 2 3 . 3 , Coda of Iowa (1958), which ?eads 

<3S follows: 

"Place listing, fyoneys and credits, notes, bi l ls, bonds, 
and corporate shades or stocks not otherwise assessed, Shall fee listed 
and assessed where the ovwie* lives, except as otherwise provided, 
and except that, if personal property not consisting of moneys, credits, 
corporation or ether shares el stack, or bonds, has been kept in another 
assessment district during the greater pari: <jf the year preceding the 
first of January, cr of the portion of that period during which It was 
corned by the parson subject t* taxation thsr^for, it shall be taxed 
whore it has been so kept/' 

The Cuprame Court of Iowa has naJ occasion to construe this section 

in the case of Capital Construction Ccuipany v. City of Pes Uotm$, 211 

tern 1228, 232* ti.r<. 4 7 6 (1931). In this case it was found tha? certain 

paving machinery >vas located Is Jacxson a«*t Clinton counties in 1928 until 

about duly 1st sf thai year, at #hich time th« machinery ms shipped to 

Illinois and kept there until returned to Iowa, tne corporation had its 

principal place of business In Des Moines. The Court stated: 9There is no 

showing that this machinery was in any particular taxing district of this 

state tar evsn In the State or Illinois) during the greater part the year 

preceding the first of January, 1929. * 

In order to make this statement, the Court must have construed the 

"greater part of tha year" to mean more than six months rather than the 

greater parted of time as between the various counties In *hicn it *vas 

physically located during the year. The Court held in this case that the 
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property was properly assessable in the sky where the mm offices mm 

located in spito of the fact that it had never foen there during the year 

preceding the first of January of the yaar of assessment. 

in ordinary language, the term "'create? part'* means mom than half 

of th* tetalr thus, whars the terra ''greater part of tha year" Is used in 

Section 4 2 8 . 8 , Code of Iowa (1958), you are advised that this mans the 

major pan of or mora than half of the year. In the situation outlined In 

your request, the ys*d construction equtoiwent is nrop^riy assassafete only 

In the assessment district In which is located tha contractor's principal 

place of business. 

Vr*ry truly yours, 

ftichard J . Srtnkman 
Soc ia l Assistant Attorney Serieral 

ndBsfs 

i 
{ 



• - • o h) s€ & i' /7 77 /: ; / s e s . , — 
(1) Conse rva t i on Commission - A u t h o r i t y to lease - The 

Commission has the a u t h o r i t y to l ease conces s i ons in s t a t e 
park a r e a s . v -

(2) County Conse r va t i on Board - A u t h o r i t y to lease -
The Board does not have the a u t h o r i t y to enter in to c o n t r a c t s 
for commercial o p e r a t i o n s , f # jg^Jt{ &<s&.&^*> 

A p r i l 2 1 , 1959 

Mr. Wi lbur A» Rush, C h i a f 
D i v i s i o n of Lands rk Waters 
S ta te C o n s e r v a t i o n Commission 
L O C A L 

Dear S i r : 

Your l a t t e r of A p r i l 10 , 1959 i s as fo l lows? 

"A County Conse rva t i on Board has mad-3 a p p l i c a t i o n 
to the S t a t e Conse r va t i on Commission for a c o n ­
t r a c t to operate a c o n c e s s i o n s e r v i n g m i s c e l l a n ­
eous r e f r e shments and tha s a l e o f m i s ce l l aneous 
merchandise at a s t a t e par£ a r ea in the County . 
At th--; meeting of the S ta t ' ; C o n s e r v a t i o n Commis­
s i o n he l d A p r i l 7 th the S t a t e C o n s e r v a t i o n Con -
m i s s i o n approved t h i s request p rov ided that iha 
Stat : ; Conse rva t i on Commission had l e g a l a u t h o r i t y 
to enter i n to such c o n t r a c t with the County Con ­
s e r v a t i o n Board and p rov i ded that the County 
C o n s e r v a t i o n Board had l e o a ! a u t h o r i t y to operate 
such a c o n c e s s i o n . 

The S ta t e Conse rva t i on Commission now r e s p e c t f u l l y 
r eques t s your o p i n i o n as to whether or not th^ 
S t ^ t c Conse r va t i on Conmiss ion has l3£ s-* a u t h o r i t y 
to grani a c once s s i on c o n t r a c t to a county c o n s e r ­
v a t i o n board . 

Tho Stat,? Conse r va t i on Commission a l s o r e s p e c t f u l l y 
r eques t s your o p i n i o n as to whether or not a county 
c o n s e r v a t i o n board i s a u t h o r i z e d under Chapter 111A, 
Coda of Iowa 195S? to opera te a commercial o p e r a t i o n 
such as a s t a t e par t c o n c e s s i o n in an Iowa s t a t e 
p a r k . " 

S e c t i o n 111.25} Code o f Iowa i s as f o l l o w s : 

" 111 .25 Leases . The commission may, with the a p p r o ­
va l o f the execu t i v e c o u n c i l , l ease for p e r i od s not 
exceed ing f i v e yea r s such p a r t s o f the p roper ty 
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under i t s j u r i s d i c t i o n as to i t may seem a d v i s a b l e . 
A l l l e a se s s h a l l r e se rve to the p u b l i c of the s t a t e 
the r i g h t to enter upon the p rope r ty leased for 
any lawful p u r p o s e . " 

There i s nc r e s t r i c t i o n conta ined in the above s e c t i o n 
and t h e r e f o r e I am of the o p i n i o n that the S ta te Conse rva t i on 
Commission has the a u t h o r i t y to lease the concess i on to a 
county c o n s e r v a t i o n board . 

I have examined Chapter 111A p e r t a i n i n g to County 
c o n s e r v a t i o n boards , pay ing p a r t i c u l a r a t t e n t i o n to S e c t i o n 
l l l A A (7) which 'p rov ides as f o l l o w s : 

' " 7 * To charge and c o l l e c t reasonab le fees for the 
use of such f a c i l i t i e s , p r i v i l e g e s and conveniences 
as may be p rov ided and f o r admiss ion to amateur 
a t h l e t i c c o n t e s t s , demons t r a t i ons and e x h i b i t s e,nd 
e the r noncommercial e v e n t s . " 

Th i s, however, i s on ly a u t h o r i t y to charge and c o l l e c t f ees 
and i s not a u t h o r i t y for the boards to enter- c o n t r a c t s for 
commercia l o p e r a t i o n s . Because of the unusual nature of the 
a u t h o r i t y here contemplated by the board ; i t would be necessa ry 
that such a u t h o r i t y be g r an ted in the most c l e a r and d i r e c t 
manner., 1 f i n d no such g rant and t h e r e f o r am o f the o p i n i o n 
that a county c o n s e r v a t i o n board can not enter in to c o n t r a c t s 
for commercia l o p e r a t i o n s . 

Yours t r u l y . 

JAMES H. GRITTON 
A s s i s t a n t At torney Genera l 

JHGrkvr 



o f execut i ve o f f i c e r are i n compa t i b l e . £ ( U j ^ ^ « £ 

A p r i l 21 , 1259 

M r . G. A . Cady 
F r a n k l i n County A t to rney 
Hampton, Iowa 

Dear Mr . Cady: 

T h i s i s to acknowledge r e c e i p t o f your l e t t e r o f A p r i l 17* 
1959, which reads as f o l l o w s : 

" I an r eques t ing an o p i n i o n from your o f f i c e concern ing 
Sec t i ons 1I1A.2 and U1A.*», subsec t i on 6, o f the 1958 
Code o f Iowa. 

" S e c t i o n I11A.2 p rov ides tha t members o f the county 
conse r va t i on board a r e to serve w i thout compensation, 
and Sec t i on I l l A . 1 * , subsec t i on 6, prov ides that the 
county conse rva t i on board i s au tho r i z ed to employ and 
f i x the compensation o f an exe cu t i v e o f f i c e r who s h a l l 
be r e spons i b l e to the county conserva t i on board f o r the 
c a r r y i n g out o f i t s p o l i c i e s . The county conse r va t i on 
board o f f r a n k l i n County has appointed one o f I t s mem­
bers as temporary e x e cu t i v e o f f i c e r , and I t i s my under* 
s tand ing tha t they intend to compensate him f o r h i s s e r v ­
i c e s * I would l i k e to have an o p i n i o n from your o f f i c e 
as to whether o r not one o f the board members can serve 
as on execu t i v e o f f i c e r and r e c e i v e compensation f o r 
h i s s e r v i c e s i n v iew o f 111A.2 o f the Code." 

In r e p l y t o your ques t i on I am o f the o p i n i o n that membership 
on the county conse r va t i on board p rov ided f o r In Sec t i on 1 I IA .2 
and the p o s i t i o n o f e xecu t i v e o f f i c e r o f s a i d board p rov ided 
f o r i n S e c t i on 1 I 1A . M 6 ) a re incompa t ib l e , and that due to the 
supe r v i so r y c apac i t y which the board must have over i t s execu­
t i v e o f f i c e r , one person cannot serve In both c a p a c i t i e s . 

I am f u r t h e r o f the o p i n i o n tha t a member o f the county con­
s e r v a t i o n board can r e ce i v e o n l y h i s a c t u a l and necessary ex­
penses Incurred In the performance o f h i s o f f i c i a l d u t i e s , as 
p rov ided f o r in S e c t i on I 1 IA .2 . 

Yours t r u l y , 

JAMES H . GRITTON 
A s s i s t a n t At torney General 

JJ-iG: troh^ 

. c ? - u - an 



SCHOOLS* Reorgarti zat ion — A p e t i t i o n under S e c t i o n 2 7 5 - 1 7 , 
Code 195&« should not c o n t a i n statement showing the proposed 
schoo l house 3 i t e ^ / ( ^ ^ ^ ^ ^ < $ ^ t gU*Lri«> I 

A p r i l 2 2 , 1959 

Mr. D. E . Sk i ve r 
Osced l a County At to rney 
S i b l e y S t a U Bank B u i l d i n g 
S i b l e y , Iowa 

Dear Mr. Sk iverx 

T h i s i s to acknowledge r e c e i p t o f your l e t t e r o f A p r i l 
18, in which you informed us that you adv i s ed the County 
Board o f Educa t i on tha t i t would not be p roper under S e c t i o n 
275*12 to i n c l u d e in the p e t i t i o n a?statoment showing the 
proposed schoo l s i t e . 

In r e p l y t h e r e t o * 
r' . • 

It i s fundamental tha t schoo l d i s t r i c t s are c r e a t u r e s 
o f s t a t u t e and the s t a t u t e s must be s t r i c t l y construed-! 
( cases c i t e d t h e r e i n ) O P . A t t y Sen . 1956, page 195* A d e p a r ­
tu re from the manditory s t a t u t o r y requ i rements as set out 
i n S e c t i o n 275«12, Code 1958, would be a de fec t i n the p e t i ­
t i o n and such de fec t might be c o n s i d e r e d s u b s t a n t i a l and 
m a t e r i a l depa r tu re from the s t a t u t e , thus f a t a l to the 
schoo l r e o r g a n i z a t i o n . St;ate ex r a j , f l f B rr jngtor^y. Qommunity 
School B i s t r i c t o f S t . A n s s a r . 2¥7 Iowa 1157. 7b N.W. 2d b6 . 

As to the parsons who seem to ob j ec t to tho f a c t tha t 
the schoo l s i t e l o c a t i o n i s not i n c l u d e d i n the p e t i t i o n , i t 
ha® been a matter o f long a d m i n i s t r a t i v e s t and ing by appea l s 
under Chapter 290, Code 1958. tha t the " g e o g r a p h i c a l l o c a t i o n " 
r e f e r r e d to i n S e c t i o n 297-1» Code 1958, s h a l l mean a p p r o x i ­
mate ly the g eog r aph i ca l c a n t e r o f the schoo l d i s t r i c t . Thus 
as a matter o f law the schoo l house has to be i n the a p p r o x i ­
mate c en te r o f the d i s t r i c t and such a statement i n the p e t i ­
t i o n would be u s e l e s s and as i n d i c a t e d f a t a l to r e o r g a n i z a t i o n . 

. T h e r e f o r e , w® are s u b s t a n t i a l l y i n f u l l accord with tho 
a d v i c e you gave the County Board o f E d u c a t i o n . 

Your© very t r u l y , 

( -

THE ODOR W. REHSJANN, J R . 
T&Rjkvr A s s i s t a n t A t to rney Genera l 
c c i Paul Johnston 

£78 - 0 Q 



OoaUt; rt> r/osj/i las*:. 
fieierjiuijii^^ an act of the 
L e g i s l a t u r e i s a j u d i c i a l f u n c t i o n . ( ^ y ^ ^ , ^ 

A p r i l 22, 1959 

Hon. Jack Ml 1 l e r 
Senate Chamber 
B u i 1 d I n g 

My dear Jack} 

Th i s w i l l acknowledge r e c e i p t of yours of the 9 th I n s t . 

in which you wrote the f o l l ow ing } 

"I acknowledge your o p i n i o n dated A p r i l 6 , 
1959, w i th respect to the M i l l e r and P r e n t i s 
amendment dated February 18, 1959. 

"As | read the o p i n i o n , I i n t e r p r e t i t to 
mean that any proposed c o n t r a c t i o n of the base 
f o r monies and c r e d i t s tax would c o n s t i t u t e an 
' impa i rment ' of c on t r a c t i nso f a r as the Korean 
bonus bondholders are concerned. 

" I f t h i s be t r u e , then I would r e f e r you to 
Senate F i l e 453 o f the 1957 l e g i s l a t u r e , which 
changed Chapter four hundred twenty-n ine by 
adding the f o l l o w i n g new s e c t i o n : 

" ' A l l n o n - i n t e r e s t bea r ing moneys and c r e d i t s 
and accounts r e c e i v a b l e s h a l l be exempt. ' 

" T h i s would appear t o represent a s u b s t a n t i a l 
c o n t r a c t i o n of the base f o r the moneys and 
c r e d i t s t ax , somewhat l i k e the M i l l e r and P ren ­
t i s amendment dated February 18, 1959. Acco rd ­
i n g l y , I would apprec i a t e your o p i n i o n on the 
v a l i d i t y of the 1957 amendment above r e f e r r ed 
t o . " 

In r e p l y there to I would adv i se you tha t In c o n s i d e r a t i o n 

of c o n s t i t u t i o n a l ques t i ons I d i f f e r e n t i a t e as between a b i l l f o r 

an ac t and the act i t s e l f . What may have been my view o f the 



/ 

Hon. Jack M i l l e r - 2 - A p r i l 22, 1959 

c o n s t i t u t i o n a l i t y of the proposed Senate F i l e 453 is now sub­

merged and c o n t r o l l e d by the f o l l o w i n g from the case of S ta t e v . 

Board of E q u a l i z e r s , 84 F l a . 592, 94 So. 681 , 683: 

"Every law found on the s t a t u t e books Is p r e ­
sumpt ive ly c o n s t i t u t i o n a l u n t i l dec la red o t h e r ­
wise by the cour t . . . The r i g h t to d e c l a r e an 
ac t u n c o n s t i t u t i o n a l i s p u r e l y a j u d i c i a l power 
and cannot be e x e r c i s ed by the o f f i c e r s o f the 
execu t i v e department under the gu ise of the ob­
servance of t h e i r oath of o f f i c e to support the 
C o n s t i t u t i o n . 

Th is a p p l i e s to Senate F i l e 453 as i t now e x i s t s as an 

ac t of the L e g i s l a t u r e . 

Very t r u l y yours , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t At torney General 

0S:MKB 



T A X A T I O N : Property tax exemptions - (1) Ki l led, processed and frozen turkeys are not exempt 
from taxation under the provisions of Section 427.1(13), Code of Iowa (1958). (2) Property held 
by a warehouseman is to be assessed to the owner thereof unless the warehouseman fails to 
furnish the statement provided for in Section 428.18, Code of Iowa (1958), in which event said 
property is to be assessed to the warehouseman. (Brinkman to Neuzi l , Johnson Co. Atty., 
4/23/59) #59-4-30 

Apr i l 23, 1959 

Mr . Ralph L. Neuzil 
Johnson County Attorney 
603 Iowa State Bank & Trust Building 
Iowa City, Iowa 

Dear Mr . Neuzi l : 

This is to acknowledge receipt of your letter of March 27, 1959, in which you inquire 
whether an opinion dated January 26, 1959, directed to you, is applicable to the following: 

"Question No. 1. Frozen turkeys, title to which has never left the 
person (or entity) who harvested and stored the turkeys, which such 
turkeys are stored in a public warehouse under receipts and records 
specifically evidencing the fact that title is held by such a person? 

"Question No. 2. Frozen turkeys, while the turkeys are stored in a 
public warehouse, after title has been transferred from such a 
person as described in Question 1 to another person such as a 
wholesale or retail grocer?" 

I take your question to be whether kil led, processed and frozen turkeys stored in a public 
warehouse, title remaining in the person who raised such turkeys, constitute "agricultural produce 
harvested by or for the person assessed within one year previous to the l isting" within the 
meaning of Section 427.1(13), Code of Iowa (1958). I further assume your question to be that: 
If such property is taxable, to whom is it assessable? 

Section 427.1(13), Code of Iowa (1958) reads as follows: 

"427.1 Exemptions. The following classes of property shall 

not be taxed: 

"13. Agricultural produce. Growing agricultural and 
horticultural crops and products, except commercial orchards and 



vineyards, and all horticultural and agricultural produce harvested 
by or for the person assessed within one year previous to the 
listing, all wool shorn from his sheep within such time, all poultry, 
ten stands of bees, honey and beeswax produced during that time 
and remaining in the possession of the producer, all swine and 
sheep under nine months of age, and all other livestock and fur-
bearing animals under one year of age." 

As stated in the opinion of this office dated January 26, 1959, to which you refer in your 
request, one concept which is to be kept in mind when construing statutes which provide for a tax 
exemption is that such statutes are to be construed strictly in favor of taxation and, i f there is any 
doubt upon a particular question, it must be resolved in favor of taxation and against the 
exemption. 

It is the opinion of this office that the kil led, processed and frozen turkeys to which you 
refer are not exempt from taxation as "horticultural and agricultural produce harvested" within 
the meaning of the term as used in Section 427.1(13), Code of Iowa (1958), for tax reasons. 

Initially, in accordance with Section 4.1(2), Code of Iowa (1958), words are to be 
construed according to the context. It is to be noted that Section 427.1(13) supra, provides an 
exemption for "growing agricultural and horticultural crops and products, * * *, and all 
horticultural and agricultural produce harvested by or for the person assessed within one year 
previous to the listing", and that such section also provides for an exemption for poultry, swine 
and sheep under nine months of age, and other livestock and fur-bearing animals under one year 
of age. If it was the intention of the legislature to include animals of any type within the meaning 
of the terms "agricultural products" and "agricultural produce", the further exemptions for 
poultry, swine, sheep, etc., would mean nothing and would be pure surplusage. In addition, i f 
such a construction was placed upon the terms "agricultural products" and "agricultural 
produce", swine and sheep over nine months of age and other livestock and fur-bearing animals 
over one year of age would be exempt, a construction which would obviously violate the 
intentions of the legislature. It is elementary that statutes must be construed in such a manner so 
as not to attribute a useless act to the legislature. Crawford v. Iowa State Highway Commission. 
247 Iowa 736, 76 N.W.2d 198; Leversee v. Reynolds. 13 Iowa 310. 

Secondly, the Iowa State Tax Commission ruled on November 15, 1948, that an 
exemption under Section 427.1(13), supra, ceases when the exempt item has been processed. 
Your letter o f January 7, 1959 indicates that the turkeys in question have been processed. The 
1948 ruling is of long standing and has not been overruled.. As stated in the opinion o f this 
office dated January 26,1959, relating to this subject, "It is a well known principle that 
administrative interpretations are often entitled to and are given much weight, particularly when 
they have been in force for a considerable time. School District of Soldier Township, Crawford 
County v. Moeller. 247 Iowa 239, 73 N.W.2d 43 . " 

It is not necessary to consider whether ordinary and approved usage of the words 
"agricultural produce harvested" includes the ki l l ing, processing and freezing of turkeys, since it 



is obvious from the context in which the words are used that the exemption is not meant to apply 
to animals. 

Having determined that the kil led, processed and frozen turkeys to which you refer are 
taxable, it is now necessary to determine to whom they are assessable. 

The following sections of the Code of Iowa (1958) are relevant to this problem: 

"728.16 'Merchant' defined. Any person, firm, or corporation 
owning or having in his possession or under his control within the 
state, with authority to sell the same, any personal property 
purchased with a view to its being sold, or which has been 
consigned to him from any place out of this state to be sold by him 
within or without this state, except a warehouseman as defined in 
section 542.58, shall be held to be a merchant for the purposes of 
this title." 

"542.58 Definitions. In this chapter, unless the context or 
subject matter otherwise requires: 

"'Warehouseman' means a person lawfully engaged in the 
business of storing goods for profit." 

"428.18 Warehouseman to file list. A warehouseman as 
specified in section 428.16 shall, upon request, file with the 
assessor a written statement showing all property in his possession 
belonging to another subject to taxation, and the name and address 
o f the person, firm, corporation, or estate to which it belongs." 

"428.19 Warehouseman deemed owner. If said 
warehouseman fails to furnish such statement all property in the 
possession of the warehouseman belonging to another subject to 
taxation, shall be deemed to be owned by the warehouseman for 
the purpose of taxation, and he shall be liable for taxes thereon." 

"428.4 Personal property-real estate-buildings. Property 
shall be taxed each year, and personal property shall be listed and 
assessed each year in the name of the owner thereof on the first day 
of January. * * *." 

It is apparent from the above sections that i f the cold storage plan to which you refer is a 
warehouseman within the meaning of Section 542.53, Code of Iowa (1958), the assessor should 
ask for the list o f owners of the property in the warehouse as provided in Section 428.18, Code of 



Iowa (1958), and, i f such list is furnished, the property would be taxable to the owners. If no list 
is furnished, the warehouseman is deemed to be the owner for purposes of taxation. 

Very truly yours, 

Richard J . Brinkman 
Special Assistant Attorney General 



SCHOOL'S 'Reorgan i zat i on - - Board o f Directors of o l d schoo l 
d i s t r i c t s can e x e r c i s e t h e i r power under S e c t i o n 297« l5 u n t i l 
J u l y 1. fo1 lowing the e l e c t i o n o f r e o r g a n i z a t i o n under Chapter 

Mr. C h a r l e s 0- Ga r r e t son 
Henry County A t to rney 
100£ South tfain S t r e e t 
Mt. P l e a s a n t , Iowa 

Dear S i r s 

Rece i p t i s acknowledged o f your l e t t e r o f A p r i l 21 
which s e t s out the f o l l o w i n g : 

" *A r u r a l independent schoo l d i s t r i c t has not 
been h o l d i n g schoo l f o r some t i m e . A proposed 
new community schoo l d i s t r i c t was approved by 
the v o t e r s on March 3 1 , 1959* and i n c l u d e d a l l 
o f th© r u r a l independent d i s t r i c t . The Board 
o f D i rector© o f the newly r eo rgan i zed community 
d i s t r i c t was e l e c t e d on A p r i l 2 0 , 1959«* 

I have the f o l l o w i n g q u e s t i o n s . 

1. Can the Board o f D i r e c t o r s o f the r u r a l 
d i s t r i c t d i spose o f tha s i t e , b u i l d i n g and c o n ­
t e n t s p r i o r to J u l y 1, 1959* on t h e i r own motion 
when the school ha© been c l o s e d for over two 
y e a r s . 

2 . Under the above f a c t s c o u l d the d i r e c t o r s 
o f the r u r a l d i s t r i c t d i s p o s e o f the s i t e , b u i l d ­
ing and con ten t s p r i o r to J u l y 1, 1959« when the 
schoo l has been c l o s e d f o r on l y one year without 
a s p e c i a l e l e c t i o n between now and J u l y 1, 1959, 
i n the o l d r u r a l d i s t r i c t . 

3» In o the r words, when a new d i s t r i c t has been 
approved by the vo t e r s on March 31» 1§59» i s the r e 
a n y t h i n g i n the r e o r g a n i z a t i o n laws to prevent a 
r u r a l d i s t r i c t i n c l uded i n the newly r eo rgan i zed 

. d i s t r i c t from do ing any ac t a u t h o r i z e d by s t a t u t e 
f o r s a l e o f schoo l house s i t e s p r i o r to J u l y 1, 
1959j when the now Board o f D i r e c t o r s o f the com­
munity schoo l d i s t r i c t o r g a n i z e s . " 

In r e p l y t h e r e t o j 

A p r i l 2 8 , 1959 



Mr. C h a r l e s C« G a r r e t s o n - 2 - A p r i l 2 8 , 1959 

It i s fundamenta l , the r e o r g a n i z a t i o n o f schoo l d i s t r i c t s 
i s p r e s c r i b e d by S e c t i o n s 275.12 to 275*23, Code 1958. The 
f a c t tha t the e l e c t o r s o f two d i s t r i c t s have e l e c t e d to o r g a n i z e , 
the p l an cannot be e f f e c t u a t e d u n t i l J u l y 1, f o l l o w i n g such 
e l e c t i o n . U n t i l that d a t e , the two d i s t r i c t s remain sepa ra te 
and complete as e n t i t i e s . (Rehmann to S t u r g e s , March 19» 1959) 

In accordance with S e c t i o n 297*15. Code 1958, the s choo l 
board has the a u t h o r i t y to s e l l a schoo l b u i l d i n g and s i t e 

rov ided the school was permanent ly c l o s e d by a c t i o n o f the 
oard more than two y e a r s p r i o r to tha s a l e , and was not t em­

p o r a r i l y c l o s e d on account o f smal l a t t endance . Max,we 11 v . 
C u s W . 238 Iowa 1306, 30 N.W. 2d 177-

The answer to your f i r s t q u e s t i o n i s a f f i r m a t i v e p rov i ded 
the p r e r e q u i s i t e s as set out above are met. 

Your a t t e n t i o n i s d i r e c t e d to S e c t i o n 278*1, Code 1958, 
which p r o v i d e s t o - w i t . 

•'The vo te r s at the r e g u l a r e l e c t i o n s h a l l have power 
tos 

* * * * 
2. D i r e c t the s a l e , l e a s e , or o the r d i s p o s i t i o n 
o f any schoolhouse or s i t e or o ther p r ope r t y be ­
l ong ing to the c o r p o r a t i o n , and the a p p l i c a t i o n 
to be made o f the p roceeds t h e r e o f . " 

Thore i s no th ing to p revent the s a l e o f a schoolhouse or 
s i t e p r i o r to the e x p i r a t i o n o f the two year p e r i o d p r o v i d e d , 
i t i s s o l d under the p r o v i s i o n s o f S e c t i o n 2 7 o . l Sub sec t i on 2 , 
Cod© 195B, sub ject to the s t a t u t o r y r i g h t o f the owner to e x e r ­
c i s e h i s o p t i o n to r epu rchase . O P . Atty, Qefl. f 195*+* page 3 8 . 
( cases c i t e d t h e r e i n ) . 

The answer to your socond q u e s t i o n , t h e r e f o r e i s n e g a t i v e . 

There i s no th ing in Chapter 275*. Code 1958 d e a l i n g with 
r e o r g a n i z a t i o n that p r even t s the now e x i s t i n g schoo l d i s t r i c t 
to e x e r c i s e th© powers i t now has . Thus under the d o c t r i n e o f 
e^press i f i un iu s e s t e .xcluslo a l t e r j u s . the answer to your t h i r d 
ques t i on i s n e g a t i v e . 



Mr. C h a r l e s 0 - G a r r e t s o n - 3 - A p r i l 2 8 , 1959 

Yours very t r u l y , 

THEODOR S. REHMANN, J R . 
A s s i s t a n t A t to rney Genera l 

TWRikvr 

• ) 

i , ' 



l^mim<^€:'- T.-Vt»7iOftl; ^ f e r i ^ t ^ ' ' ^ * 4 ^ V,teu«e veteran 
^fog-prior ta tha titua trte duart of ^uparvteors pas^a* an tte c»aiiR, the claim 

Mr. Loot* f i l l e r 
Chato'tan 
Iowa Slate tax Cwm;tevlm 
L o c a l 

f«r. f i l ter. 

This la to acknowledge receipt of your letter of Search 9 , 1959 , in 

which you raquast tha canton of this aeoartneitt on whether a military service 

tax credit may be allows*, to a ipanish-Afr ican V.-M veteran who dted in i'-ay* 

pti-it? u tiia time when tht Siwd of .viipen^isuri iMusad on this clata. 

Your a&mtiun is directed to the fallowing provisions of th© iV.';-?; 

£#de of Iowa; 

'•''427.3 & Hilary ssrvice—sxeraptlcna. The 
foltawino, axetapUons from taxation shall be aifowttd. 

" 2 . Tilt j&roptrty, not to exceed aightaen hundred 
dollars to taxable value, and poll ta* of any honorably dis­
charged soldier, sailor, marina or nurstt of the war with 
>pain, Tyler dangers, Colorado volunteers in the war of tha 
rebellion, 1861 to XS65, M a n won* Chinese re ik i 
c-xjpsdUlcn er the Philippine insurrection. 

« 

*427 ,5 Reduction—diichargs of racard—oath. 
Any person named In section 4 2 7 . 5 , provided he l» a 
resident of ami domiciled in the stats of Iowa, shall receive 
a reduction equal to his exemption, to be mate from any 

5J-Y-3?-



uson N, W; lifer 

property ovited by such psr&on ano1 o%»i§rsatad ay hia hy procesdiny 
as hereafter ^revised, in enter to he eitgiola to receive s.alo 
exemption or reduction the person claiming ame shall have had 
recorded in the office of the county recorder of tb* county in stolen 
he shall clairi exemption or reduction, tha military certificate of sat­
isfactory service, ©refer transferrins ta inactive status, msarvfc, 
mtireimnt, or ordsr cf separation from service, or honorable 
dbehar@o of tho person claiming or through whom is claimed sak: 
exemption* in the event said eviitence of intisfactary ssrvie*, 
separation, refcireitient, furlough to reserve, inactive statu?-, or 
honorable tUseharas l i lost he may r&cord in lieu of the iarrse, a 
certified copy thereof. Said person shall file with the city or 
county assessor, m the ca»e may be hl& clahit for excugiMdR or 
m o t i o n in i&m% under oath, which claim shall ml out the fact 
that lis i£ a retiiaent of arid ca&icita? in the O&e of 1<M&, and a 
person within the tares of section 4 2 7 . 3 , m$0ive tho volume 
and page on Wfhfeh the certificate i;f misfactory service, oraet of 
separation, retir&raent, furlough to reserve, inactive sfcafcu$, ur 
ticuKwabfe discharge or c^rtlfteci copy there sf is recorded in the1 

office of the county recorder, ami may include the designation of 
the property which he desires exemption or w&Kftion to 
he rnsufe, and shall further state that he is the equitabfc* and less! 
owner of tho •jrop&rty &$f goatee therein. The ftj£a&sar shall 
tabulate and cfeiiver or fiio said claims with the county auditor, 
having hla ftftowaefiottlofi* f a allowance or dl&allowanct fn&>r.»c& 
Ihsre-^. hi case tha owuer of the property is in active service in 
any of the anaed fotcei of tht UnftaU .>tnto& or of this state* 
incltsoins the nurses' corps of ths state or of the United states, 
salt! da ta may be executed and delivaraii or filed by tha owner's 
spouso, parent, child, brother, or sister, or by any person who 
raay represent him under of attorney. Ho person may elato 
a reduction or exemption In :r>ure than one county of thy stale, ana* 
if no ctesignatfoft is mass the exemption $baU apply to the mnw~ 
»tead, if any.-

*427 ,6 AilowMce—continuing effaclivenesi. :.:.aie 
claim for exesiftion, if filed on or before July 1 of any year and 
aliened by th** board of supervisors, shall be effective to secure 
m exc-mptlor, oafy fur the yoar in which such ttmm&lm is filed. 

•' Any i&tim whose claim is denied under th© provisions 
of this chapter usay appeal fwws the action of the board of super­
visors in the district court of the county in which sale claimed 
military service tan sumption i% situated by giving written notice 
of such appeal to the county auditor of said county within twenty 
days torn the- data of mailing of notice of such action by the board 
of &ujWtfisori*.fc 



Ut, Um U, f i l ter ' * 3 • April 2<$, 1959 

tt H mm from the above sia&tory provisions that certain rcqutfeuient& 

oust be o « t by a vtteran fcefara the axafflpUcct provided for in section 42?»3 

tupra, may be allowed. 

Tha eU&a&nt tmt«t fee a tmtm whoso military service comas within the 

teras af section 427 3 >opra, ho xauat be a resfc&nt and sfealcikd in the state, 

he fHUit haw recanted a military certificate of service or tilscbajge record, and, 

unless the? ©xsmj&ioit is on the haemteacf, Must designate the property on which 

th© $mm$ii<ffl i i ef ataiftd* amf he nutst fa& either the te^al or eqoitabis ®m&t 

of tha property* 

Irs the a^ene® of any «s& of tih® above ftttpfomeate* tha eiaim raasi IK? 

djfiied. 

Tte $»arcf of iiipervtsars, frees July 1 te August 1, acts in the nature 

sf a f tester of fast on * l i ctai&s for i ^ ^ l o n . If the B&ard finite that the facts 

htm,<td in appl&aiion & mi exi& sfc tho time it fevfew* the claim, it mut 

thm <*isaMow ft, 

According to the facts sutotitteci, the veteran claiming the e*&H$£f« 

died prior to the th-m Bean? of supervisors revlo^ed his claim. The Attornc-/ 

G«nani> has prevtau&ly held in an official opinion dmti ftovembair 14 , 

that the control iir»& gate In (&termlnin§ whether a claimant mt*eU ail statutory 

requhoBienta is the Me m which the £aard of ^upctvisett parses on the etaiffl, 

or should havt a*&se($ m the claim. 

It 1$ evident that tha veteran herein did not n»et th& itatotory t&tuitemente 

at the- time the Board cornered the claims tee at that time he wm aecea*ef<. 



c/;r. Lew U. Miller - 4 - j&jsril 2 8 , 

Von are advised, therefore, that in the oplnten of this office, the 

veteran to wham you refer In your fetter is not entitled to the Military Service 

Tax Ejoefiipfcloit. 

Von? truly yours, 

fiichard J„ Btiakmm 
Special Assistant Attorney Semis) 

tiJS/AVrVbjf 

) 



Expense of commiss ioners appo in ted by the Governor under 
the p r o v i s i o n s of Chap. 67, Code 1 9 5 8 , i s not payable out o f 
the $ 5 0 , 0 0 0 a p p r o p r i a t e d by S. J . R. 8 nor is any money a v a i l ­
ab l e under Chap. 67 f o r such expenses . ^<rf j ^ ^ , 

A p r i l 2 9 , 1359 gq~Lf-

Mr. Glenn D. S a r s f l e i d 
S ta te Comptro l l e r 
B u i l d i n g 

Dear S i r i 

Th is w i l l acknowledge yours of the 14th i n s t . in which 

you submit ted the f o l l o w i n g : 

" S e c t i o n 6 7 . 1 2 , Code o f Iowa, 1958, reads as 
f o l l o w s : 

" ' 6 7 . 1 2 Compensation o f commlss loners . Sa id 
commissioners s h a l l each r e ce i v e f o r the time 
a c t u a l l y employed In the performance of t h e i r 
d u t i e s the sum of ten d o l l a r s per day, which 
sum s h a l l be pa id out of any unappropr iated 
funds in the s t a t e t r e a s u r y . ' 

"Senate J o i n t Re so lu t i on 8, Acts of the 5 8 t h 
General Assembly, p rov ides an a p p r o p r i a t i o n of 
$50,000.00 from the Motor V e h i c l e Fue l Tax Fund 
to c a r r y out the purpose and in t en t of s a i d 
A c t . Th i s Act was approved by the Governor on 
February 18, 1959, and pub l i shed February 26, 
1959. 

"One of the commissioners r e f e r r e d to under 
s e c t i o n 67.12 of the code has submitted an ex­
pense account f o r the pe r i od January 26, 1959 
through March 10, 1959 In connect ion w i th h i s 
d u t i e s under Chapter 6 7 . 

"I r e s p e c t f u l l y request an o p i n i o n as to whether 
t h i s expense account , or any pa r t of i t , may be 
pa id by Senate J o i n t R e s o l u t i o n 8 , Ac ts of the 
58th General Assembly, or i f i t may be pa id under 

' the a u t h o r i t y vested in Se c t i on 67 .12 , Code of 
Iowa, 1958, o r from any o ther s t a t e f u n d s . " 

i 



Mr. Glenn D. S a r s f i e l d A p r i l 29, 1959 

In r e p l y the re to I would adv i s e as f o l l o w s . Sec t i on 

67 .12 , Code 1958, quoted by you, was not repealed by Senate 

J o i n t Reso lu t i on 8 . I t p rov ides tha t commissioners appointed 

under Chapter 67 f o r t ime employed s h a l l r e ce i ve the sum o f 

$10 .00 per day f o r the performance of t h e i r d u t i e s . The c l a i m 

Involved here I s tha t o f a commissioner appointed under the p r o ­

v i s i o n s of Chapter 67 . No p r o v i s i o n i s made in that chapter 

f o r payment o f expenses Incurred thereunder . The o n l y payment 

au tho r i z ed to be made to the commissioners so appointed i s that 

prov ided by Sec t i on 67 .12 , t o - w i t , $10.00 per day. 

Tha a p p r o p r i a t i o n of $50,000.00 made by Senate J o i n t 

R e s o l u t i o n 8 was made by p l a i n Imp l i c a t i on to the committee 

c rea ted by the J o i n t Re so lu t i on f o r such expense as such commit 

tee au tho r i z e s or such as may be au tho r i z ed by the Budget and 

F i n a n c i a l Cont ro l Committee a f t e r J u l y 1, 1959. The c l a i m of 

the commissioner here In rev iew does not a r i s e o f any a u t h o r i z e 

t l o n made under S. J . R. 8 and the l e g i s l a t i v e committee t h e r e ­

under . Thus, the a p p r o p r i a t i o n of $50,000.00 Is not a v a i l a b l e 

f o r the payment o f the c l a i m made. 

Very t r u l y yours , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t At torney General 

0S:MKB 



MOTOR VEHICLES'. -=ticEN'S-E-S'^tilMQfti*""' A minor, n o t w i t h s t a n d i n g 
the f a c t t h a t such minor i s m a r r i e d , must secure the r e q u i r e d 
s i g n a t u r e s on an a p p l i c a t i o n f o r a. $iuden't& f^y^'ty^ 
o p e r a t o r ' s l i c e n s e or i n s t r u c t i o n p e r m i t , a l l as r e q u i r e d by 
S e c t i o n 3 2 1 . 1 8 4 , Code 195&-(fj^eAii fj a w ^ i SaAJ.j O 

A p r i l i 4 , 1959 

Mr , R u s s a l 1 I. Brown 
Commi s s i oner 
Department of P u b l i c S a f e t y 
L O C A L 

A t t n : B r i a n U. C o n n e l l 

Dear S i r : 

R e f e r e n c e i s made to the l e t t e r r e f e r r e d to t h i s 
department over the s i g n a t u r e of Mr. Raphael R. R. Dvorak, 
A d m i n i s t r a t i v e A s s i s t a n t under date of September 24, l 9 5 l ? 

set out as f o l l o w s : 

" S e c t i o n 3 2 1 . 1 8 4 , Code o f Iowa 1950 reads as f o l l o w s : 

• " A p p 1 i c a t i o n of minors^ The a p p l i c a t i o n of any 
pa r s o n under the age of e i g h t e e n y e a r s f o r an i n s t r u c ­
t i o n p e r m i t , : o p e r a t o r • s l i c e n s e , or p e r m i t i s s u e d 
under s e c t i o n 3 2 1 . 1 9 4 s h a l l be s i g n e d and v e r i f i e d 
b e f o r e a person a u t h o r i z e d t o a d m i n i s t e r oaths by 
both the f a t h e r and mother o f the a p p l i c a n t , i f both 
a r e l i v i n g and have c u s t o d y o f him, or i n the event 
n e i t h e r p a r e n t i s l i v i n g than by the person or 
g u a r d i a n h a v i n g such c u s t o d y or by an employer of 
such m i n o r . " 1 

"A c a r e f u l r e a d i n g o f the above c i t e d s t a t u t e w i l l 
d i s c l o s e t h a t the age o f l 3 y e a r s i s set w i t h o u t 
any e x c e p t i o n s . The mere f a c t t h a t a person 17 
y e a r s o f age may be m a r r i e d does not r e l i e v e t h a t 
p e r s o n from p r e s e n t i n g an a p p l i c a t i o n s i g n e d by 
one of the persons named i n s a i d s t a t u t e p r i o r to 

- t h e r e c e i p t of an o p e r a t o r s l i c e n s e . " 



Mr. R u s s e l l |. Brown - 2 - A p r i l 1*+, 1959 

Under the p r e s e n t 1956 Code o f Iowa, S e c t i o n 321.134, 
reads the same as above s e t o u t . 

T h e r e f o r e , the o p i n i o n above set out remains the o p i n i o n 
o f t h i s o f f i c e . 

Very t r u l y y o u r s , 

.CARL H. PESCH 
A s s i s t a n t A t t o r n e y G e n e r a l 

CHP:kvr 



77 "eWWTY-TeONSERVA^I Oft -BOARD -{Djhe board is not authorized to 
enter into a cooperative agreement with a p r i v a t e o r g a n i z a t i o n 
f o r the establishment of a r e c r e a t i o n a l area. 
eOWTY^ON^WATWN^QARD - ^ F i n a n c i a l a i d . The board may 
not f i n a n c i a l l y a i d a town in the establishment of a r e c r e a t i o n a l 
ji_rea upon property JjT^whi ch the board has no i n t e r e s t . 

(taurines'. ( ^ < f r W / o > ? fieW--"\ ( ~& • 
- - ^.j=^z K~ Y/^/^l^zVTsfr2-

Mr. G. A. Cady 
F r a n k l i n County At t o r n e y . 
Hampton, Iowa 
Dear Mr. Cadyj 

Your l e t t e r of A p r i l 17, 1959, i s s u b s t a n t i a l l y as 
f o l l o w s : 

"Our county has a county conservation board, e s t a b l i s h e d 
under the p r o v i s i o n s of Chapter I1IA of the 1958 Code. 
A proposal has been made by £ c i v i c o r g a n i z a t i o n in the 
county, whereby the o r g a n i z a t i o n and the county conserva­
t i o n board would u n i t e f o r the purpose of b u i l d i n g a ten­
n i s court and sk a t i n g area in a park in the county. The 
proposal was that the o r g a n i z a t i o n would pay one-half of 
the cost thereof, and that the county conservation board 
would pay one-half the c o s t . 
" I would l i k e to know whether or not under Chapter i11A 
the county conservation board i s authorized to enter i n t o 
a cooperative agreement with a p r i v a t e o r g a n i z a t i o n f o r 
the establishment of a r e c r e a t i o n area, and whether or 
not the county conservation board may a i d a town in the 
establishment thereof, since the property in question 
i s owned by the town, and, o f course, the county con­
s e r v a t i o n board would have no le g a l t i t l e t h ereto. 
" i would appreciate i t i f you would advise t h i s o f f i c e 
to the questions s t a t e d above." 

For proper understanding of these questions, i t i s 
necessary that p a r t s of v a r i o u s s t a t u t e s and t h e i r r e l a t i o n ­
ship to each other be considered. These s t a t u t e s are set 
out below. 

"111A.1 Purposes. The purposes of t h i s chaptar are 
to create a county conservation board and to a u t h o r i z e 
counties to ac q u i r e , develop, maintain, and make a v a i l ­
a b l e to the Inhabitants of the couty, p u b l i c parks, pre­
serves, parkways, playgrounds, r e c r e a t i o n a l c e n t e r s , 
county f o r e s t s , w i l d l i f e and other conservation areas, 
and to promote and preserve the health and general wel­
f a r e of the people, to encourage the o r d e r l y develop­
ment and conservation o f na t u r a l resources, and to 
c u l t i v a t e good c i t i z e n s h i p by p r o v i d i n g adequate pro­
grams of p u b l i c r e c r e a t i o n . " 



A. Cady -2- Apr i I 22, I959 

"111A.4(2) and H I A.4(5). Powers and d u t i e s . The county 
conservation board s h a l l have the custody, c o n t r o l and""*""̂  
management o f " a l l r e a l and personal property heretofore 
or hereafter" scqul red by the county f o r pubi i c parks, 
preserves, parkways, playgrounds, r e c r e a t i o n c e n t e r s , 
county f o r e s t s , county wildilf© areas, and other county 
conservation and r e c r e a t i o n purposes and i s a u t h o r i z e d 
and empowered: 

J , * * it 
" 2, To acquire in the name of the county by g l f t j p u r ­
chase, jcaso, agreement"or otherWis^, in fee or with con­
d i t i o n s , s u i t a b l e r e a l e s t a t e w i t h i n or without the t a r * 
r1 t o r i a l l i m i t s of the county areas of land and water f o r 
publ i c p e r k s , preserves, p a r k w a y s , playgrounds, r e c r e a t i o n 
c e n t e r s , f o r e s t s , w i l d l i f e and othar conservation purposes 
The s t a t e conservation c o m m i s s i o n , tho county board o f 
s u p e r v i s o r s , or the governing body of any c i t v . town o r 
y N 1 age ffioy,. upon request of. t h e c o u n t y conservation 
boardV, d e s l s n a t e , s a t ^ a p ^ ^ the, c o u n t y ' 
c'onsgFvat ioZ H a r T T o r "us® 3S p a r k s ^ p r a serve s , ' p a r l-'wiys s 

pi a y g r o u n H s7~ r e o r e a tion c e n t e r s * p l a y f i e l d s , t e n n i s 
c o u r t s , skc-fc." '."j r i n k s , swimmlr.r; pool s,, gymnasiums, roosts 
f o r a r t s ar.;! c r a f t s , camps e n d m e e t i n g p l a c e s , c c i w a u n ity 
f o r e s t s , I f o a r e a s ev.C o t h e r r e c r e a t i o n a l purposes, 
any land and b u n t i n g s ovate - s r c c r . t r o l »-ed by t h e s t a t s 
conservat I ' M coiren t s s • on or 3*.?oh c o u n t y o r m u n i c i p a l i t y 
and n o t de7ot-.C'.i --<r d e d i c a t e d t-:- ar/y other Inconsistent 
p u b l i c us:;, fn a c q u i r i n g or a c c e p t i n g land, dua c o n s i d e r ­
a t i o n s h e l l be g i v e n to i t s scc - n i c , h i s t o r i c , archaeologte 
r e c r e a t i o n s J or o t h e r s p e c i a l f e a t u r e s , and no land s h a l l 
be acquired r>r a c c e p t e d w h i c h tr: c h s opinion, of t h e b o a r 4 
and the s*at-a conservation com;:?CS;OJ; 1% o f low v a l u e 
from the s t a n d p o i n t c f i t s pro^ose-d u s e . 

5 * ir * 
i * . * -,r -.V 

" 5. To toce.vc in t h e name o r c o u n t y . g i f t s , b e ­
quests, c o n t r i b u t i o n s and appru;.»rjettons of money a a i 
o t h e r oerscr.a? property f o r conservation p u r p o s e s . ' 1 

"111A.6 Funds tax levy — g i f t s . * * * G i f t s , c o n t r i ­
butions and bequests of money and a l l rent, l i c e n s e s , fees 
and charges and other revenue or money received or c o l ­
l e c t e d by the board s h a l l be deposited in the county con­
s e r v a t i o n fund to be used f o r the purchase of land, prop­
e r t y and equipment and the payment o f e x p a n s e s i n c u r r e d 
In c a r r y i n g out the a c t i v i t i e s o f the boarti, except t h a t 
moneys given, bequeathed, or c o n t r i b u t e d upon s p e c i f i e d 
t r u s t s s h a n oe held and a p p l i e d i n accordance w i t h the 

- t r u s t s p e c i f i e d / " 

"111A.7 J o i n t o p e r a t i o n s . Any county conservation board 
may co-operate w i t h the f e d e r a l government or the s t a t e 
government o r any department or agency thereof to c a r r y 
out the purposes and p r o v i s i o n s of t h i s chapter. Any 
county conservation board may j o i n w i t h any other county 
board or county boards to c a r r y out the p r o v i s i o n s o f 
t h i s chapter, and t o t h a t end may enter i n t o agreement 



G. A. Cady 3- A p r i l 22, 1959 

wi t h each other and may do any and a l l things necessary 
or convenient to a i d and to co-operate in c a r r y i n g out 
the p r o v i s i o n s o f the chapter. Any c i t y , town, v i l l a g e 
or school d i s t r i c t may a i d and co-operate w i t h any county 
conservation board o r any combination thereof in equipping. 
o p e r a t i n g and m a i n t a i n i n g any parks, preserves, parkways, 
playgrounds, r e c r e a t i o n c e n t e r s , and conservation areas, 
and f o r p r o v i d i n g , conducting and s u p e r v i s i n g programs 
of a c t i v i t i e s , and may a p p r o p r i a t e money f o r such purposes." 
(Emphasi s added) 

To repeat, your f i r s t question i s whether or not under 
Chapter 111A the county conservation board i s authorized to 
enter i n t o a cooperative agreement w i t h a p r i v a t e o r g a n i z a t i o n 
f o r the establishment o f a r e c r e a t i o n a l area. A u t h o r i t y f o r 
the county conservation board to enter i n t o agreements o f t h i s 
nature i s found i n 1I1A.7 but p e r t a i n s t o agreements between 
county conservation boards. Under the d o c t r i n e o f exp r e s s i o 
unius e s t e x c l u s i o a l t e r i u s , i am o f the op i n i o n that the 
county conservation board does not have the a u t h o r i t y to enter 
i n t o an agreement o f t h i s nature w i t h a p r i v a t e o r g a n i z a t i o n . 
However, i t would appear that n e a r l y the same end r e s u l t could 
be achieved by a g i f t or g i f t s by the p r i v a t e o r g a n i z a t i o n to 
the county conservation board o f moneys upon s p e c i f i e d t r u s t s 
as a u t h o r i z e d by Section 11IA.6, Code o f 1958. 

Your second question i s whether or not the county 
conservation board may f i n a n c i a l l y a i d a town i n the estab­
lishment o f a r e c r e a t i o n a l area upon property i n which the 
board has no i n t e r e s t of ownership. A f t e r an examination o f 
the s t a t u t e s set out above and w i t h p a r t i c u l a r a t t e n t i o n to 
the u n d e r l i n e d p o r t i o n s thereof, I am o f the o p i n i o n that the 
manifest Intent o f the l e g i s l a t u r e i s that the county conserva­
t i o n board must ac q u i r e an i n t e r e s t i n the property p r i o r to 
the expenditure of n o n - s p e c i f i e d t r u s t funds in the county 
conservation funds i n the development o f the area. The board 
must employ s p e c i f i e d t r u s t funds i n accordance w i t h the t r u s t . 
Pursuant to the a u t h o r i t y contained i n Section 111A.4(2) the 
county conservation board may ac q u i r e d by agrement, in fee or 
wi t h c o n d i t i o n s , the r e a l e s t a t e i n question. Again, i t would 
seem that nearly the same end r e s u l t may be achieved by a 
p r o p e r l y - d r a f t e d agreement w i t h c o n d i t i o n s to t r a n s f e r the 
r e a l e s t a t e . 

Yours very t r u l y . 

JHGjmmW* 
JAMES H. GRITTQM 
A s s i s t a n t Attorney General 



MOTOR V E H I C LE S f - ^ 4 d 5 p p f l 5 f 6 l ? - ^ ^ f e v Q € A - T - Fofa - OF" -ftEeH-ST-f**T 1-aN-jQ.R 
e t f f l H - F - f & A - ^ - O ^ — £ W - 4 £ : When p a y m e n t h a s n o t b e e n made o f t h e 
r e q u i r e d r e g i s t r a t i o n f e e d u e t o a " b a d c h e c k " , t h e d e p a r t m e n t 
may s u s p e n d o r r e v o k e a l l e v i d e n c e s o f s u c h r e g i s t r a t i o n i f 
u p o n r e a s o n a b l e n o t i c e a n d demand f o r p a y m e n t , p a y m e n t i s n o t 

A p r i l 2k, 1959 

Mr. R u s s e l 1 I. Brown 
Corami S3 i o n e r , 
Department o f P u b l i c S a f e t y 
L O C A L 

A t t n : J . F. C a r l s o n , D i r e c t o r 
Motor V e h i c l e R e g i s t r a t i o n D i v i s i o n 

Dear S i r : 

R e c e i p t i s acknowledged o f your l e t t e r under date o f 
A p r i l 9> 1959) set out as f o l l o w s : 

" S e c t i o n 321.171 p r o v i d e s t h a t number p l a t e s 
i s s u e d s h a l l be and remain the p r o p e r t y of the 
s t a t e . 

S e c t i o n 3 2 1 . 1 0 1 , P a r a g r a p h k p r o v i d e s t h a t a 
r e g i s t r a t i o n o r a c e r t i f i c a t e o f t i t l e can be 
suspended or revoked i f the r e q u i r e d l i c e n s e 
f e e has not been p a i d . 

The q u e s t i o n i s , *Does the Department of P u b l i c 
S a f e t y have the a u t h o r i z a t i o n under S e c t i o n 321 .171* 
and Paragraph k of S e c t i o n 321 .101 to pi o k up the 
l i c e n s e p l a t e s and r e g i s t r a t i o n r e c e i p t where a 
check has been g i v e n by the owner p a y a b l e t o the 
County T r e a s u r e r which i s not honored by the 
bank on which i t i s drawn because of i n s u f f i c i e n t 
f unds or no a c c o u n t ? ' 

•Can the r e g i s t r a t i o n be revoked when the fee i s 
p a i d by check p a y a b l e t o the County T r e a s u r e r 
which i s not honored by the bank on which i t i s 

- drawn because o f i n s u f f i c i e n t funds or no account 
when i t i s i m p o s s i b l e f o r the department to p i c k 
up the r e g i s t r a t i o n r e c e i p t and l i c e n s e p l a t e s 
i s s u e d due to the f a c t t h a t the owner has tempor­
a r i l y l e f t the S t a t e ? ' " 
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S e c t i o n 3 2 l . l 0 l ( l f ) , Code 1958, reads as f o l l o w s : 

'•The department i s hereby a u t h o r i z e d to suspend 
or revoke the r e g i s t r a t i o n o f a v e h i c l e , r e g i s ­
t r a t i o n c a r d , r e g i s t r a t i o n p l a t e , or any nonre­
s i d e n t or o t h e r p e r m i t i n any o f the f o l l o w i n g 
e v e n t s : 

When the department d e t e r m i n e s t h a t the 
r e q u i r e d f a e has not been p a i d and the same i s 
not p a i d upon r e a s o n a b l e n o t i c e and demand." 

S e c t i o n 3 2 1 . l 6 , Code 1958, p r o v i d e s : 

"Whenever the department i s a u t h o r i z e d or r e q u i r e d 
t o g i v e any n o t i c e under t h i s c h a p t e r or o t h e r 
law r e g u l a t i n g the o p e r a t i o n o f v e h i c l e s , u n l e s s 
a d i f f e r e n t method o f g i v i n g such n o t i c e s i s 
o t h e r w i s e e x p r e s s l y p r e s c r i b e d , such n o t i c e 
s h a l l be g i v e n e i t h e r by p e r s o n a l d e l i v e r y t h e r e o f 
t o the person to be so n o t i f i e d o r by r e s t r i c t e d 
c e r t i f i e d m a i l a d d r e s s e d to such person at h i s 
a d d r e s s as shown by the r e c o r d s o f the department. 
R e t u r n acknowledgment i s r e q u i r e d to prove such 
l a t t e r s e r v i c e . 

" P r o o f of the g i v i n g o f n o t i c e by p e r s o n a l s e r v i c e 
may be made by the c e r t i f i c a t e o f any o f f i c e r or 
employee of the department or a f f i d a v i t o f any 
p e r s o n over e i g h t e e n y e a r s of age, naming the 
p e r s o n to whom such n o t i c e was g i v e n and s p e c i f y ­
i n g the t i m e , p l a c e and manner o f the g i v i n g t h e r e o f . " 

And, S e c t i o n 3 2 1 . 1 0 3 , Code 1958, reads as f o l l o w s : 

"Whenever the department as a u t h o r i z e d hereunder 
c a n c e l s , suspends, or r e v o k e s the r e g i s t r a t i o n o f 
a v e h i c l e , or c e r t i f i c a t e o f t i t l e , or r e g i s t r a t i o n 
c a r d , or r e g i s t r a t i o n p l a t e or p l a t e s , or any non­
r e s i d e n t or o t h e r p e r m i t or the r e g i s t r a t i o n o f any 

- d e a l e r , the owner or p e r s o n i n p o s s e s s i o n o f the 
same s h a l l i m m e d i a t e l y r e t u r n the e v i d e n c e s of 
r e g i s t r a t i o n , c e r t i f i c a t e o f t i t l e , or p l a t e s so 
c a n c e l e d , suspended, or revoked t o the department." 

S e c t i o n 3 2 1 . 1 0 ^ ( 3 ) , Code 1958, p r o v i d e s : 
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M | t i s a misdemeanor, p u n i s h a b l e as p r o v i d e d i n 
s e c t i o n t h r e e hundred twenty-one p o i n t f o u r 
hundred e i g h t y - t w o (321.4-82) f o r any person to 
commit any o f the f o l l o w i n g a c t s : 
M 3 ' Any person who s h a l l f a i l to s u r r e n d e r any 
c e r t i f i c a t e o f t i t l e or r e g i s t r a t i o n c a r d or 
l i c e n s e p l a t e s upon c a n c e l l a t i o n , s u s p e n s i o n 
or r e v o c a t i o n o f the same by the department and 
n o t i c e t h e r e o f as p r e s c r i b e d i n t h i s c h a p t e r . " 

S e c t i o n 321.14-, Code 1958, p r o v i d e s : 

"The department i s hereby a u t h o r i z e d t o take 
p o s s e s s i o n of any r e g i s t r a t i o n c a r d , c e r t i f i c a t e 
o f t i t l e , p e r m i t , or r e g i s t r a t i o n p l a t e upon 
e x p i r a t i o n , r e v o c a t i o n , c a n c e l l a t i o n , or suspen­
s i o n t h e r e o f , or which i s f i c t i t i o u s , or which 
has been u n l a w f u l l y or e r r o n e o u s l y i s s u e d . " 

In answer to your f i r s t q u e s t i o n I would, t h e r e f o r e , 
a d v i s e as f o l l o w s : 

In a s i t u a t i o n where a check has been g i v e n i n payment 
f o r r e g i s t r a t i o n of a motor v e h i c l e and such check i s r e t u r n e d 
marked " i n s u f f i c i e n t f u n d s " or "no a c c o u n t " , payment has not 
been made. |n such i n s t a n c e the department i s a u t h o r i z e d t o 
suspend such r e g i s t r a t i o n , i f upon r e a s o n a b l e n o t i c e and demand 
f o r payment, payment i s not made. The n o t i c e so p r o v i d e d 
b e i n g governed by S e c t i o n 3 2 1 . 1 6 , s u p r a . Upon such s u s p e n s i o n 
or r e v o c a t i o n , the department may t a k e p o s s e s s i o n o f the e v i ­
dences o f r e g i s t r a t i o n a l l as p r o v i d e d i n S e c t i o n 321.14-, s u p r a . 
I t i s not mandatory, t h a t the department take p o s s e s s i o n o f 
s a i d e v i d e n c e s o f r e g i s t r a t i o n , but may n o t i f y the owner of 
the;, mo t o r v e h i c l e or person i n p o s s e s s i o n o f the r e g i s t r a t i o n 
t h a t the r e g i s t r a t i o n has bean suspended or revoked and upon 
such n o t i c e , the s a i d owner o r pers o n i n p o s s e s s i o n must r e t u r n 
s a i d e v i d e n c e s o f r e g i s t r a t i o n so revoked or suspended to the 
department. F a i l u r e to so r e t u r n , i s a misdemeanor p u n i s h a b l e 
as p r o v i d e d i n S e c t i o n 321.4-82, Code 1958. 

The answer to your second q u e s t i o n p i v o t s on the matter 
of " r e a s o n a b l e n o t i c e and demand" f o r payment. A person who 
has not p a i d the r e q u i r e d f e e , due to a "bad check", and i s 
absent t e m p o r a r i l y from the s t a t e , n e v e r t h e l e s s must be n o t i f i e d 
and a demand f o r payment made. Your second i n q u i r y poses a 
q u e s t i o n , the answer to which depends on the f a c t s and c i r c u m ­
s t a n c e s o f each s i t u a t i o n as the same a r i s e s . 
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However, upon r e a s o n a b l e n o t i c e and demand f o r payment, 
payment i s not made, r e v o c a t i o n or s u s p e n s i o n may t a k e p l a c e 
as a matter of r e c o r d even though the p l a t e s , r e g i s t r a t i o n , 
e t c . , cannot be p i c k e d up. 

Very t r u l y y o u r s , 

CARL H. PESCH 
A s s i s t a n t A t t o r n e y G e n e r a l 

CHPtkvr 



S T A T E I N S T I T U T I O N S : P a r o d e n -- B o a r d o f C o n t r o l h a s no a u t h o r i t y 
t o p e r m i t a p e r s o n t o s t a n d t r i a l o u t s i d e t h e s t a t e , f P /> _JU 

^sy 4-, 19 59 

Mr. Robert C« Lappen 9 Chairman 
Board o f C o n t r o l o f S t a t e I n s t i t u t i o n s 
L O C A L 
Doar Mr. Lappan: 

R e f e r e n c e i s mads t o your l e t t e r o f A p r i l 13 i n which 
you r a i s e d q u e s t i o n s w i t h r e g a r d t o a M i n n e s o t a d e t a i n e r 
a g a i n s t one D©nn© Lee Mason ^ 2 0 0 3 , p r e s e n t l y i n c a r c e r a t e d 
a t t h e women's r e f o r m a t o r y . The q u e s t i o n s r a i s e d a r e quoted 
as f o l l o w s : 

" 1 . Would the Soard o f C o n t r o l , undor law, bo 
j u s t i f i e d i n p e r m i t t i n g t h i s woman t o stand 
t r i a l i n Minnesota? 

"2. I f the Board o f C o n t r o l consented to l o t 
har go to y j n n e s o t e , c o u l d ah© (even i f she 
s i g n e d a w a i v e r ) than for w a r d a l l her r i g h t s 
and r e f u a o to r e t u r n t o Iowa? 

"3* ^ o u l d an agreement by the M i n n e s o t a o f f i c i a l s 
t h a t thay would agree t h a t she be r e t u r n e d 
to Iowa be v a l i d , r a t h e r then t h s i r k e e p i n g 
her t h e r e i f she once a r r i v e d ? " 

In r e p l y t h e r e t o : 

S e c t i o n 24-7.5 Code, 1953 p r o v i d e s : 

"Th© p a r o l e may bo t o a p l a c o o u t s i d e the s t a t e 
when tho board o f p a r o l e s h a l l d e t e r m i n e i t to 
be t o the best i n t e r e s t o f t h e s t a t e and t h e p r i ­
s o n e r , under such r u l e s and r e g u l a t i o n s aa the 

- board, o f P a r o l e may impose." (Emphasis added) 

The q u e s t i o n w i t h r e g a r d t o d e t a i n e r and p a r o l e o f a p e r ­
son i n c a r c e r a t e d i n the women's r e f o r m a t o r y i s answered i n 
S e c t i o n 24 -7 .5 , Cods 195S- The Board o f P a r o l e i s the o n l y 

S 7 - 'S- </ 
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a d r a i n j s t r a t i v o body t h a t can de t e r m i n e whsthsr o r not a 
person s h o u l d be p a r o l e d o u t s i d e the s t a t e . The Board o f 
C o n t r o l has no s t a t u t o r y a u t h o r i t y t o p e r m i t t h i s person 
t o s t and t r i a l w i t h o u t th© proper p a r o l e by the Soard o f 
P a r o l e . T h e r e f o r e , t h e answer t o your f i r s t q u e s t i o n i s 
n e g a t i v e . With n e g a t i v e answer t o your f i r s t q u e s t i o n , the 
second and t h i r d q u e s t i o n s a r e moot. 

Y o u r s v e r y t r u l y , 

THEODOR W. REHMAMN, J H . 
A s s i s t a n t A t t o r n e y G e n e r a l 

TOkvr 
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&VDI1WEI0I1P VEHICLES: A Garden p l a n t s o r n u r s e r y p r o d u c t s a r e not "raw farm 
p r o d u c t s " e n t i t l e d t o 25% t o l e r a n c e under Sec. 3 2 1 . 4 6 6 . Lyman t o Schach 
V V 5 9 . t s£cJ. H^ii^ty brvu**.; 6jf/$!^ < P f - 5 " - <T~ 

Ames, Iowa 
Hay ht 1959 

Hr. Carl P. Schach 
Iowa State Highway Commission 
Ames, Iowa 
Dear Mr* Schach; 
I have your memo of April 22 requesting an opinion on whether 
or not boxes of various garden plants from a nursery to be sold 
i n r e t a i l store outlets constitute "raw farm products* or 
"processed products"» The question involved i s whether or not 
ai* overload of such products comes within the twenty-five per 
cent tolerances allowed by Section 321,466 for raw farm products. 
Section j*21.4-66* o f the 19^8 Code allows a twenty-five per cent 
tolerance in excess o f the 0 T O S S wdight for which i t Is registered 
for raw farm products and other products enumerated therein. 
Chapter 321 of the Code does not define the meaning of raw farm 
products. In State vs. Bauer 326 Iowa 1020, 20 NW 2431 the 
court stated In relation to this sub.iect: Repeated use of the 
words raw and l i v e clearly indicates the legislature intended, 
the proviso to apply to such products as originally produced 
and In their natural unprocessed states only." 
In Moore vs. Farmers Mutual Manufacturing and Ginning Company 
(Arizona) 77 Pacific 2209 the Arizona court said in relation to 
prooessed products, "The word *process' means to subject, 
especially raw material, to a process of manufacturing, develop* 
menfc, preparation for market, etc., and to convert into marketable 
form,,• 
Webster defines the word "raw" as "in or nearly i n the natural 
statej unprepared for use or enjoyment; crude; unprocessed," It 
would appear that the legislature-M&ended to limit the twenty-
five per cent tolerance i n those cases of farm products which 
are unprocessed and in/or nearly i n their natural state. 
I am of the opinion that the transporting of boxes of various 
garden plants to be sold at r e t a i l outlets does not constitute a 
raw farm product which entitles It to twenty-five per cent tolerance 
under section 321,466, However, I want to c a l l to your attention 
that "for the purposes of enforcement of a penalty for violation of 
this statute, any reasonable doubt as to whether or not a farm 
product i s "raw" w i l l be resolved in favor of the accused. 
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In this particular case, the original product has been part i a l l y 
processed* In most instances I would assume that the original 
product was some type of seed which was planted i n the various 
greenhouses to start a growing plant, such as tomato plants. 
Nursery stock comes within the clas s i f i c a t i o n of processing or 
preparation for r e t a i l marketing. I think i t i s also clear that 
the Legislature, by use of the word "raw", had i n mind some type 
of unprocessed farm product so that under the penalty provided 
in 321,466 the obvious intent of that language could not be 
defeated by subjecting It to unnatural or strained constructions. 

See also the opinion of the Attorney General 1952 on page 28. 
Very truly yours, 

C. J. Lyman 
Special Assistant Attorney General 
for Iowa State Highway Commission 

l l h 



CITIES AND TOWNS: P o l i c e .ludoa — C a n U serve two c i t i e s a t 
same t i m a . ^ ^ *A+>4 & . 7 

5, 1959 

Mr. Evan L. Hultman 
B l a c k Hawk County A t t o r n e y 
S u i t e 201 F i r s t N a t i o n a l B u i l d i n g 
W a t e r l o o , Iowa 

Dear S i r s 

R e c e i p t i s acknowledged o f y o ur l e t t e r o f May *f i n which 
you ask the f o l l o w i n g q u e s t i o n : 

"Can t h e same person a c t as p o l i c e j u d g e f o r two 
s e p a r a t e l y i n c o r p o r a t e d c i t i e s w i t h i n t h e same 
c o u n t y ? " 

In a e o t i o n 3 6 7 * 1 , Code 1 9 5 8 , appears t h e f o l l o w i n g 
p e r t i n e n t language w i t h r e f e r e n c e to the p o l i c e c o u r t i 

», . . I t s h a l l be h e l d i n s u i t a b l e rooms t o be 
p r o v i d e d by t h e c i t y , and s h a U a l w a y s be open 
f o r b u s i n e s s . . . " (Emphasis s u p p l i e d ) 

S i n c e i t i s p h y s i c a l l y i m p o s s i b l e f o r t h e Court t o " a l w a y s " 
be open i f i t s judge spends h a l f h i e t i m e e l s e w h e r e , the 
answer t o y o ur q u e s t i o n i s i n the n e g a t i v e . 

Very t r u l y y o u r s , 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 

L C A i k v r 

Sf- S~-
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S. F. 3 , 58th G. A., w i l l prob&bly withstand attack under Sec. 8, 
A r t i c l e I, Iowa C o n s t i t u t i o n , and Section 6 , A r t i c l e I, Iowa 
C o n s t i t u t i o n does not appear to be v i o l a t e d . ( "^rj-ti-t&a*&&, it 

Hon. Herschel C. Loveless 
Governor of Iowa 
B u i I d i n g 
My dear Governor; 

Your question of May 1, 1959, Is as f o l l o w s : 
"Co the p r o v i s i o n s of Senate F i l e 3 v i o l a t e 
A r t i c l e I, C o n s t i t u t i o n of Iowa, p a r t i c u l a r l y 
Sections 6 and 8?" 
Sections 6 and 8 of A r t i c l e I, Iowa C o n s t i t u t i o n , provide: 
"Laws uniform. Sec. 6 . A l l laws of a gen­
e r a l " nature sftal1 have a uniform o p e r a t i o n ; 
the General Assembly s h a l l not grant to any 
c i t i z e n , or c l a s s of c i t i z e n s , p r i v i l e g e s or 
Immunities, which, upon the same terms s h a l l 
not e q u a l l y belong to a l l c i t i z e n s . " 
"Personal s e c u r l t y - searches and s e i z u r e s . 
Sec. b. The r i g h t of the people 'to be secure 
in t h e i r persons, houses, papers and e f f e c t s , 
against unreasonable s e i z u r e s and searches 
s h a l l not be v i o l a t e d ; and no warrant s h a l l 
issue but on probable cause, supported by 
oath or a f f i r m a t i o n , p a r t i c u l a r l y d e s c r i b i n g 
the place to be searched, and the persons 
and things to be s e i z e d . " 
Sections 3 and k of Senate F i l e 3 are as f o l l o w s : 
"Sec. 3. Persons so co n c e a l i n g such goods may 
be detained and searched by a peace o f f i c e r , 
merchant, or a merchant's employee, provided 
that the detention Is f o r a reasonable length 
of time and that the search i s conducted In a 
reasonable runner by a person of the same sex. 

May 6, 1959 

5 7 ' S~- Y 
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"Sec. k. Uo search of the person s h a l l be 
conducted by any person other than someone 
a c t i n g under the d i r e c t i o n of a peace o f f i c e r 
except where permission of the one to be 
searched has been f i r s t o b tained," 
In r e p l y thereto I advise as f o l l o w s . A detention as 

used fn Sec. 3 I s , under the a u t h o r i t i e s c i t e d in k Words and 
Phrases, A r r e s t , the equivalent of a r r e s t . It w i l l be f u r t h e r 
noted that Sec. k provides a search may be made only under the 
d i r e c t i o n of a peace o f f i c e r . And, a search incident to a l e g a l 
a r r e s t i s not considered an unreasonable search. Therefore, 
It Is my o p i n i o n that Senate F i l e 3 w i l l probably withstand 
a t t a c k under Section 8 , A r t i c l e I, Iowa C o n s t i t u t i o n . Section 6 

does not appear to be v i o l a t e d . 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

OS :11KB 
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MOTOR V E ! - I I C L E & f - 9 H ? = r ? ^ O T * = ^ The T r e a s u r e r 
o f S t a t e may not e n t e r i n t o r e c i p r o c a l agreements w i t h o t h e r 
s t a t e s c o n c e r n i n g motor f u e l and s p e c i a l f u e l use tax f o r i n t e r ­
s t a t e motor v e h i c l e o p e r a t i o n s - / /) / A / / <•> -/ 

May 11, 1959 

J 

Honorable M. L. Abrahamson 
T r e a s u r e r of S t a t e 
L O C A L 

Dear S i r : 

Your l e t t e r under date o f May 8 , 1959, i s at hand i n 
which you submit the f o l l o w i n g q u e s t i o n s 

"Does t h s Iowa s t a t u t e p r o v i d e f o r the T r e a s u r e r 
o f S t a t e to e n t e r i n t o r e c i p r o c a l agreements 
w i t h o t h e r s t a t e s c o n c e r n i n g motor f u e l and spe­
c i a l f u e l use tax f o r i n t e r s t a t e motor v e h i c l e ; 
o p e r a t i o n s ? " 

In r e p l y t h e r e t o : 

Vile are p r i m a r i l y concerned w i t h D i v i s i o n i l l o f Chapter 
Code o f Iowa, 1958. D i v i s i o n M l i s o t h e r w i s e known 

as , "Motor F u e l and S p e c i a l F u e l Use Tax f o r I n t e r s t a t e Motor 
V e h i c l e O p e r a t i o n s " and may be c i t e d as the " ' I n t e r s t a t e F u e l 
Use Tax Law'". 

The p r e s e n t Motor V e h i c l e F u e l Tax Law was enacted i n t o 
law by the F i f t y - S e v e n t h G e n e r a l Assembly See: A c t s o f the 
F i f t y - S e v e n t h G e n e r a l Assembly, s p e c i f i c a l l y chapter 16^, 
t h e r e o f S a i d c h a p t e r 16*+, makes r e f e r e n c e t o H.F. M+0. 
H.F. kkO was a Companion B i l l and f o r a complete t e x t we must 
r e f e r to S.F. 3 H « 

A study o f S.F. 311 r e v e a l s t h a t s a i d b i l l p r o v i d e d i n 
S e c t i o n 32^-56 t h e r e o f the f o l l o w i n g : 

"The t r e a s u r e r i n h i s d i s c r e t i o n may be r e c i p r o c a l 
agreement w i t h the a p p r o p r i a t e o f f i c i a l s o f any 
o t h e r s t a t e , or by r e g u l a t i o n , exempt from c o m p l i ­
ance w i t h a l l or any p a r t o f t h i s d i v i s i o n i n t e r s t a t e 
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o p e r a t o r s coming i n t o t h i s s t a t e from any other 
s t a t e w i t h motor v e h i c l e s f u e l e d t a x - p a i d i n the 
o t h e r s t a t e , p r o v i d e d t h a t the laws o f the o t h e r 
s t a t e c o n t a i n no r e q u i r e m e n t s s i m i l a r i n e f f e c t 
to t h i s d i v i s i o n or i f they c o n t a i n r e q u i r e m e n t s 
s i m i l a r i n e f f e c t t h a t the o t h e r s t a t e exempts 
t h e r e f r o m the o p e r a t i o n i n t h a t s t a t e o f v e h i c l e s 
f u e l e d t a x - p a i d i n Iowa. In e x e r c i s i n g h i s d i s ­
c r e t i o n under t h i s s e c t i o n , the t r e a s u r e r may 
t a k e i n t o c o n s i d e r a t i o n any c o n d i t i o n or c i r c u m ­
s t a n c e l i k e l y t o encourage i n o r d i n a t e f u e l i n g of 
v e h i c l e s i n the o t h e r s t a t e f o r o p e r a t i o n i n Iowa-" 

Such p r o v i s i o n made o p e r a t i v e S e c t i o n 32*+.5l o f S.F. 311 
which p r o v i d e d : 

"The purpose o f t h i s d i v i s i o n i s to p r o v i d e an 
a d d i t i o n a l method o f c o l l e c t i n g f u e l t a x e s from 
i n t e r s t a t e motor v e h i c l e o p e r a t o r s commensurate 
w i t h t h e i r o p e r a t i o n s on Iowa highways; and to 
p e r m i t the t r e a s u r e r to suspend t h i s , c o l l e c t i o n 
as to t r a n s p o r t a t i o n e n t e r i n g fowa from any o t h e r 
s t a t e where i t appears t h a t Iowa, highway f u e l 
tax revenue and i n t e r s t a t e highway t r a n s p o r t a t i o n 
moving ou Iowa w i l l not be unduly p r e j u d i c e d 
t h e r e b y ? " ( E m p h a s i s added) 

However, when the b i l l was e n r o l l e d , the a f o r e s a i d S e c t i o n 
32»+-56 , s u p r a , was not c o n t a i n e d t h e r e i n . (See: Senate amend­
ment, d i v i s i o n 10 t h e r e o f , which p r o v i d e d : " 1 0 , F u r t h e r amend 
s e c t i o n 1 by s t r i k i n g a l l o f 32*+.56 and renumber the remainder 
i n n u m e r i c a l o r d e r " Adopted, S . J . , 5 7 t h Q.A., A p r i l 12, 1957j 
p. 7 7 6 ) . 

B e f o r e the then S e c t i o n 32^-56 was amended o u t , S e c t i o n 
32*+.5l , s u p r a , c o u l d be l i k e n e d t o a c h e m i c a l r e a c t i o n , which 
to be c a r r ' i e d out to f i n a l i t y , depended on a p o s i t i v e c a t a l y s t , 
to w i t : S e c t i o n 32^-56 o f the o r i g i n a l b i l l . As the law now 
s t a n d s , the p o s i t i v e c a t a l y s t has been removed. 

.T h e r e f o r e , i n view o f the f o r e g o i n g , we are a b l e to a r r i v e 
at but one c o n c l u s i o n : The T r e a s u r e r o f S t a t e may not e n t e r 
i n t o r e c i p r o c a l agreements w i t h o t h e r s t a t e s c o n c e r n i n g motor 
f u e l and s p e c i a l f u e l use tax f o r i n t e r s t a t e motor v e h i c l e 
o p e r a t i ons. 
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Honorable M. L» Abrahamson 

CHP:kvr 

- 3 - May 11, 1959 

Very t r u l y y o u r s , 

CARL H. PESCH 
A s s i s t a n t A t t o r n e y General 



County owned machinery i s not a v a i l a b l e f o r use by other p u b l i c 
bodies without s t a t u t o r y a u t h o r i t y bestowed upon the Board of 
Supervisors t h e r e f o r . Use of such machinery on s o i l conservation 
p r o j e c t s i s not a u t h o r . z e d . ^ * , 

May 

Mr. Lynn W. Morrow 
Allamakee County Attorney 
Waukon, Iowa 
Dear S i r : 

This w i l l acknowledge yours of the 6th i n s t . in which 
you submitted the f o l l o w i n g : 

"I request an o p i n i o n on the f o l l o w i n g question: 
"Can the County Board of Supervisors authorize 
and d i r e c t the use of County owned machinery, 
such as b u l l dozers and ma i n t a i n o r s , to be used 
at the County farm in the c o n s t r u c t i o n of ponds, 
t e r r a c e s , and other S o i l Conservation work?" 
In r e p l y thereto I advise you that i t i s the view of the 

Department that County owned machinery Is not a v a i l a b l e f o r use 
by other bodies without s t a t u t o r y a u t h o r i t y bestowed on the 
Board of Supervisors t h e r e f o r . I f i n d no s t a t u t o r y a u t h o r i t y 
f o r making such County owned machinery a v a i l a b l e to the S o i l 
Conservation Board. 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

OS: Mite 
P. S. See attached copy of o p i n i o n dated June 22, 1956, issued 
to Mr. Charles M. Roe, A s s i s t a n t Pottawattamie County Attorney. 
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Co o £ T S • ^shis.J^~iU^^AC - -
Under §601.131(4), 1958 Code, the a l l o c a t i o n of a p o r t i o n of the 
c i v i l fees of a J u s t i c e of the peace and constables to the County 
Treasurer f o r expenses of t h e i r o f f i c e s a p p l i e s to the fees of 
such o f f i c e s in both Ktf townships having a population of 10,000 
and over and 50,000. f^Sh^Ai^t &JU^ 5 A lUdOi^ f//3/< 

May 13, 1959 ^ / * S ? " S " - / ^ ) 

Hon. Chet B. Akers 
Auditor of State 
B u i 1 d I n g 
A t t e n t i o n ; Mr. E a r l C. Holloway 
Dear S i r : 

This w i l l acknowledge r e c e i p t of yours of the 6th i n s t . 
in which you submitted the f o l l o w i n g : 

"We have received the f o l l o w i n g i n q u i r y in regard 
to Section 601.131(4), 1958 Codes 
"'The subject subsection s e t s up two c l a s s i f i c a ­
t i o n s of townships, i e : 
"'1. A l l townships having a population of ten 
thousand and over--" in which the Board of Super­
v i s o r s may allow J u s t i c e s and Constables $500 in 
c i v i l fees (not in excess) per annum. 
"'2. in townships having a population over f i f t y 
thousand not in excess of $1000.00 per annum f o r 
expenses a c t u a l l y Incurred. 
"•Does the clause " f o r expenses a c t u a l l y incurred" 
become a c o n d i t i o n of the f i r s t c l a s s as w e l l as 
the second c l a s s ? ' " 
In r e p l y thereto I would advise as f o l l o w s . Section 

601.131(4) Code 1958, in terms provides as f o l l o w s : 
"4. J u s t i c e s and constables in a l l townships 
having a population of ten thousand and over 
s h a l l r e t a i n such c i v i l fees as may be allowed by 
the board of s u p e r v i s o r s , not t o exceed f i v e 
hundred d o l l a r s per annum, and In townships 
having a population over f i f t y thousand, not to 
exceed one thousand d o l l a r s per annum f o r ex­
penses of t h e i r o f f i c e s a c t u a l l y i n c u r r e d , and 
s h a l l pay i n t o the county treasury a l l the b a l ­
ance of the c i v i l fees c o l l e c t e d by them." 



i 

Hon. Chet B. Akers - 2 - May l j , 195^ 

It seems c l e a r that the p r o v i s i o n f o r use of the sum not 
exceeding $1,000.00 of c i v i l fees f o r expenses i s eq u a l l y a p p l i c a ­
b l e to the p r o v i s i o n a u t h o r i z i n g a r e t e n t i o n of c i v i l fees to the 
amount of $500.00 in townships having a population of 10,000 or 
over. This c o n c l u s i o n seems j u s t i f i e d in view of the f a c t that 
i f the p r o v i s i o n f o r expenses i s l i m i t e d to the townships having 
a population of over 50,000, then the p r o v i s i o n made f o r a l l o c a t i n g 
c i v i l fees c o l l e c t e d in such townships over the sum of $1,000.00 
would l i k e w i s e be so l i m i t e d . The l e g i s l a t i v e i n t e n t o b v i o u s l y 
was that the sums named in the foregoing s e c t i o n were a l l o c a t e d 
f o r expenses to the amount sta t e d and the excels d i r e c t e d to be 
paid i n t o the County tr e a s u r y . It seems c l e a r that the L e g i s l a t u r e 
d i d not intend that c i v i l fees in townships over 10,000 exceeding 
$500.00 should belong to the j u s t i c e or constable. 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

OSrMKB 

V 



B i l l s of the County Board of Education may be paid by warrant 
authorized by the County Board of Education without approval 
of the Board of Superv i sor s. y>U^*^ QM^+dAJL. 

May 13, 1959 

Mr. Lynn W. Morrow 
Allamakee County Attorney 
Waukon, Iowa 
Dear S i r : 

This w i l l acknowledge yours of the 6th i n s t . in which 
you submitted the f o l l o w i n g : 

"I request an opinion on the question which 
f o l l o w s the next paragraph. 
"Sec t i o n 333.2 of the 1958 Code of Iowa, st a t e s 
that except in c e r t a i n cases of witne&s and Jury 
fees., the audit o r w i l l only issue a warrant a f t e r 
a b i l l has been duly approved by the Board of 
Su p e r v i s o r s , Section 273.13(11) of the 1958 Code of 
Iowa, s t a t e s that the County Board of Education 
w i l l approve a l l b i l l s which w i l l be paid by war­
rant of the County A u d i t o r . 

"I have seen a mimeographed copy of informal 
o p i n i o n signed by Mr. Oscar Strauss addressed to 
Chet Akers dated June, 1948, which s t a t e s in 
e f f e c t that the Auditor may Issue such warrants 
without the approval of the County Board of Super­
v i s o r s , Inasmuch as 11 years has elapsed and the 
Iowa Code has not been changed, and such an opinion 
does not show In your bond opinions or in the anno­
t a t i o n s to the Code, I would l i k e an answer to 
t h i s question: * 

"Can the Auditor of a County issue warrants f o r 
b i l l s duly approved by the County Board of Educa­
t i o n , which are not approved by the County Board 
of S upervisors?" 
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Mr. Lynn W. Morrow - 2 - May 13, 1959 

In r e p l y t h e r e t o I would advise you that the views ex­
pressed In the o p i n i o n r e f e r r e d to are s t i l l the views of the 
Department. 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

OS:MKB 
Inc. 
P. S. See attached copy of opinion issued June 28, 1949, to 
Mr, Chet B. Akers, Auditor of S t a t e . 



TAXATION l—Htef^fY-f'fVr^l^SSZ^Q^ "tLtt^Li/J^J5&£&£ 'J ~ -
The salary of an individual appointed to fi l l a vacancy in the office of 
County Assessor for the balance of the term of the prior County Assessor 
must be fixed at the same amount as that of the prior County Assessor. 

May 14, 1959 

Mr. Leon N. Miller, Chairman 
Iowa State Tax Commission 
State Office Building 
Das Moines, lowa 

Dear Mr. f i l l e r ; 

This is to acknowledge receipt of your letter of April 1, 1959, 

in which you request a legal opinion from this office stated as follows: 

"A county assessor was appointed by his county conference 
board for a four-year term starting January 1, 1958, at a salary 
that is in ncess of the salary of the county auditor of his county, 
the county board of supervisors having expressly approved his salary 
as provided for in section 441.6, 1953 Code of Iowa. After serving 
a little more than one year of his present four-year term said county 
assessor has indicated to members of his county confarence board 
that he is dissatisfied with the amount of his present salary and is 
considering resigning his position at the close of the year 1959. 
Assuming that ha does so, and an examination is held to fil l the 
vacancy, then under the provisions of section 441.3, the appoint­
ment of a successor shall be effective only for the balance of the 
term of the present assessor which runs until December 31, 1961. 
The statute is not clear as to whether in appointing a successor the 
county conference board must fix the salary of such successor at the 
same amount as was fixed for the assessor being succeeded in office. 
However, in an Opinion of the Attorney General found in the 1950 
Report of Attorney General at page 180, It was held that the county 
conference does not have legal authority to fix the salary of the 
county assessor on any basis except on a term basis, and the county 
conference may not increase the salary of the county assessor at the 
beginning of any year of his term or at any time during the year. 
The first question is:- Must the salary of the successor assessor 
whose appointment is effective only for the balance of the term of the 
assessor who is succeeded in office be fixed at the same amount as 
thai of the assessor succeeded for the remaining portion of the term 
of that assessor, or may the county conference board In fixing the 
salary of the successor assessor for the remaining portion of that •* 

5 7 ' 3 ' ' / 2 — 
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term fix a different amount, and could that amount be increased if 
the county board of supervisors approved the increase where the 
salary exceeded that of the county auditor? 

"The second question is:- Assuming that the ruling in question 1 
is that the salary could be raised upon the appointment of a successor 
assessor, would the present assessor bo eligible to take the examination 
for the position, and if he attained a passing grade and was certified 
as an eligible candidate, could the county conference board appoint 
him as the 'successor assessor* under the provisions of section 441.3?. 
If so, could he then be allowed an increase in his salary for the 
remaining portion of his present term?" 

The first question which ycu present has bsen answered by a latter 

opinion of the Office of the Attorney General dated December 17, 1956, a 
( 

copy of which is enclosed. This opinion is to the effect chat the salary 

cannot be increased during the term. 

An answer to your second question is unnecessary since that question 

is based upon the assumption that the salary could be raised during the term. 

Very truly yours, 

Richard J. Brinkman 
Special Assistant Attorney General 

RJBrfs 
End. 



c 
0 

p 
Y 

December 11, i 9 5 6 

Mr. Rober S. Bruner 
Carroll County Attorney 
Carroll, Iowa 

Dear Sir: 

This will acknowledge receipt of yours of the 14th inst. in which 

you submitted the following: 

"Our County Assessor died several weeks ago. His four (4) yeai-
term expires January 1, 1953. 

"The necessary steps are being taken to fi l l the vacancy in this 
office as provided by chapter 141 of the Code. 

"At the time of his death the Assessor's salary was $5,QQG.GG 
per year. 5 have been asked whether or not the Conference Board 
may, with the approval of the Board of Supervisors, increase this 
salary for whomsoever shall be selected to serve out the remainder 
of the term." 

In reply thereto t would advise you that pursuant to opinion of this 

Department appearing in the Report for 1950 at page 180, copy of which 

is enclosed, the salary of the County Assessor cannot be increased during 

the term. 

Very truly yours, 

OSCAii STRAUSS 
Second Assistant Attorney General 

QS:MKB 
£ncl. 



The a u t h o r i t y granted to b u i l d i n g and loan a s s o c i a t i o n s by 
Chapter 528A, Code 1958, to destroy records of such a s s o c i a t i o n s 
a p p l i e s only to dead f i l e s and records, ( f f ^ ^ j; 

May 14, 1959 

Mr. C. B. Akers 
Auditor of State 
B u i l d i n g 
A t t e n t i o n : Mr. George T. Carson 
Dear S i r : 

This w i l l acknowledge r e c e i p t of yours of the 2 9 t h u l t . 
in which you submitted the f o l l o w i n g : 

"We hand you herewith a copy of a l e t t e r from 
Mr. Kenneth F. Neu, Executive Vice President of 
the Iowa Savings and Loan League, requesting 
an Attorney General's opinion on Sections 
534.111-113, Code of Iowa, s p e c i f i c a l l y on 
the f o l l o w i n g question. 
"In the numerous instances where an a s s o c i a ­
t i o n has a current and a c t i v e savings account 
or loan account, but wherevthe h i s t o r y of t r a n s ­
a c t i o n s on the p a r t i c u l a r account i s more than 
eleven years o l d , can the a s s o c i a t i o n properly 
destroy that part of the o l d records p e r t a i n i n g 
to such savings or loan account which i s over 
eleven years old? 
"We w i l l appreciate your c o n s i d e r a t i o n of the 
matter at your e a r l i e s t convenience." 

wi t h accompanying l e t t e r of Mr. Kenneth Neu, Executive Vice 
P r e s i d e n t , e x h i b i t e d as f o l l o w s ; 

"This o f f i c e has been requested by one of the 
State chartered savings and loan a s s o c i a t i o n s 
to ask f o r an Attorney General's o p i n i o n on the 
I n t e r p r e t a t i o n of the above reference s e c t i o n s , 
p e r t a i n i n g to preservations of records, which 
was enacted by the 56th G. A. 
"The question i s s p e c i f i c a l l y as f o l l o w s : 



Mr. C. B. Akers - 2 - May 14, 1959 

"In the numerous Instances where an a s s o c i a t i o n 
has a c u r r e n t and a c t i v e savings account or loan 
account, but where the h i s t o r y of t r a n s a c t i o n s 
on the p a r t i c u l a r account Is more than eleven 
years o l d , can the a s s o c i a t i o n properly destroy 
that part of the o l d records p e r t a i n i n g to such 
savings or loan account which Is over eleven 
years old? 
"We f e e l It Is c l e a r that t h i s s e c t i o n allows 
the d e s t r u c t i o n of such records that are over 
eleven years o l d In the case of accountswhIch 
have been c a n c e l l e d . We a l s o b e l i e v e i t was 
probably the Intent that the answer to the above 
question be a f f i r m a t i v e , but before t a k i n g the 
step of recommending a c t u a l l y d e s t r o y i n g such 
records of current or a c t i v e accounts we would 
l i k e more assurance." 
In r e p l y thereto J advise as f o l l o w s . The 52nd General 

Assembly enacted what Is now designated as Chapter 528A devoted 
to r e g u l a t i o n s r e s p e c t i n g the d e s t r u c t i o n and p r e s e r v a t i o n of 
bank records. Thi» chapter, w i t h the exception of Section 528A.3 
r e s p e c t i n g photographic reproductions, i s in the exact terms of 
Sections 534.111-113, Code 1958. A d m i n i s t r a t i v e c o n s t r u c t i o n 
of the Banking Act Insofar as the question you propound here Is 
concerned appears In a pamphlet designated The "Iowa Schedule" 
f o r d e s t r o y i n g obsolete bank records and f i l e s issued by the Iowa 
Bankers A s s o c i a t i o n and on page 16 thereof i t i s s t a t e d : 

"The purposes of the b i l l are (a) t o r e l i e v e banks 
from the n e c e s s i t y of r e t a i n i n g throughout un­
l i m i t e d years, dead f i l e s and records, thus r e ­
l i e v i n g them from unnecessary expense f o r storage, 
maintenance and care, (b) to p r o t e c t customers by 
f i x i n g a minimum period of eleven years dur i n g 



Mr. C. B. Akers - 3 - May 14, 1959 

which time the bank must r e t a i n a l l records and 
f i l e s , (c) to p r o t e c t d e p o s i t o r s by r e q u i r i n g 
banks to permanently r e t a i n unpaid deposit ledger 
sheets, (d) to s i m p l i f y the production of bank 
records and f i l e s as evidence in legal proceed­
ings and (e) to provide a p e r i o d of eleven years 
d u r i n g which causes of a c t i o n may be brought on 
claims a r i s i n g from such records and f i l e s . " 

This a d m i n i s t r a t i v e c o n s t r u c t i o n of the banking b i l l Is 
e q u a l l y a p p l i c a b l e to the act as i t a p p l i e s to savings and loan 
a s s o c i a t i o n s and, t h e r e f o r e , by reason thereof I om of the opinion 
that Sections 534.111*113, Code 1953, are a p p l i c a b l e only to dead 
f l i e s and records. 

I would c a l l your a t t e n t i o n to the f a c t that Ben J . Gibson, 
then an attorney f o r the Bankers A s s o c i a t i o n , issued an opinion 
i n t e r p r e t i n g t h i s act as i t r e l a t e s to the banks. This o p i n i o n 
appears on page 16 of the p r e v i o u s l y described "Iowa Schedule" 
and Is hereto attached. This o p i n i o n , you w i l l note, does not 
pass upon the exact question propounded by you. 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

OS:MKB 
Enc. 



There i s no a u t h o r i t y in the Board of Supervisors to lease or s e l l 
part of the court house grounds currently, used f o r county purposes 
to the c i t y . ^ ^ ^ ^ , ^ ^ l & p 5 7 / 

May 15, 1959 

Mr. G. A. Cady 
F r a n k l i n County Attorney 
Hampton, iowa 
Dear S i r : 

This w i l l acknowledge r e c e i p t of yours of the 20th u l t . 
in which you submitted the f o l l o w i n g ! 

"As F r a n k l i n County Attorney, i do hereby request 
an opinion from your o f f i c e as to the r i g h t s of 
the F r a n k l i n County Board of Supervisors to do an 
act as h e r e i n a f t e r s t a t e d . 
"The F r a n k l i n County Court House i s s i t u a t e d on 
a county square in the heart of the business d i s ­
t r i c t of Hampton. The C i t y Council Is i n t e r e s t e d 
in widening the s t r e e t along the west s i d e of the 
court house and intends to widen the s t r e e t by 
t a k i n g a s t r i p of ground e i g h t f e e t in width along 
the west side of the court house grounds. This 
s t r i p i s s o l e l y on c i t y property, since i t has 
been determined that the e i g h t f o o t s t r i p of s i d e ­
walk l i e s on property owned by the c i t y of Hamp­
ton. However, the Council a l s o Intends to widen 
by eight f e e t the s t r e e t along the north side of 
the c i t y square, f o u r f e e t of which Is already on 
c i t y property, and they would l i k e to have the 
Board of Supervisors deed to them, or lease to 
them, a s t r i p of ground four f e e t In width along 
the e n t i r e north side of the c i t y square, which 
area w i l l be used f o r s t r e e t purposes. If t h i s 
were done, the c i t y would then have to place on 
county property the parking meters which are now 
on c i t y property. 

"I would l i k e an o p i n i o n from your o f f i c e as to the 
two questions h e r e i n a f t e r s t a t e d : (1) Under Sec­
t i o n 332.3, subparagraph 13 or 17, dot the Board 
of Supervisors have the r i g h t , under the circum­
stances r e l a t e d above, to s e l l or lease to the 
county the s t r i p of r e a l e s t a t e four f e e t In width 



Mr. G. A. Cady May 15, 1959 

which runs along the court house grounds, which 
i s to be used f o r s t r e e t purposes? (2) Do the 
Board of Supervisors f o r F r a n k l i n County have the 
a u t h o r i t y , under Section 332.3 of the 1958 Code 
of Iowa, to permit the c i t y of Hampton to erect 
parking meters on county ground, which meters w i l l 
r e c e i v e money f o r parking v e h i c l e s on c i t y owned 
property? 

"I would appreciate an o p i n i o n as to the above 
enumerated Items as soon as It Is convenient f o r 
you to do so. 1 1 

In r e p l y thereto I would advise you that the question sub­
m i t t e d in the foregoing was considered in an opinion issued 
A p r i l tk, 1953, to Mr. K. L. Kober, Black Haw County Attorney, 
where a l i k e s i t u a t i o n e x i s t e d . Copy of t h i s o pinion i s hereto 
attached. 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

OS.-MKB 
Enc. 



• p e r s o n i ^t'JL^S^tQ^Jl' " -

the produce are not exempt as agricultural produce. ( ^ J ^ ^ t 

May 19, 1959 

Mr. ^ewt Drahalm 
Wright County Attorney 
Clarion, Iowa 

Dear Mr. Srabeitri: 

This will acknowledge receipt of your latter of inarch 25, V)$9, in 

which you request the opinion of this department on whether mink pelts or peitry 

held by the producers of such pelts are exempt from taxation. 

Your attention is directed to Section 427.1 (13), Code of Iowa (1958), 

which reads as follows: 

"427.1 Exemptions. The following classes of 
proparty shall not be taxed: 

" it * it 
* 

1 113. Agricultural produce, Growing agricultural and 
horticultural crops and products, except commercial orchards 
and vineyards, and ail horticultural and agricultural produce 
harvested by or for the person assessed within one year previous 
to the listing, all wool shorn from his sheep within such time, 
all poultry, ten stands of bees, honey and beeswax produced 
during that time and remaining in the possession of the producer, 
ail swine and sheep under nine months of age, and ail other 
livestock and fur-bearing animals under one year of age." 

If the mink pelts in question are to fit within the terms of the above set out 

statute, the basis for exemption must be that they are "agricultural produce harvested". 

This is so, since they cannot fairly come within any other terms of the statute. 
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In applying exemption statutes, it must be remembered that the Iowa 

Supreme Court has directed that such statutes are to be.construed strictly. 

Readlyn Hospital vs. Hoth, 223 Iowa 341, 272 N.W. 90; Boss v. Polk County, 

236 Iowa 384, 19 U. W. 2d 225. 

Notice should also be taken of Section 4.1 (2), Code of Iowa (1953), 

which requires that in construing statutes of this state the words contained therein 

should be given their common and approved meaning unless the context of the statute 

requires otherwise. 

Taking these basic principles into consideration, attention must be given 

to the words "agricultural produce". As these words are commonly used and under­

stood, they mean the products or fruit of the soil and in their broadest sense include 

such domestic animals as are usually found on a farm. 

It cannot be fairly said that mink pelts can be included in this definition. 

Further evidence of the legislature's intention not to include such items as mink 

pelts in Section 427.1 (13), supra, is found by the use of the term "harvested". 

This word in its common connotation refers to the gathering of grain, fruits, or 

other crops. 

It i s , therefore, the opinion of this office that mink pelts are not such 

property as wera intended to be included in the exemption found In Section 427.1 413). 

Very truly yours, 

Richard J. Brinkman 
Special Assistant Attorney General 

RJBAVvVR/bjf 



^CONSERVATION 66MM"rt81W-^- A p p r o p r J a t i ^ n ^ Storm LaJo E n t i r e 
$170,000 to be used f o r the sole and only purpose of lake dredging 

Hay 19, 1353 

Bruce P. S t i l e s * D i r e c t o r 
State Conservation Commission 
East 7th and Court Avenue 
Des Moines 3, Iowa 

S i r ; 
Your l a t t e r of May 12, 1959, reads as f o l l o w s * 
"During the 53th General Assembly an appropria­
t i o n s b i l l (H.F.548) was passed, c a r r y i n g an 
a p p r o p r i a t i o n f o r Storm Lake. This i s set out 
In Sect!oa J o f the b i l l . 
" T h is a p p r o p r i a t i o n c a r r i e d an amount of 
$120,000,00 s t a t e funds contingent on an a d d i ­
t i o n a l $50,000.00 to be contributed by the 
Stora Lake community. 
"The Consarvation Commission r e s p e c t f u l l y re­
quests your o p i n i o n as to whether o r not one or 
both of these funds can be spent f o r any a c t i v i t y 
other than f o r dredging of s a i d lake." 
Sec. 3, House F i l e 548, Is as f o l l o w s ; 
"Sec. 3. There Is hereby appropriated to th& 
s t a t e conservation commission f o r lake dredging 
at Storra Lake the sum of on<$ hundred twenty 
thousand (120,000) d o l l a r s , s a i d a p p r o p r i a t i o n 
s h a l l be contingent upon and be supplemented by 
an a d d i t i o n a l f i f t y thousand (50,000) d o l l a r s 
to be r a i s e d In c o n t r i b u t i o n s , from other than 
s t a t e funds, by the community around s a i d lake." 
The Iowa Supreme Court, In the case of Herman H. 

Brown CQmpany v f Johnson. 82 N.W. 2d 134, 143 s t a t e s as 
f o l l o w s ; 

"As define d by Webster, the words 'complementary' 
and 'supplemental' mean 'serving to f i l l out o r 
complete', 'mutually supplying each other's l a c k ' , 
'to f i l l d e f i c i e n c i e s ' . " 



Bruce F. St H a s , D i r e c t o r -2- May 19, 1959 

In the case of State v. Wyandot County, 16 Ohio 
C i r . Ct. R. 218, I t Is s t a t e d j 

"A 'supplement* Is that which s u p p l i e s a 
d e f i c i e n c y ! that which f i l l s up, completes, 
or makes an a d d i t i o n to something already 
organized, arranged, or sat apart; dparl 
added to or a c o n t i n u a t i o n o f . It i s used 
sometimes as a synonym o f 'appendix' ." 
It i s c l e a r from the wording of s e c t i o n three, 

that the a p p r o p r i a t i o n of one hundred twenty thousand d o l ­
l a r s was f o r the so l e and o n l y purpose of lake dredging a t 
Storm Lake. I t would have bean impossible f o r the l e g i s l a ­
t u r e to have more c l e a r l y s t a t e d t h i s . 

Since the l e g i s l a t u r e c l e a r l y provided that the 
f i f t y thousand d o l l a r s to be r a i s e d i n c o n t r i b u t i o n s i s to 
supplement the appropriated sum, and in view of the d e f i n i ' 
t l o n s of "supplement 1 1 set out above, I t was the Intant of 
the l e g i s l a t u r e to provide that the e n t i r e sum of one 
hundred seventy thousand d o l l a r s be used f o r the sole and 
only purpose of lake dredging a t Storm Laks. 

Yours t r u l y . 

JH6tmmh*f 

JAMES H. &&JTTOM 
A s s i s t a n t Attorney Genera) 



SCHOOLSs Ra^^anj^s.±JLQJl — Lame-Duck c o n t r a c t s . C o n f l i c t s 
i n s t a t u t e s d i s c u s s e d and D e c l a r a t o r y Judgment procedure 

?j|r. J oseph S. Davis 
A d m i n i s t r a t i v e A s s i s t a n t 
Department o f P u b l i c I n s t r u c t i o n 
L O C A L 

Dear S i r : 

R e c e i p t is acknowledged o f your l e t t e r o f U&y 7 as 

f o l l o w s : 

" R e c e n t l y wa have had a s e r i e s o f q u e s t i o n s p e r ­
t a i n i n g t o the s t a t u s o f a s u p e r i n t e n d e n t ' s con­
t r a c t In t h e event o f a newly r e o r g a n i z e d d i s t r i c t . 

Assuming th© f o l l o w i n g t y p i c a l s i t u a t i o n s 

A proposed amalgamation o f h i g h s c h o o l d i s t r i c t s 
' A 1

s 'B 1, and *C I was approved by the v o t e r s on 
A p r i l 2 , 1959* 

^ p p r o x i m & t a l y on® week l a t e r h i g h s c h o o l d i s t r i c t 
* A* gave t h e i r s u p e r i n t e n d e n t a t h r e e - y e a r c o n t r a c t . 
He has been employed i n s a i d d i s t r i c t n i n e y e a r s . 

fte a r e wondering what the l o g o l s t a t u o o f t h i a 
c o n t r a c t i s . 

Your o p i n i o n on t h i s w i l l ba a p p r e c i a t e d . " 

The s i t u a t i o n you d e s c r i b e has, i n p a r t , been c o n s i d e r e d 

i n two l o t t o r o p i n i o n s o f t h i s o f f i c e dated A p r i l 1 0 , 195& 

and J a n u a r y 7? 1959* In view o f p o s s i b l e a d d i t i o n a l c o m p l i ­

c a t i o n s i n the s u b j e c t brought about by c e r t a i n A c t s o f the 

5 8 t h G e n e r a l Assembly, i t now appears d e s i r a b l e t o r e v i e w t h a 

two p r i o r o p i n i o n s and the newly-enacted l e g i s l a t i o n as 

a p p l i c a b l e t o your q u e s t i o n . 

May 2 2 , 1959 

S7?- sr-t-7 
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Tha b a s i c problem a r i s e s under s e c t i o n 275«33» Code 1958, 

which p r o v i d e s as f o l l o w s : 

"The terras o f employment o f s u p e r i n t e n d e n t s , p r i n ­
c i p a l s , and t e a c h e r s , f o r any c u r r e n t s c h o o l y e a r 
s h a l l not be a f f e c t e d by the f o r m a t i o n o f the new 
d i s t r i c t . " 

The d i f f i c u l t y w i t h the quoted p r o v i s i o n i s the a m b i g u i t y 

i n h e r i n g i n t h e phrase " c u r r e n t s c h o o l y e a r " . i n our l e t t e r 

o p i n i o n o f A p r i l 10, we s a i d , w i t h r e s p e c t to a s i m i l a r 

s i t u a t i o n s 

" A c c o r d i n g to the f a c t s s t a t e d i n your l e t t e r , the 
board o f d i r e c t o r s o f a c e r t a i n s c h o o l d i s t r i c t 
e n t e r e d i n t o a t h r e e - y e a r c o n t r a c t w i t h a s u p e r i n ­
t e n d e n t . A f t e r the s a i d s u p e r i n t e n d e n t had s e r v e d 
one y e a r under such c o n t r a c t the s c h o o l d i s t r i c t 
w i t h wfeich ha had c o n t r a c t e d ceased to e x i s t and 
t h e t e r r i t o r y i t had f o r m e r l y s e r v e d became p a r t 
o f a new s c h o o l d i s t r i c t under th e p r o v i s i o n s o f 
C h a p t e r 275 o f the Coda, However, the c o n t r a c t 
i n q u e s t i o n was not a c o n t r a c t to s e r v e as s u p e r i n ­
t e n d e n t o f the new c o r p o r a t i o n nor was the new c o r p ­
o r a t i o n a p a r t y to the c o n t r a c t . The p o s i t i o n which 
t h e s a i d s u p e r i n t e n d e n t had e o n t r a c t ^ t o f i l l ceased * 
to e x i s t on t h e date t h a t t h e o l d c o r p o r a t i o n ceased 
to e x i s t . The o f f i c e o f s u p e r i n t e n d e n t o f the oon-
sq 1idaAed d i s t r i c t was a b o l i s h e d by o p e r a t i o n o f law. 

To e l a b o r a t e , s i n c e no p r i v i t y o f c o n t r a c t e x i s t e d 
between the s u p e r i n t e n d e n t i n q u e s t i o n and the new 
community d i s t r i c t , i t would seem to l o g i c a l l y f o l l o w 
t h a t s a i d s u p e r i n t e n d e n t had no c l a i m to any r i g h t 
o f employment i n a s i m i l a r c a p a c i t y by the new 
d i s t r i c t by v i r t u e a f h i s employment by the o l d d i s t ­
r i c t u n l e s s such r i g h t be c o n f e r r e d by s t a t u t e . 
O r d i n a r i l y , r i g h t to p u b l i c employment, even i n a 
p o s i t i o n p r o t e c t e d by C i v i l S e r v i c e t e r m i n a t e s when 
t h e p o s i t i o n h e l d i s a b o l i s h e d . See Wood y. L o v e l e s s . 
2hh Iowa 9 1 9 , 58 N.W. 2d 368 and c a s e s c i t e d t h e r e i n . 
| f such be t r u e o f a p o s i t i o n p r o t e c t e d by C i v i l 
S e r v i c e , i t must be t r u e to an even g r e a t e r degree 
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o f a p o s i t i o n not p r o t e c t e d by C i v i l S e r v i c e . I t 
seems q u i t e o b v i o u s t h a t when a s c h o o l c o r p o r a t i o n 
c e a s e s to e x i s t s a l l p o s i t i o n s o f employment under 
such c o r p o r a t i o n i p s o f a c t o are a b o l i s h e d by o p e r a ­
t i o n o f law. 

Thus, the problem w i t h which you a r e c o n f r o n t e d i a 
e a s i l y d i s p o s e d o f u n l e s s the p r o v i s i o n s o f S e c t i o n 
2 7 5 . 3 3 ) to which your l e t t e r r e f e r s , impose an 
o b s t a c l e . I t p r o v i d e s as f o l l o w s * 

C o n t r a c t s not a f f e c t e d . The terms o f 
employment o f s u p e r i n t e n d e n t s , p r i n c i p a l s , 
and t e a c h e r s , f o r any c u r r e n t s c h o o l year 
s h a l l not be a f f e c t e d by t h e f o r m a t i o n o f 
t h e new d i s t r i c t . ' 

R e f e r e n c e to a n n o t a t i o n s c o n t a i n e d i n both the Anno­
t a t i o n s to Code of Iowa and i n the West P u b l i s h i n g 
Company's I« C. A. f a i l s t o r e v e a l any d e c i s i o n o f 
our Supreme Court or p r i o r s t a f f o p i n i o n o f t h i s 
o f f i c e c o n s t r u i n g e i t h e r S e c t i o n 2/5*33 o f the 
c u r r e n t code o r i t s i d e n t i c a l p r e d e c e s s o r which ap­
peared as S e c t i o n 27^«3l »n the 1950 and p r i o r oodes 
and p r i o r to t h a t under v a r i o u s s e c t i o n numbers set 
f o r t h i n the h i s t o r i c a l a n a l y s i s f o l l o w i n g the t e x t 
o f the p r o v i s i o n a p p e a r i n g i n the c u r r e n t code. 

Under most f a c t s i t u a t i o n s n e c e s s i t a t i n g a p p l i c a t i o n 
o f S e c t i o n 275*33? s u p r a , the meaning o f t h e word 
' C u r r e n t 6 would p r o v i d e a v e x a t i o u s and troublesome 
problem. The s c h o o l y e a r runs from J u l y 1 to June 30 
D i s t r i c t s 'formed' under Chapter 275 become e f f e c t i v e 
on J u l y l . C o n t r a c t s w i t h t e a c h e r s and s u p e r i n t e n d e n t 
are o r d i n n r i l y made i n A p r i l but f o r the 'ensuing* 
r a t h e r than ' c u r r e n t ' s c h o o l y e a r . A l t h o u g h the new 
d i s t r i c t becomes ' e f f e c t i v e ' on J u l y 1, a l l o f the 
p r o c e d u r a l s t e p s i n c i d e n t to i t s ' f o r m a t i o n ' must 
t a k e p l a c e p r i o r to J u l y 1* Thus, t h e problem a r i s e s 
as to what r e f e r e n c e p o i n t i n c h r o n o l o g y one must 
use i n d e t e r m i n i n g whether the word ' c u r r e n t 1 a p p l i e s 
to the s c h o o l year e n d i n g June 30 o f a g i v e n c a l e n d a r 
y e a r or J u l y 1 o f the same c a l e n d a r y e a r . I t c o u l d 
be p l a u s i b l y argued t h a t the ' f o r m a t i o n ' took p l a c e 
i n the s c h o o l year e n d i n g June 30 a l t h o u g h the end 
p r o d u c t o f such f o r m a t i o n d i d not become e f f e c t i v e 
u n t i 1 J u l y 1. 
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Whichever year be c o n s i d e r e d ' c u r r a n t 1 , one t h i n g 
appears c l e a r . I t i s t h a t S e c t i o n 275*33 a p p l i e s 
o n l y to the ' c u r r e n t ' y e a r . The e x p r e s s p r o v i s i o n 
t h a t the ' f o r m a t i o n ' has no e f f e c t upon c o n t r a c t s 
• f o r any c u r r e n t s c h o o l y e a r ' I m p l i e s t h a t the 
• f o r m a t i o n * does, a f f e c t such c o n t r a c t s w i t h r e s p e c t 
to y e a r s subsequent to t h e ' c u r r e n t ' y e a r . ' I n c l u s i o 
u n i u s e s t e x c l u s i o a l t e r i u s * . The manner i n which 
' f o r m a t i o n ' a f f e c t s c o n t r a c t s f o r such subsequent 
y e a r s would, o f c o u r s e , be t h e same manner t h a t 

y a b o l i s h i n g a p o s i t i o n g e n e r a l l y a f f e c t s such p o s i -
t i o n as h e r e i n a b o v e d i s c u s s e d . 

S i n c e t h e f a c t s o f your l e t t e r a r e t h a t the s u p e r i n ­
t endent i n q u e s t i o n has been p e r m i t t e d to c o n t i n u e 
to s e r v e as s u p e r i n t e n d e n t f o r one y e a r beyond the 
e f f e c t i v e date of t h e new d i s t r i c t o b v i a t e n e c e s s i t y 
f o r r e s o l v i n g the apparent a m b i g u i t y s u r r o u n d i n g 
the use o f the word ' c u r r e n t ' . Of t h e p o s s i b l e 
c o n s t r u c t i o n s of t h a t word, the most f a v o r a b l e to 
the s u p e r i n t e n d e n t would p e r m i t him o n l y one y e ar 
o f employment beyond the e f f e c t i v e date of the new 
d i s t r i c t . In o t h e r words, i t c o u l d d e l a y the a u t o ­
m a t i c a b o l i t i o n o f h i e p o s i t i o n by v i r t u e o f the 
c e s s a t i o n of e x i s t e n c e o f h i s employer f o r o n l y one 
y e a r , the ' c u r r e n t ' y e a r . " 

In our l e t t e r o p i n i o n o f J a n u a r y 7? 1/59, we f u r t h e r 

c o n s i d e r e d the problem as i t r e l a t e d to c o n t r a c t s w i t h t e a c h e r s , 

we s a i d : 

"Because o f the a m b i g u i t y i n h e r i n g i n s e c t i o n 275*33 
by reason of i t s f a i l u r e to f i x a c h r o n o l o g i c a l r e f e r ­
ence point w i t h r e s p e c t to t h e word ' c u r r e n t , ' i t i s 
i m p o s s i b l e to c o n c l u d e w i t h any degree o f c e r t a i n t y 
whether ' c u r r e n t ' i n the f a c t s i t u a t i o n you d e s c r i b e 
means the s c h o o l y e ar 1958-59 or the s c h o o l y e a r 
1959-60. In the absence of s e c t i o n 275-33 i t would 
seera t h a t c o n t r a c t s made w i t h the o l d boards p r i o r 
t o J u l y 1, 1959, f o r the s c h o o l y e a r 1959-1960 would 
be v o i d upon the c r e a t i o n o f the new d i s t r i c t on the 
p r e c e d e n t i n Wood v. L o v e l e s s . 2hh Iowa 9 1 9 , 5& N>W. 
2d 3 6 8 . T h i s would seem i n the p u b l i c i n t e r e s t as 
i t would p r e c l u d e h o s t i l e boards from h i r i n g t e a c h e r s 
i n w h o l e s a l e l o t s f o r a term to run e n t i r e l y beyond 
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t h e term of o f f i c e o f such boards. 

However, i t i s o r d i n a r i l y presumed t h a t the l e g i s ~ 
l a t u r e has some purpose i n mind i n a d o p t i n g a 
s t a t u t e . We a r e , t h e r e f o r e , f o r c e d to the c o n c l u ­
s i o n t h a t the l e g i s l a t u r e , i n a d o p t i n g s e c t i o n 
2 7 5 o 3 ? must have i n t e n d e d some r e s u l t o t h e r than 
t h a t which would have o b t a i n e d had i t remained 
s i l e n t . On t h i s b a s i s , I c o n c l u d e t h a t the phrase 

s ' c u r r e n t s c h o o l y e a r ' as used i n the s a i d s t a t u t e 
means, i n the s i t u a t i o n you d e s c r i b e , t h e s c h o o l 
y e a r commencing J u l y 1., 1959 and ending June 30> 
i 9 6 0 . T h i s l e a v e s the new board somewhat at the 
mercy o f the o l d boards f o r the s a i d y e a r but, 
as was s a i d i n th© d e c i s i o n o f our Supreme Court 
i n the case of S t a t e ex r e l H a r b e r t s y. Klemme 
Community S o h o o l D i s t r i c t . 2V7 Iowa *f8, 72 N.W. 
2d !?12, 5 l 5 j 'They a r e u s u a l l y composed o f persons 
o f i n t e g r i t y and h i g h p u r p o s e . ' " 

Subsequent to the quoted o p i n i o n s , the 5 8 t h General 

Assembly enacted Senate F i l e 1 which f u r t h e r c o m p l i c a t e s the 

p i c t u r e by a d d i n g to s e c t i o n 279-13? Code 1956 ? the f o l l o w i n g : 

"The term ' t e a c h e r ' as used i n t h } s s e c t i o n s h a l l 
i n c l u d e a l l c e r t i f i c a t e d s c h o o l employees i n c l u d i n g 
s u p e r i n t e n d ©nts." 

One o f the p r o v i s i o n s o f " t h i s s e c t i o n " ( s e c t i o n 279»13)> f o r 

purposes of which the word " t e a c h e r " i s d e f i n e d as " i n c l u d i n g 

s u p e r i n t e n d e n t s " i s as f o l l o w s : 

" C o n t r a c t s w i t h t e a c h e r s . . . may i n c l u d e employ­
ment f o r a term not e x c e e d i n g the e n s u i n g s c h o o l 
y e a r . 1 1 

T h i s ' r a i s e s two c o m p l i c a t i o n s : ( 1 ) With r e s p e c t to the t h r e e -

y e a r c o n t r a c t h e r e t o f o r e authori2ad i n s e c t i o n 2 7 9 *lk w i l l the 

C o u r t s f o l l o w the r u l e , " i m p l i e d r e p e a l s a r e not f a v o r e d " o r 

w i l l they a p p l y the r u l e , " t h e l a t e r enactment p r e v a i l s " ? 
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( 2 ) Is t h e " e n s u i n g " s c h o o l y e a r to which s e c t i o n 279°13 

r e f e r s the same as the " c u r r a n t s c h o o l y e a r " to which s e c t i o n 

2 7 5 - 3 3 r e f e r s ? I f the f i r s t q u e s t i o n c o u l d be answered, w i t h 

a s s u r a n c e , t h a t the " l a t e r enactment" r u l e would be f o l l o w e d , 

the q u e s t i o n s t a t e d i n your l e t t e r c o u l d be d i s p o s e d o f by 

s a y i n g under the new law t h e r e i s no l o n g e r such t h i n g as a 

t h r e e - y e a r s u p e r i n t e n d e n t ' s c o n t r a c t . T h i s , however, a l t h o u g h 

q u i t e i n l i n e w i t h the o l d e r c a s e s , does not seem a s s u r e d i n 

view o f the numerous and more r e c e n t c ases a p p l y i n g the " i m p l i e d 

r e p e a l s are not f a v o r e d " d o c t r i n e . 

S i m i l a r l y , i f we c o u l d say w i t h a s s u r a n c e t h a t the phrase 

" e n s u i n g y e a r " as used i n s e c t i o n 279*13 d e s c r i b e s t h e y e a r 

a f t e r the " c u r r e n t y e a r " t o which s e c t i o n 275-33 r e f e r s , than 

i t would f o l l o w a l l c o n t r a c t s end on J u l y 1, thereby e l i m i n a - . 

t i n g any problem the new d i s t r i c t might have w i t h s u r p l u s 

t e a c h e r s . The t r o u b l e w i t h t h i s i s , as p o i n t e d out i n our 

l e t t e r o f J a n u a r y 7? i t would make s e c t i o n 275*33 m e a n i n g l e s s . 

Senate F i l e 529? a l s o enacted by the 5 8 t h G e n e r a l Assembly, 

has b e a r i n g on your q u e s t i o n . It amends s e c t i o n 2 7 5 - 2 5 o f t h e 

1958 Code, r e l a t i n g t o t h e e l e c t i o n o f a board f o r the new 

d i s t r i c t and i t s powers. P r i o r to amendment, t h e new board 

c o u l d be e l e c t e d as soon as t h e p r o p o s i t i o n f o r a new d i s t r i c t 

c a r r i e d but c o u l d not o r g a n i z e p r i o r t o J u l y 1. Under th© 

p r o v i s i o n s o f Senate F i l e 1; 
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"The new board s h a l l o r g a n i z e w i t h i n f i f t e e n days 
f o l l o w i n g t h e i r e l e c t i o n upon c a l l o f the county 
s u p e r i n t e n d e n t . The new board o f d i r e c t o r s ^ h a l \ 
have complete c o n t r o l o f the amployiqe.n'ft o f a l l 
p e r s o n n e l f o r the newly formed community sc h o o l 
d i s t r i c t f o r the enduing s c h o o l y e a r . F o l l o w i n g 
the o r g a n i z a t i o n o f the new board they s h a l l have 
a u t h o r i t y to e s t a b l i s h p o l i c y , o r g a n i z e c u r r i c u l u m , 
e n t e r i n t o c o n t r a c t s and complete such o t h e r p l a n ­
n i n g and t a k e such a c t i o n as i s e s s e n t i a l f o r the 
e f f i c i e n t management o f the newly formed community 
s c h o o l d i s t r i c t . * 1 

The u n d e r s c o r e d language would c o m p l e t e l y d i s p o s e o f the ques­

t i o n s u b m i t t e d i n your l e t t e r had s e c t i o n 275 . 3 3 b°Qn r e p e a l e d . 

However, i t wasn't, and we are l e f t w i t h t h s same two c o m p l i ­

c a t i o n s as h e r e i n a b o v e set f o r t h w i t h r e s p e c t to the amend­

ment t o s e c t i o n 279*13-

The u n c e r t a i n t i e s which e x i s t e d i n t h e s t a t u t e s as c o n s t r u ­

ed i n the quoted l e t t e r o p i n i o n s c o n t i n u e under the amendments 

to c h a p t e r 275 enacted by the 5 8 t h S e n e r a l Assembly. Although* 

i t i s now c l e a r t h a t the board o f a new d i s t r i c t may h i r e p e r ­

sonnel f o r such d i s t r i c t p r i o r to J u l y 1, i t i s by no means 

c l e a r t h a t the new d i s t r i c t i s not bound under s e c t i o n 2 7 5 - 3 3 

by c o n t r a c t s made by the o l d b o a r d s , e s p e c i a l l y i f made b e f o r e 

the o r g a n i z a t i o n o f the new board. 

We i n c l i n e to the view t h a t i n sound p u b l i c p o l i c y , c o n ­

t r a c t s e n t e r e d i n t o by an o l d b o a r d , at a t i m e i t knows i t s 

days a r e numbered, w i t h a t e a c h e r or s u p e r i n t e n d e n t who a l s o 

knows t h a t t h e board w i t h whom he i s c o n t r a c t i n g and the d i s t r i c t 

i n which ho c o n t r a c t s to i n s t r u c t o r s u p e r v i s e w i l l cease t h e i r 
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o f f i c i a l e x i s t e n c e b e f o r e tiroa f o r porforraance under the 

c o n t r a c t a r r i v e s , s h o u l d bo h e l d v o i d . T h i s seem3 c l e a r l y 

s u p p o r t e d by Senate F i l e 529 b u t , n o v e r t h o l 3 s s j s^ray c o n t r a r y 

to a u c t i o n tf.75«33 which was not r e p e a l e d . 

W®,- t h e r e f o r e , rscommsnd t h a t any new a c h c o l d i s t r i c t 

c o n f r o n t e d w i t h such problem r e t a i n c o u n s e l as p r o v i d e d i n 

a a c t i c n 279»35 and, by and though such c o u n s e l 5 o b t a i n a d e c l a r a ­

t o r y judgment, p r o v i d e d i n R u l e s o f C i v i l Procedure 261 e t . s s q . , 

d e c l a r i n g i t s r i g h t s , s t a t u 3 r and l o ^ a l r e l a t i o n s undor such 

c o n t r a c t & and r a a o l v i n g the c o n f l i c t s i n Ihe s t a t u t e s as h s r o -

t o f o r e pointoc; o u t . 

Vary t r u l y y o u r s , 

LEONARD C, ABELS 
A s s i s t a n t A t t o r n e y G s n e r a i 

LCArkvr 



D i r e c t i n g b a l l o t s in school e l e c t i o n s to be p r i n t e d does not include 
t h e r e i n mimeographing or other form of impression of such b a l l o t s . 

May 25, 1959 

Hon. Neal P i e r c e 
S t a t e Representative 
R u s s e l l , Iowa 
My dear Neal: 

Reference i s herein made to your o r a l request r e s p e c t i n g 
the u^e of mimeographed b a l l o t s at a school e l e c t i o n . I advise 
as f o l l o w s . In the view that Chapter 2 7 7 , Code 1958, being 
the s t a t u t e c o n t r o l l i n g school e l e c t i o n s , makes no p r o v i s i o n 
f o r p r o v i d i n g of b a l l o t s t h e r e i n and, t h e r e f o r e , under the p r o v i ­
sions of Sec. 277.33, Code 1958, the general e l e c t i o n laws con-
cernad therewith w i l l apply. In that aspect the s t a t u t e p e r t a i n ­
ing to the submission of p u b l i c measures i s found in Sec. 49.49, 
Code 1958, p r o v i d i n g as f o l l o w s : 

"Pr i n t I no of b a l l o t s on pub!Ic measures. Al1 
of such baTTots f o r tFfe same pol 1 ihg place 
s h a l l be of the same s i z e , s i m i l a r l y p r i n t e d , 
upon yellow colored paper. On the back of 
each such b a l l o t s h a l l be p r i n t e d appropriate 
words, showing that such b a l l o t r e l a t e s to a 
c o n s t i t u t i o n a l or other question to be sub­
m i t t e d to the e l e c t o r s , so as to d i s t i n g u i s h 
the s a i d b a l l o t s from the o f f i c i a l b a l l o t f o r 
candidates f o r o f f i c e , and a f a c s i m i l e of the 
signatu r e of the audit o r or other o f f i c e who 
has caused the b a l l o t to be p r i n t e d . " 
Mimeographing such b a l l o t s i s not expressly authorized 

and t h e r e f o r e If authorized the a u t h o r i t y must be found In the 
d e f i n i t i o n of the word " p r i n t " as used In such s t a t u t e . The 
word Insofar as p r i n t i n g b a l l o t s Is concerned appears in the 
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1897 Code, Section 1107. It i s a f a i r inference that the term 
as there used was not broad enough to include mimeographing or 
other forms of d u p l i c a t i o n now e x i s t i n g . It i s to be s a i d in 
that respect, according to the case of Alpers v. United S t a t e s , 
175 f . 2d 137. as f o l l o w s : 

" ' P r i n t i n g means the impress of l e t t e r s or 
characters upon paper or upon other substance 
* * * (and) implies a mechanical ac t . * Daly v. 
Berry, 45 N. E. 287, 178 N. W. 104, 106. 
"•The word " p r i n t " has a wide range of s i g n i ­
f i c a t i o n ; but i t s o r d i n a r y meaning i s to im­
press l e t t e r s , f i g u r e s , and ch a r a c t e r s , by 
types and ink of various forms and c o l o r s , 
upon paper of var i o u s k i n d s , on some such 
y i e l d i n g s u r f a c t . 1 Forbes Lithograph Mgf. 
Co. v. Worthlngton, C. C , 25 F. 893, 900." 

And i t s long use and existence In numerous s t a t u t e s In the Code 
without q u a l i f i c a t i o n of d e f i n i t i o n other than as defined above 
seems to preclude any i n t e n t i o n of the L e g i s l a t u r e to include 
t h e r e i n mimeographing. Among the many st a t u t e s using the word 
" p r i n t i n g " are Chapters 15, 16 and 17, one devoted to the estab­
lishment of the State P r i n t i n g Board and p r e s c r i b i n g i t s powers 
and d u t i e s and another p r o v i d i n g f o r the o f f i c e of Superintendent 
of P r i n t i n g and p r e s c r i b i n g h i s powers and du t i e s and p r o v i d i n g 
f o r l e g i s l a t i v e p r i n t i n g . It i s to be observed that the word 
" p r i n t i n g " t h e r e i n stands u n q u a l i f i e d or broadened by other terms 
of Impressions. Long a d m i n i s t r a t i v e c o n s t r u c t i o n of the word 
" p r i n t i n g " in the many places of the Code does not include any 
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other method of impression and leads to the conclusion together 
w i t h the p r o v i s i o n s of Sec. 15.42, p r o v i d i n g as f o l l o w s : 

"Permissive use of d u p l i c a t o r s . E i t h e r mimeo-
graphs, s i m i l a r 3 u p l I c a t o r s or machines of the 
o f f s e t type may be used in departments or agen­
c i e s located in the c i t y of Des Moines provided 
that no more than f i v e thousand copies of any 
one master copy or o r i g i n a l are made, and p r o v i ­
ded that a cost system be kept and reported as 
provided f o r in s e c t i o n 15.39. The master copy 
or s t e n c i l used on these machines s h a l l be pre­
pared by a t y p e w r i t e r means of composition o n l y , 
and no photographic master of aluminum, metal, 
z i n c , paper or s t e n c i l of any type s h a l l be 
purchased or used without the approval of the 
s t a t e superintendent of p r i n t i n g . " 

that mimeographing of b a l l o t s f o r school e l e c t i o n s i s not 
a u t h o r i z e d , in that s i t u a t i o n i t seems c l e a r that i f the L e g i s ­
l a t u r e intended p r i n t i n g to mean mimeographing i t would have so 
s t a t e d . This was the observation of the Court in the case of 
Wiggins v. Kerby, 33 P. 2d 315, 319, where i t was s t a t e d : 

"Whether the t y p e w r i t t e n , mimeographed copies of 
the laws i n question, which respondent caused to 
be made and d i s t r i b u t e d , c o n s t i t u t e s a p r i n t i n g 
w i t h i n any sense of that term I t Is unnecessary 
to determine, f o r even though I t doss, i t Is per­
f e c t l y p l a i n that I t was not a p r i n t i n g w i t h i n 
the meaning of the L e g i s l a t u r e , as expressed 
e i t h e r in the above excerpt from s e c t i o n 23, or 
in the expression ' p r i n t i n g the session laws,* 
as used in the general a p p r o p r i a t i o n b i l l of 
1933. There cannot e x i s t the s l i g h t e s t doubt 
as to what the L e g i s l a t u r e had In mind when It 
used the term ' p r i n t e r 1 In the f i r s t and ' p r i n t ­
i n g ' In the second. The session laws have been 

r l n t e d and published In o r d i n a r y convenient 
ook s i z e and form and c a r r y i n g an Index si n c e 

A r i z o n a became a s t a t e and long p r i o r t h e r e t o , 
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and no question of any nature can a r i s e as to the 
f a c t that the members of the L e g i s l a t u r e had t h i s 
In mind In both of these Instances. If by the 
term • p r i n t i n g , ' as It appears In the appropria­
t i o n b i l l of 1933, the Eleventh L e g i s l a t u r e had 
meant mimeographing i t would undoubtedly have 
s a i d so, and, In a d d i t i o n , would have a p p r o p r i ­
ated a very much smaller sum f o r t h i s purpose. 
Nothing can be c l e a r e r than the f a c t that mimeo­
graphing the laws in question does not c o n s t i t u t e 
a p r i n t i n g w i t h i n the meaning of t h i s word as 
used In s u b d i v i s i o n kS of s e c t i o n 1 of the 
general a p p r o p r i a t i o n b i l l passed by the Eleventh 
L e g i s l a t u r e . " 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

OSjMKB 



HEAL TH ; Q^^j^^d' ~ ~ 
A county health u n i t plan may be e s t a b l i s h e d by mutual agreement 
between the Boards of Health of every c i t y , town and township in 
the county with the Board of Sup e r v i s o r s , and such w r i t t e n agreement 
should be executed by the Board of Supervisors and these several 
boards and the agreement made of record in the proceedings of such 
boards. (<fA^.u^ •£ ̂UuU^^y ^.^is^ds A , , 

May 26, 1959 S/j^SfJ ^Sf-S'^ ^ 

Mr. Evan L. Hultman 
Black Hawk County Attorney 
Waterloo, Iowa 
Dear S i r : 

This w i l l acknowledge r e c e i p t of yours of the 25th Inst. 
In which you submitted the f o l l o w i n g : 

"In accordance with our previous conversations, 
I wish to submit the f o l l o w i n g matter concern­
ing the adoption of a County Health Unit Plan. 
"According to Section 138.1 of the 1958 Code 
of Iowa 'The County Board of Supervisors of any 
county may, by mutual agreement of Boards of 
Health of c i t i e s , towns and townships of t h e i r 
county, adopt the County Health Unit Plan.' 
The Black Hawk County Board of Supervisors are 
i n v e s t i g a t i n g the p o s s i b l e adoption of such a 
plan and have requested the f o l l o w i n g informa­
t i o n from me which I have been unable to f i n d 
a f t e r a search of the annotations. 
"1. Must the Black Hawk County Board of Super­
v i s o r s enter Into a mutual agreement with every 
Board of Health of every c i t y , town and town­
ship In Black Hawk County to adopt a County 
Health Unit Plan? 
"2. What formal a c t i o n Is necessary by the 
county, c i t i e s , towns and townships In order to 
adopt a county health u n i t plan? 
"The o n l y Information that I can f i n d i n d i c a t ­
ing that every c i t y , town and township would 
have to enter into t h i s mutual agreement i s the 
sup p o s i t i o n made by the w r i t e r in 36 Iowa Law 
Review at page 101 In 1950." 
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In answer to the foregoing I advise as f o l l o w s . 
1. Section 138.1, Code 1958, quoted by you, supersedes 

the same numbered s e c t i o n In the 1946 Code. That s e c t i o n , as I t 
there e x i s t e d , provided the f o l l o w i n g : 

"Adoption of pl a n . The county board of super-
v l s p r s of any county In Iowa may, by t h e i r 
own r e s o l u t i o n , or by mutual agreement with 
any l o c a l board or boards of h e a l t h of t h e i r 
county, adopt the county h e a l t h u n i t p l a n . " 
The repeal of that s e c t i o n by the 52nd General Assembly, 

Chapter 93, subsection 9, p r o v i d i n g that a county health u n i t 
plan can be e s t a b l i s h e d by mutual agreement with any l o c a l Board 
or Boards of Health and the s u b s t i t u t i o n of the s e c t i o n as It 
now e x i s t s shows a l e g i s l a t i v e i n t e n t that such heal t h u n i t plan 
can be adopted only by agreement with the Boards of Health of 
every c i t y , town and township in Black Hawk County. 

2. Insofar as your question #2 i s concerned, I am of the 
opi n i o n that a w r i t t e n agreement be executed between the Board of 
Supervisors and the Boards of Health of a l l of the c i t i e s , towns 
and townships of the county, which agreement and i t s execution 
should be authorized by each of the Boards of Health and the 
Board of Supervisors and the agreement and It s a u t h o r i z a t i o n made 
of record in the proceedings of such Boards of Health and the 
Board of Sup e r v i s o r s . 

Very t r u l y yours, 

OS:MKB 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 



Co mpAT/B/t/ry oF^'/ee ; 
A duly e l e c t e d and q u a l i f i e d State Senator is i n e l i g i b l e to hold the 
o f f ice of inher i tance tax appra i ser. (Sh*****~ tC M<-<1&**^ 

May 26, 1959 

Mr. Evan L. Hultman 
Black Hawk County Attorney 
Waterloo, Iowa 
My dear Evan: 

This w i l l acknowledge r e c e i p t of yours of the 25th Inst. 
in which you submitted the f o l l o w i n g : 

•'The D i s t r i c t Judges in and f o r the Tenth 
J u d i c i a l D i s t r i c t of Iowa have requested an 
o f f i c i a l o p i n i o n from me concerning the ap­
pointment of an in h e r i t a n c e tax appraiser to 
f i l l the vacancy created by the recent death 
of one of the members here In Waterloo. The 
s p e c i f i c question i s : Is i t i l l e g a l f o r an 
e l e c t e d State Representative or Senator to be 
appointed and serve in the c a p a c i t y as an i n ­
h e r i t a n c e tax appraiser? 

" I t Is Important that I get as e a r l y an answer 
as p o s s i b l e to t h i s question In that I n h e r i ­
tance tax appraisements are q u i t e numerous In 
Black Hawk County, and t h i s vacancy needs to 
be f i l l e d as e a r l y as p o s s i b l e . " 
In r e p l y thereto I advise you that on December 14, 1954, 

i t was r u l e d that a duly e l e c t e d and q u a l i f i e d State Senator was 
I n e l i g i b l e to hold the o f f i c e of Inheritance tax app r a i s e r . Copy 
of t h i s o p i n i o n i s attached. 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

OStMKB 
Enc. 

5 7 - £T-



Co o /or i e s' i^jti£^thi^:/ 
County road equipment can be used in a County S o i l Conservation 
p r o j e c t at the County Home. ft Jyt^j^j^ £jj>^^£^, 

May 26, 1959 

Mr. Lynn W. Morrow 
Allamakee County Attorney 
Waukon, Iowa 
Dear S i r : 

This w i l l acknowledge yours of the 18th i n s t . asking f o r 
a r e c o n s i d e r a t i o n of my l e t t e r to you of May 13th, and you add 
by way of explanation of the request the f o l l o w i n g : 

"In an e f f o r t to e x p l a i n what I want, I w i l l 
s t a t e that Allamakee County, Iowa owns and 
operates the Allamakee County Home and Farm. 
That s a i d County has j o i n e d the S o i l Conserva­
t i o n program and there i s a c e r t a i n amount of 
t e r r a c i n g that needs to be done. Now the 
County can co n t r a c t w i t h a p r i v a t e c o n t r a c t o r 
to come in and do t h i s work, or It can use i t s 
own machinery on i t s own farm at a l o t l e s s 
expenditure of money. I marely wanted to 
know If the county could use i t s own road 
b u i l d i n g equipment on i t s own farm," 

Upon r e c o n s i d e r a t i o n hereof, I am disposed to the view 
that the o p i n i o n appearing in the 1952 Roport of the Attorney 
General at page 116 would permit the use of t h i s equipment as 
proposed. Copy of t h i s o p i n i o n Is attached. 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

OS:MKB 
Enc. 

( 



UJCAOMOTe-* TA4 f f l ON> CftSSIT UmtK&r Furniture, Futures and 
Equipment ©f Credit Unions art not subject to personal property taxes. 
Dividends payable are not assessable t© credit unions as awioys and credits, 

Uay 28, 1959 

Hr. Leon H» Miller, Chairman 
towa SUlt Tax Commission 
State Office Building 
Oat Main**/ Iowa 

Oear Mr, Millar: 

This will ackno*teo/e,e receipt ol your latter of May 12* 1959, In 

which you ask the opinion ef this office en a problem concerning the 

taxation ol credit unions. Your questions am as fellows* 

*1. Assessment of Furniture, Fixtures and Equipment of 
Credit Unions 

"The assessment of personal property Is net mentioned in 
Section 533*22, Cede of Iowa* we would appreciate an opinion 
as to whether personal property of credit (Aliens Is exempt from 
taxation In as much as no mention Is made of It In this section or 
dees the rule of taxation apply whereby til property is taxable unless 
specifically exempt. 

**2. Assessment ef Money and Credits ef Credit Unions 
"State Tex Commission Memorandum #80 of January 12, 

1959, pertaining to the assessment ef Credit Unions, states that 
under a 1940 Attorney General's opinion the taxation ef Moneys 
and Credits Is limited to the sum of reserves, surplus and undivided 
earning** Does dividend Payable" fall into the category ef undivided 
earnings and thereby become assessable as Moneys and Credits? 

"3. Afoat rate of Moneys and Credits is applicable?" 

In answer to your first question, your attention Is directed te 

Section 533,22, Cede ef tewa U958), which reads as follows! 

"A credit union shall be deemed an Institution for savins and 
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snail fee subject to taxation only as to Its real estate, moneys and 
credits. The shares shaft net he taxed. * 

Section 437*1/ Code of Iowa (193?)), lists cert sin classes of property 

which shall he exempt from taxation. No prevision is found therein which 

wotdd exempt the furniture, fixtures and equipment of credit unions. The 

genera! rvle in this regard la that, unless the property claimed to he exempt 

can be snown to fit within the terms of a statutory exemption, it is subject 

to tOA. 

Section 5 3 3 . 22 , supra, by emission exempts the personal property of 

a CT}dl» fjnl<jn. itt ¥i*w of this, it appears that Sections 533 .22 and 4 2 7 . 1 

are In conflict cn this point, since Section 427 .1 fey omitting this type ef 

property makes It taxable unds? the g*nsrai rub as above outlined, and 

Section 533 .22 by omitting mention of personal properly exempts such property. 

/rhere two statutes ccnfUck, one genaral and one spftdflc, it la a 

basic principle of statutory construction that tfe$ specific statute will prevail. 

Story County v. r/8,te^4S2 f i 15ft M.W, iftO. This rule is 

particularly applicable mem the specific statute wa» enacted Into law after 

the 9enerai statute, as is the situation In the instant caea. 

As to your second inquiry, you are advised that dividends payable cannot 

be said to come within the tern yndlvloW eamiap. After it dividend has been 

declared In good faith, and net merely as subterfuge to aw old the payrnsnt el 

taxes, the awaey It not taxable to the credit union as part ef Its undivided 

earnings, surplus cr reserves, pollard v. First fJatlounl Bank of ftewten, 

47 Kan. 406 , 29 Fac. 202 . 

In response to your third Inquiry, the six is}}! rate Is applicable to 
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moneys ami credits ef credit unions. 

Very truly yours, 

Richard «J. Brlnkman 
Special Assistant Attorney General 



• i ^«60i^€^--»«^e©e-»»- Subsection I, Section 3^0.19, and subsection 2, 
f / Section 340.19 are mutually e x c l u s i v e ] a l s o d i s c u s s i o n of fee 
' ' to be charged f o r death o c c u r r i n g under sus p i c i o u s circumstances. 

May 20, 1959 

Mr. Jay Hasbroucktf 
Guthrie County Attorney 
Guthrie Center, Iowa 
Dear Mr. Hasbroucke: 
You w i l l f i n d enclosed a thermo-fax copy of a l e t t e r t h i s 
o f f i c e r e c e n t l y received from Mr. E. A. S t a r t i n g , your 
Guthrie County Coroner. You w i l l a l s o f i n d a copy of my 
l e t t e r o f r e p l y . Not too long ago i had occasion to examine 
some of the a u t h o r i t i e s in t h i s matter, and 1 thought that J 
might a s s i s t y r j by s e t t i n g out several of what I considered 
to be p e r t i n e n t previous o p i n i o n s of t h i s o f f i c e . 

Sn c o n s i d e r i n g r e l a t e d problems, t h i s o f f i c e has had occa-* 
s i on to wr ? te as fo?1ows: 

Opinions of the Attorney General, 1933, page 218s 
" I t i s to ba n e c e s s a r i l y implied that the s i t u a t i o n s 
contemplated by Section 5237, subsection I ( c u r r e n t l y 
Section 3^0.19U)) and the I t a l i c i z e d quoted p o r t i o n 
o f Section 5237 ( c u r r e n t l y S e c t i o n 3^0.19(2)), are anas 
r e q u i r i n g an invest I gat i 017. Beyond t h i s we r e f r a i n from 
v e n t u r i n g , i t balng our o p i n i o n that where the coroner's 
duty begins and ends i s l a r g e l y a matter w i t h i n the 
sound d i s c r e t i o n o f the coroner." 

In a r e l a t e d o p i n i o n , dated A p r i l 30 ? 1337» vie had occasion 
to s t a t e : 

"Many cases may come before the coroner In which i t 
would not be suspected that death was by unlawful means 
or that the parson had met death w h i l e connected w i t h the 
working o f , or In, any mine. In such cases the duty Is 
imposed upon the coroner to make an i n v e s t i g a t i o n ; that 
I s , he Is c a l l e d upon t o view the body and the circum­
stances, so f a r as may be learned, causing the death and 
to make a report thereof to the c l e r k of the d i s t r i c t 
c o urt and t o the s t a t e bureau of I n v e s t i g a t i o n . In 
such instances, the work and d u t i e s o f the coroner are 
in the nature o f an i n q u i s i t i o n ; * * *" 

In another o p i n i o n r e l a t i n g to t h i s matter (Opinions of the 
Attorney General, 1938, page 133), we sta t e d as f o l l o w s : 
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"The question of the compensation of the county coroner 
f o r h i s s e r v i c e s in connection w i t h the matters r e c i t e d 
i n the above s t a t u t e must r e s t and be determined upon 
the p e c u l i a r f a c t s presented i n each instance. The 
ayment of the fees Is not w i t h i n the d i s c r e t i o n o f the 
oard of s u p e r v i s o r s . The o b l i g a t i o n of the board of 

s u p e r v i s o r s i s a mandatory one. Likewise, the d u t i e s 
r e q u i r e d o f the coroner are to a large extent mandatory. 
"In the f i r s t Instance r e c i t e d in the s t a t u t e heretofore 
quoted, the coroner i s c a l l e d upon to view a dead body 
where there was no medical attendant present at the time 
of the death in order t h a t the proper death c e r t i f i c a t e s 
r e q u i r e d by law may be executed by the coroner. For 
t h i s s e r v i c e he Is e n t i t l e d to the sum of $5*00. Under 
the second p r o v i s i o n of the quoted s t a t u t e , the coroner 
Is c l o t h e d w i t h a d i s c r e t i o n . He may c a i l an inquest. 
I f he does, he i s e n t i t l e d to receive $10.00. On the 
other hand, the circumatances might be such that i t 
would be u s e l e s s to hold an inquest, yet there might 
be present such s u s p i c i o u s circumstances as to make 
i t a d v i s a b l e to i n v e s t i g a t e the f a c t s with a view of 
a s c e r t a i n i n g whether there was present any evidence of 
such f o u l p l a y . A l s o i f the decedent be unknown whether 
there are any marks o f I d e n t i f i c a t i o n upon tha body or 
c l o t h i n g . Such cases might be c l a s s e d as emergencies 
and c a l l f o r the prompt a c t i o n and a t t e n t i o n or the cor­
oner. I t i s a matter In which the utmost good f a i t h i s 
r e q u i r e d o f the coroner. It i s a l s o on© i r which he i s 
given a d i s c r e t i o n of h o l d i n g an Inquest or making the 
i n v e s t i g a t i o n himself." 

A f t e r reading the two subsections of 3^0.19, Code of Iowa, It 
i s my t e n t a t i v e conclusion that the two subsections are mutu-
e l l y e x c l u s i v e . 
I hope that you f i n d the above m a t e r i a l useful In a d v i s i n g 
Mr* S t a r l I n g . 

Yours t r u l y , 

JAMES H. GR5TT0N 
A s s i s t a n t Attorney General 

JHGt~mmh3 
CO to Mr. S t a r l i n g 
Encj Copy S t a r l i n g l e t t e r 

Copy r e p l y thereto 



Commerce Commission i s without a u t h o r i t y to refund fees paid to 
the Commission under an order issued by i t under Sec. 327.9. 
Code 1958. 

May 23, 1959 

Hon. Herschel C. Loveless 
Governor of Iowa 
B u i l d i n g 
My dear Governor: 

Reference i s herein made to your l e t t e r of the 26th i n s t . 
In which you stated the f o l l o w i n g : 

"With f u r t h e r reference to my l e t t e r of February 2 
requesting an o p i n i o n on the I n t e r p r e t a t i o n to be 
placed on Section 327*9# Code of Iowa 1958, and my 
l e t t e r of May 7 withdrawing the request f o r that 
o p i n i o n , I r e s p e c t f u l l y submit that the enactment 
of Senate F i l e 519 has l e f t unanswered onequestion 
on which your o p i n i o n i s now sought. 

"On August 6, 1958 the Commerce Commission issued 
an order which, in e f f e c t , r e q uired the payment of 
fees on t r u c k - t r a c t o r s as w e l l as s e m i - t r a l l e r s . 
This order was to have become e f f e c t i v e immediately, 
i . e., August 6, 1958. As a r e s u l t of rather v i g o r ­
ous complaints that the order was in v i o l a t i o n of 
the intent of S e c t i o n 327.9. the order was rescinded 
with respect to the date of e f f e c t i v e n e s s and re­
issued to be e f f e c t i v e January 1, 1959. Subsequent* 
l y the Commerce Commission r e c e i v e d approximately 
$23,000 in fees f o r t r a c t o r s , which represents an 
estimated f i f t y percent of the t o t a l fees that 
probably are due i f the order issued August 6 as 
amended i s to be c a r r i e d out. 
"1 am informed that p r i o r to 1958 no attempt had 
been made to apply the fee to t r u c k - t r a c t o r s ; Senate 
F i l e 519, Acts of the 58th General Assembly, makes 
It c l e a r that t h i s w i l l not be the case a f t e r J u l y 4, 
1959. However, t h i s s t i l l leaves unanswered the 
question as to what should be done with respect to 
"the fees already c o l l e c t e d and the estimated fees 
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due under the i n t e r p r e t a t i o n contained In the 
order of August 6, Your o p i n i o n , t h e r e f o r e , Is 
r e s p e c t f u l l y requested on two p o i n t s : 
"(a) Should the fees c o l l e c t e d In the amount of 
approximately §23,000 be refunded to the persons 
who have paid In compliance w i t h the order Issued 
"(b) If the answer to (a) above i3 In the a f ­
f i r m a t i v e , should the refunds be made by the Com­
merce Commission, or should the e n t i r e amount c o l ­
l e c t e d be t r a n s f e r r e d t o the General Fund and 
the checks f o r refunds processed through the regu­
l a r channels f o r General Fund disbursements? 
"In view of the f a c t that t h i s e n t i r e matter has 
been pending f o r some f W e months w h i l e an e f f o r t 
has been made to determine the proper stsps to be 
taken, I t would be g r e a t l y appreciated by the mem­
bers of the Commerce Commission as w e l l as the 
Governor's o f f i c e , i f you could g i v e t h i s request 
your e a r l y a t t e n t i o n . " 
In r e p l y thereto I advise as f o l l o w s . The s i t u a t i o n and 

p o i n t s you d e s i r e c l a r i f i e d present o n l y the question of refund 
of fees c o l l e c t e d by the Commerce Commission under order of the 
Commission issued under the a u t h o r i t y of Chapter 327, Coda 1958. 
The question a r i s e s whether the Commission in the issuance there­
of acted l e g a l l y or erroneously. In that aspect, in the view 
that c o n s t i t u t i o n a l l y money may not be "dram from the treasury 
but in consequence of a p p r o p r i a t i o n s made by law" (see A r t . H I , 
Sec. 2h, C o n s t i t u t i o n ) a u t h o r i t y so to withdraw money f o r the 
purpose of refunding does not appear. Chapter 327» Code 1958, 
contains no such express a u t h o r i t y and l a c k i n g such express power 
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i t w i l l not be impl i e d , i t was s a i d in t h i s regard In the case 
of Chicago, Rock i s l a n d & P a c i f i c R a i l r o a d Company v. Iowa State 
Commerce Commission, 248 Iowa 207, that "the commission has only 
those powers ex p r e s s l y granted to i t by s t a t u t e and those reason­
ably i n c i d e n t a l to and implied therefrom." 

In t h i s view i t makes no d i f f e r e n c e so f a r as t h i a r u l e Is 
concerned whether the fee money be In the treasury or otherwise 
be in the custody of the Commerce Commission. It i s p u b l i c money, 
th® t i t l e to which Is In the State of Iowa. See k2 Am. J u r . , 
pager, 718-719, t i t l e P u b l i c Funds. Section 327. 12, Code 1353, 
In that respect provides the f o l l o w i n g : 

Therefore, you are advised that the Commission i s without 
a u t h o r i t y to make refund of the money described Sn your l e t t e r 
and i t becomes unnecessary to consider the question whether or 
not such refunds would be marIted in the absence of f u r t h e r l e g i s ­
l a t i o n . 

Again, my respects. 
V-iry t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

0S:MKB 



SCHOOLS; Reorgani z a t i o n — County s u p e r i n t e n d e n t of s c h o o l s 
may c a l l f o r the o r g a n i z a t i o n o f a nov/ly^-elected board p r i o r 
to J u l y 1, which i s the e f f e c t i v e date of t h a r e o r g a n i z e d , \ 

s c h o o l d i s t r i c t , (faj^,,^. -t ItlaZJt^j J*<*, &. £Jfc. S/l'/W) 

*4ay 215 1959 

Mr. C h a r i o t Mather 
Sac County A t t o r n e y 
Sac C i t y , iowa 

Daar Mr, Mathert 

R e f e r e n c e i s stad-3 to y o u r l e t t e r o f 'Jay 15 which poses 
tha f o l l o s i n g . q u e s t i o n s 

"Ths Lake View-Auburn board vms e l o c t u d i n A p r i l 
o f t h i c . y s a r . S h a l l the county s u p e r i n t e n d e n t 
c a l l now f o r the o r g a n i z a t i o n o f t h i a b o a r d , or 
s h a l l the p r i o r law g o v s m so as to as to r e q u i r e 
the c a l l f o r o r g a n i z a t i o n between J u l y 1 and J u l y 
1 5 ? " 

In r.sply thor-atoj 

Senate F i l e 5 2 9 o f tho 5 8 t h G e n e r a l Assembly amends S e c t i o n 
2 7 5 » 2 5 a Code 1 9 5 3 . Tho b i l l was signed by the Governor on Stay 
5 and cent by tho S a c r a t a r y o f S t a t e f o r p u b l i c a t i o n i n t h e 
Maw Hampton T r i b u n e i n flaw H&mpton, Iowa and the P l o a a a n t v i 1 l e 
fJaws i n P l o a s t a n t v i 1 l a , Iowa. Pursuant t o t h e enargency c l a u s e 
found i n Sanate F i l e 5 2 9 j t h e b i l l was p u b l i s h e d i n both papers 
on 'fey i ls- s which th e S e c r e t a r y o f S t a t o v a r i f i e d t h i s morning. 
T h e r e f o r e * as o f &&y 15 S e c t i o n 2 7 5 . 2 5 , Code 1 9 5 8 , as amended 
by Senate F i l e 5 2 9 o f tho 5 B t h G e n e r a l Assembly p r o v i d e s as 
f o l l o w s ? 

" I f tho p r o p o s i t i o n t o e s t a b l i s h a now c o r p o r a t i o n c a r r i e s 
under t h e method h e r e i n a b o v e p r o v i d e d a e p o c i a l a l a c ­
t i o n s h a l l be c a l l e d by t h e county s u p e r i n t e n d e n t by 
g i v i n g n o t i c e by one p u b l i c a t i o n i n tho same newspaper 
i n which th e former n o t i c e s were p u b l i s h e d and ho 
s h a l l a p p o i n t judgas who s h a l l s e r v e w i t h o u t pay. At 
such e l e c t i o n , two d i r e c t o r s s h a l l be e l e c t e d t o s e r v e 
u n t i l tho next r e g u l a r e l e c t i o n , two u n t i l the second, 

- and one u n t i l the t h i r d r e g u l a r ©lection t h e r e a f t e r , 
except i n d i s t r i c t s which i n c l u d e a l l o r p a r t o f a 
c i t y o f f i f t e e n thousand o r more p o p u l a t i o n , t h r o e 
d i r e c t o r s s h a l l be e l e e t e d to s e r v e u n t i l the t h i r d 
r e g u l a r e l e c t i o n t h e r e a f t e r , a l l o f whom to s e r v e 
u n t i l such time as t h e i r s u c c e s s o r s are e l e c t e d and 
q u a l i f i e d . P r o v i d e d , however, t h a t i n a l l community 
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s c h o o l d i s t r i c t s which i n c l u d e a c i t y o f f i f t e e n 
thousand o r more p o p u l a t i o n and which became e f f e c ­
t i v e p r i o r t o J u l y 1 9 5 5 , and i n a l l community s c h o o l 
d i s t r i c t s c o n t a i n i n g e c i t y which has a t t a i n e d a pop­
u l a t i o n o f f i f t e e n thousand o r more as ohown by the 
moat r e c a n t d e c e n n i a l f e d e r a l c e n s u s , the board o f 
d i r e c t o r s s h a l l c o n s i s t o f ©even members. $hera i t 
becomes n e c e s s a r y t o i n c r e a s e the membership o f any 
such board under t h e p r o v i s i o n s h e r e o f , now d i r e c t o r s 
s h a l l be e l e c t e d at the next r e g u l a r s c h o o l e l e c t i o n 
f o r such i n i t i a l terras s.a w i l l conform t o t h e s t a g g e r e d 
terms h e r e i n a b o v e p r o v i d e d f o r d i r e c t o r s i n newly 
f o r c e d d i s t r i c t s . The j u d g e s o f e l e c t i o n s h a l l make 
r e t u r n t o t h e county s u p e r i n t e n d e n t who s h a l l e n t e r 
t h e r e t u r n o f r e c o r d i n h i s o f f i c e and n o t i f y the 
pe r s o n a who are e l e c t e d d i r e c t o r s . The new board 
eha.ll o r g a n i s e w i t h i n f i f t e e n deys f o l l o w i n g t h e i r 
e l e c t i o n upon c a l l o f t h e county s u p e r i n t e n d e n t , The 
new board o f d i r e c t o r s s h a l l have complete c o n t r o l o f 
t h a employment o f a l l p e r s o n n e l f o r the nev/ly formed 
coffii^unity s c h o o l d i s t r i c t f o r t h e e n s u i n g s c h o o l y e a r . 
F o l l o w i n g the o r g a n i z a t i o n o f the new board they s h a l l 
have a u t h o r i t y t o e s t a b l i s h p o l i c y , o r g a n i z e c u r r i c u l u m , 
e n t e r i n t o c o n t r a c t s and complete such o t h e r p l a n n i n g 
and tak® such a c t i o n as i s e s s e n t i a l f o r the e f f i c i e n t 
J&ana&^saont o f t h a newly formed community s c h o o l d i s t r i c t . " 

T h e r e f o r e , i n answer to your q u e s t i o n , the county s u p e r i n t e n ­
dent o f s c h o o l s s h o u l d c e l l f o r t h e o r g a n i z a t i o n of tho newly-
e l e c t e d board. 

Yours very t r u l y , 

THEOBOfi a. REHSMNN, JF-. 
A s s i s t a n t a t t o r n e y (Jensrol 

TWKskvr 

http://eha.ll


Commerce Commission i s w i t h o u t a u t h o r i t y t o r e f u n d f e e s p a i d t o 
the Commission under an o r d e r i s s u e d by i t under Sec 327 9 
Code 1958. (ifh^u^ M J^M^j Ath, S-/Jie/^)' 

May 28, 1959 

Hon. Herschel C. Loveless 
Governor of Iowa 
B u i l d i n g 
My dear Governor: 

Reference i s herein made to your i e t t e r of the 26th f n s t . 
in which you st a t e d the f o t l o w i n g : 

"With f u r t h e r reference to my l e t t e r of February 2 
requesting an opi n i o n on the i n t e r p r e t a t i o n to be 
placed on Section 327.9, Code of Iowa 1958, and my 
l e t t e r of May 7 withdrawing the request f o r that 
o p i n i o n , i r e s p e c t f u l l y submit that the enactment 
of Senate F i l e 519 has l e f t unanswered one quest Jon 
on which your op i n i o n i s now sought. 

"On August 6, 1358 the Commerce Commission issued 
an order which, in e f f e c t , r e q u i r e d the payment of 
fees on t r u c k - t r a c t o r s as w e l l as s e m i - t r a i l e r s . 
This order was to have become e f f e c t i v e immediately, 
f. e., August 6, 1958. As a r e s u l t of rather v i g o r ­
ous complaints that the order was In v i o l a t i o n of 
the Intent of Section 327.9, the order was rescinded 
w i t h respect to the date of e f f e c t i v e n e s s and r s -
issued to be e f f e c t i v e January 1, 1959. Subsequent­
l y the Commerce Commission received approxima'ely 
$23,000 in fees f o r t r a c t o r s , which represents an 
estimated f i f t y percent of the t o t a l fees that 
probably are due i f the order issued August 6 as 
amended i s to be c a r r i e d out. 

"I am informed that p r i o r to 1958 no attempt had 
been made to apply the fee to t r u c k - t r a c t o r s S e n a t e 
F i l e 519, Acts of the 58th General Assembly, makes 
i t c l e a r t h a t t h i s w i l l not be the case a f t e r J u l y 4, 
1959. However, t h i s s t i l l leaves unanswered the 
question as to what should be done with respect to 

. the fees already c o l l e c t e d and the estimated fees 
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due under the i n t e r p r e t a t i o n contained in the 
order of August 6. Your o p i n i o n , t h e r e f o r e , i s 
r e s p e c t f u l l y requested on two p o i n t s : 
"(a) Should the fees c o l l e c t e d in the amount of 
approximately $23,000 be refunded to the persons 
who have paid in compliance w i t h the order issued? 
"(b) If the answer to (a) above i s in the af­
f i r m a t i v e , should the refunds be made by the Com­
merce Commission, or should the e n t i r e amount c o l ­
l e c t e d be t r a n s f e r r e d to the General Fund and 
the checks f o r refunds processed through the regu­
l a r channels f o r General Fund disbursements? 
"In view of the f a c t that t h i s e n t i r e matter has 
been pending f o r some f i v e months whi l e an e f f o r t 
has been made to determine the proper steps to be 
taken, i t would be g r e a t l y appreciated by the mem­
bers of the Commerce Commission as w e l l as the 
Governor's o f f i c e , i f you could g i v e t h i s request 
your e a r l y a t t e n t i o n . " 
In r e p l y thereto I advise as f o l l o w s . The s i t u a t i o n and 

p o i n t s you d e s i r e c l a r i f i e d present only the question of refund 
of fees c o l l e c t e d by the Commerce Commission under order of the 
Commission Issued under the a u t h o r i t y of Chapter 327, Code 1953. 
The question a r i s e s whether the Commission in the issuance there­
of acted l e g a l l y or erroneously. In that aspect, in the view 
that c o n s t i t u t i o n a l l y money may not be "drawn from the treasury 
but i n consequence of a p p r o p r i a t i o n s made by law" (see A r t . I l l , 
Sec. 24, C o n s t i t u t i o n ) a u t h o r i t y so t o withdraw money f o r the 
purpose of refunding does not appear. Chapter 327, Code 1958, 
contains no such express a u t h o r i t y and l a c k i n g such express power 
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i t w i l l not be implied. It was s a i d in t h i s regard in the case 
of Chicago, Rock Island & P a c i f i c R a i l r o a d Company v. Iowa State 
Commerce Commission, 248 Iowa 207, that "the commission has o n l y 
those powers expressly granted to i t by s t a t u t e and those reason­
ably i n c i d e n t a l to and implied therefrom." 

In t h i s view i t makes no d i f f e r e n c e so f a r as t h i s r u l e i s 
concerned whether the fee money be in the treasury or otherwise 
be In the custody of the Commerce Commission, It i s p u b l i c money, 
the t i t l e to which i s in the State of Iowa. See 42 Am. J u r . , 
pages 718-719, t l i - i e P u b l i c Funds. S e c t i o n 3 2 7 . 1 2 , Code 1958, 
in that r e s p e c t p r o v i d e s the f o l l o w i n g : 

"Accounting. The commission s h a l l , on the l a s t 
day of each month, remit to the treasure r of 
s t a t e a l l moneys c o l l e c t e d under t h i s chapter 
during such month," 
Therefore, you are advised that the Commission i s without 

a u t h o r i t y to make refund of the money described in your l e t t e r 
and I t becomes unnecessary to consider tho question whether or 
not such refunds would be merited in the absence of f u r t h e r l e g i s ­
l a t i o n . 

A g a i n , my respects. 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General OS-.MKB 



A l l o c a t i o n of a p p r o p r i a t i o n made to Conservation Commission by 
H. F. 5^8, 58th G. A., may be made in accordance with the p r o v i ­
sions thereof, notwithstanding some c o n t r a d i c t i o n s t h e r e i n . , 

June 1, 1959 

Mr. Glenn D. S a r s f i e l d 
State Comptroller 
B u i l d i n g 
Dear S i r s 

This w i l l acknowledge r e c e i p t of yours of the 25th u l t . 
In which you submitted the f o l l o w i n g : 

" A r t i c l e i l l , S e ction 24, C o n s t i t u t i o n of the State 
of Iowa, reads as f o l l o w s : 
" ' A p p r o p r i a t i o n s . Sec. 24. No money s h a l l be 
drawn from the treasury but in consequence of ap­
p r o p r i a t i o n s made by law,' 
"Section 8.22, subsection e, reads in part as f o l ­
lows t 
»«• * * * Part III s h a l l embrace a d r a f t or d r a f t s 
of a p p r o p r i a t i o n b i l l s having f o r t h e i r purpose to 
give legal sanction to the ap p r o p r i a t i o n s recom­
mended to be made in Pa r t s I and I I . Such appro­
p r i a t i o n b i l l s s h a l l i n d i c a t e the funds, general 
or s p e c i a l , from which such a p p r o p r i a t i o n s s h a l l 
be p a i d , but such a p p r o p r i a t i o n s need not be in 
greater d e t a i l than to i n d i c a t e the t o t a l appro­
p r i a t i o n to be made f o r : 
"'1. A d m i n i s t r a t i o n , o p e r a t i o n , and maintenance of 
each department and establishment f o r each f i s c a l 
year of the blenntum. 
"•2. The cost of land, p u b l i c improvements, and 
other c a p i t a l o u t l a y s f o r each department and es­
tablishment, itemized by s p e c i f i c p r o j e c t s or 
cla s s e s of the same general c h a r a c t e r . 1 

"H. F. 548, Acts of the 58th General Assembly, i s 
'An Act to Appropriate Funds from the General Fund 
of the State of Iowa t o the Conservation Commission 
f o r C onstruction Replacement, Repairs, A c q u i s i t i o n 
of Land, Development, F o r e s t r y , Watershed Area Im­
provements, Si 1 t a t Ion and Boundary Surveys, and 
Dredging.' 
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"Section 1 of s a i d Act reads in part as f o l l o w s j 
"•There i s hereby appropriated to the State Conser­
v a t i o n Commission from the general fund of the s t a t e 
the sum of $1,492,650.00 f o r * * *• 
"Section 2 reads In part as f o l l o w s : 
"•Said sum s h a l l be a l l o c a t e d in the f o l l o w i n g 
amounts: * * * „ • • 
"Sections 3 and 4 both read in part as f o l l o w s : 
"•There i s hereby appropriated to the s t a t e conser­
v a t i o n commission f o r * * *.* 
"Section 5 reads in part as f o l l o w s : 
"•There i s hereby appropriated from the general fund 
to the s t a t e conservation commission the sum of 
f i f t y thousand ($50,000.00) d o l l a r s to be used as 
a contingent fund, * * *• 
"The amounts shown in S e c t i o n 2 of t h i s b i l l amount 
to $1,229,150.00, and the amounts shown in Sections 
3, 4 and 5 are $263,000.00, which makes a t o t a l amount 
of $1,492,650.00. 
"I r e s p e c t f u l l y request an o p i n i o n as to the f o l l o w ­
ing: 
"1. What i s the t o t a l amount of the a p p r o p r i a t i o n 
provided f o r by t h i s Act? 
"2. In the event that you should r u l e that only Sec­
t i o n 2 Is an a l l o c a t i o n of Section 1, would the 
amount shown in Sections 3, 4 and 5 be in a d d i t i o n 
to the $1,492,650.00? A l s o , would Sections 3 and 4 
c o n s t i t u t e an a p p r o p r i a t i o n In view of the f a c t 
they do not s t a t e from what fund the a p p r o p r i a t i o n 
i s made?" 
"In r e p l y thereto I would advise you that w h i l e the f o r e ­

going a c t , H. F. 548, Acts of the 58th General Assembly, has some 
apparent c o n t r a d i c t i o n s , the obvious in t e n t of the L e g i s l a t u r e 
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Is contained in Section 1 of the Act wherein there Is ap p r o p r i ­
ated to the State Conservation Commission from the General Fund 
of the State the sum of $1,492,650 to be a l l o c a t e d in accordance 
wi t h the p r o v i s i o n s of Sections 2, 3,4 and 5. In other words, 
the a l l o c a t i o n s h a l l be made of the a p p r o p r i a t i o n of $1,492,650 
in accordance with the d i r e c t i o n s of the a c t , notwithstanding 
these apparent c o n t r a d i c t i o n s . 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

QS:MKB 



The fee prpvl>ded f o r payment under §361.1, Code 1958, f o r a 
d r i v e - i n theater Is a l i c e n s e f e e and not a tax and not recover­
able from the Board of Supervisors e i t h e r as a tax or as a fe e , 
and l i k e w i s e not recoverable against Township Trustees as being 
a v o l u n t a r y payment. (J^'-^z^ ^g^i&x^ jt&k*^'*^^, 

Mr. Evan L. Hultman 
Black Hawk County Attorney 
Waterloo, Iowa 
My dear Evan: 

This w i l l acknowledge r e c e i p t of yours of the 25th u l t . 
in which you submitted the f o l l o w i n g : 

"One of the townships in Black Hawk County has 
been c o l l e c t i n g a l i c e n s e fee f o r a d r i v e - I n 
theater pursuant to Section 361.1 of the 1958 
Code of Iowa f o r a number of years. Some of 
these l i c e n s e fees were paid by the township 
c l e r k to the Black Hawk County Treasurer, and 
in two other years, s a i d funds were never paid 
i n t o Black Hawk County but remained with the 
township t r u s t e e s . 
"On October IS, 1954, in the case of Central 
States Theater vs. Sar, 245 iowa 1254, 66 
N. W. 2d 450, the Supreme Court of Iowa declared 
Section 36I.I et seq. u n c o n s t i t u t i o n a l . The tax 
payer Is now demanding that Black Hawk County 
re t u r n a l l l i c e n s e fees paid by him in previous 
years under Section 361.1. I wish to submit the 
f o l l o w i n g questions: 
"1. Must Black Hawk County r e t u r n a l l l i c e n s e 
fees paid by the tax payer and which in turn 
was paid by the township c l e r k to the County 
Treasurer of Black Hawk County? 
"2. Is Black Hawk County to retu r n the l i c e n s e 
fees which were paid by the tax payer to the 
Township C l e r k but which sums were never paid 
to the Black Hawk County Treasurer? 
" 3 . In the event the answer to question 2 i s in 
the negative, what procedure i s used by the town­
ship to repay the 1Jcense fees which were c o l -
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l e c t e d and used by the township but never paid to 
the Treasurer of Black Hawk County?" 
In r e p l y thereto I advise that in the view I take of t h i s 

s i t u a t i o n I am of the o p i n i o n : 
1. That the fee provided in Section 361.1 i s a l i c e n s e fee 

issued under the p o l i c e power conferred upon the Township Trustees 
and i s not a tax. The fee Is imposed as a matter of: r e g u l a t i o n 
and not f o r revenue. See Central States Theatre Corp. v. Sar, 
245 Iowa 1254; Sol berg v. Davenport, 211 Iowa 612; 33 Am. J u r . 1 7 . 

2. Insofar as recovery against the Board of Supervisors 
i s concernad, that i s , to the extent of the fees d e l i v e r e d to the 
Treasurer, i t i s not recoverable because (1) i t i s not a tax and 
t h e r e f o r e not included In the tax that may be recoverable under 
Sec. 445.60, Code 1958, p r o v i d i n g as f o l l o w s : 

"Refunding erroneous tax. The board of super-
v i s o r s s h a l l d i r e c t the t r e a s u r e r t o refund to 
the taxpayer any tax or p o r t i o n thereof found 
to have been erroneously or i l l e g a l l y exacted 
or p a i d , with a l l i n t e r e s t and c o s t s a c t u a l l y 
paid thereon." 

and (2) as a fee It i s a voluntary payment not recoverable w i t h i n 
the r u l e h e r e i n a f t e r s t a t e d . 

3. As against Township Trustees, refund i s not authorized 
because the payments were v o l u n t a r y and are not recoverable 
absent a s t a t u t e so a u t h o r i z i n g . In 33 Am. J u r . . paragraph 88, 
t i t l e L i c e n s e , the r u l i n g i s s t a t e d as f o l l o w s : 
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"Recovery Back of License Fees or Taxes 11 l e g a l l y 
Exacted. Ih accordance w l th the general r u l e govern­
ing v o l u n t a r y payments, and the general r u l e In r e ­
spect of voluntary payments of I l l e g a l taxes, l i c e n s e 
taxes. If v o l u n t a r i l y p a i d , cannot be recovered back 
on the ground of the i l l e g a l i t y of the tax; If there 
be no coercion or mistake of f a c t , the case f a l l s 
w i t h i n the general r u l e of v o l u n t a r y payments, and 
t h i s i s g e n e r a l l y held to be true by the weight of 
a u t h o r i t y although the payment i s made under a mis­
take of law. Under t h i s r u l e the i l l e g a l i t y of 
the demand paid c o n s t i t u t e s of i t s e l f no ground f o r 
r e l i e f , but there must be, in a d d i t i o n , some compul­
sion or coercion attending i t s a s s e r t i o n which con­
t r o l s the conduct of the party making the payment. 
However, many j u r i s d i c t i o n s refuse to f o l l o w the 
more general r u l e i n t o I t s l a b y r i n t h of r i g i d and 
o f t e n unjust t e c h n i c a l i t i e s . And so i t has been 
asserted that where a c i t y c o u n c i l exceeds i t s 
a u t h o r i t y In making a tax assessment, and demands 
and receives more than the c h a r t e r permits, which 
was paid under pressure of the summary remedies pre­
s c r i b e d f o r c o l l e c t i o n , and of a heavy penalty f o r 
nonpayment, i t i s against good conscience to r e t a i n 
the money, and an a c t i o n w i l l l i e to recover i t back." 

Compare the cases of S c o t t i s h Union & Nat. Ins. Co. vs. 
H e r r i o t t , 109 Iowa 606, where compulsion was present and the 
payment deemed in v o l u n t a r y . 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney Genera) 

05:MKB 



$TftTE GPF/££/e2> b^MTMB/JTS : tfbr<**# Status -
Under §35B.4, Code 1958, Korean bonus i s a v a i l a b l e to persons on a c t i v e 
duty in Armed Forces between June 27, 1950, and J u l y 27, 1953, aggre­
gating 120 days p r i o r to J u l y 27, 1953. A c t i v e s e r v i c e p r i o r to Juf^rjf 27, 
1950, should not be counted in determining q u a l i f i c a t i o n f o r such bonus. 
($~t/>444<2* % MC*^**** *£y ^K-y^Ji^.j £///£?)# 

June 1, 1959 

Mr. Ray J . Kauffman 
Executive Secretary 
S e r v i c e Compensation Board 
L o c a l 
Dear S i r : 

This w i l l acknowledge r e c e i p t of yours of the 25th i n s t . 
in which you submitted the f o l l o w i n g : 

"A question has a r i s e n in connection with the ad­
m i n i s t r a t i o n of Chapter 35B, Code of Iowa, 1958, 
as to whether or not time spent In the Armed Forces 
p r i o r to June 27, 1950, should be counted to q u a l i ­
f y a veteran f o r Korean S e r v i c e Compensation, whose 
t o t a l p e r i o d of s e r v i c e a f t e r June 27, 1950, and 

{ p r i o r to November 25, 1953, was l e s s than 120 days. 
"For example: Veteran A entered the Armed Forces 
September 6, 19^7, and was separated therefrom on 
J u l y 19, 1950, thus having a t o t a l p eriod of ser ­
v i c e of 2 years, 10 months, and 13 days - of which 
only 23 days of such s e r v i c e was during the com­
pensable pe r i o d as s t a t e d in Section k of Chapter 
35B, Code of Iowa, 1958. Obviously, however, the 
veteran has more than 120 days' s e r v i c e p r i o r to 
November 25 , 1953. 
"Your op i n i o n i s r e s p e c t f u l l y requested as to 
whether or not a l l o r any part of the p e r i o d of 
veteran's s e r v i c e p r i o r to June 27, 1950 should 
be counted as q u a l i f y i n g him f o r Korean S e r v i c e 
Compensaion, f o r time l e s s than 120 days served 
d u r i n g the compensable p e r i o d . " 

In r e p l y thereto 1 advise as f o l l o w s . S e ction 35S.4, 
Code 1958, designates the persons who are e n t i t l e d to the bene­
f i t s of the Korean Bonus, t o - w i t : 
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"Persons e n t i t i e d - b a s i s of compensation. Every 
person, male or female, who served on a c t i v e duty. 
In the armed f o r c e s of the United S t a t e s , at any 
time between June 27, 1950 and J u l y 27, 1953, both 
dates i n c l u s i v e , and who at the time of ent e r i n g 
i n t o such s e r v i c e was a l e g a l r e s i d e n t of the 
s t a t e of Iowa, and who had maintained such r e s i ­
dence f o r a period of at l e a s t s i x months immedi­
a t e l y p r i o r t h e r e t o , and was honorably separated 
or discharged from such s e r v i c e , or i s s t i l l in 
a c t i v e s e r v i c e in an honorable s t a t u s , or has been 
r e t i r e d , or has been furloughed to a reserve, or 
has been placed on i n a c t i v e s t a t u s , s h a l l be en­
t i t l e d to rec e i v e from the s e r v i c e compensation 
fund * * *." 

C l e a r l y , under the foregoing s t a t u t e such b e n e f i t i s a v a i l ­
able t o persons on a c t i v e duty in the Armed Forces between June 27, 
1950, and J u l y 27, 1953, aggregating 120 days p r i o r t o J u l y 27, 
1953. A c t i v e s e r v i c e p r i o r to June 27, 1350, a l s o c l e a r l y should 
not be counted in determining q u a l i f i c a t i o n f o r such bonus. 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

OSsMKB 

I. 



- H - G E N S E D • • a W W ^ W m ^ Fee L i m i t a t i o n . S e c t i o n 9 ^ . 6 , 
Codeof Iowa 1958 c o n s t r u e d . "Annual g r o s s e a r n i n g s " means the 
a c t u a l e a r n i n g s ; : r e a l i z e d : on a^per annum, bas i s. (P^^Ut it 4+**& 

Juno 2, 1959 

Mr. Don Lowe, Commissioner, 
Bureau o f Labor 
L O C A L 

Dear S i r s 

R e c o i p t i s acknowledged o f your r o c e n t r s q u o s t f o r an 
o p i n i o n , i n t e r p r e t i n g the p r o v i s i o n s o f S e c t i o n 9*+.6, Code 
o f Iowa 1 9 5 8 , as f o l l o w s ! 

" I p a r t i c u l a r l y would l i k e to know i f t h o r o can 
be a foe s c h e d u l e i n e x c e s s o f f i v e por cant o f 

i the annual g r o s s e a r n i n g s and what i n your o p i n ­
i o n i s meant by annual g r o s s e a r n i n g s under Sec­
t i o n 9 *k6 o f tha Code? 

ftflany f o e s c h e d u l e s f o r temporary employment c a l l 
f o r t o n por cent o f the t o t a l amount o f e a r n i n g s 
d u r i n g such p e r i o d o f employment. Temporary 
employment ranges from t h i r t y t o n i n e t y days 
inasmuch as t h e r e i s no d e f i n i t i o n s a t out i n tho 
Code d e f i n i n g temporary omployment. 

A number o f employment a g e n c i e s f e o l t h e i r f oe i s 
based on the a n t i c i p a t e d annual s a l a r y and i f the 
j o b i s t e r m i n a t e d a f t e r s i x months t h e r e should 
not bo a r e f u n d . On the o t h e r hand, they f e e l 
t h a t f o r summertime amployment they s h o u l d be 
a l l o w e d t o charge a f e e o f te n per c e n t , the same 
as f o r permanent employment. 

I would l i k e t h i s o p i n i o n a t your e a r l i e s t c o n vsn-
i encQ." 

In r e p l y t h e r e t o ! 

S e c t i o n 9*+.6, Code o f lowa 1 9 5 8 , reads as f o l l o w s ! 
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"No such p e r s o n , f i r m or c o r p o r a t i o n s h a l l charge 
a f e e f o r t h a f u r n i s h i n g o r procurement o f any s i t ­
u a t i o n o r employment p a y i n g l e s s than two hundred 
f i f t y d o l l a r s per month which s h a l l exceed twenty-
f i v e p e r c e n t o f the wages p a i d f o r the f i r s t month 
o f any such employment or s i t u a t i o n f u r n i s h e d or 
p r o c u r e d , but i n no event s h a l l the charge f o r the 
f u r n i s h i n g or procurement o f any s i t u a t i o n or em­
ployment be i n e x c e s s o f f i v e p e r c e n t of the annual 
g r o s s e a r n i n g s . The p r o v i s i o n s o f t h i s s e c t i o n 
s h a l l not a p p l y t o the f u r n i s h i n g or procurement 
o f v a u d e v i l l e a c t s , c i r c u s a c t s , t h e a t r i c a l , stage 
o r p l a t f o r m a t t r a c t i o n s or amusement e n t e r p r i s e s , " 

Your f i r s t q u e s t i o n , to w i t * 

»t * * c a n ( t h e r e ) be a fee s c h e d u l e i n exc e s s of 
f i v e p e r c e n t of the annual g r o s s e a r n i n g s ? " 

i s answered by t h a t p a r t o f S e c t i o n 9 4 . 6 , s u p r a , which p r o v i d e s * 
{ 

"but i n no event s h a l l the charge * * be i n excess 
o f f i v e p e r c e n t of the annual g r o s s e a r n i n g s . " 

Your second q u e s t i o n , to w i t j 

"what i n your o p i n i o n i s meant by annual g r o s s 
e a r n i n g s under S e c t i o n 9 4 . 6 o f the Code?" 

i s answered as f o l l o w s : 

The q u e s t i o n p i v o t s on what meaning i s to be a s c r i b e d to 
the words* "annual g r o s s e a r n i n g s " . 

Jn the case o f A c c u r a t e Employment S e r v i c e v. P o w e l l , 126 
N.E. 2 d 8 l , the defendant was p l a c e d f o r employment as a s e c r e -
t a r y by a p r i v a t e employment agency. Under the terms of the 
c o n t r a c t the defendant agreed T o pay the p l a i n t i f f - e m p l o y m e n t 
s e r v i c e a f e e based upon a c e r t a i n p e r c e n t a g e o f the f i r s t 
month's s a l a r y (Gross E a r n i n g s ) . The Court o f common P l e a s 
h e l d t h a t " g r o s s e a r n i n g s " w i t h i n the p r o v i s i o n o f t h e p a r t i e s ' 
c o n t r a c t meant e n t i r e e a r n i n g s r e c e i v e d . S a i d c o u r t s t a t e d 
at page 84 of the N.E. r e p o r t * 

" 'Gross E a r n i n g s ' means e n t i r e e a r n i n g s r e c e i v e d , 
( c i t i n g c a s e s ) . " 

To the same e f f e c t see c a s e s c i t e d i n l8A Words and Ph r a s e s , 



Don Lowe, Commissioner - 3 - June 2 , 1959 

Gross E a r n i n g s , p. 4 8 2 et saq. 

The s t a t u t e , to w i t : 9 4 . 6 , s u p r a , p r o v i d e s t h a t as to 
" t h e f u r n i s h i n g o r procurement o f any s i t u a t i o n or employ­
ment p a y i n g l e s s than two hundred f i f t y d o l l a r s per month 
(t h e fee charged) s h a l l ( n o t ) exceed t w e n t y - f i v e p e r c e n t o f 
the wages p a i d f o r tha f i r s t month o f any such employment 
or s i t u a t i o n t u r n i shed or p r o c u r e d " . The word " p a i d " 
appears i n the past t e n s e , i n d i c a t i n g t h a t the compensation 
must ha^e been r o c a i v e d to a f f o r d a base f o r the percentage 
fe e c o m p u t a t i o n . A f o r t i o r i , " annual g r o s s e a r n i n g s " , i n 
view o f the e n t i r e s t a t u t o r y p r o v i s i o n and the above a d j u ­
d i c a t e d c a s e , means the a c t u a l e a r n i n g s r e a l i z e d on a per 
annum b a s i s as a r e s u l t o f employment or a s i t u a t i o n b e i n g 
s e c u r e d by a l i c e n s e d employment agency. 

Very t r u l y y o u r s , 

CARL H. PESCH 
A s s i s t a n t A t t o r n e y General 

CHP:i<vr 



MOTOR VEHICLES'^ "CERTIFICATE OF T I T LE» - T r an sf e r by o p e r a t i o n of law. 
1. When a v e h i c l e i s s o l d to s a t i s f y a s t o r a g e l i e n (Ch. 579? 

Code 1 9 5 8 ) the t r e a s u r e r of the county i n which the l a s t c e r t i f i c a t e 
of t i t l e was i s s u e d , upon s a t i s f a c t i o n of the c o n d i t i o n s s et f o r t h 
in' S e c t i o n 3 2 1 . 4 7 , Code 1 9 5 8 , may i s s u e a c e r t i f i c a t e o f t i t l e . 

2 . Such c e r t i f i c a t e of t i t l e must c o n t a i n a statement of 
e x i s t i n g l i e n s u n l e s s proper e v i d e n c e shows t h e i p s a t i s f a c t i o n 
or ext i net i o n . ( f^-^/t 27 x^-*?* <^}<^t -»d-ca ̂ $^1% AiXuA^c^^A (2t, tfJ<*y< 

Juno 2 , 1959 ^£/6j)p^i&«'7 * * 

Mr. W i l l i a m E. Timmons 
A s s i s t a n t Dubuque County A t t o r n e y 
701 Bank "t. Insurance B u i l d i n g 
Dubuque, Iowa 

Dear S i r : 

R e c e i p t i s acknowledged o f your l e t t e r under data o f 
May 1 , 1 9 5 9 j wherein you r e q u e s t an o p i n i o n on tho f o l l o w i n g 
m a t t e r * 

"An a u t o m o b i l e , t i t l e i n Dubuque County, was 
s t o r e d i n a parage i n C l i n t o n , Iowa. The a u t o ­
mobile* at the time o f s t o r a g e was s u b j e c t to o 
l i e n by a F i n a n c e Company. The s t o r a g e garage 
a t t a c h e d tho a u t o m o b i l e under Chapter 5 7 9 and i t 
was s o l d at a S h e r i f f * s s a l e . The owner c o u l d 
not be l o c a t e d , n o t i c e was m a i l e d t o hor l a s t 
known a d d r e s s and a n o t i c e was sent to one l i e n 
h o l d e r t h a t the garage knew o f . Tho au t o m o b i l e 
was s o l d by t h e S h e r i f f and tho new owner now 
r e q u e s t s t h a t t i t l e be p l a c e d i n the now owners 
name w i t h o u t any l i e n s a t t a c h e d . The q u e s t i o n 
i s - Can the T r e a s u r e r o f Dubuque County i s s u e 
a new t i t l e t o t h i s a u t o m o b i l e to the pur c h a s e r 
and s e c o n d l y , i f the t i t l e can bo i s s u e d , i s i t 
n e c e s s a r y t o put on the un p a i d l i s n t h a t was on 
the c a r p r i o r to the S h e r i f f ' s s a l e ? " 

In r e p l y t h o r o t o J 

S e c t i o n 3 2 1 . 4 ? , Code o f Iowa 195&» i n p e r t i n e n t p a r t 
rsad3 as f o l l o w s : 

" I n the event o f the t r a n s f e r o f ownership o f 
• any v e h i c l e by o p e r a t i o n o f law as * * * 
whenever a v e h i c l e i s s o l d t o s a t i s f y * * * a 
s t o r a g e l i e n as p r o v i d e d i n c h a p t e r 5 7 9 ? * * * 
the t r e a s u r e r o f t h e county i n which the l a s t 



Mr. W i l l i a m E. Timmons - 2 - June 2 , 19^9 

c e r t i f i c a t e o f t i t l e t o any such v e h i c l e was 
i s s u e d , upon the s u r r e n d e r o f the p r i o r c e r t i ­
f i c a t e o f t i t l e or tho m a n u f a c t u r e r ' s o r i m p o r t ­
e r ' s c e r t i f i c a t e , or when t h a t i s not p o s s i b l e , 
upon p r e s e n t a t i o n o f s a t i s f a c t o r y p r o o f to the 
county t r e a s u r e r o f ownership and r i g h t o f 
p o s s e s s i o n to such v e h i c l e and upon payment o f 
a f o e o f s e v e n t y - f i v e c e n t s and the p r e s e n t a t i o n 
of an a p p l i c a t i o n f o r r e g i s t r a t i o n and c e r t i f i ­
c a t e o f t i t l e , may i s s u e t o the a p p l i c a n t a r e g i s ­
t r a t i o n c a r d f o r such v e h i c l e and a c e r t i f i c a t e o f 
t i t l e t h e r e t o . * # # * * . from the r e c o r d s 
i n t he o f f i c e o f the county t r e a s u r e r , t h e r e appear 
to be any l i o n o r l i e n s on such v e h i c l e , such 
c e r t i f i c a t e o f t i t l e s h a l l c o n t a i n a statement o f 
such l i o n s u n l e s s the a p p l i c a t i o n i s accompanied 
by proper e v i d e n c e o f t h e i r s a t i s f a c t i o n or e x t i n c ­
t i o n . * * * * * * * * * .» 

As the s t a t u t e p r o v i d e s , whenever a v e h i c l e i s s o l d to 
s a t i s f y a s t o r a g e l i e n , t he t r e a s u r e r of the county i n which 
the l a s t c e r t i f i c a t e pf t i t j l e was i s s u e d , when those c o n d i t i o n s 
se t f o r t h i n S e c t i o n 321.**•/> s u p r a , have boon s a t i s f i e d , may 
i s s u e to the a p p l i c a n t a r e g i s t r a t i o n c a r d and a c e r t i f i c a t e 
o f t i t l e . T h e r e f o r e , your f i r s t q u e s t i o n i s answered i n the 
a f f i r m a t i v e . 

In answer to your second q u e s t i o n , the c e r t i f i c a t e o f 
t i t l e must c o n t a i n a statement o f e x i s t i n g l i e n s u n l e s s the 
a p p l i c a t i o n i s accompanied by prop e r e v i d e n c e o f t h e i r s a t i s ­
f a c t i o n o r e x t i n c t i o n . S e c t i o n 3 2 1 . ^ 7 * s u p r a . 

Very t r u l y y o u r s , 

CARL H. PESCH 
A s s i s t a n t A t t o r n e y G e n e r a l 

CHP;kvr 



AERONAUTICS: A j X i i E ^ i ^ ^ r ^ ^ l ^ i j i a l J - o x i - -
1. Under Code S e c t i o n 3 2 8 . 1 2 ( 1 ) S t a t e Commission may 

p r o c u r e and pay f o r d e c a l s and s t i c k e r s i f t h e y , i n f a c t , a s s i s t 
i n the promotion of a e r o n a u t i c s i n Iowa. 

2 . Such d e c a l s or s t i c k e r s may not be i s s u e d i n l i e u of 
r e g u l a r r e g i s t r a t i o n c e r t i f i c a t e s . 

3 . P r o m o t i o n a l s t i c k e r s may by r e g u l a t i o n be r e q u i r e d 
to be d i s p l a y e d on a i r c r a f t i f so desjened as to s e r v e . a j S) 
dual purpdse i n a i d of enf o rcement J fcrt*^*' 'Pi'"* ~&tT?-/tt'Zi ) 

June 2, 1 9 * 9 y y £ ? ) # 5 ? - ^ - . # 

«Sr. L. W. W o l v e r t o n 
A i r Enforcement O f f i c e r 
Iowa A e r o n a u t i c s Commission 
L O C A L 

Dear S i r : 

R e c e i p t i s acknowledged of your l e t t e r of May 29 as 
f o 1 lows: 

"The members of the Iowa A e r o n a u t i c s Commission 
on May 1 , 1959 and i n a r e g u l a r m e e t i n g , voted 
to i n v e s t i g a t e the use o f i d e n t i f i c a t i o n s t i c k e r s , 
e i t h e r i n c o n j u n c t i o n w i t h r e g i s t r a t i o n c e r t i f i ­
c a t e s or i n l i e u o f r e g i s t r a t i o n c e r t i f i c a t e s . 

An o p i n i o n i s r e q u e s t e d as to the Commission's 
a u t h o r i t y to purchase th e s e s t i c k e r s f o r i s s u ­
ance w i t h the r e g i s t r a t i o n c e r t i f i c a t e and the 
e n f o r c e a b i l i t y i n r e q u i r i n g d i s p l a y o f s a i d 
s t i c k e r s , i n a p l a c e on the a i r c r a f t to be s e l e c t ­
ed by the A e r o n a u t i c s Commission. 

I f tho Commission cannot purchase s t i c k e r s or 
cause them to be d i s p l a y e d s o p e r a t e o f the a i r ­
c r a f t r e g i s t r a t i o n c e r t i f i c a t e , an o p i n i o n i s 
r e q u e s t e d as to whether they may be i s s u e d i n 
l i e u o f tho r e g i s t r a t i o n c e r t i f i c a t e , and i f so, 
whether or not the Commission has the a u t h o r i t y 
to make the s t i c k e r s be d i s p l a y e d f o r v i s u a l 
r e c o g n i t i o n , at a l o c a t i o n on the a i r c r a f t as the 
Commission may d e t e r m i n e . 

I f the s t i c k e r s can be used i n the p l a c e o f the 
r e g u l a r a i r c r a f t c e r t i f i c a t e s , what i n f o r m a t i o n 

-must be shown t h e r e o n , as a minimum to meet the 
c e r t i f i c a t i n g s t a n d a r d s as s e t down i n Chapter 
328?" 



Mr. L. VI. Wolverton -2- June 2 , 1959 

Your f i r s t i n q u i r y i s whether the Commission has a u t h o r i t y 
to purchase s t i c k e r s o r d e c a l s f o r d i s p l a y on a i r c r a f t . Apart 
from such a u t h o r i t y as may e x i s t to make the c e r t i f i c a t e of 
r e g i s t r a t i o n i n the form o f a s t i c k e r , s u b s e c t i o n 1 o f s e c t i o n 
3 2 0 . 1 2 c o n f e r s power upon the Commission as f o l l o w s * 

" I t i s empowered and d i r e c t e d t o encourage, 
f o s t e r and a s s i s t i n the g e n e r a l development 
and promotion of a e r o n a u t i c s i n t h i s s t a t e , and 
to make dis b u r s e m e n t s from the s t a t e a v i a t i o n 
fund f o r such p u r p o s e s . " 

I f i t be determined by the Commission, as a matter of f a c t , 
t h a t d i s p l a y o f a d i s t i n c t i v e i d e n t i f y i n g s t i c k e r or d e c a l on 
a i r c r a f t r e g i s t e r e d w i t h the Commission w i l l i n any way, "encour ­
age, f o s t e r and a s s i s t i n the g e n e r a l development and promotion 
of a e r o n a u t i c s i n t h i s s t a t e " i t appears e n t i r e l y proper f o r 
the Commission, " t o make d i s b u r s e m e n t s from the s t a t e a v i a t i o n 
fund f o r such purposes". 

As to whether the r e g i s t r a t i o n c e r t i f i c a t e i t s e l f may be 
i s s u e d i n the form o f a s t i c k e r or d e c a l , the form of such 
c e r t i f i c a t e i s p r e s c r i b e d i n s e c t i o n 3 2 8 . 2 7 , Code 1 9 5 8 , as 
f o 1lows: 

"The commission s h a l l f o r t h w i t h cause to be i s s u e d , 
upon r e c e i p t o f proper a p p l i c a t i o n and fee f o r 
r e g i s t r a t i o n , a c e r t i f i c a t e o f r e g i s t r a t i o n which 
s h a l l be numbered and re c o r d e d by the Commission, 
s h a l l s t a t e the name and address of the person 
t o whom i t i s i s s u e d , s h a l l be e n t i t l e d w i t h the 
d e s i g n a t i o n o f the c l a s s o f r e g i s t r a n t covered 
t h e r e b y and s h a l l c o n t a i n such o t h e r i n f o r m a t i o n 
as the commission may p r e s c r i b e i n c l u d i n g , i n the 
case o f a i r c r a f t , a d e s c r i p t i o n t h e r e o f . . . " 

S i n c e the s t a t u t e does not s p e c i f y the m a t e r i a l upon which 
the c e r t i f i c a t e s h a l l appear but o n l y i t s c o n t e n t t h e r e appears 
no l e g a l o b s t a c l e i n s e c t i o n 3 2 8 ^ 2 7 to the i s s u a n c e o f such 
c e r t i f i c a t e i n the form o f a s t i c k e r or d e c a l but t h e r e appears 
a p r a c t i c a l o b s t a c l e i n t h a t i t would be d i f f i c u l t to p l a c e 
a l l o f the r e q u i r e d c o n t e n t o f such c e r t i f i c a t e on a s t i c k e r 
or d e c a l . A l e g a l o b s t a c l e p r e s e n t s i t s e l f i n s e c t i o n 3 2 8 A 3 , 
which p r o v i d e s , i n p e r t i n e n t p a r t : 



',1r. L. W- Wolverton - 3 - dune 2 , 1959 

"Upon the t r a n s f e r o f ownership o f any r e g i s t e r e d 
a i r c r a f t , the owner s h a l l i m m e d i a t e l y g i v e n o t i c e 
to the commission upon the form on the r e v e r s e s i d e 
o f the c e r t i f i c a t e o f r e g i s t r a t i o n . . . " 

Thus, p r e p a r a t i o n o f the c e r t i f i c a t e as a s t i c k e r or d e c a l 
would make comp l i a n c e w i t h the t r a n s f e r p r o v i s i o n s i m p o s s i b l e . 

A f u r t h e r l e g a l o b s t a c l e to making a s t i c k e r or d e c a l f o r 
d i s p l a y on the e x t e r i o r o f the a i r c r a f t s erve i n l i e u o f the 
c e r t i f i c a t e o f r e g i s t r a t i o n appears i n s e c t i o n 3 2 8 . 2 8 , which 
p r o v i d e s i n p e r t i n e n t p a r t : 

"The c e r t i f i c a t e o f r e g i s t r a t i o n . . . s h a l l . . . 
as to an a i r c r a f t be c o n s p i c u o u s l y d i s p l a y e d 
t h e r e i n . . »" (Emphasis s u p p l i e d ) 

You a r e , t h e r e f o r e , a d v i s e d t h a t the c e r t i f i c a t e o f 
r e g i s t r a t i o n f o r a i r c r a f t cannot be l a w f u l l y i s s u e d i n the 
form o f a s t i c k e r or d e c a l . 

As to the a u t h o r i t y o f the commission to requ, i re e x t e r n a l 
d i s p l a y o f a p r o m o t i o n a l s t i c k e r i s s u e d i n c o n j u n c t i o n w i t h 
the r e g u l a r c e r t i f i c a t e o f r e g i s t r a t i o n and s e r v i n g the a d d i ­
t i o n a l purpose o f e n a b l i n g Commission i n s p e c t o r s to v i s u a l l y 
i d e n t i f y r e g i s t e r e d a i r c r a f t , as an a i d to enforcement o f the 
r e g i s t r a t i o n law, the a u t h o r i t y f o r such requirement appears 
i n s u b s e c t i o n 2 o f s e c t i o n 3 2 S . 1 2 , which p r o v i d e s : 

" I t ( t h e commission) s h a l l have power to make such 
r u l e s and r e g u l a t i o n s , c o n s i s t e n t w i t h the p r o v i ­
s i o n s of, t h i s c h a p t e r , as may be deemed by the 
commission to be n e c e s s a r y and e x p e d i e n t f o r the 
a d m i n i s t r a t i o n of the a f f a i r s o f the commission, 
and the a d m i n i s t r a t i o n and enforcement o f t h i s 
c h a p t e r , and to amend the s a i d r u l e s and r e g u l a ­
t i o n s from time to t i m e . " 

Thus, i f i t i s deemed by the Commission " t o be n e c e s s a r y and 
e x p e d i e n t • . . f o r the a d m i n i s t r a t i o n and enforcement" o f the 
r e g i s t r a t i o n p r o v i s i o n s o f c h a p t e r 3 2 8 , t h a t s t i c k e r s or d e c a l s 
f o u n d b y i t to se r v e a p r o m o t i o n a l purpose under s u b s e c t i o n 1 
o f s e c t i o n 3 2 8 . 1 2 a l s o s e r v e t h e d u a l purpose o f i d e n t i f y i n g 
r e g i s t e r e d a i r c r a f t , i t may adopt r e a s o n a b l e r u l e s r e q u i r i n g 
d i s p l a y o f such s t i c k e r s o r d e c a l s on the e x t e r i o r of r e g i s ­
t e r e d a i r c r a f t . 



Mr. L. W. W o l v e r t o n June 2 , 19^9 

Very t r u l y y o u r s , 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 

LCA:kvr 
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COUNTIES' Words and Phrases — For purposes of Code Chapter 3 5 l , 
"doss kept i n k e n n e l s and not a l l o w e d to run at l a r g e " means 
does kept under such degree of r e s t r a i n t as to make i t v i r t u a l l y 
i m p o s s i b l e f o r such dogs to k i l l or i n j u r e any domestic animal 
or f o w l owned by another than the owner of the dog. £ (Jj-^l^ ti N** 

Juno 5 , 1959 

Mr. James W. Hudson 
Pocahontas County A t t o r n e y 
Pocahontas, Iowa 

Dear S i r : 

R e c e i p t i s acknowledged o f your l e t t e r o f June 2 as 
fo 1 lows: 

" I would l i k e an o p i n i o n from your o f f i c e r e l a t i v e 
to the t a x a t i o n o f dogs under S e c t i o n 351.2*+ o f the 
1958 Code of Iowa. I have p a r t i c u l a r r e f e r e n c e to 
kennol dogs as r e f e r r e d to i n s a i d s e c t i o n . You w i l l 
note t h a t the f i r s t s e ntence o f s a i d s e c t i o n s t a t e s 
as f o l l o w s , 'Dogs kept i n k e n n e l and not a l l o w e d to 
run at l a r g o s h a l l be t a x e d as p e r s o n a l p r o p e r t y ' . 

" S e c t i o n 3 6 8 , 8 S u b s e c t i o n *+ i n the l a s t sentence 
o f tho f i r s t paragraph t h e r e o f , 'Kennel dogs aro 
d e f i n e d as those dogs kept o r r a i s e d f o r the b o n i -
f i o d purpose o f s a l e and are under c o n s t a n t r e s t r a i n ' 

"My p a r t i c u l a r q u e s t i o n i s whether or not the kennel 
dogs r e f e r r e d to i n S e c t i o n 351.2*+ must a l s o be kept 
f o r purpose o f s a l e as d e f i n e d i n the l a s t c i t e d 
code s e c t i o n s i n o r d e r t h a t they be t a x e d as p e r s o n a l 
p r o p e r t y or whether i t i s s u f f i c i e n t f o r purpose o f 
t h i s s e c t i o n t h a t they a r e o n l y not a l l o w e d to run a t 
l a r g e . 

"I would a l s o l i k e to hove your o p i n i o n as t o whether 
or not t h e r e i s a requirement i n the law f o r tho 
l i c e n s i n g of a kennel or kennol dogs e i t h e r i n a c i t y 
or o u t s i d e the c o r p o r a t e l i m i t o f a c i t y or town." 

Code s e c t i o n 3 5 l « 2 * + , t o which you r e f e r , p r o v i d e s as 
f o l l o w s : 

"Dogs kept i n k e n n e l s and not a l l o w e d t o run at l a r g o 
s h a l l bo taxed as p e r s o n a l p r o p e r t y . Dogs l i c e n s e d 



Ur. James W. Hudson -2- June 5 , 1959 

as h e r e i n p r o v i d e d s h a l l not be so t a x e d . C i t i e s 
and towns may l i c e n s e dogs i n a d d i t i o n to the l i c e n s e 
r e q u i r e d . " 

A l s o r e l e v a n t i s s e c t i o n 3 5 1 . 1 which p r o v i d e s ! 

"The owners of a l l dogs t h r e e months o l d or o»er, 
except dogs kept i n k e n n e l s and not a l l o w e d to run 
at l a r g e , s h a l l a n n u a l l y o b t a i n l i c e n s e t h e r e f o r e , 
as h e r e i n p r o v i d e d . " 

The " l i c e n s e " f e e s c o l l e c t e d under Chapter 3 5 l are p l a c e d 
i n the d o m e s t i c animal fund ( s e c t i o n 3 5 l « 6 ) and used to pay 
c l a i m s f o r " k i l l i n g o r i n j u r y o f any d o m e s t i c animal or f o w l 
by w o l v e s , or by dogs". T h i s p a r t i c u l a r " l i c e n s e " f e e i s , i n 
a sense a t a x , as i t s d e s i g n i s to produce revenue f o r a p a r t i ­
c u l a r p u r p o s e , i . e . payment f o r damages done by dogs ( c a n i s ) 
r u n n i n g a t l a r g e . S i n c e dogs "kept i n k e n n e l s and not a l l o w e d 
to run at l a r g e " are u n l i k e l y to g i v e r i s e t o such c l a i m s , they 
are exempted from the s p e c i a l l i c e n s e tax and taxed as p e r s o n a l 
p r o p e r t y under s e c t i o n 3 5 1 - 2 ^ . Dogs t h a t are l i c e n s e d are 
s i m i l a r l y exempted from the p e r s o n a l p r o p e r t y t a x . There i s 
n o t h i n g unique about t h i s arrangement. A s i m i l a r s t a t u t o r y 
exemption e x i s t s w i t h r e s p e c t t o motor v e h i c l e s : Every motor 
v e h i c l e u s i n g the highway i s s u b j e c t to r e g i s t r a t i o n ( s e c t i o n 
3 2 1 . 1 0 5 ) . The proceeds are p l a c e d i n the road use t a x fund and 
used to b u i l d and m a i n t a i n highways ( s e c t i o n 3 2 l . l 1 + 5 ) . Motor 
v e h i c l e s t h a t are r e g i s t e r e d a r e exempt from p e r s o n a l p r o p e r t y 
tax ( s e c t i o n 3 2 1 . 1 3 0 ) but motor v e h i c l e s not r e q u i r e d to be 
r e g i s t e r e d are s u b j e c t to such t a x . 

R e l a t i n g t h i s to your q u e s t i o n , i t i s apparent t h a t t h e r e 
e x i s t v a r i o u s c l a s s e s o f p r o p e r t y which have been s u b j e c t e d 
to a s p e c i a l t a x i n the form o f l i c e n s e or r e g i s t r a t i o n f e e s , 
the p r oceeds o f which are devoted to s p e c i a l p u rposes. The 
i n t e n t o f the l e g i s l a t u r e i n such c a s e s appears to be to impose 
c e r t a i n burdens upon the i n s t r u m e n t a l i t i e s b e a r i n g some r e l a t i o n 
to the e x i s t e n c e o f the burden, i . e . ; i n the case o f i n j u r y to 
l i v e s t o c k , dogs r u n n i n g at l a r g e ; i n the c a s e o f wear and t e a r 
on the highways, motor v e h i c l e s u s i n g the highways. 

The i n t e n t o f the l e g i s l a t u r e may be a s c e r t a i n e d from the 
e v i l sought to be remedied or o b j e c t sought. Jones y. D u n k e l B e r g . 
221 Iowa 1 0 3 1 , 2 6 5 N.W. 1 5 7 ; Smith v. Thompson, 219 Iowa Sbd. 
2 5 8 N,E. 190? P e v e r i l l y. Dept. o f A g r i c u l t u r e . 2 l 6 Iowa 5 3 ^ , 
2*+5 N.W. 33*+* As a p p l i e d to Code C h a p t e r s 3 5 l and 3 5 2 , an e v i l 
sought to be remedied was l o s s to owners o f l i v e s t o c k caused 
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by dogs r u n n i n g at l a r g e , and the o b j e c t o f the Chapters was 
to p l a c e the f i n a n c i a l burden o f such e v i l on the g e n e r a l c l a s s 
o f owners of such dogs. 

T h e r e f o r e , i t f o l l o w s t h a t f o r purposes of Chapter 3 5 l j 
the phrase "dogs kept i n k e n n e l s and not a l l o w e d to run a t 
l a r g e " r e f e r s to dogs c o n s i s t e n t l y kept under such degree o f 
r e s t r a i n t on the pr e m i s e s o f the owner as to make i t v i r t u a l l y 
i m p o s s i b l e f o r them to k i l l or i n j u r e "any domestic animal o r 
f o w l " owned by a n o t h e r . 

S e c t i o n 3 6 8 . B C 1 * - ) , to which your l e t t e r a l s o r e f e r s , r e l a t e s 
o n l y t o Chapter 3 6 8 , the scope and a p p l i c a b i l i t y of which i s 
r e s t r i c t e d to c i t i e s and towns by the terms o f s e c t i o n 3 & 8 . 1 , 
as f o 1 lows* 

" T h i s c h a p t e r i s a p p l i c a b l e to a l l m u n i c i p a l c o r p ­
o r a t i o n s and to a l l forms o f government t h e r e o f . " 

The term " m u n i c i p a l c o r p o r a t i o n s " does not embrace c o u n t i e s . 
O l s o n v. D i s t r i c t C o u r t , 2^3 Iowa 1 2 1 1 , 5 5 N.W. 2 d 3 3 9 -

Chapter 3 5 l makes r e f e r e n c e to Chapter 3&8 o n l y i n d i r e c t l y 
i n s e c t i o n 3 5 1 - 2 ^ where i t s a y s , " C i t i e s and towns may l i c e n s e 
dogs i n a d d i t i o n t o the l i c e n s e h e r e i n r e q u i r e d " . A l l these 
words s i g n i f y i s t h a t tho l i c e n s i n g powers o f c i t i e s and c o u n t i e s , 
w i t h r e s p e c t t o dogs, are m u t u a l l y e x c l u s i v e . I t does not f o l ­
low t h a t s p e c i a l d e f i n i t i o n s i n the l i c e n s i n g s t a t u t e s p e r t a i n ­
i n g to c i t i e s have any a p p l i c a t i o n t o County l i c e n s i n g powers. 
S e c t i o n *+.l, Code l 9 5 o » p r o v i d e s ? 

"Words and p h r a s e s s h a l l be c o n s t r u e d a c c o r d i n g to 
tho c o n t e x t and approved usage o f the language . ." 

Webster d e f i n e s " k e n n e l " as 

"A house f o r a dog or dogs. A l s o an e s t a b l i s h ­
ment where dogs are b r e d . " 

I , t h e r e f o r e , c o n c l u d e t h a t f o r pur p o s e s o f Chapter 3 5 l » 
the f u r t h e r requirement t h a t a kennel dog be kept f o r s a l e , 
as s e t f o r t h i n the s p e c i a l d e f i n i t i o n i n Chapter 3 & 8 j has no 
a p p l i c a t i o n . 

Very t r u l y y o u r s , 

LCAskvr 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y General 
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June 15, i959 

Hon, MelvJn D» Synhorst 
Secretary of Stat© 
L O C A L 

A t t e n t i o n ; Berry 0. Burt 
Corporation Counsel 

Dear S i r s 
T h i s wtM acknowledge r e c e i p t o f yours of the 2d 

I n s t , i n which, you submitted the f o l l o w i n g : 
"May c o r p o r a t i o n s organized f o r p r o f i t under Chapter 
491 o f the 1953 Code make a money rebate to stock* 
h o l d e r s In p r o p o r t i o n to the volume of business that 
tha i n d i v i d u a l stockholder does w i t h the c o r p o r a t i o n ? " 

In r e p l y thereto I advise you as f o l l o w s : 
The foregoing proposal i s comparable to a patronage 

d i v i d e n d . Such dividend by s t a t u t e and a u t h o r i t y Is I n d i v i d u a l 
to c o r p o r a t i o n s organized as cooperatives* The s t a t u t e con* 
cerned Is S e c t i o n 499,30, Code 1958, and provides as f o l l o w s : 

"Tha d i r e c t o r s s h a l l annually dispose of the earnings 
o f the a s s o c i a t i o n In excess o f I t s o p e r a t i n g expenses 
as f o l l o w s : 1 1 

( A f t e r p r o v i d i n g f o r the use o f such earnings, 
I t provides w i t h regard to the remainder?) 

" A l l remaining net earnings s h a l l be a l l o c a t e d to a 
r e v o l v i n g fund and s h a l l be c r e d i t e d to the account of 
each member Including s u b s c r i b e r s described i n s e c t i o n 
499.16 r a t a b l y i n p r o p o r t i o n t o the business he has 
done w i t h the a s s o c i a t i o n during such year. Such c r e d i t s 
are h e r e i n r e f e r r e d to as 'deferred patronage d i v i d e n d s V 

S e c t i o n s 499.31, 499.32, 499.33. **99.3**. and 499.35 
Code 1953, provide f o r the a d m i n i s t r a t i o n of t h i s patronage 
r e v o l v i n g fund, 
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As f a r as case a u t h o r i t i e s are concerned, reference 
Is here made to the Farmers Union Co-operatlye Company v. 
Commissioner o f Internal Revenue, 90 Fed 2d 488-493, where 
the place o f patronage di v i d e n d s In the corporate structure i s 
set up. There, tho statutes o f Nebraska defined a cooperative 
company as one which a u t h o r i z e s the d i s t r i b u t i o n o f I t s earnings, 
i n p a r t , or wholly, based on the r a t i o o f t o t a l earnings t o the 
amount o f property bought from, or s o l d t o , members, or labor 
performed, o r o t h e r s e r v i c e s rendered by the shareholders t o 
the c o r p o r a t i o n . Among I t s s t a t u t o r y powers the c o r p o r a t i o n 
was a u t h o r i z e d to make by-laws f o r the management, and provide 
t h e r e i n terms and l i m i t a t i o n s o f stock ownership, and f o r the 
d i s t r i b u t i o n of i t s earnings. The A r t i c l e s of Incorporation 
o f the company provided, among other t h i n g s , that* 

" a l l remaining net p r o f i t s h e l l be prorated to stock­
holders i n p r o p o r t i o n to the amount of business they 
have done wi t h the c o r p o r a t i o n d u r i n g the business year,' 4 

With respect to the d i s t r i b u t i o n of these p r o f i t s ? 
the d i f f e r e n c e between such a d i v i d e n d and the dividend i n an 
o r d i n a r y stock c o r p o r a t i o n Is set f o r t h In the f o l l o w i n g 
language^ 

"The argument that p e t i t i o n e r Is merely a b a i l e e o f t h i s 
money and not the owner thereof Is unsound. Although 
organized f o r cooperative purposes, p e t i t i o n e r Is a 
separate l e g a l e n t i t y — a c o r p o r a t i o n . I t s r e l a t i o n 
to t h i s money must be determined by the taw under which 
I t was organized and operates* Among the s t a t u t o r y 

. powers are 'to make b y l a w s f o r the management o f I t s 
a f f a i r s , and to provide t h e r e i n * * * f o r the d i s t r i b u ­
t i o n o f I t s eamlnes.' Such b y l a w s were made. Those 
earnings might be (under the s t a t u t e ) and were (under 
the b y l a w s ) usable t o pay d i v i d e n d s of not exceeding 
8 per cent, on corporate stock and usable f o r other 
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corporate uses before being subject to d i s t r i b u t i o n as 
p a t r o n a g e d i v i d e n d s . A l s o , such cor p o r a t i o n s can sue 
and be sued and hold such r e a l and p&raona] property as 
necessary f o r t h e i r l e g i t i m a t e businesses. R.S. iteb. 19)3, 
p. 261, § 735* In f a c t , such c o r p o r a t i o n s seem to possess 
a l l of the main a t t r i b u t e s o f an o r d i n a r y business corpora* 
t i o n except as to the b a s i s o f d i s t r i b u t i o n o f t h e i r net 
earnings, which Instead o f being d i s t r i b u t e d on some stock 
share b a s i s must 1 In p a r t . * a t l e a s t , be d i s t r i b u t e d *on 
the b a s i s o f , or In p r o p o r t i o n to the amount of property 
bought from o r s o l d to members, or o f labor performed, 
or other s e r v i c e rendered to the c o r p o r a t i o n . 1 R.S. 
Neb. 1913, p. 260, § 733. C l e a r l y t h i s money 1$ property 
o f the c o r p o r a t i o n as genuinely and t r u l y as Is the g r a i n 
e l e v a t o r or the stock o f merchandise owned by I t . While 
those who might be e n t i t l e d t o patronage dividends have, 
In a sense, an i n t e r e s t i n the money, I t Is a character 
o f I n t e r e s t not g r e a t e r , I f as great, as that o f a stock­
holder In an o r d i n a r y c o r p o r a t i o n . Such I n t e r e s t never 
r i p e n s Into an i n d i v i d u a l ownership o r r i g h t o f ownership 
u n t i l and I f a patronage d i v i d e n d he d e c l a r e d . F r u i t 
Growers* Supply Co. v. Commissioner, 56 F.(2d) 90, 93 
(C.C.A.9)? and see Penn Mutual L i f e i n s . Co. v. Lederer, 
252 U,S. 523, 40 S.Ct. 397, 64 L.£d. 698. U n t i l such 
d e c l a r a t i o n , the money i s the property s o l e l y of the 
pet i t loner ,J< 

The c h a r a c t e r i s t i c o f a l l p r o f i t c o r p o r a t i o n s Is a 
r a t a b l e sharing of a l l stock e i t h e r In earnings or p r o f i t s o r 
a s s e t s on d i s t r i b u t i o n . S e c t i o n 646, T i t l e , CORPORATIONS, 
13 American Jurisprudence s t a t e s t h i s r d e . And Section 645 
o f the same volume and t i t l e s t a t e s : 

• ' i t Is c h a r a c t e r i s t i c o f a d i v i d e n d that a l l stockholders 
o f the same c l a s s share In i t i n p r o p o r t i o n to the respec­
t i v e amounts o f stock which they hold} and I f the t r a n s ­
a c t i o n l a c k s t h i s c h a r a c t e r i s t i c , I t may be h e l d not a 
d i v i d e n d . For example, where th© stockholders of a c o r ­
p o r a t i o n are a l s o I t s customers, a d i s t r i b u t i o n made to 
them In p r o p o r t i o n t o business done w i t h the c o r p o r a t i o n 
Is rsgard&d not as a d i v i d e n d , although made from net 
earnings, but as a rebate o r refund," 

See Uniform P r i n t i n g and Supply Company v. Commissioners. 
88 Fed 2d 75? 109 A.L.&. 966, and subsequent annotations. 
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A p p l i c a b i l i t y o f the r u l e of expresslo urn us appears 
p a r t i n a n t . Under that r u l e , express a u t h o r i t y f o r the d i s t r i ­
b u t i o n o f earnings on a patronage b a s i s excludes, by i m p l i c a ­
t i o n , i t s a p p l i c a b i l i t y to p r o f i t c ^ c p o w i o n s . This d i f f e r ­
ence between cooperatives and p r o f i t c o r p o r a t i o n s , i n s o f a r as 
patronage d i v i d e n d s are concerned, i s confirrnad by the s t a t u ­
tor y d e f i n i t i o n of a cooperative i n Se c t i o n 499*2, Code 1953, 
which i s as f o l l o w s : 

"A '* co-ope r a t ive a s s o c i a t i o n * Is on 3 which, In s e r v i n g 
some purpose enumerated In s e c t i o n 499.6* deals w i t h 
or f u n c t i o n s f o r I t s members a t l e a s t to the extent 
r e q u i r e d by s e c t i o n 499*3, and which d i s t r i b u t e s I t s 
net earniaha among I t s members i n pro p o r t i o n to t h e i r 
d e a l i n g s w i t h I t , except f o r l i m i t e d dividends o r other 
Items permitted i n t h i s chapter; and In which each 
v o t i n g member has one vote and no more." 

No such p r o v i s i o n e x i s t s In Chapter 491, Code 1953» p r o v i d i n g 
f o r the o r g a n i z a t i o n of a p r o f i t c o r p o r a t i o n . 

By reason o f the f o r e g o i n g , I am of the o p i n i o n c o r ­
p o r a t i o n s organised under Chapter 491, Code 1958, may not make 
a money rebate to stockholders In p r o p o r t i o n t o the volume of 
business that the i n d i v i d u a l stockholder does w i t h tho corpo­
r a t i o n . 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

0$:mmh5 
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CHILD LAEK)ft; fttreet t r a d e s p e r m i t s . D u t i e s imposed on p u b l i c 
s c h o o l p e r s o n n e l by Code S e c t i o n s 9 2 . 6 and 9 2 « 1 3 9 r e l a t i v e 
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June 1 7 , 1959 

Mr. Edward F. Samore 
Woodbury County A t t o r n e y 
204 Court House 
Sioux C i t y , Iowa 

Dear S i r : 

R e c e i p t i s acknowledged o f your l e t t e r of June 12 
r e l a t i v e to p h y s i c a l e x a m i n a t i o n o f an a p p l i c a n t f o r a 
s t r e e t t r a d e s p e r m i t under c h i l d l a b o r form # 2 , and d u t i e s 
o f p u b l i c s c h o o l p e r s o n n e l w i t h r e s p e c t t h e r e t o . 

S e c t i o n 9 2 . 1 3 , Code of Iowa, p r o v i d e s : 

"No boy between e l e v e n and s i x t e e n y e a r s of age 
s h a l l be employed or p e r m i t t e d to work i n any 
such c i t y i n c o n n e c t i o n w i t y any o f the occupa­
t i o n s mentioned i n s o c t i o n 92.12 u n l e s s he com­
p l i e s w i t h a l l the r e q u i r e m e n t s f o r the i s s u a n c e 
o f work p e r m i t s as d e s c r i b e d i n t h i s c h a p t e r ex­
c e p t the f i l i n g o f an employer's agreement, but 
the s c h o o l r e c o r d so r e q u i r e d s h a l l c e r t i f y o n l y 
t h a t tho boy i s r e g u l a r l y a t t e n d i n g s c h o o l and 
t h a t the work i n which he wishes to engage w i l l 
not i n t e r f e r e w i t h h i s p r o g r e s s at s c h o o l . Upon 
co m p l i a n c e w i t h these r e q u i r e m e n t s such boy s h a l l 
be e n t i t l e d to r e c e i v e from the o f f i c e r a u t h o r i z e d 
to i s s u e work p e r m i t s a badge which s h a l l a u t h o r i z e 
such boy to engage i n the above-mentioned occupa­
t i o n s at such time or t i m e s , between f o u r a.m. and 
s e v e n - t h i r t y p.m. each day, as the p u b l i c s c h o o l s 
o f the c i t y or d i s t r i c t where such boy r e s i d e s are 
not i n s e s s i o n , but at no o t h e r t i m e , except t h a t 

" d u r i n g the summer s c h o o l v a c a t i o n such boy may en­
gage i n such o c c u p a t i o n u n t i l the hour o f e i g h t -
t h i r t y p.m. A l l such badges i s s u e d i n the same 
c a l e n d a r year s h a l l be o f the same color, which 
c o l o r s h a l l be changed eacy y e a r , and s h a l l become 
v o i d upon.the f i r s t day o f J a n u a r y f o l l o w i n g t h e i r i s s u a n c e . " 



Mr. Edward F. Samore -2- dune 1 7 , 1 9 5 ? 

S e c t i o n 9 2 . 6 p r o v i d e s i n p e r t i n e n t p a r t : 

"A work permit s h a l l be i s s u e d o n l y by the super­
i n t e n d e n t o f s c h o o l s o r by a person a u t h o r i z e d by 
him i n w r i t i n g , o r , where t h e r e i s no s u p e r i n t e n ­
dent of s c h o o l s , by a person a u t h o r i z e d i n w r i t i n g 
by the l o c a l s c h o o l board i n the community where 
such c h i l d r e s i d e s , upon the a p p l i c a t i o n o f the 
p a r e n t , g u a r d i a n , o r c u s t o d i a n o f the c h i l d d e s i r i n g 
such p e r m i t . The person a u t h o r i z e d to i s s u e work 
p e r m i t s s h a l l not i s s u e any such p e r m i t , except as 
p r o v i d e d i n s e c t i o n s 9 2 . 1 2 and 92 . 1 3 » u n t i l he has 
r e c e i v e d , examined, approved, and f i l e d : 
it * + * 
» # * * 
M 3 " A c e r t i f i c a t e s i g n e d by a m e d i c a l i n s p e c t o r of 
s c h o o l s , o r i f t h e r e be no such i n s p e c t o r , then by 
a p h y s i c i a n a p p o i n t e d by the board o f e d u c a t i o n , 
c e r t i f y i n g t h a t the a p p l i c a n t f o r the work permit 
has roachedthe normal development o f a c h i l d o f i t s 
age and i s i n s u f f i c i e n t l y sound h e a l t h and p h y s i ­
c a l l y a b l e to perform the work f o r which the p e r m i t 
i s sought. 1 1 

S i n c e the a d d i t i o n a l d u t i e s imposed upon tha p u b l i c s c h o o l 
p e r s o n n e l by the above s t a t u t e s r e l a t e to the p r o t e c t i o n o f 
the h e a l t h and m o r a l s o f a c e r t a i n segment o f the people g e n e r a l l y , 
r a t h e r than to the o p e r a t i o n o f the p u b l i c s c h o o l s ? whether the 
a p p l i c a n t i s e n r o l l e d i n p u b l i c or p r i v a t e s c h o o l has no b e a r i n g 
upon the duty to g i v e the p h y s i c a l i n s p e c t i o n r e q u i r e d , but 
the a f o r e s a i d d u t i e s e x i s t w i t h o u t r e f e r e n c e t h e r e t o . 

Very t r u l y y o u r s . 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 

LCA:kvr 



COUNTIES: =0 CUT, fry A t t o r n e y - Free s e r v i c e s to township 
d e f i n e d by Code s e c t i o n s 336.2(7) and 359• 1&> ( flj^J*. £ c^V/W / , 

June 1 3 , 1959 

Mr, P a u l D. S t r a n d 
Winneshiek County A t t o r n e y 
Decorah, Iowa 

Dear S i r s 

R e c e i p t i s acknowledged o f your l e t t e r of June 17 as 
f o l lows; 

" T h i s i s i n regard to whether or not as county 
a t t o r n e y I can chargo an a t t o r n e y ' s f e e s to a 
c e r t a i n f i r e d i s t r i c t and hence the township 
t r u s t e e s who have o r g a n i s e d a f i r e d i s t r i c t under 
Chapter 359- The s e r v i c e s rendered would bu 
h e l p i n g them to f l o a t a bond i s s u e to r a i s e mon­
ey toward the p u r c h a s i n g o f f i r e equipment. 
Thank you very much, I remain y o u r s , " 

S e c t i o n 336»2 p r o v i d e s i n p e r t i n e n t p a r t as f o l l o w s : 

" I t s h a l l be the duty o f the county a t t o r n e y t o : 
et * * $ 

" 7 « G i v e a d v i c e or h i s o p i n i o n i n w r i t i n g , w i t h ­
out compensation, to the board o f s u p e r v i s o r s and 
o t h e r county o f f i c e r s and to s c h o o l and township 
o f f i c e r s , when r e q u e s t e d so t o do by such board or 
o f f i c e r , upon a l l m a t t e r s i n which the s t a t e , c o u n t y , 
s c h o o l , or township may have an i n t e r e s t ; but he 
s h a l l not appear b e f o r e the board o f s u p e r v i s o r s 
upon any h e a r i n g i n which the s t a t e or county i s 
not i n t e r e s t e d . 
» * # # 

" 1 1 . Perform o t h e r d u t i e s e n j o i n e d upon him by 
law." 

S e c t i o n 359«l£ p r o v i d e s as f o l l o w s : 

51-t> ~ / z _ _ 



Mr. P a u l D. Strand - 2 - June l 8 , 1959 

"In c o u n t i e s h a v i n g a p o p u l a t i o n of l e s s than 
t w e n t y - f i v e thousand, where the t r u s t e e s i n s t i ­
t u t e , or are made p a r t i e s t o , l i t i g a t i o n i n 
c o n n e c t i o n w i t h the performance o f t h e i r d u t i e s , 
as p r o v i d e d i n t h i s c h a p t e r , the county a t t o r n e y , 
as a p a r t of h i s o f f i c i a l d u t i e s , s h a l l appear i n 
b e h a l f of the township t r u s t e e s , except i n cases 
i n which the i n t e r e s t s o f the county and those o f 
the t r u s t e e s are a d v e r s e . " 

I t t h u s appears t h a t you c o u l d b i l l f o r a t t o r n e y s f e e s 
f o r a n y t h i n g t h a t goes beyond mere o p i n i o n and a d v i c e but 
f a l l s s h o r t o f a c t u a l l i t i g a t i o n . However, a c c o r d i n g to an 
o p i n i o n a p p e a r i n g at page 197 o f the 19*+2 Report of the A t t o r n e y 
G e n e r a l , township t r u s t e e s have no a u t h o r i t y to pay a t t o r n e y s 
f e e s except i n the c i r c u m s t a n c e s d e s c r i b e d i n s e c t i o n 3 5̂ 9» 19 • 
T h i s b e i n g the c a s e , such b i l l i n g would be a meaning l e s s e x e r ­
c i s e . A l s o see 1946 Report o f the A t t o r n e y General at page 
4 2 6 . 

Very t r u l y y o u r s , 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y General 

LCA:kvr 



BEER! -*a^g4ri,b'i'4's I n t e r e s t s between perm] t_£eeŝ """ Loan of a 
C l o c k by C l a s s "A" p e r m i t t e e to C l a s s 1 1B" p e r m i t t e e f o r use 
i n p l a c e of b u s i n e s s not v i o l a t i v e of S e c t i o n 124.22, Code 

June 1 8 , 1959 

Mr. Neal J . M c C l e a r y , D i r e c t o r 
C i g a r e t t e & Beer Revenue 
L O C A L 

Dear S i r s 

In your r e c e n t o r a l q u e s t i o n s o f t h i s department you 
ask whether or not an " a d v e r t i s i n g c l o c k " i n s t a l l e d i n the 
premises of a C l a s s "B" p e r m i t t e e by a C l a s s "A" p e r m i t t e e 
on a loan b a s i s i s v i o l a t i v e o f S e c t i o n 1.24.22, 1958 Code. 

For convenience we set the r e f e r r e d s e c t i o n outs 

"Wo person engaged i n the b u s i n e s s of manufactur­
i n g , b o t t l i n g or w h o l e s a l i n g beer nor any jobber 
nor any agent of such person s h a l l d i r e c t l y or 
i n d i r e c t l y s u p p l y , f u r n i s h , g i v e or pay f o r any 
f u r n i s h i n g s , f i x t u r e s or equipment used i n the 
s t o r a g e , h a n d l i n g , s e r v i n g or d i s p e n s i n g of baer 
or food w i t h i n the p l a c e o f b u s i n e s s of another 
p e r m i t t e e a u t h o r i z e d under the p r o v i s i o n s o f t h i s 
c h a p t e r to s e l l beer at r e t a i l ; nor s h a l l he 
d i r e c t l y or i n d i r e c t l y be i n t e r e s t e d i n the 
o w n e r s h i p , conduct or o p e r a t i o n of the b u s i n e s s 
o f another p e r m i t t e e a u t h o r i z e d under the p r o ­
v i s i o n s o f t h i s c h a p t e r to s e l l beer at r e t a i 1 . 
Any p e r m i t t e e who s h a l l permit or a s s e n t or be a 
p a r t y i n any way to any such v i o l a t i o n or i n f r i n g e ­
ment of the p r o v i s i o n s o f t h i s c h a p t e r s h a l l be 
deemed g u i l t y o f a v i o l a t i o n o f the p r o v i s i o n s 
o f t h i s c h a p t e r . " 

In view of the language "used i n the s t o r a g e , h a n d l i n g , 
s e r v i n g or d i s p e n s i n g o f beer or food w i t h i n the p l a c e of 
b u s i n e s s * * I t does not appear t h a t the loan o f such 
a c l o c k would v i o l a t e the s t a t u t e . 

C l e a r l y the c l o c k i s not a f u r n i s h i n g or f i x t u r e used 
i n the h a n d l i n g e t c . o f beer and food and as such would be 



Mr. Neal J . McC l e a r y , D i r e c t o r - 2 - June l 8 , 1959 

exempt from the s t a t u t o r y p r o v i s i o n s . 

Very t r u l y y o u r s , 

FREEMAN H. FORREST 
A s s i s t a n t A t t o r n e y G e n e r a l 

FHF:kvr 



BEER: l'i i b v4 6 T^ej^j^J^etjjeen. .R.e/miJ; t,e,g.jŝ  The p l a c i n g 
of premium stamps* by" a "Class" "A" p e r m i t t e e i n s i x packs of 
beer i s v i o l a t i v e of the p r o v i s i o n s of S e c t i o n 1 2 4 . 2 2 , Code 
1958 f ^ V W t - iZo+ju^tL^ GJt£e^t) (clltj&l) 

June 1 8 , 1959 

Ms. V i r g i n i a C a r p e n t e r , Sec'y 
S t a t e P e r m i t Board 
L O C A L 

Dear Madam: 

R e c e i p t of your r e c e n t i n q u i r y as f o l l o w s i s acknow-
1 edged: 

"Can a brewery put premium stamps i n c a s e s of 
beer ( w i t h no e x t r a charge) which i s f i r s t s o l d 
to the w h o l e s a l e r and then to the r e t a i l e r ? " 

In response t h e r e t o f o r c o n v e n i e n c e we set out the 
p r o v i s i o n s o f Chapter 1 2 4 . 2 2 : 

"No person engaged i n the b u s i n e s s o f manufactur­
i n g , b o t t l i n g or w h o l e s a l i n g beer nor any j o b b e r 
nor any agent o f such person s h a l l d i r e c t l y or 
i n d i r e c t l y s u p p l y , f u r n i s h , g i v e or pay f o r any 
f u r n i s h i n g s , f i x t u r e s o r equipment used i n the 
s t o r a g e , h a n d l i n g , s e r v i n g or d i s p e n s i n g of beer 
or food w i t h i n the p l a c e o f b u s i n e s s o f another 
p e r m i t t e e a u t h o r i z e d under the p r o v i s i o n s o f t h i s 
c h a p t e r to s e l l beer at r e t a i l ; nor s h a l l he 
d i r e c t l y or i n d i r e c t l y pay f o r any such p e r m i t , 
nor d i r e c t l y or i n d i r e c t l y be i n t e r e s t e d i n the 
o w n e r s h i p , conduct or o p e r a t i o n o f the b u s i n e s s 
of another p e r m i t t e e a u t h o r i z e d under the p r o ­
v i s i o n s o f t h i s c h a p t e r to s e l l beer at r e t a i l . 
Any p e r m i t t e e who s h a l l p e r m i t or a s s e n t or be a 
p a r t y i n any way to any such v i o l a t i o n or i n f r i n g e ­
ment o f the p r o v i s i o n s o f t h i s c h a p t e r s h a l l be 
deemed g u i l t y o f a v i o l a t i o n o f the p r o v i s i o n s of 

" t h i s c h a p t e r . " 

and a d v i s e t h a t i n view o f p r i o r o p i n i o n s o f t h i s o f f i c e t h a t 
such a c t i v i t y v i o l a t e s the above c i t e d Code s e c t i o n . 

&i-L~/L) 



V i r g i n i a C a r p e n t e r , Sec'y 2 - June l o , 1959 

From the 1952 Report o f the A t t o r n e y G e n e r a l at page 
the f o l l o w i n g p e r t i n e n t p a r t s are c i t e d : 

••The p e r t i n e n t p a r t o f the f o r e g o i n g s e c t i o n i s 
•nor d i r e c t l y or i n d i r e c t l y be i n t e r e s t e d i n the 
o w n e r s h i p , conduct or o p e r a t i o n o f the b u s i n e s s 
of another p e r m i t t e e a u t h o r i z e d under the p r o v i s i o n s 
of t h i s c h a p t e r to s e l l beer at r e t a i l ' . 

One o f t h e p r i m a r y r u l e s o f c o n s t r u c t i o n i s to seek 
the l e g i s l a t i v e i n t e n t and g i v e i t e f f e c t where 
p o s s i b l e . A c a r e f u l e x a m i n a t i o n o f the s t a t u t e 
d i s c l o s e s t h a t i t was d e s i g n e d to keep 'A1 p e r m i t t e e s 
from p r o m o t i n g and a s s i s t i n g the 'B' p e r m i t t e e ; 
f i r s t , i n o b t a i n i n g f u r n i s h i n g s , f i x t u r e s and e q u i p ­
ment, s e c o n d l y i n p a y i n g f o r the p e r m i t and, l a s t l y , 
i n c o n d u c t i n g or o p e r a t i n g the b u s i n e s s - The L e g i s ­
l a t u r e d e s i g n e d the s t a t u t e to e f f e c t a complete 
p r o h i b i t i o n by use i n each o f the f o r e g o i n g i n s t a n c e s 
o f the words, 'nor d i r e c t l y o r i n d i r e c t l y ' . 

The A t t o r n e y G e n e r a l i n 19^2 A t t o r n e y G e n e r a l ' s Opin­
i o n s at Page 78 d i d o p i n e t h a t the l o a n i n g o f money 
by a w h o l e s a l e r ('A' p e r m i t h o l d e r ) to any o t h e r 
p e r m i t h o l d e r to enable him t o e n t e r the r e t a i l beer 
b u s i n e s s would be ' i n d i r e c t l y f u r n i s h i n g o r p a y i n g 
f o r the s u p p l i e s and equipment and i t would seem t h a t 
he would be d i r e c t l y i n t e r e s t e d i n theownership o f 
the b u s i n e s s ' . 
* * * * 
No one would argue w i t h any hope o f p e r s u a s i o n t h a t 
the c a s h i n g o f p a y r o l l checks was not i n d i r e c t l y 
c o n n e c t e d w i t h the o p e r a t i o n of a b u s i n e s s . 

The C l a s s 'B' p e r m i t t e e i s not r u n n i n g a f i n a n c i a l 
i n s t i t u t i o n and o n l y cashes checks w i t h the hope of 
some u l t i m a t e g a i n because of t h i s b u s i n e s s conven­
i e n c e . The C l a s s 'A* p e r m i t t e e f u r n i s h e s the weekly 

' b a n k r o l l to a s s i s t the *B' p e r m i t t e e to conduct or 
o p e r a t e h i s b u s i n e s s . 

I t i s our o p i n i o n t h a t the Legi s i a t u re oesi gned t o 
p r e v e n t t h i s i n d i r e c t l y c o n d u c t i n g or o p e r a t i n g the 
b u s i n e s s o f a C l a s s 'B' p e r m i t t e e by means o f the 
f i n a n c i a l a i d of the C l a s s 'A* p e r m i t t e e and such 
p r a c t i c e i s a v i o l a t i o n o f s e c t i o n 124 * 2 2 , Code of 
Iowa 1 9 5 0 . * 



Ms. V i r g i n i a C a r p e n t e r , Sec'y - 3 - June l B , 1959 

To a s i m i l a r e f f e c t see the 1 9 5 4 Report o f the A t t o r n e y G e n e r a l 
at page 1 7 0 . In view o f the f o r e g o i n g o p i n i o n s i t appears 
t h a t the f a c t s i n the s i t u a t i o n d e s c r i b e d by you are s u f f i c i e n t l y 
s i m i l a r i n n a t u r e t t i n f a l 1 w i t h i n t h e s e o p i n i o n s . 

Very t r u l y y o u r s . 

FREEMAN H. FORREST 
A s s i s t a n t A t t o r n e y G e n e r a l 

FHFskvr 



€Q3PcftA*+vk^-~WS^bBT4©N* 'uVd'er " S e c t i o n " 4 9 9 . 4 7 ( 3 ) ' County 
Recorder i s r e q u i r e d to r e c o r d d i s s o l u t i o n of co-operative 
a s s o c i a t i o n a t the u s u a l f e e charged f o r such r e c o r d i n g s . ^ 

ulr. J ack R. Gs*3y 
Calhoun County A t t o r n e y 
R o c k w e l l C i t y , Iowa 

Dear ?<)r. Gray 

T h i o i s to acknowledge r e c e i p t o f your l e t t e r o f June 
17? which s t a t e s t ha f o l l o w i n g ? 

" T h i s i s to a d v i s e you t h a t the County Recorder 
o f Calhoun County has r e q u e s t e d the u n d e r s i g n e d 
t o o b t a i n an o f f i c i a l o p i n i o n as t o whether o r 
not t h y r e p o r t o f tha t h r o e t r u s t e e s who ha<o 
be«n d e s i g n a t e d to wind up t h e i r a f f a i r s of a 
v o l u n t a r y d i s s o l u t i o n o f c.n a s s o c i a t i o n merely 
has to be f i l e d w i t h the County Recorder or 
whether the County Recorder i a r e q u i r e d t o 
r e c o r d the same at tho u s u a l r a t o o f r e c o r d i n g . 

Under S e c t i o n 4 9 9 . 4 7 ( 3 ) , tho l a s t sentence 
i n the paragraph s t a t e s as f o l l o w s , 

'Tho t r u s t e e s s h a l l make- s i ^ n and acknowledge 
a d u p l i c a t e r e p o r t o f such d i s s o l u t i o n , f i l i n g 
one w i t h tho S e c r e t a r y o f S t a t e and one w i t h 
the County Recorder o f the County where i h ~ 
A r t i c l e s wore r e c o r d e d . 8 

Would you p l e a s e g i v e t h i s your prompt a t t e n t i o n 
and l e t us hoar from you." 

In r e p l y t h e r e t o : 

In o r d e r t o a r r i v e a t a proper d e c i s i o n i t w i l l be 
n e c e s s a r y to d e f i n e the word " f i l i n g " as i t appears i n S e c t i o n 
4 9 9 - ^ 7 ( 3 ) j Code 1 9 5 8 . The Supreme Court o f Iowa s p e c i f i c a l l y 
d e f i n e s the word " f i l i n g " i n the case o f Fox v. McCurnin, 2 1 0 
Iowa 4 2 9 , 2 2 b N.W. 5 8 2 . In the above mentioned case i t was 
n e c e s s a r y t h a t c e r t a i n papers were to'bo f i l e d w i t h the C l e r k 
o f Court i n accordance w i t h t h e i n s t r u c t i o n s o f the lower 

June 2 2 , 1959 



<;]&*. Jack !";. Gray Junu 2cl; 1959 

C o u r t . Tho Suprerru Court at pa^e 432 s a i d "the d e p o s i t 
o f a s e p a r a t e paper w i t h the c l e r k , * * * i s not of the 
essence o f ' f i l i n g . ' I t i s the a c t u a l e n t r y , i n proper 
p h r a s e o l o g y , and by proper a u t h o r i t y , on prop e r e x e c u t i o n , 
i t i s tho making of a. p r o p e r l y e x e c u t e d r e m i t t i t u r a r e c o r d 
of thD c o u r t , t h a t 3; o f tho ess e n c e , " 

In "jew o f t h i s case i t would appear t h a t merely l e a v i n g 
w i t h the County Record3r a d u p l i c a t e o f a r e p o r t of a d i s s o l u ­
t i o n i s not a s u f f i c i e n t r e q u i r e m e n t . The d i s s o l u t i o n s h o u l d 
bo made o f p u b l i c r e c o r d and tho County Recorder would be 
r e q u i r e d to r e c o r d the same a t tho u s u a l r a t e o f recording.. 

Yours very t r u l y . 

TRIODOn \t. r.EHM.-Nfl, Jfw 
A s s i s t a n t A t t o r n e y General 



COOPERATIVES - DISSOLUTION; Under S e c t i o n 4 9 9 - 4 7 ( 3 ) County 
Recorder i s r e q u i r e d to r e c o r d d i s s o l u t i o n of c o o p e r a t i v e 
a s s o c i a t i o n at the u s u a l fee charged f o r such r e c o r d i n g s . 

June 2 2 , 1959 

tir« Jack R. Gray 
Calhoun County A t t o r n e y 
R o c k w e l l C i t y , Iowa 

Dear Mr. Gray 

T h i s i s to acknowledge r e c e i p t o f your l e t t e r o f June 
17, which s t a t e s the f o l l o w i n g : 

" T h i s i s to a d v i s e you t h a t the County Recorder 
o f Calhoun County has r e q u e s t e d the u n d e r s i g n e d 
t o o b t a i n an o f f i c i a l o p i n i o n as to whether or 
not the r e p o r t c f the t h r o e t r u s t e e s who have 
been d e s i g n a t e d to wind up t h e i r a f f a i r s of a 
v o l u n t a r y d i s s o l u t i o n o f an a s s o c i a t i o n merely 
has to be f i l e d w i t h the County Recorder or 
whether the County Recorder i s r e q u i r e d to 
r e c o r d the same at the u s u a l r a t e of r e c o r d i n g . 

Under S e c t i o n 4 9 9 - 4 7 (3)? the l a s t sentence 
i n the paragraph s t a t e s as f o l l o w s , 

'The t r u s t e e s s h a l l make, s i g n and acknowledge 
a d u p l i c a t e r e p o r t o f such d i s s o l u t i o n , f i l i n g 
one w i t h tho S e c r e t a r y o f S t a t e and one w i t h 
t h e County Recorder o f the County where the 
A r t i c l e s were r e c o r d e d . * 

Would you p l e a s e g i v e t h i s your prompt a t t e n t i o n 
and l e t us hear from you." 

In r e p l y t h e r e t o : 

i n o r d e r to a r r i v e at a proper d e c i s i o n i t v/i 11 bu 
n e c e s s a r y t o d e f i n e the word " f i l i n g " as i t appears i n S e c t i o n 
4 9 9 . 4 7 ( 3 ) , Code 1 9 5 8 - Tha Supreme Court o f Iowa s p e c i f i c a l l y 
d e f i n e s the word " f i l i n g " i n the case o f Fox v. McCurnin. 2 1 0 
Iowa 4 2 9 , 2 2 8 N.W. 5 8 2 . In the above mentioned case i t was 
n e c e s s a r y t h a t c e r t a i n papers were to be f i l e d w i t h the C l e r k 
o f Court i n accordance w i t h the i n s t r u c t i o n s o f the lower 
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C o u r t . The Supreme Court at page ^+32 s a i d "the d e p o s i t 
o f a s e p a r a t e paper w i t h the c l e r k , * * * i s not o f the 
essence of ' f i l i n g . ' I t i s the a c t u a l e n t r y , i n proper 
p h r a s e o l o g y , and by proper a u t h o r i t y , on proper e x e c u t i o n ; 
i t i s the making of a p r o p e r l y e x e c u t e d r e m i t t i t u r a r e c o r d 
o f the c o u r t j t h a t i s o f the eseence." 

In view of t h i s case i t would appear t h a t merely l e a v i n g 
w i t h the County Recorder a d u p l i c a t e o f a r e p o r t o f a d i s s o l u ­
t i o n i s not a s u f f i c i e n t r e q u i r e m e n t . The d i s s o l u t i o n s h o u l d 
be made of p u b l i c r e c o r d and the County Recorder would be 
r e q u i r e d to r e c o r d tho same at the u s u a l r a t e of r e c o r d i n g . 

Yours very t r u l y , 

THEODOR \V. R EH MA MM, JR. 
A s s i s t a n t A t t o r n e y General 

i 
Tl?R:kvr 



In determining the average di s t a n c e between houses or business houses wi 
reference to$j3l4.5 of the 1958 Code of Iowa,- a l l the houses a l o n 6 the 
proposed extension are considered. I t does not matter whether a l l the 
houses are on one side ̂ or£Ve&Ja&w$^~g.r'&)part on one side and part on th 

U juneV 23 , 1959 ~# S 9 - 4 / 7 

Mr. T. K. Ford, 
County Attorney 
B u r l i n g t o n , Iowa 
Dear Mr. Fordt 

Your l e t t e r of i'.arch 2 0 , 1959 addressed to Attorney General 
Srbe ha© been r e f e r r e d to me. In your l e t t e r you aaiced the 
f o l l o w i n g f i v e questions w i t h reference to a proposed extension 
of a Secondary, road w i t h i n the o l t y l i m i t s of B u r l i n g t o n , Iowa. 

1. Can the County l e g a l l y use secondary road funds 
or f a r a to market road, funds w i t h i n th© o l t y l i m i t s 
of B u r l i n g t o n which have a p o p u l a t i o n of more than 
2500 persons under the circumstances as o u t l i n e d above? 
2. Would the 2 houses above mentioned which face on 
the paved c i t y s t r e e t be counted i n computing the 
average di s t a n c e between houses on the unpaved s t r e e t ? 
3 . Would the f a o t t h a t one of tha houses i s not on a 
l o t adJ o i n l n g th® s t r e e t make any dlfferano© i n view 
of I t ' s being b u i l t on a 2 l o t p l o t owned by the same 
person when one of the l o t s does border on the s t r e e t ? 
4 . Does i t matter i n ooasputlng the average distance 
betvfean houses whether the 13 houses on the 2100 f o o t 
s t r i p are a l l on one side of the s t r e e t or whether 
they are part on one side and p a r t on the other? 
5 . In the event that the County road can be extended 
w i t h County funds are there any s p e c i f i c requirements 
r e l a t i n g to width of s a i d road w i t h i n th© c i t y l i m i t s ? 
Your questions o a l l f o r an i n t e r p o l a t i o n of S e c t i o n 314.5 

of the 1958 Code of Iowa. Your questions a c t u a l l y c a l l f o r an 
i n t e r p e t a t l o n as to how the Aot should be administered from the 
standpoint of determining the average distance between houses* 
I have wade an extensive survey o f the Law i n t h i s regard and 
eannot f i n d any a u t h o r i t y i n which a formula has been set down 
f o r determining the average d i s t a n c e . 

5 * ? - 4 - / 7 



Pag® 2 (Cont'd) 

With reference to your f i r s t q u e s t i o n , we f s e l t hat the 
answer i s no, f o r the reason t h a t i n t h * s i t u a t i o n you present 
th© houses would, average l e s s than 200 f e e t apart on the 
proposed 2100 f o o t e x t e n s i o n , there being 13 houses along t h i s 
e x t e n s i o n , 

With reference to question 2 , I t IJS our op i n i o n that the 
two houses which face the paved o i t y s t r e e t and a l s o the 
proposed, extension should a l s o be counted I n the computation 
of the average d i s t a n c e between houses. 

*Jith refersnoe to question 3, the f a o t that one of the 
houses s i t s f u r t h e r b&ok f r o a the extension than the other 
houses, would not make any d i f f e r e c o e i n computing the average 
i l s t a n a s between houses. I n other words, the answer to 
question 3 l a no. 

uifch reference to question k% we f e s l t h a t i t does not 
matter whether the houses are a l l on one si d e of the road or 
p a r t oil one side asd part on the other i n computing the average 
d i s t a n c e between the houses along the proposed extension. 

In li.„ ht of the an ewer t© question 1, I t i s not necessary 
t h a t question 5 be answered, and therefore we have not attempt­
ed to answer I t . 

As s t a t e d before, we oould f i n d no a u t h o r i t y that 
s p e c i f i c a l l y deals w i t h the computation of the average d i s t a n c e 
between houses, and have answered your questions t r y i n g to keep 
In mind the i n t e n t o f the s t a t u t e as d e r i v e d from the f o u r 
corners of the s t a t u t e . 

Very t r u l y yours, 

C. J . Lyaan, 
S p e c i a l A s s i s t a n t Attorney General 
f o r Iowa S t a t e Highway Commission 

oot Mr. Larson 
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e s t a b l i s h m e n t s s e l l i n g i c e cream and s o f t d r i n k s , as a p r i n c i ­
p a l b u s i n e s s , i s /a> nrestaurantH' w i t h i n the meaning of S e c t i o n 
9 2 . 1 1 , Code 1 9 5 8 / ^ ^ 4 ^ , , £ j j . ^ jZtJm&wjC 6/i3i 
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June 1959 

Mr. Don Lowe, Commissioner 
Bureau of Labor 
L O C A L 

Bear Sirs 

For the purpose of c l a r i f i c a t i o n i t i s necessary to supplement 
the opinion of t h i s o f f i c e dated A p r i l 28, 1958. This i s the res u l t 
of an opinion written August 5, 1958, which held that an ice cream 
establishment, where only ice cream, sundaes, popcorn, etc. are sold, 
i s not a "restaurant" under Section 445,31, 1958 Code of Iowa. In 
the l a t t e r opinion the d e f i n i t i o n of "restaurant" i n Section 170.1 (4), 
1958 Code of Iowa, was held not applicable to "restaurant" as used i n 
Section 445.31, supra. \ 

Your question, as stated i n the l e t t e r opinion dated A p r i l 28, 
1958, aboved referred to, i s as follows; 

"Under the Child Labor Laws, Chapter 92, 1958 Code 
of Iowa, i s a self-service d r i v e - i n establishment 
dispensing only ice cream and soft drinks for con­
sumption i n automobiles on the premises a 'restaurant* 
within the meaning of Section 92.11, 1958 Code of 
Iowa?" 

Section 92.11, 1958 Code of Iowa, provides i n part: 

"No person under sixteen years of age s h a l l be 
employed at any work or occupation which, by reason 
of i t s nature or the place of employment, the health 
°* depraved, . . . or i n or about any . . . 
cafe, restaurant, . . 
This statute i s codified under T i t l e V, 1958 Code of Iowa, and 

i s therefore, an exercise of the p o l i c e power. As stated In 43 C.J.S., 
Infants, Section 12, statutory regulations for the protection of health 
and morals are construed as follows: 



"General rules governing the construction of statutes 
are applicable to statutes regulating the employment of 
minors. Accordingly, such regulations i n so f a r as they 
provide remedies for infants employed i n v i o l a t i o n thereof, 
should b* l i b e r a l l y construed to effectuate t h e i r purpose; 
but the criminal v i o l a t i o n s of the regulations, which are 
considered as mala prohibia and not mala i n se, should be 
s t r i c t l y construed. However, i n the f i n a l analysis the 
meaning of tho statute depends on the intention of the 
l e g i s l a t u r e as manifested by the language employed and 
the purpose for which i t was enacted." 

Considering the wording of the Iowa statute. Section 92.11, supra, 
the intent i s c l e a r l y expressed therein. The statute i s f o r the protec­
t i o n of persons under sixteen years of age. S p e c i f i c a l l y , the statutory 
protection prohibits employment which stay injure health or daprave morals 
of such persons. This construction i s supported by State v. firle. 210 
Iowa 974, 332 N.W. 279, 72 A.L.B. 137, where, i n discussing what i s now 
Section 92.1, 1958 Code of Iowa, the court said; 

"The l e g i s l a t i v e intent i n the enactment of the law 
under discussion i s obvious. I t mn to prevent a c h i l d 
under 14 years from being employed by the owner or operator 
of the defined and prohibited establishments, i n which, by 
the nature of the work or the place of employment, his 
health or moral welfare might be impaired. . ." 

Since the aforesaid statutory d e f i n i t i o n of "restaurant** i s 
inapplicable, resort must be made toine usual and commonly understood 
meaning. Patterson v. Iowa, Bonus Boprd. 246 Iowa 1087, 71 N.W. 2d 1. 
Such meanings are annotated i n 122 A.L.B. 1399. Among these d e f i n i t i o n s 
i s that referred to i n Webster's New International Dictionary, Second 
Edition: 

"an establishment where Refreshments or meals may be 
procured by the public; . . ."(Emphasis added) 

In addition, Black's Lav Dictionary, Fourth E d i t i o n , defines 
"restaurant" as follows: 

"An establishment where refreshments or meals may 
be obtained by the public. Donahue v. Conant, 102 tit* 
108, 146 A. 417, 41v. I t includes cafes, lunchrooms, dairy 
lunch rooms, cafeterias, tea rooms, waffle nouses, foun­
t a i n lunches, sandwich shops and many others. People, on 
complaint of Canniano v. Kupas, 13 N.Y.S. 2d 400, 490, 171 
Hisc. 480." 
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The d e f i n i t i o n of the word "restaurant** was considered i n the 
case In Re Applications of Henerv. 124 Iowa 358, 100 N.W. 43, wherein 
the following comments are foundt 

" I t was shown that some or a l l of the applicants 
were i n the habit of s e l l i n g soda water and ice cream 
during the season for such refreshments, and i t i s 
contended by the county attorney that t h i s brings such 
places of business within the description of 'eating 
houses, restaurants, and saloons,* keepers of which 
cannot be lawfully granted permits. We think t h i s 
would be a strained and unreasonable Interpretation 
of the statute. The sale of soda water and i c e cram 
i s o r d i n a r i l y carried on as a mere incident i n connection 
with some other business or occupation, and.it would be 
a wide departure from the usual and accepteu meaning of 
the words to hold that every place i n which such refresh­
ment i s found i s to be classed as restaurant, eating 
house, or saloon. Such i s not the p r a c t i c a l interpretation 
which the people generally have placed upon the law, and 
wa are not j u s t i f i e d i n establishing any such extreme 
precedent. The d i s t i n c t i o n between places provided solely 
or p r i n c i p a l l y as resorts for food or drink and those 
which are devoted to other legal business i s recognized 
by t.he Michigan court i n Kitson v. Mayor. 26 Mich. 325, 
c i t e d by the appellant." 

In the Henery case, an establishment s e l l i n g ice cream and soda 
water, incident to another business, was considered not to be a restaurant. 
This case, however, c l e a r l y distinguishes an establishment s e l l i n g i c e 
cream and soda water as a sole or p r i n c i p a l business. And, i n the Henery 
case ice cream and soda water are considered "refreshments". 

I t i s important to note that the above quoted d e f i n i t i o n of 
restaurant, with reference to the word "refreshments", i s couched i n 
the disjunctive. Therefore, an establishment where refreshments are sold 
i s a restaurant. Such d e f i n i t i o n has been adopted i n the following cases: 
Jackson v. Lane. 59 A 2d 662 (N.J.); In re Bowers.33 F. Supp. 965. Appeal 
of Lanqal. 104 A 2d 343,(Pa)t Ford Corp. V. fonlaa Board of Adjustment 
of City of Philadelphia. 121 A 2d 94 (Pa.). 

Furthermore^,the l a s t c i t e d case states: 

"A restaurant i s defined i n Webster's International 
Dictionary 'An establishment where refreshments 
or meals may be procured by the public; a public eating 
house,' and while t h i s no doubt assumes that the refreshments 
are to be eaten on the premises, the q u a l i f i c a t i o n i s here 
compiled with since the food w i l l be consumed there even 
though i t be i n automobiles stationed thereon. The a p p l i ­
cant was c l e a r l y e n t i t l e d to a permit for the erection 
and the use of a building as and fo r a 'restaurant, cafe, 
or catering.*" 

http://and.it


Thus, f o r the purpose of c i v i l l i t i g a t i o n , a l i b e r a l construction 
pr e v a i l s . And l a that view, and as a ©attar of d e f i n i t i o n , you are advised 
that a d r i v e - i n establishment s e l l i n g i c e cream and soft drinks, as a 
pr i n c i p a l business, i s a "restaurant" within the waning of Section 92.11, 
supra. 

Very t r u l y yours. 

HVF:kj 

HUGH V. FAOLKNES 
Assistant Attorney General 



Counts : Soye^ie^J^fc*?^r/.itf#!!.?.rsr~' 
Under Senate F i l e #115, A c t s of the 53th G.A., the judge or 
judges of the j u v e n i l e court may appoint one or more probation 
o f f i c e r s and where one such probation o f f i c e r i s appointed, the 
judges may f i x the s a l a r y of such o f f i c e r , but in no case 
exceeding 70% of the s a l a r y of the D i s t r i c t Court Judge. \ 

June 24, 1352 

Mr. Robert H. Wilson 
Muscatine County Attorney 
1 1 0 4 East Second S t r e e t 
Muscatine, Iowa 

Dear Mr. Wilson: 
This w i l l acknowledge r e c e i p t o f yours o f th© 22d I n s t . 

i n which you submitted the f o l lowin-js 
"Muscatina County, along w i t h several other Counties 
i n tho State of Iowa, employs o n l y om Probation O f f i c e r 
who i s appointed by the Judge of the J u v e n i l e Court* 
The Iowa Leg!siature^ r e c e n t l y enacted Senate f i l e 
#115 which repealed S e c t i o n 231.8. of the 1958 Code of 
Iowa which S e c t i o n provides aotong other things that & 
County having a population'of mom than t h i r t y thousand 
and l e s s than f i f t y thousand such as Muscatine County, 
a Chief Probation Officer-may be appointed a t a s a l a r y 
not to exceed $*»,900.GO\ arid such Deputy Probation Gf-
f I c a r s may bo appoint&d&as may foe auosssary to c a r r y out. 
the work o f the Court. At t h i s time i t i s necessary t o 
a s c e r t a i n tho pay s t a t u s o f the Probation O f f i c e r i n and 
f o r Muscatine County. 
: l would appreciate your o f f i c e rendering an Opinion as 
to whether or not in Muscatine County, a County w i t h one 
Probation O f f i c e r , the Court under the terms or Senate 
F i l e #H5, Is a u t h o r U e d to f i x the s a l a r y o f the Pro* 
bat ion O f f i c e r a t an amount not to exceed seventy per 
cent o f tha s a l a r y o f the p i s t r i c t Court Judge, i n tho 
event that your o p i n i o n i s t h a t tha s a l a r y cannot be sat 
a t a per centage of the D i s t r i c t Court Judge's s a l a r y , 
please advise as to what s a l a r y may be p a i d to the Pro­
b a t i o n O f f i c e r i n and f o r Muscatine County. 

"Your Opinion i n respect to tha s a l a r y a u t h o r i z e d f o r 
payment to the Probation O f f i c e r o f t h i s County would bo 
g r e a t l y appreciated." 
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in r e p l y thereto 5 a d v i s e as f o t l o v i s : 
V/h i l o the terms o f the s t a t u t e r e f e r r e d to are not as c l a a r 

S3 might be das3rod, the i n t e n t o f the L e g i s l a t u r e In enacting 
the foregoing s t a t u t e seems apparent. Senate F i l e #115, A c t s 
of tha 53th General Assembly, provides as f o l l o w s : 

"SacJ:ion 1, Section two hundred t h i r t y - o n e p o i n t e i g h t 
(231.8), Code 1958, i s hereby repealed and the f o l l o w i n g 
enacted In 3feu thereof* 
,!Th© judge designated as judge o f the j u v e n i l e court la 
any county s o r where there i s snore than one (1) judge 
designated such judges a c t i n g j o i n t l y , , may appoint such 
probation o f f i c e r s as may be necessary to c a r r y out the 
work o f the c o u r t . In c o u n t i e s where more than one (1) 
o f f i c e r i s appointed one (1) ©f such o f f i c e r s s h a l l be 
designated ess c h i e f probation o f f i c e r . The s a l a r i e s 
o f such o f f i c e r s s h a l l be f i x e d by the judge or judges 
making the appointments but i n no case s h a l l the s a l a r y 
o f 3 c h i e f probation o f f i c e r exceed seventy {70) percent 
of the s a l a r y of the d i s t r i c t court judge nor s h a l l ths 
s a l a r y o f q deputy probation o f f i c e r exceed s i x t y {6lS} 
percent o f the s a l a r y o f such judge„ 

"Probation o f f i c e r s may be a p p o s e d to serve two (2) 
or itfore axsnU&s. The s a l a r i e s of such o f f i c e r s and 
t h e i r deputies* I f any, s h a l l be f i x e d by the judges 
o f the j u d i c i a l d i s t r i c t c o n t a c t i n g such c o u n t i e s and 
such s a l a r i e s and the expenses o f the probation o f f i c e s 
s h a l l be prorated among the c o u n t i e s served In such a n > 
p o r t i o n «ss- aiay be determined by ssi-d judges who s h a l l in 
making such determination, consider tne volume o f work 
i n the several c o u n t i e s . Such - o f f i c e r s may be p a i d not 
to exceed s i x t y {60} percent o f the s a l a r y of a d i s t r i c t 
court judge. 
"Such s e c r e t a r i a l and c l e r i c a l help as may be needed is*, 
the a d m i n i s t r a t i o n o f any probation o f f i c e may be ap­
pointed by the judge or Judges o f th« J u v e n i l e court who 
may f i x tmir s a l a r i e s a t not rrore then f o r t y (^0) per­
cent o f th© s a l a r y o f a d i s t r i c t court judge." 

- While the vaords "probation o f f i c e r s " are used i n the f o r e ­
going s t a t u t e , st p l a i n l y i m p l i e s t h e r e i n a u t h o r i t y f o r the em­
ployment o f ooa probation o f f i c e r . And f u r t h e r i n p r o v i d i n g 
f o r a u t h o r i t y i n the a p p o i n t i n g judge f o r the f i x i n g ©f the 
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s a l a r y or* the probation o f f i c e r , I Ikawiss by p l a i n Irnpi I cat ion 
i t i m p l i e s a u t h o r i t y not o n l y t o f i x , but to pay the amount 
thereof. While the a p p o i n t i n g judge has the d i s c r e t i o n to f i x 
;:he amount o f the s a l a r y o f the one probation o f f i c e r , i t is 

p l a i n l y Implied tn<*i such s a l a r y should not be f i x e d at an 
cmo-mt exceeding the seventy (7w) per w n i of the s a l a r y of she 
D i s t r i c t ' Court J^dgs. 

The foregoing u»uld c o n t r o l the f sxi.ng of the s a l a r y of 
w e probation o f f i c e r i n Muscatine count;* 

Yours vary t r u l y . 

ySsttrahS 

OS CAS STUAUSS 
F i r s t A s s i s t a n t Attorney Garter a i 



In s p i t e of general nonrfbrofit corporate powers awarded County 
F a i r S o c i e t i e s by Sec. 174.2, Sec. 174.15 r e s t r i c t s a u t h o r i t y in 
such bodies as to e r e c t i o n of f a i r g r o u n d b u i l d i n g to e r e c t i o n 
of b u i l d i n g s on lands acquired under p r o v i s i o n s of Sec. 174.14, v 

Code 1 9 5 8 . / ^ v ^ / £ gleXJt, Jbu4**fU± 4 e , . ; 

June 24, 1959 " J ' 

Mr. Robert L. Oeth 
Dubuque County Attorney 
Dubuque, Iowa 
Dear S i r : 

Receipt of your l e t t e r of June 8th Is acknowledged and 
the same set out hereunder: 

"The Dubuque County F a i r A s s o c i a t i o n inc. d e s i r e s 
to immediately e r e c t a new b u i l d i n g on the Dubuque 
County F a i r Grounds upon the premises owned by 
Dubuque County, which s t r u c t u r e w i l l cost approx­
imately twenty-five thousand ($25,000.00) D o l l a r s . 
The F a i r A s s o c i a t i o n has enough cash a v a i l a b l e to 
pay f o r the contemplated labor and i t proposes to 
procure a l l b u i l d i n g m a t e r i a l s upon open accounts 
from s u p p l i e r s c a l l i n g f o r f u t u r e annual payments 
made from the f a i r g r o u n d fund without c a r r y i n g 
charges u n t i l f u l l y p aid. 
"The question proposed i s whether the Dubuque 
County F a i r A s s o c i a t i o n Inc., a c o r p o r a t i o n , can, 
under the p r o v i s i o n s of Chapter 174 and p a r t i c u l a r ­
l y Section 174.15 of the 1958 Code of Iowa, have 
the f u l l and e x c l u s i v e power and a u t h o r i t y to pro­
cure the c o n s t r u c t i o n of a new b u i l d i n g c o s t i n g in 
excess of ten thousand ($10,000.00) D o l l a r s upon 
the e x i s t i n g County Fairgrounds under t h e i r own 
c r e d i t arrangements without tn any manner l e g a l l y 
a f f e c t i n g the County or whether the procurement of 
d e s i r e d new improvements by the Dubuque County 
F a i r A s s o c i a t i o n upon e x i s t i n g County owned F a i r 
Grounds i s the act of the County and as such comes 
under and i s c o n t r o l l e d by Chapter 345 and p a r t i ­
c u l a r l y Section 345.1 of the 1958 Code of Iowa?" 

For convenience we set out the Code sections above r e f e r r e d 
t o : 

"174.15 Purchase and management. If a m a j o r i t y 
of the votes cast are in favor of such p r o p o s l -
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t l o n , the board s h a l l make the authorized pur­
chase and pay f o r the same out of the general 
fund, or accept as a g i f t from the owner a 
county or d i s t r i c t f a i r ground already In e x i s t ­
ence. T i t l e s h a l l be taken In the name of the 
county, but the board of su p e r v i s o r s s h a l l place 
such r e a l e s t a t e under the c o n t r o l and manage­
ment of sn Incorporated county or d i s t r i c t f a i r 
s o c i e t y . Such s o c i e t y i s authorized to act as 
agent f o r s a i d county In the e r e c t i o n of b u i l d ­
ings, maintenance of grounds and b u i l d i n g s or 
any improvements constructed on such grounds. 
T i t l e to new b u i l d i n g s or improvements s h a l l be 
taken in the name of the county but the county 
s h a l l not be l i a b l e f o r such improvements or 
expenditures t h e r e f o r . " 

"345.1 Expend!tures - when vote necessary. 
The board of supervisors s h a h not order the erec­
t i o n o f , or the b u i l d i n g of an a d d i t i o n or exten­
s i o n t o , or the remodeling or r e c o n s t r u c t i o n of a 
courthouse, J a i l , county h o s p i t a l , or county home 
when the probable cost w i l l exceed ten thousand 
d o l l a r s , or any other b u i l d i n g , except as other­
wise provided, when the probable cost w i l l exceed 
ten thousand d o l l a r s , nor the purchase of r e a l 
e s t a t e f o r county purposes exceeding ten thousand 
d o l l a r s in value, u n t i l a p r o p o s i t i o n t h e r e f o r 
s h a l l have been f 3 r s t submitted to the leg a l voters 
of the county 9 and voted f o r by a m a j o r i t y of a l l 
persons v o t i n g f o r and against such p r o p o s i t i o n 
at a general or s p e c i a l e l e c t i o n , , n o t i c e of the 
same being given as in other s p e c i a l e l e c t i o n s . " 

as w e l l as Section 2907, Code 1939: 
"2907 Purchase and management. If a m a j o r i t y 
of the votes cast are In favor of such p r o p o s i ­
t i o n , the board s h a l l make the authorized pur­
chase and pay f o r the same out of the general 
fund, or accept as a g i f t from the owner of a 
county or d i s t r i c t f a i r ground already i n e x i s t -

- ence. T i t l e s h a l l be taken In the name of the 
county, but the board of supe r v i s o r s s h a l l place 
such r e a l e s t a t e under the c o n t r o l and manage­
ment of an incorporated county or d i s t r i c t f a i r 
s o c i e t y . Such s o c i e t y Is authorized to erect 
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and maintain b u i l d i n g s and make such other im­
provements on the r e a l e s t a t e as i s necessary, 
but the county s h a l l not be l i a b l e f o r such im­
provements nor the expenditures t h e r e f o r . " 
A review of House F i l e 295, Acts of the 51st General 

Assembly, which amended among other county and d i s t r i c t f a i r 
s t a t u t e s Section 2907, supra, r e v e a l s t h i s p e r t i n e n t explana­
t i o n t h e r e f o r : 

* * * 
"Section 2907. The d e s i r e of t h i s amendment i s 
to place the ownership and management of county 
f a i r grounds that the same w i l l meet Government 
demands should f e d e r a l a i d become p o s s i b l e in the 
near f u t u r e . 
»• * * * »> 

It w i l l be noted that the phrase "Such s o c i e t y i s authorized 
to e r e c t and maintain b u i l d i n g s and make such other improvements 
on the r e a l e s t a t e as i s necessary, but the county s h a l l not be 
l i a b l e f o r such improvements nor the expenditures t h e r e f o r . " was 
d e l e t e d and the f o l l o w i n g s u b s t i t u t e d in l i e u thereof: "Such 
s o c i e t y i s authorized to act as agent f o r s a i d county in the 
e r e c t i o n of b u i l d i n g s , maintenance of grounds and b u i l d i n g s or 
any improvements constructed on such grounds. T i t l e to new 
b u i l d i n g s s h a l l be taken In the name of the county but the county 
s h a l l not be l i a b l e f o r such improvements or expenditures t h e r e f o r . " 
(Emphasis supplied) 

That s t a t u t e s are to be given a p r a c t i c a l and reasonable 
c o n s t r u c t i o n (Byers v. Iowa Emp. Sec. Comm., 247 Iowa 830, 76 
N. W. 2d 892, State v. Perry, 24b Iowa 861. 69 N. W. 2d 412), and, 
that in seeking the meaning of a s t a t u t e the courts w i l l consider 
the s t a t u t e being reviewed in the l i g h t of others r e l a t i n g thereto 
( C i t y of Nevada v. Slemmons, 244 Iowa 1068, 59 N. W. 2d 793) and 
seek to give e f f e c t to a i l (Iowa Farm Serum Co. v. Bd. of Pharm. 
Ex., 240 Iowa 734, 35 H. W. 2d B4d) are c a r d i n a l p r i n c i p l e s of " 
s t a t u t o r y c o n s t r u c t i o n . 

While i t appears that the 1 eg!si a t i v e amendment took away 
the a u t h o r i t y of the s o c i e t y to erect b u i l d i n g s and instead r e ­
duced i t to the r o l e of agent of the county f o r such purposes 
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the part of the s t a t u t e making the county not l i a b l e f o r such 
improvements was r e i n f o r c e d by adding the words "or expenditures 
t h e r e f o r " in place of "nor expenditures t h e r e f o r " . 

However, i t must a l s o be noted that the s o c i e t y i s given 
t h i s agent a u t h o r i z a t i o n only f o r " s a i d county" (see Sec. 174.15, 
supra). 'Said county 1 appears to be a county which has acquired 
property under the p r o v i s i o n s of Section 174.14: 

"174.14 A d d i t i o n a l county a i d . The board of 
superv i s o r s may upon a p e t i tIon signed by twenty-
f i v e percent or the q u a l i f i e d voters of the 
county as shown by the pollbooks of the l a s t 
preceding general e l e c t i o n , submit to the voters 
of the county, at a general e l e c t i o n , the propo­
s i t i o n to purchase or accept as a g i f t , f o r 
county or d i s t r i c t f a i r purposes, r e a l e s t a t e 
exceeding one thousand d o l l a r s in value. Notice 
of such e l e c t i o n s h a l l be published in the o f f i ­
c i a l newspapers of the county f o r four weeks 
previous to such e l e c t i o n . " 
Hence, i f there i s a u t h o r i t y in the s o c i e t y to erect f a i r 

ground b u i l d i n g s i t would be in r e l a t i o n to grounds acquired under 
the l a s t above quoted Code s e c t i o n , there appearing no other 
reference to b u i l d i n g a u t h o r i t y in such s o c i e t i e s . 

Since the p r i o r law c l e a r l y gave a u t h o r i t y to such s o c i e t i e s 
to erect b u i l d i n g s (1942 0A6 at p. $9) and sin c e the n o n - l i a b i l i t y 
clause was l e f t in and even strengthened by the amendment of the 
51st General Assembly, and i t appearing by l e g i s l a t i v e explanation 
that the change was made only f o r the purpose of enabling language 
to accommodate p o t e n t i a l f e d e r a l a i d , the only reasonable conclu­
s i o n g i v i n g e f f e c t to those Code s e c t i o n s Involved i s to f i n d 
a u t h o r i t y in such s o c i e t y to er e c t appropriate b u i l d i n g s on 
county lands used f o r f a i r ground purposes and acquired under 
the Code s e c t i o n l a s t above r e f e r r e d t o . 

Very t r u l y yours, 

FREEMAN H. FORREST 
A s s i s t a n t Attorney General 

FHFsMKB 



BEERt PCrUH^s V i o l a t i a n o f S t a t e l i q u o r law by c o r p o r a t e p r e ­
s i d e n t does not make mandatory the r e v o c a t i o n of c o r p o r a t i o n s 
beer p e r m i t under the p r o v i s i o n s o f S e c t i o n I2h.^,0 whether 
defendant i s c o n v i c t e d i n h i s p e r s o n a l , non-rco r po r a t e capacity. 

June 2"+, 1 9 5 9 

Mr. T- !'. Ford 
Des Moines County A t t o r n e y 
22C Tama B u i I d i n g 
3 u r l i n r < i o n , Iowa 

Dear S i r : 

r e c e i p t o f your r e c a n t i n q u i r y c o n c e r n i n g r e v o c a t i o n o f 
beor p e r m i t s i s acknowledged as f o l l o w s : 

" E a r l y t h i s month some o f ' t h a S h e r i f f ' s o f f i c e r s 
a s s i s t e d by S t a t e Agents conducted a r a i d on an 
e s t a b l i s h m e n t known as tha Suburban C l u b l o c a t e d 
outc.ido the C i t y o f B u r l i n g t o n . 

"Tho r e s i d e n t o f t h a t c l u b , Boscoe S c o t t was 
c harged w i t h , and e n t e r e d a p i c a o f g u i l t y t o , 
tho s a l e and p o s s e s s i o n o f a l c h o l i c beverages 
under the; pro*, i s i o n s o f S e c t i o n 124-.30 o f The 
195-' Code of Iowa. Tho Suburban Club was not 
c h a r r e d . Mr. Gcott has been sentenced and has 
p a i d h i s f i n e . 
!:The p e r m i t i s s u e d to tho Suburban Club was 
s i g n e d by Roccoe S c o t t , i t ' s p r o c i d e n t . 

"Under these c i r c u m s t a n c e s , a r c tho p r o v i s i o n s f o r 
Mandatory R e v o c a t i o n o f the C l a s s B Club l i c e n s o 
e p p l i c a b l e ? 

"IV3 are unablcj to f i n d p r i o r Iowa c a s e s i n p o i n t . 
, :Tbe Board o f S u p e r v i s o r s o f Dos Moines County 
r e q u e s t tho e a r l i e s t p o s s i b l e answer as tho Suburban 
Cl u b i a s t i l l o p e r a t i n g undor i t ' s C l a s s B p e r mit 

" and the b o a r d , n a t u r a l l y , would p r e f e r to base any 
a c t i o n i t t a k e s on the Mandatory P r o v i s i o n s o f the 
Code r a t h e r than on d i s c r e t i o n a r y p r o v i s i o n s . " 
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In response t h e r e t o , wo prosumo t h a t the defendant S c o t t 
was con-'ictad on some S e c t i o n o t h e r than 12*+.30 i n d i c a t e d i n 
your l e t t e r , but t h a t your q u e s t i o n i s as to whether or not 
such S e c t i o n i n f a c t makes mandatory the r e v o c a t i o n o f the 
p e r m i t h o l d e r . 

Ar> i s apparent from the language i n S e c t i o n 12';-.30: 

"12^-00 Mandatory r e v o c a t i o n . I f a p e r m i t h o l d e r , 
undor tho p r o v i s i o n s o f t h i s c h a p t e r , i s c o n v i c t e d 
o f a f e l o n y or i s con<'ictod o f a s a l e o f beer con­
t r a r y to the p r o v i s i o n s o f t h i s c h a p t e r or i s con­
v i c t e d o f b o o t l e g g i n g , or who i s g u i l t y of the s a l e 
or d i s p e n s i n g of wines or s p i r i t s i n v i o l a t i o n o f the 
l a w 9 or who s h a l l a l l o w the m i x i n g or adding o f a l c o h o l 
t o beer or any o t h e r bo«erago on tho p r e m i s e s of c l a s s 
'3' p e r m i t t e e s or who s h a l l be g u i l t y o f the v i o l a t i o n 
o f t h i s c h a p t e r as amended, or of any o r d i n a n c e s 
e n a c t e d by any c i t y or town as p r o v i d e d f o r i n t h i s 
c h a p t e r , h i e p e r m i t s h a l l be revoked by the a u t h o r i t i e s 
i s s u i n g same, * * 

The mandatory r e v o c a t i o n i s upon the p e r m i t h o l d e r . 

3n the-: i n s t a n t case the p e r m i t h o l d e r was i n f a c t a c o r p ­
o r a t i o n . However, the defendant.; a l t h o u g h p r e s i d e n t o f the 
c o r p o r a t i o n , was charged and c o n v i c t e d on a l i q u o r v i o l a t i o n 
i n h i s p e r s o n a l c a p a c i t y . i t i s the o p i n i o n o f t h i s o f f i c e 
t h a t t h i s v i o l a t i o n does not make mandatory the r e l o c a t i o n o f 
the c o r p o r a t i o n s p e r m i t . 

Very t r u l y y o u r s , 

FP.EEMAH H. FORREST 
A s s i s t a n t A t t o r n e y G e n e r a l 

R I F s k v r 



The Order of the Commerce Commission Issued August 6, T9S3, 
and i n for c e January 1, 1959, exceeds i t s powers i n p r o v i d i n g 
f o r fees to be paid on both t r a c t o r s and t r a i l e r s . Their 
l e g a l a u t h o r i t y e x i s t s only to the extent of imposing the fee 
upon the t r a c t o r , ̂ f-n^u^ £ *J*-4~£-&^, &**r*j 

June 24, 1959 

The Honorable Kerschel C. Loveless 
Governor, State o f Iowa 
Statehouse 
L O C A L 
My dear S i r * 

T h i s w i l l acknowledge r e c e i p t o f yours o f the 5th In s t . 
m which you submit the f o l l o w i n g ; 

"Thank you very much f o r your prompt r e p l y to my l e t t e r 
o f Hay 26 answering c e r t a i n questions w i t h respect to 
the o p e r a t i o n s o f the Commerce Commission. 
"Although your l e t t e r d e a l s q u i t e s p e c i f i c a l l y w i t h the 
a u t h o r i t y o f the Commerce Commission to make refunds, 
there i s s t i l l one aspect o f the matter on which 5 
r e s p e c t f u l l y request a f u r t h e r o p i n i o n . 
" T h i s question has to do w i t h the l e g a l i t y o f the order 
issued by the Commerce Commission, I have been informed 
that the money c o l l e c t e d to date represents only about 
h a l f th© amount tr u c k operators would be re q u i r e d t o pay 
i f the f u l l c o l l e c t i o n o f fees imposed by the order i n 
question Is made* As an a d m i n i s t r a t i v e matter the present 
Commerce Commission needs t o know whether they have the 
a u t h o r i t y to enforce the order issued by the Commission 
on August 6, 1953. 
" i n order that t h i s matter Imay be f i n a l l y disposed o f , 
i t would seem t o be necessary to have an o f f i c i a l s t a t e ­
ment on whether the order issued on August 6, 1956 was 
a v a l i d order under Chapter 327* Code 1953, Your o p i n i o n , 
t h e r e f o r e , i s requested on the f o l l o w i n g p o i n t : 

"!s the order Issued on the above date l e g a l and 
b i n d i n g , o r not?" 

In r e p l y t h e r e t o , I advise the f o l l o w i n g : 
In the o p i n i o n o f t h i s department, the order o f August 6, 

895S, i n f o r c e January 1, 1959, i s In excess o f the powers o f 
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The Commission. The reason f o r t h i s i s found in the terms o f 
the s t a t u t e , Section 327.9, Code o f p r o v i d i n g as f o l l o w s ; 

"No permit s h a l l be issued nor continued In f o r c e u n t i l 
the holder thereof s h a l l have p a i d to the commission f o r 
the a d m i n i s t r a t i o n of t h i s chapter an annual permit fee 
f o r each motor truck operated thereunder In the amount 
o f f i v e d o l l a r s . " 

and as i n t e r p r e t e d by $ n unissued memorandum, t h i s department 
h e l d that the fee t h e r e i n provided f o r i s l e g a l l y imposed upon 
the t r a c t o r and not upon the t r a i l e r . Therefore, under the 
Order In f o r c e January 1, 1959, p r o v i d i n g as f o l l o w s : 

"TO ALL CONTRACT CARRIERS: 
"T h i s Is your n o t i c e that the 1959 permit fee of 
f i v e d o l l a r s CIS.GO) f o r each 

TRUCK 
TRUCK TRACTOR 
TRAILER 
SEMI-TRAILER 

which you propose to operate i n 1953* under the pro* 
v i s i o n s o f Chapter 327* Code o f Iowa 1953, i s due and 
payable on or before January 1, 1959-
"You w i l l note that t r u c k t r a c t o r s used under a permit 
are now included In the l i $ t o f equipment on which fees 
w i l l be p a i d . The Iowa Commerce Counsel has r u l e d that 
t h i s equipment should be Included," 

the Imposition o f th© fee extending to J u l y h, 1959* i s 
l e g a l l y upon the t r a c t o r and not upon both the t r a c t o r and 
the t r a i l e r . Subsequent to t h a t date, J u l y 4, 1959* Senate 
F i l e #519* A c t s o f the 58th Genera) Assembly, becomes e f f e c ­
t i v e , which provides as f o l l o w s : 

" S e c t i o n l« Section three hundred twenty-five p o i n t 
t h i r t y - f i v e (325.35), Code 1953, Is hereby amended by 
I n s e r t i n g f o l l o w i n g the word ' d o l l a r s 1 i n l i n e e i g h t 
(8) the f o l l o w i n g : 'provided, however, that the fee 
h e r e i n provided s h a l l not be imposed on any t r a c t o r 
or t r u c k - t r a c t o r * . 
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"Sec. 2. S e c t i o n three hundred twenty-seven point nine 
(327.9)» Code 1558. i s hereby emeiidad by i n s e r t i n g f o l ­
lowing ths ward ' d o l l a r s ' In l i n e s i x (6) the following? 
'provided, however, that the fee h e r e i n provided shal? 
not be Imposed on any t r a c t o r o r t r u c k - t r a c t o r * , 

"Sec. 3. For the purposes of t h f s Act the terms ' t r a c t o r 
o r t r u c k - t r a c t o r ' s h a l l mean every soIf-propel led v e h i c l e 
designed and used p r i m a r i l y f o r drawing other v e h i c l e s 
and not so constructed as to carry a load other than a 
p a r t o f tho weight o f the v e h i c l e ami load so drawn." 

Siich fee Is l e g a l l y imposed upon the tra»J«r, f e e s p a i d und^r 
the Order, or otherwise under the previous s t a t u t e , are not 
refundable on tha a u t h o r i t y of the previous opinion Issued 4« 
you o f date Hay &>* 1959. However, the*-* fees may be re«sv«r*d 
by and through tits State Appeal Boar; 1, *;;u the 59th General 
Assembly. 

Your'4, •";?•'.»;•, 
I 

0$tmmh5 
F i r s t A s s i s t a n t Attorney Several 



SCHOOLS: GOIIOOL GITCO 7RD~GG1|0OL MOUGCfr? 1. Under sec. 2 9 6 . 2 ' 
b e f o r e i ndebtedness, schoo rehouse s i t e s b e i n g c o n t r a c t e d f o r 
must be i n a l l i n s t a n c e s s u b m i t t e d to the e l e c t o r s . 

2 . School d i s t r i c t s cannot purchase on r e a l e s t a t e con­
t r a c t . Under Sec. 297«3 a s c h o o l can a c q u i r e 30 a c r e s p l u s 2 
b l o c k s e x c l u s i v e of s t r e e t f o r j j i e schoof^house s i t e . 

5 ' rt.£9L~d-2y 

Mr. W a l t e r J . W i l l e t t 
Tama County A t t o r n e y 
215 West T h i r d S t r e e t 
Tama, Iowa 

Dear S i r : 

T h i s i s to acknowledge r e c e i p t o f your l a t t e r o f 
June 5? which s t a t o s the f o l l o w i n g : 

"The f o l l o w i n g are some s c h o o l problems which have 
p r e s e n t e d themselves i n our County and f o r which 
J have been asked to o b t a i n an A t t o r n e y G e n e r a l s 
o p i n i o n . The q u e s t i o n s d e a l w i t h a s c h o o l house 
s i t s and the i n d s b t e d n e s s to be i n c u r e d t h e r e f o r e 
as f o l l o w s : 

" Q u e s t i o n 1. S e c t i o n 2 9 6 . 2 o f the 1S5S Coda of 
Iowa s t a t e s t h a t b e f o r e such i n d e b t ­
edness o f a s c h o o l house s i t e can bo 
c o n t r a c t e d i n e x c e s s of one and one-
f o u r t h por cent o f the a s s e s s e d v a l u e 
o f the t a x a b l e p r o p e r t y a p e t i t i o n 
must be s i g n e d by at l e a s t t w e n t y - f i v e 
per cent o f those v o t i n g at the l a s t 
e l e c t i o n . The q u e s t i o n then i s , how 
much can a s c h o o l d i s t r i c t spend f o r 
the purchase o f a s c h o o l house s i t e 
w i t h o u t b r i n g i n g i t to a vote of the 
poople? 
I f the a s s e s s e d v a l u e o f the t a x a b l e 
p r o p e r t y o f the s c h o o l d i s t r i c t i s 
t h r e e m i l l i o n d o l l a r s can t h a t s c h o o l 
d i s t r i c t spend up to one and one-
f o u r t h per cent o f the a s s e s s e d v a l u e 
of the t a x a b l e p r o p e r t y w i t h o u t a vote 
of the people f o r the purchase o f a 
sc h o o l s i t e or a t h l e t i c f i e l d ? 



Mr. Walter J . W i l l e t t - 2 - June 2?5 1959 

" Q u e s t i o n 2 . Does a s c h o o l d i s t r i c t have the r i g h t 
to s i g n an o p t i o n f o r the purchase of 
land f o r a s c h o o l house s i t e or a t h l e ­

t i c f i e l d and i f so what are the l i m i ­
t a t i o n s on how much can be spent on the 
opt i on? 

" Q u e s t i o n 3» Can a s c h o o l d i s t r i c t purchase a s c h o o l 
house s i t e or land f o r an a t h l e t i c f i e l d 
on c o n t r a c t c o v e r i n g a p e r i o d of y e a r s 
and i f so what would the l i m i t a t i o n s on 
payments be per year i f any? 

" Q u e s t i o n h. How many a c r e s of land can be purchased 
by a s c h o o l d i s t r i c t f o r a sc h o o l s i t e 
and f o r an a t h l e t i c f i e l d ? 
Under S e c t i o n 2 9 7 . 2 the S t a t u t e s s e t s 
f o r t h a t e n a c r e l i m i t a t i o n f o r a s c h o o l 
house s i t e and S e c t i o n 2 9 7 - 3 the S t a t u t e s 
speak's o f an a r e a equal to two b l o c k s 
e x c l u s i v e o f the s t r e e t s f o r a sc h o o l 
house s i t e and not e x c e e d i n g t h i r t y a c r e s 
f o r an a t h l e t i c f i e l d . Does t h i s mean 
tha t a s c h o o l d i s t r i c t c o u l d purchase 
f o r t y a c r e s o f land f o r a s c h o o l house 
s i t e and a t h l e t i c f i e l d ? I f n o t , what 
are the l i m i t a t i o n s f o r a sc h o o l house 
s i t e and an a t h l e t i c f i e l d ? " 

In r e p l y t h e r e t o : 

The answer to your f i r s t q u e s t i o n i s c l e a r l y s t a t e d i n 
S e c t i o n ^ 6 - 2 Code 1958 which p r o v i d e s : 

"Before such i n d e b t e d n e s s can be c o n t r a c t e d i n 
e x c e s s o f one and o n e - q u a r t e r p e r c e n t of the 
a s s e s s e d v a l u e of the t a x a b l e p r o p e r t y , a p e t i ­
t i o n s i g n e d by a number equal to t w e n t y - f i v e p e r ­
c e n t o f those v o t i n g at the l a s t r e g u l a r s c h o o l 
e l e c t i o n s h a l l be f i l e d w i t h the p r e s i d e n t o f the 

. b o a r d o f d i r e c t o r s , a s k i n g t h a t an e l e c t i o n be 
c a l l e d , s t a t i n g the amount of bonds proposed to 
be i s s u e d and the purpose f o r which the i n d e b t e d ­
ness i s to be c r e a t e d , and t h a t the ne c e s s a r y 
s c h o o l h o u s e or sch o o l h o u s e s cannot be b u i l t and 
eq u i p p e d , or t h a t s u f f i c i e n t land cannot be pur­
chased to add to a s i t e a l r e a d y owned, w i t h i n 
the l i m i t o f one and o n e - q u a r t e r p e r c e n t o f the 
v a l u a t i o n - " 



Mr. Walter J . V i i l l e t t June 25? 195> 

A p e t i t i o n does not have to be f i l e d w i t h the p r e s i d e n t 
of a s c h o o l board i f the proposed i n d e b t e d n e s s to be c o n t r a c t e d 
f o r , i s l o s s than one and o n e - q u a r t e r p e r c e n t of the a s s e s s e d 
value o f the t a x a b l e p r o p e r t y , b e f o r e the board submits the 
p r o p o s i t i o n to the e l e c t o r s . I f tha proposed indebtedness i s 
to exceed one and o n e - q u a r t e r p e r c e n t o f the a s s e s s e d v a l u e 
of the t a x a b l e p r o p e r t y , then a p e t i t i o n s i g n e d by t w e n t y - f i v e 
p e r c e n t of those v o t i n g at the l a s t r e g u l a r s c h o o l e l e c t i o n 
must be f i l e d w i t h the p r e s i d e n t o f a s c h o o l board, a s k i n g 
t h a t an e l e c t i o n , and the board must submit the p r o p o s i t i o n 
to the e l e c t o r s . In e i t h e r e v e n t , b e f o r e such i n d e b t e d n e s s 
can be c o n t r a c t e d f o r , i t must be brought to the vote o f the 
p e o p l e . Qp. A t t y . Gen. 1938, page 210 

T h e r e f o r e the answer to your f i r s t q u e s t i o n i s " n o t h i n g " . 

I t i s fundamental t h a t s c h o o l s a r e c r e a t u r e s of s t a t u t e 
w i t h o n l y those powers e x p r e s s l y c o n f e r r e d by s t a t u t e * S i 1 v s r 
Lake C o n s o l . School D i s t r i c t v. Parker 238 Iowa 90^, 29 N.W. 
2d 21*+1 Ind. School D i s t r i c t of Danbury w. C h r i s t i a n s e n 2^2 
Iowa 9 6 3 , ^9 N.W. 2d 2 6 3 . Under S e c t i o n 2 9 7 - 6 , Code 1958, the 
sc h o o l board has the power to n e g o t i a t e w i t h a landowner and 
come to terms as to p r i c e to be p a i d or i f they can not a g r e e , 
then the land can be taken by condemnation. The sch o o l board 
l a c k s s p e c i f i c s t a t u t o r y a u t h o r i t y to take an o p t i o n f o r the 
purchase of l a n d . 

Thus the answer to your second q u e s t i o n i s " n o t h i n g may be s p © n x • 
The method by which the e x p e n d i t u r e s from s c h o o l house 

fund can be a c c o m p l i s h e d i s d i s c u s s e d at l s n g t h i n Qp. A t t y . 
Gen. 1938, page 2 1 0 , Op. A t t y Gen. \9kQ, page 5. 

The answer to your t h i r d q u e s t i o n i s negative.. 

In answer to your f o u r t h q u e s t i o n S e c t i o n 297»2 7 Codu 
1958 p r o v i d e s ? 

"Except as h e r e i n a f t e r p r o v i d e d , any s c h o o l c o r p o r a ­
t i o n may ta k e and h o l d so much r e a l e s t a t e as may 
be r e q u i r e d f o r such s i t e , f o r the l o c a t i o n or con­
s t r u c t i o n t h e r e o n o f s c h o o l h o u s e s , and the conven­
i e n t use t h e r e o f , but not to exceed t e n a c r e s e x c l u ­
s i v e of p u b l i c highway." (Emphasis added) 



Mr. Walter J . W i l l e t t June 2 5 , 1959 

S e c t i o n 2 9 7 ' 3 j Code 1953 p r o v i d e s : 

"Any s c h o o l c o r p o r a t i o n i n c l u d i n g a c i t y , town, 
or v i l l a g e , may take and h o l d an a r e a equal to 
two b l o c k s e x c l u s i v e o f the s t r e e t or highway, 
f o r a schoolhouse s i t e , and not e x c e e d i n g t h i r t y 
a c r e s f o r s c h o o l p l a y g r o u n d , s t a d i u m , or f i e l d 
house, or o t h e r purposes f o r each such s i t e . " 

S e c t i o n 297*2 i s the l i m i t a t i o n on the amount o f r e a l 
e s t a t e which a sc h o o l c o r p o r a t i o n may a c q u i r e f o r o n l y s c h o o l 
houses. I f the sc h o o l c o r p o r a t i o n d e s i r e s to have a p l a y g r o u n d , 
stadium o r f i e l d house i n c o n n e c t i o n w i t h the proposed school 
house, then S e c t i o n 297«3 i s the a p p l i c a b l e s e c t i o n . In no 
event may a scho o l board a c q u i r e more than two b l o c k s , e x c l u ­
s i v e of s t r e e t s , f o r a s c h o o l house and t h i r t y a c r e s f o r 
s c h o o l p l a y g r o u n d , stadium or f i e l d house. Op. A t t y . Gen. 193^9 
page 223» 

Yours very t r u l y , 

THEODOR W„ REHMANN, JR. 
A s s i s t a n t A t t o r n e y G e n e r al 

TWR:kvr 



SCHOOLS; *REORGAN|ZATION-- Under S e c t i o n 275 27 as amended by 
H.F. 104- * Community s c h o o l d i s t r i c t s a h a l l be a p a r t of the 
county s c h o o l system of the county i n which the g r e a t e s t 
number of e l e c t o r s o f _ s a i d d i s t r i c t r e s i d e at the time of the 
s p e c i a l e l e c t i o n . //&Jb^*^><u^ z£ ^UJ^AJ^I^ , 

June 2 5 , 1959 

.Mr. Edwin A. Getscher 
Fremont. County A t t o r n e y 
Zutz B u i l u i n g 
Hamburg, Iowa 

Dear S i r ; 

T h i s i s to acknowledge r e c e i p t o f your l e t t e r of Jum 
h which s t a t a s the f o l l o w i n g ! 

" F a c t s : A community s c h o o l d i s t r i c t w i l l go 
i n t o e x i s t e n c e on J u l y 1, 1959? m a i n t a i n i n g 
an approved ^t—year h i g h s c h o o l i n an a d j o i n " 
i ng county but i n c l u d i n g c o n s i d e r a b l e a r e a o f 
land i n Frsraont' County. A member o f the County 
Hoard o f e d u c a t i o n of Fromcnd County was a l e c t u d 
i n .'/(arch 1959 to r e p r e s e n t tha County s c h o o l 
s y s t e m 9 commonly known as d i r e c t o r at l a r g e has 
hi a r e s i d e n c e i n t h a t a r e a which w i l l become a p a r t 
c f th:.= Shenandoah Community School Di ~ t r i c t on 
J u l y l e t . ; 195:-. 

" S e c t i o n 2 7 5 . 2 ? s t a t e s 'That such community 
s c h o o l d i s t r i c t : ; bacons n pari of tho county 
schoo 1 sy st STI » 1 

o c t i o n 2 ? J . 2 o f the Code s t a t e s 1 In tha e^ent 
an indopendant s c h o o l d i s t r i c t or c o n s o l i d a t s d 
s c h o o l d i s t r i c t i s proposed t o be formed from one 
or more sch o o l d i s t r i c t s w i t h i n the County s c h o o l 
system, the naiv d i s t r i c t s h a l l be a p a r t o f the 
County s c h o o l system u n l e s s composed i n p o r t o f an 
i nd-.-pondant or c o n s o l i d a t e d d i s t r i c t m a i n t a i n i n g 
an appro'-ed 4—year h i g h s c h o o l i n the County 
s c h o o l system. 

"Tha a t t o r n e y - g e n e r a l ' a o p i n i o n o f February l 5 s 

1957s s t a t e s (the r u l i n g on the r i g h t of the 
r e s i d e n t s o f an a r e a t o vote f o r a member a t 
l a r g e ) 'The- e x c e p t i o n i n S e c t i o n 273 - 2 (a d i f f e r ­
ent e x c e p t i o n ) i s s p e c i f i c a l l y l i m i t e d to 'ind«-
pond.nt' and ' c o n s o l i d a t e d ' c i s i r i c t s . S i nc.j 



Mr. Edwin A. G e t s c h e r -2- Juno 2 5 , 1959 

tha d i s t r i c t you d a s c r i b e d i s n e i t h e r but i s 
a ' comrnun i t y ' d i s t r i c t by v i r t u e o f h a v i n g boon 
e n l a r g e d (formed) under Chapter 2 7 5 , i t i s p a r t 
o f the County s c h o o l system under the e x p r e s s 
wordage of S e c t i o n 273«2 as w e l l as S e c t i o n 2 7 5 . 2 7 • 

" S e c t i o n 273 r e l a t i n g to e l e c t i o n o f members of the 
County ^oard o f E d u c a t i o n and p r o v i d i n g f o r the 
f i l l i n g o f v a c a n c i e s t h e r e o n s t a t e s ; 'A vacancy 
s h a l l be d e f i n e d as i n S e c t i o n 277* 2 9 which i n 
t u r n s t a t e s 'The incombent c e a s i n g to be a r e s i ­
dent o f the d i s t r i c t o r s u b d i s t r i c t s ....... 
s h a l l c o n s t i t u t e a vacancy.' 

"Questions Does the a r e a i n Fremont County be­
coming a p a r t of the community s c h o o l d i s t r i c t 
m a i n t a i n i n g an approved H-~year h i g h s c h o o l i n an 
a d j o i n i n g county cease t o be a p a r t of Fremont 
County s c h o o l system as d e s c r i b e d i n S e c t i o n 273*2 
o f tho Code of Iowa on the s a i d community s c h o o l 
d i s t r i c t coming i n t o e x i s t e n c e on J u l y 1, 1959? 

" C o r o l l a r y q u e s t i o n ; In the ©vent of an a r e a 
c e a s i n g to be a p a r t o f the County s c h o o l system 
o f Fremont County as p r o v i d e d i n S e c t i o n 273-2 
o f the Code, does a member o f tha County Board o f 
E d u c a t i o n s e r v i n g as a member at l a r g e r e s i d i n g i n 
t h a t a r e a c r e a t e a vacancy on the removal of t h a t 
a r e a from the County s c h o o l systara?" 

In r e p l y t h e r e t o : 

S e c t i o n 2 7 5 - 2 7 Code l 9 5 u , as amended by House F i l e 10H-
of the 5^th G.A., which became law on May l5<, 1959? p r o v i d e s ; 

"School d i s t r i c t s c r e a t e d or e n l a r g e d under the p r o ­
v i s i o n s o f t h i s c h a p t e r s h a l l be known as community 
s c h o o l d i s t r i c t s and s h a l l be p a r t o f the county 
s c h o o l system o f the county i n which the g r e a t e s t 
number o f e l e c t o r s of s a i d d i s t r i c t r e s i d e a t the 

. t i m e o f the s p e c i a l e l e c t i o n c a l l e d f o r i n s e c t i o n 
two hundred s e v e n t y - f i v e p o i n t e i g h t e e n ( 2 7 5 . l 8 ) , 
and t h i s p r o v i s i o n p e r t a i n i n g to g r e a t e s t number 
o f e l e c t o r s s h a l l be i n f u l l f o r c e and e f f e c t any 
s t a t u t e to the c o n t r a r y n o t w i t h s t a n d i n g , and a l l 
p r o v i s i o n s o f the law a p p l i c a b l e to the common 
s c h o o l s g e n e r a l l y s h a l l be a p p l i c a b l e to such d i s t -



* ' r . E d w i n A . G o t s c h o r dune 2 5 : 1959 

r i c t s i n a d d i t i o n t o t h o p o w e r s and p r i v i l e g e s 
c o n f e r r e d by t h i s c h a p t e r 

| f t h o a r e a i n c l u J e d f r o m F r o m o n t C o u n t y , i n t h a S h e n a n ­
doah Community S c h o o l r e o r g a n i z a t i o n , had f e w e r e l e c t o r s t h a n 
t h e s c h o o l s y s t e m i n v o l v e d i n Page C o u n t y 3 t h e n t h a t a r e a 
so i n c l u d e d becomes pat• i . o f Pago C o u n t y S c h o o l S y s t e m and i s 
no l o n g e r a p a r t o f t h e Fr e m o n t C o u n t y S c h o o l S y s t e m , on J u l y 
1, 1959 In t h i s p a r t i c u l a r i n s t a n c e , S e c t i o n £ 7 3 * 2 , Code 
195J? i s i n a p p l i c a b l e t o y o u r q u e s t i o n b e c a u s e t h o s a i d s e c t i o n 
i s r e f e r r i n g t o i n d e p e n d e n t o r c o n s o l i d a t e d s c h o o l d i s t r i c t s 
v o l u n t a r i l y j o i n i n g t h e c o u n t y s c h o o l s y s t e m , n o t r e o r g a n i z a ­
t i o n . 

Y o u r a t t e n t i o n i s d i r e c t e d t o S e c t i o n 2 7 7 * 2 9j Coda lv5-"j 
w h i c h p r e s i d e s : 

,? * * * t h o i n c u m b e n t c e a s i r w t o bo a r a s i ^'ont 
o f t h o d i s t r i c t o r s u b d i s t r i c t , * * * s h a l l 
c o n s t i t u t e a " a c a n c y , " 

I f t h e member o f t h e C o u n t y B o a r d o f E d u c a t i o n s e r v i n g 
a s a r j V D i t t b c r - a ' t - l a r g e i s i n an a r e a i n c l u d e d i n a r e o r g a n i z a ­
t i o n wh i c h i s no l o n g e r i n t h e F r e m o n t C o u n t y S c h o o l S y s t e m , 
t h e n t h e r a w o u l d be a v a c a n c y , i f i t i s d e t e r m i n e d t h a t a 
member a t l a r g e i s s t i l l n e e d e d . 

V e r y t r u l y y o u r s , 

THE ODOR ,1 EH MANN, JR. 
A s s i s t a n t A t t o r n e y G e n e r a l 



SCHOOLS** Pi v i s i p n o f assets, — County S u p e r i n t e n d e n t has no 
duty nor may*aid i n d i v i s i o n o f a s s e t s under S e c t i o n 2 7 5 . 2 9 . 

Eiir. John F- Boaya 
Montgomery County A t t o r n e y 
305-A Hoed S t r a o t 
Red Oak, Iowa 

Dear S i r : 

T h i s i s to acknowledge r e c e i p t o f your l e t t e r o f 
June l 8 , 1959 which s t a t e s t h e f o l l o w i n g : 

" P l e a s e a d v i s e as to t h s i n t e r p r e t a t i o n g i v e n by 
your o f f i c e i n c o n n e c t i o n w i t h S e c t i o n 275*29 o f 
the 1958 Code o f Iowa r e l a t i v e t o the d u t i e s t h a t 
a r e imposed upon the County S u p e r i n t e n d e n t o f 
s c h o o l s i n a i d i n g a newly o r g a n i z e d community 
s c h o o l d i s t r i c t i n the s e t t l e m e n t o f the a s s e t s 
and l i a b i l i t i s s a f t e r r e o r g a n i z a t i o n . 

"The V i l l i sea Community S c h o o l D i s t r i c t ,i'2, b e i n g 
r o o r g a n i z e d 9 i s composed o f a l l o f the sch o o l p r o ­
p e r t y c o n s i s t i n g o f 10 a c r e s and b u i l d i n g s t h e r e o n 
b e l o n g i n g to the Nodaway C o n s o l i d a t e d School system, 
but not a l l of the t e r r i t o r y which was i n c l u d e d i n 
the flodaway C o n s o l i d a t e d S c h o o l D i s t r i c t was i n c l u d e d 
i n t h e r e o r g a n i z a t i o n . I t t h e r e f o r e becomes neces­
s a r y to have the s c h o o l b u i l d i n g s and land a p p r a i s e d 
and s e t t l e m e n t made between the new V i l l i s c a Community 
S c h o o l D i s t r i c t 42 and the r e m a i n i n g p a r t o f Nodaway 
C o n s o l i d a t e d School D i s t r i c t . 

"Inasmuch as the e n t i r e s c h o o l b u i l d i n g s were form­
e r l y a 12 year s c h o o l and a r e included i n the new 
r e o r g a n i z e d s c h o o l d i s t r i c t , the f i n a n c i a l problem 
i n v o l v e d i n the s e t t l e m e n t i s expectdd t o l e a v e t h e 
now community s c h o o l d i s t r i c t w i t h o u t s u f f i c i e n t 
c a s h a s s e t s t o pay the o l d Nodaway s c h o o l board. 

"Doas S e c t i o n 2 7 5 * 3 1 a l l o w an i n c r e a s e i n revenue 
so t h a t a cash s e t t l e m e n t can be made w i t h the o l d 
s c h o o l board? 

June JO, 1959 



Mr. J 0 h n Boeye - 2 - June 3 0 , 1959 

"How lo n g can t h i s l e v y be imposed and what i s the 
e x t e n t o f the m i l l a g s a l l o w e d by s a i d l e v y ? " 

In r e p l y t h e r e t o : 

S e c t i o n 2 7 5 * 2 9 ? Code 1 9 5 8 , i s the s e c t i o n d e a l i n g w i t h 
the d i v i s i o n o f a s s e t s and l i a b i l i t i e s a f t e r r e o r g a n i z a t i o n . 
The p r o p e r p a r t i e s t o the d i v i s i o n o f a s s e t s are o n l y the 
s e v e r a l boards o f t h e d i s t r i c t s a f f e c t e d by the r e o r g a n i z a t i o n * 
T h i s i s the " l o c a l t r i b u n a l as a p p o i n t e d by law" and t h e County 
S u p e r i n t e n d e n t o f s c h o o l s has no d u t i e s nor may a i d i n any way 
i n t he d i v i s i o n o f a s s e t s and l i a b i l i t i e s . P i s t . Two, o f V i o l a 
v. D i s t . Two, o f Audubon,, h$ Iowa 10*+. 

Tho answer to your second and t h i r d i n q u i r i e s i s d i s c u s s e d 
at l e n g t h i n 1956 OPS. A t t v . Gen, page 7^» a copy o f which i s 
h e r e w i t h »3nclosod. 

Yours very t r u l y , 

THEODOR W. REHMANN, JR. 
A s s i s t a n t A t t o r n e y G e n e r a l 

TWRjkvr 
E n c l . 
c c : P a u l J o h n s t o n 



SCHOOLS - Reo r g a n i z a t i on The s c h o o l d i s t r i c t t o w h i c h a " l e f t ­
o v e r p o r t i o n " o f a_jre_Q rgan i z a t i on , l e s s t h a n f o u r s e c t i o n s , 

^tfetpcti was a t t a c h e d t o — t h - e - d i s t r i c t by t h e c o u n t y b o a r d i s an 
a f f e c t e d d i s t r i c t i n t e r m s o f S e c t i o n 2 7 5 - 2 9 - (QiJUi^i_^t^,v~Lt 

Mr. John J . Murray 
Webster County A t t o r n e y 
6 l l S n e l l B u i l d i n g 
F o r t Dodge, Iowa 

Dear S i r s 

T h i s i s to acknowledge r e c e i p t o f your l e t t e r of 
June l 6 which s t a t e s the f o l l o w i n g : 

"On the 5 t h day o f March, 1959*. an e l e c t i o n was 
h e l d pursuant to the p e t i t i o n f i l e d and h e a r i n g 
h e l d t o determine the f o r m a t i o n o f ' a new proposed 
community s c h o o l d i s t r i c t to be known as the 
P r a i r i e - v i e w Community School D i s t r i c t . The e l e c ­
t i o n c a r r i e d and a new d i s t r i c t was formed com­
posed o f a l l o f the p r e s e n t Community School 
D i s t r i c t o f Gowrie and a l l o f the p r e s e n t Lanyon 
C o n s o l i d a t e d School D i s t r i c t except a p p r o x i m a t e l y 
3h~ s s c t i o n s o f land t h e r e i n . Subsequent to t h i s 
e l e c t i o n but p r i o r to t h i s p r e s e n t d a t e , the County 
Board o f E d u c a t i o n o f the County of Webster, S t a t e 
o f Iowa, a t t a c h e d the r e m a i n i n g 3 i " s e c t i o n s more 
o r l e s s ( l e s s than k- square m i l e s ) to the p r e s e n t 
Dayton Community School D i s t r i c t i n c o n n e c t i o n 
w i t h the p r o v i s i o n s o f paragraph 2 7 5 * 1 and 275*5 
Code o f Iowa, 1 9 5 8 , as amended by the 58th G e n e r a l 
A ssembly. 

"The q u e s t i o n now under c o n s i d e r a t i o n i s as f o l l o w s : 
Does the term a f f e c t e d r e f e r r e d t o i n the above 
paragraph i n c l u d e the board o f the Dayton Community 
Sch o o l D i s t r i c t , a l o n g w i t h the boards o f the P r a i r i e -
view Community School D i s t r i c t and the C o n s o l i d a t e d 
School D i s t r i c t of Lanyon, o r i s i t to be i n t e r p r e t e d 
t h a t the Dayton board i s not a f f e c t e d by the o r g a n i z a ­
t i o n of the new c o r p o r a t i o n but o n l y remotely concerned 
due to the a c t i o n o f the County Board o f E d u c a t i o n . 
S t a t i n g the same q u e s t i o n i n a d i f f e r e n t and more 
g e n e r a l manner, i s the s c h o o l board o f a d i s t r i c t t o 
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to which a l e f t over p o r t i o n o f a r e o r g a n i z a t i o n 
p r o c e d u r e c o n s i s t i n g of l e s s than k- s e c t i o n s and 
a t t a c h e d by the County Board of E d u c a t i o n an 
a f f e c t e d d i s t r i c t i n terms of the p r o v i s i o n s of 
Chapter 2?5-29 o f the Code o f Iowa?" 

In reply t h e r e t o : 

N o r m a l l y where a r e o r g a n i z a t i o n t a k e s p l a c e , the d i r e c t o r s 
o f the s e v e r a l boards o f the d i s t r i c t s a f f e c t e d by the r e o r g a n i ­
z a t i o n s h a l l determine the d i s t r i b u t i o n o f a s s e t s and l i a b i l i t i e s . 
S e c t i o n 2 7 5 « 2 9 , Code 1 9 5 8 . There i s no q u e s t i o n as to the d i s ­
t r i b u t i o n o f the a s s e t s and l i a b i l i t i e s o f the Community School 
D i s t r i c t o f Gowrie, the newly o r g a n i z e d P r a i r i e - v i e w Community 
School D i s t r i c t s has to assume a l l o f the a s s e t s and l i a b i l i t i e s 
o f the Community Sohool D i s t r i c t o f Gowrie. P e t e r s o n v. Swan, 
231 Iowa 7 ^ 5 , 2 N.W. 2«3 7 0 . Though the P e t e r s o n case was d e c i d e d 
under Chapter 2 7 6 (now r e p e a l e d ) , the b a s i c p r i n c i p a l of the 
case i s s t i l l a p p l i c a b l e due to the s i m i l a r i t y o f the d i s t r i b u ­
t i o n o f a s s e t s . 

With r e s p e c t to the Lanyon C o n s o l i d a t e d School D i s t r i c t , 
a f t e r the e l e c t i o n a p p r o v i n g the P r a i r i e - v i e w Community School 
D i s t r i c t , and a f t e r May 1'5> 1 9 5 9 , S e c t i o n 2 7 5 - 5 as amended by 
S.F. 53 o f the 5 8 t h G.A. made a mandatory requirement to a t t a c h 
the r e m a i n i n g 3!" S e c t i o n s o f land to a n other s c h o o l d i s t r i c t 
by r e s o l u t i o n . In the case of D i s t . Two, o f V i o l a v. D i s t . Twp. 
o f Audubon. iowa 104-, the c o u r t l a i d down the b a s i c p r i n c i p a l 
as to the d i v i s i o n of a s s e t s end l i a b i l i t i e s where a t e r r i t o r y 
o f one s c h o o l d i s t r i c t i s a t t a c h e d to t h a t o f a n o t h e r . The 
c o u r t h e l d , "the d i v i s i o n s h o u l d be made by the l o c a l t r i b u n a l 
a p p o i n t e d by law." While under S e c t i o n 2 7 5 . 2 9 , Code 1 9 5 8 , 
the proper " t r i b u n a l s a p p o i n t e d by law" are those o l d boards 
which are d i r e c t l y a f f e c t e d by the r e o r g a n i z a t i o n . However, 
by o p e r a t i o n o f law, the Dayton Community School D i s t r i c t becomes 
a d i s t r i c t a f f e c t e d by the o r g a n i z a t i o n because they are under 
a l e g a l o b l i g a t i o n to a d m i n i s t e r the a f f a i r s of the p o r t i o n 
a t t a c h e d to the s c h o o l d i s t r i c t because t h a t p o r t i o n has no 
a u t h o r i t y to do i t f o r t h e m s e l v e s . 

T h e r e f o r e the answer to your q u e s t i o n i s a f f i r m a t i v e . 

Very t r u l y y o u r s , 

T W S r k v r 

THE0D0R W. REHMANN, JR. 
A s s i s t a n t A t t o r n e y G e n e r al 



-B9ARD5 •£F-S#=^¥^?&R-S-< Boards of supervisors cannot authorize th 
purchase of r e a l estate c o s t i n g more than $ 1 0 , 0 0 0 without f i r s t 
s u b m i t t i n g to v o t e r s . (Lyman to lappas - Ma$/27/ 4^59^ -

Ames, Iowa 
Itey 2?, 1959 

Mr. W i l l lain T'appaa 
Cerro Gordo County Attorney 
Mason C i t y , lot^a 
In r e : A c q u i s i t i o n of Gravel Deposits 
Dear Kr. Pappas: 
Your l e t t e r of A p r i l 28, 1 9 5 9 , addressed to the attorney 
Ge.v&7'~l h'--.B hr\~n refnrree? to t h i s o f f i c e . You ask whether 
or not the Cerro Gordo County Board of Supervisors has the 
a u t h o r i t y to purchase a t r a c t of land f o r a c o n s i d e r a t i o n 
of more than £ ' 1 0 , 0 0 0 , the t r a c t of land to be used as a 
g r a v e l p i t by the county. 
S e c t i o n 3 0 9 . 6 3 of the Iowa Coae s t a t e s In p a r t : 

"The board of supervisors of any county may 
purchase or condemn any lands f o r 

the purpose of obtainlji>r g r n v e l or other 
s u i t a b l e m a t e r i a l w i t h which to Improve 
the secondary highways of such county...." 

S e c t i o n 3 0 6 . 1 3 of the Iowa Code s t a t e s i n part: 
"In the maintenance, r e l o c a t i o n , estab­
lishment or improvement of any road... 
the commission or board ?nvi:*r< J u r i s d i c ­
t i o n and c o n t r o l of such road s h a l l have 
a u t h o r i t y to purohase or t o I n s t i t u t e 
and maintain proceedings f o r the condem­
n a t i o n of the necessary r i g h t of way 
therefor.-. Such board or commission s h a l l 
l i k e w i s e have power to purchase or i n ­
s t i t u t e and. maintain proceedings f o r the 
condemnation of land necessary f o r , 
or land c o n t a i n i n g g r a v e l or other s u i t ­
able m a t e r i a l f o r the Improvem3::t or 
maintenance of highways together with the 
necessary road access th e r e t o . " 

?-/ / ,, 



i 7_ay 27, 1959 

Mr. V'illiara Pappas 

Page 2 -

In r e : A c q u i s i t i o n of Gravel Deposits 

These two s e c t i o n s provide the board of supervisors w i t h 
the power to o b t a i n land f o r necessary g r a v e l . However, 
S e c t i o n 3^5.1 provides, among other t h i n g s , that the 
board of supervisors cannot purchase r e a l e s t ate f o r county 
purposes exceeding $10,000 i n value u n t i l a p r o p o s i t i o n 
t h e r e f o r has been f i r s t submitted t o the l e g a l voters of 
the county. 
S e c t i o n 339.63 was i n t e r p r e t e d i n the Attorney General's 
Opinion, 1919-20, page 266. In th a t opinion i t was held 
that the s e c t i o n s i m i l a r t o Se c t i o n 3^5.1 of the Iowa 
Code l i m i t s the power of the board, of supervisors to 
s c o u i r e gravel p i t s f o r more than £10,000 unless the i s s u e 
i s f i r s t fcuwjiitted to tha v o t e r s . 
I t i s our opinion that the l i m i t a t i o n s set f o r t h i n S e c t i o n 
3^5.1 of the Iowa Code are v a l i d today and that i n your 
s i t u a t i o n the matter would have to be submitted t c the 
voters s i n c e the purchase p r i c e exceeds ^10,000. 

Very t r u l y yours, 

C. J . Lyman 
Sp e c i a l A s s i s t a n t Attorney Seuer&l 
f o r Iowa State Highway Cc;.;-.:l8sion 

CJL:MS 



Ames, Iowa 

May 29 , 1959 

Mr. W i l l i a m Pappas 
Cerro Gordo County Attorney 
Mason C i t y , Iowa 
Dear B i l l : 
I r e c e n t l y sent you an opinion on the purchase of 
r e a l estate i n excess of #10,000 which must be f i r s t 
submitted to the v o t e r s . 
In running through tha house f i l e s of the 59*b General 
Assembly, I note that House F i l e 92 amended Section 
3^5•! ^y adding tha f o l l o w i n g : 

"Except, however, such p r o p o s i t i o n 
need not be submitted to the voters 
i f any suoh e r e c t i o n , c o n s t r u c t i o n , 
remodeling, r e c o n s t r u c t i o n or pur­
chase of r e a l e s t ate may be accomp­
l i s h e d without the l e v y of a d d i t i o n a l 
taxes and the probably cost w i l l not 
exceed $ 2 0 , 0 0 0 . M 

the act contained a p u b l i c a t i o n c l a u s e . Th© b i l l was 
approved by the Governor on A p r i l 15, so I am assuming 
t h a t i t has been p r o p e r l y published and i s now law. 
T h i s can be v e r i f i e d w i t h the Secretary of S t a t e . 
I do not know i f t h i s w i l l h e l p you w i t h the problem, 
but I d i d want to c a l l i t to your a t t e n t i o n . 

Very t r u l y yours, 

C. J . Lyman 
S p e c i a l A s s i s t a n t Attorney General 
f o r Iowa State Highway Commission 

CJL:HS 



^ <MfiBaa^^^4-E«*«fi4 r J^AX .^#-««^*UW&.PfcW« I T-S.~^^ANCFLn.ATJION FOR 
, ? \^S\^!fbIefT The T r e a s u r e r o f S t a t e has a s p e c i f i c s t a t u t o r y d u t y 
' t o r e v o k e a r e f u n d p e r m i t when no c l a i m f o r r e f u n d has been made by 

t h e p e r m i t h o l d e r f o r a p e r i o d o f one y e a r f r o m t h e d a t e o f 
i s s u a n c e o f s u c h p e r m i t . S e c t j o n 321*-. 1"9, Code 1958. pj^mJL 

^ f\joToK ItlUOLE S : Fu?/ -fat petyyrjj^ ~ 

May 11, 1959 

H o n o r a b l e M. L. Abrahamson 
T r e a s u r e r o f S t a t e 
L O C A L 

A t t n : C. E. B o r g , S u p e r i n t e n d e n t 
M o t o r V e h i c l e F u e l Tax R e f u n d 
Di v i s i o n 

Dear S i r : 

R e f e r e n c e i s made t o y o u r l e t t e r r e q u e s t i n g an o p i n i o n 
f r o m t h e A t t o r n e y G e n e r a l a s f o l l o w s : 

" I t i s n e c e s s a r y t h a t we o b t a i n a r u l i n g i n 
c o n n e c t i o n w i t h t h e a b o v e S e c t i o n o f t h e Motor 
V e h i c l e F u e l Tax Law. 

R e f e r r i n g t o S e c t i o n $2^.19 u n d e r P a r a g r a p h 3 
i t s t a t e s 'A r e f u n d p e r m i t u n d e r w h i c h no r e f u n d 
i s c l a i m e d f o r a p e r i o d o f one y e a r f r o m d a t e 
o f i s s u a n c e s h a l l be r e v o k e d by t h e T r e a s u r e r 
s u b j e c t t o r e i n s t a t e m e n t o r i s s u a n c e o f a new 
p e r m i t upon a p p l i c a t i o n a s p r o v i d e d i n S e c t i o n 
3 2*f . ! 8 » . 

The w r i t e r h a s p r e s u m e d t h a t t h e p u r p o s e o f a 
c a n c e l l a t i o n f o r n o n - u s e was a c t u a l l y i n t e n d e d 
t o c o v e r a f u l l one y e a r p e r i o d i n w h i c h no 
c l a i m s ware s u b m i t t e d on any g i v e n p e r m i t number 
and t h a t i f t h e c l a i m a n t d i d n o t f i l e w i t h i n t h e 
y e a r l y l i m i t t h a t h i s p e r m i t c o u l d be c a n c e l l e d 
f o r n o n - u s e . 

T h i s was t o e n a b l e t h e d e p a r t m e n t t o keep t h e 
f i l e s o l e a r e d o f i n a c t i v e p e r m i t s . However i n 
s t u d y i n g t h e w o r d i n g o f t h i s l a w , i t w o u l d a p p e a r 
t h a t i f t h e r e had been e v e n on© c l a i m f i l e d 
a f t e r t h e i s s u a n c e o f t h e p e r m i t , t h e n t h e p e r m i t 
c o u l d n o t be c a n c e l l e d no m a t t e r how l o n g a p e r i o d 
o f t i m e i t was u n u s e d . 



H o n o r a b l e M. L« Abrahamson - 2 - May 11, 1959 

F u r t h e r t h a n t h i s , t h e r e was a b o u t l60,000 new 
p e r m i t numbers i s s u e d a t t h e t i m e t h e l a w was 
ch a n g e d i n 1957 t o t h e new p e r m a n e n t p e r m i t 
n umbers and t h e s e were i s s u e d t o p e r m i t h o l d e r s 
who h e l d o l d numbers t h e n c u r r e n t l y i n e f f e c t . 

The p e r m a n e n t numbers were g i v e n t h e i s s u a n c e 
d a t e o f J u l y 1, 1957 e v e n t h o u g h t h e numbers 
upon w h i c h t h e y were i s s u e d upon w o u l d have been 
a p p l i e d f o r w i t h i n two y e a r s p r e v i o u s t o t h a t 
t i m e a s t h e y were i s s u e d f o r a t w o - y s a r p e r i o d . 

The q u e s t i o n t h e n i s , w o u l d t h e i s s u a n c e d a t e be 
J u l y 1, 1957 o r t h e d a t e t h e o r i g i n a l a p p l i c a t i o n 
was made f o r t h e o l d t y p e number? 

The d e p a r t m e n t has many p e r m i t numbers i n a c t i v e 
t h a t h a v e n o t been u s e d s i n c e J u l y 1, 1957* The 
w r i t e r w i l l be p l e a s e d t o d i s c u s s t h i s w i t h you i n 
t h e e v e n t you ne e d more i n f o r m a t i o n . t t 

In r e p l y t h e r e t o : 

S e c t i o n 32^.19, Code 1958, r e a d s a s f o l l o w s : 

"Any r e f u n d p e r m i t i s s u e d u n d e r t h i s c h a p t e r may 
be r e v o k e d by t h e t r e a s u r e r f o r any o f t h e f o l l o w ­
i n g v i o l a t i o n s , b u t o n l y a f t e r t h e h o l d e r o f t h e 
p e r m i t h a s been g i v e n r e a s o n a b l e n o t i c e o f t h e 
i n t e n t i o n t o r e v o k e t h e p e r m i t and r e a s o n a b l e 
o p p o r t u n i t y t o be h e a r d : 

1. U s i n g i n s u p p o r t o f a r e f u n d c l a i m a f a l s e 
o r a l t e r e d i n v o i c e . 

2. M a k i n g a f a l s e s t a t e m e n t i n a c l a i m f o r 
r e f u n d o r i n r e s p o n s e t o an i n v e s t i g a t i o n by t h e 
t r e a s u r e r o f a c l a i m f o r r e f u n d . 

3- R e f u s a l t o s u b m i t h i s b o o k s and r e c o r d s 
f o r e x a m i n a t i o n by t h e t r e a s u r e r o r h i s a u t h o r ­
i z e d r e p r e s e n t a t i v e * 
A p e r s o n whose r e f u n d p e r m i t i s r e v o k e d f o r c a u s e 
( e x c e p t n o n u s e ) may n o t o b t a i n a n o t h e r r e f u n d 
p e r m i t f o r a p e r i o d o f one y e a r a f t e r t h e r e v o ­
c a t i o n . A r e f u n d p e r m i t u n d e r w h j c h no r e f u n d 
i s c l a i m e d f o r a p e r i o d o f one y e a r f r o m d a t e 
o f i s s u a n c e o r a r e f u n d p e r m i t whose h o l d e r h a s 
moved f r o m t h e c o u n t y w h e r e i n he r e s i d e d a t t h e 
t i m e o f a p p l i c a t i o n f o r s a i d p e r m i t aha\1 ,be 
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r e v o k e d by t h e t r e a s u r e r s u b j e c t t o r e i n s t a c o -
ment o r i s s u a n c e o f a new p e r m i t upon a p p l i c a ­
t i o n a s p r o v i d e d i n s e c t i o n 32*+. l o . " ( E m p h a s i s 
a d d e d ) . 

The f o r e g o i n g s e c t i o n o f t h e Code, t o w i t : 32^19, i n d i c a t e 
a l e g i s l a t i v e i n t e n t t o c r e a t e two m e t h o d s o f r e v o c a t i o n o f 
r e f u n d p e r m i t s . One method p e r t a i n s t o r e l o c a t i o n f o r v i o l a t i o n 
o f t h e f o l l o w i n g : 

"1 . U s i n g i n s u p p o r t o f a r e f u n d c l a i m a f a l s e 
o r a l t e r e d i n v o i c e . 

" 2 . f»iak i ng a f a l s e s t a t e m e n t i n a c l a i m f o r r e f u n d 
o r i n r e s p o n s e t o an i n v e s t i g a t i o n by t h e t r e a s u r e r 
o f a c l a i m f o r r e f u n d . 

"3* R e f u s a l t o s u b m i t h i s b o o k s and r e c o r d s f o r 
e x a m i n a t i o n by t h e t r e a s u r e r o r h i s a u t h o r i z e d 
r e p r e s e n t a t i v e . " 

S u c h r e v o c a t i o n f o r c a u s e , c a n n o t h o w e v e r , t a k e p l a c e u n t i l 
a f t e r r e a s o n a b l e n o t i c e o f t h e i n t e n t i o n t o r e v o k e and r e a s o n ­
a b l e o p p o r t u n i t y f o r t h e p e r m i t h o l d e r t o be h e a r d on t h e m a t t e r 

The o t h e r m e t h o d , and o f w h i c h wo a r e d i r e c t l y c o n c e r n e d 
i n t h i s o p i n i o n , i s a b s o l u t e , c e r t a i n , and i m p e r a t i v e , and 
i n v o l v e s m e r e l y e x e c u t i o n o f a s p e c i f i c d u t y on t h e p a r t o f 
t h e t r e a s u r e r , s u c h s p e c i f i c d u t y a r i s i n g f r o m a f i x e d and 
d e s i g n a t e d f a c t , t o w i t : n o n u s e o f a r e f u n d p e r m i t f o r a p e r ­
i o d o f one y e a r f r o m t h e d a t e o f i s s u a n c e . 

The same l 6 0 , 0 0 0 new p e r m i t numbers o f w h i c h you make men­
t i o n were g i v e n t h e i s s u a n c e d a t e o f J u l y 1* 1957- S e c t i o n 
32*+. 19, makes m a n d a t o r y r e v o c a t i o n o f t h o s e r e f u n d p e r m i t s 
u n d e r w h i c h no a p p l i c a t i o n f o r r e f u n d h a s been made d u r i n g t h e 
p e r i o d o f one y e a r f r o m s u c h d a t e o f i s s u a n c e , s u c h d a t e o f 
i s s u a n c e b e i n g , J u l y 1, 1957-

V e r y t r u l y y o u r s , 

CAF;,L H. PESCH 
A s s i s t a n t A t t o r n e y G e n e r a l 

C H P : k v r 
E n c l . 



r-ar, VEMIC-LI: FVFTTKZ 
1 . H. F. d o e s n o t 

m o t or f u e l u s e d i n o p e r a t i o n o r 
f e e d m i x e r s 

e x t e n d t h e r e f u n d f o r t a x e s p a i d on 
... u . p r o p e l l i n g o f t r u c k mounted 

and p e l l e t i n g mach i ne s . ( fj^£J^-£&fx^>JL« 

Merc?? veH&ies: n*et Mr trfv***-
Oum 

H o n o r a b l e ." . i . L. Abrahamson 
T r e a s u r e r o f S t a t e 
L O C A L 

."•ttns C» E. B o r g , S u p e r i n t e n d e n t 
M o t o r V e h i c l e F u e l 
( T a x R e f u n d D i v i s i o n ) 

Dear S i r : 

R e c e i p t i s a c k n o w l e d g e d o f y o u r l e t t e r u n d e r d a t e o f 
J u n e 9 7 l>'?9g a t t a c h e d t o w h i c h i o a l e t t e r f r o m t h e H o n o r ­
a b l e H a r o l d 0. F i s c h e r , S t a t o R e p r e s e n t a t i v e , G r u n d y C o u n t y 3 

Iowa u n d e r d a t e o f J u n o 3? 195>» 

The q u e s t i o n p r o p o u n d e d f o r o u r o p i n i o n i o a s f o l l o v / s s 

"House F i l e k- e x t e n d s -the r e f u n d o f m o t o r f u e l 
t a x t o i n c l u d e c o r n o h e l l e r s , t r u c k mounted 
f e e d g r i n d e r s and r o l l e r m i l l s . Does t h i s a l s o 
i n c l u d e t r u c k mounted f o o d m i x e r s and p e l l e t i n g 
m a c b i n e e ? " 

I n r e p l y t h e r e t o ; 

House F i l e L r , A c t s o f t h e 58th G e n e r a l A o s e n b l y , e n t i t l e d 
"An A c t t o p e r m i t t h e r e f u n d o f M o t o r F u e l Tax p a i d on Mo t o r 
F u e l u s e d i n c o r n s h e l t e r s and r o l l e r m i l l s and t r u c k mounted 
f e e d g r i n d e r s " amende S e c t i o n s 32*+. 17 and 32^.57, Code 1$?5£. 

W i t h t h c a e amendments i n s e r t e d t h e a f o r e s a i d s e c t i o n s w i l l 
r e a d a s f o l l o w s ? 

S e c t i o n j2h.l7) Code 195>& a s amended ( a m e n d a t o r y l a n g u a g e 
u n d e r s c o r e d ) w i l l r e a d : 

§ 7 - 7 - £ -



H o n o r a b l e M. L» Abrahamson J u n e 25, 1v5y 

"Any p e r s o n o t h e r t h a n a l i c e n s e e who s h a l l u s e 
m o t o r f u e l f o r t h e p u r p o s e o f o p e r a t i n g o r p r o ­
p e l l i n g f a r m t r a c t o r s , c o r n s h e l t e r s * r o l l e r m i l l s . , 
t r u c k mounted f e e d n r i n d e r s , * * * and h a v i n g 
p a i d t h e m o t o r f u e l t a x on t h e f u e l * * *, upon 
p r e s e n t a t i o n t o and a p p r o v a l by t h e t r e a s u r e r o f a 
c l a i m f o r r e f u n d be r e i m b u r s e d and r e p a i d t h e amount 
o f t h e t a x w h i c h t h e c l a i m a n t has p a i d on t h e g a l l o n -
age so usedo * * * * * * *." 

S e c t i o n 32^.57, Code 195<3 a s amended ( a m e n d a t o r y l a n g u a g e 
u n d e r s c o r e d ) w i l l r e a d s 

"3 ' ' M o b i l e m a c h i n e r y and e q u i p m e n t 1 s h a l l mean 
and i n c l u d e v e h i c l e s s e l f - p r o p e l l e d by an i n t e r n a l 
c o m b u s t i o n e n g i n e b u t n o t d e s i g n e d o r u s e d p r i m a r i l y 
f o r t h e t r a n s p o r t a t i o n o f p e r s o n s o r p r o p e r t y on 
p u b l i c h i g h w a y s and o n l y i n c i d e n t a l l y o p e r a t e d o r 
mo^ed o v e r a h i g h w a y s u c h a s c o r n s h e l t e r s - t r u c k 
mounted f e e d g r i n d e r s . , r o l l e r m i l l s , * * * * . 
The f o r e g o i n g e n u m e r a t i o n s h a l l n o t o p e r a t e t o 
e x c l u d e o t h e r v e h i c l e s w h i c h a r e w i t h i n t h e g e n e r a l 
t e r m s o f t h i s d e f i n i t i o n - ' M o b i l e m a c h i n e r y and 
e q u i p m e n t ' s h a l l n o t however i n c l u d e dump t r u c k s o r 
s e l f - p r o p e l l e d v e h i c l e s o r i g i n a l l y d e s i g n e d f o r t h e 
t r a n s p o r t a t i o n o f p e r s o n s o r p r o p e r t y on p u b l i c h i g h ­
ways and t o w h i c h m a c h i n e r y s u c h a s t r u c k mounted 
t r a n s i t m i x e r s , c r a n e s , s h o v e l s , w e l d e r s , a i r com­
p r e s s o r s , w e l l b o r i n g a p p a r a t u s , o r l i m e s p r e a d e r s , 
h a s b een a t t a c h e d . " 

We a r e , i n t h i s o p i n i o n , p r i m a r i l y c o n c e r n e d o n l y w i t h 
S e c t i o n 32**.17> Code 1953 a s amended, s i n c e t h i s i s t h e s e c t i o n 
d i r e c t l y b e a r i n g on t h e m a t t e r o f r e f u n d . 

The L e g i s l a t u r e h a s d e c l a r e d i n d i r e c t t e r m s t h a t r e f u n d 
i s a v a i l a b l e f o r f u e l t a x e s p a i d on mo t o r f u e l u s e d i n o p e r a ­
t i n g o r p r o p e l l i n g c o r n s h e l t e r s , r o l l e r m i l l s and t r u c k mounted 
f e e d g r i n d e r s . N o t h i n g i s l e f t t o i n f e r e n c e o r i m p l i c a t i o n . 

T h e r e f o r e , t h e r e f u n d i s n o t e x t e n d e d t o p e r s o n s o t h e r 
t h a n l i c e n s e e s f o r f u e l t a x e s p a i d on m o t o r f u e l u s e d i n o p e r a ­
t i n g o r p r o p e l l i n g t r u c k mounted f e e d m i x e r s and p e l l e t i n g 
m a c h i n e s . 

\ 



H o n o r a b l e iJL L» Abrahamson - 3 - J u n e 25, 1959 

T h i s c o n s t r u c t i o n f i n d s f u r t h e r s u p p o r t i n t h e c a s e o f 
Hindman v. Reaser« 2*+6 Iowa 1375, l o c . c i t . 1379, w h e r e i n o u r 
Supreme C o u r t , e n d o r s i n g t h e v i e w o f J o n e s v. Thompson* 2*+0 
Iowa 102*+, 38 N.W. 2d 672, s t a t e d : 

"'The o n l y l e g i t i m a t e p u r p o s e o f s t a t u t o r y c o n s t r u c ­
t i o n . . . i s t o a s c e r t a i n t h e l e g i s l a t i v e i n t e n t . 
Andvhan t h e l a n g u a g e o f t h e s t a t u t e i s so c l e a r , 
c e r t a i n and f r e e f r o m a m b i g u i t y and o b s c u r i t y t h a t 
i t s m e a n i n g i s e v i d e n t f r o m a mere r e a d i n g , t h e n 
t h e c a n o n s o f s t a t u t o r y c o n s t r u c t i o n a r e u n n e c e s ­
s a r y , b e c a u s e t h e r e i s no need o f c o n s t r u c t i o n . . . 
We n e e d n o t s e a r c h b e y o n d t h e w o r d i n g o f t h e s t a t u t e . ' " 

As p r e v i o u s l y s t a t e d , n o t h i n g h a s b een l e f t t o i n f e r e n c e 
o r i m p l i c a t i o n . The s t a t u t e i s c l e a r and a d m i t s o n l y t o t h a t 
m a c h i n e r y and e q u i p m e n t t h e r e i n e n u m e r a t e d . 

V e r y t r u l y y o u r s . 

CARL H. PESCH 
A s s i s t a n t A t t o r n e y G e n e r a l 

C H P : k v r 



r*m*&rvmTrt£-ie8&r^ S p e c i a l F u e l D i s t r i b u t o r _ U c e n s e - -
The Motor V e h i c l e F u e l Tax Law c o n t a i n s no p ro v i s i on s ~p'e r -

t a i n i n g t o S p e c i a l F u e l D i s t r i b u t o r s . .No l i c e n s e r e q u i r e d . / / ; 

J u n e 26, 1959 

H o n o r a b l e U» L. Abrahamson 
T r e a s u r e r o f S t a t e 
L O C A L 

A t t n : C a r l H. K r a u s e 
D i r e c t o r , 
f i l o t o r V e h i c l e F u e l Tax D i v i s i o n 

Dear S i r : 

R e c e i p t i s a c k n o w l e d g e d o f y o u r l e t t e r u n d e r d a t e o f 
J u n e . l ^ j 19S>9» w h e r e i n you r e q u e s t a w r i t t e n o p i n i o n on t h e 
f o l l o w i n g m a t t e r : 

" I f we h a v e i s s u e d a G a s o l i n e D i s t r i b u t o r ' s 
L i c e n s e , i s i t m a n d a t o r y t h a t we a l s o i s s u e 
t h e s a i d p a r t y a S p e c i a l F u e l D i s t r i b u t o r 
L i c e n s e * " 

I n r e p l y t h e r e t o : 

Tho o n l y r e f e r e n c e t o a d i s t r i b u t o r o f s p e c i a l f u e l i s 
t h a t w h i c h a p p e a r s ir» S e c t i o n 32LK 2&( 1) 5 Code 195&, t o w i t : 

"* *' , :J| i f a s p e c i a l f u e l d e a l e r o r u s e r i s 
a l s o a w h o l e s a l e d i s t r i b u t o r o f s p e c i a l f u e l a t 
a l o c a t i o n where s p e c i a l f u e l i s d e l i v e r e d i n t o 
t h e s u p p l y t a n k o f a m o t o r v e h i c l e , t h e m o n t h l y 
r e t u r n t o t h e t r e a s u r e r c o v e r i n g t h e l o c a t i o n 
n e e d n o t i n c l u d e i n v e n t o r y c o n t r o l d a t a c o v e r i n g 
b u l k s t o r a g e f r o m w h i c h w h o l e s a l e d i s t r i b u t i o n o f 
s p e c i a l f u e l i s made." ( E m p h a s i s a d d e d ) . 

. H o w e v e r , no p r o v i s i o n i s made f o r i s s u a n c e by t h e t r e a s u r e r 
o f a " S p e c i a l F u e l D i s t r i b u t o r L i c e n s e " . D i v i s i o n II o f t h e 
M o t o r F u e l Tax Law, s u c h d i v i s i o n o t h e r w i s e known a s t h e " S p e ­
c i a l F u e l Tax Law" e s t a b l i s h e s and r e q u i r e s l i c e n s e s o n l y f o r 
t h o s e p e r s o n s a c t i n g a s a s p e c i a l f u e l d e a l e r o r s p e c i a l f u e l 
u s e r a s d e f i n e d t h e r e i n . 

S9 - '7- 3 



H o n o r a b l e LI. L» Abrahamsn -2 - J u n e 26 9 1959 

A l t h o u g h a l i c e n s e i s r e q u i r e d f o r a p e r s o n t o a c t a s 
a d i s t r i b u t o r o f motor f u e l , s p e c i a l f u e l d o e s n o t i n c l u d e 
m o t o r f u e l a s d e f i n e d u n d e r D i v i s i o n I o f t h e Motor F u e l 
Tax Law, and t h e d i s t r i b u t o r l i c e n s e r e q u i r e m e n t s a r e n o t 
a p p l i c a b l e t o D i v i s i o n I I o f s a i d l a w . 

T h e r e f o r e , y o u r q u e s t i o n i s a n s w e r e d i n t h e n e g a t i v e . 

V e r y t r u l y y o u r s , 

CARL H. PESCH 
A s s i s t a n t A t t o r n e y G e n e r a l 

C H P ; k v r 



INSURANCES P o l i c y C a n c e l l a t i o n — " U n d e r H. F» 2 1 0 , foih G.A. 
t h e p h r a s e " r e c e i p t o f c e r t i f i e d o r r e g i s t e r e d m a i l i n g " r e f e r s 
t o t h e e n t r y made by t h e p o s t o f f i c e i n t h e company's c e r t i ­
f i e d o r r e g i s t e r e d m a i l book when t h e c a n c e l l a t i o n n o t i c e i s 
m a i l e d and d o e s n o t r e f e r t o a r e t u r n r e c e i p t o b t a i n e d by t h e 
p o s t o f f i c e f r o m t h e a d d r e s s e e upon d e l i v e r y o f s u c h n o t i c e . 

l&J-U* £ £k*t*u&, 2*"* A*****.; S 
JUNE 30, 1959 •• 

Mr. O l i v e r P. i-kmnett 
I n s u r a n c e C o m m i s s i o n e r o f J owe 
L O C U 

A t t n * Seuaual C« O r e b s u g h 
F i r s t d e p u t y 

iveor S i r s 

K e f e r e n c e i s made t o o u r r e c e n t c o n v e r s a t i o n r e l a t i v e 

t o H o use F i l a 210, A c t a o f t h e 5'dih G e n e r a l .l&esmbly, An A c t 

r e l a t i n g t o t h e c a n c e l l a t i o n o f i n s u r a n c e p o l i c i e s , w h i c h 

w i l l become e f f e c t i v e o n J u l y V o f t h i s y e a r . The a f o r e -

isrJe e c t afflonda ^ a c t i o n 5 l 5 » 8 l r e l a t i n g t o c a n c e l l a t i o n by 

t h e company o f p o l i c i e s o f i n s u r a n c e o t h e r t h a n l i f o ; eoc r 

a l s o emends s e c t i o n 5 lJ•29 r e l a t i n g t o c a n c e l l a t i o n o f f i r e ; 

t o r n a d o end h a i l s t o r r s j a s s o s - s m s n i p o l i c i e s - feith r e s p o c t t o 

th® manner i n w h i c h th© i n s u r a n c e company s h a l l n o t i f y th© 

i n s u r e d o f c a n c e l l a t i o n o f s u c h p o l i c i e s , t h e a c t p r o v i u z s % 

- - s e r v i c e o f n o t i c e i n w r i t i n g upon t h e 
i n s u r e d w h i c h n o t i c e ©hall f i K t h ^ d a t e o f c a n ­
c e l l a t i o n w h i c h s h a l l be n o t l o s s t h a n f i v e 4$yu 
a f t e r s e r v i c a o f s u c h n o t i c e . S u c h s e r v i c e o f 
n o t i c e may be made i n p e r s o n , o r by m a i l i n g t h e 

• n o t i c e t o th© i n s u r e d a t h i s p o s t o f f i c e a d d r e s s 
a s g i v e n i n o r upon th<& p o l i c y , o r t o s u c h o t h e r 
a d d r e s s n o t i c e o f w h i c h th® i n s u r e d s h a l l Neva 
g i v e n t o t h e company i n w r i t i n g - A p o s t o f f i c e 
d e p a r t m e n t j o.ft .of,, . c ^ r t Ifj^j p r ,r Qftft ^rsd 
mai U n a s h a l l be d<setn©« p r o o f o f r e c e i p t o f s u c h 
n o t i c e . * . H ( E m p h a s i s s u p p l i e d ) 



ttr. G l i d e r ?. 3«nn'jtt 

Th e q u e s t i o n *>.ri&ea w h e t h e r t h e " p o s t o f f i c e r e c e i p t o f 

c e r t i f i e s o r r e g i <>ter«3d m a i l i n g " t o w h i c h t h a a c t r s f v . r o moan u 

t h e e n t r y i n t h e c o m p a n y 1 u c e r t i f i e d o r r j ^ i s t a r e d m a i l book 

madt by t h e p o e t o f f i c e a t t h e t i m e th<.= n o t i c e i s m a i l e d o r 

w h e t h e r i t means © r e t u r n r e c e i p t o b t a i n e d f o r t h a company by 

t h e p o s t o f f i c e f r o w t h e i n s u r e d ©i t h e tis*© o f d e l i v e r y o f 

t h e n o t i c e . 

O r d i n a r i l y , a c h a n g e i n i h o l a n g u a g e °^ s s . t e t u t o i n d i ­

c a t e s an i n t e n t i o n t o c h a n g e i t s m e a n i n g . Hansen,., .y.T., J o>ya„, 

fc,rng.^ov^ent . L;ec» ^om^ B | T jh- £d 203* i n c o n s t r u i n g an A c t , 

t h e e v i l s o u g h t t o be r e m e d i e d i e t o be c o n s i d e r e d , d o n a s y« 

Punka1 bor«, 222 lowe 1031, 265 N v S . 157* E l k s v.. Conn* i £ 6 Iowa 

172 17J»-

T h * m e a n i n g o f t h e s t a t u t e s i n q u e s t i o n foftf,o,re amendment 

by t h e j U t h G e n e r a l A s s e m b l y was c o n s i d e r e d o n 'icy 6, l.V?8, by 

t h e Supreme C o u r t o f Iowa, i n t h s c a s e o f j i i i k e n vu N o r t h l a n d 

I n s u r a n c e pompanv. ^0 N 2d 29} i n w h i c h i t was h o l d t h s 

p r o v i s i o n f o r ' ' g i v i n g o f n o t i c e * * c o n t a i n e d i n t h e s t a t u t e p r ^ r 

t o amondment meant, a s t o t h e w o r d " g i v i n g " , t h a t t h e i n s u r e d 

s h a l l p e r s o n a l l y r e c e i v e t h e n o t i c e ©nd, a s t o t h e word " n o t i c e * * , 

he s h a l l r e c e i v e i t &o a s t o become a w a r e o f i t s c o n t e n t , and 

t h & t s u c h c o u l d n o t be s c c o m p l i s h o d by d e p o s i t i n g e document 

i n t h e n«il d i r e c t s t o t h * i n * " ™ * * 8 l a s t k n o w n ^ d r 3 S S * h e n 
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&1r. O l i v e r ?. B e n n e t t - j i ­

be had a c t u a l l y t h e r e a f t e r c h a n g e d a d d r a s s w i t h o u t n o t i c e t o 

t h e company. S u c h , t h e n , i s t h e m e a n i n g t h e l e g i s l a t u r e i n ­

t e n d e d , by a m e n d i n g t h e s t a t u t e , t o c h a n g e . Were t h e amend­

ment c o n s t r u e d t o r e f e r t o t h e r o t u r n r e c e i p t o b t a i n e d by t h e 

p o s t o f f i c e f r o m t h e a s s u r e d t h e r e w o u l d be no c h a n g e i n mean­

i n g a c c o m p l i s h e d b y v t h e amendment, I t f o l l o w s t h a t t h e p h r a s e 

" p o s t o f f i c e r e c e i p t o f c e r t i f i e d o r r e g i s t e r e d m a i l i n g " r e f e r s 

t o th© e n t r y made i n t h e c ompany's c e r t i f i e d o r r e g i s t e r e d 

m a i l book a t t h e t i m e o f m a i l i n g . 

T h a t t h e G e n e r a l A s s e m b l y was a w a r e o f t h e e v i l i s e v i ­

d e n c e d by t h e e x p l a n a t i o n a p p e a r i n g on t h e p r i n t e d House F i l e , 

a s f o l l o w s s 

" A l l f i r s and c a s u a l t y i n s u r e r s , i n c l u d i n g c o u n t y 
m u t u a l i n s u r a n c e a s s o c i a t i o n s , h a v e had d i f f i c u l t y 
o n o c c a s i o n i n s e c u r i n g an e f f e c t i v e c a n c e l l a t i o n 
o f an u n d e s i r a b l e r i a k . 

T h i s was made more d i f f i c u l t l a s t y e a r by a c o u r t 
i n t e r p r e t a t i o n o f Code s e c t i o n 5 l f ? - B l end 5 l B » 2 9 » 
U n d e r t h i s r u l i n g an i n s u r e r ha© an a l m o s t i m p o s ­
s i b l e b u r d e n o f p r o v i n g t h a t a n o t i c e o f c a n c e l l a ­
t i o n , a l t h o u g h d u l y m a i l e d t o a p o l i c y h o l d e r , was 
r e c e i v e d by h i m . 

T h e p r o p o s e d amendment p r o v i d e s t h e manner o f c a n c e l ­
l i n g end p r o v i n g c a n c e l l a t i o n by t h e i n s u r e r and 
p r o t e c t s t h e p o l i c y h o l d e r by r e q u i r i n g t h e i n s u r e r 
t o t a k e not© o f any c h a n g e o f a d d r e s s w h i c h t h e 
' p o l i c y h o l d e r g i v e s t o i t i n w r i t i n g . The amendment 
t e n d o t o c o n f o r m s e c t i o n 5>l!?*6l * i * h s e c t i o n 5 l 5 u S O , 
w h i c h h a s b een i n f o r c e f o r many y e a r s . * 1 

A l t h o u g h t h e p r i n t e d e x p l a n a t i o n i s n o t c o n c l u s i v e o f t h e 

i n t e r p r e t a t i o n o f t h e l a w , i t s e x i s t e n c e o n t h e b i l l i e e v i d e n c e 



Mr. O l i v e r P. 8 e n n a t t -k-

t h a t t h e members o f th© l e g i s l a t u r e were a d v i s e d o f t h e n a t u r e 

o f t h o e v i l s o u g h t t o be r e m e d i e d . T h a t t h e Supreme C o u r t 

r e l i e s t o some e x t e n t on s u c h e x p l a n a t i o n s a p p e a r s f r o m i t s 

s t a t e m e n t i n $&jy,$fori/i.o,s, i n d . D i s t . , v. ^rmstronff« 95 N.W. 2d 

215 a t page 522? 

"Our v i e w s on t h e e f f e c t o f t h i s new l a w a r e c o n s i s ­
t e n t w i t h t h e e x p l a n a t i o n p r i n t e d t h e r e o n when i n t r o ­
d u c e d i n t h e J S t h Q.A, W 

t t i s f u r t h e r n o t e w o r t h y t h a t , a l t h o u g h t h e m o a n i n g o f 

t h e p h r a s e i n q u e s t i o n w o u l d be c l e a r e r had t h e l e g i s l a t u r e 

e m p l o y e d p h r a s e o l o g y p e r m i t t i n g u s e o f t h e word " m a i l e d " 

r a t h e r t h a n " m a i l i n g " } by th© same t o k e n , an i n t e n t i o n c o n ­

t r a r y t o m a k i n g t h e n o t i c e e f f e c t i v e when m a i l e d c o u l d h a v e 

bean much more c l e a r l y e x p r e s s e d had t h e l e g i e l a t u r a u s e d 

t h e p h r a s e " r e c e i p t o f d e l i v e r y " . 

We a r e , t h e r e f o r e , o f th© o p i n i o n t h e r e c e i p t t o w h i c h 

House f i l e 210 r e f e r s i s t h e e n t r y made i n t h e c e r t i f i e d o r 

r e g i s t e r e d m a i l book a t t h e t i m e t h e n o t i c e i s m a i l e d . 

V e r y t r u l y yours,, 

L C A : k w r 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 



t — — C IVES fit)l> TO^fJS : '^Sicejji\r^mSMJ ff ^, 
Pallcercen In c i t i e s wi tfo estaDTTsheU Pol tctsren^s Pension Fund 
a r e not within tte coverage a f f o r d s by Chapter 65, Coaa or 
l ^ d , and s p e c i f i c a l l y Section ( ty^gTg^ £ fa'jo, 

JvJ> V 
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ir*r, is? 3 Ja-acs 
4r*(iaatria8 i&uiTii $si os*ar 

3tetc v f f l w 8uil<ff:)b 
L O C A L 

You h«v»j ®o&isS&£e$ tfts f o i icw»<i«j i K,uiry to t i i i s effivo;. 
"Ci ty *A* siiOS £2 t>ol fc©rue*ii p^ilSSOil fuild U.'ioer tiltit p r o v i * 
s t o w of &)$i>fc»r M l * Cods of 
•*Ar© City poi icewe«i» vtfio ar<s temporarily tiiMbloa* 
w i t f t M tii«3 afc«ia»$»Uo*i ootttsingy ine Station dS.tt2# €&xfcj a i J 

i ^ r « 

Soctia*'* » i s In p a r t i t a -part as follows; 
ftsflwo o f f i c e r s . Atiy p^ijtuas^i (eAUopc toos^s 

sSy~TawTT - • • - o^y o i l otiJar l a y o l l y ap-
pointed or didOE^o iaw-ai-jforciis^j officars» woo s««l 3 
sustain eci injury vvhiio p o r f o r & i ^ fc**s dutios of o 
iaw*«*«fi3>rcj,ig otfic«r ami frets wsys^s a r i s i n g ssyt 
sriii ttio course of his o f f i c i a l Oity, or estoloytadnt 
m «a is^-4iisirarciaa o f f i c & r , oocorae tai>j>Qrar« iv o« p4-r~ 
faangtitly p ^ a i c a i iy disabled , . • * and wr.^re tsi<a o f H -
&»r i s poJd f roic public f u ^ s t&fiponsatio}* S f ^ i i i «^ 
poisS out i f tfta ^&»crai ft* 10 of stau?. 4' 

Tiiis sue t i 0.1 of tne Coa® f i r s t # ^ n d a i Chapter 1?, 
Acts of tly& kijth G.A* ( U i 3 ) . At tftat tin© the pollce6*»ias 
pension fund subs t a n t i a l l y provi<fed for i n present 
Cfraptar ^10, £sx&s of Chapter ki^$ £00© of %$©s 

sujfcarscuSKS by prosesit Cl)dpt^r 4 t i f of in 1^3^ &y 
action of tho ̂ Sth G.A. Act* of tho 4 5 t h G« A.t D«tr« 
$̂ ssloii« Chapter 

/" 

\ 

'59-7-t 



Hr. £arS l\. ten** 

Other p$r&itt#»& Cod© auctions ara sat out &«IOWJ 

"o5«l To whsra not opplicablo« This chapter s n a i l »ot 
apply to3 

I • # • • 
st* • • * 
3« * • « 

As batman a municipal corporation* c i t y * or tow»»9 and any parson or parsons receiving any oonaflts undar* 
or who may ba e n t i t l e d to banofIts from* any *fIraman's 
pension fund* or 'pellcamen*3 pension fund* of any asunlc* 
ipa! corporation* c i t y or town* @KCapt volunteer riraraart 
and except as otherwise provided by law." 

IS Hospital ©xpenso. C i t i e s and towns s i i a i \ pr&* 
vida (hospital* nursing* and nodical attention f or tho 
ff^mtjors of tho p o i i c a and f i r e departments of such c l t i a s * 
whan injured whila In tha parforaanca of t h a l r dutlas as 
members o f such d«partraant* and tho cost of such hospital* 
nursing* and (radical attention thai I fea paid out of tb& 
appropriation f o r thu dapartmant to which such injured 
porson oolongs, provided that any amounts racsived fey 
such Injured parson under tho workmen** compansatlon \m$ 
of tha atafca* or from any othar source f o r such specif8o 
purposes* .shall be daductdd frora this amount pai<s oy such 
c i t y or tovm undar tho provisions of t h i s saction*" 
In th® Suprao* Court of lo«*a had occasion to discuss 

those sections In tho caso of U q l l v l a v. City of Sos Hfclra>a«r 

i U Iowa, 117* Aa c^tandad quotation from that case t&uld man 
to oa warranted* 

Appollant** p o s i t i o n i s that from duly 4, VMZ* 
at which %$m tho abova act becarao a f f a c t i v a * under the 
p l a i n and ordinary moaning of the !an@ua$a involvad* 
Harry O g l l v l a and h i s dapandants cam .undar tha opora-
t l o n of tha Compensation, bacausa ha was not a psnsionoo 
policeman and not within tha axcluoed c l a s s , 1 

"Wl th tho&s rules of construction for our guidance* 
l e t us examine tha statutes i n question to ascertain 
tfhathar there i s an Irracon c l l a b i a c o n f l i c t and whathor* 
undar a roasonabla construction* a f f a c t can not ba stvan 
to both. Tha statutory l a * r a i a t l v a to tha Policaman*s 
Mansion fund applias only to cjt»vy f*d ohfy jf l f l f t 



Mr. B, draws •3-

Undcr Suction 1361* Coda, l*«7t (Sc-ction d5*i(4}, Code -jf 
i^Sd) a pollgoman In such a c i t y Is o*ciudad from re^olv* 
f ng compensation undar tho vtorkrwon's Coftpansatlon Act* 
Section J4«i2» Code* 192? (Section d£.&«U Coda of 195d as 
asaandad}* s t a t i o n s policomon of a l l c l t i a s ana towns out 
©xcludos from i t s provisions * those pensioned undar th© 
pollcoman*s pm&im fund craated by law,* Thora ara many 
c i t i e s and tovms withi n tho conflnos of tha statu which 
do fiot h&m an organised pol lea daportH*»nt» and which 
not havsj a p o l i c s ^ t a n ^ pension fuod to which tho police-* 
raan ara ajcrpollad to contrlbuta* and from which tnay u f t 
raceivta oonaftt* To i I l u s t rata* i t i s tho duty of 
tha mayor* undar Section $634* Coda. 1227* to appoint 
such p o i i c a o f f i c e r s as may ha provided by ordinavico. 
A pol ICQ o f f i c e r H necessarily a policanian. from a -
careful reading of Section 14ia, Code, 12*7 (Suction 
Coda of l$5$ as as&nded)* I t Is e l oar titat anv pollco 
of f i ^ r or polteaman othor than those coming wi thin t$v* 
parenthetical exception therein ora e n t i t l e d to cotupenaa* 
t l o n , undar tha provisions of sa i d section. The tmceptloft 
rafars only to thosa pensioned under the Pollcomon's Pan* 
s i on Fums cr?jatad by law; that Is* thosa pol I cornea in 
c i t i e s which have an organized polico department ami a 
policeman's pension fund, under Section 6310, at sea of 
the Cod®. (Section 410.1. Coda of 195©). It i s quTta 
apparent that I t was the l a g l s l a t l v o Intent* by tha m~ 
actmant of Sactlon 1422* Cod®, 1927 (Suction b§.64* Code 
of i95d as asaended)* and by tha len^ua^a tharaln usod* 
to include within tha provisions of said statute thosa 
pol iceman i n c l t l a s and towns not having an organised 
pol lea daparbsant and a pol lagoon's pension fund* and to 
exclude from tho provisions of said statuta those police** 
n5©n In c i t i e s having ah organised Pol lea Oapertmeat end 
a rasultant vol learners (Mansion Fund to which they era 
r<squ I rod to contribute* and are banof i d a r i a s thereunder, 
By t h i s construction there Is no c o n f l i c t or fiMonsistency 
batwaen Paragraph 4 of Section 1361 (Section d5.l» Code-
of 1358), and Sactlon I4aa (Section $5,62, Coda of 195$ 
as emanoad)* and tha e f f e c t to bo given to both. 

aAppy51a*it also r a l las* i n support of h i s Goncontian* 
on Soction 632a of tho Coda* 1927 (Sactlon 410.Id* God«a 
of 1353), which 0ivas c l t l a s and towns authority to pro* 
vlda hospi t a l * nursing* and fnoaioai attention for Urn 
members of tho p o i i c a and f t r a departments of such c i t i e s 
when Injured white i n tha performance of t h a l r duties. efc<-.; 
and which provides *that any amounts racolvad by such i n ­
jured parson undar tha werteBen's cotEponsetlon law of tfrm 
stata * * * shal I bo deducted from the amount paid by 
such c i t y or town undar thy provisions of t h i s section.' 



H?. Earl danoo 

Tho o r i g i n a l enactment of such section i t fou<>d In Chapter 
153* 4uth G. A, Laws. I t nalther purport* to amend nor 
repeal any part of tha tolIcemen** pension Fund Law nor 
tha ortolan's Compensation Act* Since* as we hove seen* 
there are policemen In c i t i e s *nd towns not having an 
or sen I zed Police Oepart^ent and toUcemen1* fans Ion Fund* 
tha provisions of t h i s section era not In c o n f l i c t nor 
inconsistent with Parasraph 4 of Section 1361 of the Code* 
m? (Section 35.1, Coda of 1353)* 

"Wt» conclude that tho do ceased policeman during h i s 
I If at 1 ma was not e n t i t l e d to compensation under the Vfor&«* 
sien^s Camgxmsstteti Act, and that h i s dependant children 
are not now e n t i t l e d to an award under said act*' 1 

Tha 52nd G. A* In I§47 amended Section $5.62 to provide ̂  
as set out abova. Subsequent to t h i s In 1:157* In the case of 

M t t ftf finite, t i l l Yt -ftim> • ,,, 
36 Si.W. 2d 82$, She Supreme Court considered tha a f f e c t and 
intent of t h i s oaandment* The Court s s l d : 

HTha l a t e s t l e g i s l a t i v e change was inade by the 
General Ass^sbly In 1$*»7> Section 1422 had now becofte 
Section $S.©2, 1346 Code. Tha previous Section (25*62 was 
repealed and a complete new section was enacted i n l i e u 
thereof. I t ttf y f c n a c p f f ry,,, Iff„Wff?ff, Iht M l , W t f i l f f 
Hmp ft^Y,pff W p f i g t f - t w Wgtoses of 
c l a r i t y we w i i i quote the repealed provision and the n<&» 
provision* The provision repealed was* *appointed or 
elected l«w»enforcln<? o f f i c e r s who s h a l l * white In Una 
of duty o r from causes a r i s i n g out of or sustained whil<* 
i n the course of t h e i r o f f i c i a l er^loyment*'» Tha new 
provision is*, 'appointed or elected law*anforcln$ o f f l&ars* 
who s h a l l sustain an Injury whlla performing the duties of 
a law-enforelny o f f i c e r and from causes a r i s i n g out of and 
i n the course of h i s o f f i c i a l duty* or employment as a 
law*enforcins o f f i c e r * * . This Is the provision now e f f e c ­
t i v e as t& th® esses at bar." (Emphasis 9^ma) 

The question which you r a i s e and t h * question i n the 
JiiflWfft <jftf» wa» «©* raised i n the f ^ t j f r i f f a 
supra f o r the reason that neither the C i t y of Emnetsbura nor 
the C i t y of E s t h e r v l l t e had established a Policemen's ftsftston 
Fund pursuant to Chapter 411 or Chapter 4 l u , Code of 1953. 



>1r< A. 

Tfcure i s nothiflg in tlxt fcgmetsaurM case, supra* to i * i j i - ^ a t ^ 
m latent to overrule to Ps^l l y i a , ^a^o. a r t i c u l a r ! y since ttaa 
statutes and parts thereof considered to the jfoBetsbur^ ceso. 
supra* were not affected by tha "or^ diatt^e" c ^ s i d o r u e i n tbe 

In t!'*e ceso of Hao&an.y. fftateia JS 2o 555* th® m&fwv 

Court s^aln c^islderad Section eS.62 # Co*b of 13S*i» e«d the 
^ y s t s b y r ^ .oasfl. supra. Tte Court fch&na said: 

"The question of the Intent of %m leyJ$8atur©'©8 
to l i a b i l i t y o f the State of Iowa concerning Injury or 
death of taw enforcing o f f i c e r s was iiut again rat sec 
u n t i l 135? when the c o n s o l i d a t e cases of City of 
Cfintetsourg v. Sunn (City o f £s*h©rvilie v. Hocketc), 
Zk$ iowa „ . §6 a.w. 2d d23, carsae before-this Court* 
We held t n i t i n view of the action of tite 51st General 
- A s s a i l y h-i -5triki?ia the above quoted words as to ar» 
ra s t , pursuit* p e r i l and haxaro i t was the i a t ^ t i o n 
of the I s^fstature Ut^t any injury tffi death of a law 
enforcing o f f i c e r ar'islma outf fln*j i n tne course of 
the o f f l c a r ' s ewelywaant created woTitaen'sr compensation 
l i a b i l i t y on the part of the State* 

w A l though there Is no re l a t i o n s h i p of employer an© 
employee baiMeoft She State and fchs ̂ *a«^ o f f i c e r * the 
1 stature by special statutory provision lias aateblissuer 
l i a b i l i t y m the part of the State as to injury or doatis 
i n H as of duty. Chapters #5 and <i6 and the p r o n o u n c i n g s 
of t h i s court aa to woriayin's ccinpsansatton I ft private- • 
f w i i s t r y aaatwai c i p e l i t i es aapi» wi th equal force In 
connection witfl l i a b i l i t y of the -tate. l&aphasis adfcQ.i 
I era mil mmra that part of the p r o b t a involved In 

your question w@$ the seemingly Inadequate covered * f p o l i c e 
ir^n Injured i n the performance of o f f i c i a l duties but sustufiV* 
Ing Injuries oaly tunporary or p a r t i a l l y permanent i n nature* 
This problem* at least to the eaten? of temporary incapacity* 
was recognized'by the 53th G, A. In Senate F i l e 264* Acts of 
the S&fch 6. A. (Ci^apt^r 293* Acts o%- tho 5dth a. A . ) Temporary 
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in c a p a c i t y i s now w i t h i n the p r o v i s i o n s f o r b e n e f i t s under 
Chapter 411. The l e g i s l a t u r e thus has recognized the d i f f e r ­
ence i n coverage between Chapter 411 and Chapter 85* Code of 
1958. 

I am therefore of the o p i n i o n that policemen in c i t i e s 
w i t h e s t a b l i s h e d Policemen's Pension Fund are not w i t h i n the 
coverage afforded by Chapter 85# Code of 1958, and s p e c i f teal 
S e c t ion 85.62. 

Yours very t r u l y , 

JHG:mmh5 

JAMES H. GRITTON 
A s s i s t a n t Attorney General 



H. F. 125, 58th G. A., a u t h o r i z i n g an increase in levy f o r the county 
o r d i n a r y fund and l i m i t i n g the extent of the increase, and S. F. 104, 
5oth G. A., removing tha l i m i t a t i o n to the court expense fund levy, are 
not in c o n f l i c t and both s t a t u t e s are operat Ive. f „. , ~J~ 

J u l y 6, 1959 

Mr. Ray Hanrahan 
Polk County Attorney 
Room 406 Court House 
Des Moines, Iowa 
Dear S i r : 

This w i l l acknowledge r e c e i p t of yours of the 30th u l t . 
in which you submitted the f o l l o w i n g : 

"The l a s t session of the L e g i s l a t u r e passed a 
b i l l known as H. F. 125 which provides that 
counties whose o r d i n a r y o p e r a t i n g expenses could 
not be covered by a two m i l l tax l e v y , could 
increase that levy f o r the years 1959 and i960 
by l e v y i n g an a d d i t i o n a l tax of two m i l l s . 
"The b i l l a l s o provides that counties with an 
assessed v a l u a t i o n of $26,000,000 or more 
wherein s a i d a d d i t i o n a l tax i s l e v i e d could 
not increase the t o t a l levy in d o l l a r s f o r a l l 
county purposes by more than two per cent of 
the greater of the two preceding t o t a l annual 
l e v i e s f o r a l l county purposes. 
"The L e g i s l a t u r e a l s o passed a b i l l known as 
S. F. 104 p e r t a i n i n g to the Court Expense Fund, 
which b i l l removed the 3/8 m i l l l i m i t a t i o n on 
the Court Expense Fund, and provides that coun­
t i e s may levy as needed f o r the operation of 
i t s c o u r t s . 

"We would l i k e f o r you to analyze the two b i l l s 
in conjunction with each other and give us your 
o p i n i o n on the f o l l o w i n g question: 
"Does the 2% l i m i t a t i o n p r e v a i l regardless of 
the p r o v i s i o n s of S. F. 104 which removes the 

- c e l l i n g from the Court Expense Fund or may the 
county levy the necessary mi 1lage to operate 
the courts without regard to H. F. 125?" 

5 7 - 7 - 7 
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In r e p l y thereto 1 advise as f o l l o w s . Without an e x h i b i t 
of H. F. 125 in terms, i t i s s u f f i c i e n t f o r the conclusion U&re 

reached to r e f e r to Section 1 of the House amendment to the 
foregoing named f i l e which amended Section W>.9(2), Cods 1953, 
as f o i l o w s : 

"Should the levy f a i l to provido adequate funds 
f o r o r d i n a r y county revenue, then the board of 
s u p e r v i s o r s of any county may, f o r the years 
1959 and I960 o n l y , levy an a d d i t i o n a l tax f o r 
o r d i n a r y county revenue not t o exceed two (2) 
m i l l s , * * *.)( 

And such i s the language of the e n r o l l e d h i l l . That the a d d i ­
t i o n of the two sniH tsK t h e r e i n provided for was to increase 
the o r d i n a r y county revenue as p l a i n l y s t a t e d in the e n r o l l e d 
b i l l i s confirmed by the e x p l a n a t i o n attached to H. F. 125 9 in 
terms'as f o l l o w s : 

"This biVi wou3d permit co u n t i e s to levy an 
a d d i t i o n a l tax not to exceed 2 m i l l s f o r 
o r d i n a r y county revenue i f i n s u f f i c i e n t funds 
are produced f o r such purpose by the maximum 
levy p r e s e n t l y permitted under the p r o v i s i o n s 
of s e c t i o n kkk*S of the Code. However, no 
such a d d i t i o n a l levy could be made unless ad­
vance approval f o r such levy i s secured from 
both the s t a t e c o m p t r o l l e r and the s t a t e a u d i ­
t o r . The b i l l a l s o repeals tho p r o v i s i o n per­
m i t t i n g counties with a p o p u l a t i o n between 
35,000 and 4C,000 In which a United States 
Government ordnance p l a t i s l o c a t e d to levy 
an a d d i t i o n a l 2 m i l l s f o r o r d i n a r y county pur­
poses i f such levy be approved by the s t a t e 
c o m p t r o l l e r . This p r o v i s i o n i s now unneces-

" sary." 

H. F. 122, S^tft Ganeral Assembly, which st r u c k by amend­
ment the levy l i m i t a t i o n s contained in Sec. Wy.10, Cods 135^» 
contains t h i s e x p l a n a t i o n : 
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"In most counties the funds a v a i l a b l e from 
o r d i n a r y county revenue (county general fund) 
are not adequate to take care of even the 
normal court expense. When an expensive t r i a l 
occurs in a county, the three-quarter m i l l l a -
lowed f o r court expense l i k e w i s e proved inade­
quate to cover the a d d i t i o n a l expenses incurred. 
The county i s required to pay these costs so 
they must issue bonds which only add a d d i t i o n a l 
expense to the county. By removing the three-
quarter m i l l l i m i t a t i o n i t w i l l a l l o w the 
county to levy s u f f i c i e n t funds to meet t h e i r 
court expense." 

S. F. 104 Js the same as H. F. 122, and was on A p r i l 7, 
1959, s u b s t i t u t e d f o r H. F. 122 (see House J o u r n a l , page 1176), 
and S. F. ]Qk contains the same explanation as was attached 
to H. F. 122. C l e a r l y from t h i s record the intent of the 
L e g i s l a t u r e i s c l e a r that i t d i s t i n g u i s h e d between H. F, 125 
and S. F. 104; that H. F. 122 was concerned and was a l i m i t a ­
t i o n imposed upon the increase of the o r d i n a r y county revenue? 
w h i l e at the same time by the removal of the l i m i t a t i o n f o r the 
court expense fund i t recognized that the funds a v a i l a b l e from 
the o r d i n a r y county revenue, being the County General Fund, 
might be inadequate and therefore the removal of the l i m i t a ­
t i o n of the court expense fund was intended and so confirmed 
by the adoption of S. F. 104. Thus i t would appear that 
n e i t h e r ambiguity nor c o n f l i c t between the two acts e x i s t s . 
In that s i t u a t i o n the r u l e that when the l e g i s l a t i v e i n t e n t 
i s c l e a r l y expressed, i t i s the duty of the court to so con­
s t r u e the s t a t u t e as to give f o r c e and e f f e c t to such in t e n t 



Mr. Ray Hanrahan - 4 - J u l y 6, 1359 

i s a p p l i c a b l e . See Callaghan's Iowa Digest, t i t l e S t a t u t e s , 
paragraph 72, and Callaghan's Supplement, t i t l e S t a t u t e s , l i k e ­
wise paragraph 72. 

Even without the p l a i n i n t e n t of tha L e g i s l a t u r e as 
expressed by these separate s t a t u t e s , i t would seem that they 
both would be o p e r a t i v e under the f o l l o w i n g r u l e announced in 
the case of Eckerson v. C i t y of Pes Moines, 137 Iowa 452, 439, 
where St i s s a i d : 

n * it * Repeals by i m p l i c a t i o n are not favored, 
and only where we are d r i v e n thereto by the 
n e c e s s i t i e s of the s i t u a t i o n do we hold that a 
repeal has taken p l a c e . R a i l r o a d L y . Supervisors, 
67 Iowa 139» Larobe v. McCoTmlck, 116 Iowa V&S'J 
E s p e c i a l l y where the two a c t s supposed to be in 
c o n f l i c t were enacted by the same General As­
sembly, they should be so construed as to give 
e f f e c t to each i f that i s reasonably p o s s i b l e . 
White v. MeadyMIe, 177 Pa. 643 (33 A t l . 695, 
34 L. R. A. Mj'j Hawes v. F l e l g h l e r , 87 Minn. 
319 (92 H. W. 223); H Lewis S t a t u t o r y Con­
s t r u c t i o n , s e c t i o n 268. * * * H 

And the same r u l e was s t a t e d in the f o l l o w i n g language in the 
Hawes case c i t e d in support of the Iowa r u l e , t o - w i t : 

"This i s in harmony with the r u l e that repeals 
by i m p l i c a t i o n are not favored, and r e c o n c i l e s 
a seeming c o n f l i c t between two l e g i s l a t i v e a c t s 
passed so c l o s e together that i t would seem 
as i f they were intended t o harmonize with each 
o t h e r . " 
I am t h e r e f o r e of the o p i n i o n that both H. F. 125 and 

S. F. 104 are o p e r a t i v e and that t h e r e f o r e the County may levy 
the necessary m i l l a g e to operate the courts in accordance with 
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S. F. 104 without regard to the p r o v i s i o n s of H. F. 125. 
Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

OS:MKB 



S. F. 113, 53th G. A., r e v i s i n g Ch. 3 ^ Code l ^ C , i n t e r p r e t e d to 
intend (1) county h o s p i t a l p a y r o l l s are not required to-be published 
in o f f i c i a l county newspapers; (2) o f f i c i a l signatures upon warrants 
may be imposed by stamp or other mechanical device; (3) employees of 
the h o s p i t a l who handle funds are required to be bonded; (k) there 
appears to be no l i m i t a t i o n on the amount of d e p r e c i a t i o n that can ba 
taken f o r a d e p r e c i a t i o n fund; (5) claims of tru s t e e s f o r personal 
expenditures and a l l other u n l i q u i d a t e d claims and claims f o r fees 
and compensation are required to be duly v e r i f i e d by oath or a f f i ­
d a v i t of the claimant; (6) there is no s t a t u t o r y requirement f o r 
f i l i n g d u p l i c a t e claims in the county court house. Claims of t r u s t e e s 
are required to be f i l e d with the se c r e t a r y of the board; (7) S, F. 
119, 53th G. A., is not r e t r o a c t i v e and property p r e v i o u s l y accepted 
by c i t y h o s p i t a l by g i f t , e t c . , is not subject to s a l e as provided 
in the foregoing a c t . ^ ' y ^ . , ^ £ (Mb**, Jftdcco^ 7/7/Sj)#5?. 



J u l y 7. 13i3 

Hon. Chet B. Akers 
Au d i t o r of State 
B u i 1 d 1 n g 
A t t e n t i o n : Mr. Earil C. Holloway 
Pear S i r : 

This w i l l acknowledge r e c e i p t of your l a t t e r in which 
you submitted the f o l l o w i n g : 

"We have received the f o l l o w i n g questions sub­
m i t t e d by Attorney Ray Johnson who i s legal 
a d visor f o r tho h o s p i t a l a s s o c i a t i o n , regard­
ing the new county h o s p i t a l laws, Senate F i l e 
113: 

"1. Js th^re any requirement that p a y r o l l s 
be published in the o f f i c i a l county newspapers. 
3 ,2. May a rubber stamp or some other mechani­
c a l device be u.:ed f o r the s i g n i n g of warrants 
to s i m p l i f y the mechanical procedures involved 
t h e r e i n . 

"3» i s there any a u t h o r i t y f o r bonding em­
ployees of the h o s p i t a l who handle funds. 
"4. Is there any l i m i t a t i o n on the amount of 
d e p r e c i a t i o n chat can be taken. 
"5. i s jI necessary that a l l claims and b i l l s 
be n o t a r i s e d . 
"6. Is there a n e c e s s i t y to f i l e d u p l i c a t e 
claims at the county court house. 
" I I . CITY HOSPITALS 
" I . May c i t y h o s p i t a l s now dispose of g i f t s 
which were given to the t r u s t e e s p r i o r to the 

Sf- 7- Z 
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time that they had a u t h o r i t y to accept the g i f t s 
without the approval of the c i t y c o u n c i l . 
"We would l i k e to have an o p i n i o n covering 
these questions as the h o s p i t a l s w i l l be asking 
f o r the Segal procedure." 
In r e p l y thereto I advise as f o l l o w s . 
I. (1) in answer to your question #1 I would advise you 

that in my op i n i o n there i s no requirement that the p a y r o l l of 
the county h o s p i t a l be published in the o f f i c i a l county newspaper. 
A p r i o r o p i n i o n of the Department r e q u i r i n g such p a y r o l l s to be 
published was based upofi Section 347.12 which provided that the 
funds of the county h o s p i t a l should b-i paid out only upon itfar-
r s n t s drawn by th.;- County Auditor by d i r e c t i o n of the Board of 
Superviso r s . The foregoing method of d i s b u r s i n g county h o s p i t a l 
».v2n«y was changed by the 3'3th General Assembly and now Section 
347*12 provides that zh& County Treasurer s h a l l r e c e i v e and d i s ­
burse a i l funds undar the c o n t r o l of the board of t r u s t e e s ^ the 
same to be paid out only upon warrants drawn by the secretary of 
the Board of Trustees and countersigned by tne chairman of the 
Board of Trustees a f t e r the c l a i m f o r which the same i s drawn 
has been c e r t i f i e d to bo c o r r e c t by the s a i d Board of Trustees. 

(2) In answer to your question #2 5 would advise you 
that according to an opinion of t h i s Department issued January 21, 
1946, and appearing in the Report f o r 1946 at page 133» the s i g ­
nature of the se c r e t a r y of the Board of Trustees and the counter­
s i g n a t u r e of the chairman of the Board of Trustees upon warranto 
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payable by the County Treasurer may be a f f i x e d by stamp or 
other mechanical means so long as the instrument used i s in 
the general posssssion and c o n t r o l of the secretary ar the c h a i r ­
man of the Board end such stamp or ether iuschanical .r.easis JS 
a p p l i e d by the sec r e t a r y or the chairman by himself or by another 
with the a u t h o r i t y of the se c r e t a r y and of tha chairman and i s 
intended by the se c r e t a r y and the chairman to c o n s t i t u t e t h e i r 
separate s i g n a t u r e s . 

(3) In answer to your question #3 3 would advise you 
that according to Section 64.15, Code 1955, as amended by 
S. 201, 53th General Assembly, c l e r k s and c a s h i e r s of county 
h o s p i t a l s are required to be bonded. This would include the 
bonding of employees who handle h o s p i t a l f u n i l s . 

(4) In cn:;wer to your question #4 1 would advise you 
that according to Section 347.14 as emended by Section 6 of 
S. F. 113, Acts of the 5oth General Assembly, a fund f o r de p r e c i a ­
t i o n may be e s t a b l i s h e d by the Trustees but there appears to he 
no l i m i t a t i o n on the amount of d e p r e c i a t i o n that can be taken. 

(55 in answer to your question #5* claims of Trustees 
f o r expenditures made f o r h i s personal expenditures s h a l l be 
itemized and v e r i f i e d by oath by each such Trustee, in a d d i t i o n , 
according to Section 331.21, Code 1958, a l l u n l i q u i d a t e d claims 
against counties and a l l claims f o r fees or compensation are 
required to be duly v e r i f i e d by the a f f i d a v i t of the claimant. 
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( 6 ) In a n s w e r t o y o u r q u e s t i o n #6 t h e r e a p p e a r s t o be 

no . r f c a t u t o r y r e q u i r s m e n f c f o r f i l i n g d u p l i c a t e c l a i m s i n t l v ; 

C o u n t y c o u r t h o u s e o r w i t h any o f f i c i a l t h e r e o f . C l a i m s o f t h e 

T r u s t e e s a r e r e q u i r e d t o be f i l e d w i t h t h a s e c r e t a r y o f t h e 

B o a r d . 

H . ( 1 ) In answer t o y o u r q u e s t i o n -1] ! w o u l d a d v i s e 

you t h a t a c c o r d i n g t o S. F. 113, 5^th G e n e r a l A s s e m b l y , a u t h o r ­

i t y I s g r a n t e d t o t h e $ o a r d o f T r u s t e e s o f s c i t y h o s p i t a l t o 

a c c e p t p r o p e r t y by g i f t , d e v i s e , b e q u e s t , o t h e r w i s e ; aad, i f 

s a i d b o a r d deems* i t a d v i s a b l e , may, a t p u b l i c s a l e , s e l l o r e x ­

c h a n g e any p r o p e r t y so a c c e p t e d upon a c o n c u r r i n g v o t e o f a 

m a j o r i t y o f a l l rceft'oers o f the boar-J of h o s p i t a l t r u s t e e s , and 

a p p l y t h e p r o c e e d s t h e r e o f , o r p r o p e r t y r-^c-aived i n e x c h a n g e 

t h e r e f o r , t o any l e g i t i m a t e h o s p i t a l p u r p o s e . » am o f t h o 

o p i n i o n t h a t t h e f o r e g o i n . j i s p r o s p e c t i v e a<;<3 n o t r e t r o a c t i v e , 

a n d f o r t h a t r e a s o n t h y a n s w e r to y o u r q u e s t on i s i n t h e n e g a -

t i! . 

V e r y i r - ' i ; VOLTS, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y G e n e r a l 



Dedication of 60 foo t rdadway w h i l e s t a t u t e f i x i n g width thereof 
at 66 f e e t unless otherwise f i x e d , as provided in 515 and 516, 
in the 1851 Code, was a d e d i c a t i o n of a roadway of 66 f e e t , not­
withstanding the 60 f e e t terms of the d e d i c a t i o n , f^f^^a £/ •-•«? T 

Mr. H. K. Roggensack 
Clayton County Attorney 
Elkader, Iowa 
My dear Roggy: 

1 have y o u r i -of the 7th Inst. In which you submitted the 
fo llowing? 

"In 1856 a 30 f t . s t r i p was deeded, from what Is 
now * * * farm, f o r a wagon road. Later In 1865 
a road was e s t a b l i s h e d and s t i l l l a t e r r e - l o c a t e d 
and e s t a b l i s h e d again in 1867 and in both estab­
lishments of the road, there was no width s p e c i ­
f i e d . In the previous Codes of Iowa was a sec­
t i o n of tha law v^tlch s t a t e d t h s t when a road 3s 
e s t a b l i s h e d and no width i s s p e c i f i e d , the road 
i s 66 f t . wid«s. I have had occasion to trace 
t h i s through the various codes, c l e a r back to 
1860. Tha sane, however, i s not longer in the 
two most recent Codes of Iowa and f o r some rea­
son or other, the L e g i s l a t u r e has apparently r e ­
pealed t h i s s e c t i o n . 

"The owners are t a k i n g the p o s i t i o n that s i n c e 
the o r i g i n a l deud o f f of t h e i r property was f o r 
a 30 f t . roadway, the road i s t h e r e f o r e i t h e r 
30 f t . wid-s or i f another 30 f t . was taken from 
the a d j o i n i n g t r a c t , that the road would then 
be 60 f t . wide. The County Engineer f e e l s that 
t h i s road i s 66 f t . wide s i n c e no width was men­
tioned at the time of the e s t a b l i s h n e f l t of t h i s 
road. 
" W i l l you k i n d l y $5ve us your opinion as to 
whether or not t h i s Is a 60 f t . road or a 66 f t . 
road." 
'In r e p l y thereto I would advise you that in my op i n i o n 

t h i s road i s 66 f e e t wide. My reason f o r t h i s conclusion i s 

/3c 
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based upon the f a c t that the s t a t u t e to which you r e f e r , 
"306.2 l/ldsh. Roads h e r e a f t e r e s t a b l i s h e d unless 
otherwise ?sked by the board, s h a l l be at l e a s t 
s i x t y - s i x f e e t wide, and In no case les s than 
f o r t y * w i t h i n these l i m i t s they may be increased 
or diminished i n w i d t h , a l t e r e d in d i r e c t i o n , or 
vacated, by pursuing the course p r e s c r i b e d in 
t h i s chapter. ; 

l a s t appeared in tha \$$Q, Code but was repealed by the 54th 
Sensral Assembly, Chapter 103. At the fcias of the e s t a b l i s h ­
ment of t h i s road, nowhere appearing In your l e t t e r that the 
road had been otherwise s p e c i a l l y d i r e c t e d , as a matter of 
s t a t u t e i t was a road 06 f e e t wide at the time i t was e s t a b l i s h 
S<2';5 the case of j'icksor. v. Cavis County, 20 3 iowa 741, 205 M» V; 
4 j v , which adopted the reasoning of the foregoing as f o l l o w s ; 

"The record in t h i s case shows t h a t , when the 
new road was e s t a b l i s h e d , no reference was mads 
to i t s width, i t i s unnecessary, in the estab­
lishment of a road under our law, to r e c i t e the 
width of thts road, f o r the reason that the width 
of the road i s determined by s t a t u t e , unless 
otherwise f i x e d by the e s t a b l i s h i n g body, 
quinn v. 3aa$e, 133 Iowa 426, 114 K, W. 205; 
Siglow v, i U t t e r , 131 Iowa 213, IDS M. W. 218. 
Under this r u l e i t f o l l o w s that t h i s new road, 
having been e s t a b l i s h e d a f t e r the Code of 1851 
went in t o o p e r a t i o n , i s 66 f e e t i n width. The 
p l a i n t i f f s , however, i n s i s t that through the 
bygone years the p a r t i e s in the neighborhood 
and some of tha engineers have t r e a t e d t h i s road 
as a 60-foot road; that fences have been con­
s t r u c t e d by various landowners along the road, 
w i t h a l e s s width than 66 f e e t at other p l a c e s , 
and that by reason thereof the p u b l i c a u t h o r i ­
t i e s have acquiesced in h i s narrowing of the 

- road, and are estopped from now c l a i m i n g the 
road t o b& 66 f e e t in width. This question has 
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been befora th5s court so of t-^n tftr.t v/o dcsera J t 
unnecessary t s do more than c i t e scina of the 
cases. ttuinn v. 3aage, supraj Biglovi v. R i t t e r , 
supra; Lacy v. Oskaloosa, 14s Iowa 7Q-1s, 121 J1}. W. 
542, 33 L. R. A.„ N. 5., 353; Johnson v. Shenan­
doah, 153 Iowa 592, 133 M. W. 7613 !<uehl v. Town 
of Bettendorf, 179 Iowa i , 161 M. 28j Si d w o l l 
v. McCuen, 133 Iowa 633» 166 V/. j G j j Pine v. 
Reynolds, 137 iowa 373. 174 M. W, 21",?, 6 A. L. R. 
1206; Webstar County v. Casern ? i a s t s r Co., 138 
Iowa 1153, \pi H. W. 5S3? Langlo v. Srauch, 193 
Iowa 140, 185 N. W. 23. The h o l d i n g of these 
cases i s that no encroachment on a hIghv-^y by 
fences or by other means i s l e g a l i s e d by the 
lapse of tS;ns. The use of lo s s than the f u l l 
width of t;te rocid does not deprave tha p u b l i c of 
i t s r i g h t to usu of the e n t i r e wsdcls when the 
exigency .^akes i t necessary or d e s i r a b l e , and 
the f a c t fiMv'c stoora may be ajapSs r.?Oi.i f o r the 
present t r a v e l **]11 not prevent wis proper author­
i t i e s frara rom-aving fences or ^fchcr o b s t r u c t i o n s 
from withlyj the l a g c l l i m i t s of the highway." 

Very t r u l y y^urs, 

F i r s t A s s i s t a n t Attorney Ga^eral 



x t t s o g A f l j a e : chanty vehicic<~~~~ 
C... SWA, Code 1958, does not aut h o r i z e covering by insurance 1 i abi 15 ty 
of the county a r i s i n g out of accident in the performance of i t s d u t i e s 
by i t s agents. County motor v e h i c l e l i a b i l i t y insurance on v e h i c l e s 
owned by the county may not be increased to the 1 imits of *hx Ch. 517A 
but i f the awn«Kx;Lsxux v e h i c l e i s used l i a b i l i t y insurance to the l i m i t 
of Ch. 517A m a y be p u r c h a s e d . ^ ^ ^ ^ , 

J u l y 3. 1953 # Sf - 7~/£ 

Mr. Martin D. L e i r 
Scott County Attorney 
Davenport, Iowa 
Dear S i r : 

Reference i s herein made to yours in which you s u b m i t t e d 

the f o l l o w i n g : 
!,The o p i n i o n of your o f f i c e Is requested as to 
the extent that the r e c e n t l y enacted Section 
517A.1 of the 1953 Code of Iowa permits a county 
board of super v i s o r s to procure and pay f o r 
l i a b i l i t y insurance. 
"1. Does s a i d Section 517A.1 a l l o w the county 
board of super v i s o r s to procure l i a b i l i t y i n ­
surance w i t h i n the l i m i t s s et f o r t h In s a i d 
s e c t i o n i n s u r i n g the county as w e l l as Its o f ­
f i c e r s and employees against l i a b i l i t y in con­
nection w i t h a l l county o p e r a t i o n s ; i . e., 
court house, J a i l s , other county s t r u c t u r e s 
and premises, road b u i l d i n g , b r i d g e s , automo­
b i l e s , t r u c k s , graders and other machinery. 
It would seem that the words ' p r o p r i e t a r y func­
t i o n s ' in s a i d s e c t i o n are a l l I n c l u s i v e and 
would include a l l county operations and proper­
t y . 
"2. i t i s to be noted that s a i d s e c t i o n a l s o 
includes the words 'not otherwise authorized'. 
Section 332.3(18) p r e v i o u s l y enacted provides 
f o r the county to purchase l i a b i l i t y insurance 
against l i a b i l i t y on the part of c e r t a i n coun­
ty employees but does not provide f o r i n s u r i n g 
against l i a b i l i t y of the county. If the answer ' 
to paragraph 1 Is In the a f f i r m a t i v e i s the 
a u t h o r i t y contained In Se c t i o n 517A.1 in any 
manner l i m i t e d by reason of Se c t i o n 332.3(18). 
In other words can the county now r a i s e the 
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l i m i t s on insurance p r e v i o u s l y purchased pursuant 
to Section 332.3(18) to that provided f o r in Sec­
t i o n 517A.1 and a l s o in connection therewith ex­
tend the coverage of s a i d p o l i c i e s to include 
and insure against l i a b i l i t y on the part of the 
county. 

"3. In connection w i t h the purchase of l i a b i l i t y 
insurance and in view of the general law of 
so procured contain waiver of governmental im­
munity c l a u s e s . " 
"Your op i n i o n i n connection w i t h the above matter 
w i l l be g r e a t l y appreciated. 
In r e p l y thereto I advise as f o l l o w s ; 
1. Insofar as your question #2 i s concerned, I enclose 

herewith copy of o f f i c i a l o p i n i o n issued June 28, 195}', to 
Mr. W i l l i a m S. Sturges, Plymouth County Attorney, which provides 
answer ther e t o . 

2. Insofar as your question ;V1 5s concerned, 3 would 
advise that Section 517A.I, Code 1953, provides the f o l l o w i n g ; 

" A u t h o r i t y to purchase. A l l s t a t e contnissions, 
departments7~~boards and agencies and a l l com­
miss i o n s , departments, boards, d i s t r i c t s , muni­
c i p a l c o r p o r a t i o n s and agencies of al1 p o l i t i ­
c a l s u b d i v i s i o n s of the s t a t e of Iowa not other­
wise authorized are hereby authorized and em­
powered to purchase and pay the premiums on l i a ­
b i l i t y , personal i n j u r y and property damage i n ­
surance covering a l l o f f i c e r s , p r o p r i e t a r y func­
t i o n s and employees of such p u b l i c bodies, i n ­
c l u d i n g volunteer firemen w h i l e in the perform­
ance of any or a l l of t h e i r d u t i e s i n c l u d i n g 
o p e r a t i n g an automobile, t r u c k , t r a c t o r , 

'machinery, or other v e h i c l e s owned or used by 
s a i d p u b l i c bodies, which insurance s h a l l i n ­
sure, cover and p r o t e c t against i n d i v i d u a l 

governmental 
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personal, corporate or quasi corporate l i a b i l i t y 
that s a i d bodies or t h e i r o f f i c e r s or employees 
may incur. 
•'The amount of insurance that s a i d commissions, 
departments, boards and agencies may purchase 
s h a l l not exceed ten thousand d o l l a r s f o r 
property damage or twenty-five thousand d o l l a r s 
f o r personal i n j u r y or death of one person, and 
subject to s a i d l i m i t f o r one person, f i f t y 
thousand d o l l a r s f o r personal i n j u r y or death 
of more than one person, a r i s i n g out of a s i n g l e 
a c c i d e n t . " 
This does not authorize the covering of the l i a b i l i t y 

of the County a r i s i n g out of County operations by insurance. 
However, by i t s terms i t does cover the l i a b i l i t y of County 
o f f i c e r s and employees of a County a r i s i n g out of accidents in 
the performance of any or a l l d u t i e s , i n c l u d i n g accidents a r i s ­
ing out of the operation of an automobile. I do not regard the 
f a c t that the Insurance w i l l cover p r o p r i e t a r y f u n c t i o n s would 
i n d i c a t e that coverage of the l i a b i l i t y of a County I t s e l f was 
intended to be included in t h i s a c t . As a matter of f a c t , the 
County has few p r o p r i e t a r y f u n c t i o n s . I t s f u n c t i o n s f o r the 
most part are governmental. Including the County in the protec­
t i o n of i t s l i a b i l i t y was not intended. The explanation of 
H. F. 364 attached to the b i l l s t a t e d the f o l l o w i n g : 

" O f f i c e r s and employees of commissions, depart­
ments, boards and agencies oftentimes s u f f e r 

-harassment and hardships by claims of l i a b i l i t y 
and property damage f i l e d a gainst them a r i s i n g 
from accidents s u f f e r e d by such claimants. 
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"This b i l l allows such employers to purchase i n ­
surance to insure, cover and p r o t e c t against i n ­
d i v i d u a l personal l e g a l l i a b i l i t y of such p u b l i c 
employees." 
3. In answer to your question #3 3 would say that In 

view of the foregoing the question of waiver of governmental 
immunity i s not i n v o l v e d , but i f i t be Involved It seems c l e a r 
that agents of the County would have no power to waive i t . 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

OS:MKB 
Enc. 



CQ'j^TS : J u d i c a l r £ - f j r f j l ' - -
A former judge who served a term on the municipal court, such 
term e x p i r i n g Dec. 31, 193*+, cannot q u a l i f y f o r the increased 
annuity provided by H. F. 151, 58th G. A., by reason of such 
s e r v i c e because the q u a l i f i c a t i o n f o r the b e n e f i t s of such act 
must be made whi l e he i s s e r v i n g as such J u d g e . / X 

J u l y 10, 1959 

Mr. Glenn D. S a r s f l e l d 
State Comptroller 
B u i l d i n g 
Dear S i r : 

This w i l l acknowledge r e c e i p t of yours of the 7th i n s t . 
in which you submitted the f o l l o w i n g : 

•'We have the present time a former judge who 
l e f t o f f i c e as a d i s t r i c t court judge on Decem­
ber 31, 1958. I am now informed by the former 
judge that In a d d i t i o n to h i s d i s t r i c t court 
s e r v i c e , he a l s o served as a judge of the 
municipal court in Des Moines from January 5, 
1931, u n t i l December 31, 1934. During Decem­
ber of 1958, he q u a l i f i e d f o r retirement under 
the p r o v i s i o n s of S e c t i o n 605A.4, Code of Iowa, 
1958, and at that time requested that h i s re­
tirement s t a r t on May 29, 1959, which was h i s 
67th b i r t h d a y . 

"Section 605A.6, Code of Iowa, 1958, as amended 
by H. F. 151, Acts of the 58th General Assem­
b l y , now reads as f o l l o w s : 
"'Sec. 5. Section s i x hundred f i v e A point 
s i x (605A.6), Code 1958, i s hereby repealed and 
the f o l l o w i n g adopted in l i e u thereof: "Any 
person who s h a l l have become separated from se r ­
v i c e as a judge of any of the courts Included 
in t h i s chapter and who has had an aggregate of 
at l e a s t s i x years of s e r v i c e as a judge of one 
or more of such courts and s h a l l have a t t a i n e d 
the age of s i x t y - f i v e years or who has had 
twenty-five (25) years of consecutive s e r v i c e 
as a judge of one or more of s a i d c o u r t s , and 

-who s h a l l have otherwise q u a l i f i e d as provided 
in t h i s chapter, s h a l l be e n t i t l e d to an annuity 
as h e r e i n a f t e r provided."' 

•£~f- 7-// 
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"I r e s p e c t f u l l y request an o p i n i o n as to the 
f o l l o w i n g : 
" l . Is t h i s judge e n t i t l e d f o r h i s annuity to 
be increased by an amount determined in accord­
ance with Section 605A.7, as amended (which 
would Include c r e d i t f o r municipal court ser­
v i c e ) , assuming that he complies with Section 
605A.A, as amended, which would be an addi­
t i o n to h i s annuity as computed under Chapter 
605A when he f i r s t became e l i g i b l e f o r an an­
n u i t y on May 29, 1959." 
In r e p l y thereto I would advise as f o l l o w s . I am of the 

o p i n i o n that the former judge r e f e r r e d to i s not e n t i t l e d to 
the Increase in annuity determined in accordance with Section 
605A.7 as amended by H. F. 151, Acts of the 58th General Assem­
b l y , because the judge r e f e r r e d to w i l l be unable to q u a l i f y 
f o r such increase as required by S e c t i o n 1 of House F i l e 151, 
58th General Assembly. Such Section 1 provides the f o l l o w i n g : 

"Section 1. Section s i x hundred f i v e A point 
three (605A.3), Code 1958, i s hereby repealed 
and the f o l l o w i n g adopted in l i e u thereof: 
"'This chapter s h a l l not apply to any judge of 
the m u n i c i p a l , s u p e r i o r , d i s t r i c t or supreme 
court u n t i l he gives n o t i c e in w r i t i n g , w h i l e 
s e r v i n g as a judge, to the s t a t e comptroller 
and t r e a s u r e r of s t a t e , of h i s purpose to come 
w i t h i n i t s purview. Judges of the municipal 
and s u p e r i o r courts s h a l l at the same time 
give a copy of such n o t i c e to the c i t y t r e a s ­
urer and county a u d i t o r w i t h i n the d i s t r i c t 
of such c o u r t . Such n o t i c e s h a l l be given 
w i t h i n one year a f t e r the e f f e c t i v e date 

. hereof or withon one year a f t e r any date on 
"which he takes oath of o f f i c e as such Judge." 

Obviously the judge r e f e r r e d to w i l l be unable to comply 
with the requirement t h e r e i n set f o r t h in order to get the 
b e n e f i t of the Chapter to give the n o t i c e in w r i t i n g w h i l e 
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s e r v i n g as a judge to the State Comptroller and Treasurer of 
State of h i s purpose to come w i t h i n i t s purview. In the s t a t e ­
ment of the f a c t s , the judge r e f e r r e d to r e t i r e d from the I -
ct'oal Court of Pas Moines on December 51 9 133^. Insofar :is ai-.y 
a p p l i c a b i l i t y of Section 5 of H. F. 151 to t h i s s i t u a t i o n cs con­
cerned, 1 am of the opi n i o n (1) that Sec. 6CJ3A.6, Code \$±Ct as 
amended by H. F. 153, Acts of the 53th General Assembly, co n d i ­
t i o n s the time when -and the circumstances which ripen the r i g h t 
to the annuity provided by Sec. 6G5A.7 as amended by H. F. 151-
In ether words, t h i s s t a t u t e determines as to who, whether he be 
a jiiprcmc, D i s t r i c t , Municipal or Superior judge, ss e n t i t l e d 
to such annuity. Ana that such Section i s not a v a i l a b l e 
f o r the purpose of c l a i m i n g p r i o r c r e d i t f o r a d d i t i o n a l ar/tsunt 
of ennuSty f o r s e r v i c e upon the municipal bench because the judge 
in question w i l l be unable to comply w i t h the requirements f o r 
q u a l i f i c a t i o n provided in Sec. 605A.& in that he cannot comply 
with the c o n d i t i o n that in order to a v a i l himself of the annuity 
uhe s h a l l have otherwise q u a l i f i e d as provided in t h i s chapter". 
In order to so q u a l i f y f o r such c r e d i t on the municipal bench 
th,.i q u a l i f i c a t i o n t h e r e f o r i s a t t a i n e d by n o t i c e in w r i t i n g w h i l e 
s o r t i n g as a Judge. 

Very t r u l y yours, 

OSCAR UTRAUS3 
F i r s t A s s i s t a n t 'Attorney derail 



COUNTIES: -flOAtn 0^ S«P8fiVIC0Bgt-«ia&Hi^HBeMBS; 
Coemty Board* of Suparviaora have only such powers 

expraaaly conferred by etatata or nacassarlly ioplled 
« s £ t ^ w t s j r i t y to 

* A ** a analog hoaa * » and charge for the care 
of i t . patiaats. t D ^ ^ y//a/^j 

Sanacor Gaorea B. O'Wailey 
43P Royal Salon !*if« 3ldg. 
fsm* Soioas S, Iowa 

r-«»r Sanator 3*iCall«yt 

Tais w i l l ackaovladga racaipt o l your letter of Jaly 18th 
l a which you aobsittad a roquaat for an opinion oo ths 
following sjasstieas 

Ctam to* Board of •ttiparvlaors oparato & auntiog 
boss aad eharga pstiaais for tfeair cava and 
keap? Ttiia a.uaanlon, of ceuraa, asauae* that 
tha Individual l a not aatiar eesaltaent, 

f a answer to yowr laqoiry, wa would polat out that tha 
Board of Supervisors of a comity ara craatoraa of at*tats 
and haw* oely aooh powwrs aa ara axpresaly conferred ay 
atatata or nacaaaarily l a p l i a * fro*, tha powar so co n f e r r a l 
<**• Hilfera v. Woodbury County (1025) 3O0 I*. m « { Sod 
S 3 * «*0; OAG 1041, p. 79} tft«* p. 459; 133»» p. 
mad 1950, p. lftS) 
too geaaral powers of tha Board of Supervisors **• oxproaaly 
set out i a Chapter 33ftv Coda of low*, lwfts. Ho expressed 
authority to operate a aorelog boa* sod charge for the ««*o 
and keep of patients, l a grsated to the Boars of Supervisors 
by tfcia esapts*, **« It i s o»f opinion that no power of tha 
Poerd i s broad aaoegh to laply sees authority, l a order 
that tha powar aay bo lapliad, i t i s eeeemtlel that tha 
exorcise of th© powar acGoopUeb tit* object of tha express 
powar froo which i t i s soagbt i s fee inferred. C.J.e. 803) 

l e conelad*, therefore, thai the Board * f Supervisors baa 
oo authority to oparate a auroing boss sad charge pat lent a for 
ears aad hoop* 

roare vary truly, 

Carl S« Petersoa 
CiP/op Special assistant Attoraey General 



U. F. 116, 58th G. A., amending Ch. 73&A, Code 1958, authorizes the 
deduction of labor o r g a n i z a t i o n dues by order signed by the employee 
alone without the signature of the spouse. The foregoing H. F. 116 
is not e f f e c t i v e out of the p r o v i s i o n s of §539.^, Code 1958, re­
specting a s s i g n i n g of wages upon the signature of both employee and 
spouse, (^fiuxu^t (U^^U-^M&f^ 7//*/sf) 

7F $~7- 7-/3 J u l y 13, ' / / 0 

H o n o r a b l e R o b e r t E. C o n n o r 
S t a t e R e p r e s e n t a t i v e 
L O C A L 

My d e a r Bob: 

T h i s i s i n r e c e i p t o f y o u r l e t t e r o f t h e 1st J n s t . i n 

w h i c h y o u s u b m i t t h e f o l l o w i n g : 

" C o n s i d e r a b l e a p p r e h e n s i o n h a s a r o s e a s t o t h e 
e f f e c t o f H.F. I l 6 , 53th G.A.; t h e r e f o r e , a s t h e 
p r i n c i p l e s p o n s o r o f t h e A c t , I w o u l d l i k e an 
i n t e r p r e t a t i o n o f t h e f o l l o w i n g q u e s t i o n s : 

"1- In a p r e v i o u s o p i n i o n , d a t e d O c t o b e r 17? 
l ? ^ ? ? y o u r o f f i c e d i f f e r e n t i a t e d b e t ween wage 
a s s i g n m e n t s end w r i t t e n o r d e r s . I w o u l d , t h e r e ­
f o r e , assume t h a t H.F. 1l6 made u n n e c e s s a r y t h e 
a c t o f n o t a r i z i n g w r i t t e n o r d e r s f o r t h e c o l l e c t i o n 
o f u n i o n d u e s and made u n n e c e s s a r y s u b s t a n t i a t i n g 
t h e s e o r d e r s w i t h t h e s i g n a t u r e o f t h e s p o u s e . 
A r e t h e s e a s s u m p t i o n s c o r r e c t ? 

"2. Some b a r g a i n i n g a g e n t s do n o t have z 
c o n t r a c t u r a l o b l i g a t i o n v / i t h t h e r e s p e c t i v e em­
p l o y e r f o r t h e o p e r a t i o n o f c h e c k - o f f p r o c e d u r e s . 
!n t h o s e i n s t a n c e s , b a r g a i n i n g a g e n t s r e l y upon 
t h e s t a t u t o r y p r o v i s i o n s c o v e r i n g v/age a s s i g n m e n t s 
f o r g e n e r a l p u r p o s e s a s a u t h o r i t y f o r p u t t i n g i n t o 
o p e r a t i o n a d u e s c h e c k - o f f p r o c e d u r e . I w o u l d 
assume s i n c e t h o s e a r e i n r e a l i t y wage a s s i g n m e n t s , 
r a t h e r t h a n w r i t t e n o r d e r s , t h a t t h e s e wage a s s i g n ­
m e n t s must f u l f i l l t h e p r o v i s i o n s o f 5 3 9 .? 5 and 
t h e b a r g a i n i n g a g e n t s i n t h i s i n s t a n c e must c o n t i n u e 
t o s u b m i t n o t a r i z e d a s s i g n m e n t s s u b s t a n t i a t e d w i t h 
t h e s i g n a t u r e o f t h e s p o u s e . A r e t h e s e a s s u m p t i o n s 
c o r r e c t ? " 

In r e s p e c t t o t h e f o r e g o i n g I w o u l d ad>-ise you a s f o l l o w s : 

House F i l e l l o . A c t s o f t h e 5&th G e n e r a l A s s e m b l y p r o v i d e s 

t h e fr. i i o m n ^ s 

7 - / ? 
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" S e c t i o n 1. S e c t i o n s e v e n h u n d r e d t h i r t y - s i x 
A p o i n t f i ^ e (73&A.5)? Code 1958, i s h e r e b y 
amended by s t r i k i n g f r o m l i n e s e i g h t ( 5 ) , n i n e 
(9) and t e n (10) t h e f o l l o w i n g : 'and by h i s o r 
h e r s p o u s e , i f m a r r i e d , i n t h e manner s e t f o r t h 
i n s e c t i o n 5 3 9 « J + ? ' . " 

S e c t i o n 73^- f t'55 Code 1952 a s amended by House F i l e 1l6 

r e a d s a s f o l l o w s : 

" 7 3 6 A O D e d u c t i n g d u e s f r o m pay u n l a w f u l . I t 
s h a l l be u n l a w f u l f o r any p e r s o n , f i r m , a s s o c i a ­
t i o n , l a b o r o r g a n i z a t i o n o r c o r p o r a t i o n t o d e d u c t 
l a b o r o r g a n i z a t i o n d u e s , c h a r g e s , f e e s , c o n t r i b u ­
t i o n s , f i n e s o r a s s e s s m e n t s f r o m an e m p l o y e e ' s 
e a r n i n g s , wages o r c o m p e n s a t i o n , u n l e s s t h e e m p l o y e r 
h a s f i r s t been p r e s e n t e d w i t h an i n d i v i d u a l w r i t t e n 
o r d e r t h e r e f o r s i g n e d by t h e e m p l o y e e , w h i c h w r i t t e n 
o r d e r s h a l l be t e r m i n a b l e a t any t i m e by t h e e m p l o y e e 
g i v i n g a t l e a s t t h i r t y d a y s w r i t t e n n o t i c e o f s u c h 
t e rm i n a t i on to t h e e m p l o y e r . " 

I am o f t h e o p i n i o n a s o f t h e r e s u l t o f t h e f o r e g o i n g 

amendment ° 

1. T h a t t h e w r i t t e n o r d e r p r o v i d i n g , u n d e r C h a p t e r 73&Aj 

f o r t h e d e d u c t i o n o f l a b o r o r g a n i z a t i o n d u e s , c h a r g e s , f e e s , 

c o n t r i b u t i o n s , f i n e s o r a s s e s s m e n t s f r o m t h e e m p l o y e e ' s e a r n ­

i n g s , wages o r c o m p e n s a t i o n , may be a f f e c t e d by t h e i n d i v i d u a l 

w r i t t e n o r d e r s i g n e d by t h e e m p l o y e e a l o n e , t h e s i g n a t u r e o f 

t h e s p o u s e i s no l o n g e r r e q u i r e d on t h o o r d e r i n o r d e r t o 

a f f e c t u a t e t h i s d e d u c t i o n . 

2. Wage a s s i g n m e n t s made u n d e r t h e p r o v i s i o n s o f S e c ­

t i o n 539'^j Code 1958, r e q u i r e s t h e s i g n a t u r e and acknowledgme 

by b o t h t h e hu s b a n d and w i f e , b e f o r e t h e a s s i g n m e n t i s o f any 
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v a l i d i t y . The f o r e g o i n g s t a t u t e , S e c t i o n 539«^j has a p p l i c a ­

t i o n t o wage a s s i g n m e n t s made w i t h o r w i t h o u t any c o n t r a c t u a l 

o b l i g a t i o n w i t h r e s p e c t t o c h e c k - o f f o f u n i o n d u e s made b e t w e e n 

t h a e m p l o y e r and e m p l o y e e . 

3- I w o u l d o b s e r v e t o y o u t h a t w h i l e House F i l e l l 6 

h e r e t o f o r e e x h i b i t e d shows k n o w l e d g e i n t h e l e g i s l a t u r e o f 

t h e e x i s t e n c e o f S e c t i o n 539°*-<-, t h e r u l e o f p a r i a m a t e r i a i s 

a p p l i c a b l e and t h e r e i s no e v i d e n c e o f t h e i n t e n t o f t h e l e g i s ­

l a t u r e t o r e p e a l S e c t i o n 539«^« S e c t i o n 736A * 5 a s amended 

d e a l s s p e c i f i c a l l y w i t h d e d u c t i o n o f d u e s f r o m wages, w h i l e 

S e c t i o n 539*^ d e a l s g e n e r a l l y w i t h a s s i g n m e n t s o f wages. 

'.'ery t r u l y y o u r s , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y G e n e r a l 

O S s k v r 
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to be an executive o f f i c e r of the Board nor may a member of the 
County Conservation Board, as an i n d i v i d u a l , Gnter into con­
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Mr. M. Gene Blackburn 
Hani Hon County Attorney 
Webster C i t y , Iowa 
Dear S i r : 

This w i l l acknowledge r e c e i p t of yours in which you 
have submitted the f o l l o w i n g : 

"I have been asked by the County Board of 
Supervisors to request an o p i n i o n on the f o l ­
lowing question: 
"Pursuant to Chapter 111A of the 19$3 Code, 
the question c r e a t i n g a County Conservation 
Board was submitted to the v o t e r s . The mat­
t e r c a r r i e d and the Board was appointed (Sec­
t i o n 111A.2). One of the Conservation Board 
members was h i r e d executive s e c r e t a r y at a 
s a l a r y of §800.00 per year plus expenses. 
Bids were asked f o r improvement to one of 
the county parks, and the executive secre­
t a r y - who i s a l s o a member of the Conserva­
t i o n Board - was low bidder, and pursuant to 
p u b l i c c o n t r a c t f u r n i s h e d labor and m a t e r i a l s 
from h i s own lumber s t o r e . 

"Our queare i s as f o l l o w s : 
"1. May the executive o f f i c e r contemplated 
in S e c t ion 111A.M6) be a member of the Con­
s e r v a t i o n Board? 
"2. May a member of the County Conservation 
Board submit h i s i n d i v i d u a l c ompetitive bids 
and enter i n t o p u b l i c c o n s t r u c t i o n c o n t r a c t s 
f o r the improvement of county parks In h i s 
own r i g h t ? " 
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In r e p l y thereto I advise as f o l l o w s . 
1. Insofar as your question #1 i s concerned, the answer 

i s i n the negative. The Section to which you r e f e r , being Sec­
t i o n 111A.M6), Code 1953, p r o v i d i n g as f o l l o w s , 

"©. To employ and f i x the compensation of an 
executive o f f i c e r who s h a l l be r e s p o n s i b l e to 
the county conservation board f o r the c a r r y i n g 
out of I t s p o l i c i e s . The s a i d executive o f f i ­
cer s h a l l have the power, subject to the ap­
proval of s a i d board, to employ and f i x the 
compensation of such a s s i s t a n t s and employees 
as may be deemed necessary f o r c a r r y i n g out 
the purposes and p r o v i s i o n s of t h i s chapter, 
but not in excess of those paid s t a t e con­
s e r v a t i o n o f f i c e r s and employees f o r l i k e ser­
v i c e s . " 

c l e a r l y shows such a member of the Board a c t i n g in an executive 
c a p a c i t y would be capable of approving h i s own a c t i o n s . Obvi­
o u s l y there i s a c o n f l i c t of powers and d u t i e s between member­
sh i p on the Conservation Board and such executive o f f i c e . 

2. In answer to your question #2, i would advise you 
that i t has long been the p o l i c y of the State as evidenced by 
the f o l l o w i n g s t a t u t e s so p r o v i d i n g , t o - w i t : Sections 3&8A.22, 
18.i», 262.10, 31^.2. 86.7, 15.3. 372.16, 741.3, 7M.10, a l l Code 
1958, that p u b l i c o f f i c e r s are barred from c o n t r a c t i n g in h i s 
or t h e i r i n d i v i d u a l c a p a c i t y with the body in which he serves as 
a member. This s p e c i f i c r u l e has not been enacted i n t o law so 
f a r as membership on the County Conservation Commission Is con*-
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cerned. However, the f o l l o w i n g r u l e set f o r t h in 43 Am. J u r . 
t i t l e P u b l i c O f f i c e r s , pages 105 and 106 reaches the same r e ­
s u l t . Paragraph 297 on page 105 of the above c i t a t i o n s t a t e s 

"Pr i v a t e I n t e r e s t In P u b l i c Contract. I t i s a 
r u l e , embodied in tRe s t a t u t e s of some s t a t e s , 
that p u b l i c o f f i c e r s are debarred from con­
t r a c t i n g w i t h the p u b l i c agency which they 
represent or from having a p r i v a t e I n t e r e s t 
in i t s c o n t r a c t s . The r u l e i s intended to be 
a p p l i e d to a l l cases where there would be con­
f l i c t i n g i n t e r e s t s . In the absence of a 
s t a t u t e on the s u b j e c t , such a c o n f l i c t of 
i n t e r e s t i s the t e s t of the d i s q u a l i f i c a t i o n 
of an o f f i c e r by reason of h i s o f f i c e to make a 
c o n t r a c t , f-ea l i n g s between a p u b l i c o f f i c e r 
and himself as a p r i v a t e c i t i z e n that b r i n g 
him i n t o c o l l i s i o n w i t h other c i t i z e n s equal­
l y i n t e r e s t e d with himself in the i n t e g r i t y 
and i m p a r t i a l i t y of the o f f i c e r are against 
p u b l i c p o l i c y . C l e a r l y , an o f f i c e r , Tn mak­
ing a c o n t r a c t , may not, as agent, represent 
the c o n f l i c t i n g I n t e r e s t s of both p a r t i e s . 
However, there i s a u t h o r i t y to the e f f e c t 
that the mere f a c t that a person 5s a m i n i ­
s t e r i a l o f f i c e r of a p u b l i c c o r p o r a t i o n does 
not debar him from making a c o n t r a c t with the 
o f f i c e r s c o n t r o l l i n g I t s a f f a i r s . " 

and Paragraph 299 s t a t e s ; 
"Contract with Member of Board. A contract 
entered into by a boarcPwTtrT'"one of I t s own 
members Is v o i d , or at l e a s t v o i d a b l e , even 
in the absence of a s t a t u t o r y p r o h i b i t i o n . 
The reason Is that in such case the member's 
p u b l i c duty and h i s p r i v a t e I n t e r e s t s are 
d i r e c t l y a n t a g o n i s t i c . I t matters not If he 
d i d in f a c t make h i s p r i v a t e I n t e r e s t s sub­
s e r v i e n t to h i s p u b l i c d u t i e s . This r u l e 

.would seem to be e s p e c i a l l y a p p l i c a b l e where 
the member took part in the proceedings where­
by the c o n t r a c t was l e t , although the con-
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t r a c t has been held i n v a l i d in Instances in 
which the member d i d not take part in the pro­
ceedings a u t h o r i z i n g the c o n t r a c t , on the 
ground that h i s p o s i t i o n upon the board gives 
him means of information not possessed by 
oth e r s , and enables him to e x e r c i s e an undue 
influ e n c e over the other members of the board. 
But according to other d e c i s i o n s , such a con­
t r a c t i s v a l i d If f r e e from f r a u d , and i f the 
member wit h whom i t Is made does not vote on 
the p r o p o s i t i o n and takes no part in behalf 
of the p u b l i c in making the c o n t r a c t . And 
even though the vote of the member i s neces­
sary to the a u t h o r i z i n g of the c o n t r a c t , It 
has been held that the co n t r a c t may be up­
he l d , or at l e a s t can be r a t i f i e d , i f i t i s 
f o r a purpose authorized by law, If there i s 
no showing that the co n t r a c t i s t a i n t e d with 
f r a u d , and i f there i s no s t a t u t o r y p r o h i b i ­
t i o n against the making of the c o n t r a c t . " 

! would therefore advise you that Sn view of the p u b l i c 
p o l i c y of t h i s s t a t e any member of the County Conservation Com­
mission would bo debarred in h i s i n d i v i d u a l c a p a c i t y from enter~ 
ing i n t o p u b l i c c o n s t r u c t i o n c o n t r a c t s f o r the improvement of 
county parks. 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 
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Municipal Judge as h i s c o n t r i b u t i o n to the J u d i c i a l Retirement Fund 
i s based upon h i s b a s i c s a l a r y unaffected by any compensation f o r 
s e r v i c e s on the J u v e n i l e Court, and l i k e w i s e the c o n t r i b u t i o n by 
County or C i t y to such fund s h a l l - b e made upon the same basic 
s a l a r y from the same source from which the s a l a r y Is paid, 
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Mr. John W. Carl sen 
C l i n t o n County Attorney 
C l i n t o n , iowa 
Dear S i r : 

This w i l l acknowledge r e c e i p t of yours of the 10th i n s t . 
in which you submitted the f o l l o w i n g : 

"This o f f i c e has been requested by the County 
Audit o r to request an o p i n i o n on the f o l l o w i n g 
questions on House F i l e 151, 58th G. A.: 
"(1) Section 2 of House F i l e 151 r e f e r s to 
the 'basic' s a l a r y of the Judge from which 
three per cent s h a l l be deducted and wi t h h e l d . 
If the Judge of the Municipal Court i s a l s o 
a c t i n g as Judge of the J u v e n i l e Court, and re­
c e i v i n g a d d i t i o n a l compensation as such, i s the 
three per cent a l s o withheld on the a d d i t i o n a l 
compensation, or only on the b a s i c salary? 

"(2) S e c t i o n 3 of the b i l l s p e c i f i e s that the 
C i t y and County s h a l l c o n t r i b u t e three per cent 
of the s a l a r y paid by them to the Judge. 
"(a) Is the three per cent c o n t r i b u t e d by the 
c i t y and county based on the b a s i c s a l a r y or 
the t o t a l s a l a r y paid If a d d i t i o n a l compensa­
t i o n i s paid f o r work as a J u v e n i l e Judge? 
"(b) W i l l i t be necessary f o r the c i t y and 
county to set up a s p e c i a l fund and a levy, 
in the same manner as IPERS i s handled, f o r 
t h e i r share of the J u d i c i a l Retirement System 
Fund, or can warrants be drawn monthly on the 
same fund as the s a l a r y Is drawn f o r the c i t y 

• and county share of the c o n t r i b u t i o n ? 
"Judge McCullough has f i l e d h i s i n t e n t i o n f o r 
p a r t i c i p a t i o n in the J u d i c i a l Retirement System 

y? -7-is-
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e f f e c t i v e August 1, 1959, and t h i s Information 
i s required f o r p a y r o l l purposes." 
In r e p l y thereto I advise as f o l l o w s . 
1. The term " b a s i c s a l a r y " used in H. F. 151, Acts of 

the 53th General Assembly, from which 3% s h a l l be deducted as 
the Judge's c o n t r i b u t i o n to the J u d i c i a l Retirement Fund i s the 
same language as used in the o r i g i n a l act from which the deduc­
t i o n i s to be made, i t s use in the amended ve r s i o n of the 
J u d i c i a l Retirement Fund by the 53th General Assembly points 
up the intent of the L e g i s l a t u r e that the b a s i c s a l a r y from 
which t h i s deduction i s made is that provided by s t a t u t e f o r 
the Supreme, D i s t r i c t , Municipal or Superior Court judges, as 
the case may be. The f a c t that a Municipal Judge may serve 
on the J u v e n i l e Court, f o r which he receives compensation, 
does not change the b a s i s of h i s annuity. "Basic wage" means 
of or p e r t a i n i n g to the base or essence; fundamental, as a 
b a s i c f a c t ; c o n s t i t u t i n g a b a s i s . See Gowan Lock v. Turner, 
256 P. 2d 662, 665, and State v. Stack, 199 S. W. 2d 701, 704. 
The compensation received by the Municipal Judge in s e r v i n g 
on the J u v e n i l e Court i s not b a s i c when h i s s e r v i c e there i s 
dependent upon the a c t i o n of the D i s t r i c t Court Judges who may 
designate the Municipal Judge to act as the Judge of the J u v e n i l e 
Court.' See Sections 231.2 and 231.3, Code 1953. Therefore, 
in answer to your question #1 I would advise that the 3% s h a l l 
bo w i t h h e l d on the b a s i c s a l a r y without the a d d i t i o n a l compensa-
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t i o n received f o r s e r v i c e on the J u v e n i l e Court. 
2(a). In answer to your question #2(a) I would advise 

that the 3% provided to be c o n t r i b u t e d by the County and C i t y 
i s l i k e w i s e based upon the b a s i c s a l a r y as herein defined 
without the a d d i t i o n o f the compensation paid f o r s e r v i c e as 
Judge of the J u v e n i l e Court. 

2(b). In answer to your question #2(b) I would advise 
that there i s no a u t h o r i t y f o r the C i t y and County to set up a 
s p e c i a l fund and a tax levy f o r t h e i r share of the J u d i c i a l 
Retirement Fund. V.'arrants f o r county and c i t y share of the 3% 
to be paid by them s h a l l be paid from the source from which the 
s a l a r y of the Municipal Judge is paid. The only retirement 
fund provided by s t a t u t e i s the J u d i c i a l Retirement Fund on 
deposi t with the Treasurer of S t a t e . 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

0S:MKB 
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Mr. Don Lowe, C o m m i s s i o n e r 
3 u r e a u o f L a b o r 
L O C A L 

Dear S i r : 

You have r e q u e s t e d an o p i n i o n a s t o w h e t h e r a " s h o e 
s h i n e p a r l o r " i s a " s h o p " w i t h i n t h e m e a n i n g o f t h e word 
a s t h e same a p p e a r s i n S e c t i o n 92 . 1 , Code I958. 

Jn r e p l y t h e r e t o : 

S e c t i o n 9 2 . 1 , Code 195&, i n p e r t i n e n t p a r t , r c a d o a s 
f o1 lows5 

"Mo p e r s o n u n d e r f o u r t e e n y e a r s o f ago s h a l l 
be e m p l o y e d w i t h o r w i t h o u t c o m p e n s a t i o n i n 
any * *, s h o p , * * ; b u t n o t h i n g i n t h i s s e c ­
t i o n s h a l l be c o n s t r u e d a s p r o h i b i t i n g any 
c h i l d f r o m w o r k i n g i n any o f t h e a b o v e e s t a b ­
l i s h m e n t s * * when o p e r a t e d by h i s p a r e n t s . " 

The l e g i s l a t u r e h a s n o t d e f i n e d t h e word " s h o p " a s t h e 
same a p p e a r s i n C h a p t e r 9 2 , Code 195&° 

W e b s t e r d e f i n e s t h e word " s h o p " t o moan! 

"1 . An a r t i s a n ' s p l a c e o f m a n u f a c t u r e and 
s a l e ; a s a b o y e r ' s , p l u m b e r ' s , o r p o t t e r ' s 
s h o p . 

" 2 . A b u i l d i n g o r an a p a r t m e n t i n w h i c h 
g o o d s , w a r e s , d r u g s , e t c . , a r e s o l d by r e t a i l . 

" "3« A s m a l l e s t a b l i s h m e n t , o r a room, d e p a r t ­
ment, o r b u i l d i n g d e v o t e d t o a p a r t i c u l a r l i n e 
i n a f a c t o r y o r l a r g e e s t a b l i s h m e n t , i n w h i c h 
m e c h a n i c s o r a r t i s a n s work; a s a shoe s h o p ; a 
c a r s h o p ; a m a c h i n e s h o p . " 

S7- y - / < £ 
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The above d e f i n i t i o n s a r e i n d i c a t i v e t h a t t h e word " s h o p " 
i s a t e r m o f b r o a d s i g n i f i c a n c e . 

C h a p t e r 92, Code 1958, i s an e x e r c i s e o f t h e p o l i c e power 
by t h e S t a t e . As t h e Supreme C o u r t o f t h e S t a t e o f Iowa 
s t a t e d i n S t a t e v. E r i e . 210 Iowa 97^, 975, i t i s : 

"* * s i m p l y t h e e x e r c i s e o f t h e p o l i c e power by 
t h e s t a t e , and so l o n g a s t h a t power i s n o t a r b i ­
t r a r i l y o r u n r e a s o n a b l y e x e r c i s e d , and n o t v i o l a t i v e 
o f c o n s t i t u t i o n a l p r o v i s i o n , a c o u r t v a i l n o t i n t e r ­
f e r e . I t must be c o n c e d e d t h a t t h e s t a t e may, i n 
t h e e x e r c i s e o f i t s p o l i c e p o w e r , p r o h i b i t t h e em­
p l o y m e n t o f s u c h p e r s o n s i n d e f i n e d o c c u p a t i o n s a s 
a r e deemed d a n g e r o u s e i t h e r t o t h e l i f e o r l i m b , o r 
i n j u r i o u s t o t h e m o r a l s o r t h e f u t u r e w e l f a r e o f 
c h i l d r e n o f t e n d e r y e a r s ; and by t h e same t o k e n , 
e x c e p t i o n s t o t h e d e f i n e d p r o h i b i t i o n may be made." 

And c o n t i n u i n g a t page 976, t h e Supreme C o u r t s t a t e d : 

" I t i s r e a d i l y seen t h a t e a c h and ©very one o f 
t h e s e p l a c e s d e r i v e s i t s d e s i g n a t i o n by t h e n a t u r e 
o f t h e o c c u p a t i o n o r b u s i n e s s c a r r i e d on a t t h e 
p l a c e , and i t i s f o r t h i s r e a s o n t h a t t h e p l a c e s 
a r e so named. T h e r e w o u l d be no ' m i n e 1 i f t h e r e 
were no m i n i n g ; t h e r e w o u l d be no ' m a n u f a c t u r i n g 
e s t a b l i s h m e n t ' i f t h e o c c u p a t i o n o r b u s i n e s s o f 
m a n u f a c t u r i n g was n o t c a r r i e d on a t t h e p l a c e . A l l 
o f t h e o t h e r s p e c i f i e d p l a c e s may r e c e i v e t h e same 
a n a l y s i s , and w i t h t h e same r e s u l t , e x c e p t , p e r c h a n c e , 
t h e p l a c e ' g a r a g e ; ' but t h e o c c u p a t i o n o r b u s i n e s s 
c a r r i e d on a t s u c h a p l a c e i s w e l l known, and t h e 
m e a n i n g o f t h e word i s a c c e p t e d g e n e r a l l y . I t i s i n 
s u c h s p e c i f i e d p l a c e s t h a t p e r s o n s u n d e r ik y e a r s 
o f age a r e p r o h i b i t e d f r o m b e i n g e m p l o y e d by t h e 
owner o r o p e r a t o r t h e r e o f , r e s p e c t i v e l y . I t f o l l o w s 
l o g i c a l l y t h a t , i n a s m u c h a s t h e p l a c e s d e r i v e t h e i r 
names o r d e s i g n a t i o n s f r o m t h e o c c u p a t i o n s c a r r i e d 
on a t and i n t h o s e p l a c e s , t h o p r o h i b i t i o n must 

- n e c e s s a r i l y a t t a c h t o t h e o c c u p a t i o n s c a r r i e d on 
t h e r e i n and t h e r e a t . " 

The s t a t u t e u n d e r c o n s i d e r a t i o n must be l i b e r a l l y c o n s t r u e d 
w i t h a v i e w t o p r o m o t e i t s o b j e c t s . S e c t i o n *+.2, Code 1958. 
The o b j e c t o f s a i d s t a t u t e i s " t o p r e v e n t a c h i l d u n d e r 1*+ y e a r s 
f r o m b e i n g e m p l o y e d by t h e owner o r o p e r a t o r o f t h e d e f i n e d 
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and p r o h i b i t e d e s t a b l i s h m e n t s , i n w h i c h , by t h e n a t u r e o f t h e 
work o r t h e p l a c e o f e m p l o y m e n t , h i s h e a l t h o r m o r a l w e l f a r e 
m i g h t be i m p a i r e d " . 

Many j u r i s d i c t i o n s h a v e , a s f a r a s j u d i c i a l d e f i n i t i o n 
o f t h e word shop i s c o n c e r n e d , i n c l u d e d a s a n e c e s s a r y 
i n g r e d i e n t i n d e t e r m i n i n g what c o n s t i t u t e s a s h o p , w h e t h e r 
t h e g o o d s m a n u f a c t u r e d t h e r e i n a r e s o l d a t r e t a i l t h e r e i n . 
The Supreme C o u r t o f O r e g o n , h o w e v e r , i n S t a t e v. H a n l o n . 32 
O r . 95, ^8 P. 353, 35*f, s t a t e d t h a t : 

"The s a l e o f g o o d s so m a n u f a c t u r e d i s n o t n e c e s ­
s a r i l y an i n g r e d i e n t i n d e t e r m i n i n g what c o n s t i t u t e s 
a s h o p " . 

We a r e p r o n e t o f o l l o w t h e l a t t e r c o n s t r u c t i o n f o r p u r p o s e s 
o f t h i s o p i n i o n . 

T h e r e f o r e , i n v i e w o f t h e f o r e g o i n g , i t i s my o p i n i o n 
t h a t a " s h o e s h i n e p a r l o r " i s w i t h i n t h e p u r v i e w o f t h e p r o ­
h i b i t i o n d e f i n e d and w o u l d c o n s t i t u t e a " s h o p " , s u b j e c t o f 
c o u r s e t o t h e p r o v i s o o r e x c e p t i o n w h i c h p r o v i d e s t h a t a c h i l d 
u n d e r 1*+ y e a r s may work i n t h o s e e s t a b l i s h m e n t s o r o c c u p a t i o n s 
when o p e r a t e d by s u c h c h i l d ' s p a r e n t s . 

V e r y t r u l y y o u r s , 

CARL H. PESCH 
A s s i s t a n t A t t o r n e y G e n e r a l 

C H P : k v r 



CONSERVATION* 6€MW-&S4©t**— Commercial F i s h i n g 
1. No refund can be made"of amount p a T d r o r gear tags purchased 

p r i o r to J u l y k, 1959. . 
2. Owner's c e r t i f i c a t e required a f t e r J u l y k, \^>(^Ai/^,w 

J u l y 16, 1959 

Hon. Adrian Brinek 
Lee County State Representative 
West P o i n t , !owa 

Dear Mr. Br3neks 
Your l e t t e r of J u l y 30, 1959, i s as f o l l o w 

" I havo had a number of questions from commercial f i s h e r ­
men here in Leo County regarding v a r i o u s s e c t i o n s of the 
commercial f i s h i n g law passed by tha l a s t l e g i s l a t u r e . 
Since there are k<&2 commercial fishermen In Lee County 
the new law Is of considerable Importance to a consider­
able segment of L,-;e County's p o p u l a t i o n * 
'•Foi lowing are tha questions on which S vjould l i k e to 
have your o p i n i o n as Attorney General; 
"Whether or not f i shijrmen can got a refund on gear tacjs 
t h a t they purchased f o r t h o l r gear Ira excess of the now 
aUowsd one t r o t l l n e and one basket? These people do 
not have enough gear to make i t p r a c t i c a l f o r them to pay 
f o r an owner's c e r t i f i c a t e and w i l l cut back t h e i r f i s h * 
ing o p e r ations to that allowed by the ordinary £iShermanss 
11 cense. 
" W i l l those who wish to continue to f i s h coasmercial l y have 
to purchase art owner's c e r t i f i c a t e evsn though thsy com­
p i l e d w i t h the law ©3 I t was set u p . p r i o r to J u l y k of 
t i l l s year? 
"8 hope that you can give t h i s your latnadiate a t t e n t i o n 
s i n c e I t Is of considerable Importance to a goodly number 
of people In t h i s area. 
"Thank you f o r your cooperation." 

So r e p l y to your f i r s t question: 
• The C o n s t i t u t i o n o f the State o f Iowa provides that money 

may not be "drawn from the treasury but In consequence o f appro* 
p r t a t i o n s made by low.*' (See A r t H I , Sec. 2k, C o n s t i t u t i o n . ) 

£?-•/-/'/ 
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Se c t i o n 107.17, Code of 1953, provides that " a l l money acc r u i n g 
from l i c e n s e Fees . . . a r i s i n g under the d i v i s i o n of f i s h and 
game" s h a l l accrue to the s t a t e f i s h and gams p r o t e c t i o n fund. 
S-sction 107.19, Coda of 3958, provides that " a i l funds accruing 
to the f i s h and game p r o t e c t i o n fund , . . s h a l l be expended 
s o l e l y i n c a r r y i n g on the a c t i v i t i e s embraced In the d i v i s i o n 
of f i s h and game." Thus i t can be shown that not o n l y i s there 
no a p p r o p r i a t i o n to draw t h i s money from the treasury, but that 
thore i s a p r o h i b i t i o n ( S e c t i o n 107.19, Coda of 1958) from ex­
pend itiQ t h i s money as refunds. 

In reply to yo^r second quest! or j 1 would d i r e c t your 
a t t e n t i o n to Section 3.7, Cede of I958, which Ss as f o l l o w s : 

"3*7 Acts offsetsv-a J u l y f o u r t h . A l l a c t s and r e s o l u t i o n s 
of a p u b l i c nature passed at regular sessions of the gen­
e r a l assembly s h a l l take e f f e c t on the f o u r t h day of J u l y 
f o l l o w i n g t h e i r passage, u.aless gams specified, time l a 
p r o v i i i o i n a c t , or thsy have sooaer taken e f f e c t by 
p u b l i c a t i o n . " 

8 have examined Chapter 127, Acts of tho f>Jt/i tenoral Assembly, 
and f i n d no s p e c i f i e d tlma provided i n the Act? t h s r s f o r a the 
Act became e f f e c t i v e J u l y k, 1959, and a f t e r that date a l l tha 
l e g a l requirements of that Act must be compUad w i t h . 

Yours t r u l y , 

JAMES H. GRITTON 
A s s i s t a n t Attorney General 

JHG:mmh5 



CRIMINAL LAW: Lotteries — Under Code Section 726.e/proposed distribution 
of tickets to the public by county f a i r boards is in violation of the 
gambling laws. [y/^J X: %&k^d/\ . 

7/*>/$7) # $f - 7~/tf * \ 

July 20. 1959 

Mr. Asher E. Sehroeder 
Jackson County Attorney 
South Prospect Street 
Maquoketa, Iowa 
Dear Si r : 

This w i l l acknowledge your letter of July 6, 1959, i n which you 
have submitted a sample form to thi3 office requesting an opinion as to 
whether the enterprise contemplated by the terras of the Rules and Regu­
lations would constitute a lottery within the stipulations of the 
Attorney General's opinion Issued on February 3, 1955. 

An examination of the projected rules and regulations as set up 
by the Jackson County Fair Board reveal the following basic facts: 

1. The Jackson County Fair Board w i l l issue to the raarchants 
of the community, for a stipulated amount, tickets to be 
used for a drawing of a prize. 

2. The drawings w i l l be held at specified times and places 
where the winner w i l l be determined by lot.. 

3. The merchants w i l l distribute the tickets which they have 
purchased to the general public without charge. 

By referring to the Attorney General's opinion cited supra, you 
w i l l note that the present facts are "on a l l fours" with the facts cited 
in that they also are being controlled. The opinion cited supra explains 
the reason for disallowing this type of lottery as follows: 

MThe fact of distribution of tickets to the general 
public by the purchasers of the tickets without making a 
charge for the tickets thus distributed does not alter the 
fact that the tickets have been sold in the f i r s t instance 
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by tho group conducting the drawing. This situation i s 
analogous to one where "A" has purchased a lottery ticket 
and given i t to a friend "B". The fact that "A" made no 
charge for the ticket and the reasons that motivated the 
g i f t do not affect the proposition that the matter was 
a lottery in the f i r s t instance. Under the facts sub­
mitted by you the merchants of the community purchase 
lottery tickets. There i s a consideration paid for a 
ticket which constitutes a chance to win a prize. The 
three elements constituting a lottery are present." 

After due examination of the submitted rules and regulations, this 
office finds no distinction to be made between the County Fair Board 
and a ci v i c organization as such, therefore, you are advised that i t i s 
the opinion of this office that the arrangements submitted are in viola­
tion of the gambling laws of the state of Iowa. 

Very truly yours, 

(' 
HA3I0N S. NEELY 
Assistant Attorney General 

ii£N:kj 



MOTOR VEHICLES: R e - e x a m i n a t i o n ' o f l i c e n s e e — 
F a i l u r e t o s u b m i t t o a r e - e x a m i n a t i o n u n d e r s e c t i o n 

321.186, Code 1958, i s a m i s d e m e a n o r p u n i s h a b l e a s p r o v i d e d 
i n s e c t i o n 321 A 8 2 , Code 1958. (f £ fgrwPL, i<S^t £.>('.} 

7/3// 5 ? - 7 - y ' f f/ " V v.-

J u l y 21, 1959 

Mr. R u s s e l l i . Brown 
Cpmrni s o i o n e r , 
D e p a r t m e n t o f P u b l i c S a f e t y 
L O C A L 

Dear S i r s 

T h i s w i l l a c k n o w l e d g e r e c e i p t o f y o u r l a t t e r u n d e r 
d a t e o f J u l y 8, 1959? w h e r e i n y ou r e q u e s t a l e g a l o p i n i o n 
on t h e f o l l o w i n g m a t t e r : 

" U n der t h e p r o v i s i o n s o f S e c t i o n 321.15Q, Code 
195&5 i f D e p a r t m e n t r e c e i v e s r e l i a b l e b u t 
c o n f i d e n t i a l i n f o r m a t i o n i n d i c a t i n g t h a t a 
p a r t i c u l a r d r i v e r o f m o t o r v e h i c l e s i s m e n t a l l y 
o r p h y s i c a l l y i i n c o m p e t e n t , <<Ve, t h e r e any 
p r o v i s i o n s i n t h e Code w h e r e b y the D e p a r t m e n t 
c a n o r d e r t h e s u b j e c t d r i v e r i n f o r a r e ­
e x a m i n a t i o n , u n d e r l e g a l c o m p l u s i o n . 

" I n o t h e r .words, i f t h e D e p a r t m e n t u s i n g t h e 
a u t h o r i t y o f S e c t i o n 3 2 1 . I 0 6 o r d e r s a d r i v a r 
t o be r e - e x a m i n e d by t h e D e p a r t m e n t , and i f 
t h e d r i v e r f a i l s o r r e f u s e s t o c o m p l y w i t h 
t h i s o r d e r , what r e m e d i a l o r p u n i t i v e m e a s u r e s 
c a n and s h o u l d t h e D e p a r t m e n t t a k e ? " 

i n r e p l y t h e r e t o : 

S e c t i o n 321.lS6, Code 195^3 r e a d s a s f o l l o w s : 

"The d e p a r t m e n t may e x a m i n e e v e r y new a p p l i c a n t 
f o r an o p e r a t o r ' s o r c h a u f f e u r ' s l i c e n s e o r any 

. p e r s o n h o l d i n g a v a l i d o p e r a t o r ' s o r c h a u f f e u r ' s 
l i c o n s o when t h e d e p a r t m e n t h a s r e a s o n t o b e l i e v e 
t h a t s u c h p e r s o n may be p h y s i c a l l y o r m e n t a l l y 
i n c o m p e t e n t t o o p e r a t e a m o t o r v e h i c l e , o r whose 
d r i v i n g r e c o r d a p p e a r s t o t h e d e p a r t m e n t t o 

S7- 7-79 



Mr. Ru s s o l 1 I > Brown J u l y 21, 

j u s t i f y s u c h an e x a m i n a t i o n . S u c h e x a m i n a t i o n s 
s h a l l be h e l d i n e v e r y c o u n t y w i t h i n p e r i o d s n o t 
t o e x c e e d f i f t e e n d a y s . I t s h a l l i n c l u d e a t e s t 
o f t h e a p p l i c a n t ' s e y e s i g h t , h i s a b i l i t y t o r e a d 
and u n d e r s t a n d h i g h w a y s i g n s r e g u l a t i n g , w a r n i n g , 
and d i r e c t i n g t r a f f i c , h i s k n o w l e d g e o f t h e t r a f ­
f i c l a w s o f t h i s s t a t e , and s h a l l i n c l u d e an . ~ c t -
u a l d e m o n s t r a t i o n o f a b i l i t y t o e x e r c i s e o r d i n a r y 
a n d r e a s o n a b l e c o n t r o l i n t h e o p e r a t i o n o f a 
m o t o r v e h i c l e and s u c h f u r t h e r p h y s i c a l and m e n t a l 
e x a m i n a t i o n s a s t h e d e p a r t m e n t f i n d s n e c e s s a r y t o 
d e t e r m i n e t h e a p p l i c a n t ' s f i t n e s s t o o p e r a t e a 
mot o r v e h i c l e s a f e l y upon t h e h i g h w a y s . " 

S e c t i o n 321.^02, Code 1953? r e a d s a s f o l l o w s , i n p e r t i n e n t 
p a r i ; 

" I t i s a misdemeanor f o r any p a r s o n , =. . t o Taj 1 
t o p a r f o r m any a c t r o q u i r e d by any o f t h e p r o " i o i o n s 
o f t h i s c h a p t e r u n l e s s any <;uch v i o l a t i o n i s by 
t h i s c h a p t e r o r o t h e r l a w o f t h i s s t a t e d e c l a r e d t o 
bo a f e l o n y . . . . . 

" E v e r y p e r s o n c o n v i c t e d o f a mis d e m e a n o r f o r a 
v i o l a t i o n o f any o f t h e p r o v i s i o n s o f t h i s c h a p t e r 
f o r w h i c h a n o t h e r p e n a l t y i s n o t p r o v i d e d s h a l l 
be p u n i s h e d by a f i n e o f n o t more t h a n one hu n d r e d 
d o l l a r s o r by i m p r i s o n m e n t f o r n o t more t h a n t h i r t y 
d a y s * " ( E m p h a s i s a d d e d ) . 

R e - e x a m i n a t i o n p u r s u a n t t o t h e p r o v i s i o n s o f S e c t i o n 321. lo6, 
s u p r a , i s d i s c r e t i o n a r y on t h e p a r t o f t h e d s p a r t m e n t . E x e r c i s e 
o f t h i c d i s c r e t i o n , h o w e v e r , makes o p e r a t i v e an a c t r e q u i r e d by 
C h a p t e r 321. 

F a i l u r e t o p e r f o r m any a c t r e q u i r e d by any o f t h e p r o v i s i o n s 
o f C h a p t e r 321 , i s a m i s d e m e a n o r . S e c t i o n 32l. 1 r82, s u p r a . 

T h e r e f o r e , i f t h e d e p a r t m e n t d e t e r m i n e s t h a t r e - e x a m i n a t i o n 
i s n e c e s s a r y and t h e l i c e n s e e f a i l s t o s u b m i t t o t h e r e - e x a m i n a t i o n 
s u c h f a i l u r e i s a mi s d e m e a n o r p u n i s h a b l e a s p r o v i d e d i n S e c t i o n 
321.A82, s u p r a . 

V e r y t r u l y y o u r s , 

CARL H. PESCH 
C H P s k v r A s s i s t a n t A t t o r n e y G e n e r a l 



HIGHWAYS: Grade cross ina s a f e t y fund -- H.F. 156P 53th 6.A. 
d i r e c t s the a l l o c a t i o n from the Road Use Tax Fund of $10,000 
per month to the Highway Grade Crossing Safety Fund beginning J u l y 195: 

J u l y 22, fi>i>3 

Mr, M. L, Abrahamson 
Treasurer of State 
L O C A L 

A t t e n t i o n : Charles R. Dayton, Oeputy Treasurer 
Oear S i r : 

This w i l l acknowledge r e c e i p t of yours of the 2oth 
i n s t . In which you submit the f o l l o w i n g ; 

"The o f f i c e of tha Treasurer of State r e s p e c t f u l l y 
requests a c l a r i f i c a t i o n of House F i i 2 156 of tho 
i?cJth General Assembly regarding an apportionment 
to be madt* from the Road Use Tax Fund f o r the use 
of the Highway Grade Crossing Safety Puna, 
"store s p e c i f i c a l l y , the w r i t e r requests to bo informed 
as to whether a?i apportionment of $ii/»0Gu i s to be made 
from the Road Use Tax Fund at the end or the month of 
J u l y 1959 and each month t h e r e a f t e r f o r the biennium. 

In r e p l y t h e r e t o I w i l l advisu you that Houso F i l e 
S56 to which you r e f e r appears as Chapter 60 of the Laws of 
the 50th General Assembly, and c o n s t i t u t e s an a l l o c a t i o n f o r 
a p e r i o d of two years f o l l o w i n g the e f f e c t i v e date ov s a i d 
Chapter 60 of the sum of $10,000 each month 33 the Highway 
Grade Crossing Safety Furni. The f i r s t a l l o c a t i o n , to comply 
w i t h t h i s Act, should be made at the end of the month of J u l y , 
I359» a*iu" on each month t h e r e a f t e r f o r tho per i o d of two years. 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney ueaeral 

51-7-H€> 



HIGHWAYS: Study Committee funds — H.J.R. 12, 58th G.A. a l ­
locates $10,000 from the Road Use Tax Fund to pay expenses of 
the Highway Study Committee to be available before the end of 
July 1959, and thereafter subject to r e q u i s i t i o n therefor. 

J. J i ' J y ZZ, 

(
v : r . M,. L» Abrahcmsor. 
T r ^ s u r a r of State 
L O C A L 

A t t e n t i o n : Charles R. Dayton* Q-zpu'cy Traasurcsr 
iiO^r S i r ; 

This w i l l acknowledge r e c e i p t a,' yotsrs of th%- Ziith 
in»t. ian which you su-snsft the f o i l owl 

"Th-j o f f i c e of the Treasurer of S t a t s r e s p e c t f u l l y 
requests a c l a r i f i c a t i o n of House J o i n t R e s o l u t i o n 
12 of the 58th General Assembly r e g a r d I a n appor­
tionment to be made from the Road Use Ta<* Fund for 
the use of the C3t3j!S and Towns Study t t e e . 
';Moro s p e c i f i c & U y , the w r i t e r requests to be in-* 
formed as to uiiathcr on apportionment ov $}Q,0CO 
'3 s to be nsode from tha Road Use Tax i'iuu' a t the 
and of the month of J u l y 1959." 

in r e p l y tfoeroto, I advise as fo* 2r.ms: 
Tho $Jo,tfQO to which you r e f e r was by th£ aaovo-nuriibered 
J o i :t ftosoluiioa appropriate*! from the fto*d Use? Tax Fund 
to carry out the p r o v i s i o n s of the R e s o l u t i o n * This 
$ J i j 9 O C 0 shou 1 d be a b s t r a c t e d from tho Road Use Tax Fund 
as so©** as a v a i l a b l e t h e r e i n , but not l a t ^ r taan the and 

of the mo/sth of J u l y . l$53, and t h e r e a f t e r t h ^ fund w i l l be 
cro-ditcd w i t h such r ^ u ? s 21 i on that may properly be made 
tf»-3r*f ror.: um&sr th.-, a u t h o r i t y of the fcrj-jo!^3»Mun^e»*ed 
Hou3i; J o i n t R e s o l u t i o n . 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t Asssstsij.; Attorney General 



COUNTIES: B u s i n e s s l i c e n s e ~ Under Ch. 25^, 53th G.A., a 
f a r m e r o p e r a t i n g a r o a d s i d e s t a n d where eggs and v e g e t a b l e s 
a r e s o l d t o t h e p u b l i c i s exempt f r o m l i c e n s u r e u n l e s s t h e 
eggs and v e g e t a b l e s a r e so p r e p a r e d o r o t h e r i t e m s o r s e r v i c e s 
a r e o f f e r e d so t h a t i n f a c t h i s b u s i n e s s e s t a b l i s h m e n t i s 
s i m i l a r i n c h a r a c t e r o r r e s e m b l e s a " t h e a t r e , m o v i n g p i c t u r e 
show, p o o l o r b i l l i a r d room o r t a b l e , d a n c e h a l l , s k a t i n g r i n k , 
amusement p a r k , b o w l i n g a l l e y , r e s t a u r a n t . . •" f:') ' 4 

J u l y 22, 1959 " '. 

Mr. Evan L. H u l t m a n 
B l a c k Hawk C o u n t y A t t o r n e y 
S u i t e 201 F i r s t N a t i o n a l B u i l d i n g 
W a t e r l o o , Iowa 

A t t n : J o h n C Beekman 

Dear S i r : 

The f i r s t q u e s t i o n s e t f o r t h i n y o u r l e t t e r o f Juno, 26 
h a s boon a s s i g n e d t o ma f o r a n s w e r . Answer h a s been some­
what d e l a y e d by my a b s e n c e f r o m t h e o f f i c e f o r m i l i t a r y d u t y . 
Your l e t t e r s t a t e s : 

" A t r e c e n t B o a r d o f S u p e r v i s o r s m e e t i n g s i n 31:,ck 
Hawk C o u n t y , s e v e r a l q u e s t i o n s h a v e been r a i s e d as 
t o i n t e r p r e t a t i o n o f c e r t a i n l a w s p a s s e d by t h o 
l a s t G e n e r a l A s s e m b l y . 

" S o n a t e F i l o No. 326, w h i c h amends C h a p t e r 332 o f 
t h ^ l^^'o Codo o f Iowa, e n t i t l e d 'An A c t R e l a t i n g 
t o t h e A u t h o r i t y o f t h e C o u n t y B o a r d o f S u p e r v i s o r s 
t o R e g u l a t e and L i c e n s e C e r t a i n B u s i n e s s E s t a b l i s h ­
m e n t s 1 g i v e s t h e C o u n t y B o a r d o f S u p e r v i s o r s t h e 
power t o r e g u l a t e and l i c e n s e o u t s i d e t h e l i m i t s o f 
an i n c o r p o r a t e d c i t y o r town c e r t a i n b u s i n e s s 
e s t a b l i s h m e n t s . 

"We r e q u e s t an o p i n i o n on t h e f o l l o w i n g m a t t e r : 

"Under s a i d amendment, S e c t i o n 1 t h e r e o f , a r e g r o c e r y 
s t o r e s , r o a d s i d e s t a n d s o r a f a r m e r who s e l l s e ggs 
o r v e g e t a b l e s a t h i s f a r m i n c l u d e d u n d e r b u s i n e s s 
e s t a b l i s h m e n t s open t o t h e p u b l i c and l o c a t e d on o r 
a c c e s s i b l e t o a r o a d o r h i g h w a y o u t s i d e t h e l i m i t s 
o f an i n c o r p o r a t e d c i t y o r town where e n t e r t a i n m e n t , 

. f o o d s t u f f s , p r e p a r e d f o o d o r d r i n k i s f u r n i s h e d t o 
t h e g e n e r a l p u b l i c f o r h i r e , s a l e o r p r o f i t s ? " 

S e c t i o n 1 o f S e n a t e F i l e 326 ( C h a p t e r 25^, A c t s o f t h e 
5Sth G.^.) p r o v i d e s a s f o l l o w s : 
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" F o r t h e p u r p o s e o f p r o m o t i n g t h e h e a l t h , s a f e t y , 
r e c r e a t i o n , and g e n e r a l w e l f a r e o f t h e p e o p l e o f 
t h e c o u n t y , t h e c o u n t y b o a r d o f s u p e r v i s o r s s h a l l 
h a v e t h e power t o r e g u l a t e and l i c e n s e o u t s i d e t h e 
l i m i t s o f an i n c o r p o r a t e d c i t y o r town any t h e a t r e , 
m o v i n g p i c t u r e show, p o o l o r b i l l i a r d room o r t a b l e . , 
d a n c e h a l l , s k a t i n g r i n k , amusement p a r k , b o w l i n g 
a l l e y , r e s t a u r a n t o r o t h e r b u s i n e s s e s t a b l i s h m e n t 
open t o t h e p u b l i c and l o c a t e d on o r a c c e s s i b l e t o 
a r o a d o r h i g h w a y o u t s i d e t h e l i m i t s o f an i n c o r p o r ­
a t e d c i t y o r town where e n t e r t a i n m e n t , f o o d s t u f f s , 
p r e p a r e d f o o d o r d r i n k i s f u r n i s h e d t o t h e g e n e r a l 
p u b l i c f o r h i r e , s a l e o r p r o f i t . " 

Y o u r q u e s t i o n n e c e s s i t a t e s d e f i n i t i o n o f t h e t e r m s " b u s i ­
n e s s e s t a b l i s h m e n t open t o t h e p u b l i c " and " f o o t s t u ? f s " . 
S p e c i f i c a l l y , y o u r q u e s t i o n s a r e w h e t h e r r o a d s i d e s t a n d s a r e 
" b u s i n e s s e s t a b l i s h m e n t open t o t h e pub l i e " and w h e t h e r -sggs 
and v e g e t a b l e s a r e " f o o d s t u f f s " . 

F o r d e f i n i t i o n s o f a " b u s i n e s s e s t a b l i s h m e n t " a s w e l l a s 
e x a m p l e s o f j u d i c i a l c o n s t r u c t i o n o f s t a t u t e s u s i n g t h e t e r m 
see 5 Words and P h r a s e s 102o, where a p p e a r t h e f o l l o w i n g 
a n n o t a t i o n s ! 

" Undar L a b o r Law, § 2, p r o v i d i n g t h a t t h e t e r m 
^ f a c t o r y 1 i n c l u d e s any m i l l w o r k s h o p , o r o t h e r 
m a n u f a c t u r i n g o r b u s i n e s s e s t a b l i s h m e n t where one 
o r more p e r s o n s a r e employ-ad a t l a b o r , t h e t e r m 
' b u s i n e s s e s t a b l i s h m e n t , 1 i s l i m i t e d t o e s t a b l i s h ­
m e n t s o f a c h a r a c t e r s i m i l a r t o t h o s e e n u m e r a t e d , 
and d o e s n o t i n c l u d e a b u t c h e r shop i n w h i c h was 
i n s t a l l e d a meat g r i n d i n g m a c h i n e d r i v e n by e l e c ­
t r i c p o w er. O'Connor v. Webber, 1^7 N.Y.S. 1C53, 
163 A p p . D i v . 175. 

"A t u g b o a t u s e d i n d r e d g i n g o p e r a t i o n s i s n o t a 
' f a c t o r y ' o r ' b u s i n e s s e s t a b l i s h m e n t , 1 w i t h i n t h e 
L a b o r Law ( C o n s o l . L a w s 19095 c . 3D? r e g u l a t i n g 
t h e employment o f m i n o r s i n f a c t o r i e s , p r o v i d i n g 

. t h a t t h e t e r m ' f a c t o r y ' s h a l l i n c l u d e m i l l s , w o r k ­
s h o p s , and o t h e r m a n u f a c t u r i n g o r b u s i n e s s e s t a b ­
l i s h m e n t s , and r e q u i r i n g t h a t s h a f t i n g , s e t s c r e w s , 
e t c . , i n f a c t o r i e s be p r o p e r l y g u a r d e d ; t h e t e r m 
• f a c t o r y ' b e i n g used t o d e s i g n a t e a s t r u c t u r e o r 
p l a n t where s o m e t h i n g i s made o r m a n u f a c t u r e d f r o m 
raw o r p a r t l y w r ought m a t e r i a l s i n t o f o r m s s u i t -
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a b l e f o r u s e , and t h e t e r m • b u s i n e s s e s t a b l i s h ­
m e n t 1 m e a n i n g an e s t a b l i s h m e n t r e s e m b l i n g a m i l l , 
w o r k s h o p , o r o t h e r m a n u f a c t u r i n g e s t a b l i s h m e n t . 
S h a n n a h a n v. E m p i r e E n g i n e e r i n g C o r p . , 9$ N.E. 9, 
10, 20k N.Y. 5,+3." 

On t h e b a s i c o f t h e q u o t e d c a s e s i£ a p p e a r s e n t i r e l y r e a ­
s o n a b l e t o s a y t h a t t h e s t a t u t e c o n c e r n i n g w h i c h y o u i n q u i r e 
c o n t e m p l a t e s b u s i n e s s e s t a b l i s h m e n t s r e s e m b l i n g o r s i m i l a r i n 
c h a r a c t e r t o a " t h s a t r e , m o v i n g p i c t u r e show, p o o l o r b i l l i a r d 
room o r t a b l e , d a n c e h a l l , s k a t i n g r i n k , amusement p a r k , b o w l ­
i n g a l l e y , r e s t a u r a n t . . I t f o l l o w s t h a t w h e t h e r o r n o t 
a g i v e n r o a d s i d e s t a n d i s a b u s i n e s s " e s t a b l i s h m e n t " w i t h i n 
t h e m e a n i n g o f t h e s t a i i t e i n q u e s t i o n i s a f a c t q u e s t i o n t o 
be d e t e r m i n e d by t h e s u p e r v i s o r s i n e a c h i n d i v i d u a l c a s e . 
Whether o r n o t t h e v e g e t a b l e s o r e g g s were c o o k e d and r e a d y 
t o e a t when s o l d would a p p e a r t o have some b e a r i n g on t h e 
d e t e r m i n a t i o n . 

A d e f i n i t i o n o f " f o o d s t u f f s " a p p e a r s a t 5 Words and P h r a s e s 
313s c i t i n g P a r d v y. Boomhower G r o c e r y Co.» l6lh M.Y.S. 775? 776, 
17& App* D i 3 ^ 7 t o t h e e f f e c t t h a t t h e e x p r e s s i o n " f o o d s t u f f s " 
means f o o d w h i c h has been s u b j e c t e d t o " c a n n i n g " o r s i m i l a r 
p r e p a r a t i o n . T h i s w o u l d seem t o b e a r o u t t h a t a f a r m e r ' s r o a d ­
s i d e s t a n d s e l l i n g raw e g g s and v e g e t a b l e s n o t g e n e r a l l y c o n ­
s i d e r e d r e e d y f o r i m m e d i a t e c o n s u m p t i o n w o u l d n o t be a " b u s i n e s s 
e s t a b l i s h m e n t " where " f o o d s t u f f s . . . i s f u r n i s h e d t o t h e 
g e n e r a l p u b l i c " . 

V e r y t r u l y y o u r s . 

L C A : k v r 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 



-TAX-t—SPSeiAL FUEtT- PLACE AT-WHICH DISPENSED:"' '">**>« 

Hejdj. Illegal to dispense fuel directly from alnobile tank wagon 
into the fuel supply tank of a motor vehicle at any place other than the 
licensed place of business or location, p ' „ ^JL A * / ^, 

&&?-7~x<f A U ^ 7 ^ ^ 

July 22, 1959 

Honorable M. L. Abrahaoson 
Treasurer of State 
L O C A L 

Attentions tax* Carl H. Erause 
Dear Sir: 

Reference i s taade to your request of July 10 as follows; 
"Please supply this department with a written 

opinion on whether or not i t i s legal for Special Fuel 
to be dispensed directly from a mobile tank wagon or 
transport truck into the fuel supply tank of a motor 
vehicle." 

We beg to advise: 
Tha pertinent statutes involved ore as follows: 

"324.36 Special fuel dealers* and special fuel 
users* licenses. 

1. Required. It shall be unlawful for any person to 
act as a special fuel dealer in this state unless he holds 
an uncanceled special fuel dealer*s license issued to hira 
by the treasurer. Except for special fuel which i s delivered 
by a special fuel dealer into a fuel supply tank of any 
motor vehicle in this state, the use (as herein defined) of 
special fuel i n this state by any person shall be unlawful 
unless he holds an uncanceled special fuel user's license 
issued to him by the treasurer. 

2. Application. Application for a special fuel dtialer"s 
license or a special fuel user's license shall be made to the 
treasurer. A special fuel dealer's license or a special fuel 
user's license, whichever i s applicable, shall be required 
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fpr each separate place of business or location where special 
fuels are regularly delivered or placed into the fuel supply 
franft of a motor vehicle. Provided, that, i f a special fuel 
dealer also operates one or more bulk plants from which the 
distribution of special fuel i s primarily by tank vehicle, 
he need not obtain a separate license for any of these plants 
not provided with fixed equipment designed for fueling 
vehiies." (Emphasis added). 

"324.37 Special fuel dealers' and special fuel users' 
records. For each location, where special fuel i s delivered 
or placed into the fuel supply tank of a motor vehicle, 
the special fuel dealer or user making the delivery shall 
prepare and maintain for a period of three years such rec­
ords as the treasurer may reasonably require with respect 
to a l l these deliveries, and with respect to inventories, 
receipts, purchases, and sales or other dispositions of 
special fuel." (Emphasis added) 
As stated in the law, (sic) a special fuel dealer's license or 

a special fuel user's license i s required for each separato place of 
business or location where special fuels are regularly delivered or placed 
into the fuel supply tank of a motor vehicle. 

This provision of the statute we believe contemplates a place of 
a more permanent nature, than picking a spot at random along the highway 
or anywhere else, which i s not the "place of business" of the party 
dispensing the special fuel. 

"Place of business or location" as used in the statute i s not 
defined under Chapter 324 (Motor Vehicle Fuel Tax) and hence we must 
construe the meaning of these words according to the context and the 
approved usage of the language. (See Sec. 4.1(2) Code of Iowa 1958). 

These words have been construed and defined in other Jurisdic­
tions, to-wit: 

"PLACE OF BUSINESS 
In general 
Under statute providing that receipts from sales and other 

sources shall be assigned only to tiffice, agency or place of 
business of corporation at which transactions giving rise to 
receipts are 'chiefly negotiated* for purpose of computing 
income tax, truck drivers of beverage company operating in 



Indiana were not agencies who 'chiefly negotiated* sales 
of company*s products in that state, and particular 
route assigned to each truck driver in Indiana did not 
constitute a 'place of business* of bottling company 
in Indiana within meaning of statute. Luckett v. Coca-
Cola Bottling Co. of Louisville, Ky., 310 S.W. 2d 795, 797." 

"A place of business i s simply a location where business 
i s transacted or more particularly a shop, office, warehouse, 
or commercial establishment, McCall v. State ex r e l . Daniels, 
23 So. 2d 492, 494, 156 Fla. 437." 

"liach place or store maintained by dry cleaner for re­
ceipt and delivery of customers* clothes held subject to 
occupation tax upon 'place of business* of person engaged 
in dry cleaning, although actual dry cleaning was done 
elsewhere. Laws 1927, p. 57, Sec. 2, par. 49, as amended 
by Laws 1929, p. 65, Sec. 13. Goldstein v,State Bevenue 
Commission, 178 S.E. 164, 50 Ga. App. 317." 

"One of the proper meanings of the word 'location* i s 
'local i t y . ' Mely v. Metager, 156 P. 753, 755, 97 Kan. 804." 

"Term 'locate,* within statute requiring county school 
board creating consolidated school d i s t r i c t , to designate 
location of schoolhouse, means to designate site or place, 
and term 'location' i s equivalent to site or place (Laws 
1924, c. 283, Sec. 100). Board of Sup'rs of Marshall 
County v. Stephenson, 134 So. 142, 144, 160 Miss. 372." 

"In ordinary and common usage, the word 'locality* 
i s synonymous with the word 'place*. Conley v. Valley 
Motor Transit Co., C.C.A. Ohio, 139 F. 2d 692, 693." 
It i s therefore our opinion that any person, whether licensed or 

unlicensed, would be violating the statute, Chapter 324, and subject to 
the penalties prescribed, Sec. 324.73 i f such person dispensed special 
fuel directly from a mobile tank wagon into the fuel supply tank of a 
motor vehicle at any place other than the licensed place of business 
OK location. 

Very truly yours, 

FDQ: Esj 

FRANK D. BIANCO 
Second Assistant Attorney General 



C I T I E S AND TOWNS: Naming S t r e e t s — Under S e c t i o n *+09 - 17, 
t h e c i t y o r town has f i n a l d e t e r m i n a t i o n i n t h e name o f a 
p l a t t e d street. ( p ^ : t ^ t / : / f ) / J . ^ , . w ^ . J/t ^ . y/^ 

/ . 

J u l y 2 2 , 1959 

H o n o r a b l e J hn A. B a u m h c e r 
S t a t e R e p r e s e n t a t i v e 
R u r a l R o u t e 2 
C a r r o l l , i owa 

Dear S i r ? 

T h i s i s t o a c k n o w l e d g e r e c e i p t o f y o u r l e t t e r o f J u l y 
l 3 , 1959 w h i c h s t a t e s t h e f o l l o w i n g : 

"Some few y e a r s ago ?Jlr. D u c h h e i t owner o f a 
t r a c t o f l a n d a d j a c e n t t o t h e c i t y o f C a r r o l l 
o u t s i d e o f t h e I n c o r p o r a t i o n s t a r t e d t o d e v e l o p 
t h i s a r e a i n t o a r e s i d e n t i a l d i s t r i c t . 

" A t t h o t i m e t h a t t h i s a r e a was a n n e x e d t o th-3 
c i t y he a s k e d t h e C i t y C o u n c i l f o r t h e p r i v i l e g e 
o f n oming t h e s t r e e t s , t h i 3 t h e C o u n c i l a g r e e d 
t o and w h i c h Mr. S u c h h e i t d i d and t h e same i s o? 
r e c o r d i n t h e a n n e x a t i o n -

" R e c e n t l y t h e C i t y C o u n c i l p a s s e d an o r d i n a n c e t o 
c h a n g e t h e name o f one s t r e e t , w h i c h Mr. Buchh-^it 
o b j e c t s t o , s i n c e t h i s p a r t i c u l a r s t r e e t was 
named i n memory o f a v e r y d e a r f r i e n d and t h e 
f o r m e r owner o f t h i s p r o p e r t y . i t was a t h e r 
r e q u e s t t h a t when she s o l d t h i s p r o p a r t y t h a t hs 
d e d i c a t e s o m e t h i n g i n h e r memory i f t h e o c c a s i o n 
e v e r p r e s e n t e d i t s e l f . 

t« * * * 

" C h a p t e r '+09,17 g i v a s t h e C i t y C o u n c i l t h a a u t h o r i t y 
t o dc so but i s n o t t h e r e an o b l i g a t i o n on t h s i r 
p a r t t o l i v e up t o an a g r e e m e n t . " 

In r e p l y t h e r e t o : 

T h e r e a r e two c o n c e p t s t o b e a r i n m i n d . When a c i t y o r 
town a c q u i r e s t i t l e i n f e e t o s t r e e t s w i t h i n t h e i n c o r p o r a t e d 
a r e a , t h e p r o p e r t y i s h e l d i n t r u s t f o r t h e use o f t h e p u b l i c . 
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C l i n t o n v. C.R. & M.R.R.Co.* 2k Iowa 1+55- When a p e r s o n i s 
g i v e n a p r i v i l e g e by a c i t y o r t o w n , s u c h p r i v i l e g e c a n n o t be 
p e r m a n e n t b e c a u s e o f t h e v e r y n a t u r e o f m u n i c i p a l g o v e r n m e n t 
w h i c h must c o n s i d e r t h e co m m u n i t y as a w h o l e and n o t t h e 
b e n e f i t w h i c h t h e i n d i v i d u a l o b t a i n e d by v i r t u e o f t h e p r i v i ­
l e g e . Lucy v. C i t y o f O s k a l o o s a . 1̂ 3 Iowa 70^, 121 N.IV. 5^2. 

Under S e c t i o n *f09«l7> Code 1958* c i t i e s o r towns a r e 
g i v e n s t a t u t o r y a u t h o r i t y t o d e t e r m i n e t h e name o f any p l a t t e d 
s t r e e t . In t h e f a c t s s t a t e d a p e r s o n was g r a n t e d t h e p r i v i ­
l e g e o f naming t h e s t r e e t s , t h i s d o e s n o t p r e c l u d e t h e town 
f r o m c h a n g i n g t h e name. L u c y c a s e , s u p r a . 

V e r y t t r u l y y o u r s , 

THE0D0R W. REHMANN, J R . 
A s s i s t a n t A t t o r n e y G e n e r a l 

TWR'.kvr 



MOTOR VEHICLES: Temporaryrestricted_licenses--Under 58G.A., Sec. 4, Ch. 322; 
1. The word "convicted" appearing therein means a fi n a l conviction 

upon which a suspension of an operator's or chauffer's license was activated. 
2. The original operator's or chauffeur's license reaains under 

suspension during the effective period covered by the temporary restricted 
license. 

3. Violation of the temporary restricted license i s governed by 
Section 321.193, Code 1958. 

4. Department may not remtire that a temporary restricted license 
be displayed on the vehicle, {-fe^ t £ W i 7 / $*M../f C* 7A*/&) 

July 22, 1959 

Mr. Russell I. Brown, Commissioner 
Department of Public Safety 
L O C A L 
Dear Sir : 

This w i l l acknowledge receipt of your letter under date of 
July 20, 1959, as follows: 

"Senate F i l e 463, Acts of the Fifty-eighth 
General Assembly, provides in part: 'The safety 
commissioner may, on application, issue a temporary 
restricted license to any person convicted whose 
regular employment i s the operation of a motor vehicle 
or who cannot perform his regular occupation without 
the use of a motor vehicle, but such person shall 
not operate a vehicle for pleasure while holding such 
restricted license. However, this section shall not 
apply to any person whose license i s revoked under' 
the provisions of Section three hundred twenty-one 
point two hundred nine (321.209), Code of Iowa.^ 

"With reference to above and existing statutes, 
I request your o f f i c i a l opinion on the following: 

"(1) What i s the meaning of the word 'convicted*, 
as intended by the legislature? 

(2) Does the operators or chauffeurs license 
remain under suspension during the period e temporary 
restricted license i s in effect? 



"(3) Would a violation by an operator or chauffeur 
of the provisions of a temporary restricted license constitute 
the offense of operation of a motor vehicle while license 
is under suspension; or, in the alternative, would said 
violation be a violation of a restricted license as governed 
by Section 321.193, Code of Iowa, 1958? 

"(4) Could the Department of Public Safety require 
that a temporary restricted license be prominently dis­
played on a designated part of the part of the vehicle 
driven - such as the windshield? 

"(5) Does the Commissioner have the authority to 
issue a temporary restricted license for the only purpose 
of enabling the applicant to drive to and from work?" 
In reply thereto: 
The pertinent part of Chapter 222, Acts of the 58th General 

Assembly, relevant to this opinion reads as follows: 
"Sec. 4. The safety commissioner may, on application, 
issue a temporary restricted license to any person con­
victed whose regular employment i s the operation of a 
motor vehicle or who cannot perform his regular occupation 
without the use of a motor vehicle, but such person shall 
not operate a vehicle for pleasure while holding such 
restricted license. However, this section' shall not 
apply to any person whose license i s revoked under the 
provisions of section three hundred twenty-one point 
two hundred nine (321.209), Code 1958." 

In order that the aforesaid section 4 reads with meaning insofar 
as the word "convicted" is concerned, i t becomes necessary to think of 
the word "convicted" as meaning a f i n a l conviction which has resulted in 
a suspension of a person's operator's or chauffeur's license to operate 
a motor vehicle. Unless the f i n a l conviction has resulted in a suspension 
of such license, Section 4 of the aforesaid act would not become operative 
and no apparent need for a temporary restricted license would ever arise. 

In reply to your second question, we advise as follows: 
. The right to operate a motor vehicle i s a privilege granted by 

the sovereign. Doyle v. Kahl. 242 Iowa 153, 158, 46 N.W. 2d 52(1951) 
and cases cited therein; State v. Stehlek. 262 Wis. 642, 56 N.W. 2d 514 
(1953). A valid operator's or chauffeur*s license is evidence of this 
privilege so granted. It i s a personal privilege and as such the 
granting sovereign may also prescribe under what conditions said license 



•ay bo suspended. When such license to operate a motor vehicle i s suspended 
the privilege aforesaid i s denied the licensee for the period of suspension 
imposed. 

The legislative intent Is obvious i n Section 4 of Chapter 222, 
Acts of tha 50th General Assembly. The legislature has provided that 
the commissioner any, i n bis discretion within the standards of guidance 
provided i n Section 4, supra, upon application grant a temporary restricted 
license. Granting of such license by the commissioner i s the granting 
of a privilege restricted as provided. The original license to operate 
a motor voMclo remains under suspension during the period £vr which the 
temporary restricted license i s valid. Therefore, i t Is our opinion 
that the operator's or chauffeur's license remains under suspension during 
the period of time during which a temporary restricted license i s valid. 

In order that your third question may be answered i t i s necessary 
that ra exanine the provisions of Section 321.193, Code 1950. Said section 
reads as follows: 

*'T!:o department upon issuing an operator's or chauffeur's 
license 3hali have authority whenever good cause appears 
to impose restrictions suitable to tho licensee's driving 
a b i l i t y with respect to the type of vehicle or special 
mechanical control devices required on a motor vehicle 
union the licensee may operate or auch other restrictions 
WHlteM* ,*,q %PQ , U W R including licenses Issued, 
under section 321.194, as tho deoartcgnt may determine to 
fta. qpptoprjav*, ,t,9 mm flmflf*°fi o* « mm, 
X$4<&P. H .Efa ,^c,Snsee~ 
"The depsrttQsnt aay either Isnue a special restricted license 
or say sot forth such restrictions upon the usual lioonse 
fOtEU 
"Tbe tiepartBont may upon receiving satisfactory evidence 
of any violation of the restrictions of such license sus­
pend or revolt tho saae but tbe licensee shell be entitled 
to a hearing as upon a suspension or revocation under this 
chapter. 
" I t i s a alS'Jeaaanor, punishable as provided i n section 
321.402, for any person to operate a ootor vehicle i n 
any manner i n violation of the restrictions Imposed i n 
a restricted license issued to him," (Enphasis added). 
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Undor Section 4, Chapter 222, Acts o£ thu 58th General Assembly 
i s found the authority to issue upon application and within the 
commissioner's discretion, temporary restricted licenses to persons 
whose regular eraployoent i s the operation of a taotcr vehicle or who 
cannot perform their regular occupation without the use of a taotor 
vebfcle. An analysis of this particular statute would seam to indicate 
that such statute i s not exclusive, but must be read i n conjunction 
with Section 321.193, supra. In other nords, tho two statutes are in 
pari materia, and lows pari materia must be construed with reference to 
each other. 

Therefore, this office i s of the opinion that violation of the 
conditions of a teu^orary restricted license Issued pursuant to Section 4, 
Chapter 222, Acts of the 50th General Assembly would be governed as to 
suspension, revocation and imposition of tha criminal penalty provided 
would be governed by Section 321,193, Code 1953. 

The answer to question four would see© to be governed by Section 
321.190, Code 1958, «.ihieh reads 03 f o l l e t a : 

M£very licences shall hove his operator's or eiisaffail's 
license i n his immediate possession at a l l times when 
operating a saotar vehicle and shall display the same, 
upon demand of a Justice of tho peace, a peaco officer, 
or a f i e l d deputy or eseaoiner of tho department. Kew-
ev^r, no persoa charged wita violating this section 
shall be convicted i f ho produces i n court, witMa a 
reasonable tirae, an operator's or chauffour's license 
theretofore Issued to him and v a l i d at tho titao of his 
arrsst." (EsspSiasis added). 

•ito aforesaH words, "his itaacdiato possession", are indicative 
that tho license mast not be separated i n respect to piece, the place 
being l a this case, the person of th® licensee. Therefore, your fourth 
question i s answered i n the negative. 

In answer to year f i f t h and last question, we advise GO follows: 
Hi© standard of guidance established by tho legislature for 

issuance* of a temporary restricted license i s found In Section 4, 
Chapter 222, Acts of the 58th General Assembly. The person applying 
for such license must be a person (1) whose Siguier employment i s the 
operation of a motor vehicle, or, (2) a person ulio cannot perform his 
regular occupation without the use of a motor vehicle. Issuance of 
such license Is discretionary with the commissioner within, of course the 
standard of guidance as provided. Thus we have a statute ftblsn vests 



discretionary power in an administrative officer. The statute i s couched 
In general terms which outline i t s operation by providing the aforesaid 
standard of guidance. Left to the administrator i s the determination 
of whether a particular factual situation comes within the terras of the 
law. This department cannot exercise the discretion placed i n the 
administrator and for this reason wo decline to answer the aforesaid 
question. 

Very truly yours, 

CAUL H. P2SCH 
Assistant Attorney General 

CHP:kJ 



SCHOOLS; R e f u n d o f T a x e s — B o a r d o f E d u c a t i o n has no a u t h o r i t y 
t o d i s t r i b u t e t o t h e t a x p a y e r s on a p r o - r a t a b a s i s t h e s u r p l u s 
i n t h e g e n e r a l f u n d where t h e s c h o o l d i s t r i c t g o e s o u t o f e x i s t e n c e 

J u l y 23, 1951 

Mr. James W. M c G r a t h 
Van Ouren C o u n t y A t t o r n e y 
K e o s a u q u a 9 Iowa 

Dear S i r : 

T h i s i s t o a c k n o w l e d g e r e c e i p t o f y o u r l e t t e r o f J u n e 
20 i n w h i c h y o u s t a t e t h e f o l l o w i n g : 

"Tho U p t o n No. 6 S c h o o l D i s t r i c t i n Van B u r o n 
C o u n t y , Iowa, w i l l , o n J u l y 1st, 1959, become 
a p a r t o f a r e o r g a n i z e d s c h o o l d i s t r i c t . ' t 
h a s a s u r p l u s o f o v e r S^rCCx-.Ci> i n i t s g e n e r a l 
f u n d and some e i g h t e e n o r n i n e t e e n p r o p e r t y 
o w n e r s and t a x p a y o r s i n t h e d i s t r i c t . F o r 
s e v e r a l y e a r s nov; t h e d i s t r i c t h a s made no 
l e y f o r s c h o o l p u r p o s e s . I t had o r i g i n a l l y , 
a p p a r e n t l y t h r o u g h c e r t a x a t i o n , a c q u i r e d a 
t r e m e n d o u s s u r p l u s o u t o f w h i c h i t h a s p a i d iha 
e x p e n s e s f o r t h e p a s t f e w y e a r s and s t i l l h a s 
t h a b a l a n c e abo"e r e f e r r e d t o . 

"Can t h e B o a r d o f E d u c a t i o n r e t u r n t o t h e s e 
r e s i d e n t s and t a x p a y e r s p r o - r a t a t h e s u r p l u s 
a s o f t h e c l o s e o f t h e d i s t r i c t ' s e x i s t e n c e ? " 

I n r e p l y t h e r e t o : 

The B o a r d o f E d u c a t i o n h a s no s t a t u t o r y a u t h o r i t y t o 
r e t u r n t o t h e r e s i d e n t s i n q u e s t i o n t h a s u r p l u s t h a t e x i s t s 
i n t h e g e n e r a l s c h o o l f u n d . I t i a f u n d a m e n t a l t h a t s c h o o l 
d i s t r i c t s a r e c r e a t u r e s o f s t a t u t e w i t h o n l y t h o s e p o w e r s 
e x p r e s s l y c o n f e r r e d by s t a t u t e o r r e a s o n a b l y and n e c e s s a r i l y 
i m p l i e d a s i n c i d e n t t o e x e r c i s e o f a power o r p e r f o r m a n c e o f 
a d u t y e x p r e s s l y c o n f e r r e d o r i m p o s e d by s t a t u t e . See S J ^ y s r 
L a ke C o n s o l . S c h . D i s t . v. P a r k e r . 23& Iowa 9 ^ , 29 N.W. 2d 

I n d . S c h , D i s t . o f D a n b u r v v. C h r i s t i a n s e n . 2*1-2 Iowa 963, 
^9 N.W. 2 d „ 2 b 3 ; L i n c o l n D i s t . ». R e d f i e l d D i s t . . 226 Iowa 29*>, 
283.N.W. 6 6 l . I f , t h e r e f o r e , t h e d i s t r i c t i n q u e s t i o n h a s 
t h e " power c o n c e r n i n g w h i c h y o u i n q u i r e , i t must d e r i v e f r o m 
t h e e x p r e s s p r o v i s i o n s o f some s t a t u t e . 

V e r y t r u l y y o u r s , 

THE0D0R W. ftEHMANN, J R . 
T V. h: I; V r A s s i s t a n t A t t o r n e y G e n e r a l 



Membership of Supreme, D i s t r i c t , Municipal and Superioe Court judges 
in the J u d i c i a l Retirement System is not mandatory requirement. Mem­
bership t h e r e i n , however, automatical1y terminates such judge's p a r t i ' 
c i p a t i o n in the Iowa P u b l i c Employees Retirement System, and the tax 
imposed on the wages of such judges ceases on the e f f e c t i v e date of 
such employee's membership in the J u d i c i a l Retirement System or the 
e f f e c t i v e date of Ch. 356, 58th G. A., whichever is e a r l i e r . -

Sas^juUtt 5 V , £ p ^ , )jf s~f- 7 - 2% 

Mr. Glenn D. S a r s f i e l d 
S tate Comptroller 
B u i l d i n g 
Dear S i r : 

This w i l l acknowledge r e c e i p t of yours of the 7th Inst. 
In which you submitted the f o l l o w i n g : 

"H. F. 151, Acts of the 58th General Assembly, 
amended Chapter 605A, Code of Iowa, 1958, mak­
ing c e r t a i n changes In the J u d i c i a l Retirement 
System. 
" j p a r t i c u l a r l y c a l l your a t t e n t i o n to Sections 
1 and 8. 
"I r e s p e c t f u l l y request an o p i n i o n as to the 
f o l l o w i n g : 
"1. Does the tax on wages of each employee and 
h i s employer cease on the e f f e c t i v e date of 
such employees' membership i n the J u d i c i a l Re­
tirement System, or the e f f e c t i v e date of t h i s 
Act, whichever i s e a r l i e r , r e g a r d l e s s of whether 
or not such employees a c t u a l l y become members 
of the J u d i c i a l Retirement System. 
"2. Is It mandatory f o r a Judge who is e l i g i ­
b l e to j o i n the J u d i c i a l Retirement System 
w i t h i n one year a f t e r the e f f e c t i v e date of 
t h i s Act, or w i t h i n one year a f t e r any date he 
takes oath of o f f i c e as judge." 
In r e p l y to the foregoing I advise that there i s no 

mandatory requirement that the Judges of the several courts 
acquire membership in the J u d i c i a l Retirement System provided 

Si- 7 -



Hr. Glenn D. S a r s f j e l d - 2 - J u l y 23, 1959 

by Chapter 605A, Code 1958, as amended by Chapter 356, Acts of 
the 58th General Assembly. I t Is not so expressly provided and 
Im p l i c a t i o n to the contrary a r i s e s from the f o l l o w i n g among 
other p r o v i s i o n s of the Act, t o - w i t , Section 1 of Chapter 356, 
provides: 

"Section 1. Section s i x hundred f i v e A point 
three (605A.3), Code 1958, i s hereby repealed 
and the f o l l o w i n g adopted in l i e u thereof: 
'This chapter s h a l l not apply to any judges 
of the m u n i c i p a l , s u p e r i o r , d i s t r i c t or supreme 
court u n t i l he gives n o t i c e In w r i t i n g , while 
s e r v i n g as a Judge, to the s t a t e comptroller 
and t r e a s u r e r of s t a t e , of h i s purpose to come 
w i t h i n i t s purview. Judges of the municipal 
and superior courts s h a l l at the same time 
give a copy of such n o t i c e to the c i t y t r e a s ­
urer and county audi t o r w i t h i n the d i s t r i c t 
of such c o u r t . Such n o t i c e s h a l l be given 
w i t h i n one year a f t e r the e f f e c t i v e date 
hereof or w i t h i n one year a f t e r any date on 
which he takes oath of o f f i c e as such judge." 1 

It i s c l e a r from the foregoing that before the J u d i c i a l 
Retirement System i s e f f e c t i v e of any judge, he is required to 
give n o t i c e of h i s purpose to j o i n the System. In other words, 
i t must be the judge's purpose to a f f i l i a t e with the System 
and such purpose must be evidenced by the s e r v i c e of a n o t i c e 
he intends to come w i t h i n i t s purview. A judge's purpose to 
a f f i l i a t e implies h i s a f f i l i a t i o n to be an act of h i s own w i l l 
and not the w i l l of the State. "Purpose" i s something placed 
before the mind as an aim or desideratum. Sawter v. Shoenthal, 
80 A. 101, 81 N. J . L. 197. J o i n i n g the System not being manda 



Mr. Glenn C. S a r s f i e l d m 2 " J u l y 23, 19>9 

t o r y , answer to your f i r s t question i s not required. 
Membership of the judge in the Iowa P u b l i c Employees 

Retirement System as r e l a t e d to h i s membership in the J u d i c i a l 
Retirement System i s provided by Section 8, subsections 1 and 
2, of Chapter 356, Acts of the 58th General Assembly, which pro­
v i d e the f o l l o w i n g : 

"•1. Every person who i s a member of the 
j u d i c i a l retirement system on the e f f e c t i v e 
date of t h i s A c t, or who t h e r e a f t e r becomes 
a member s h a l l have h i s membership terminated 
in the Iowa p u b l i c employees' retirement sys­
tem. 
; , , 2 . The tax or* wages of each employee and 
h i s employer, as required by s e c t i o n n i n e t y -
seven 6 point eleven ( 9 7 B . l i ) of the Code 
s h a l l cease on the e f f e c t i v e data of such 
employee's membership in the J u d i c i a l r e t i r e ­
ment system, or the e f f e c t i v e date of t h i s 
Act, whichever i s e a r l i e r . ' " 
However, these s t a t u t e s have no a p p l i c a t i o n to one who 

was not a judge or otherwise p u b l i c l y employed on the e f f e c t i v e 
data of the Act. Dne who becomes a Judge or other employee as 
defined In Chapter 97B, Code 1953, a f t e r J u l y k, 1959, becomes a 
member of the Iowa P u b l i c Employees Retirement System on the 
date he q u a l i f i e s f o r o f f i c e or otherwise becomes an employes. 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

OS:MKB 
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i!3Vj.^SH!?S: F i r e P r o t e c t i o n The maximum amount a township 
may r a i s e f o r f i r e apparatus i s defined by Code se c t i o n 359. 

J u l y 23. 1959 

m. Paul 0. Strand 
Winneshiek County Attorney 
Docorah, Iowa 

Dear Mr. Strand: 
Receipt i s acknowledged of your l e t t e r of Juno 2^ 

as f o l l o w s : 
''This i s i n regard to r a i s i n g money under Chapter 359 
f o r the purposes of purchasing f i r e equipment. Our 
township t r u s t e e s and townships have done and have 
met the v a r i o u s requirements of law up to the act u a l 
l e v y i n g of any amount and the r e c e i v i n g of same. 
Thoy are having a rather d i f f i c u l t time i n f i n d i n g 
a leading I n s t i t u t i o n which w i l l lend them money. 
The banking i n s t i t u t i o n s t a t e that thoy v/ant tha 
t r u s t e e s to f l o a t a bond issue and they, of course, 
w i l l buy the bond and in a l e t t e r from Chapman and 
C u t l e r of Chicago they s t a t e that they would not 
approve such a bond issue because of the number of 
Iowa cases in which tho.Supreme Court of iowa has 
neld that c i v i l townships loua l a c k corporate 
c a p a c i t y and cannot sue o r be sued. 

"S have j u s t r e c e n t l y t a l k e d to a l o c a l banker and, 
of course, we are a l l i n a dilemma as i t appears 
that v a r i o u s o p i n i o n s and statements c o n t r a d i c t 
each other . Our dilemma i s , How can wo r a i s e 
about $28,000.00 when the t o t a l revenue from the 
levy milage i n tho proposed f i r e d i s t r i c t w i l l be 
only about a $1000 per year? 
"Question: If a loan can be made, how can i t be nade 3:: 
that i t w i l l meat the requirements of the State Bank 
examiner and the F.O.C.V 
" I would appreciate your o p i n i o n and statements to 
help us i n our dilemma. Thank you very much." 

S9- 7-Jf 
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The answer to your i n q u i r y as to how $2d,000 can be 
r a i s e d f o r the s t a t e d purposes when the t o t a l revenue from the 
maximum levy i n the township w i l l be only about $1,000 per 
year i s simply that i t can't be r a i s e d . This i s a matter of 
simple a r i t h m e t i c rather than law. S e c t i o n 359.^5, Code S956tt 

which provides the only method whereby a s i n g l e township can 
r a i s e funds f o r the stated purpose, provides: 

"359.^5 A n t i c i p a t o r y bonds. Townships may a n t i c i p a t e 
the c o l l e c t i o n of taxes a u t h o r i z e d by sec t i o n s 359.^3 
and 359.4**, and f o r such purposes may issue bonds payable 
i n not more than ten equal annuel i n s t a l l m e n t s and at a 
rate of I n t e r e s t not exceeding f i v e percent per annum 
and payable at such place and be i n such form as the 
board of t r u s t e e s s h a l l designate by r e s o l u t i o n . Sections 
23.12 to 23.16, I n c l u s i v e , and chapter *»G3, so f a r as ap­
p l i c a b l e , s h a l l apply to such bonds." 

By reference to the m u l t i p l i c a t i o n t a b l e s , 10 x $1000 5 $10,000, 
The problem you present i s one which can be solved 

only by l e g i s l a t i o n , not by o p i n i o n of t h i s o f f i c e . 
Very t r u l y yours, 

LCA:mmbS 

LEONARD- C. ABELS 
A s s i s t a n t Attorney Genarai 



COUNTIES: S h e r i f f ~ Not e n t i t l e d t o f e e s f o r o r r e q u i r e d 
t o make s e r v i c e i n c i v i l a c t i o n s upon p a r t i e s o u t s i d e t h e 
s t a t e o f l o w a . ( / J M i ^ J^&.&tfy., 7/*S/SJ ) 

J u l y 23, 1959 

Mr. R o b e r t N. J o h n s o n 
Lee C o u n t y a t t o r n e y 
6l5i S e v e n t h S t r e e t 
F o r t M a d i s o n s Iowa 

Dear S i r s 

R e c e i p t i s a c k n o w l e d g e d o f y o u r l e t t e r o f J u n e 27 a s 
f o l l o w s : 

" R u l e o f C i v i l P r o c e d u r e ;,y59 p r o v i d e s t h a t a 
s h e r i f f c a n make u n s w o r n r e t u r n s o f o r i g i n a l 
n o t i c e s s e r v e d by him i n h i s own o r a c o n t i ­
g u o u s c o u n t y - I t p r o v i d e s f u r t h e r t h a t i f t h o 
n o t i c e i s s e r v e d i n Iowa by a p e r s o n o t h e r t h a n 
a p e a c e o f f i c e r o r i n a n o t h e r s t a t e by a p e r s o n 
o t h e r t h a n a s h e r i f f , no f e e s o r m i l e a g e s h a l l 
be a l l o w e d t h e r e f o r e . 

From t i m e t o t i m e , t h e S h e r i f f o f Lee C o u n t y , 
I o w a , i s r e q u e s t e d by an a t t o r n e y i n a c i v i l 
m a t t e r t o s e r v e n o t i c e i n Hancock C o u n t y , l l l i -
n o i s s w h i c h c o u n t y l i e s d i r a c t l y a c r o s s t h e 
M i s s i s s i p p i f r o m LQQ C o u n t y . T h i s s i t u a t i o n 
g i v e s r i s e t o s e v e r a l q u e s t i o n s , upon w h i c h an 
o p i n i o n w o u l d be a p p r e c i a t e d . 

(1) I s t h e S h e r i f f o f L e e C o u n t y r e q u i r e d t o 
s e r v e s u c h n o t i c e ? 

( 2 ) I f t h e S h e r i f f d o e s s e r v e s u c h n o t i c e , 
a r c h i s f e e s and m i l e a g e a l l o w e d t h e r e f o r e ? 

In t h i s c o n n e c t i o n , i t i s my t h i n k i n g t h a t when 
a s h e r i f f l e a v e s t h e s t a t e , he i s w i t h o u t t h a 
q u t h o r i t y o f a s h e r i f f and a c t s o n l y a s an o r d i n ­
a r y c i t i z e n . I t i s my f u r t h e r t h i n k i n g t h a t 
-Hancock C o u n t y , I l l i n o i s , w o u l d n o t be c o n t i g u o u s 
t o L e a C o u n t y , Iowa, by r e a s o n o f t h e s e p a r a t i o n 
o f t h e c o u n t i e s by t h e M i s s i s s i p p i R i v e r . I 
d o n ' t know w h e t h e r s u c h c o u n t i e s w o u l d be c o n t i ­
g u o u s w i t h i n t h e m e a n i n g o f s a i d R u l e i f 
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t h e y were s e p a r a t e d o n l y by a s t a t e l i n e . Be­
c a u s e o f t h i s r e a s o n i n g , i t a p p e a r s t o me t h e 
s h e r i f f c o u l d n o t be a l l o w e d f e e s and m i l e a g e . 

I s u p p o s e i f Hancock C o u n t y and Lee C o u n t y a r a 
n o t c o n t i g u o u s , t h e n t h e s h e r i f f w o u l d n o t be 
r e q u i r e d t o ser»e s u c h n o t i c e s . I w o u l d , how­
e v e r , a p p r e c i a t e y o u r o p i n i o n on b o t h o f t h e s e 
q u e s t i o n s a t y o u r e a r l y c o n v e n i e n c e . " 

I c o n c u r i n y o u r t h o u g h t t h a t , a s a g e n e r a l r u l e , when a 
s h e r i f f l e a v e s t h e s t a t e he i s w i t h o u t t h e a u t h o r i t y o f a 
s h e r i f f and a c t s o n l y a s an o r d i n a r y c i t i z e n . \ T h e r e a p p e a r s 
t o be a l i m i t e d e x c e p t i o n t o t h e r u l e i n t h e c a s e o f t h e e x t r a ­
d i t i o n o f c r i m i n a l s b u t I c a n f i n d no a u t h o r i t y f o r s u c h e x ­
c e p t i o n i n t h e m a t t e r s t o w h i c h y o u r e f e r . The l a w s o f Iowa 
do n o t r e a c h beyond t h e b o u n d a r i e s o f Iowa. Sea R a s t i d e v. 
Chicago,*. St., P., M. & Q. ft. C o ^ 203 Iowa ^315 ^36 and H e n d r i c k sen 
y. C r a n d i c S t a g e s . 216 Iowa ok'1), 6h6, F o r t h i s r e a s o n i t i s 
my o p i n i o n t h e answer t o b o t h o f y o u r q u e s t i o n s i s "no". 

V e r y t r u l y y o u r s , 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 

L C A : k v r 



TOWNSHIPS: F i r e P r o t e c t i o n . H o u s i n g f o r e q u i p m e n t may b< 
j o i n t l y o w n e d . / / } . . . 

J u l y 2^, 1>59 

'Jr. Jaraoo V2. Hudson 
P o c a h o n t a s C o u n t y A t t o r n e y 
P c c a h o n t a c , Iowa 

Dear S i r : 

R e c e i p t i s a c k n o w l e d g e d o f y o u r l a t t e r o f J u l y 20 a s 
f o l lOWQS 

"5 w o u l d l i k o an o p i n i o n f r o m y o u r o f f i c e r e l a ­
t i v e t o t h e a b o v e c i t a d c o d e s e c t i o n and t h e 
f o l l o w i n g f a c t s i t u a t i o n . 

" I n P o c a h o n t a s C o u n t y t h e r e a r e k- t o w n s h i p s 
a d j a c e n t t o one t o w n , and s a i d lh t o w n s h i p s 
h a v e e n t e r e d i n t o a w r i t t o n a g r o e m c n t f o r t h a 
o p e r a t i o n o f a j o i n t f i r e d e p a r t m e n t w i t h e n i d 
t o w n . Undar s a i d a g r e e m e n t w i t h t h e t o w n s h i p s , 
t h o t o w n s h i p s havo p u r c h a s e d c e r t a i n e q u i p m e n t , 
w h i c h e q u i p m e n t i s o p e r a t e d by t h o town and t h e 
c o s t c o f m a i n t e n a n c e i s d i v i d e d b e t w e e n t h e 
p a r t i e s o f t h i s a g r e e m e n t . Tho town and t o w n ­
s h i p a r c now c o n t e m p l a t i n g b u i l d i n g a f i r a s t a t i o n 
f o r t h o p u r p o s e o f h o u s i n g t h e a q u i p m e n t owned 
and o p e r a t e d by t h e town and t o w n s h i p u n d e r t h i s 
a g r e e m e n t . A l l o f t h e t o w n s h i p s i n v o l v e d have 
had t h e l e v y a u t h o r i z e d u n d e r S o c t i o n 3!?7°!-K3 
a p p r o v e d by t h e r o q u i s i t e e l e c t i o n and a r c p r e ­
s e n t l y o p e r a t i n g u n d e r s a i d a g r e e m e n t . 

«1y p a r t i c u l a r q u e s t i o n s a r s a s f o l l o w s : 
" 1 . * r e t h e t o w n s h i p t r u s t e e s a u t h o r i z e d t o pay 
r„ p o r t i o n o f t h e c o s t s o f c o n s t r u c t i o n o f s u c h a 
f i r e s t a t i o n w h i c h w o u l d bo l o c a t e d i n t h e town 
and u s e d t o p r o v i d e h o u s i n g f o r t h e f i r o f i g h t i n g 
e q u i p m e n t owned and o p e r a t e d j o i n t l y by t h e town 
and t o w n s h i p s ? 
"2. I f t h e answer t o t h e f i r s t q u e s t i o n i s i n t h e 
c.f f i rrnat i vo t h e n s h o u l d t h e t i t l e t o s a i d f i r e 
s t a t i o n and r e a l e s t a t e be h e l d i n p a r t by t h a 
t o w n s h i p s i n v o l v e d ? 
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"The t r u s t e e s i n v o l v e d a r e a n x i o u s t o have an 
o p i n i o n a t y o u r e a r l i e s t c o n v e n i e n c e a s t h e y 
w o u l d l i k e t o d e t e r m i n e t h i s m a t t e r a s soon a s 
p o s s i b l e . " 

S e c t i o n 359«*+2 9 Code 195^5 t o w h i c h you r e f e r , p r o v i d e s 
a s f o l l o w s ! 

"Tho t o w n s h i p t r u s t e e s o f any t o w n s h i p may 
p u r c h a s e , own, r e n t , o r m a i n t a i n f i r e a p p a r a t u s 
o r e q u i p m e n t and p r o v i d e h o u s i n g f o r same and 
f u r n i s h s e r v i c e s i n t h e e x t i n g u i s h i n g o f f i r e s 
i n s a i d t o w n s h i p , i n d e p e n d e n t l y o r j o i n t l y w i t h 
any a d j o i n i n g t o w n s h i p o r t o w n s h i p s , l i k e w i s e 
a u t h o r i z e d a s h e r e i n p r o v i d e d , o r w i t h any c i t y 
o r t o w n . " ( E m p h a s i s o u r s ) 

Tha answer t o y o u r f i r s t q u e s t i o n i s d i r e c t l y a n s w e r e d by 
t h e e m p h a s i z e d p o r t i o n o f t h e q u o t e d s t a t u t e . I t i s t o be 
n o t e d t h e s t a t u t e d o e s n o t r e s t r i c t t h e l o c a t i o n o f t h e 
"hou s i n g " . 

The a n s w e r t o y o u r s e c o n d q u e s t i o n d e p e n d s e n t i r e l y upon 
t h e t e r m s o f t h o j o i n t a g r e e m e n t b e t w e e n t h e p a r t i c i p a t i n g 
t o w n s h i p s and town. As y o u w i l l n o t e f r o m t h e q u o t e d s t a t u t e 
t h e a g r e e m e n t may bo e i t h e r t o "own" o r t o " p r o v i d e s e r v i c e s " . 
A l s o s e e c o d e s e c t i o n 365.12 w h i c h s i m i l a r l y d e f i n e s t h o 
power o f t h e town* 

V e r y t r u l y y o u r s , 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 

L C A s k v r 

[ 



C o u INJT( £*S : C o o J £ 5 r ^ ! ' ' ~ ' ~ r / \ - " 
1) Th<3 Soard of TupervTsbrs under~~We pt-ovisions of §332.3(19j Code 195J, has 
power to e s t a b l i s h parking lanes in the court house grounds; 2) the Board woul 
have no a u t h o r i t y to t r a n s f e r any part of the court house grounds to the c i t y 
as a g i f t without s p e c i f i c s t a t u t o r y a u t h o r i t y ; 3) there i s no express^or im­
p l i e d a u t h o r i t y in the c i t y to t r a n s f e r property to the county by c o r r e c t i v e 
deed; k) an e l e c t i o n to place t h i s matter before the e l e c t o r s would be withoi 
s t a t u t o r y a u t h o r i t y and would c o n s t i t u t e a mere voluntary referendum. 

J u l y 27, 1953 ^ 

Mr. James H. Co them 
Clarke County Attorney 
Osceola, iowa 
Dear Mr. Cothern: 

We are in r e c e i p t of your l e t t e r requesting an opinion 
on the l e g a l i t y of p l a c i n g parking lanes In the Clarke County 
Court House square. 

Your l e t t a r sets out the f o l l o w i n g : 
" i n 1907, upon a r e s o l u t i o n of the c i t y c o u n c i l , 
the C i t y of Osceola conveyed the land upon which 
the Court House now stands, as w e l l as the ad-
J o i n i n g park, to Clarke County by q u i t c l a i m 
deed. The deed was dated June 13, 1907, and was 
from Osceola C i t y to C l a r k e County and was f i l e d 
June \ht 1907. The deed conveyed 'The block or 
t r a c t of ground known as the p u b l i c square in 
the c i t y of Osceola, Clarke County, Iowa. The 
s a i d Clarke County hereby agrees t o use s a i d 
land f o r a p u b l i c park and f o r Court House pur» 
poses.' M 

You a l s o s t a t e : 
"There i s already e x i s t i n g a parking area f o r 
court house employees and other users of the 
court house s i t u a t e d on the court house park 
so that the proposed parking lanes would be f o r 
the use of the general p u b l i c . " 
You submit four questions concerned with the problem 

as f o l l o w s : 
"1. In view of the apparent r e s t r i c t i v e clause 
in the q u i t c l a i m deed from the C i t y of Osceola 
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to Clarke County, can the Clarke County Board of 
Supervisors e s t a b l i s h parking lanes In the County 
Court House park? 
"2. In view of s e c t i o n s 332.3(13) and 332.3(17) 
and the f a c t that s a i d Court House park is s t i l l 
being used f o r a p u b l i c park and f o r Court House 
purposes, can the Clarke County Board of Super­
v i s o r s deed back that p o r t i o n of the Court House 
park needed f o r the proposed parking lanes to 
the C i t y of Osceola so that the proposed parking 
lanes could be constructed by the C i t y of Osce­
ola? 
"3. Can the Clarke County Board of Supervisors 
upon r e c e i p t of a c o r r e c t i v e deed from the C i t y 
of Osceola s t a t i n g that the Court House park 
s h a l l be used f o r 'Court House, park and parking 
f a c i l i t y purposes' construct the proposed park­
ing lanes in the Court House park? 
"*+. Can the proposed parking lanes be authorized 
by a vote of the c i t i z e n s at a general e l e c t i o n ? " 
In r e p l y t h e r e t o I would advise as f o l l o w s . 
1. Insofar as your question #1 i s concerned, we c a l l 

y o u r a t t e n t l o n to Section 332.3(19), Code 1958, which provides 
as f o l l o w s : 

"General powers. The board of supervisors at 
any regular meeting s h a l l have power: 
»i * * * 

"19. To e s t a b l i s h , p u b l i s h , and enforce r u l e s 
r e g u l a t i n g and r e s t r i c t i n g the use by the pub­
l i c of a l l county b u i l d i n g s and grounds. Such 
r u l e s when e s t a b l i s h e d s h a l l be posted In con­
spicuous places about s a i d b u i l d i n g s and grounds. 
Any person v i o l a t i n g any such r u l e s h a l l be 
g u i l t y of a misdemeanor and upon c o n v i c t i o n 
be punished by a f i n e of not to exceed one 
hundred d o l l a r s or be Imprisoned in the county 
j a i l not to exceed t h i r t y days." 
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Under the foregoing p r o v i s i o n s I am of the opinion that 
your County Board of Supervisors would have power to e s t a b l i s h 
parking lanes to be governed by the foregoing r u l e s in the court 
house grounds. 

2. In answer to your question #2 I would advise you 
that the Department has c o n s i s t e n t l y held that your Board of 
Supervisors would have no a u t h o r i t y to t r a n s f e r any part of the 
court house grounds or other p u b l i c property to the c i t y as a 
g i f t without s p e c i f i c s t a t u t o r y a u t h o r i t y . See the case of 
G r l t t o n v. C i t y of Pes Moines, 2^7 Iowa 326, 338, 73 M. W. 2d 
813. Section 332.3, subsections 13 and 17 are not a v a i l a b l e 
because the Board would f i r s t have to f i n d that the land was no 
longer useful f o r county purposes and, second, the County would 
be required to receive adequate compensation f o r the property. 

3. In answer to your question #3 l would advise that 
there i s no express or implied a u t h o r i t y in the c i t y to make 
a t r a n s f e r of t h i s property to the county by c o r r e c t i v e deed. 
The reason assigned In answer to your question #2 herein Is 
a p p l i c a b l e to t h i s question. 

k. In answer to your question #4 I would advise that 
an e l e c t i o n f o r the purpose a f o r e s a i d would re q u i r e s t a t u t o r y 
a u t h o r i t y t h e r e f o r . Such a u t h o r i t y does not appear to e x i s t . 
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An e l e c t i o n without such a u t h o r i t y would be a mere voluntary 
referendum. 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

OS:M!<B 

( 



COUtiT 1 E S 2 Cou r t h o u s o — E x p e n d i t u r e f o r r o m o d c l i n g c a n n o t 
e x c e e d s t a t u t o r y l i m i t i r r e s p e c t i v e o f w h e t h e r o r n o t / 

p a r t o f payment i s d e f e r r e d u n t i l s u b s e q u e n t y o a r . / ^ . ^ / v T%' 
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July 27, 1959 

Mr. Ray H a n r a h a n 
P o l k C o u n t y A t t o r n e y 
Des M o i n e s , Iowa 

Dear S i r : 

! e c c i p t i s a c k n o w l e d g e d o f y o u r l o t t e r o f June 26 
a s f o l l o w s : 

"The L e g i s l a t u r e i n i t ' s l a s t s e s s i o n g a v e t h i s 
d i s t r i c t a n o t h e r j u d g o . A t t h e p r e s e n t t i m e we 
do n o t have a c o u r t room f o r h i m . 

"One p r o p o s e d r e m o d e l i n g p l a n w i l l c o s t b e t w e e n 
0 2 5 , 0 .'• / and $30,00.., i t i n e s t i m a t e d . Tho B o a r d 
o f S u p e r v i s o r s h a s a s k e d no t o o b t a i n f r o m y ou 
t h e a n s w e r s t o t h e f o l l o w i n g q u e s t i o n s : 

"1* Inasmuch a s t h e r e m o d e l i n g p r o j e c t w i l l 
e x c e e d $20,01.0, i s i t p e r m i s s i b l e t o do p a r t o f 
i i i n 1959 ( i n an emount l o s s t h a n £ - 2 0 , 0 0 0 ) , pay 
f o r i t and c o m p l e t e t h e p r o j e c t i n I960? 

"2 Must t h e c o s t o f f u r n i s h i n g and e q u i p p i n g t h o 
c o u r t room and j u d g e ' s c h a m b e r s be i n c l u d e d 
i n t h e l i m i t o f $20,000 p l a c e d on t h o B o a r d u n d e r 
3*+5«-l o r may t h a t e x p e n s e be i n c u r r e d and p a i d 
f r o m a s e p a r a t e f u n d o v e r and a b o v e t h e $20,0 
l i m i t ? 

"3- C o n s i d e r a t i o n i s b e i n g g i v e n t o t h e a i r -
c o n d i t i o n i n g o f t h r o e o f t h o p r e s e n t c o u r t rooms 
Would t h i s e x p e n s e bo c l a s s i f i e d a s r e m o d e l i n g 
and t h e B o a r d s u b j e c t t o t h e l i m i t a t i o n s o f 3^5-1 
o r m e r e l y a s a f u r n i s h i n g and e q u i p m e n t e x p e n s e ? " 

I t i s assumed y o u r f i r s t q u e s t i o n h a s r e f e r e n c e t o s e c t i o n 
3*+5-I, Code o f Iowa. S a i d s e c t i o n , ao amended by t h o 50th Q.A. 
p r o v i d e s i n p e r t i n e n t p a r t : 

5 7 - 7 - 33 
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"The b o a r d o f s u p e r v i s o r s s h a l l n o t o r d e r . . . 
t h e r e m o d e l i n g . . . o f a c o u r t h o u s e . . . where 
t h e p r o b a b l e c o s t w i l l e x c e e d t o n t h o u s a n d d o l l a r s 
. . - u n t i l a p r o p o s i t i o n t h e r o f o r s h a l l h a v e been 
f i r s t s u b m i t t e d t o t h e l e g a l v o t e r s o f t h e c o u n t y , 
and v o t e d f o r by a m a j o r i t y o f a l l p e r s o n s n o t i n g 
f o r and a g a i n s t s u c h p r o p o s i t i o n a t a g e n e r a l o r 
s p e c i a l e l e c t i o n , n o t i c e o f t h e same b e i n g g i v e n a s 
i n o t h e r s p e c i a l e l e c t i o n s . E x c e p t , h o w e v e r , s u c h 
p r o p o s i t i o n need n o t be s u b m i t t e d t o t h o v o t e r e i f 
a n y s u c h . . . r e m o d e l i n g - . . may be a c c o m p l i s h e d 
w i t h o u t t h o l e v y o f a d d i t i o n a l t a x e s and t h e p r o b a b l e 
c o s t w i l l n o t e x c e e d t w e n t y t h o u s a n d d o l l a r s . " 
( E m p h a s i s s u p p l i e d ) 

G i n c e t h o q u o t e d s t a t u t e i s c o n d i t i o n e d i n t e r m s o f p r o b a b l e 
coq,^ r a t h e r t h a n a n n u a l e x p e n d j t u r e t h e a n s w e r t o y o u r f i r s t 
q u e s t i o n i s , " n o " ^ As was s a i d i n t h o 193& R e p o r t o f t h e 
A t t o r n e y G e n e r a l t l : 

" I t w o u l d bo b u t a s u b t e r f u g e and an e v a s i o n o f t h e 
s t a t u t e t o d i v i d e t h i s p u r c h a s e i n t o p a r t s i n o r d e r 
t h a t no one t r a c t o f l e n d , e v e n t h o u g h c o n t i g u o u s 
t o a n o t h o r t h a t i s t o bo p u r c h a s e d w o u l d e x c e e d 
$ 1 0 , 0 0 0 i n c o s t . S t a t e v s . G a r r e t s o n . 207 Iowa 627 

D i v i s i o n o f an e x p e n d i t u r e i n t e r m s o f t i m e f o r t h e 
p u r p o s e o f g e t t i n g a r o u n d a s t a t u t o r y l i m i t seems no d i f f e r e n t 
i n p r i n c i p l e t h a n d i v i s i o n i n t e r m s o f q u a n t i t y i n t h e q u o t a t i o n . 

In a n s w e r t o y o u r s e c o n d and t h i r d q u e s t i o n s , I r e f e r 
y o u t o t h e e n c l o s e d o p i n i o n d a t e d J a n u a r y 8, 1957? and a d d r e s s e d 
t o Mr. C h a r l e s K i n g , M a r s h a l l C o u n t y A t t o r n e y } and t o t h e e n ­
c l o s e d o p i n i o n d a t e d May 2 0 , 195? 5 and a d d r e a s e d t o f4r. J a c k 
F r y e , F l o y d C o u n t y A t t o r n e y . 

V e r y t r u l y y o u r s . 

L C A : k v r 
E n d 2 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 



The a p p r o p r i a t i o n s made by the 58th General AsiremDly f o ^ n e ^ S o c i a l 
Welfare Department are a m p l i f i e d by the unexpended balances of the 
a p p r o p r i a t i o n made by the 57th General Assembly to that Department 
remaining on Jurae 30, 1959« subject to maximum l i m i t a t i o n of such 
balances as described by Ch. 10, Acts of the 58th General Assembly 

>'rs. Srene M. Smith, Chairman 
Stcjt<2 Board of S o c i a l Welfare 
L o c a l 
Dear J'Sad am: 

This w i l l acknowledge yours of the 8th i n s t . in which 
you submitted the f o l l o w i n g : 

" i n view of the p o s s i b l e c o n f l i c t in Section 2 
of Chapter k Laws of the F i f t y - s e v e n t h General 
Assembly and House F i l e 163 and Section 2 of 
House F i l a "jh7 as passed by tha F i f t y - e i g h t h 
General As::ernL1y, we would l i k e an i n t e r p r e t a ­
t i o n as to the amount of s t a t e funds that may 
be r e t a i n e d as balances by the State Depart­
ment of S o c i a l Welfare as of J u l y 1, 1959.**' 

In r e p l y thereto 2 advise as foHows. Chapter k of 
tho Acts of the S?£h General Assembly, as amended by Chapter 1 

of the Acts of tho 53th General Assembly, provides the f o l l o w -

" Section S« For the s o c i a l w e l f a r e department 
there i s hereby appropriated from the general 
fund of the s t a t e f o r each year of the biennium 
beginning J u l y 1, 1957, and ending June 30, 
1959, the sum of seventeen m i l l i o n three hundred 
t h i r t y - f i v e thousand d o l l a r s ($17,335,000.00) to 
be used i n the f o l l o w i n g manner: 

For a i d ' t o b l i n d fund $ 500,000.00 
For a i d to dependent 

J u l y 28, 1559 

ingj 

ch i I d r e n fund 
For c h i l d w e l f a r e fund 
For emergency r e l i e f fund 
Old-age a s s i s t a n c e fund 

2,950,000.00 
350,000.00 
35,000.00 

13,500,000.00 



Mrs. Irene M. Smith J u l y 23, \35% 

"Grand t o t a l of a l l a p p r o p r i a t i o n s f o r a l l pur­
poses f o r each year of the biennium f o r the s o c i a l 

"In a d d i t i o n to s a i d grand t o t a l of appropriations 
there i s hereby appropriated f o r each year of the 
ensuing biennium to the s o c i a l w e l f a r e department 
tne sum of f i v e hundred thousand d o l l a r s ($500,000.00) 
to supplement the above funds as neaded, the ex­
penditure of which supplemental ap p r o p r i a t i o n s 
s h a l l be subject to tne approval of the budget 
and f i n a n c i a l c o n t r o l committee. 
"Sec. 2. tio more than the amount herein appro­
p r i a t e d to each fund plus the unexpended balance 
in each fund on June 30, 1957, s h a l l be expended 
from s t a t e funds f o r the purposes of each s a i d 
fund during th<a biennium beginning J u l y 1, 1957, 
and ending June 30, 1959. Any balance remaining 
in the funds, to which a p p r o p r i a t i o n s are made by 
t h i s A c t , at the end of the ensuing biennium 
s h a l l r e v e r t to tha general fund of the s t a t e , 
except that balances not to exceed the f o l l o w i n g 
s p e c i f i e d amounts may be r e t a i n e d in each fund: 

Ai d to dependent c h i l d r e n $600,000.00 

The amendment whlch appears above as part of Chapter k„ 

Acts of the 57th General Assembly, appears separately as f o l l o w s : 
" S e c t i o n 1. Section two ( 2 ) , Chapter four (*•), 
Acts of the F i f t y - s e v e n t h General Assa*nbly, 
i s hereby amended by s t r i k i n g from l i n e seven 
(75 the pe r i o d a f t e r the word ' s t a t e * and i n ­
s e r t i n g the f o l l o w i n g : ', except that balances 
not to exceed the f o l l o w i n g s p e c i f i e d amounts 
may be r e t a i n e d i n each fund. 

w e l f a r e department $17,335,000.00 

Old ag« a s s i s t a n c e 
A i d to the b l Inc! 
Emergency r e l i e f 

500,000.00 
80,000.00 
50,000.00" 

A i d to dependent c h i l d r e n 
Old age a s s i s t a n c e 
A i d to the b l i n d 
Emergency r e l i e f 

$ 600,000.00 
500,000.00 
80,000.00 
50,000.00' 



Mrs. Irsne M. Smith - 3 - J u l y 28, 1959 

"Sec. 2. This Act being of immediate importance 
s h a l l be in f u l l f o r c e and e f f e c t from and a f t e r 
I t s passage and p u b l i c a t i o n in The Tipton Adver­
t i s e r , a newspaper published at Tipton, Iowa, 
and the Lyon County Reporter, a newspaper pub­
l i s h e d at Rock Rapids, Iowa." 
The amendment provided by House F i l e 163, now Chapter 10, 

Acts of the 53th General Assembly, became tha law by p u b l i c a t i o n 
on March 26, 1959. 

Section 2 of Chapter S, Acts of the 58th General Assem­
b l y , being House F i l e 747, provides the f o l l o w i n g : 

"Sec. 2. No more than the amount herein a p p r o p r i ­
ated to each fund plus the unexpended balance in 
each fund on June 30, 1959, s h a l l be expended from 
s t a t e funds f o r the purposes of each s a i d fund dur­
ing the bienniiwri beginning J u l y 1, 1559, and end­
ing June 30 f 1961. Any balance remaining In the 
funds, to which a p p r o p r i a t i o n s are made by t h i s 
A c t , at the end of the ensuing biennium s h a l l 
r e v e r t to the general fund of the s t a t e . " 

The a p p r o p r i a t i o n s made by t h e Sofch General Assembly w i l l 
be a m p l i f i e d by the unexpended balances in the a p p r o p r i a t i o n s 
made by the 57th General Assembly remaining on June 1959, 
subject to the maximum l i m i t a t i o n of the balances as described 
by Chapter 10, Acts of the 58th General Assembly. Such maximum 
balances on June 30, 1959, are these: 

Ai d to dependent c h i l d r e n 
Old age a s s i s t a n c e 
A i d to the b l i n d 
Emergency r e l l e f 

$600,000.00 
500,000.00 
80,000.00 
50,000.00 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

0S-.MKB 



COUNTIES: Rejcoxder — Under 58th G.A., Ch. 225, s e c . 2, 
a m e n d i n g Cocie ""Sect i on 335 1^, "page" means a p i e c e o f p a p e r 
t o be p h o t o s t a t e d , p h o t o g r a p h e d , o r s i m i l a r l y r e p r o d u c e d . 

c 

(/fjtA/i/ 

J u l y 28, 1959 

Mr. i t d a r t i n D. L e i r 
S c o t t C o u n t y A t t o r n e y 
D a v e n p o r t , Iowa 

A t t n ! Mr. Edward N. Wehr 

Dear S i r : 

R e c e i p t i s a c k n o w l e d g e d o f y o u r l e t t e r o f J u l y 15 a s 
f o1 l o w s : 

"The S c o t t C o u n t y R e c o r d e r h a s r e q u e s t e d an 
o p i n i o n r e l a t i v e t o q u e s t i o n s r a i s e d by t h e 
p a s s a g e o f an Amendment t o S e c t i o n 3 35.1^- o f 
t h e Code o f Iowa (195&)» and s p e c i f i c a l l y 
s u b s e c t i o n 2 t h e r e o f r e l a t i n g t o t h e r e c o r d i n g 
f e e s t o be c h a r g e d f o r r e c o r d i n g i n s t r u m e n t s i n 
t h e R e c o r d e r ' s o f f i c e : 

( 1 ) What i s c o n s i d e r e d a ' p a g e 1 f o r p u r p o s e s 
o f S e c t i o n 335-1^? and s e c o n d l y what i s t h e 
maximum l e n g t h o f a p a g e . 

(2) I f a page i s s u b m i t t e d f o r r e c o r d i n g w h i c h 
i s l o n g e r t h a n t h e e s t a b l i s h e d l e n g t h l i m i t , i s 
t h a t o v e r a g e , w h e t h e r a s m a l l o r l a r g e amount a 

c o n s i d e r e d t h e same a s a s e c o n d p a g e . " 

The amendment t o w h i c h y o u r e f e r i s s e c t i o n 2, C h a p t e r 255? 
A c t s o f t h e 5&th G e n e r a l A s s e m b l y , h e r e i n a f t e r s e t f o r t h a s 
f o l l o w s : 

" S e c t i o n t h r e e h u n d r e d t h i r t y - f i v o p o i n t f o u r t e e n 
(335* I s*) ? s u b s e c t i o n two (2), Code 1958, i s h e r e b y 
amended by s t r i k i n g t h e p e r i o d (.) a t t h e end t h e r e o f 
and i n s e r t i n g a s e m i c o l o n (;) i n l i e u t h e r e o f and 
a d d i n g t h e r e t o t h e f o l l o w i n g : ' p r o v i d e d i n t h o s e 
c o u n t i e s where p h o t o s t a t i c , p h o t o g r a p h i c o r o t h e r 
s i m i l a r p r o c e s s e s a r e i n u s e , t h e f e e s s h a l l n o t 
e x c e e d one d o l l a r f i f t y c e n t s ($1.50) f o r t h e f i r s t page 
o r f r a c t i o n t h e r e o f o f any i n s t r u m e n t and one d o l l a r 
($1.00) f o r e a c h a d d i t i o n a l p a g e . " 

51- 7 - 3 ̂ > 



Mr. Edward N. Wehr - 2 - J u l y 2D, 19^9 

In v i e w o f t h e f a c t t h a t t h e word " p a g e " i s u s e d o n l y 
w i t h r e f e r e n c e t o m a t t e r t o be c o p i e d by " p h o t o s t a t i c , p h o t o ­
g r a p h i c , o r o t h e r s i m i l a r p r o c e s s " , i t i s my i m p r e s s i o n t h e 
l e g i s l a t u r e i n t e n d e d by u s e o f t h e word " p a g e " t o r e f e r t o 
e a c h s e p a r a t e p i e c e o f p a p e r t o be c o p i e d by s u c h p r o c e s s . In 
o t h e r w o r d s , t h e work and c o s t o f m a k i n g a p i c t u r e o f a p i e c e 
o f p e p e r i s n o t a f f e c t e d by t h e number o f t y p e d o r w r i t t e n 
l i n e s on s u c h p i e c e o f p a p e r . The work and c o s t o f m a k i n g 
a w r i t t e n o r t y p e d c o p y w o u l d be a f f e c t e d by t h e number o f 
t y p e d o r w r i t t e n l i n e s t o be c o p i e d . The f e e , p r e s u m a b l y , 
b e a r s some r e l a t i o n t o t h e work and c o s t i n v o l v e d i n m a k i n g 
t h e r e c o r d . T h e r e f o r e , t h e r e f e r e n c e i n t h e amendment i s t o 
p a g e s ( p i e c e s o f p a p e r ) r a t h e r t h a n words o r l i n e s , where 
means o f r e p r o d u c t i o n o t h e r t h a n m anual a r e u s e d . 

V e r y t r u l y y o u r s , 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 

L C A : k v r 

i 



CONSER 
be t r a i l s 

WATICM^SQMMt&SrBN: -- Law-enforc_ing o f f i c e r s and matters may 
~~ w.ansferj*eo to the D i v i s i o n of A d m i n i s t r a t i o n pursuant to v107.21 
c o d e (^Xar^t fr^yi^^ Lt^OiMYj 7/jg/yp ) S?~y„~> 

J u l y 20, 1259 

61 on 6. Powers, D i r e c t o r 
S tato Conse rvat i on Cc*;«s« i ss i on 
East Seventh and Court 
L O C A L 

Dear Mr. Powers: 
i n your l e t t e r of J u l y 23, 1953, you pointed out that 

a t tho meeting of the Conservatton Commission hold J u l y 23, I95y„ 
d i s c u s s i o n arose as to tne l o c a t i o n of c o n t r o l of the Conserva­
t i o n o f f i c e r s as covered i n Sec t i o n 107.21 (3)* Code of 1950. 
in subsequent personal conversations w i t h you, you f u r t h e r ex­
p l a i n e d th t the Covsroisslon wished you to o b t a i n an op i n i o n of 
t h i s o f f i c e upon the question as to tha l e g a l procedure to e f ­
f e c t a t r a n s f e r of var i o u s law-enforcing o f f i c e r s from the D i v i ­
s i o n of F i s h and Sense to the D i v i s i o n of A d m i n i s t r a t i o n w i t h i n 
Kite o r g a n i z a t i o n a l framework of the Conservation ConroissJon. • 

Sec t i o n 107,21, Coda 135o, i s as f o l l o w s : 
"107.21 D i v i s i o n s of department. The department ov 

conservation, herein created, s h a l l c o n s i s t of tho v o l -
3 GVrf 3 ng d i v 5 s 5 oas: 

1. A d i v i s i o n of f i s h and game which s h a l l include 
matters r e l a t i n g to f i s h and f i s h e r i e s , v^aterfowl, gano, 
f u r - b e a r i n g and other animals, b i r d s , and other w i l d 
llfo . resources, 

2. A d i v i s i o n of lands and waters which s h a l l include 
matters r e l a t i n g to s t a t e waters, s«gfccj parks, f o r e s t s and 
f o r e s t r y , and lakes and streams, i n c l u d i n g matters r e l a t ­
ing to s c e n i c , s c i e n t i f i c , h i s t o r i c a l , a r c h a e o l o g i c a l , 
and r e c r e a t i o n a l matters. 

3. A d i v i s i o n of a d m i n i s t r a t i o n which s h a l l include 
matters r e l a t i n g to accounts, records, enforcement, 
t e c h n i c a l services and p u b l i c r e l a t i o n s . " 

In connection w i t h your problem I f i n d tho l'J36 Bien­
n i a l Report of the Conservation Commission to be h e l p f u l . At 
page 141 o f that report I t Is s t a t e d : 

"Vtfhllo the law c r e a t i n g the O i v i s l o n o f A d m i n i s t r a t i o n 
places the enforcement of conservation laws, r u j e s and 
(Tabulations under the j u r i s d i c t i o n of t h i s D i v i s i o n , the 



Glen G. Powers, D i r e c t o r J u l y 1953 

d i r e c t management of t h i s phase o f the work has been de l e ­
gated to the Chief of the D i v i s i o n of F i s h and Game, wiiich 
places Game Law Enforcement O f f i c e r s , forme riy Deputy Gat.je 
Wardens, under the D i v i s i o n of F i s h and Game, and Park 
Custodians under the Immediate d i r e c t i o n of the Chief of 
the D i v i s i o n of Lands and Waters. In t h i s manner a l l d u t i e s 
of the Conservation O f f i c e r s are c o r r e l a t e d under the heads 
of t h e i r r e s p e c t i v e D i v i s i o n s which e f f e c t s economy and e f ­
f i c i e n c y . The D i v i s i o n of A d m i n i s t r a t i o n receives f u l l re­
po r t s of enforcement a c t i v i t i e s and tabulates and records 
al) law enfsrcesvient d u t i e s and a c t i v i t i e s . " 

In the 3933 B i e n n i a l Report of the Conservation Co*>!« 
mi s s i o n at page 13** I t i s s t a t e d : 

"Under the law c r e a t i n g the D i v i s i o n of A d m i n i s t r a t i o n , 
enforcoraene of tho laws i s given over to t h i s d i v i s i o n . 
That a l l d u t i e s of Conservation O f f i c e r s may be c o r r e l a t e d , 
the management and s u p e r v i s i o n of Conservation O f f i c e r s 
e n f o r c i n g f i s h and game laws i s placed under the Chief of 
the D i v i s i o n of F i s h and Game, Supervision and management 
of State Park Custodians who are a l s o Conservation O f f i c e r s 
i s given over to the Chief of the D i v i s i o n of Lands and 
Waters. The D i v i s i o n of A d m i n i s t r a t i o n t a b u l a t e s and 
records a l l law enforcement d u t i e s and a c t i v i t i e s . " 

I have, w i t h the help of your o f f i c e , searched the 
minutes of the O b s e r v a t i o n Commission meetings f o r the p e r i o d 
of time i n v o l v e d , but have been unabie to locate the a c t i o n of 
the Connission which e f f e c t e d t h i s -Jetegation". However, i f 
the Commission now d e s i r e s to restore the s u p e r v i s i o n of va r i o u s 
o f f i c e r s p r e s e n t l y under the D i v i s i o n of F i s h and Game, to the 
D i v i s i o n of A d m i n i s t r a t i o n , they c o u l d , by motion, revoke t h e i r 
former a c t i o n and >>laoe the s u p e r v i s i o n and c o n t r o l of the de­
s i r e d o f f i c e r s w i t h i n the D i v i s i o n C; A d m i n i s t r a t i o n . 

Any sacn, a e i i o n by tha Corriv-issicn should be coordinated 
v;5th the f i s c a l luanagement of the Cam;:!ssion, p o r t l c u l a r i y as 
c o n t r o l l e d by Section 107.19, Code of 

Yours t r u l y , 

JAMES H. GRITTON 
A s s i s t a n t Attorney General 

JHG:mmh5 



TOWNSHIPS; C e m e t e r i e s — T o w n s h i p t r u s t e e s have no power t o 
engage i n t h e r e t a i l t o m b s t o n e b u s i n e s s . ( £ /fli^itAg 

J u l y 29? 1959 

? j r . J a c k H» B e d e l l 
D i c k i n s o n C o u n t y A t t o r n e y 
S p i r i t L a k e , Iowa 

Dear S i r : 

R e c e i p t i s a c k n o w l e d g e d o f y o u r l e t t e r o f J u l y 2h a s 
f o l l o w s ? 

"} have been a s k e d by t h e t o w n s h i p t r u s t e e s 
o f S i l v e r L ake T o w n s h i p , D i c k i n s o n C o u n t y , 
Iowa, t o o b t a i n y o u r o p i n i o n a s t o w h e t h e r 
o r n o t i t i s l e g a l f o r t h e t o w n s h i p t r u s t e e s 
o f s a i d t o w n s h i p t o o f f e r f o r s a l e and s e l l 
a t a p r o f i t g r a v e m a r k e r s , e i t h e r i n t h e f o r m 
o f b r o n z e p l a q u e s o r head s t o n e s . " 

A s s u m i n g y o u r q u e s t i o n r e f e r s t o t h e b o a r d o f t r u s t e e s 
aa s u c h and n o t t o t h e i n d i v i d u a l members i n t h e i r p r i v a t e 
e a p a c i t i o s j y ou a r e a d v i s e d t h e p o w e r s o f t o w n s h i p t r u s t e e s 
w i t h r e s p e c t t o c e m e t e r i e s a r e d e f i n e d by s t a t u t e , t h e p e r t i n ­
e n t s t a t u t e s b a i n g s e c t i o n s 359«2b' t o 359-kl« The power t o 
engage i n t h e b u s i n e s s o f s e l l i n g t o m b s t o n e s i s n o t among 
t h o s e e n u m e r a t e d i n t h e s a i d s t a t u t e s . Under t h e w e l l - k n o w n 
r u l e s t h a t " c r e a t u r e s o f s t a t u t e h ave o n l y t h o s e p o w e r s c o n ­
f e r r e d by s t a t u t e " and " u x p r e s s i o u n i u s e s t e x c l u s i o a l t e r i u s " 
a n e g a t i v e answer must be g i v e n y o u r q u e s t i o n . 

V e r y t r u l y y o u r s , 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 

L C A s k v r 



> triQUOR 'CONTROL - COMMSSIGN: Section 123.^7, Code 1953 does not 
p r o h i b i t p l a c i n g signs on the out s i d e of state l i q u o r s t o r e s . ^ 
STATE OFFICERS AND DEPARTMENTS: Liquor Commission J 

(''J.t/'ftr-k J^ti < ? V / « * 7/J?M) 7-Ji£ 

J u l y 29, 1959 

Gerald W. Smith, Corcsmissioner 
Iowa Liquor Control Commission 
East Seventh and Court Avenue 
Das Moines 8, Iowa 
Dear S i r : 

Your l e t t e r of J u l y 23, 1959 i s as f o l l o w s : 
'The Iowa Liquor Control Commission has, since i t s 
beginning, used signs in the windows of the stores we 
rent, which read, 'Iowa Liquor Store'. 
"Two b u i l d i n g s have been b u i l t to tha s p e c i f i c a t i o n s 
f u r n i s h e d by the Commission, and these b u i l d i n g s do 
not have s u f f i c i e n t space f o r these s i g n s . 
"The Commission has purchased a sig n at considerable 
expense, to be placed across the f r o n t of one of these 
b u i l d i n g s , and we contemplate purchasing one or two 
more f o r s i m i l a r s t o r e s . 
•'As these signs are q u i t e expensive, wo r e s p e c t f u l l y 
request an o p i n i o n . W i l l the p l a c i n g of these signs 
as described above, be in c o n f l i c t w i t h Section kj of 
the Iowa Liquor Control Act?" 

Section 123.V/ (2a), Code 195£> provides as f o l l o w s : 
This s e c t i o n of the chapter s h a l l not apply, how­

ever: 
a. To the l i q u o r c o n t r o l commission," 
Thus, by tha expressed s t a t u t o r y language, Section 123.^7 

Code l'95d, does not apply to the Liquor Control Commi s s i o n . The 
answer to your question, t h e r e f o r e , i s negative. 

Yours t r u l y , 

JAMES H. GR 3TTOM 
A s s i s t a n t Attorney General 

JHG:rcmh5 



COURTS; M u n i c i p a l , v a c a n c i e s -- C h a p t e r 35l A c t s o f 55th G 
amending S e c . p r o v i d e s f o r i m m e d i a t e a p p o i n t m e n t o f a 
t e m p o r a r y a c t i n g c l e r k u n t i l t h e v a c a n c y i s f i l l e d by t h e 

-ff o • - / -

J u l y 31 5 1959 

?Jlr. K e n n e t h S a c k s 
P o t t a w a t t a m i e C o u n t y A t t o r n e y 
P o t t a w a t t a m i e C o u n t y C o u r t House 
C o u n c i l B l u f f s , Iowa 

Dear S i r : 

T h i s i s t o a c k n o w l e d g e r e c e i p t o f y o u r l e t t e r o f J u l y 
23 w h i c h s t a t e s i n p e r t i n e n t p a r t s 

"The C l e r k o f t h e M u n i c i p a l C o u r t o f t h e C i t y 
o f C o u n c i l B l u f f s , Iowa n a s r e c e n t l y n o t i f i e d 
t h e C i t y C o u n c i l t h a t she p l a n s t o r e s i g n h e r 
p o s i t i o n i n t h e n e a r f u t u r e . 

" I n y o u r o p i n i o n , c a n t h o D e p u t y C l e r k o f t h e 
i J u n i c i p a l C o u r t , who h o l d s C i v i l S e r v i c e r i g h t s 
a s s u c h , be a p p o i n t e d ' t e m p o r a r y a c t i n g c l e r k 1 

u n d e r a u t h o r i t y c o n t a i n e d i n House F i l e 76 and 
h o l d s u c h t e m p o r a r y a p p o i n t m e n t u n t i l t h e r e g u ­
l a r j u d i c i a l e l e c t i o n i n t h e F a l l o f 1961 and 
r e t a i n h i s C i v i l S e r v i c e r i g h t s a s D e p u t y C l e r k 
d u r i n g s u c h p e r i o d o f t i m e , o r i s i t , i n y o u r 
o p i n i o n , m a n d a t o r y t h a t t h e Mayor a p p o i n t an 
a c t i n g c l e r k a s soon a s p o s s i b l e u n d e r a u t h o r i t y 
c o n t a i n e d i n S e c t i o n 602.6?" 

In r e p l y t h e r e t o : 

S e c t i o n 602.6, Code 195?% a s amended by C h a p t e r 35l 
(H»F. 76) A c t s o f t h e 58th G.A., p r o v i d e s : 

"Whenever s u c h c o u r t h a s been e s t a b l i s h e d , o r 
whenever any c i t y becomes e n t i t l e d t o an a d d i ­
t i o n a l j u d g e o f s u c h c o u r t , t h e g o v e n o r s h a l l 
a p p o i n t a j u d g e t o f i l l t h e p o s i t i o n u n t i l t h e 
b e g i n n i n g o f t h e r e g u l a r t e r m o f o f f i c e s u c c e e d ­
i n g t h e n e x t e l e c t i o n , o r u n t i l h i s s u c c e s s o r i s 
e l e c t e d and q u a l i f i e d . U n d e r l i k e c o n d i t i o n s , 
o r , i f f o r any o t h e r r e a s o n a v a c a n c y s h a l l e x i s t , 
t h e e l e c t i v e o f f i c e r s o f t h e c o u r t s h a l l be 
a p p o i n t e d by t h s mayor w i t h t h e a p p r o v a l o f t h e 

c i t y c o u n c i1 -
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" I f t h e o f f i c e o f c l e r k o r b a i l i f f becomes v a c a n t , 
t h e j u d g e o r j u d g e s s h a l l i m m e d i a t e l y d e s i g n a t e a 
t e m p o r a r y a c t i n g c l e r k o r b a i l i f f , a s t h e c a s e may 
be , who s h a l l q u a l i f y f o r t h w i t h and s e r v e u n t i l t h e 
v a c n a c y i s f i l l e d a s h e r e i n p r o v i d e d . Such t e m p o r ­
a r y a p p o i n t m e n t and s e r v i c e s h a l l be w i t h o u t p r e ­
j u d i c e t o any c i v i l r i g h t s t o w h i c h s u c h a p p o i n t e e 
may be e n t i t l e d by v i r t u e o f h i s r e g u l a r e m p l o y m e n t . " 

The M a y o r , w i t h a p p r o v a l o f t h e c i t y c o u n c i l , s h a l l a p p o i n t 
a p e r s o n t o f i l l t h e v a c a n c y i n any e l e c t i v e o f f i c e o f m u n i c i ­
p a l c o u r t w i t h t h e e x c e p t i o n o f j u d g e s . The a p p o i n t m e n t c o u l d 
be f o r t h e b a l a n c e o f t h e u n e x p i r e d t e r m o f o f f i c e o r u n t i l 
h i s s u c c e s s o r i s e l e c t e d o r q u a l i f i e d . P r i o r t o t h e 56th G.A., 
t h i s was t h e o n l y method by w h i c h a v a c a n c y c o u l d be f i l l e d 
and u n t i l t h e mayor a c t e d t h o v a c a n c y r e m a i n e d . 

H owever, C h a p t e r 35l ( H . F . 7*0 A c t s o f t h e 50th G.A. p r o ­
v i d e s a method whereby t h e v a c a n c y i n t h e o f f i c e o f c l e r k o r 
b a i l i f f c a n be t e m p o r a r i l y f i l l e d by t h e j u d g e o r j u d g e s o f 
m u n i c i p a l c o u r t i m m e d i a t e l y . S u c h a p p o i n t m e n t w i l l be f o r 
t h a t p e r i o d o f t i m e u n t i l t h e mayor a p p o i n t s a pe r m a n e n t c l e r k 
o r b a i l i f f , a s t h e c a s e may b e , t o f i l l t h e u n e x p i r e d t e r m o f 
o f f i c e . T h o s e p e r s o n s who a r e t e m p o r a r i l y a p p o i n t e d by t h e 
j u d g e o r j u d g e s o f m u n i c i p a l c o u r t s h a l l s e r v e w i t h o u t p r e ­
j u d i c e t o any c i v i l r i g h t s t o w h i c h he may be e n t i t l e d . 

The j u d g e o r j u d g e s o f m u n i c i p a l c o u r t may a p p o i n t imme­
d i a t e l y a t e m p o r a r y a c t i n g c l e r k t h e v e r y moment t h e v a c a n c y 
i s c r e a t e d . Hov/ever, o n c e t h e mayor a p p o i n t s a p e r s o n t o f i l l 
t h e v a c a n c y c r e a t e d i n t h e o f f i c e , s u c h t e m p o r a r y a c t i n g c l e r k 
c e a s e s t o a c t a s c l e r k . B ut f i r s t and f o r e m o s t , b e f o r e e i t h e r 
t h e mayor o r j u d g e c a n a p p o i n t , t h e r e must be an a c t u a l v a c a n c y 
i n t h e o f f i c e e v e n t h o u g h t h e d a t e t h e v a c a n c y i s t o o c c u r i s 
a s c e r t a i n e d . 

T h e r e f o r e i n answer t o y o u r q u e s t i o n t h e mayor must a p p o i n t 
t h e a c t i n g c l e r k a s soon a s p o s s i b l e . 

V e r y t r u l y y o u r s , 

THE0D0R W.-REHMANN, J R . 
A s s i s t a n t A t t o r n e y G e n e r a l 

Tfo'R:kvr 



/ cucsuanai fastitttttoas as defined in Section 4 2 / . 1 U 1 ) , Cede of l ' / 5 i , 
& not fall within the deiayed claims provision of Section 4 2 J . U 2 4 ) , 
Code of 1953. ( « , - U t T > F o r s y f y 7/**/S? )H tf-***^ 

July 22 , 1939 

tor. Gordon J . Forsyth 
County Attorney 
emmet County 
£sthervilie, Iowa 

Dear Mr . Forsyth* 

This is to acknowledge your latter of June 2b, in which you submitted 

the following question: 

ttA question has arisen in the office of our local tax assessor 
and the Soard of Supervisors concerning exemptions of colleges from 
the payment of real estate taxs-s under section 427 .1 of the 1958 
Coda of Iowa. 

"Under Section 427 .1 (11 ) it Is provided that tha institution 
claiming the exemption shall file before February 1. Under Section 
4 2 7 . 1 (24 ) deiayed claims are provided for which give the latest 
f i l ing date as July 1 . My question Is, does Section 427.1 (24 ) 
apply to educational institutions described in Section 427,1 (11)?" 

Subsection 24 of section 4 2 7 . 1 , Code of Iowa (1953) , was one of 

Four subsections added to section 4 2 7 . 1 by the Fifty-second General Assembly, 

Acts 1947 (32 G . A . ) ch . 234. Subsection 23 of section 427 .1 <vas added 

at the same time by the same Act . For your information, the pertinent 

provisions of the aforementioned subsections and the title thereto are set 

forth below: 

"AN A C T to amend section four hundred twenty-seven point one 
( 4 2 7 . 1 ) , code 1 9 4 6 , and provising for the procedure to be followed 
in claiming of exemptions from taxation by certain societies and 
organizations, emphasis added) 

51- S - A. 
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"Section 1 . Section four hundred tsventyseven point sns 
( 4 2 7 . i } , £c>de 1 9 4 6 , is hereby t e n d e d by adding the following 
subsections 

"'Every society or organization claiming an exemption under im 
previsions of either subsection six (6) or subsection nine (9) of this 
section shall f i le with the assessor not later than February first (1st) 
of the year for which such exemption Is requested, * * 

"See, 2 . In any case where no such claint fur exception has 
been mad© to the assessor prior to the time his books are completed, 
such claims may be filed with the local board «f review or with the 
county auditor not later than July first (1st) of the year for which such 
exemption from taxation is claimed, * * 
(Present Section 4 2 7 . 1 (24) , Code of 1958) . 

A$ these two subsections were part of the same Act , which established 

a procedure for the claiming of exemptions, as evidenced by tha t iUs, they ,-nust 

ba c&nstrued together. Tlterafera, the phrase "such claim" as found in 

..action 4 2 7 . 1 ( 2 4 ) , Code of 13 must refer back to the claim iw 

exemptions that are covered in Section 4 2 7 , 1 ( 2 3 ) , supra. Tha claims 

covered therein, ara those fpm societies and organizations found in subsections 

(6) and (9) of Section 4 2 7 . 1 , Code of 1 9 S 3 , i . e . , associations of vrar 

veterans, literary, scientific, charitable, benevolent, agricultural and religious 

institutions, etc. 

further evidence supporting this interpretation of Section 4 2 7 . 1 ( 2 4 ) , 

Cade of 1 9 5 3 , Is shown by the fact, the section on property of educational 

institutions, as found In subsection (11) of Section 4 2 7 . 1 , Code of 1 9 S o , 

was "added to by the General Assembly in which they provided the procedure 

fa* claiming an eKeiBptien under that section. The amendment as found In 

Chaster 1 9 3 , Section 1 , Acts of the 53rd 3 . A . , 1 9 4 9 , (Present Section 

http://%e2%96%a0Ji.il
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4 2 7 . 1 ( 1 1 ) , Coils of I9$8)t Is set forth b^low* 

' 1AM ACT to amend section four hundred twenty-seven paint ens? 
( 427 .1 ) , Code 1 9 4 6 , and providing for the procedure to be followed 
In claiming of sxamotfor? from taxation of real estate ®m®4 by 
educational institutions of this state as a part of their endowo-ient fund. 

" Section i . Section four hundred iwenty-s^ven point ons 
( 4 2 7 . 1 ) , Code 1 9 4 0 , Is amended by adding dvi follw/ins after the 
period at the and of subsection eleven (11) : 

t M £very educational institution claiming m exempt o« uncta? the 
provisions of this subsection shall f i le with the assessor noi later than 
February first of the year for which such exemption Is revested, a 
statement upon forms to be prescribed by the state tax cornelsslsn, 
describing and locating tha property upon which such exemption Is 
claimed. *" 

Fmn this ens may i t e r site conclusion ^at If thy legislators had 

intended to include educational Institutione In 'Section 4 2 7 . 1 ( 2 4 ) , supra, 

they should have, ^heft they sat up the procedure under Section 4 2 7 . 1 ( 1 1 ) , 

supra, twfo years later. 

fmn y^t another source, this opinion is supported, in V:)55g this 

department had opportunity ta consider Section 4 2 7 . i (24 )—4 2 7 . 1 (27), 

mi it Is apparent from the language used thai educational Institutions wtfs 

n«t considered as falling within the purview of the aforementioned sactienSt 

For your Information, part of that opinion fallows (56 OAS BO, 8Ih 

" * * * . In the opinion a? this office, that ruling mali be 
applicable to the problem before yoa, unless a different result Is 
dictated by H . F . 6 7 , 52nd General Assembly, now io«a Code 

- sections 4 2 7 . 1 ( 2 4 ) — 4 2 7 . 1 (27) . 

"The effect of the sections referred to Is to require associations 
of war veterans, and literary, scientific, charitable, agricultural, 
benevolent, and religious Institutions and societies which desire to 
claim tax exemption for real property used by them solely far their 
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appropriate objects, to f i le a statement with the assessor hy February 1, 
or the Scar3 of Review or Auditor no later thaw July I, of the year 
for vifhlch exemption Is claimed, * * * . ! * 

fcfy conclusion in answer to your question, "Dyes -^ctfan 4 2 ; » 1 ( 2 4 ) 

apply to educational institutions described in Session 4 2 7 .1 C i l ) ? * ' , vvciiH he 

in the negative. 

Yours fcruly, 

CJary ^. m i l 

Assistant Attorney General 



CONSERVATION -tomtS-SWW: p£t*utoservajtion J ^ n n i s s l o n cannot 
designate a c i t y p o l i c e o f f i c e r to enforce the state "Taw on the 
r i v e r with,„the c i t y l i m i t s . ( C r i f r o r W * Powers, S.Ce.x.Ci7f29/&?) 

# Si-2- 5 

G3en G. Powers, D i r e c t o r 
S t a t a Conservation Cecum i ss ion 
£ast Seventh and Court Avenue 
L O C A L 

A t t e n t i o n : Wilbur A. Rush 
Dear S i r : 

in your l e t t e r of J u l y \k, 1359, you request the 
o p i n i o n o f t h i s o f f i c e on the question of whether or not the 
Co:rj.jission could designate an o f f i c e r or o f f i c e r s of the 

_ Pol ice Department as s p e c i a l agents or dep­
u t i e s of the State Conservation Commission f u r the enforce­
ment of the s t a t e law on the r i v e r w i t h i n tn-i c i t y l i m i t s . 

Section 107,33, Code 1956, hi p e r t i n e n t part i s 
f c l 1 wVJ3: 

"107.13 O f f i c e r s a»;d employees — s a l a r i e s . S&id 
d i r e c t o r s h a l l , with the consent o f the commission 
and at such s a l a r y as the commission s h a l l f i x , 
employ such a s s i s t a n t s , i n c l u d i n g a p r o f e s s i o n a l l y 
t r a i n e d s t a t e f o r e s t e r of recognizee! standing, as 
-nay be necessary to ca r r y out the d u t i e s imposed by 
t h i s chapter OP, the commission; a l s o and under the 
sane c o n d i t i o n s , s a i d d i r e c t o r s h a l l appoint such 
o f f i c e r s as may be necessary to enforce the laws,, 
r u l e s , and r e g u l a t i o n s , the enforcement of which are 
herei n imposed on s a i d commission. Said o f f i c e r s 
s h a l l be known as s©te conservation o f f i c e r s . . . ,:l 

Sections I'07 Ah and JU7.15, Code 1256,' in part are 
ii'j f a l l o w s : 

"1U7-3-* Conservation o f f i c e r s . My person s h a l l be ap­
pointed as a conservation o f f i c e r u n t i l ise has s a t i s -
f a c t o r l l y passed a competitive examination, held undar 
such r u l e s as the commission mqy adopt, and other q u a l i ­
f i c a t i o n s being equal o n l y thosa o f highest rank i n 
examinations s h a l l be appointed. 

J 7 - f* 3 
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:s 107.15 Peace o f f i c e r s . Conservation o f f i c e r s s h a l l have 
the power o f , and be deemed peace o f f i c e r s w i t h i n the scope 
of the d u t i e s heroin imposed on them. . . . " 

This o f f i c e had occasion to consider these s e c t i o n s 
in an o p i n i o n found on page 275, AGO 193&. 1* part t h i s o p i n i o n 
i3 as f o l l o w s : 

"Apparently, from a reading of these three s e c t i o n s , i t was 
the i n t e n t i o n of t h i L e g i s l a t u r e to designate c e r t a i n persons 
to enforce the laws, r u l e s and r e g u l a t i o n s , which d u t i e s are 
imposed on the commission. These persons are designated as 
st a t e conservation o f f i c e r s and a 1imitat ion i s placed upon 
the s a l a r y to be paid to sucTi o f f i c e r s , and provides for 
ca^petStiYe examinations. Such o f f i c e r s are given the au­
t h o r i t y of peace o f f i c e r s w i t h i n the acope of the d u t i e s 
imposed on than by the L e g i s l a t u r e with respect to the 
subject matter under the j u r i s d i c t i o n of your department, 
which of course would be the e r i f o rcuvaut .L of tlvs f i s h and 
game laws of the s t a t e and the pro t e c t io;: of p u b l i c parks 

f o r e s t s . . . . . 

*J In accordance with the above, i t i u the o p i n i o n of t h i s 
depatment that no person can serve as a peace o f f i c e r In 

( a c a p a c i t y sue.', as i s designated under the conservation 
act for the enforcement of laws, rui<*s and r e g u l a t i o n s 
p e r t a i n i n g to f i s h and game, p u b l i c parks and f o r e s t s , 
unless such person comes w i t h i n the express grant of a u t h o r i t y 
giv^.n and t h i s , S r i the Instant matter, p e r t a i n s s o l e l y to 
conservation o f f i c e r s whose p o s i t i o n IQ created in Sections 
] j p 16 and 17 of tha conservation a c t . 
"Therefore, i n our o p i n i o n , i t i s l i m i t e d to such o f f i c e r s 
and t o no ot h e r s . " 

In accordance w i t h the above o p i n i o n , the answer to 
your question would be i n the negative. 

Yours t r u l y , 

JAMES H. a-UTTOH 
A s s i s t a n t Attorney Geuuraa 

JHG:mmh5 



COUNTIES: Hoap i t a l s — G a l e or lc-ase o f s i t a s o r b u i l d i n g s 
r e q u i r e s a p p r o v a l o f v o i i e r s and i s r e s t r i c t e d t o p r o p e r t y 
o t h e r t h a n a c q u i r e d u n d e r Code s e c t i o n 3^7 . 1 3 ( 11 ) . ( Ab<?h Vt> 

' J u l y 31, 1959 

i)r o D a v i d H a r r i s 
G r c u r i e C o u n t y A t t o r n e y 
J e f f e r s o n , Iowa 

Dear S i r : 

R e c e i p t i s a c k n o w l e d g e d o f y o u r l e t t e r o f J u l y 30 a s 
f o l l o w s ? 

" I w o u l d a p p r s c i a t o y o u r o p i n i o n on t h e f o l l o w ­
i n g q u e s t i o n s 

"Does a C o u n t y B o a r d o f K o o p i t a l T r u s t e e s have t h e 
power o r a u t h o r i t y t o l e a s e on a l o n g t e r m b a s i c 
l a n d owned by t h e C o u n t y H o s p i t a l t o a p r i v a t e 
p.jr son? 

"The f a c t s and c i r c u m s t a n c e s a r c t h i s . Our C o u n t y 
2o::.rd o f H o s p i t a l T r u s t e e s a r c i n t e r e s t e d i n e n t e r ­
i n g i n t o en a r r a n g e m e n t w i t h a p r i v a t e p e r s o n h e r o 
i n t h e C o u n t y , whereby l a n d a t t h e h o s p i t a l s i t e 
w o u l d be l e a s e d t o t h e p r i v a t e p e r s o n - t h e p r i v a t e 
p e r s o n w o u l d b u i l d a c o n v a l e s c e n t hone a t h i s own 
e x p e n s e on t h e s i t e , and w o u l d o p e r a t e t h o c o n v a l e s ­
c e n t home i n d e p e n d e n t l y f o r h i s own p r o f i t . In t h e 
a l t e r n a t i v e ^ c o u l d t h e H o s p i t a l B o a r d o f T r u o t e o s 
s e l l a p a r t o f t h e i r h o s p i t a l s i t e t o a p r i v a t e 
i n d i v i d u a l f o r t h e same p u r p o s e s . " 

In a n s w e r t h e r e t o y o u a r e a d v i s e d t h a t t h e p o w e r s o f 
c o u n t y h o s p i t a l t r u s t e e s a r e d e f i n e d by s t a t u t e . L i m i t e d power 
t o l e a s i - i s c o n f e r r e d , s u b j e c t t o a p p r o v a l by t h e v o t e r s , i n 
s u b s e c t i o n 12 o f s e c t i o n 3^"7«13» Code 1952, w h i c h p r o v i d e s t h a t 
t h e t r u s t e e s may, " S u b m i t t o t h e v o t e r s a t any r e g u l a r o r s p e c i 
e l e c t i o n a p r o p o s i t i o n t o s e l l o r l e a s e any s i t a s and b u i l d i n g s 
e x c e p t t h o s e d e s c r i b e d i n s u b s e c t i o n 11 h e r e o f . . . ". 

The r e q u i r e m e n t o f s u b m i s s i o n o f t h e p r o p o s i t i o n t o t h e 
v o t e r s and r e s t r i c t i o n o f s u c h p r o p o s i t i o n t o s i t e s and b u i l d i n g 
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o t h e r t h a n t h o s e d e s c r i b e d i n s u b s e c t i o n 11 o f s e c t i o n 3^7 • 1 
w o u l d a p p l y t o b o t h y o u r p r i n c i p a l and a l t e r n a t i v e q u e s t i o n . 

V e r y t r u l y y o u r s , 

LCONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n o r r . l 

L C A : k v r 



ÎflOTTiR VEH TCLEST> Section 3 2 1 . 2 0 ? , bode 1956, as a f f e c t e d by 
Section_32J r._29l, Cod_e 1 9 5 o ^ 
<^j>~Ani""informatTbh, accuFfng a person of operating a motor 

v e h i c l e upon a highway at a speed greater than w i l l permit 
such person to bring such v e h i c l e to a stop w i t h i n the asteured 
c l e a r distance ahead, need not contain t h e r e i n a s p e c i f i c 
a l l e g a t i o n of speed in miles per hour, ("pencil ^ vJmKef HoSScf^h Lc, 

August 3 , 1959 

Mr. Gordon I . Winkel 
Kossuth County Attorney 
Algona, Iowa 
Dear Mr. Winkel: 

Your l e t t e r under date of June 29? 1959> i s at hand i n 
which you submit the f o l l o w i n g question: 

" I f one i s charged with operating a motor 
v e h i c l e at a speed greater than w i l l permit 
him to b r i n g i t to a stop w i t h i n the assured 
c l e a r e d d i s t a n c e , i s i t necessary to comply 
with Section 321.291 and set out i n the i n f o r ­
mation the speed at which the defendant i s 
a l l e g e d to have d r i v e n ? " 

In r e p l y thereto you are advised as f o l l o w s * 
S e c t i o n 321 .285? Code 1 9 5 8 9 as amended, reads i n p e r t i n ­

ent part as f o l l o w s ! 
" s * no person s h a l l d r i v e any v e h i c l e upon a 
highway at a speed greater than w i l l permit him 
to b r i n g i t to a stop w i t h i n the assured c l e a r 
d i s t a n c e ahead, • * * • , » 

Section 321.291 $ Coda 1958, reads as follows? 
"In every charge of v i o l a t i o n of s e c t i o n s 3 2 1 . 2 8 5 
to 3 2 1 . 2 o ? , i n c l u s i v e , the i n f o r m a t i o n , also the 
n o t i c e to appear, s h a l l s p e c i f y the speed at 
which the defendant i s a l l e g e d to have d r i v e n , 
a l s o the speed l i m i t a p p l i c a b l e w i t h i n the d i s -

- t r i c t or at the l o c a t i o n . " 
S e c t i o n 3 2 1 . 2 u 5 , supra, the p e r t i n e n t part set out above 

" i s a speed r e g u l a t i o n only. The s t a t u t e , instead of f i x i n g 
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a f l a t rate of speed of a c e r t a i n number of miles per hour as 
the l i m i t of lawful speed, adopts a f l e x i b l e standard and 
permits the motorist to l a w f u l l y d r i v e at any rate of speed 
which he chooses, provided that such rate of spped does not 
exceed that at which he can stop w i t h i n the assured c l e a r 
distance ahead". Jordon v. Schantz. 220 Iowa 1 2 5 l , 26M- N.W. 
259, 261 ( 1 9 3 6 ) . 

The s t a t u t o r y duty or act required of a motorist by 
Section 3 2 1 . 2 6 5 , supra, i s to d r i v e h i s automobile at a speed 
not greater than that which w i l l permit him to b r i n g h i s auto­
mobile to a stop w i t h i n the assured c l e a r distance ahead. 
Swan v. Dai lev - Luce Auto Co., 225 Iowa 6 9 , 277 N*W. 580, 
rehearing denied 22p Iowa &9» 281 N»W. 50H-» In other words, 
the motorist i s required to comply with the assured c l e a r d i s ­
tance requirement as to speed. That the s t a t u t e , supra, i s 
e s s e n t i a l l y a speed r e g u l a t i o n rather than one r e q u i r i n g a 
motorist to stop, see: Bonnett v. Oertwi^. 23*+ Iowa 361*, 1*+ 
N.W. 2d 7 3 9 s 7^1 and cases c i t e d t h e r e i n . 

Turning our a t t e n t i o n now to Section 3 2 1 . 2 9 1 , supra, such 
s e c t i o n r e q u i r e s that i n every v i o l a t i o n of s e c t i o n 3 2 1 . 2 8 5 
the information and the n o t i c e to appear s h a l l s p e c i f y the 
a l l e g e d speed dr i v e n by the defendant and a l s o the speed l i m i t 
a p p l i c a b l e i n the d i s t r i c t or at the l o c a t i o n of the v i o l a t i o n 
That the r u l e s as to the s u f f i c i e n c y of the charge i n an i n f o r 
mation are i n accord with those applying to s t a t u t o r y i n d i c t ­
ment, sees State v. Coooes. 2h7 Iowa 1057 9 106l, 78 N.K. 2d 
10. 

The object of Section 3 2 1 . 2 9 1 , supra, i s to require a 
showing of what s p e c i f i c speed i s the b a s i s of the offense. 
But, as the Iowa Supreme Court pointed out i n the case of 
vJordon v. Schaqtz.. supra, the l e g i s l a t u r e has not f i x e d "a 
f l a t rate of speed of a c e r t a i n number of miles per hour as 
the l i m i t of lawful speed" i n that part of Section 3 2 1 . 2 8 5 , 
supra, under c o n s i d e r a t i o n i n t h i s o p i n i o n . The t e s t i s not 
an o b j e c t i v e one but rather s u b j e c t i v e depending on the c i r -
cumstances -and contingencies surrounding the offense charged 
and the f a c t s inherent t h e r e i n , such as the power of the 
v e h i c l e ' s brakes and the c e l e r i t y with which a d r i v e r can 
slacken the speed of the v e h i c l e or stop such v e h i c l e . 

Therefore, based on the nature of the offense involved 
and the foregoing a u t h o r i t i e s , i t i s my o p i n i o n that Section 
3 2 1 . 2 9 1 , supra, does not, i n the i n s t a n t s i t u a t i o n , require a 
s p e c i f i c a l l e g a t i o n of speed i n miles per hour i n the i n f o r ­
mation charging the accused of the offense committed. 
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Vary t r u l y youro 

CARL H. PESCH 
A s s i s t a n t Attorney General 

CHPjkvr 



Co MS Ti TO TtO MA L LAVd: 2&fe»s<<i thJenyxfa^rn 
Appointment by a member of the L e g i s l a t u r e of an in t e r i m 
successor as provided by Ch. 8 9 , Acts of the 58th General 
Assembly, does not c o n s t i t u t e an u n c o n s t i t u t i o n a l act and 
is not a v i o l a t i o n of h i s c o n s t i t u t i o n a l oath, ^fravss 7^ J-foscheK 

Se*., 7/3/Sf) # SI-IS- ' 

August 3, 1959 

Hon. C a r l Hoschek 
State Senator 
B u r l i n g t o n , Iowa 
Hon. Robert R. Dodds 
State Representative 
D a n v i l l e , Iowa 
Gen 11emen: 

This w i l l acknowledge r e c e i p t of yours of the 27th u l U 
in which you submitted the f o l l o w i n g : 

"With the p u b l i c a t i o n of the Session Laws of the 
5 8 t h General Assembly, each of us have given 
f u r t h e r thought and study to Chapter 39 - Le g i s ­
l a t i v e Contlnuty in War - and i t s r e l a t i o n s h i p 
to the C o n s t i t u t i o n of the State of Iowa. As 
we r e c a l l , we d i d not have the opportunity of 
reviewing t h i s proposal w i t h you during the ses­
s i o n . We s h a l l appreciate your o p i n i o n w i t h 
respect to Chapter 89 and a p o s s i b l e c o n f l i c t 
w ith our State C o n s t i t u t i o n . 

"Chapter 89 provides that each of us s h a l l d e s i g ­
nate an emergency i n t e r i m successor to our r e ­
sp e c t i v e o f f i c e s , namely, the o f f i c e of State 
Senator and of State Representative from Des 
Moines County. In assuming our o f f i c e s in the 
f i r s t instance, we d i d subscribe to an oath to 
uphold the C o n s t i t u t i o n of the State of Iowa, 
and in c o n s i d e r i n g the requirements of Chapter 
8 9 , we do not wish to v i o l a t e that oath of of­
f i c e . 
" A r t i c l e I II of the State C o n s t i t u t i o n provides 
f o r a d i s t r i b u t i o n of powers of government and 
sets out the s p e c i f i c d i v i s i o n of the l e g i s l a ­
t i v e department. In numerous s e c t i o n s , such as 
Sec. 1, and 2, 3, 5, and 7, among ot h e r s , 
there i s reference to ' e l e c t i o n ' of the members 
of the l e g i s l a t i v e department. Sections 3 and 

ST-7- <r 
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5 provide the only way that a member may be 
chosen Is 'by the ( q u a l i f i e d e l e c t o r s ' , and pro­
vides f o r the time and nature of the ' e l e c t i o n ' . 
S e c t ion 12 of A r t i c l e 111 f u r t h e r provides that 
'when yacanc8es occur In e i t h e r house, the 
Governor, or the person e x e r c i s i n g the func­
t i o n s of Governor, s h a l l issue w r i t s of e l e c ­
t i o n to f i l l such vacancies.' 
"There does not appear any p r o v i s i o n f o r the 
s e l e c t i o n of l e g i s l a t o r s other than by 'e l e c ­
t i o n ' j f u r t h e r , there does not appear any pro­
v i s i o n f o r the suspension of the State C o n s t i ­
t u t i o n under the circumstances set out In sec­
t i o n 1 of Chapter 3 9 . Please advise whether 
or not a compliance w i t h Chapter 89 by the 
desi g n a t i o n of emergency i n t e r i m successors 
would c o n s t i t u t e an u n c o n s t i t u t i o n a l act by 
us, and In v i o l a t i o n of our oath of o f f i c e . " 
In r e p l y thereto I advise as f o l l o w s . The questions 

which you submit have been the subject of textbook statement 
and adjudicated cases. 11 Am. Jur.„ page 790, t i t l e C o n s t i ­
t u t i o n a l Law, s t a t e s the f o l l o w i n g : 

"Proceedings of L e g i s l a t u r e . - The ba s i s of the 
fundamental p r i n c i p l e as to the ex i s t e n c e of a 
presumption. Sn favor of the l e g a l i t y of l e g i s ­
l a t i o n has been placed on var i o u s grounds. The 
most Important of these i s the d o c t r i n e which 
f o r b i d s one branch of the s t a t e government to 
encroach on the d u t i e s and powers of another. 
For the purposes of s u s t a i n i n g the presumption 
in f a vor of the c o n s t i t u t i o n a l i t y of a s t a t u t e , 
the courts have elaborated on the respect with 
which they regard the a c t i o n of the other two 
departments of government. A c c o r d i n g l y , i t has 
been s a i d that the r e s p o n s i b i l i t y of upholding 
the C o n s t i t u t i o n does not r e s t on the courts 
alone, but that the l e g i s l a t u r e Is the u l t i m a t e 
guardian of the l i b e r t i e s and welfa r e of the 
people, that i t s members and the governor are 
required to take an oath to support the C o n s t i -
t u i o n , both Federal and state,, and that the 
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presumption i s that they have obeyed t h i s oath, 
have been c a r e f u l to observe the requirements 
of the C o n s t i t u t i o n i n enacting s t a t u t e s , and 
have intended no v i o l a t i o n of the C o n s t i t u t i o n . 
Therefore,, every presumption Is to be indulged 
in f a vor of f a i t h f u l compliance by Congress 
wi t h the mandate of the C o n s t i t u t i o n , and in 
determining the nature of a remedy given by an 
act of Congress, I t must be presumed that Con-
?ress intended that I t be c o n s t i t u t i o n a l l y suf-
I c 3 en t . 

"A s t a t u t e en act d-d w i t h the c o n s t i t u t i o n a l f o r * 
m a l l t i e s comas before the c o u r t s sustained and 
a u t h e n t i c a t e d by the sanction and approval of 
two of the three great departments of s t a t e 
government5 hencs the presumption In I t s f a v o r . 
Unless a s t a t u t e i s c l e a r l y u n c o n s t i t u t i o n a l , ' 
the c o u r t s , in determining i t s v a l i d i t y , may 
not ignore the concurrence of o p i n i o n of v a l i d ­
i t y by Congress and the l e g i s l a t u r e s of the v a r i ­
ous s t a t e s . 

"A presumption oroducing an e f f e c t opposite to 
that h e r e i n announced - namely, that a l e g i s ­
l a t i v e body Is presumed to exceed I t s a u t h o r i t y 
or i s presumed to have intended a v i o l a t i o n of 
the C o n s t i t u t i o n - Is never indulged by the 
c o u r t s . " 

In support of the r u l e that the presumption i s that mem­
bers of the L e g i s l a t u r e and the Governor have obeyed t h e i r r e ­
s p e c t i v e oaths sso the f o l l o w i n g c i t e d cases t State v. Gerhardt, 
\k(S i n d . ^39, M» N. E. 469, 33 L. R. A. 313s Mcpherson v. S t a t e , 
\Jh Ind. 60, 90 H, £. 61-0, 31 L. R. A. (M. S.) 138; Leavenworth 
County v. M i l l e r , J Kan. kJS, 12 Am. Rep. kZBi State ex r e t . 
Langer v. Crawford, $6 N. E. 385, 162 M, W, 710. Ann. Cas. 1917E. 

955 ( c o n c u r r i n g o p i n i o n ) j Sutherland v. Mi 1ler 79 W. Va. 7$€a 
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91 S. E. 993, L. R. A. 1917D, 1040; Duncan v. Baltimore fr'O. 
ft. Co., 68 W. Va. 233. 69 S. E. 1004, Ann. Cas. 1912B, 2 7 2 . 

And in support of the second presumption that no v i o l a t i o n of 
the C o n s t i t u t i o n was Intended, among rsumerous cases c i t e d i s 
the f o l l o w i n g Iowa c i t a t i o n s : Ipwa Motor Vehic 1e Asso. v. 

R£nroad__C^nrs., 20? Sowa 461, 221 N. W. 3&4, 75 A. L. R. 1. 
aff i r m e d in 280 i i . S. 529 s 74 L. ed. 5S5, 50 S. Ct. 151, Hunter 
v. Colfax Consol. Coal Co., 175 Iowa 245, N.'W. 1037, 
L. R. A. 19170, 15. A*s-s. Cas. 1917E, 803, 

And treating general 1 y of the s t a t e s of claimed uncon-
s t s t u t i o n a ! acts as r e l a t e d to the L e g i s l a t u r e and courts, Is 
the case of Pes Holnes i v6as r iCo. v. C i t y of Pes Moines, 44 lows 
505« 24 Am. Rep. 75&* wh«sre It. is s a i d : 

"* * * I t was sought to e n j o i n passage of an 
ordinance ©^ the ground that the ordinance 
would impasr the o b l i g a t i o n s of p l a i n t i f f s 
c o n t r a c t m<de t h e r e f o r e , would be u n c o n s t i t u ­
t i o n a l . The Supreme Court of 1 ovia h e l d that 
the court had n& power to i n t a r f e r a i»sltb the 
legis lat ive body of the c i t y in the enactment 
of the proposed ordinance, in Its d e c i s i o n i n 
the case, the court said: 

sl'The General Assembly i s a co-ordinate branch 
of the State government, and 'so Is the' 1 aw-
making power of publ i c municipal corporations 
within the p r e s c r i b e d l imits , i t i s no more 
competent f o r the judiciary to Interfere with 
the legis lat ive a c t s of the one than the other. 
But the unconstitutional acts of e i t h e r may be 
annulled. C e r t a i n l y the passage of an uncon-
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s t l t u t i o r t a l . law by the General Assembly could 
not be enjoined, If so, under t h e pretense that 
any proposed law was of that c h a r a c t e r , the J u d i ­
c i a r y could a r r e s t the wheels of l e g i s l a t i o n . 
"•Had the ordinance under which the p l a i n t i f f 
claims been enacted by the General Assembly, and 
the p l a i n t i f f acquired thereunder the same r i g h t s 
as under the ordinance, and the General Assembly 
t h e r e a f t e r attempted to enact a law In substance 
l i k e the ordinance sought to be enjoined, could 
the j u d i c i a r y I n t e r f e r e and by i n j u n c t i o n r e s t r a i n 
the a c t i o n of the General Assembly on the ground 
that the Saw i f enacted would "impair the o b l i g a ­
t i o n o f c o n t r a c t s ? " . 

in view o f the f o r e g o i n g , i t Is my opinion that designa­
t i o n of emergency i n t e r i m successors as provided by Chapter B$i 
A c t s o f the 53th -Genet's3 Assembly, by you would -not c o n s t i t u t e 
an u n c o n s t i t u t i o n a l a c t be a v i o l a t i o n of your c o n s t i t u t i o n a l 
o a t h . 

yisry t r u l y y o u r s , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 



STATE OFFICERS AND DEPARTME13TS: Fire Marshal—Rules promulgated 
relating to Storage and Handling of Liquefied Petroleum Gases. 

Whether an insured has complied with the by-laws relating 
to storage of liquefied petroleum gases of the insurer i s a 
private matter and of no concern to this department, ( f e s c ^ i 
V ^ . A K * ! , G.«<s Go. 4 M y ; 2/6/£7) & X? 7 

August 6, 1959 

Mr. James Van Ginkel 
County Attorney of Cass County 
Atlantic State Bank G l i d i n g 
Atlantic, Iowa 
Dear Mr. Van Ginkelt 

Receipt i s acknowledged of your l e t t e r under date of August 4, 1959, 
as follows8 

"A liquefied petroleum gas dealer here i n Atlantic recently 
ran into a conflict between the rules and regulations of the 
State Fire Marshall and the by-laws of a f i r e insurance 
association. I would appreciate a l e t t e r as to your thinking 
on this question and i t arose as follows: 
"As you can see the problem i s where the law says 10 feet 
can an insurance companya by-laws provide for a greater 
distance. The petroleum gas dealer argues that the law was 
passed not only for the protection of the consumer but also 
for the benefit and protection of the petroleum gas dealer 
ao that they would know what rules they were operating under 
and to make that rule uniform throughout the State of Iowa.w 

In reply thereto* 
Rule B.6 (b), Iowa Departmental Rules 1958, relating to storage and 

Handling of Liquefied Petroleum Gases, promulgated under authority of 
Chapter 101, Code of Iowa, and f i l e d August 21, 1957, provides as 
followsI 

"(b) Each individual container shall be located with respect 
to the nearest important building or group of buildings or 
li n e of adjoining property which may be built on i n accordance 
with the following tablet 



Mr. Jenes Van Ginkel -2- ftugust 6 S 1959 

Minimum Distances 
Containers 

Water Capacity 
Per Container 

Under- Above-
ground ground 

Bet. Above-
ground con-

Less than 125 gallons 
125 to 500 gallons... 
501 to 2,000 gallons. 
Over 2,000 gallons... 

10 feet 
10 feet 
25 feet 
50 feet 

Ttone 
tainers 
Eon© 

10 feet 
25 feet 
50 feet 

3 f set 
3 feet 
5 feet" 

Your le t t e r imports two questions! ( l ) Has there been compliance 
with the rule aforesaid, and, (2) Has there been compliance with the 
by-laws of the insurance company? 

From the facts presented i n your l e t t e r , the answer to the f i r s t 
question above must be answered i n the affirmative, and this Is the 
only question of concern to this department and the State Fire Marshal. 
Compliance or non-coarpliance by the insured with the by-laws of the 
instirer i s a matter of private concern between the insured and the 
insurer, therefore we decline comment thereon. 

Very truly yours, 

CHP:jml 
CARL H. PKSCH 
Assistant Attorney General 



DIII'BDEB: County. Levy f o r secondary r o a d s — c i t i e s c o n t r o l l i n g bridge l e v y 
Lncluded. County l e v i e s f o r secondary road c o n s t r u c t i o n do not i n c l u d e the 
saxable property i n c i t i e s and towns since a l l c i t i e s and towns now c o n t r o l 
;helr own bridge l e v i e s . ^ Lytnan rfndersort; }-fa*jArd (In, / i f f / j 

August 12, 1959 

C. J . Anderson 
Howard County Attorney 
Cresco, Iowa 
Dear Sr. Anderson: 
Your l e t t e r of J u l y 27, 1959 In substance asks our 
o p i n i o n on t h i s question: 

"Can a county make the c o n s t r u c t i o n and 
maintenance levy as provided In S e c t i o n 
309.7(1) 1958 Code on towns, when the 
said, towns do not c o n t r o l t h e i r own bridge 
l e v i e s ? " 

I n answering t h i s q uestion, we make the assumption that 
the word "towns" In the q u e s t i o n , r e f e r s to incorporated 
towns of l e s s than 2000 p o p u l a t i o n , as defined In Seotions 
4 , 1 ( 1 6 ) and 3 6 3 . 4 ( 2 ) 1958 Code. With t h i s assumption 
made, the answer to the question I s no; S e c t i o n 404.7(8) 
1938 Code gives to a l l municipal corporations the power to 
l e v y f o r bridge purposes and the power to c o n t r o l the s a i d 
l e v y . 

Thus towns c o n t r o l t h e i r own bridge l e v i e s , and are ex­
cluded from the p r o v i s i o n s of s e c t i o n 3 0 9 . 7 ( 1 ) 1958 Code. 
For f u r t h e r d i s c u s s i o n of t h i s q u e s t i o n , you are r e f e r r e d 
to 0AO 195? Page 5 0 . 

Very t r u l y yours, 

JLM'ml J . Lyman 
* / S p e c i a l A s s i s t a n t Attorney General 

f o r Iowa State Highway Commission 



Expenses of the Highway Study Committee incurred p r i o r to J u l y k, 
1959, thus without s t a t u t o r y a u t h o r i z a t i o n , may not be paid. The 
ap p r o p r i a t i o n of $ 2 5 , 0 0 0 to the Iowa L e g i s l a t i v e Research Bureau 
by S. F. 5 2 1 , now Ch. 8, Acts of the 5 8 t h G. A., may be used to pay 
the expenses of the three member advisory committee authorized by 
the s t a t u t e and expense of nonresident consultant or consultants 
a s s i s t i n g the Bureau in the performance of the duty imposed, (^frao&s *H> 

August 7 . 1959 R b e r J > U ? . fe.ffcr. 
?/7/S?) * 5 ? . - ? - f 

Mr. Clayton Ringgenberg 
Iowa L e g i s l a t i v e Research Bureau 
B u i l d i n g 
Dear S i r : 

This w i l l acknowledge r e c e i p t of yours of the 6 t h i n s t . 
in which you submitted the f o l l o w i n g : 

"There are several questions regarding f i n a n c ­
ing of some of the research during t h i s i n t e r i m 
which need to be c l a r i f i e d . Please advise me 
and the s t a t e c o m p t r o l l e r on the f o l l o w i n g mat­
t e r s . 
"1. The Iowa Highway Study Committee was 
created by H. J . R. 12 of the 1959 l e g i s l a t i v e 
s e s s i o n . The r e s o l u t i o n d i d not have a p u b l i ­
c a t i o n c l a u s e ; so i t became e f f e c t i v e in J u l y . 
To c a r r y out the in t e n t of the l e g i s l a t u r e to 
make t h i s comprehensive study, t h i s committee 
met twice In June. Expense vouchers to reim­
burse the committee members are now ready to 
be submitted f o r payment. Can these expenses 
now be paid s i n c e the law i s now In e f f e c t ? 

"2. Senate F i l e 521 of the 1959 session ap­
p r o p r i a t e s $25,000 to t h i s o f f i c e to study the 
needs of higher education In t h i s s t a t e . I t 
auth o r i z e s me to appoint a 3-member advisory 
committee to advise t h i s o f f i c e i n making t h i s 
study. Can the expenses of these three persons 
be paid from t h i s a p propriation? 
"In planning t h i s study i t would be h e l p f u l 
to o b t a i n advice from c o n s u l t a n t s who have made 
such s t u d i e s in other s t a t e s . Can we pay the 

• expenses of a consultant to come to consult 
with the l e g i s l a t o r s who are a s s i s t i n g on t h i s 
study and myself? Can we pay him a fee f o r h i s 
c o n s u l t a t i o n s e r v i c e s ? 

6 7 - ? - ? 
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"To complete t h i s study I t Is q u i t e c e r t a i n 
that I w i l l need to c o n t r a c t with a consultant 
or c o n s u l t i n g agency to do at l e a s t part of 
the research. This was the l e g i s l a t i v e i n t e n t 
when i t made t h i s s p e c i a l a p p r o p r i a t i o n . I 
thought t h i s matter should be c l a r i f i e d and re­
c e i v e your approval before we employed a con­
s u l t a n t . " 

In r e p l y t h e r e t o I advise as f o l l o w s : 
1. In answer to your question #1 I would advise that in 

view of the f a c t that t h i s expense was incurred p r i o r to J u l y h 

and p r i o r to s t a t u t o r y a u t h o r i z a t i o n f o r I n c u r r i n g such expense, 
such expenses are not now subject to payment under the foregoing 
numbered J o i n t R e s o l u t i o n . 

2. Insofar as your question #2 i s concerned, I quote to 
you the p r o v i s i o n s of Senate F i l e 521, now Chapter 8, Acts of 
the 58th General Assembly, p r o v i d i n g as f o l l o w s : 

" S e c t i o n 1. There i s hereby appropriated from 
the general fund f o r each year of the ensuing 
biennium the sum of twelve thousand f i v e hundred 
d o l l a r s ($12,500), or so much thereof as may be 
necessary, to the L e g i s l a t i v e Research Bureau of 
the s t a t e of Iowa, f o r a comprehensive study of 
the needs and f a c i l i t i e s a v a i l a b l e f o r higher 
education in Iowa. 
"Sec. 2. That in making the a f o r e s a i d study 
the d i r e c t o r of s a i d bureau may s e l e c t an ad­
v i s o r y committee of three (3) c o n s i s t i n g of a 
r e p r e s e n t a t i v e from the p u b l i c l y supported i n ­
s t i t u t i o n s of higher education In Iowa, the 
p r i v a t e l y supported and endowed c o l l e g e s and 
u n i v e r s i t i e s In the s t a t e of Iowa and J u n i o r 
C o l l e g e s , both p r i v a t e and p u b l i c l y supported 
in the s t a t e of Iowa. 
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"Sec. 3. That a report of such study s h a l l be 
f i l e d with the General Assembly on or before 
the 15th day of January, 1961." 
Insofar as the payment of the expenses of the three 

member advisory committee provided f o r t h e r e i n may be made from 
the a p p r o p r i a t i o n of $25,000, I would advise that the r u l e r e ­
l a t i n g to expenses of p u b l i c o f f i c e r s g e n e r a l l y incurred in the 
performance of t h e i r o f f i c i a l d u t i e s i s sta t e d in 67 C. J . $., 
paragraph 91, t i t l e O f f i c e r s , where i t i s stat e d that the r i g h t 
of an o f f i c i a l to compensation f o r expenses incurred by him In 
the performance o f an o f f i c i a l duty must be found in the p r o v i ­
sions of the C o n s t i t u t i o n or a s t a t u t e c o n f e r r i n g i t e i t h e r 
d i r e c t l y or by necessary i m p l i c a t i o n , the r u l e having the sup­
port of these a u t h o r i t i e s : Goode v. T y l e r , 136 So. 129, 131, 
237 A l a . 106; J e f f e r s o n County v. Capanes, 179 So. $37, 235 
A l a . 449; Madden v. R i l e y , 128 P. 2d 602, 53 C a l . App. 2d 814; 
Clayton v. Barnes, 16 P. 2d 1056, 1053, 52 Idaho 418; C i t y of 
Fu l t o n v. Sh a n k l i n , 122 S. W. 2d 7 3 3 , 275 Ky. 772; State ex r e l 
L e l s v. Ferguson, 80 N. E. 2d 118, 120, 149 Ohio S t . 555; Mac­
kenzie v. Douglas County, 159 P. 625, 1033, 81 Or. 442; Common­
wealth ex r e l . Duff v. McCloskey, Com. P i . , 56 Dauph Co. 331; 
Bayless v. Knox County, 286 S. W. 2d 579, 538, 199 Tenn. 268. 

The r u l e would appear to be e q u a l l y a p p l i c a b l e to ap­
pointees to a committee such as the advisory committee provided 
in Chapter 8. No express p r o v i s i o n i s made t h e r e i n f o r the pay 
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ment of e i t h e r compensation or expense of the members of the 
advisory committee and therefore such expenses could be paid 
o n l y under the r u l e of necessary i m p l i c a t i o n . This necessary 
i m p l i c a t i o n , in view of the purpose of the appointment of the 
committee, would appear to be present in t h i s s i t u a t i o n and 
t h e i r reasonable expenses could be pai d . 

3 . Insofar as your a u t h o r i t y e x i s t s to secure advice 
from co n s u l t a n t s who have made such s t u d i e s in other s t a t e s , 
i t would seem that sound d i s c r e t i o n i s vested in the L e g i s l a ­
t i v e Research Bureau under t h i s s t a t u t e in performing the duty 
to make a comprehensive study of the needs and f a c i l i t i e s a v a i l ­
able f o r higher education in Iowa. It would seem by necessary 
i m p l i c a t i o n t h e r e f o r e that expenses and fees f o r the s e r v i c e s 
can be paid from the a p p r o p r i a t i o n . 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

OSsMKB 
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August 10 , 1959 

Mr. Kenneth Sacks 
Pottawattamie County Attorney 
Pottawattamie County Court House 
Council B l u f f s , Iowa 
Dear S i r : 

Receipt i s acknowledged of your l e t t e r of J u l y 23 i n 
which you i n q u i r e whether compliance with s e c t i o n 2 3 2 . 3 5 i s 
mandatory upon counties having a population i n excess of 
*+0,000 where a p r i v a t e orphanage with " e x c e p t i o n a l l y good" 
f a c i l i t i e s i s located. Your l e t t e r i s as f o l l o w s : 

"The Pottawattamie County Board of Supervisors 
has requested that I w r i t e you asking f o r an 
opi n i o n p e r t a i n i n g to Section 2 3 2 . 3 5 Coda of 
Iowa, 195&. Under t h i s s e c t i o n , counties having 
a population of over f o r t y thousand, the Board 
of Supervisors s h a l l provide and maintain separate, 
apart and outside the enclosure of any j a i l or 
p o l i c e s t a t i o n , a s u i t a b l e detention home and 
school f o r dependent and neglected and delinquent 
c h i l d r e n . 

"In conformance with that S e c t i o n , the Pottawat­
tamie County Board of Supervisors has, foF a 
number of years, maintained what i s knows as the 
Parkview Home located i n Council B l u f f s , Iowa. 
T h i s home has been used as a j u v e n i l e detention 
home f o r several years. The present cost of opera­
t i o n i s approximately $550 per month. At present, 
and f o r more than the past year, there have been 
only two c h i l d r e n l i v i n g i n that home at any one 

, time. Because of these two c h i l d r e n , a f u l l time 
matron and supervisor are required and t h e i r 
s a l a r y coupled with the cost of upkeep, food and 
c l o t h i n g has proved to be extremely expensive f o r 
th-j County. Please note that t h i s Parkview Home 
has no detention quarters f o r d e l i n q u e n t s . 
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"The reason for the lack of usecfthe Parkview Home 
i s that the J u v e n i l e Court in t h i s j u r i s d i c t i o n 
have made i t a p o l i c y to place dependent and neglected 
c h i l d r e n i n f o s t e r homes in the C i t y of Council B l u f f s 
or nearby, and as a second d t e r n a t i v e , have made use 
of the C h r i s t i a n Home located here i n Council B l u f f s . 
The C h r i s t i a n Home i s a l o c a l orphanage supported by 
c h a r i t a b l e c o n t r i b u t i o n s from c i t i z e n s of the sur­
rounding area. Its f a c i l i t i e s are e x c e p t i o n a l l y good 
and the J u v e n i l e Court has f e l t that i t i s to the 
best i n t e r e s t s of the j u v e n i l e s concerned that they 
be placed i n the C h r i s t i a n Home rather than the Park­
view Home. 

"The delinquent c h i l d r e n , awaiting hearing or awaiting 
t r a n s p o r t a t i o n to the t r a i n i n g schools are kept i n 
the j u v e n i l e ward of the C i t y J a i l . 
"The County Board of Supervisors have had a meeting 
with the Judges of the J u v e n i l e Municipal Court and 
the D i s t r i c t J u v e n i l e Court to dis c u s s the a d v i s a b i l i t y 
of r e t a i n i n g the Parkview Home as required by Section 
2 3 2 . 3 5 . At the meeting, i t was decided that an op i n i o n 
of the Attorney General be requested to determine i f 
the requirements of the s t a t u t e are mot by having 
a v a i l a b l e the C h r i s t i a n Home and other p r i v a t e p l a c e ­
ment homes as well as the j u v e n i l e ward of the C i t y 
J a i 1. 

"We, t h e r e f o r e , would l i k e to ask an opin i o n an to 
whether or not, under Section 2 3 2 . 3 5 ? the Pottawattamie 
County Board of Supervisors are required to r e t a i n 
ownership and a c t i v e management of the Parkview Horn© 
in order to comply with the s t a t u t e , or do they comply 
s a t i s f a c t o r i l y by having a v a i l a b l e the C h r i s t i a n Home 
and other f a c i l i t i e s heretofore mentioned. 
"I might add, that the C h r i s t i a n Home and p r i v a t e 
home placement charges are approximately f i f t y percent 
of the cost of management of the Parkview Home." 
Sect i o n 2 3 2 . 3 5 provides as f o l l o w s : 
"In counties having a population of more than f o r t y 
thousand, the board of supervisors s h a l l , and in 
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counties of over t h i r t y thousand, said board may 
provide and maintain, separate, apart, and out­
side the i n c l o s u r e of any j a i l or p o l i c e s t a t i o n , 
a s u i t a b l e detention home and school f o r dependent, 
neglected, and delinquent c h i l d r e n . " 
With reference to use of the word " s h a l l " , i t i s g e n e r a l l y 

construed as mandatory. This i s p a r t i c u l a r l y true when a 
stat u t e uses the word " s h a l l " in d i r e c t i n g a p u b l i c body to 
do c e r t a i n acts—Hansen v. Henderson. 2hh Iowa 6 5 0 ; 56 N.W. 
2d 59- l i f o l l o w s that a u t h o r i t y to discontinue t h e j u v e n i l e 
detention home i n the circumstances described can only be 
conferred by f u r t h e r l e g i s l a t i o n . 

Very t r u l y yours, 

LEONARD C. ABELS 
A s s i s t a n t Attorney General 

LCA:kvr 
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-(ASftlGULTUfi 
County Agriculture Extension Districts may not invest overage extension 
education funds in time certificates. (fQTre& ^ V M i e { { . - r , M A & | 

1 9 5 9 
10 August 

Walter J. Willett 
County Attorney of Tama Couaty 
215 West Third Street 
Tama, Iowa 
D«?ar Sir» 
Receipt i s acknowledged of your request for an opinion as followsi 

"•Does the Extension Council have any right 
uadar the law to invest tha Agxiculture Ex­
tension HiU'-atio-; Fund i n a time certificate 
as to draw interest?* 

I realize ordinarily governmental agencies derive money from 
taxation generally do not have this right but this law 
particularly provides for a carry-over of educational 
fit wis to the next year with said HnrLtatiois." 

Ir\ response thereto, we advise that while undar Section 176A.8 (16) 
d i s t r i c t s are authorized to carry over unexpended couaty agricultural 
extension education funds into their ensuing budget year, there appears 
to be CJQ explicit authority for them to invest the same i s a time 
certificate* Close examination of the powers and duties of the Council 
(176A.8) aid the limitations on such powers (176A.9) do not reveal 
any authority, express or implied, which would authorise such invest­
ment. 
Section 176A*8 (14) authorizes the council "to and shall deposit a l l 
funds received from the 'couaty agricultural extension education fund* 
in a bank or bankt approved by i t (council) i n the name of the ex­
tension d i s t r i c t " , (emphasis supplied) Further, 176A.14 (4) reads 
Is pertinent part as follows* Treasurer (of the council) shall receive, 
danqait and have charge of the funds of the extension council..." 
(emphasis supplied) 

Csr: si t i 
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However, officers i a control of public funds are governed by 6trict 
regulations with regard to deposits of such funds a id they are 
generally held to be without power to deviate from the letter of the 
governing statutes except where such action appears to be justified 
by the necessities of the occasion. (104ALti622) 
County education d i s t r i c t s are creatures of statute* Under familiar 
rules of statutory interpretation, creatures of statute are limited 
to those powers expressly given them. In view of the general law 
regarding creatures of statute as well as the authorities limiting 
the decoaiti-i, *>jf public funds unless otherwise directed by statute, 
i t i s the opinion of this office that County Agriculture Extension 
Districts may not invest overage extension education funds in time 
certificates* 

Very truly yours, 

FtfEEKA,'! H. FOH«BST 
Assistant Attorney General 

FHP/l 



TAXATION: Moneys and Credits ^ Trusts-r-That the securities held in trust by a 
foreign trustee out of the state are not assessable as moneys and credits to ths resident 
settlor-beneficiary. The power of revocation retained by the resident settlor, despite 
the inability to exercise tire power on taK day is subject to taxation. f-o Lier iTc*>ft-Co. 

August 10, 1959 

Martin D, Lier 
County Attorney 
Scott County 
Davenport, Iowa 

Attention: H. T. Lewis 

Dear Sir: 

This will acknowledge receipt of your letter of July 9, 1959, u/herain 

the following inquiry was submitted: 

'The opinion of your office is requested a3 to whether 
or not the Scott County Treasurer should assess moneys and 
credits tax in the estate of Bernard A. Spaeth, deceased/ for 
certain securities which were held in trust at the time of and 
prior to the death of Mr. Spaeth. 

"Mr. Spaeth died on January 30, 1938. At the time 
of his death, and at ail times pertinent hereto, he was a resident 
of Scott County, Iowa. 

'On December 1, 1937 Ur. Spaeth created a trust with 
the Northern Trust Company, an Illinois corporation, located at 
Chicago, as trustee. At that time Mr. Spaeth assigned, trans­
ferred and conveyed to the trustee certain securities together with 
other property. The trust is, and has been since said date in full 
force and effect and Is, and was, administered by the Northern 
Trust Company. During all this period of time the securities in 
this trust are and have been in the trustee's possession and control 

. at Chicago, Illinois. 

"According to the provisions of the trust instrument, the 
income from these securities held in trust was paid to the Settlor. 
) am setting out below three paragraphs from the trust indenture 
which i feel are important in determining whether or not these 
securities are subject to moneys and credits tax: 
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'Notwithstanding that the Settlor and any 
or all of the beneficiaries under this Indenture may 
now or at any future time be domiciled elsewhere 
than in the State of Illinois, this Indenture shall 
be regarded for aii purposes as an Illinois document; 
the validity and construction thereof shall be 
determined and governed in all respects by the laws 
of the State of Illinois, and the trusts, powers, and 
provisions herein contained shall be administered, 
exercised, and carried into effect according to the 
laws of the State of Illinois, but this provision shall 
not prevent the Trustee from removing the trust 
property, or any part thereof, outside of the Juris­
diction of the State of Illinois at any time and so 
often as it deems advisable. 

'During the lifetime of the Settlor, the Trustee 
shall pay the entire net income from the trust estate In 
convenient installments to the Settlor or otherwise as 
he may from time to time direct in writing. The trustee 
shall also pay to him such part or all of the principal of 
the trust estate as he shall request in writing from time 
to time, provided that such request shall be made at a 
time when the Settlor has the power to alter, amend or 

1 revoke this Indenture of Trust under the provisions of 
Paragraph 36 hereof. 

'The Settlor shall have the right during his 
lifetime to alter, amend or revoke this indenture of 
Trust either in whole or in part at any time and from 
tine to time between the 15th day of January and the 
15th day of December in any calendar year or years, 
by instrument In writing delivered to the Trustee; pro­
vided, however, that if altered or amended, the duties, 
powers and responsibilities of the Trustee shall not be 
substantially changed without its consent. In case of 
revocation, the trust estate, or that part thereof as to 
which this Indenture may be revoked, shall be conveyed 
by the Trustee to the Settlor or In accordance with his 
written directions. The right herein reserved to the 
Settlor shall be deemed to be a personal right which 
shall not pass to his legal representative.' 

"In addition to the above pertinent provisions, the trust 
indenture also provided for an investment advisor. The Settlor, 
Mr. Spaeth, was named as this advisor and, as such, had the 

(. right to direct any Investment changes to be made by the trustee in 
connection with the retention or sale of trust securities (but this 
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right did not permit the Settlor during the irrevocable period to 
obtain any part of the principal of the trust estate), and the right 
to vote stock held by the trustee. The powers of the investment 
advisor were for the entire year, subject to the Settlor's death, 
resignation or incapacity, and were not restricted during the 
Irrevocable period between December 15 and January 15. 

: The instrument further provided for an Investment 
committee to be selected and appointed by the Settlor in ths 
event that he was unable or did not wish to act as investment 
advisor. This Investment committee was to be comprised of two 
members of his family and two disinterested parties. 

"On December 11, 1957, Bernard A. Spaeth executed 
two powers of attorneys, one to his son, 3emard L. Spaeth and 
the other to his son, Carl J . Spaeth. A day or so after the 
execution of these powers, Mr." Bernard A. Spaeth become In­
capacitated and remained so until his death. He was, in fact, 
incapacitated on January 1, 1958. During the period of incap­
acity which preceded his death he could not and did not act as 
investment advisor, and the investment committee acted in his 
stsad. 

( "Assuming that the securities in question were not otherwise 
exempt, would you please advise whether or not the above referred 
to securities could be considered as being under the control or 
management of Mr. Spaeth on January 1 , so that said securities 
would be required to be listed and subject to moneys and credits 
tax In accordance with Section 428.1 and 428.4 of the 1953 
Code of Iowa.'1 

In answering the problem set forth, sections 427.13, 428.1, 428.4, 428.9, 

429.1, 429.2 and 429.10, Code of Iowa <1958), must be considered. The applicable 

provisions of the aforementioned sections are set forth below: 

"427,13 What taxable. All other property, real 
or personal, fs subject to taxation in the manner prescribed 
* * * * * 

"428.1 Listing—by whom. Every Inhabitant of this 
state, of full age and sound mind, shall list for the assessor 
all property subject to taxation in the state, of which he is the 
owner, or has the control or management, in the manner herein 

/ directed: 

** & * * 
« 
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"3. The property of a beneficiary for whom the property 
is he id in trust, by the trustee. 

» * * * *• 

428.4 Personal property—real estate—buildings. 
Property shall be taxed each year, and personal property shall 
be listed and assessed each year in the name of the owner 
thereof on the first day of January. * * * . " 

'428.9 'Owner* defined. Commission merchants, and 
all persons, other than warehousemen as defined in section 542.58 
trading and dealing on commission, and assignees authorized to 
sell, and persons having in their possession property belonging to 
another subject to taxation in the assessment district where said 
property is found, when the owner of the goods does not reside In 
the county, are, for the purpose of taxation, to be deemed the 
owners of the property in their possession." 

"429.1 "Credits'defined. The term'credit', as used 
in this chapter, includes every claim or demand due or to become 
due for money, labor, or other valuable thing, every annuity or 
sum of money receivable at stated periods, and all money or 
property of any kind secured by deed, title bond, mortgage, or 
otherwise;***." 

"429.2 Moneys—credits—annuities—bank notes—stock. 
Moneys, credits, and corporation shares or stocks, except as 
otherwise provided, cash, circulating notes of national banking 
associations, and United States legal tender notes, and other 
notes, and certificates of the United Statespayable on demand, 
and circulating or Intended to circulate as currency, notes, 
including those secured by mortgage, accounts, contracts for 
cash or labor, bills of exchange, judgments, choses In action, 
liens of any kind, securities, debentures, bonds other than those 
of the United States, annuities, and corporation shares or stocks 
and not otherwise taxed in kind, shall be assessed and, excepting 
shares of stock of national, state, and savings banks, and loan 
and trust companies/and moneyed capital as hereinafter defined, 
shall be taxed upon the uniform basis throughout the state of five 
mills on the dollar of actual valuation, same to be assessed and 
collected where the owner resides." (Emphasi3 added) 

"429,10 Deductions to fiduciary. In listing moneys 
and credits as provided in this chapter, any administrator, executor, 
trustee, or agent shall be entitled to deductions, as prescribed in 
sections 429.4 to 429.9, inclusive, of debts owing by the 
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legatee, devisee, beneficiary, or principal to the same extent 
as such fund might be reduced if it were held by such legatee, 
devisee, beneficiary, or principal who may be entitled to the 
income on such trust or fiduciary fund." 

From a reading of the foregoing sections, it Is GDVIOUS that money and credits 

tax must be assessed and collected where the owner resides. Therefore, when certain 

intangible personal property has been appropriated to a revocable trust fund, who is the 

"owner" of such property for the purposes of collecting this tax? It Is usually stated 

that the trustee has the "legal title" to the trust res, but merely for the performance of 

the duties imposed by the trust instrument, Ellsworth College v. Emmet County, 156 

Iowa 52, 135 N.W. 594> or In other words, the trustee takes the estate necessary 

to execute the trust, Keck v. McKinstry, 206 Iowa 1121, 221 N.W. 351. Jt is 

apparent in construing sections 42S. 1 (3), 428.9 and 429.10, supra, together that 

it was contemplated that if moneys and credits were part or the whole of a trust res, that 

the farustee was to be considered the owner' for purposes of assessing and collecting 

the tax on such intangibles as apposed to the "equitable title" of the beneficiaries. It 

may be stated that the general rule is that where personal property is in the hands of a 

trustee, In his official capacity, it Is assessable and taxable to him at the place of his 

domicile. For cases recognizing this rule, see 172 A.L.R. 341 supplementing 127 

A.L.R. 379, 67 A.L.R. 393. The Iowa Supreme Court in Hunter v. Board of 

Superiors, 33 Iowa 375, 11 A.R. 132, stated; 

(tWe may concede that moneys and credits under the control 
or management of an agent In another state, belonging to a resident 
in this state, with a view to be invested, loaned or used for pecuniary 
profit by such agent, would not be the subject of taxation in this state 

The foregoing statement may be weakened In that the Court need not have considered 

that situation, since the facts of the case before them were different. This department in 

an opinion found in 1940 Report of the Attorney General, page 461, 462, cited the brief 

of the person requesting the opinion, wherein it states: 
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"If money and credits are therefore to be taxed to the 
guardian where the guardian lives, rather than to the ward 
where the ward lives, It certainly would follow that moneys 
and credits would be taxable where the trustee lived, rather 
than to the beneficiary where the beneficiary lived and if the 
trustee was a non-resident, no Iowa moneys and credits tax 
could be levied." 

The Attorney General at the close of his opinion approves the foregoing as 

follows: 

"You have given us the benefit of your brief and your 
conclusion that such Intangible personal property is only 
subject to taxation at the place where thelrustee lives and 
keeps the assets. We agree with that conclusion . B 

Another opinion of this office supports the above cited ruling, which is found 

in the 1911-1912 Report of the Attorney General, page 622: 

If he has no legal residence elsewhere, then his temporary 
residence of a year should be considered his place of residence, 
and he should give in all moneys and credits, choses in action, 
and Intangible property, unless the same Is kept entirely without 
the state and not under his personal charge and also taxed in 
another state." 

In further support of the aforementioned General Rule, an excerpt from the 

1930 Report of Attorney General, page 226, Is set forth: 

We find no statute in this state which would require 
a foreign trustee to list in state for taxation any property in its 
possession in said foreign state, the situs of the property being 
the underlying principle governing the right to tax property for 
general purposes." 

In response to your question, it would appear in view of the previously cited 

authorities, that intangible personal property, i.e., secutitles in this case, held outside 

of the state by a foreign trustee, are not subject to assessment and taxation as moneys 

and credits in this state to the resident settlor-beneficiary. 

Yet, this Is not the end of the problem, for while the securities as such, are 

nowned,! by the foreign trustee, the settlor of this revocable trust is also the owner of 
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"something*1. What Is that something ? Namely, a power of revocation, allowing 

the settlor to acquire the trust re3. Although there is no apparent authority in Iowa 

on this particular point, because attention has been directed solely to the question, 

whom Is the "owner" for purposes of taxation, of the property that makes up the trust 

res; the power of revocation reserved by a settlor is separate and distinct from the 

rights' which are held in trust. This distinction appears to have been recognized in 

an opinion of this office found In the 1930 Report of the Attorney General, page ISO, 

wherein the following problem Is set forth: 

"Where a resident of the State of Iowa has purchased 
shares of interest in a revocable trust of which a resident of 
New York is sole trustee, and the Iowa resident is sole 
beneficiary, the body of the trust consisting of common stocks, 
are such shares of interest required to be listed for personal 
property taxation in Iowa?" 

( The Attorney General's conclusion follows: 

"We are of the opinion that, under the laws of this 
state, shares of interest in the revocable trust, such as set 
out In your question, are taxable as monies and credits." (£^3^3 added) 

Shares of interest are the written evidence of the holder's rights" over a portion 

or the whole of the trust estate, or in other words, the holder's right to a certain part 

of the fund if he returns the shares to the trustee. 

Then can it be said that the failure to have a writing, evidencing the same type 

of right in a revocable trust, cannot then be taxed as intangible personal property ? It 

is felt not! That this power held by the settlor can be taxed is supported by cases from 

tttber Jurisdictions, Curry v. McCanless, 307 U.S. 357, 59 S. Ct, 900, 83 L> Ed. 

1339 (1939); Bullen v. Wisconsin, 240 U.S. 625, $;L. Ed. 830, S. Ct. 473 

\ (1916); Wood v. Ford, 148 Fla. 66, 3 So, 2d 490 (1941). The two United States 

Supreme Court cases cited are concerned with Inheritance tax, ^ e x c e p t for theoretical 

differences between property and Inheritance tax, the test for both Is whether. 
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the property affected is within the jurisdiction? see Nossaman, Trust Adminl start! on 

and Taxation, section 50.03 for cases cited therein. The power of revocation is a 

personal right of the settlor in the trust before us, and the situs of this intangible right 

must be the domicile of the settlor, i ,e. , lowa,« for he Is the "owner" just as the trustee 

is the "owner' of the "rights' evidenced by the securities, it would appear that section 

429.1 supra, defining "credits", can ba construed broadly enough that a power of re­

vocation is intangible personal property that would fall within the purview of section 

428.1 and section 428.4, supra. 

One more question must be answered before saying that in the particular case 

we are dealing with, the power of revocation can be taxed. That is, whether the fact 

the settlor cannot exercise this power between the dates of December 15, to January 15, 

keeps the power from being taxed? The problem arises because January 1, is tax day 

under section 423.4, supra, and must be assessed in the name of the ownar. The words 

of Lord St. Leonard appear most apt here: 

"To make a distinction between a general power and a 
limitation in fee, is to grasp at a shadow while the substance 
escapes." Sugden, Powers 8th Ed. 396? Gray, Perpetuities, 
section 526b, 1st Ed. pp. 334, 335. 

it must be construed that the power of revocation is a continuing power in the 

settlor, but that the exercise of such is curtailed during the aforementioned period. For 

there seems, little doubt, that if the settlor requested the reconveyance of the trust res 

during this period to take place on January 16, that his wish would not be complied with, 

or that the court would not uphold the settlor. 

In conclusion, it is advised: 

1. That the securities held in trust by a foreign trustee out of the state are not 

assessable as moneys and credits to the resident settlor-beneficiaryj 
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2. The power of revocation retained by the resident settlor, despite the 

inability to exercise the power on tax day Is subject to taxation. The value of this 

intangible personal property, being the value of the trust res over which he has the 

power of revocation. 

Very truly yours, 

Gary S. Gill 

Assistant Attorney General 
GSG/bjf 

\ 



BANKS AMD BANKING: Small loan companies — 
1. Under Code se c t i o n 5 3 6 . 1 2 the Superintendent of Banking 

has d i s c r e t i o n , upon making the f a c t u a l determination t h e r e i n - » 
described, to permit a small loan business to occupy j o i n t 
quarters with a loan business operated on the Morris plan. 

2 . As an aid to making the said f a c t u a l determination, 
the superintendent may require the would-be j o i n t occupants 
to enter into an agreement to the end that the p r o v i s i o n s of _ 
the small loan act may be kept i nv i o 1 ate . (,f\ b<?(s H» CxronStA\> Sf> Q-1MK ^p>~y 

•Mr. Joe Gronoial 
State Superintendent of Banking 
500 Central National Bank Sldg. 
Deo fvtoines, Iowa 

/•'tin: Walter Ewald, Supervisor 
Small Loan D i v i s i o n 

Dear f>irs 
Vou havo r e c e n t l y submitted the f o l l o w i n g i n q u i r i e s ; 
(1 ) Boas the Superintendent of Banking havo the a u t h o r i t y 

to permit the operator of a small loan business to take o f f i c e 
space i n the same o f f i c e s where i s housed a loan business 
under the Morris plan? 

(2) Way the Superintendent} aa a p r e r e q u i s i t e to g r a n t i n g 
such a u t h o r i t y , require the operators of the respective b u s i ­
nesses to enter into an agreement s e t t i n g f o r t h the r e s t r i c ­
t i o n s upon which permission to operate a email loan business 
at such l o c a t i o n w i l l be conditioned? 

P e r t i n e n t to your i n q u i r y are s e c t i o n s h29»ll and k-29-129 

Code 195&9 which r e l a t e to loan businesses conducted upon the 
Morris p l a n , and sections 5 3 6 . 1 2 and 5 3 6 . 2 0 , r e l a t i n g to the 
l i c e n s i n g of small loan companies* Since Morris plan b u s i ­
nesses are under the s u p e r v i s i o n of the Auditor of S t a t e , your 
d e c i s i o n i n each case would be whether or not a smell loan 
l i c e n s e should be issued to a Given a p p l i c a n t and your primary 
sourco of guidance would bo found i n the p r o v i s i o n s of chapter 
536 of the Code. Likewise, tho only concern of your department 
in e n t e r i n g i n t o such agreements would bo the enforcement of 
tho small loan law against l i c e n s e e s thereunder. This much 
3<3ems c l e a r from the p r o v i s i o n s of s e c t i o n 5 3 6 . 2 0 , h e r e i n a f t e r 
sot f o r t h as f o l l o w s : 

"Thic chapter s h a l l not apply to any person doing 
business under and as permitted by any law of t h i s 
s t a t e or of the United States r e l a t i n g to banks 5 
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savings banks, t r u s t companies, b u i l d i n g anci 
loan a s s o c i a t i o n s , c r e d i t unions or li c e n s e d 
pawnbrokers, nor s h a l l i t apply to any domestic 
c o r p o r a t i o n e n t i t l e d to the b e n e f i t s of sections 
M-29-11 to *r29.13» i n c l u s i v e . " 

Thus, the; operations of the 'Jorris plan business would bo of 
concern to your department only to tho extent that i t s opera­
t i o n s , considered together with tho operations of an adjacent 
small loan l i c e n s e e , might reveal v i o l a t i o n s of the law by the 
small loan l i c e n s e e . 

On the subject of l o c a t i o n of a small loan business, 
s e c t i o n 5 3 6 . 1 2 provides i n p e r t i n e n t part as f o l l o w s : 

"Uo l i c e n s e e s h a l l conduct the business of making 
loans under the p r o v i s i o n s of t h i s chapter w i t h i n 
any o f f i c e , room, s u i t e , or place of business i n 
which any other business i s s o l i c i t e d or engaged 
i n , or i n a s s o c i a t i o n or conjunction t h e r e w i t h , 
except as may be authorised i n w r i t i n g by the 
superintendent upp.p h i s f i n d i n g that tho character 
of such other business i s such that the g r a n t i n g 
of such a u t h o r i t y would not f a c i l i t a t e evasions 
of t h i s chapter or of the r u l e s and r e g u l a t i o n s 
l a w f u l l y made by him hereunder." 

With respect to your f i r s t question i t i s c l e a r from s e c t i o n 
5 3 6 . 2 0 that a Morris plan business would commit no v i o l a t i o n 
of tho small loan chaptor by o f f i c i n g with a small loan l i c e n s e e . 
Section 536.20 p l a i n l y s t a t e s that chapter 536 has no a p p l i c a ­
t i o n to Morris plan businesses. Therefore, the matters of 
concern to you i s whether the sma,!^ loan l i c e n s e e would v i o l a t e 
the law by o f f i c i n g with such other business. Section 536.12, 
supra, s t a t e s there i s no v i o l a t i o n where the j o i n t o f f i c i n g 
arrangement i s "authorized i n w r i t i n g by the superintendent", 
in answer to your f i r s t question you e.re, t h e r e f o r e , advised 
you have d i r e c t s t a t u t o r y a u t h o r i t y to authorize such o f f i c i n g 
arrangements. 

i n answer to your second question you are advised that 
before you can au t h o r i z e such j o i n t o f f i c i n g arrangement you 
must, by tho terms of the s t a t u t e ^ s a t i s f y y o u r s e l f "that the 
character of such other business i s euch that the g r a n t i n g of 
such a u t h o r i t y would not f a c i l i t a t e evasions of t h i s chapter 
or of the r u l e s and r e g u l a t i o n s l a w f u l l y made by him hereunder". 
I f , i n f a c t , the agreement described i n your i n q u i r y , w i l l a i d 
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you i n making the f i n d i n g i n q u e s t i o n , or i n the general 
enforcement of the small loan chapter, i t may p r o p e r l y be 
required by you of the a p p l i c a n t . 

In a r r i v i n g at the above conclusions we are i n harmony 
with opinions appearing at page 6 3 of the 19**8 Report of tho 
Attorney General and at page 61 of tho 1936 Report of the 
Attorney General. In the 193& Report, i t i s s a i d , at page 6 2 : 

" I t i s apparent then, that the conduct of any business 
i n the same place of business as the small loan 
business i s expressly p r o h i b i t e d except where 
au t h o r i z e d by you and based upon your f i n d inn that 
the character of the business i s such that i t s 
o p e r a t i o n would not f a c i l i t a t e evasions of t h i s 
act or of r u l e s and r e g u l a t i o n s l a v / f u l l y made . 
(Emphasis supplied) 

Tho opinion continues on page 6 3 : 

" . . . we would suggest that i t i s our o p i n i o n 
t h a t the L e g i s l a t u r e d i d not intend to a l l o w a 
small loan company tp operate another type of 
loan business i n i t s o f f i c e even though i t bo 
done by a separate dapartroont and a separate sot 
of books and records kept." 

The l a t t e r quotation i s not i n c o n s i s t e n t with the conclusions 
hereinabove stated i n answer to your question f o r tho reason 
that the s i t u a t i o n concerning which you i n q u i r e does not r e f e r 
to the operations of a'Morris plan business by a small loan 
company nor does i t r e f e r to the maintenance of a Morris plan 
department by a small loan company. Your question contemplates 
tho housing of separate businesses i n the same o f f i c e or b u i l d ­
ing and tho agreement form submitted with your f i l e would appear 
designed to prevent the e v i l s discussed i n the 1935 o p i n i o n . 
It appears only l o g i c a l that separate businesses housed i n the 
same quarters under the terms of such an. agreement would be 
l e s s l i k e l y to indulge i n the p e r n i c i o u s p r a c t i c e s which the 
L e g i s l a t u r e intended to curb, than would they be i n tho absence 
of such an agreement even though housed i n separate b u i l d i n g s 
or separated by the widjth of the s t r e e t or even the span of the 
businoss d i s t r i c t . 

The 29^7 opinion quotes from the 1935 o p i n i o n need not be 
separately discussed. 
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I t i s noted from the f i l e submitted by you that under 
s i m i l a r s t a t u t e s Wisconsin, Minnesota and Kentucky permit 
j o i n t o f f i c i n g under such agreements. Of i n t e r e s t i n connec­
t i o n therewith i s an op i n i o n of the Honorable M i l e s Lord, 
Attorney General of Minnesota, Harold J . Soderburg, A s s i s t a n t 
Attorney General, dated January 2 9 ; 1959, which answers ques­
t i o n s s u b s t a n t i a l l y s i m i l a r to yours as f o l l o w s : 

" 2 . M.S. 56.12 provides i n part as f o l l o w s : 
*No l i c e n s e e s h a l l conduct the business of making loan;: 
under t h i s chapter w i t h i n any o f f i c e , room, or place 
of business i n which any other business i s s o l i c i t e d 
or engaged i n , or i n a s s o c i a t i o n or conjunction there­
w i t h , except aa may be a u t h o r i z e d , i n w r i t i n g , by the 
commissioner uppn hj.s f i n d i n g that tho character of 
\he 9,|her business }s s,uch \ha>% tfte, granUnp. 9 f BMch 
a u t h o r i t y would not f a c i l i t a t e evasions of t h i s chapter 
f P f ru^es, a,nd r e g u l a t i o n s Lawfully ,ma.de hereunder-
(Emphasis supplied) 
"Tho foregoing i s the sol e p r o v i s i o n of the st a t u t e s 
a p p l i c a b l e to t h i s question. Your l e t t e r s t a t e s that 
• a u t h o r i t y to allow the i n d u s t r i a l Loan and T h r i f t 
Company * * * * would not f a c i l i t a t e evasions of the 
Small Loan Law.' We assume that you have determined 
a l s o that the character of t h i s other business i s such 
that i t would not f a c i l i t a t e evasions of any r u l e s and 
r e g u l a t i o n s made under the Small Loan Act. The respon­
s i b i l i t y f o r making the determination that i t s character 
would not ' f a c i l i t a t e evasions* i s expressly imposed 
upon your o f f i c e and we cannot pass judgment upon tho 
v a l i d i t y of the determination. Given that determination 
i t i s apparent from the st a t u t e that you havo the power 
to permit the conduct of these businesses w i t h i n the 
sane o f f i c e . 
" 2 . i f the r e s t r i c t i o n s contemplated r e l a t e to cond i ­
t i o n s necessary to the determination that 'the character 
of the other business * * * would not f a c i l i t a t e eva­
s i o n s ' , such c o n d i t i o n s would f i r s t have to become a 
part of the character of the other business. Therefore, 
there would be no occasion to impose or agree to any 
such r e s t r i c t i o n s . Any r e s t r i c t i o n s not necessary to 
that determination but necessary f o r enforcement of the 
act would bo imposed under the a u t h o r i t y given to the 
commissioner i n M.S. 5 6 . 2 1 . " 

http://ma.de
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In summary, the answers to your two questions are as 
fo 1 lows* 

1. Yes, under the c o n d i t i o n s p r o s c r i b e d i n se c t i o n 5 3 6 . 1 2 
Code 1953. 

2 . Yas, f o r the purpose of a i d i n g i n the " f i n d i n g " of 
fac t p r e s c r i b e d i n s e c t i o n 5 3 6 . 1 2 as w e l l as f o r ths purpose 
of a i d i n g i n the enforcement of chapter 536 of the Code and 
r u l e s and r e g u l a t i o n s promulgated thereunder. 

Very t r u l y yours, 

LEONARD C. ABELS 
A s s i s t a n t Attorney General 

LCA;kvr 
l 



HIGHWAYS: Wld^h/a^- In the absence of any s t a t u t e 
p r e s c r i b i n g the width of a county road, there can be no 
presumptions of any s p e c i f i c width. (LyHnAn A? Ford] PeSAltmsslii/tftf^ 

Ames,Iowa 

August 12, 1959 

Mr. T. X. Ford 
Des Moines County Attorney 
B u r l i n g t o n , Iowa 
Dear Mr. Ford: 
I n q u i r y Is mad© concerning a road appearing on county 
p l a t s p r i o r t o 1840. The p l a t s do not show the width 
of t h i s road. S p e c i f i o a l l y your question i s : 

"Could you, t h e r e f o r e , advise us whether 
there i s a s t a t u t o r y or other l e g a l pre­
sumption as t o the width of a county road 
l a i d out p r i o r t o 1840." 

There appears to be no s t a t u t e c r e a t i n g a presumption of 
width of a county road. However, Richardson v s . P e r r y , 
226 Iowa 178, 284 NW 82, does e s t a b l i s h the f o l l o w i n g : 

"The record i s s i l e n t r e g arding the width 
of the highway as e s t a b l i s h e d i n 1866, 
Section 820 of the R e v i s i o n of i860 pro­
v i d e s t h a t county and s t a t e highways 
t h e r e a f t e r e s t a b l i s h e d must be 66 f e e t 
i n width, unless otherwise s p e c i a l l y 
d i r e c t e d . As there i s no evidence of any 
s p e c i a l d i r e c t i o n otherwise, appellees 
contend t h a t i t must be presumed t h a t the 
highway, when e s t a b l i s h e d , was e s t a b l i s h e d 
as 66 f e e t i n width. Wo hold t h a t the con­
t e n t i o n of appellees i n t h i s regard must be 
sustained." 

Thus, the problem resolves i t s e l f i n t o a s c e r t a i n i n g the 
t e r r i t o r i a l law under whioh the oounty road was constructed. 

fP9- 9-1U 
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Mr. T. K. Ford 
Page 2 -

The t e r r i t o r i a l government of Iowa was e s t a b l i s h e d 
by aot of Congress In 1 8 3 8 . P r i o r t o t h a t time the 
t e r r i t o r y of Iowa c o n s t i t u t e d a par t of the Wisconsin 
t e r r i t o r y . On examination of both Iowa and Wisconsin 
t e r r i t o r i a l lew, I f i n d no p r o v i s i o n e s t a b l i s h i n g the 
width of a county road. The only width p r o v i s i o n i s 
tha t enacted by the f i r s t s e s s i o n of the l e g i s l a t i v e 
assembly of the t e r r i t o r y of Iowa which was approved on 
December 1 7 , 1833. T h i s enactment e s t a b l i s h e d the width 
of t e r r i t o r i a l roads as 70 f e e t . See Dickson vs. Davis 
County. 201 Iowa 741, 205 **W 456. " 
I n the absence of any s t a t u t e p r e s c r i b i n g the width of 
a county road, there can be no presumptions of any 
s p e c i f i c width. 
Therefore, you are advised t h a t there can be no 
presumption of width o f a county road a u t h o r i z e d i n o r 
p r i o r t o 1840. 

Very t r u l y yours, 

HVFzKS C. J . Lyman 
S p e c i a l A s s i s t a n t Attorney General 
f o r Iowa State Highway Commission 
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N O R M A N A . E R B E 
A T T O R N E Y G E N E R A L AtKJU §t 13, 1959 

J A M E S H. G R I T T O N 
A S S I S T A N T A T T O R N E Y G E N E R A L ^ ; p $ S / Q „ - -

STATE OFFICES AND DEPARTMENTS: LIC.UO"!1 C ML-TOgiOWr 
No authority to permit sale i n grocery stores* ( h> bicrt Scott da> Atty 

Sfcoti Cown&'i' /.tt rum-ay 

».simport* Iowa 
Dear M?* i e i r , 
Y-./ur racftnt latter is- ss foiiofc's* 

I have r^e^iv^d a rennet for $n opinion swhich I fceliov» haa 
stats-wido ivst»3p»at ami ths?rrfo»s I bg!ll*v© that yotrr offic« 

Apparently th® Jews O qcor e»«tr<:>l Cwmisalsn f&aei<3**$d the 
stett*r but r,;,- s net submit ted my .'navar. A- copy of th«?,r iettsr 
i s anciosfttf herewith. 
I frora th« *«cgt*effl*. fojr this opinion as f o i l e d * 
"Enclosed i s a recipe hoo'-iat from .„,M)|J._ |(., u !„..,„,,,.„.,„,Ŝ wî  i t s 
mmy vm&+ 1 L i r fi,,.r-:-,i,l,.i,„.J-rnTir.iu.irl,..1,»

 s s V"0*1 kno% Is u.$&4 in ftiixlmj 
e-sefctalis ana i s also uaerf i n preparing sslada arid fosd dlshef. 
The- alcoh&Jio e&n**.-5$ of ,,,„.„„,„.,,, i * hot*mx> «ra«$e. 
snd extract £*v*» sn aicdfeslls contact of 3-'v; an-d **sn 
orsJJflsarv- vanilla an alcoholic content of 3S$* 

w$t»14 sp$r*<ei»t» you*- aivin§ tts s pu$i»« shosd»-v s&at this 
it*e> cart &» «t$efc«a i n greedy stores, th* Stat* 
l a * ftera&t*. i t to es&rri^d its grocery stores." -
Also #.nei#&*<* 1$ a reelpa b*K&-lat *ftlch acy or way not h* of any 
ysiu* i n this mt%m+ 
Y«var early c<>aai deration w i i i fee v«py much appreciated. 

This office has no -authority to issue 9 permit to stock this proc'uet 
i n sxatzxy si$**s* I wmiM *v?s*st that a court action would bo 
ns««-8*ary't© &btai» s.e'-'s a soling. 

Vow* truly, 
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Augurt 13, 1959 N O R M A N A . E R B E 
A T T O R N E Y G E N E R A L 

J A M E S H. GR1TTON 
A S S I S T A N T A T T O R N E Y G E N E R A L LET" ̂ P; OF OPT''I' 

1« Officers are entitled to additional corrvpensation only after obtainin 
maximum basic salaries of $4,680 
2. Years of continuous employment with the stato applies only to the 
additional Compensation, ^ . \ _ „ , 
I &r It-,ten fb poivet-5, . 2//s/sjJ J<<> 

0I«n Powers 
Director 
atsts Comswrvation Cfcreaieftion 
Attentions f l . Fr»«d 
Your Isttsr of •August 11, 195? i s m follot.-st 

The 58th Central 3ss#B&iy pftsowi Senat* F i l e 287, tthleh sots 
up a new salary ©sh«3dul$ for our conservation Officers. 
Attached i s a ̂ moaraadtaa which I s«nt t# a l l Gonsar^sti-.'-n 
Officers outlining Section 107.13^ entitled "Qi*fleers md 
e«ploy*as sal trios'*. This section of the Code now read* . 
according to tb« pa*s.*<y« of ?er>ata jpile 2*7, 

1 sxplairwd to the Ccasarvatia-; Officers hftsv I interpreted 
ihl% l a * and tnua arrivsd at ihoir salary for feba pay ?>©ried 
beginning July 1>59« v«y int&rpretatitm c£ this law that' 
a Conservation efficar had to go throw^ the various ©alary 
steps **dch as&kss up the basic salary plan, starting at 
33780 per y«sar atsd ra&cfting the top of $4580 p«r y«ar« 1 
f a i t that th« law was specific i n that efiy^ne, rs§&r4tes» 
of whsre ih*y had worked i n previous years continuous «ra» 
ploymeni -*ith th* Stat* of Iowa *«H*M not affect tho various 
steps that these swn sswniid have to s<:> tnsowgh* 

1 further l«t«r??ar#fc*d t&a late in thai 1 allowed thai* $180.00 
par ygor increase on ths longevity pay schedule far each fiv# 
y«axa of continuous service yandiMreii to the- State of Iowa* J 
grantad this incr^as* rsg^ir&lesa of %-h««* thay war* in tha 
tea sis salary aetup for the Conservation ol fieers* 
Sine* so - any causations have arisen from tha Consarva-isn 
Officers, for th«sy wara informed by th * i r supervisors that the 
im should read, "that a l l State ampioyif^nt ragardlass of ishich 
d»p«xtf£#nt t><#y war* working for **ould be accountable en fceih 
the basic salary plan ami als.> %he longevity pay plan". My 
intcrpratstisn of th« law wwld not permit ihl$# 



Since there hat been many questions asked concerning the inter-
pratation of this law we are r«̂ u«aring yuur opinion as to how 
i t should be inier:--reted. In re»stwdying the law as i t i s 
written, thsre i s a <3ueotio« in my mind w ether my interpreta­
tion i s accurate, due to one word i n th*» isw/» 
About the r.dddle of the law 5 8 i t 1$ typod utv i n the mem­
orandum there i s the woifi "Thereafter" vesica ib *w. causing foe 
eplte so&e concern. That part of the l?»w atates as follows » 
"Inev^aft^ conservation officers shall be p*id additional 
cxjfpensation in accordance with the following ferula,** This 
part of ths law C O T * S right after tho section that explains 
the si?tur- ox the basic salary plan for Conservation Of •ieers, 
and that past of the .ct that follows this st 4'-eme.it covers 
that ess setup for the longevity pay plan* 

Duo to the fact, that this word« *Thereaf ter " i s in there i t now 
a.p*sar« to m that a i l Conservation ©fficars -ssust reach the t c 
of their basic salary pi :-n» 54,600 ̂ ST year, before they are 
entitled to my longevity pay plan. 
^ i l l you please give this -atier y e a r l i e s t possible con­
sideration so that m. can make any adjustments necsssary prior 
to the tirae these "«n w i l l receive their pay check for the 
August payroll period. This payroll w i l l be made out In this 
office on or about Aygutst 20 for the pay period* 

Section 107.13 Sod* of Iowa, V'JSr, as amended hy chapter l.;*:4, Acts of 
the 58tb cenesai Afsemlrly i s as f o l i c »̂ 

Officers m4 employeea-salaries. Said tfiracior shall, with the 
consent of the co'mission and st such salary as the co.-vr>is«ion 
shall f i x , employ such assistants, including a professionally 
trained! state forester of reco niied standing, as $*y be necessary 
to carry cut the duties Imposed by this chapter on the commission} 
s i so and under the seme conditions, said director shall appoint 
such officers a* ̂ y be a cessary to enforce the laws, rules, 
and regulation :i t the enfec^tsent of which are herein ifflpos*d on 
said cr>ssnis«ion» '"aid officers shall be known as st ta con­
servation officers* T-e salaries of t-e stats conservation 
officers shall ho thirty-seven hunched eighty dollars (S3,780.00) 
per year for the f i r s t year of service. A salary increase of 
fifteen dollars per «ao<>th shall be granted to each officer at 
the end of the f i r s t year m*i every six r&nths thoresfter until 

ztmaaX salary rate of f o r t y s i x hundred eighty dollars 
{$4,6Su*0Q) Is reached. Thereafter censer vatic."- officers, shall 
be paid ?ddit!cnol ce^oenWITori' i'n "accordance with the following 
foiiRttlet 1^hen conservation officers-hav*? served for a period 
of five years their c»fe-.entatlon then b«ins paid shell be i n * 
Creased by the surs of fifteen dollars per month beginning with 
th© month succeeding the foregoing described five*year periodf 

http://'-eme.it
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when conservation officers hav served for a peri -d of tar. 
years their condensation thsm bein.; paid shall e increased 
by the sum of fifteen dollars per month beginning .4th the 
month succeeding the foregoing described tan-yeax period, 
such sums beiny in addition to toe increases provided herein 
to be paid after Siva years of service; when conservation 
officers hav.? served for a period of fir;ee-;. years their c:-* 
pensatlon then balrg paid shall be increased by the sum of 
fifteen dollars per fnonth : eginniivj v?lth the rncnth succeeding 
the foregoing deaexib&d flfteen-yaar period, such st^is beiny 
in addition to he increases previously provided for hereini 
when conservation officers have served for $ p*;>ri*id of twenty 
years their eoa^xsnsaticrs then being paid shall hr> increased 
by the sura of fifteen dollars per nsonth begi nlng with the 
month auccetdinc) the foregoing described twenty-year period, 
such su s :;sin0 in addition *.o th« inere.s^s previously 
provided for herein* in order to receive the additional com­
pensation herein provided, s l l year3 of continuous eny>loytsent 
with the state shall he included in cotoputins length of service,"' 

Webster's 'lew International Dictionary -.;f the £nc>lisb £. nguaca unabridged, 
2nd edition, defines thereafter ass "After that; afterward; subsecjuently* 
I am therefore of the opinion that a Conservation officer must have ob* 
tained the .taxi*urn annual salary o* S4,680 before he i s entitled to the 
"additional compensation" provid d for in the section set out above* I 
am further of the opinion that a l l years of continuous era; loy ant with 
the State to bp included in computing the length of service applies only 
to the "additional compensation* provided for in this section* 

Yours truly, 

James n* Qritt-->' 
Assistant Attorney Genezal 



CONSERVATION: Mink 1 i cense -- L i c e n s e r e q u i r e d by Code s e c t i o n 
1 0 9 . 6 0 not r e p e a l e d by Chapter 138, A c t s of 5 8 t h G. A. 
( G r i t t o n t o S t r a n d , W i nneshiek Co. A t t y . , 8/13/59) #59-8-17 

C O P Y 

Paul D. S t r a n d 
County A t t o r n e y 
U t i 1 i t i e s B u i I d i n g 
Decorah, Iowa 

Dear Mr. S t r a n d : 

Your l e t t e r o f J u l y 3 1 , 1959 i s as f o l l o w s : 

We have had the q u e s t i o n r a i s e d in t h i s c o u n t r y as t o 
whether or not a person who i s engaged in the b u s i n e s s 
of r a i s i n g mink f o r the purpose of l a t e r s e l l i n g the 
f u r s o f s a i d mink to be p l a c e d and made i n t o mink c o a t s , 
e t c . needs t o have a l i c e n s e as p r o v i d e d in S e c t i o n 
109.60 or whether or not the laws r e c e n t l y passed by 
the 5 8 t h General Assembly and i n p a r t i c u l a r House F i l e 
e i g h t h , c h a p t e r 138 which s t a t e s t h a t perhaps t h a t would 
be a d o m e s t i c a t e d f u r - b e a r i n g animal and hence would 
take the f u r - b e a r i n g animal away from the a u t h o r i t y of 
the S t a t e C o n s e r v a t i o n Department f o r purposes of 
1i cens i ng. 

Q u e s t i o n : No. 1 -- Because of t h i s c h a p t e r would 
the r a i s i n g of mink be h e l d the p r o d u c t i o n o f d o m e s t i c a t e d 
f u r - b e a r i n g a n i m a l s and I f so, because of Chapter 138 
House F i l e 8 are these p e o p l e r e q u i r e d t o have l i c e n s e s 
as proposed by S e c t i o n 109-60 of the |owa Code? 

I would a p p r e c i a t e your e a r l i e s t c o r r e s p o n d e n c e on t h i s 
m a t t e r , | remain, 

The p e r t i n e n t s e c t i o n s o f the Code of Iowa are as f o l l o w s : 

109 . 6 0 R a i s i n g game. I t s h a l l be u n l a w f u l f o r any 
person t o r a i s e o r s e l l game of the k i n d s p r o t e c t e d by 
t h i s c h a p t e r w i t h o u t f i r s t p r o c u r i n g a game b r e e d e r ' s 
l i c e n s e as p r o v i d e d by law. 

109.^0 F u r - b e a r i n g a n i m a l s . The f o l l o w i n g are hereby 
d e c l a r e d to be f u r - b e a r i n g a n i m a l s f o r the purpose of 

" r e g u l a t i o n and p r o t e c t i o n under t h i s c h a p t e r : Beaver, 
badger, mink, o t t e r , muskrat, r a c c o o n , skunk, opossum, 
s p o t t e d skunk o r c i v e t c a t , w e a s e l , c o y o t e , w o l f , ground 
hog, r e d f o x , and gray f o x . 

5 9 - 8 - 1 7 
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159.2 OBJECT OF DEPARTMENT. The o b j e c t of the 
department o f a g r i c u l t u r e s h a l l be: 

1. To encourage, promote, and advance the 
i n t e r e s t s o f a g r i c u l t u r e , i n c l u d i n g h o r t i c u l t u r e , 
l i v e s t o c k i n d u s t r y , d a i r y i n g , cheese making, p o u l t r y 
r a i s i n g , b e e k e e p i n g , p r o d u c t i o n of woo l , p r o d u c t i on 
of d o m e s t i c a t e d f u r - b e a r i n g a n i m a l s , and o t h e r k i n d r e d 
and a l l i e d I n d u s t r i es. ( U n d e r s c o r i ng i n d i c a t e s words 
i n s e r t e d by Chapter 138, A c t s o f 58th General Assembly.) 

A l t h o u g h t h e s e S e c t i o n s in p a r t r e l a t e t o the same 
s u b j e c t m a t t e r , they are in no way i n c o n s i s t e n t . The g e n e r a l 
r u l e i s t h a t i m p l i e d r e p e a l i s not f a v o r e d . 

I am t h e r e f o r e of the o p i n i o n t h a t a l i c e n s e p u r s u a n t t o 
s e c t i o n 109.60, Code of Iowa, i s s t i l l r e q u i r e d . 

Yours t r u l y , 

JAMES H. GRITTON 
A s s i s t a n t A t t o r n e y General 



State-owned property i s subject t o assessment under S e c t i o n s 391.^5 and 
391.^6, 1958 Code, and assessments, when l e v i e d , should be paid by the 
highway commission from the primary road fund as provided i n Sections 
2 and k, Chapter 207, F i f t y Eighth General Assembly. (Lytoan i-Q cydcnfteK 

Ames, Iowa Mf****/ fi*Mv ^//7/'J?) 5*?-%~J$ 

August 17, 1959 

Mr. Ed O'Connor 
Maintenance Department 
Iowa State Highway Commission 
Ames, Iowa 
Dear Mr. O'Connor: 
According to the correspondence forwarded to t h i s o f f i c e 
on August 5, 1959, the Stat© Highway Commission purchased 
r i g h t of way i n Humboldt f o r the r e l o c a t i o n of primary 
highway # 3 . S p e c i f i c a l l y , l o t s l f 2 and 3 . block 2ht 

Second Col l e g e A d d i t i o n , were purchased, A p o r t i o n of 
each of these l o t s was riot needed f o r r i g h t of way pur­
poses. Now, as a r e s u l t of an a s p h a l t i c paving improve­
ment i n Humboldt, under Chapter 391, 1958 Code of Iowa, 
the unused r i g h t of way i s being subjected to a proposed 
assessment. 
The question i s whether t h i s proposed assessment, when 
l e v i e d , should be forwarded to the Excutive C o u n c i l 
f o r payment. 
Sections 391.^5 and 391.^6, 1958 Code of Iowa, provide: 

3.91 .^5 Assessment. When the c o n s t r u c t i o n or 
r e p a i r of any s t r e e t Improvement or sewer, o r 
such part thereof as under the c o n t r a c t i s to 
be p a i d f o r when done, s h a l l have been com­
p l e t e d , the c o u n c i l s h a l l w i t h i n t h i r t y days 
t h e r e a f t e r aooept or r e j e c t the work, and a f t e r 
acceptance of the work s h a l l w i t h i n t h i r t y 
days, a s c e r t a i n the c o s t t h e r e o f , i n c l u d i n g the 
cost of the estimates, n o t i c e s , I n s p e c t i o n , and 
pre p a r i n g the assessment and p l a t , and s h a l l 
a l s o a s o e r t a i n what the p r o p o r t i o n of such cost 
s h a l l be, by law or the r e s o l u t i o n of the 
c o u n c i l under which auch improvement was mede 
o r sewer oonstruoted, assessable upon p r i v a t e 
'property, and s h a l l w i t h i n s a i d time assess 
subh p o r t i o n s upon and against such p r i v a t e 
property. 
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(, August 17, 1959 
Mr. Ed O'Connor 

391.46 " P r i v a t e l y owned property* d e f i n e d . 
A l l property except s t r e e t s , property owned 
by the United S t a t e s , and property owned by 
the c i t y , s h a l l be deemed p r i v a t e l y owned 
property. 

S e c t i o n 3 0 8 . 5 , 1955 Code of Iowa, contained the f o l l o w i n g 
a u t h o r i t y : 

308.5 Improvement by c i t y or county. When 
a c i t y , town, or county s h a l l d r a i n , o i l , pave, 
or hard surface a road which extends through 
or abuts upon lands owned by the s t a t e , the 
s t a t e , through the executive c o u n c i l , s h a l l pay 
suoh p o r t i o n of the cost of making s a i d im­
provement through or along such lands as 
would be l e g a l l y assessable against s a i d lands 
were s a i d l^nds o r l v r t e l y owned, which amount 
s h a l l be determined by s a i d c o u n c i l , or board. 
When payments are t o be made by the s t a t e 
executive o o u n c l l they s h a l l be f r o a any funds 
of the st a t e not otherwise appropriated. 

However, the 53th Oensral Assembly, Chapter 207, s e c t i o n 
3, repealed chapter 308, 1958 Code of Iowa. Se c t i o n k 
of t h i s enactment provides: 

When a c i t y , town o r county s h a l l c l r a i n , o i l 
pave, o r hard-surface a roed which extends through 
or abuts upon lands ovned by the s t a t e o r con­
s t r u c t s a bridge on any such road, the s t a t e , 
through the highway commission, s h a l l pay suoh 
p o r t i o n of the cost of making s a i d improvements 
through or along such lands as would be l e g a l l y 
assessable against s a i d lands were s a i d lands 
p r i v a t e l y owned. The amount s h a l l be determined 
by the highway commission and the c i t y , town, or 
county concerned. 

F u r t h e r , s e c t i o n 2 of Chapter 207 provides that payment 
be made from the f o l l o w i n g fund: 

Se c t i o n three hundred t h i r t e e n p o i n t f o u r (313.4)» 
Cod© 1958, i s hereby amended by adding t h e r e t o 
the f o l l o w i n g : 

"Such fund i s a l s o appropriated and s h a l l be 
UBed f o r the c o n s t r u c t i o n , r e c o n s t r u c t i o n , im­
provement and maintenance of s t a t e i n s t i t u t i o n a l 

i, roads and s t a t e park roads and bri d g e s on such 
roads as provided i n s e c t i o n one ClT of t h i e 
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August 1 ? , 1959 

Mr. Ed O'Connor 
Act.and f o r the road Improvement payments r e ­
qu i r e d i n seotlon f o u r Xk) of t h i s Act." 

A d i s c u s s i o n of these s e c t i o n s Is contained i n l$3>8 Attorney 
General Reocrt, page ?9h; 1932 Attorney General i-.epcrt, 
page 126; 1928 Attorney General Report, page 3 7 3 . * t i s 
c l e a r from the s t a t u t e s and the above opinions t h a t l a n d 
owned by the s t a t e i s w i t h i n the d e f i n i t i o n of p r i v a t e 
property as used i n s e c t i o n 391.^6 supra and t h e r e f o r e 
subject t c assessment ss provided In s e c t i o n 391 .^5 supra. 
Since Chapter 303 has been repealed the p r e s s e d assess­
ments against state-owned lands should not be forwarded 
to the Executive C o u n c i l f o r payment. Such assessments 
are payable .by the Highway Commission as set out In 
s e c t i o n k of Chapter 207 supra and to be paid from the 
primary road fund as provided i n s e c t i o n 2 of Chapter 2 0 7 . 

Very t r u l y yours, 

(• 
H V F t l l e 

C. J . Lyman 
S p e c i a l A s s i s t a n t Attorney General 
f o r Iowa State Highway Commission 



August 20, 1959 

Appropriation of $17,000 found at line 183, Chapter 28, Act of 58th General Assembly 
may be used to acquire by purchase an existing residence. (C\rl-hk>n it> 7%werS St.QtM, 

Director 
Stat© Conservation Commission 
Attention* Wilbur A. Rush 
Your letter of July 29, 1959 i s as follows* 

Chaptsr 28, Laws of the 58th General Asssmbly provides for an 
appropriation of $1,492,650 to the State Conservation Commission 
for construction, replacement, repairs, development and altera­
tions to state parks and reserves, state forests and state waters, 
and for dredging, a r t i f i c i a l laks development, erosion control, 
for stream and lake access, land acquisition, and for si l t a t i o n 
and boundary surveys. Line 183 of Section 2 of Chapter 28, Laws 
of the 58th General Assembly provides for an allocation of 
$17,000 for a residence for Stephens State Forest. 
Mr. C* SU Prudden, Vleo-Chairman of the Conservation Commission, 
i s requesting an opinion as to whether or not this $17,000 can 
be used to purchase a residence for the Forester at Stephens 
State Forest instead of constructing a new residence on property 
now owned by the Conservation Commission. 
We would appreciate having your opinion as to the legality of 
purchasing an existing house and lot rather than using the 
$17,000 to Construct a new residence on stats property. 

Chapter 28, Acts of the 58th General Assembly in pertinent part i s as follows* 
Section 1* There i s hereby appropriated to the State Conservation 
Cosamission from the general fund of the State of Iowa the sum of 
one t r i l l i o n four hundred ninety-two thousand six hundred f i f t y 
($1,492,650.00) dollars for construction, replacement, repairs, 
developmsnt and alterations to state parks and reserves, state 
forests and state waters, and for dredging, a r t i f i c i a l lake de­
velopment, erosion control, for stream and lake access, land 
acquisition, and for siltation and boundary surveys. 

Mr. Glen G. Powers 



Section 2. Said sua shall be allocated in the following araountss 
State Conservation Commission 

182 
183 

Stephons State Forest 
residence $17,000 

» « 228 Stephens State Forest 
land acquisition 6,000 

A similar problem to one you present was considered by this office in 
an opinion found at page 185, 1946 GAG. 3ased upon that opinion and the 
authorities therein contained, I am of the opinion that the appropriation 
of $17,000 found at line 183, Chapter 28, Acts of the 58th General Assembly 
may be used to acquire by purchase an existing residence* 

Yours truly, 

JAMES H. ZmU'-'H 
Assistant Attorney General 

JHGsassm 

i. 



HEALTH: Barbers license, shop location — 
Barbering cannot be practiced in the "living quarters" or 

"private home" of a licensee. 
A license cannot be denied a part-time barber, i f he qualifies 

otherwise. ( &a¥\<loh> &r>\joflj b|&a/7% Aff^, ̂ /^/Sl) tfSJ-f- JL& 

August 21, 1959 

Mr. Clydo L. Konyon 
Director, Baxbor Division 
State Department °~ Health 
L O C A L 
Dear 2Jr„ Kenyan: 

y© have your recent favor which atntoa: 
*VQ respectfully roqueot an opinion ns to tho 

locality of tho policy of tho Earbor Board in refusing 
to approve the licensing of a barber shop in a private 
hone, as roforvad to in Section 150.7 of the Code of 
Iowa. 

"lie would lit© an opinion as to tlso locality of 
refusing to rcsiev; tho license of a part-tit® barbor shop 
which, due to the hours i t i s operated, i s unavailable* 
for inspection during tho work day liowro of tho a tote 
inspectors, tiaay such shops sro not accessible, vrfdeh 
results i n no inspection being mode of then for months 
and even yoars at a tirae." 
Section 156.7 provides: 

"Hie state deportment of health shall prescribe 
such sanitary rulos ea i t raay doom necessary, with particular 
roiorence to tho conditions under which the practice of 
harboring shall be carried on and the precautions necessary 
to bo employed to provent the creating and spreading of 

. infectious and contagious diseases. Barbering gho4i, not 
doportxxmt of health shall have power to enforce tho provis­
ions of this aectiou and to asis a l l nocossary inspections 
i n connoctiou therewith. (Staphasis added). 



Mr. Clyde L. Kcnyon •2- August 21, 1959 

The statute provides, "Barbering sholl not bo practiced i n the 
li v i n g quarters of any person.H I t does not define what i s meant by 
"l i v i n g quarters" and wo must therefore adopt the rule of construction 
that words and phrases shall be construed according to tho context 
and approved usage of tho language* (Sec. 4.1(2)). 

In your letter you spoak of a "private homo" and I as sura© ypu 
rofer to the words " l i v i n g quarters" as used i n the statute, which we 
think are synonymous as pointed out hereinafter. 

Webster's International Dictionary defines tho word " l i v i n g " 
as "The state of one that lives"; and the word "quarter" as "Place of 
residence, shelter". 

"Live" means to make ones abiding place or home, to dwell, or 
reside. Dougherty v. Nelson. 234 5.W. 2d 353, 241 Mo. App. 121. 

The words " l i v e " and "reside" are synonymous and relate to 
tho domicile or place where a person is deemed in law to reside. Nelson 
y, Kelson. 24 N.W. 2d 327, 71 S.D. 342. 

' The word " l i v e " i s commonly used as a synonym for "reside". 
Curtis v. Curtis. 46 N.W. 2d 460, 330 Mich. 63. 

Therefore i t i s our opinion that the intent of the legislature 
in using the words " l i v i n g quarters" meant the private home or residence 
of the person to be licensed as a harbor. The statute plainly prohibits 
tho practice of barhering in tho residence or private home of such 
person. 

lie note the following departmental rule with reference to this 
provision of tho law: 

"Quarters. Barbering shall not bo practiced i n a 
residence unless tho shop i s completely separated from 
li v i n g quarters by a solid permanent partition. A 
direct outside entrance shall bo provided." 
Wo beliovo that under this rule the board may deny a liconso, i f 

tho shop i s not entirely sealed off from the actual parts of the licensee's 
homo, occupied and used as " l i v i n g quarters" or residence. Also this rule 
would apply If the licensee's shop happened to bo attached to tho private 
home or l i v i n g quarters of any other person. 

With Deference to your second question, we are unable to find 
any provision in tho law which would deny a license to a part-time 

[ 



Hr. Clyde L, Eonyon 3- August 21, 1959 

barber, assuming be meets a l l the other statutory qualifications. 
Therefor tho answer to your second question i s "no • Ono cannot be 
denied a license simply because he practices his profession on a part-
time basis. 

Yours truly, 

mam d . nimo 
Second Assistant Attorney General 



COUNTIES : /^£&d>^$$hsx~-
Under the p r o v i s i o n s of Chapter 291, Acts of the 58th G. A., the 
county assessor's s a l a r y f i x e d by the Conference Board, but reduced 
in amount at the budget hearing, a u t h o r i z e d by Section 2^.11, Code 
of 1958, the s a l a r y so reduced, a f t e r c e r t i f i c a t i o n of the levy, 
i s the legal s a l a r y of the county assessor. [j^ftiOiSfD tJcre/tbs 

Om+ffi Qo, Art/*} 2jM/s^) #$f~$'JL/ ' 

August 26, 1959 

Mr. William Q. MoreUus 
Crawford County Attorney 
Courthouse 
Denison, Iowa 

Dear S i r : 

This wi l l acknowledge receipt of yours of the 17th inst. in 

which you submitted the following: 

"Because of the fai lure of the Conference Board 
created pursuant to Section 2, House F i l e 709, 
Laws of the 58th General Assembly, to arrive at a 
County Assessor's salary, a special Conference 
Board meeting was called by the Chairman of the 
Board of Supervisors to f i x and authorize the salary 
of the County Assessor. At said meeting on July 27, 
1959, the salary of the Assessor was fixed at 
$5,400.00 to commence January I, i960, and said 
salary was Incorporated In the consolidated budget. 
On August 10, 1959, a public hearing was held on said 
consolidated budget by the Conference Board, as pro­
vided for by Section Zh.9 - 2^.12, inclusive, of the 
1958 Code of Iowa. At this meeting i t was moved, 
seconded and carried to decrease the consolidated 
Assessor's budget by decreasing the Assessor's salary 
S W . 0 0 . 

"Because of the action of the Conference Board at 
the public hearing in decreasing the Assessor's budget 
by $*»G0,00, the County Assessor is not sure as to the 
salary she is authorized to receive* We would there-
fore respectfully request your opinion as to whether 
or not the County Assessor is legally authorized to 
receive the salary as fixed on July 27, 1959, and as 
therein incorporated In the consolidated budget, or 
is she only authorized to receive the decreased salary 

. as set by the budget as amended by the Board and then 
cer t i f ied to the levying Board. We would also request 
your opinion as to the legal i ty of paying the Assessor 
the salary as or ig inal ly authorized by the Conference 
Board at their special meeting, If in so doing the 
total expenditures budgeted for the operation of the 
Assessor's of f ice are not increased." 
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i n r e p l y t h e r e t o , Chapter 291, s e c t i o n 16, subsection 4, of 
the Acts of the 58tb General Assembly with respect to levy 
a r i s i n g out of budget of the Conference Board, provides the 
f o l l o w i n g : 

" A l l tax l e v i e s and expenditures provided f o r herein 
s h a l l be subject to the p r o v i s i o n s of chapter twenty-
four (24) of the Code and the conference board Is 
hereby declared to be the c e r t i f y i n g board." 

A c c o r d i n g l y , the Conference Board, being a c e r t i f y i n g body, 
l>y the terms of the foregoing s t a t u t e , i t s budget and levy 
are c o n t r o l l e d by the p r o v i s i o n s o f Chapter 24, Code of 1958, 

and p a r t i c u l a r l y by Sections 24.9, 24.11, and 24.12. These 
s e c t i o n s provide the f o l l o w i n g budget and l e v y i n g procedures, 
to wit: 

"24.9 F i l i n g e s t i m a t e s — n o t i c e of hearing--amendments. 
Each m u n i c i p a l i t y s h a l l f i l e w i t h the se c r e t a r y or 
c l e r k thereof the estimates required to be made i n 
se c t i o n s 24.3 to 24.8 i n c l u s i v e , at l e a s t twenty days 
before- the date f i x e d by law f o r c e r t i f y i n g the same 
to the l e v y i n g board and s h a l l f o r t h w i t h f i x a date 
f o r a hearing thereon, and s h a l l p u b l i s h such e s t i ­
mates and any annual l e v i e s p r e v i o u s l y a u t h o r i z e d as 
provided i n s e c t i o n 76.2, w i t h a n o t i c e of the time 
when and the place where such hearing s h a l l be held 
at l e a s t ten days before the hearing. Provided that 
i n r u r a l independent d i s t r i c t s , school townships, 
and m u n i c i p a l i t i e s of l e s s than two hundred popula­
t i o n such estimates and the n o t i c e o f hearing thereon 
s h a l l be posted i n three p u b l i c places In the d i s t r i c t 
i n l i e u o f p u b l i c a t i o n . 

"For a county, such p u b l i c a t i o n s h a l l be i n the 
o f f i c i a l newspapers thereof. 

"For any other m u n i c i p a l i t y such p u b l i c a t i o n s h a l l 
be In a newspaper published t h e r e i n , i f any, i f not, 
then i n a newspaper of genera) c i r c u l a t i o n t h e r e i n * 

"Budget estimates adopted and c e r t i f i e d i n accord­
ance w i t h t h i s chapter may be amended and increased 
as the need a r i s e s to permit a p p r o p r i a t i o n and ex­
penditure d u r i n g the f i s c a l year covered by such bud­
get of unexpended cash balances on hand at the c l o s e 
o f the preceding f i s c a l year and which cash balances 
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( had not been estimated and appropriated for expenditure 
during the f isca l year of the budget sought to be 
amended, and also to permit appropriation and expendi­
ture during the f isca l year covered by such budget of 
amounts of cash anticipated to be available during 
such year from sources other than taxation and which 
had not been estimated and appropriated for expenditure 
during the f i sca l year of the budget sought to be 
amended. Such amendments to budget estimates may be 
considered and adopted at any time during the f i sca l 
year covered by the budget sought to be amended, by 
f i l i n g such amendments and upon publishing the same 
and giving notice of the public hearing thereon In 
the manner required in this section. Within twenty 
days of the decision or order of the cert i fy ing or 
levying board, such proposed amendment of the budget 
shall be subject to protest, hearing on such protest, 
appeal to the state appeal board and review by such 
body, a l l in accordance with the provisions of sections 
24.27 to 24.32, inclusive, so far as app11 cable..Amend­
ments to budget estimates accepted or Issued under the 
provisions or this section shall not be considered as 
within the provisions of section 24,14." 

"24.11 Meeting for review. The cert i fy ing board or 
I the levying board, as the case may be, shall meet at 
• the time and place designated in said notice, at which 

meeting any person who would be subject to such tax 
levy, shall be heard In favor of or against the same 
or any part thereof." 

"24.12 Record by cert i fy ing board. After the hearing 
has been concluded, the cert i fy ing board shall enter 
of record i ts decision in the manner and form prescribed 
by the state board and shall cert i fy the same to the 
levying board, which board shall enter upon the current 
assessment and tax rol l the amount of taxes which i t 
finds shall be levied for the ensuing f isca l year in 
each municipality for which It makes the tax levy." 

Applying these sections to the situation presented, In my 

opinion,results in: 

I 

in answer to your Question #1, the salary of the assessor, 

beginning in I960, In the proposed budget adopted July 27, 

1959, and reduced by $400 at the budget hearing on August 
I' 
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10, 1959, is fixed in the sum of $5000, being $400 less than 

that fixed by the Conference Board July 27, 1959, and as so fixed 

at the hearing, should be so cer t i f ied to the levying board, 

11 

In view of the foregoing, an answer to your second question 

is unnecessary. 

Very truly yours, 

OSCAR STRAUSS 
F i r s t Assistant Attorney General 

0S;mmh5 
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County Recorder does not have the' author!ty under §343.13, Code 
1958, to microfilm instruments offered for recording at length 
under the provisions of §335.2, Code 1958. The authority t o 
microfilm extends .to records and f i l e s i n his o f f i ce . 

August 27, 1959 

Mr. Chet B. Akers 
Auditor of State 
B u i l d i n g 

Attention: Mr. E a r l C. HoiIoway 
Dear Sir*. 

This wi l l acknowledge yours of even date in which you 
submit the following: 

"There has been a question raised among the r e ~ 
I corders over the state regarding the meaning of 
\ Section 343.13. This section does not repeal 

Section 335.2 which provides t h a t a l l i n s t r u m e n t s 
shall be r e c o r d e d at length. 

••fit "The q u e s t i o n i s , can daily records o f deeds, 
mortgages, etc. be microf iimed and not be re­
corded i n l e n g t h . " 
In reply t h e r e t o \ advise as f o l l o w s . The answer to the 

q u e s t i o n propounded, In my o p i n i o n , is found i n the two s t a t u t e s 
referred to by yo u s Section 335.2, Code 1358, which p r o v i d e s the 

following: 

"General duties. The recorder shall keep 
his of t" ice at the county seat, and shall re­
cord at length, and as speedily as possible, 
a l l instruments In writing which may be de­
livered to him f o r record, in the manner 
directed by law." 

and Section 343.13, Code 1953, which provSdes: 

"Miniature photograph ic cop Ies of records. 
Any county of f icer may, at his BTscretion, 
make photographic, photostatic, microfilm, 
microcard, o r other accurately reproduced 

( copies, on a durable medium for so r e p r o -



Mr. Chet B. Akers - 2 - August 27, 1359 

ducing the o r i g i n a l , of records, reports and 
other papers e i t h e r f i l e d or recorded in h i s 
o f f i c e . When such copies have been made and 
have been properly f i l e d and indexed, the 
county o f f i c e r may, on approval of a Judge of 
the d i s t r i c t court of the j u d i c i a l d i s t r i c t , 
destroy the o r i g i n a l records, reports or other 
papers that are more than ten years o l d or 
place them in the possession of a museum or 
h i s t o r i c a l s o c i e t y w i l l i n g to accept them.". 

Section 335.2 above quoted imposes a duty upon the County 
Recorder to record at length al1 instruments in w r i t i n g presented 
to him f o r recording. Obviously, t h i s duty i s not f u l f i l l e d by 
m i c r o f i l m i n g d a i l y records of deeds, mortgages, e t c . because the 
d i s c r e t i o n a r y powers conferred on the County Recorder i s not t o 
m i c r o f i l m t h e s e mortgages and other instruments, but the o r i g i n a l s 
of records, reports and other papers e i t h e r f i l e d or recorded in 
h i s o f f i c e . In short, what i s required o f the Recorder Ss t o re­
cord at length jnstj^ments in h i s o f f i c e , and he has the a u t h o r i t y 
to m^ijcrofMm records and f i l e s in h i s o f f i c e . 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

0S:MKB 



TOWNSHIPS? H a l l s and p o l l i n g p l a c e s — No power under Code 
S Q c t i o n 3 5 9 . 2 b t o c o n d e m n ^ . ( Q j ^ f i &^cAAU^ faj^&6#f. 

August 2 6 , 1959 

fclr« Mark !)«. B u c h h e i t 
F a y e t t e County A t t o r n e y 
West U n i o n , Iowa 

Dear S i r : 

R e c e i p t i a acknowledged o f your l e t t e r o f August 21 
as f o l l o w s : 

!tA q u e s t i o n has come up i n our County on which 
j r e q u e s t an A t t o r n e y G e n e r a l s ' o p i n i o n . The 
q u e s t i o n i s as f o l l o w s : 

•Way a township condemn la n d f o r the 
purpose o f o b t a i n i n g a o i t a f o r a Town­
s h i p H a l l and i f ©o under what a u t h o r i t y ? ' 

"A township l o c a t e d i n F a y e t t e County purchased 
a. c o u n t r y s c h o o l house f o r the purpose o f h a v i n g 
a. Township H a l l and a v o t i n g p l a c e , but i t cannot 
o b t a i n a s i t e f o r 3 a i d h a l l w i t h o u t p a y i n g a con­
s i d e r a b l e amount o f money f o r same. 

"I would a p p r e c i a t e a q u i c k r e p l y t o t h i s r e q u e s t 
i n s o f a r as w© a r e b e i n g proased t o do something 
about the s i t u a t i o n . " , 

The condemnation powers o f t o w n s h i p s a r o d e f i n e d i n Code 
s e c t i o n 3 5 9 > 2 8 as f o l l o w s : 

"The township t r u s t e e s a r e hereby empowered to 
condemn ? o r purchase and pay f o r out o f the g e n e r a l 
f u n d , or the s p e c i f i c fund v o t e d f o r such purpose, 
and e n t e r upon and t a k e , any l a n d s w i t h i n the 

" t e r r i t o r i a l l i m i t s o f such townehip f o r the uoe o f 
c e m e t e r i e s , a community c e n t e r or j u v e n i l e p l a y ­
g r o u n d s , i n the same manner as i s now p r o v i d e d f o r 
c i t i e s and towns." 
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C r e a t u r e s o f s t a t u t e have o n l y t h o s e powers c o n f e r r e d by 
s t a t u t e . E x p r e s s t o u n i u s e s t e x c l u s i o a l t e r i u s . Township 
h a l l s i t e s a r e not mentioned i n the enumeration o f t h i n g s f o r 
which the power o f eminent domain i s g r a n t e d i n the quoted 
s t a t u t e o 

Very t r u l y y o u r s , 

LEONARD G. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 

LCAskvr 



MOTOR VEHICLES: Liejrof j-egistration^£;eetu 

The unpaid portiorTbTa^registration fee provided for in 
ChapibeT"321, Code 1958, is and continues as a lien on the vehicle 
irrespective of transfer to a new owner. (flt^cJi & ^%iJ&^ 

& # 5? - f - ¥ 

August 26, 1959 

Mr. D. M. Statton, 
Commissioner 
Department of Public Safety 
L O C A L 

Dear SirJ 

Receipt is acknowledged of your letter under date of 
August 19, 1959» reading as followss 

"Section 321.131, Code of Iowa, 1958, provides a3 
follows » 
"•All registration or other fees provided for in 
this chapter shall be and continue a lien against 
the vehicle for which said fees are payable until 
such time as they are paid as provided by law, 
with any accrued penalties.' 

"A vehicle is licensed for the current year, and 
an incorrect fee has been paid in a lesser amount 
than the correct annual fee. Your opinion is 
respectfully requested as to whether the unpaid 
portion of the registration fee remains a3 a lien 
on th© vehicle after i t has been transferred to 
a new owner?" 

In reply thereto! 

In addition to Section 321.131, Code 1958, set out i n the 
above letter, Section 321.132, Code 1958, provides! 

"The lien of the original r e g i s t r a t i o n fee shall 
attach, at the time the same i s f i r s t payable, 
as provided by l a v , and the l i e n of a l l renewals 
of r e g i s t r a t i o n s h a l l attach on January 1 of each 
year thereafter.* 

5 7 -



Mr. D. M. Statton -2- August 26, 1959 

In an opinion of the Attorney General, the same appearing in 
the 1922 Report of the Attorney General at page 81, i t i s stated: 

"The lien of the registration fee attaches against 
the motor vehicle 1B the hands of anybody who may 
own i t on January 1 of each year. * * * 

And, in the 1922 Report of the Attorney General at page 89, 
i t is stated: 

" * * registration and other fees required to 
"be paid are declared to be a lien on the vehicles 
subject to registration from January 1 of each year 
after they have been f i r s t registered individually. 
» 9 * » * on 

Therefore, in view of the foregoing, your question is answered 
in the affirmative. 

Very truly yours, 

CHPIJBLL 
CARL H. PESCH 
Assistant Attorney General 



MOTOR VEHICLES; Financial Responsibility. Failure to deposit 
security following an accident, and, failure to provide proof 
of financial responsibility not being crimes, the Department 
of Public Safety may not suspend, under-Section 321.210 (6), 
Code 1958, the operating privileges of an Iowa resident who 
fails to deposit security following an accident or fails to 
provide proof of financial responsibility in a foreign state. v 

August 26, 1959 &~*2J- f~£-\K 

Mr, D. M. Statton, 
Commissioner, 
Department of Public Safety 
L O C A L 

Dear Sirs 

This will acknowledge receipt of your request for an 
opinion of the Attorney General relative to a certain legal 
problem therein stated as follows! 

"Under the provisions of Section 321.210, 1958 
Code as amended, (or any other provisions of 
the law to your knowledge), does the Department 
of Public Safety have authority to suspend the 
driving privileges of an Iowa resident who has 
failed to comply with the security after accident 
provisions of a foreign state? We have reference 
to cases where there has been no judgment in any 
court. Also, we are interested in knowing whether 
or not the Department can suspend the driving 
privileges of an Iowa resident for his failure to 
comply with future financial responsibility 
provisions in foreign states; Again we have 
reference to those cases where no judgment has 
occurred in any court. 

"It is the Department's understanding that th© 
word "offense" in sub-paragraph s i x of Section 
321.210 has a much broader meaning than the word 
conviction, or driving offense. In other words, 
tha Department's understanding i s that a person 
who fails to comply with the security after an 
accident provisions contained in Chapter 321A, or 
the future financial responsibility provisions 
contained in the same chapter, has committed an 
"offense" within the meaning of that term as used 
in Section 321.210. Our inquiry here, then, i s 
to the effect of whether or not such an offense 
being committed in another state would justify 
the Department in suspending the operating 
privileges of an Iowa resident driver." 
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In reply thereto! 

Section 321.210 (6), Code 1958, reads as follows: 

"The department is hereby authorized to suspend the 
license of an operator or chauffeur without pre­
liminary hearing upon a showing by its records or 
other sufficient evidence that the licensees 

"6. Has committed an offense in another state 
which i f committed in this state would be grounds 
for suspension or revocation.™ 

The generally accepted meaning of the word offense is a 
crime or misdemeanor; a breach of the criminal lews. See! People 
v. Brenta. U Cel. App. 91, 220 P. U 7 ; State v. Hirsch. 91 Vt. 
330, 100 A. 877; Ex parte Brady. 116 Ohio St. 512, 157 N. E. 69; 
State v. Johnson. 212 N. C. 566, 194 S, E. 319. 

In the case of Rawson v. Dent, of Licenseaf 15 Wash. 
2d 364, 130 P. 2d 876, loc. ci t . 878, the Court set out the 
pertinent part of the statute which provided: 

'"the motor vehicle operator's license * * of 
any person shall be suspended forthwith without 
notice or hearing" whenever such person shall have 
been convicted of any offense which requires 
suspension or revocation of the license of such 
person, * * * ,«n 

In its comments on this particular statute the Washington 
Court said* 

" * , * the section refers to a criminal 
offense by the driver, concerns him alone, and 
is not concerned with any damage to any third 
party." 

From a close reading of Chapter 321A, Code 1958, i t becomes 
apparent that failure to deposit security following an accident, 
and, failure to provide proof of financial responsibility for the 
future are not breaches of the criminal laws of this State. Such 
failure in either of the above situations results in suspension of 
certain of the driver-licensee's privileges. 

Therefore, i t is my opinion that failure to deposit security 
following an accident, and, failure to provide proof of financial 
responsibility not being crimes, the department may not suspend the 
operating privileges of an Iowa resident who fails to comply with 
financial responsibility requirements in a foreign state. 

Very truly yours, 

CHP:jml CARL H. PESCH 
A.. — * - A • » - -



COUNTIES; T r a n s p o r t a t i o n to s t a t e i n s t i t u t i o n s — Compensation 
of ^ o u n t y o f f i c e r s , ( 1 ) to u n i v e r s i t y h o s p i t a l and ( 2 ) to a 
mental h e a l t h i n s t i t u t e i s governed by s t a t u t e . (Dj-tl^. "tt 

•August 2 6 9 1959 

Mr. J a y 0 . Hasbrouck 
G u t h r i e County A t t o r n e y 
G u t h r i e C e n t e r , Iowa 

Attn? Ro.Y. T a y l o r , A s s i s t a n t County A t t o r n e y 

Dear S i r s 

R e c e i p t i s acknowledged o f your l e t t e r o f August 21 
as f o l l o w s s 

"From time to t i m e , i t i s n e c e s s a r y t h a t c e r t a i n 
p e r s o n s dependent upon G u t h r i e County, be trans** 
p o r t e d from t h i s County t o the S t a t e U n i v e r s i t y 
H o s p i t a l at Iowa C i t y and t o the Mental H o s p i t a l 
a t C l a r i n d a f o r t r e a t m e n t . 

"At v a r i o u s t i m e s , on© or more o f the members o f 
th© Board o f S u p e r v i s o r s o f s a i d County may d r i v e 
t h e i r p e r s o n a l c a r e i n t r a n s p o r t a t i o n o f t h e s e 
p e r s o n s and then charge the County f o r s e r v i c e s 
as a member o f o a i d Board f o r the time o f s u p e r ­
v i s i o n and d r i v i n g p l u s m i l e a g e a t t h e r a t e o f seven 
c e n t s per m i l e , t h i s account beings s u b m i t t e d to and 
p a i d f o r by the County. 

" I have a d v i s e d the Board t h a t I f i n d n o t h i n g i n 
t h e Code t o determine s u c h / p r a c t i c e c o n t r a r y to lav/ 
and t h a t they may c o n t i n u e ' t o f o l l o w such p r a c t i c e 
i f t h ey so d e s i r e . j 

"Would you p l e a s e a d v i s e me whether or not you are 
o f the o p i n i o n t h a t such p r a c t i c e i s c o n t r a r y to 
law i n any r e s p e o t . " / 

As t o t r a n s p o r t a t i o n t o the u n i v e r s i t y h o s p i t a l you a r e 
r e f e r r e d t o Code s e c t i o n s 2 5 5 . 1 3 , 2 5 5 . 1 * + ? 255-2H-, 2 5 5 - 2 5 and 
2 5 5 " 2 6 c S e c t i o n 2 5 5 « 1 3 p r o v i d e s i n p e r t i n e n t p a r t s 

S 7 
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" . . . t h e c o u r t o r judge may a p p o i n t an a t t e n ­
dant who s h a l l r e c e i v e not e x c e e d i n g two d o l l a r s 
per day f o r t h e time t h u s n e c e s s a r i l y employed 
and a c t u a l n e c e s s a r y t r a v e l i n g expenses by the most 
f e a s i b l e r o u t e t o s a i d h o s p i t a l whether by ambu­
l a n c e , t r a i n o r au t o m o b i l e s but i f such a p p o i n t e e 
. . • r e c e i v e s a s a l a r y o r o t h e r compensation from 
the p u b l i c f o r h i s s e r v i c e s , no 3uch per diem com­
p e n s a t i o n s h a l l be p a i d him- . . " 

However, Code s e c t i o n s 7 9 » 9 ond 79»lQ p r o v i d e s 

7 9 - 9 "$hen a p u b l i c o f f i c e r o r employee, o t h e r than 
a s t a t e o f f i c e r or employee, i s e n t i t l e d t o be p a i d 
f o r expenses i n p e r f o r m i n g a p u b l i c d u t y , no charge 
s h a l l be made, a l l o w e d , o r p a i d f o r the use o f an 
au t o m o b i l e i n e x c e s s o i seven c e n t s per m i l e o f 
a c t u a l and n e c e s s a r y t r a v e l except ae o t h e r w i s e 
p r o v i d e d . " 

(• ' • 
7 9 » 1 0 "Mo law s h a l l be c o n s t r u e d t o g i v e t o a p u b l i c 
o f f i c e r o r employee both m i l e a g e and expenses f o r the 
same t r a n s a c t i o n . " 

Inasmuch as i n d i v i d u a l s a c t i n g as " a t t e n d a n t s " by the 
c o u r t under s e c t i o n 2 5 5 * 1 3 would be p e r f o r m i n g as c o u r t a p p o i n t e e s 
r a t h e r than s u p e r v i s o r s , i n s o f a r as the t r a n s p o r t a t i o n i n ques­
t i o n i s c o n c e r n e d , s e c t i o n 331»22 on compensation o f s u p e r v i s o r s 
seems to have no d i r e c t b e a r i n g on the m a t t e r , p a r t i c u l a r l y i n 
view o f the f a c t t h a t under the 1 9 5 0 census f i g u r e s i t appears 
your c o u n t y i s not one i n which s u p e r v i s o r s r e c e i v e an annual 
s a l a r y . , 

Under the s t a t u t e s quoted i t appears the payment d e s c r i b e d 
i n your q u e s t i o n i s p r o p e r i n s o f a r as t r a n s p o r t a t i o n o f i n d i g e n t 
p a t i e n t s t o the u n i v e r s i t y h o s p i t a l i s c o n c e r n e d . 

As f o r t r a n s p o r t a t i o n t o a mental h e a l t h i n s t i t u t e , the 
duty d e v o l v e s upon the s h e r i f f and the payment o f expenses i s ' 
governed by Code s e c t i o n s 337 .i1( lh ) , 2 2 8 . 1 0 and 2 2 8 . 1 1 , t o 
which you a r e hereby r e f e r r e d . 

V r y t r u l y y o u r s , 

(. 
LEONARD Co ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 

LCAskvr 



HEALTH: PubLi c Hospi t a l s — To c o n v e r t c i t y h o s p i t a l to county 
h o s p i t a l under Code Chapter 3*+7 as' amended by the 5 8 t h G.A., 
e l e c t o r s of c i t y and b a l a n c e of county vote s e p a r a t e l y and a 
m a j o r i t y i s r e q u i r e d i n both e l e c t i o n s . " 

C h a r l e s C i t y , Iowa 

Dear S i r s 

R e c e i p t i s acknowledged of your l e t t e r of August 18 
as f o l l o w s ! 

" L a s t f a l l and pursuant t o prop e r e l e c t i o n r e s u l t s 
a County H o s p i t a l Board o f T r u s t e e s was formed i n 
F l o y d County under Chapter 3^7* We do not have an 
e x i s t i n g county h o s p i t a l , however. The C i t y of 
C h a r l e s C i t y i n F l o y d County, o p e r a t e s a m u n i c i p a l 
h o s p i t a l and has o p e r a t e d the same f o r a number o f 
y e a r s , under Chapter 3&0 of the 195S Code of Iowa. 

"On A p r i l 1 , 1 9 5 9 , Senate F i l e l l 8 , b e i n g an a c t 
to amend Chapter 3*+7» was approved and c o n t a i n e d , 
among o t h e r p r o v i s i o n s , an a d d i t i o n a l and new s e c ­
t i o n b e i n g S e c t i o n number 8 . T h i s s e c t i o n s t a t e s 
t h a t any c i t y h o s p i t a l may become a county h o s p i t a l 
(and governed t h e r e a f t e r by the p r o v i s i o n s o f Chapter 
3 ^ 7 ) i f a m a j o r i t y o f e l e c t o r s o f both the s a i d c i t y 
and o f the s a i d county approve by prop e r e l e c t i o n . 
The s e c t i o n a l s o p r o v i d e s the form o f the p r o p o s i t i o n 
to be s u b m i t t e d to these e l e c t o r s , t o - w i t s ' S h a l l 
t h e m u n i c i p a l h o s p i t a l of the C i t y o f C h a r l e s C i t y , 
Iowa, and known as Cedar V a l l e y H o s p i t a l , be t r a n s ­
f e r r e d t o and become the p r o p e r t y o f and be managed 
by the County o f F l o y d , Iowa?' 

"The t r u s t e e s o f the County Board have r a i s e d the 
" f o l l o w i n g q u e s t i o n s c o n c e r n i n g t h i s new l e g i s l a t i o n . 

" F i r s t : The e l e c t o r s o f the C i t y o f C h a r l e s C i t y a r e 
a l s o e l e c t o r s of F l o y d C o u n t y — s h o u l d t h i s p r o p o s i ­
t i o n be s u b m i t t e d to t h e s e e l e c t o r s as two s e p a r a t e 

August 2 6 , 1959 

Mr. Jack W. F r y e 
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p r o p o s i t i o n s on s e p a r a t e b a l l o t s so t h a t they 
c o u l d v o t e as e l e c t o r s o f the c i t y and a g a i n as 
e l e c t o r s of the County? 

"Second: Could one e l e c t i o n be h e l d on one day 
a t which the p r o p o s i t i o n c o u l d be s u b m i t t e d to the 
c i t y and county e l e c t o r s or s h o u l d two e l e c t i o n s be 
h e l d , one f o r c i t y e l e c t o r s and a second f o r c i t y 
and county e l e c t o r s v o t i n g as county e l e c t o r s ? 

"Thi rd t In d e t e r m i n i n g the * m a j o r i t y * n e c e s s a r y 
f o r a p p r o v a l does the s t a t u t e r e q u i r e a m a j o r i t y o f 
a l l v o t e s c a s t , both c i t y and c o u n t y , or does i t 
r e q u i r e a m a j o r i t y o f county v o t e s ( e x c l u d i n g c i t y 
v o t e s ) and a s e p a r a t e c i t y m a j o r i t y o f a f f i r m a t i v e 
v o t e s . C o n c e i v a b l y a l a r g e c i t y 'yes' vote c o u l d 
o v e r r i d e a l a r g e county 'no' vote i f a l l v o t e s were 
added as one m a j o r i t y and one m i n o r i t y . 

"We would a p p r e c i a t e your o p i n i o n on t h e s e i s s u e s at 
your c o n v e n i e n c e . " 

The new Act to which you r e f e r appears as Chapter 262, 
s e c t i o n 8 , Laws of the F i f t y - E i g t f v G e n e r a l Assembly. 

In answer to your q u e s t i o n s : 

1- Chapter 262, s e c t i o n 8 , Laws o f the 5 8 t h 6.A. s p e c i ­
f i c a l l y p r o v i d e s i n p e r t e n e n t p a r t , " . . . A c i t y . . . h o s p i t 
may become a county h o s p i t a l . . . upon a p r o p o s i t i o n f o r such 
purpose b e i n g s u b m i t t e d to and approved by a m a j o r i t y of both 
the . . . c i t y . . . and o f the county . . . ". I f the l e g i s ­
l a t u r e had not i n t e n d e d to t r e a t the c i t y and county as sepa­
r a t e and independent e n t i t i e s , t e r r i t o r i a l and o t h e r w i s e , f o r 
purposes of the s t a t u t e i n q u e s t i o n , i t would have been unnec­
e s s a r y f o r i t to employ the word " b o t h " . The l e g i s l a t u r e i s 
presumed not to i n d u l g e i n m e a n i n g l e s s a c t s . You are a c c o r d ­
i n g l y a d v i s e d the s t a t u t e c o n t e m p l a t e s e l e c t o r s o f the c i t y 
where the h o s p i t a l i s l o c a t e d w i l l v o t e o n l y once on the p r o ­
p o s i t i o n and w i l l do t h e i r v o t i n g as c i t y e l e c t o r s and not as 
county e l e c t o r s . 

2. Again r e f e r r i n g to the word'both',' as w e l l as the p r e ­
sumption t h a t the l e g i s l a t u r e d i d not i n t e n d to c r e a t e a c l a s s 
o f s u p e r - e l e c t o r s w i t h t w i c e the v o t i n g power of o t h e r e l e c t o r 
you are a d v i s e d t h a t the s t a t u t e appears to c o n t e m p l a t e the 
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e l e c t o r s o f the c i t y and of the bal a n c e of the county w i l l 
v ote s e p a r a t e l y . Whether the s e p a r a t e e l e c t i o n s be h e l d on 
the same day appears i m m a t e r i a l so lo n g as an unreasonable 
l e n g t h o f time does not e l a p s e between the two e l e c t i o n s . 

In answer to your t h i r d q u e s t i o n , I quote from the 
s t a t u t e : " . . . A c i t y . . . h o s p i t a l may become a county 
h o s p i t a l upon a p r o p o s i t i o n f o r such purpose b e i n g s u b m i t t e d 
to and approved by a m a j o r i t y of the e l e c t o r s of both the 
. . . c i t y . . . and of the county . . .". (Emphasis s u p p l i e d ) 

Very t r u l y y o u r s , 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 

LCA:k vr 



MOTOR VEHICLESy-Speed limits, on..seco-ndary roads. 
1. Before secondary road speed limits are effective, 

appropriate signs giving notice thereof must be erected by the 
county boards of supervisors. 

2. As to the extent of such erection and posting^ reference 
is made to the Manual of Uniform Traffic Control Devices for Streets and 
Highways, published by the Iowa State Highway Commission, 

Mr. A. Richard Tow 
Deputy Commissioner 
Department of Public Safety 
L O C A L 

Dear Sirs 

Receipt is acknowledged of your letter under date of 
August 7, 1959, reading as follows: 

"With reference to Chapter 226, Acts of th© 
Fifty-Eighth General Assembly, I request your 
official opinion concerning the followingt 

"1. Before the speed limits provided 
by this subsection shall be effective, 
is i t mandatory for the board of 
supervisors to erect appropriate signs 
giving notice of the speed limits? 
w2. In the event your answer to question 
one (l) is "yes", what are the applicable 
speed limits on secondary roads where 
such appropriate signs have not been 
erected? 
n 3 . In general, to what extent must 
these signs be posted in order to meet 
the general statutory requirement of 
•appropriate signs giving notice thereof... 
at such intersection or other place or 
part of the highway' 

In reply theretot 

Chapter 228, Acts, 58th G. A., reads as followsi 

"Section 1. Section three hundred twenty-one point 
two hundred eighty-five (321.285), Code 1958, is 
hereby amended by adding thereto the following 
subsection: 

August 27, 1959 
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1"Reasonable and proper, but not greater than 
sixty (60) miles per hour at any time between 
sunrise and sunset, and not greater than fi f t y 
(50) miles per hour at any time between sunset 
and sunrise, on secondary roads. Whenever the 
board of supervisors of any county shall determine 
upon the basis of an engineering and traffic in­
vestigation conducted by th© state highway 
commission when so requested by said board that 
the speed limit on any secondary road is greater 
than is reasonable and proper under the conditions 
found to exist at any intersection or other place 
or upon any part of a secondary road, said board 
shall determine and declare a reasonable and 
proper speed limit thereat. The speed ^imit? 
prpYftded, anfl as determined, &n, th!? ffubge.cUQn 
shall be effective when appropriate signs giving 
qQtfrce thereof are erected by the, board of 
supervisors at auch intersection or other place 
or part of the highway."' (Emphasis added). 

Xour f i r s t question i s answered i n the affirmative. 

In answer to your second question the applicable speed 
limits on secondary roads where appropriate signs have not been 
erected would be those provided and as determined in the amendment 
aforegoing. Such speed limits would not, however, be effective 
until appropriate signs giving notice thereof had been erected 
as provided above. 

In regard to your third and last question your attention 
i s directed to the Manual of Uniform Traffic Control Devices for 
Streets and Highways. Iowa State Highway Commission, July 1950, 
at p. 1& thereof, wherein i t is stated as follows: 

"Speed Limits (R-20 to R-27) 

"Speed limit signs indicating statutory speed limits shall, 
when used, be located at the point of change from one 
type of district to another, and at additional locations 
within the district where i t is necessary to remind 
motorists of the limit that is applicable. 

"tflien a restricted speed aone has been established on 
any rural highway i t is essential that an end speed 
acne sign be erected at the end of such restricted 
speed zone. 



Kr. A. Richard Tow -3- Auguat 27, 1959 

"It is frequently desirable to erect confirmatory 
speed limit signs at selected points within speed 
zones. Prevailing safe speeds should be taken 
into consideration when establishing a speed 
control zone, and, since a poorly enforced regula­
tion is worse than no regulation at a l l , the 
question of proper enforcement should be well 
considered. 

"Speed Limit signs shall be erected under the 
following conditions: 

"a. To be used on streets within cities or 
towns at a l l points where speed regulations 
change as provided by state law or city ordi­
nance. 

"b. To be used to designate special speed 
districts on primary roadB outside of cities 
or towns as established by the Highway Commis­
sion." 

and to the Highway Commission's Directive under date of July 28, 1959, 
reading as follows: 

"New Section to be Added to Sign Manual 

"County Speed Limit Signs (R-33, R-34-) 

"The County Speed Limit signs shall be combined 
on the same post and shall be erected at the limits 
of special speed sones established on the secondary 
road system to serve notice of the statutory day 
and night speed limits. 

"The signs should ultimately be erected on secondary 
roads carrying 100 vehicles or more per day at the 
following locations: 

"a. Roads leaving municipalities. 

"b. Roads intersecting primary roads. 

"c. Roads entering the county from other states. 

"These signs may be erected at other locations on the 
secondary road system as deemed necessary by the 
County Board of Supervisors and the County Engineer. 
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"On roads with a well defined, shoulder line the 
signs should be erected with the near edge one 
foot outside of the shoulder line. On roads 
that do not have a well defined shoulder line or 
foreslope (no ditch or l i t t l e i f any f i l l ) the 
signs should be erected with the near edge not 
less than 6 feet nor more than 10 feet from the 
edge of the traveled way. The minimum clearance 
from the edge of the pavement or traveled way to 
the bottom of the R-34 sign should be 3 feeti," 

Very truly yours, 

CHP:JKL 
CARL H* PESCH 
Assistant Attorney General 



COUNTIES: . T r e a s u r e r — May d e p o s i t funds at i n t e r e s t so long as 
a b s o l u t e reght of w i t h d r a w a l i s p r e s e r v e d (Code s e c t i o n s '+52.10 
and ^53 • 1) (dU&&> frl jPi*4, jQ&o 7#*<^LO j ?/J7/s?) 9 SO 
CITIES AND TOWNS: Legal o p i n i o n s -- C i t y q u e s t i o n s not p r o p e r l y 
s u b j e c t of o p i n i o n by ,At to rney ftener a l or ^County A t t o r n e y u n l e s s 
of d i r e c t c oncern to and su b m i t t e d by a s t a t e department (Code 
s e c t i o n s 1 3 - 2 and 3 3 6 . 2 ) . 

August 2 7 , 1959 

Mr. T. K. Ford 
Des Moines County A t t o r n e y 
2 2 0 Tama B u i l d i n g 
B u r l i n g t o n , Iowa 

Dear S i r s 
R e c e i p t i s acknowledged o f your l e t t e r of August 2 6 

i n which you submit the f o l l o w i n g : 

'•Ths problem of the county i s s u b s t a n t i a l l y t h i s : 
Th& t r e a s u r e r has on d e p o s i t i n banks du l y approved 
under the p r o v i s i o n s of Chapter ^ 5 3 between $ 2 5 0 , 0 0 0 
and $ 3 0 0 , 0 0 0 . at a l l t i m e s . T h i s money i s g e n e r a l 
fund s u r p l u s and t h i s amount r e p r e s e n t s what the 
county o f f i c e r s b e l i e v e to be a s a f e r e s e r v e o f 
funds a g a i n s t u n f o r e s e e n e v e n t u a l i t i e s . The ques­
t i o n i s whether such funds can be i n v e s t e d i n s h o r t 
term c e r t i f i c a t e s of d e p o s i t d r awing i n t e r e s t as 
p r o v i d e d by S e c t i o n l + 5 3 « 6 . " 

The d i s t i n c t i o n between the powers o f l o c a l t r e a s u r e r s 
and the s t a t e t r e a s u r e r w i t h r e s p e c t to the h a n d l i n g of p u b l i o 
funds i s r e v e a l e d by the language of Code s e c t i o n s H-52.10 and 
^ 5 3 . 1 . 

S e c t i o n ^ 5 2 . 1 0 p r o v i d e s as f o l l o w s : 

'•The s t a t e t r e a s u r e r and each county t r e a s u r e r 
s h a l l at a l l t i m e s keep a l l funds coming i n t o 
t h e i r p o s s e s s i o n as p u b l i o money, i n a v a u l t or 
s a f e , t o be p r o v i d e d f o r t h a t p u r p o s e , or i n 

- some bank l e g a l l y d e s i g n a t e d as a d e p o s i t o r y f o r 
such f u n d s . However, the t r e a s u r e r o f s t a t e s h a l l 
i n v e s t , u n l e s s o t h e r w i s e p r o v i d e d , any of the p u b l i c 
funds not c u r r e n t l y needed f o r o p e r a t i n g expenses 
i n U n i t e d S t a t e s government bonds and c e r t i f i c a t e s , 
p r o v i d i n g s u i t a b l e i s s u e s are a v a i l a b l e ; or make 
time d e p o s i t s o f such funds i n banks as p r o v i d e d 
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i n c h a p t e r ^53 arid r e c e i v e time c e r t i f i c a t e s of 
d e p o s i t t h e r e f o r . With r e s p e c t to any time d e p o s i t s 
t h a t the s t a t e t r e a s u r e r may p l a c e w i t h any de­
p o s i t o r y , i t s h a l l be h i s p o l i c y to p l a c e w i t h 
such d e p o s i t o r y an amount of demand d e p o s i t s equal 
to at l e a s t ten p e r c e n t of such time c e r t i f i c a t e 
o f d e p o s i t money, i n s o f a r as he may be a b l e so to 
do." 

S e c t i o n *+53>l p r o v i d e s as f o l l o w s : 

"The t r e a s u r e r of s t a t e , and of each co u n t y , 
c i t y , town, and s c h o o l c o r p o r a t i o n , and each 
township c l e r k and each county r e c o r d e r , a u d i t o r , 
s h e r i f f , each c l e r k and b a i l i f f . o f the m u n i c i p a l 
c o u r t , and c l e r k of the d i s t r i c t c o u r t , and each 
s e c r e t a r y o f a s c h o o l board s h a l l d e p o s i t a l l 
funds i n t h e i r hands i n such banks as are f i r s t 
approved by the e x e c u t i v e c o u n c i l , board of 
s u p e r v i s o r s , c i t y or town c o u n c i l , board o f super­
v i s o r s , c i t y or town c o u n c i l , board of s c h o o l 
d i r e c t o r s , or township t r u s t e e s , r e s p e c t i v e l y . 
However, the t r e a s u r e r o f s t a t e s h a l l i n v e s t or 
d e p o s i t as p r o v i d e d i n s e c t i o n 4 - 5 2 . 1 0 any o f the 
p u b l i c funds not c u r r e n t l y needed f o r o p e r a t i n g 
expenses. The term 'bank' s h a l l embrace any 
c o r p o r a t i o n , f i r m , or i n d i v i d u a l engaged i n a 
g e n e r a l banking b u s i n e s s . " 

Thus, a l t h o u g h the s t a t e t r e a s u r e r i s empowered to " i n v e 
or d e p o s i t " , the l o c a l t r e a s u r e r may o n l y d e p o s i t . The chapt 
as a whole f u r t h e r r e f e r s to " d e p o s i t o r i e s " as p l a c e s where 
" d e p o s i t s " s h a l l be k e p t . 

A " d e p o s i t o r y " i s a p l a c e o f s a f e k e e p i n g or s t o r a g e . 
H u l l v. Stale« 20 O.A.L. 6 3 5 ; S t a t e v. U.S.F.&.G. « 2 5 ^ N.W. 
130, 2 1 5 Wis. 9 1 ; Commonwealth y. T i l l e y ; 2b N.E. 2d 2*+5, 306 
Mass. h-12; S t a t e v. C l a y p o o l . 2b P. 2d B b 2 . l*+5 Or. 6 l 5 ; Jone 
v. H a r r s , 263 S.W. !?70, llh Tex. 6 2 . A d e p o s i t o r i s one who 
pays money i n t o a bank to be p l a c e d to h i s c r e d i t and to be 
s u b j e c t to h i s o r d e r or check. Commonwealth y. S p o n s l o r , 16 
Pa. CC 1 1 6 ; B a s s e t t v. West Haven Bank and T r u s t Co., 165 A' 
895, 116 Conn. 609-

In the case In re E s t a t e o f WoyIan, 219 Iowa 62^ at 
page 627 the Supreme Court o f Iowa s a i d : 
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"The q u e s t i o n as to whether a p a r t i c u l a r t r a n s ­
a c t i o n between a f i d u c i a r y and a bank by which 
the f i d u c i a r y l e a v e s funds i n the bank i s a 
mere d e p o s i t or an i n v e s t m e n t , as d i s t i n g u i s h e d 
from a mere d e p o s i t has f r e q u e n t l y been b e f o r e 
t"his c o u r t . . . The c o u r t has h e l d , however, 
through a long l i n e o f d e c i s i o n s , t h a t the p l a c i n g 
o f funds i n a bank f o r c o n v e n i e n c e to be p a i d out 
on the o r d e r o f the f i d u c i a r y or r e t u r n e d to him 
on demand i s not an investment . . . ( c i t i n g c a s e s ) 
. . . On the o t h e r hand, i t has been h e l d the 
p l a c i n g of funds by a f i d u c i a r y on time d e p o s i t 
a t i n t e r e s t , where funds cannot be withdrawn u n t i l 
the e x p i r a t i o n o f a f i x e d p e r i o d o f time i s an 
investment . . . The q u e s t i o n as to whether the 
fund i s to draw i n t e r e s t i s not c o n t r o l l i n g . The 
a b s o l u t e r i g h t to withdraw the fund upon demand 
seems to be the c o n t r o l l i n g s i t u a t i o n . . ." 

You a r e , a c c o r d i n g l y , a d v i s e d t h a t the county t r e a s u r e r 
may, s u b j e c t to the s t a t u t o r y r e s t r i c t i o n s as to s e l e c t i o n of 
d e p o s i t o r i e s and r a t e of i n t e r e s t , p l a c e the p u b l i c funds i n 
q u e s t i o n on d e p o s i t at i n t e r e s t , so l o n g as the " a b s o l u t e 
r i g h t to withdraw the fund on demand" i s p r e s e r v e d i n the terms 
o f the d e p o s i t . 

Your l e t t e r a l s o submits a v a r i e t y o f q u e s t i o n s a l o n g 
the same l i n e which you r e l a y on b e h a l f of the c i t y t r e a s u r e r . 
In g e n e r a l what has been s a i d above i s e q u a l l y a p p l i c a b l e to 
a l l l o c a l governmental b o d i e s . To the e x t e n t t h a t the f o r e g o i n g 
does not answer the c i t y ' s q u e s t i o n s , I r e g r e t to p o i n t o u t , 
t h e r e i s no s t a t u t o r y channel through which o p i n i o n s of t h i s 
or your o f f i c e may p r o p e r l y be rendered to c i t y o f f i c i a l s . 
L e g i s l a t i o n to a u t h o r i z e r e n d i t i o n o f o p i n i o n s on such r e q u e s t s 
was c o n s i d e r e d i n 1 9 5 l by the 5*+th G e n e r a l Assembly but d i d 
not pass. In view of the p r o v i s i o n s o f Code s e c t i o n s 1 3 > 2 ( * 0 
and 3 3 6 . 2 ( 7 ) the o n l y proper source o f l e g a l o p i n i o n f o r c i t y 
o f f i c i a l s on most m a t t e r s i s the c i t y a t t o r n e y . O c c a s i o n a l l y 
the a c t i v i t i e s o f a c i t y or town b r i n g i t i n t o c o n t a c t w i t h 
some s t a t e department and q u e s t i o n s i n h e r i n g t h e r e i n then be­
come -of c o n c e r n to t h a t department making them p r o p e r l y s u b j e c t 
to treatment i n o p i n i o n s o f t h i s o f f i c e a t the r e q u e s t o f the 
department. Such may be the case w i t h r e s p e c t to the m a t t e r s 
not h e r e i n answered. I f such be the c a s e , the c i t y o f f i c i a l s 
should seek the a d v i c e of such a d m i n i s t r a t i v e department ( f o r 



Mr. T. K. Ford August 2 7 , 1959 

example the S t a t e A u d i t o r i f t h e i r a c c o u n t s are examined by 
h i s o f f i c e ) and he w i l l e i t h e r render them an a d m i n i s t r a t i v e 
c o n s t r u c t i o n o f law or o b t a i n our o p i n i o n . 

Very t r u l y y o u r s , 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r al 

LCA:kvr 



TAXATION peatyijgtion of records — Th©.jW^omjni*8i«n has *it«er|iy to 
.destroy aH useless' recof4lTand tax retumsy^ieh have bean In theZommissim & 
custody for at least five(5) years and arena longer of value. £ & 

August 27, m 59 

John 4. O'Connor 
Chairman 
Iowa State Tax Commission 
State Offica Building 
§as koines, Iowa 

Dear Mr. O'Connor: 

This will acknowledge re0ai.pt of your totter of Aagasfc 19, In 

which yea request Use opinion of this tteptotn&at on whether the State Tax 

Con-mission is authorized to destroy the following racord$-

193 2 Scunty Treasurer's Receipts 
1953 County Treasurer's Receipts 

1952 Individual Income Tax totems 

195© Fiduciary Tax'HeUtms 
1951 Fiduciary Tax Rattwas 
1 9 $ £ f\Mmi Jm H t̂imJS 
1953 Fidticiary Tax Returns • 

1952Hoju-asident Tax Returns 

19$3 Field Auditor1* M y $ep«rtt ( Saias Tax) 

1946-1953 Records from Accounts & Finnic® Department 
pertaining to Sales, Use and Income Tax 

Your attention is directed to Section 432.61 (3), Code of !owaU?53>, 

which pfovidas as follows* 

"The comffiisston shall have th-a power to destroy any and 
all uselass records and ail returns, sports, and cointnunications of 
any taxpayer filed with or kept by th® commission after such returns/ 
records, reports, or communications shall have Been In the custody 
of the eewiisslon for a period of not less than five years, provided, 
however/ after the accounts of any person shall have been examined 

http://re0ai.pt


Lewis a. I hit «* 2 *" Awtjust 27, 1959 

by the commission and the amount el tax and penalty due shall have 
been finally determined, then the commission may, in its discretion, 
order the destruction of any records previously filed by such taxpayer/ 
notwithstanding the fact that such records shall have been In the custody 
of the commission for a period lass than five years. Such reeerds and 
documents shall be destroyed in such manner as shall he prescribed by 
the cofflinission*" 

This provision was first enacted into law by the 49th General Assembly, 

which also passed an*t is now Section 422.63 (1), Coda of Hm(19 S$J, giving 

the Commission authority to examine a taxpayer's books and records elating to any 

transactions completed not more than five (S) years prior fce such examination for the 

purpose of estimating his taxable income or rocelpis. 

At the time tihese e?evisleas were enacted, • lection- 6$4$« Of 7, <tatt of 

Iowa ( 1 W h (presently $*ctte* 422.39, €©<& IfSB), $vbifttJ*» CMiflfttait 

mthorttj to exftnta* Individual income tax returns for panoses of assessing civil and 

criminal penalties, provided that the Commission had two (2) years from the date the 

reiem was filed t& doUiftniae trregylirliies on the return and five (5) years frets tte 

date the return was due In ease ;$£ failure to file and emission from lawm, 

•o.a.$« xa. 

The S&ih @en«r*l Assembly in Chapter 210, amended Section 42.31,25 to 

pcovide for a three (3) year ŝrlod for discovering irre$»la&if $, and six (fc) years to 

determine failure to file or oi ilasian from income, The legislature, in changing Section 

432,25 in this respect, did not change Section 422,61 C3>, supra. 

the 58th Genorai Assembly further amended Section 422,25 by providing in 

Section 4 of Chapter 293, that prosecutions for Income tax evasion mast be commenced 

within six (6) years after the commission of the offense. Again, the legislature did 

net extend the provisions for the destruction of records to conform with the six; (6) year 



Lewis £ . Lint r 3 - August 27, 1959 

it is apparent that conflicts could arise in the administrate® el the tax laws 

if aii returns older than five (5) years wtrt destroyed, since the Commission, in 

certain cases, has authority to §o hack six (6) years to impose civil or criminal 

penalties. 

it is noted that the provisions contained in Section 422.61 (J), supra, and 

Section 423.23, Code, 1958, making Sec. 422.61 applicable to use tax 

records, are not mandatory. The Commission is authorised to destroy such records 

and returns as in Its discretion era of no further value. It may keep returns svhich m 

over five <S) years old where such returns are or could be of use to the toMsslen. 

Voir are advised, therefore, that the Commission may eestroy all useless 

records regardless of Esther such records have been In the Commission's custody 

for five (5) years or not. As to the income, nonresioent and fiduciary returns. It 

vwuld seem advisable in view of the change in Section 422.25, C d̂e of Jotva 11938), 

as araeaded, to retain custody for six years r#her than five (5). 

Very truly years, 

. $«ry $. $111 
Assistant Attorney General 

& $ 0 A « / b i f 



SCHOOLS: At tachment: Attachment by , County Board of E d u c a t i o n 
unde r^275.!? i s i n f u l l f o r c e and e f f e c t u n t i l f i n a l d e t e r m i n a t i o n 

August 2 6 , 1959 

Ur. Robert S. Bruner 
C a r r o l l County A t t o r n e y 
l l 8 £ W. 5 t h S t r e e t 
C a r r o l l 5 Iowa 

Dear S i r : 

T h i s i s to acknowledge r e c e i p t o f your l e t t e r o f August 
2 5 i n which you s t a t e the f o l l o w i n g : 

"On June 3 0 , 1959, the Crawford County Board o f 
E d u c a t i o n a s s i g n e d a p o r t i o n of the A s p i n w a l l 
Independent School D i s t r i c t , l y i n g w h o l l y i n 
Cr a w f o r d County, to the M a n i l l a Community School 
D i s t r i c t . T h i s was done because the A s p i n w a l l 
S c h o o l D i s t r i c t had been reduced to l e s s than f o u r 
s e c t i o n s by the r e - o r g a n i z a t i o n o f the Manning 
S c h o o l D i s t r i c t , and was done p u r p o r t e d l y under 
the p r o v i s i o n s o f S e c t i o n 2 7 5 * 1 o f the 1958 Code 
o f Iowa-

" T h i s a c t i o n by the Crawford County Board o f 
E d u c a t i o n was appealed by the C a r r o l l County 
Board o f E d u c a t i o n to the S t a t e Board o f P u b l i c 
I n s t r u c t i o n w h i c h , i n a r u l i n g d ated August 2 1 , 
1959j n u l l i f i e d the assignment. A t t o r n e y s f o r the 
C r a w f o r d County Board o f E d u c a t i o n have s t a t e d t h a t 
t h i s r u l i n g w i l l be a p p e a l e d . 

" I n the meantime, the p o r t i o n o f the A s p i n w a l l 
s c h o o l d i s t r i c t i s i n the p o s i t i o n o f b e i n g 
u n a s s i g n e d to any s c h o o l d i s t r i c t . 

"What s h o u l d be done and by whom so t h a t t h i s 
a r e a may be a f f i l i a t e d w i t h an o r g a n i z e d s c h o o l 

- d i s t r i c t , and the e d u c a t i o n a l program o f i t s s t u ­
d e n t s c o n t i n u e d w i t h o u t i n t e r r u p t i o n ? " 

In r e p l y to the q u e s t i o n propounded i n your l e t t e r , i t 
i s n e c e s s a r y to determine what e f f e c t d i d the d e c i s i o n o f the 
S t a t e Department o f P u b l i c I n s t r u c t i o n have upon the a c t i o n 
o f the Crawford County Board o f E d u c a t i o n . 



Mr. Robert S. Bruner - 2 - August 2 8 , 1959 

The Crawford County Board of E d u c a t i o n pursuant to the 
assumed a u t h o r i t y v e s t e d i n them by v i r t u e of 275-5 Code 1 9 5 8 , 
d i d a t t a c h t o another s c h o o l d i s t r i c t w h o l l y w i t h i n t h e i r 
county the t e r r i t o r y i n q u e s t i o n . The C a r r o l l County Board of 
E d u c a t i o n c o n t e s t e d t h i s attachment by v i r t u e o f 2 7 5 * 8 , Code 
195S on the grounds t h a t the t e r r i t o r y i n q u e s t i o n was i n v o l v e d 
i n a j o i n t p l a n between the two c o u n t i e s and are an a p p r i s e d 
p a r t y a c c o r d i n g l y . The S t a t e Board o f P u b l i c I n s t r u c t i o n h e l d 
t h a t the a c t i o n o f the Crawford County Board of E d u c a t i o n was 
i n v a l i d . I f the Crawford County Board o f E d u c a t i o n does i n 
f a c t a ppeal the d e c i s i o n o f the S t a t e Board, then such a d e c i s i o n 
of the S t a t e Board, then such a d e c i s i o n i s not f i n a l and 
b i n d i n g upon the p a r t i e s i n q u e s t i o n . A decree i n o r d e r to 
be f i n a l must d e c i d e and d i s p o s e o f the whole m e r i t o f the 
cause and r e s e r v e no q u e s t i o n f o r f u t u r e d e t e r m i n a t i o n , so t h a t 
i t w i l l not be n e c e s s a r y to b r i n g the cause b e f o r e the c o u r t 
f o r i t s f i n a l d e t e r m i n a t i o n . Beebe v» R u s s e l 1 19 U.S. 2 8 3 , l 5 
L. Ed 668.' 

T h e r e f o r e the d e c i s i o n o f the S t a t e Board i s not f i n a l , 
i f i n f a c t the Crawford County Board o f E d u c a t i o n a p p e a l s to 
the C o u r t s f o r f i n a l d e t e r m i n a t i o n . Thus the a c t i o n of the 
S t a t e Board has no e f f e c t upon the d e c i s i o n of the Crawford 
County Board o f E d u c a t i o n u n t i l i t i s f i n a l l y determined by the 
c o u r t . 

Thus the t e r r i t o r y i n q u e s t i o n i s s t i l l a t t a c h e d to the 
M a n i l l a Community S c h o o l D i s t r i c t u n t i l the Court makes f i n a l 
d e t e r m i n a t i o n . However, i f the Crawford County Board of Edu­
c a t i o n f a i l s to make a t i m e l y a p p e a l , then the d e c i s i o n o f the 
S t a t e Board i s f i n a l . ' 

In s u p port of the above c o n c l u s i o n , t h e r e i s a s t r i k i n g 
s i m i l a r i t y i n the b a s i c n a t u r e of t h i s a ppeal and a p p e a l s under 
S e c t i o n 2 8 5 * 1 2 , Code 1 9 5 8 , which p r o v i d e s i n p e r t i n e n t p a r t 
t o - w i t : . 

"Pending f i n a l o r d e r made by the s t a t e s u p e r i n t e n d e n t 
of p u b l i c i n s t r u c t i o n , or the d i s t r i c t c o u r t , or the 
supreme c o u r t , as the case may be, upon any appeal 

. p r o s e c u t e d to such s u p e r i n t e n d e n t or t o such c o u r t s , 
the o r d e r o f the county board o f e d u c a t i o n from 
which the appeal i s taken s h a l l be o p e r a t i v e and i n 
f u l l f o r c e and e f f e c t . " 



ulr. Robert S. Bruner - 3 - August 2 6 , 1959 

Very t r u l y y o u r s , 

THEODOR W. REHMANN, JR. 
A s s i s t a n t A t t o r n e y G e n e r a l 

TWRtkvr 



INSURANCE: Mutual B e n e f i t S o c i f t i e s — Are not s u b j e c t to 
in s u r a n c e laws, do not s e l l i n s u r a n c e , and membership s o l i c i t o r 
need not o b t a i n i n s u r a n c e agent's l i c e n s e . However, a mem­
b e r s h i p s o l i c i t o r who m i s r e p r e s e n t s membership as i n s u r a n c e 
may be s u b j e c t to p r o s e c u t i o n under Code s e c t i o n 7 1 3 • 1 • ^ 

August 3 1 , 1959 

Ur. James G. M i l a n i 
Appanoose County A t t o r n e y 
I 0 7 i West Van Buren S t r e e t 
C e n t e r v i H e , I owa 

Dear S i r : 

R e c e i p t i s acknowledged o f your l e t t e r o f August 2ci 
w i t h which you e n c l o s e d v a r i o u s p r i n t e d matter o f the "Iowa 
Benevolent A s s o c i a t i o n " . You i n q u i r e whether membership 
s o l i c i t o r s f o r such an o r g a n i z a t i o n roust be l i c e n s e d as 
in s u r a n c e a g e n t s . Your l e t t e r i s as f o l l o w s : 

"I am w r i t i n g you i n the hope t h a t you w i l l be 
a b l e to r e f e r t h i s matter t o one o f your a s s i s t ­
a n t s and he l p answer a q u e s t i o n which has been 
r a i s e d i n my o f f i c e . A iVlary C l i n k e n b e a r d o f 
C e n t e r v i l i e has been c o n t a c t e d by a group known 
as *he Iowa Benevolent A s s o c i a t i o n to s e l l mem­
b e r s h i p s i n t h i s a s s o c i a t i o n . T h i s a s s o c i a t i o n ' s 
home o f f i c e b e i n g a t 7*+05 Monroe C o u r t , Des k o i n e s 
2 2 , Iowa. Mrs. C l i n k e n b e a r d has i n q u i r e d o f me as 
to whether i t w i l l be n e c e s s a r y f o r her to be l i ­
censed as an i n s u r a n c e agent. I am e n c l o s i n g app­
l i c a t i o n s f o r membership and l i t e r a t u r e about t h i s 
a s s o c i a t i o n i n the hope t h a t you have p r e v i o u s l y 
i n v e s t i g a t e d t h i s o r g a n i z a t i o n , and w i l l be a b l e 
to t e l l me whether they come w i t h i n the meaning 
o f Chapter 5 2 2 , or whether t h i s a s s o c i a t i o n would 
be c o n s i d e r e d a mutual or f r a t e r n a l b e n e f i c i a r y 
a s s o c i a t i o n . 

" i r e a l i z e t h i s i s not much to go on, but I hope 
p o s s i b l y t h i s q u e s t i o n had come up b e f o r e , and t h a t 
I was not awara of the r u l i n g . " 

-From an e x a m i n a t i o n o f the p r i n t e d m a t e r i a l i t appears 
the Mlowa Benevo l e n t A s s o c i a t i o n " i s a mutual b e n e f i t s o c i e t y 
r a t h e r than an i n s u r a n c e company. Such s o c i e t i e s have been 
j u d i c i a l l y d e f i n e d a s , "an a g g r e g a t i o n o f i n d i v i d u a l s known 
f o r c o n v e n i e n c e by a common name" and have no su a b l e e n t i t y . 



Mr. James G. M i l a n i August 3 1 , 1959 

See 3& Am. J u r . , Mutual B e n e f i t S o c i e t i e s , § 7* L e g i s l a t i o n 
to r e g u l a t e such s o c i e t i e s was i n t r o d u c e d i n both the 5 7 t h 
and 5&th G e n e r a l A s s e m b l i e s but not e n a c t e d . Such s o c i e t i e s 
a r e , u n f o r t u n a t e l y , not w i t h i n the scope o f r e g u l a t i o n o f the 
i n s u r a n c e laws. They do not a f f o r d i n s u r a n c e but merely the 
promise to "pass the h a t " among the o t h e r members, i f t h e r e 
a r e any, s h o u l d the paid-up member m«et h i s demise. The 
membership s o l i c i t o r , t h e r e f o r e , need not be l i c e n s e d as an 
i n s u r a n c e agent f o r the reason t h a t what he s e l l s i s not 
i n s u r a n c e . See S t a t e ex r e l Kuble y. C a p i t o l C i t y B e n e f i t 
A s s ' n . t 2 3 7 Iowa 3^3? 3 7 0 ? 3 7 5• However, j f he r e p r e s e n t s what 
he s e l l s t o i be i n s u r a n c e and o b t a i n s the payment of money by 
such r e p r e s e n t a t i o n s i t would seem such a c t would be s u f f i c i e n t 
to make out a case under s e c t i o n 7 1 3 * 1» Code l 9 5 o -

Very t r u l y y o u r s , 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 

LCA.kvr 
c c : Insurance Commissioner 



Coon Tf^S 
Ceawfa^ef^eefe-; Treasurer—Duty under^321.4.6, Code 1958. 

When application i s made to the .County Treasurer f o r a 
new c e r t i f i c a t e of t i t l e and r e g i s t r a t i o n card, the l e g i s l a t i v e 
d i r e c t i v e to forthwith issue same does not mean instanter but 
as soon as by reasonable exertion, confined to the object, i t 
may be accomplished. £ Jt^^j, &^ f>**k ̂  

August 31, 1959 

Mr. D. M. Statton 
Commissioner 
Department of Public Safety 
L O C A L 

Dear S i r : 

Receipt i s acknowledged of your l o t t e r under date of 
August 19, 1959, reading as follows: 

"lour opinion i s r e s p e c t f u l l y requested on the 
following s i t u a t i o n ! 

"An in d i v i d u a l must have a c e r t i f i c a t e of t i t l e 
and r e g i s t r a t i o n i n his name before he can secure 
a refund on a dismantled vehicle. 
ttAn ind i v i d u a l makes application f o r c e r t i f i c a t e 
of t i t l e and r e g i s t r a t i o n shortly before closing 
time on the l a s t day of the quarter f o r which he 
i s e n t i t l e d to a refund. For t h i s reason the 
County Treasurer i s unable to process the applica­
t i o n f o r t i t l e and r e g i s t r a t i o n on that date. 

"With reference to Section 321.4-6, Code of Iowa, 
1958, i s the County Treasurer required by law to 
issue a c e r t i f i c a t e of t i t l e and r e g i s t r a t i o n on 
the date of application assuming that due to 
circumstances the processing of the application 
cannot be made i n the normal course of d a i l y 
operations of his o f f i c e ? " 

In reply thereto: 

Section 321.46, Code of Iowa 1958, i n pertinent part 
reads as follows: 

n » * » » »# 

"Upon f i l i n g the application f o r a r e g i s t r a t i o n 
transfer and a new t i t l e , the applicant s h a l l 
pay a fee of seventy-five cents. The cougtv 
treasurer, i f s a t i s f i e d of the genuineness and 

5 ^ - 4^ 111 
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regularity of the application and that the appli­
cant has complied with a l l the requirements of 
this chapter, shall forthwith issue a new certificate 
of t i t l e and registration card to the purchaser or 
transferee and shall forward the necessary copies 
to the department on the date of issuance, as 
prescribed in section 321.24." 
(ibiphasis added). 

You will note from the statute aforegoing that the county 
treasurer, when such treasurer is satisfied of the genuineness 
and regularity of the application, and that the applicant has 
complied with a l l requirements of chapter 321 pertaining thereto, 
shall forthwith issue a new certificate of ti t l e and registration 
card to the purchaser or transferee. 

I am of the opinion that the directive of the legislature 
directing the treasurer to forthwith issue a new certificate of 
t i t l e and registration card does not mean instanter. Forthwith 
as used in Section 321.46,'Code of Iowa, 1958, has a relative 
meaning to be construed as meaning within a reasonable time. In 
other words as soon as by reasonable exertion, confined to the 
object, i t may be accomplished. The word must be given a reasonable 
construction. 

I am of the further opinion that the word forthwith as used 
in the statute, supra means in the ordinary course of the business 
of the office of the county treasurer. 

Therefore, your question is answered in the negative. 

Very truly yours, 

CHP:jml 
CARL H. PESCH 
Assistant Attorney General 



TAXATION. Homestead Tax Credit— Where applicant owns house on January 1, 
and prior to July 1, acquires the realty underlying bouse, the.County/Board of 

Supervisors, upon a finding that applicant meets statutory requirements, Is authorized 
to allow homestead tax credit to the property. (&)^*jL*%t€t*u k s&eA*-^ 4 

4 
September 1, 1959 

Charles H. Scholz 
Mahaska County Attorney 
Lacey Block Building 
115 North Market Street 
Qskaloosa, Iowa 

Dear Mr* Scholz: 

I hereby acknowledge receipt of your letters of July 27, and August 22, 

in which you request the opinion of this department In the following matter: 

HA was the owner of a dwelling house constructed prior 
to January 1, 1959 upon real estate In which A owned only a 

( leasehold interest and the dwelling house was, therefore, as­
sessed by the Mahaska County Assessor for the year 1959 as 
personal property. About June 10, 1959, after the Mahaska 
County Board of Review had completed its work and had finally 
adjourned, fee title to the real estate upon which the dwelling 
house is situated was conveyed to A. Thereafter, and prior 
to June 30, 1959, A made application far a homestead exemp­
tion as applied to the real estate and the dwelling house, stating 
in his application that he was then occupying the property as his 
homestead, was the owner thereof and expected to so occupy said 
real estate for at least six months during 1959, and requested 
the County Assessor and the County Auditor to correct the assess­
ment of the dwelling house so as to assess It as real estate and 
buildings located thereon, rather than as personal property, so as 
to become entitled to the homestead exemption thereon. 

"The County Board of Review having finally adjourned, 
does the County Assessor or the County Auditor have authority 
to correct the assessment as requested, and under such clreuro-

' stances, does the County Board of Supervisors have authority 
to allow the homestead exemption applied for?11 

('•-' According to the facts set forth, "A" owned the house In January 1, 1959, 

but did not own the real property at that time, further, he acquired the real property 
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on which the house was situated prior to the time he made application for the 

homestead credit. The principal question involved is whether the fact that "A" did 

not own the realty on January 1/ the assessment date, is a sufficient factor to deprive 

the property of the homestead credit. 

The homestead credit is a credit to the homestead rather than to the owner 

thereof, Ahrweiler vs. Board, 226 Iowa 229, 283 N. V/. 889; Eystnk vs. Board, 

229 Iowa 1240, 296 N. w. 376. In order that the homestead receive the benefit 

of the credit, it is necessary that the owner meet the requirements set forth by the 

statute, it would seem under the facts presented that "A" meets the requirements of 

Chapter 425, Code of Iowa (1958), (Homestead Tax Credit Act), in that he has 

made timely application and designation as required by Section 425.2, Code (1958), 

and qualifies as an owner under Section 425.11 <2), Cade (1958). 

The fact that "A" did not own the real property on January 1, i.e., assessment 

date, will not deprive the property of the homestead credit since the credit Is to the 

property and is to be applied on the real property taxes assessed against the property, 

1942A.Q.0. 160. 

The question arises as to which party Is entitled to receive the economic benefit 

of the homestead credit in this situation. This would depend entirely upon the agreement of 

the parties with regard to the payment of the 1959 real property taxes payable in 1960. 

Your letter also asks whether the County Assessor or County Auditor has authority 

to correct the assessment of the building from personal property to real property. Section 

428.4, Code of Iowa (1933), provides that personal property is to be taxed each year 

in the name of the owner on January 1. In the present situation, the house was properly 

taxed as personal property in view of the fact that there wits a divided ownership of the 
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realty and building on the assessment day. The January 1, date is determinative 

of the ownership and nature of the property. If then, the property is personal on the 

assessment day, no authority would exist either in the Assessor or the Auditor to 

change the assessment in this respect. 

In.view of the above discussion, the fact that no authority exists in the 

Auditor or Assessor to change the nature of the property from personal to real on the 

assessment roll, would seem of no significance in determining whether the homestead 

credit should be allowed or disallowed. 

You are, therefore, advised that it is the opinion of this office under the facts 

above set out that the County Board of Supervisors is authorized to allow H A V claim 

for a homestead tax credit. 

Very truly yours, 

Richard J . Brinkman 
Special Assistant Attorney General 

RJB/WWR/bjf 



The bank a c t i n g as t r u s t o e of property under a t r u s t agroement 
or w i l l , #0 exempt from the p r o v i s i o n of Chapter 1 1 7 , Code 1 9 5 6 , and 
broker's l i c e n s e i s not r e q u i r e d i n s o f a r " a s sale or lease t h e r e o f , i s 
concerned, ( X fi.U^ f/S/Sf) 

September 3» 1 9 5 9 

Mr. E a r l A. H a r t , D i r e c t o r 
Iowa Real E s t a t e Commission 
B U I L j I it G 
Bear E a r l : 

This w i l l acknowledge r e c e i p t of yours of the -7th u l t . i n 
which you s t a t e d the f o l l o w i n g : 

"We a t t a c h hereto copy of a l e t t e r r e c e i v e d 
today from the F i r s t N a t i o n a l Bank of Dubuque 
which i s s e l f explanatory. 
An o p i n i o n i s r e s p e c t f u l l y requested as to 
whether or not t h i s case would come under 
the exemotion provided i n Subsection M- of 
S e c t i o n 1 1 7 . 7 C h a p t e r 1 1 7 , Code of Iowa 1 9 5 3 . 
Please note S e c t i o n 1 1 7 . 6 . 

Your prompt cooperation i n t h i s master would 
be g r e a t l y appreciated." 

The copy of l e t t e r r e f e r r e d to i n your l e t t e r f o l l o w s : 
"Thank you f o r your prompt r e p l y cover­
in g our ques t i o n s regarding broker's l i c ­
ense . 
We would l i k e to know f u r t h e r i f ~he corn-
m i s s i o n has a r u l i n g covering the l i c e n s e r e ­
quirement of property held i n t r u s t . The 
t i t l e of the property would be i n the name 
of the bank as Trustee and the compensation 
xtfould be only the general compensation out­
l i n e d i n the t r u s t agreement. 

I t i s not our p r a c t i c e or i n t e n t i o n to act 
as an agent f o r the management, sal&, or lease 
of property f o r compensation other whan out­
l i n e d above." 
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I n r e p l y t h e r e t o , I wou^d advise you as f o l l o w s : I t would 
appear from the foregoing that the bank i s a named t r u s t e e under 
a t r u s t agreement or w i l l , of property i n the t r u s t and, there­
f o r e , the a c t i v i t i e s of the bank as t r u s t e e i n regard to the s a l e , 
exchange, purchase or otherwise of any r e a l l e s t a t e i n the t r u s t 
i s exempt from the p r o v i s i o n s of Chapter 1 1 7 , Code of Iowa 1 9 5 b 1 , 

S'eccion 1 1 7 . 7 ? Subsection provides t h i s exemption: 
"Acts, excluded from- p r o v i s i o n s . The 
p r o v i s i o n s of t h i s chapter s h a l l not 
a]3ply to the s a l e , exchange, purchase, 
r e n t a l , or a d v e r t i s i n g of any r e a l 
es t a t e i n any of the f o l l o w i n g cases: 
li .;: -jfi ifi Jfi 

uh. The acts of one while a c t i n g as a 
r e c e i v e r 1 , t r u s t e e i n bankruptcy, a d m i n i s t r ­
a t o r , executor, guardian, or under court 
order ow while a c t i n g under a u t h o r i t y of 
a deed of t r u s t , t r u s t agreement, or w i l l . " 

Very t r u l y yours, 

OSCAR .STRAUSS 
F i r s t A s s i s t a n t Attorney General 

OS:MKS 
E n c l . 



COUNTIES: Vacanci es -- S o l d i e r s / ^ r e f e r e n c e not a p p l i c a b l e t o 
f i l l i n g vacancy i n e l e c t i v e o f f i c e o f county s u p e r v i s o r . 

September 3, 1959 

Mr. A. F. Draheim, J r _ 

W r i g h t County A t t o r n e y 

C l a r i o n , Iowa 

Dear S i r : 

R e c e i p t i s acknowledged o f yo u r s o f August 31 as f o l ­
lows: 

" T h i s o f f i c e i s u r g e n t l y r e q u e s t i n g an A t t o r n e y 
G e n e r a l ' s o p i n i o n r e l a t i v e t o tfie f o l l o w i n g m a t t e r : 

FACTS: A member o f the Board o f S u p e r v i s o r s deceased. 
As p r o v i d e d by law, the County A u d i t o r , C l e r k 
and R e c o r d e r a p p o i n t an e l e c t o r o f the County 
t o f i l l the vacancy. 

QUERY: Does such appointment come w i t h i n the p u r v i e w 
o f the S o l d i e r ' s P r e f e r e n c e Law, Iowa Code 
Chapter 70 (19 5 8 ) ? " 

In answer t h e r e t o i t i s p o i n t e d o u t t h a t Chapter 70 
o f the Code, by i t s terms, a p p l i e s t o the f i l l i n g o f ap­
p o i n t i v e p l a c e s and p o s i t i o n s . i t i s el e m e n t a r y t h a t the 
o f f i c e o f county s u p e r v i s o r i s not a p p o i n t i v e but e l e c t i v e . 
The mere f a c t that a vacancy i n an e l e c t i v e o f f i c e may be 
t e m p o r a r i l y f i l l e d by appointment does not a l t e r the 
e l e c t i v e c h a r a c t e r o f the o f f i c e . You a r e a c c o r d i n g l y 
a d v i s e d t h a t the S o l d i e r s P r e f e r e n c e Lav/ shows on i t s f a c e 
t h a t i t was never i n t e n d e d t o a p p l y t o f i l l i n g v a c a n c i e s 
i n e l e c t i v e o f f i c e s . 

Y ours v e r y t r u l y , 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y General 

LCA:mmbA 



•1^-eW*|-^tW*^^WS -'Re g u l a r F u l l - T i m e 
r n p l o y m e n t - C r i t e r i a f o'r ' detiermi ni ng when an employee 

r e t i r e d under |PERS i s e n t i t l e d to r e c e i v e a monthly r e t i r e ­
ment ̂ a l i ™ ^ when^re-em^loyed^ (SUx^ Sykdtf. 

September 3 , 1959 

Mr. Henry E. C a r t e r 
V i ce-Chairman 
Iowa Employment S e c u r i t y Commission 
1 1 2 - 1 1 6 E l e v e n t h S t r e e t 
Des Moines 6 , Iowa 

Re: F i l e No. GC7-DGA-dl 

Dear S i r : 

T h i s w i l l acknowledge y o u r s o f June 30? i n which you 
submit the f o l l o w i n g : 

"The Iowa Employment S e c u r i t y Commission r e s ­
p e c t f u l l y r e q u e s t s your o p i n i o n w i t h r e s p e c t to 
c e r t a i n phases o f a d m i n i s t r a t i o n o f Code s e c ­
t i o n 97B.1+S as amended by House F i l e 23? A c t s 
of the 5 S t h General Assembly. 

"The o r i g i n a l Act p r o v i d e s t h a t should a r e ­
t i r e d member o f the Iowa P u b l i c Employees' 
R e t i r e m e n t System be at any time i n r e g u l a r 
f u l l - t i m e employment a f t e r h i s r e t i r e m e n t , h i s 
r e t i r e m e n t a l l o w a n c e payments s h a l l cease as 
lon g as he remains i n s e r v i c e . The amendment 
t h e r e t o r e a d s : 

'However, such re-employment s h a l l not be 
reg a r d e d as f u l l - t i m e employment u n t i l such 
member has earned i n exce s s of $ 1 , 2 0 0 from 
such re-employment d u r i n g any c a l e n d a r y e a r . ' 

" S p e c i f i c a l l y , an o p i n i o n i s sought on the f o l l o w i n g 
p o i n t s : 

" 1 . A p p l i c a t i o n of the amendment f o r the l a s t 
- s i x months of 1959-

" 2 Are b e n e f i t s p a y a b l e to a r e t i r e d member f o r 
the month d u r i n g which he exceeded the $ 1 , 2 0 0 
e a r n i n g s l i m i t ? 

" 3 Is a r e t i r e d member i n ' f u l l - t i m e Employ­
ment' f o r the remainder o f a c a l end'ar.year a f t e r 
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he has earned i n exce s s o f $ 1 , 2 0 0 , even though 
he may not have had f u r t h e r employment or e a r n -
i ngs? 

"h- | f a r e t i r e d member who has exceeded the 
$ 1 , 2 0 0 e a r n i n g s l i m i t i n one year c o n t i n u e s h i s 
employment w i t h o u t break i n t o the next y e a r , i s 
he e n t i t l e d to r e c e i v e r e t i r e m e n t b e n e f i t s d u r i n g 
the second year u n t i l he has earned i n excess o f 
$ 1 , 2 0 0 i n the second y e a r ? " 

S e c t i o n 97B .*+8, 1958 Code o f Iowa, as amended by Chapter 
l l 5 j A c t s o f the 5 8 t h G e n e r a l Assembly reads as f o l l o w s : 

" A n y t h i n g i n t h i s c h a p t e r to the c o n t r a r y n o t w i t h ­
s t a n d i n g , should a r e t i r e d member be a t any time 
i n r e g u l a r f u l l - t i m e employment a f t e r h i s r e t i r e ­
ment under any of the p r o v i s i o n s o f t h i s c h a p t e r , 
h i s r e t i r e m e n t a l l o w a n c e payments under t h i s 
c h a p t e r s h a l l cease as lon g as he remains i n s e r ­
v i c e . (However, such re-employment s h a l l not be 
regarded as f u l l - t i m e employment u n t i l such member 
has earned i n excess o f t w e l v e hundred d o l l a r s 
( $ 1 2 0 0 - 0 0 ) from such re-employment d u r i n g any 
c a l e n d a r y e a r . ) Upon any l a t e r r e t i r e m e n t under 
any o f the p r o v i s i o n s o f t h i s c h a p t e r such member 
s h a l l r e c e i v e a r e t i r e m e n t a l l o w a n c e based upon 
( 1 ) c o n t r i b u t i o n s , i f any, under t h i s c h a p t e r , of 
the member and h i s employer on h i s b e h a l f due to 
h i s s e r v i c e w h i l e a member d u r i n g h i s p e r i o d o f 
re-employment, p l u s ( 2 ) the amount o f h i s r e t i r e ­
ment a l l o w a n c e payable p r i o r to h i s re-employment, 
i n c r e a s e d on an a c t u a r i a l b a s i s f o r the p e r i o d 
between h i s date o f re-employment and h i s date of 
l a t e r r e t i r e m e n t " (The sentence i n b r a c k e t s was 
added by Chapter l l 5 , A c t s o f the 5 8 t h G e n e r a l 
A s s e m b l y ) . 

House F i l e 2 3 , the Act which added the amendment, a t t a c h e d 
t h i s e x p l a n a t i o n : 

" T h i s amendment would c l a r i f y the Code so t h a t 
p u b l i c employees who have r e t i r e d c o u l d r e t u r n 
t o work and c o n t i n u e to r e c e i v e t h e i r r e t i r e m e n t 
b e n e f i t s p r o v i d i n g they do not earn i n exce s s of 
$ 1 0 0 . 0 0 per month The c u r r e n t i n t e r p r e t a t i o n of 
the b i l l f o r f e i t s r e t i r e m e n t b e n e f i t s i f e a r n i n g s 
are i n exce s s of $ 6 6 . 6 7 per month 

T h i s would make the P u b l i c Employees' R e t i r e m e n t 
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System r e g u l a t i o n s i m i l a r to F e d e r a l S o c i a l 
S e c u r i t y " 

The o r i g i n a l b i l l p r o v i d e d t h a t any time an employee was 
i n s e r v i c e covered by the Iowa P u b l i c Employees' R e t i r e m e n t 
System and earned i n exce s s of one hundred d o l l a r s ( $ 1 0 0 , 0 0 ) 
per month i n s a i d s e r v i c e , a f t e r h i s r e t i r e m e n t , h i s b e n e f i t s 
s h ould cease The wording would have made the Iowa P u b l i c 
Employees' R e t i r e m e n t System somewhat s i m i l a r to F e d e r a l 
S o c i a l S e c u r i t y . However, the b i l l was amended to i t s p r e s e n t 
form b e f o r e enactment, s t a t i n g t h a t no b e n e f i t s would be p a i d 
to a person i n --f u 11-t i me employment, and d e f i n i n g f u l l - t i m e 
employment as s e r v i c e a f t e r a member has earned i n excess o f 
$ 1 2 0 0 . 0 0 i n a c a l e n d a r y e a r . T h i s i n t e r p r e t a t i o n does not 
make IPERS s i m i l a r to S o c i a l S e c u r i t y . 

The p e r t i n e n t p r o v i s i o n of the S o c i a l S e c u r i t y law i s 
T i t l e J+2, s e c t i o n t r 0 3 ( b ) : " D e d u c t i o n s , i n such amounts and 
at such time or times as the S e c r e t a r y s h a l l d e t e r m i n e , s h a l l 
be made from any payment or payments under t h i s subchapter to 
which an i n d i v i d u a l i s e n t i t l e d , u n t i l the t o t a l of such de­
d u c t i o n s e q u a l s such i n d i v i d u a l ' s b e n e f i t or b e n e f i t s under 
s e c t i o n M32 of t h i s t i t l e f o r any month — 

( l ) i n which such i n d i v i d u a l i s under the age of 
seventy-two and f o r which month he i s charged 
w i t h any e a r n i n g s under the p r o v i s i o n s o f sub­
s e c t i o n ( e ) of t h i s s e c t i o n ? . . 

(e) For the purposes o f s u b s e c t i o n s (b) and (c) of t h i s 
s e c t i o n — 

( 1 ) . - -
( 2 ) I f an i n d i v i d u a l ' s e a r n i n g s f o r a t a x a b l e year 
of t w e l v e months a r e i n exce s s o f $ 1 , 2 0 0 , the amount 
of h i s e a r n i n g s i n excess of $ 1 , 2 0 0 s h a l l be charged 
to months as f o l l o w s : The f i r s t $80 o f such e x c e s s 
s h a l l be charged to the f i r s t month of such t a x a b l e 
y e a r , and the b a l a n c e , i f any, o f such e x c e s s s h a l l 
be charged a t the r a t e o f $ 8 0 per month to each 
s u c c e e d i n g month i n such year to which such c h a r g i n g 
i s not p r o h i b i t e d by the l a s t sentence o f t h i s p a r a -

, g r a p h , u n t i l a l l o f such b a l a n c e has been a p p l i e d . 
I f an i n d i v i d u a l ' s e a r n i n g s f o r a t a x a b l e year of 
l e s s than t w e l v e months are more than the product 
of $ 1 0 0 times the number of months i n such y e a r , 
the amount of such e a r n i n g s i n e x c e s s o f such product 
s h a l l be charged to months as f o l l o w s : The f i r s t 
$80 o f such e x c e s s s h a l l be charged to the f i r s t 
month o f such t a x a b l e y e a r , and the b a l a n c e , i f any, 
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s h a l l be charged at the r a t e of $ o 0 per month to 
each s u c c e e d i n g month i n such year to which such 
c h a r g i n g i s not p r o h i b i t e d by the l a s t sentence 
o f t h i s p a r a g r a p h , u n t i l a l l of such b a l a n c e has 
been a p p 1 i ed . - - " 

O b v i o u s l y , the amendment of s e c t i o n 9 7 B . 1 + 8 , 195S Iowa 
Code, by Chapter 115» A c t s of the 5 6 t h G e n e r a l Assembly, does 
not make the Iowa P u b l i c Employees' R e t i r e m e n t System s i m i l a r 
to S o c i a l S e c u r i t y . It i s i m p o s s i b l e to i n t e r p r e t s e c t i o n 
97B M i , 1958 Code of Iowa, as amended, i n the same manner as 
the F e d e r a l S o c i a l S e c u r i t y law, because they are not s i m i l a r 
or even a p p r o x i m a t e l y s i m i l a r . T h e r e f o r e , the s t a t u t e must 
be c o n s t r u e d a c c o r d i n g to i t s p l a i n and o r d i n a r y meaning, and, 
because o f i t s purpose, i t must be c o n s t r u e d l i b e r a l l y i n 
f a v o r o f those s e e k i n g i t s b e n e f i t s - B v ers v. iowa Employment 
S e c u r i t y Commission, 2^7 Iowa 8 3 0 , 76 N•W. 2 d 892 ( 1 9 5 6 ) . 

The S t a t e of W i s c o n s i n has a s t a t u t e somewhat s i m i l a r to 
Iowa's, S e c t i o n 6 6 , 9 0 6 (*+) , W i s c o n s i n S t a t u t e s Annotated. 
However, the W i s c o n s i n s t a t u t e s p e l l s out more e x p l i c i t l y i t s 
a d m i n i s t r a t i v e a p p l i c a t i o n I t p r o v i d e s t h a t any person r e ­
c e i v i n g an a n n u i t y who r e - e n t e r s s e r v i c e s h a l l have h i s a n n u i t y 
t e r m i n a t e d as of the end o f the month p r i o r to which he r e c e i v e d 
t o t a l e a r n i n g s i n excess of $ 1 , 2 0 0 i n any c a l e n d a r y e a r . I t 
a l s o s t a t e s t h a t the a n n u i t y s h a l l not be so t e r m i n a t e d u n t i l 
e a r n i n g s exceed $ 1 , 2 0 0 i n any c a l e n d a r y e a r . Upon subsequent 
r e t i r e m e n t , the a n n u i t y i s began a f t e r a l a p s e o f a p e r i o d 
f o l l o w i n g the t e r m i n a t i o n date of h i s p r e v i o u s a n n u i t y equal 
to the a g g r e g a t e of one month f o r each f u l l $ 2 0 0 o f e a r n i n g s 
r e c e i v e d i n the month i n which the $ 1 , 2 0 0 l i m i t a t i o n was exceeded, 

The Iowa s t a t u t e , o f c o u r s e , i s not so e x p l i c i t . As 
h e r e i n b e f o r e s t a t e d , the Iowa s t a t u t e can o n l y be c o n s t r u e d 
a c c o r d i n g to the p l a i n and o r d i n a r y meaning o f i t s words. On 
t h a t b a s i s , and the a p p l i c a t i o n , where p o s s i b l e , o f c i t e d 
a u t h o r i t y , your q u e s t i o n s are answered as f o l l o w s : 

Q u e s t i o n 1 , " A p p l i c a t i o n of the amendment f o r the l a s t 
s i x months o f 1 9 5 9 " 

N a t u r a l l y , the amendment became e f f e c t i v e J u l y *+th, and 
must be a p p l i e d a f t e r t h a t date Payment or s u s p e n s i o n o f 
b e n e f i t s p r e v i o u s to t h a t date are not a f f e c t e d by the amend­
ment. However, f o r the purposes of computing the time when 
an employee has earned, i n excess of $ 1 , 2 0 0 and i s thus i n " f u l l -
time employment", e a r n i n g s from January 1 s t must be counted 
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The amendment s t a t e s f u l l time employment i s employment 
wherein a employee has earned i n e x c e s s o f $ 1 , 2 0 0 " d u r i n g 
any c a l e n d a r y e a r , " "The words ' c a l e n d a r y e a r ' have a r e c o g ­
n i z e d meaning, namely, the p e r i o d from January 1 s t to and 
i n c l u d i n g December 3 1 s t , " A p p l i c a t i o n o f T i t l e Guarantee & 
T r u s t Company, 183 M i s c . ^ 9 0 , 4-d N.Y.S. 2 d 3 7 ^ , 3 7 5 

Q u e s t i o n 2 "Are b e n e f i t s p a y a b l e to a r e t i r e d member 
f o r the month d u r i n g which he exceeded the $ 1 , 2 0 0 e a r n i n g s 
l i m i t ? " 

R e t i r e m e n t a l l o w a n c e s payments are made on a monthly b a s i s , 
97B j 1958 Code of Iowa. Payments cease when a r e t i r e d 
member i s i n r e g u l a r f u l l - t i m e employment T h e r e f o r e , no pay­
ments s h o u l d be made to a person a t a time when t h a t person 
i s i n r e g u l a r f u l l - t i m e employment. 

Q u e s t i o n 3 - " I s a member i n ' f u l l - t i m e employment' f o r 
the remainder o f a c a l e n d a r year a f t e r he has earned i n e x c e s s 
of $ 1 , 2 0 0 , even though he may not have had f u r t h e r employment 
or e a r n i n g s . " 

The s t a t u t e makes i t c l e a r t h a t a person i s i n " f u l l -
time employment" as soon as he has earned i n e x c e s s of $ 1 , 2 0 0 
d u r i n g any c a l e n d a r y e a r . S i n c e t h e r e are no e x c e p t i o n s 
p r o v i d e d , once a person has earned i n e x c e s s 0^ $ 1 , 2 0 0 d u r i n g 
any c a l e n d a r y e a r , he i s i n " f u l l - t i m e employment" f o r a l l 
of t h a t c a l e n d a r y e a r . 

However, the s t a t u t e p r o v i d e s t h a t payment of the r e t i r e ­
ment a l l o w a n c e s h a l l cease when a person i s i n " r e g u l a r f u l l -
time employment" as Ion;? as he remains i n s e r v i c e . When the 
person i s no l o n g e r i n s e r v i c e , he may be p a i d the r e t i r e m e n t 
a l l o w a n c e even though he may have been i n " f u l l - t i m e employ­
ment" d u r i n g t h a t same c a l e n d a r y e a r , 

" S e r v i c e " i s d e f i n e d by 9 7 8 A l ( l 0 ) , 1958 Code of Iowa, 
i n t hese terms: 

" ' S e r v i c e ' means u n i n t e r r u p t e d s e r v i c e under t h i s 
, c h a p t e r by anyemployee from the date he l a s t e n t e r e d 

employment of the employer u n t i l the date h i s employ­
ment s h a l l be t e r m i n a t e d by d e a t h , r e t i r e m e n t , r e s i g ­
n a t i o n or d i s c h a r g e ; . . . " 

Q u e s t i o n k. " I f a r e t i r e d member who has exceeded the 
$ 1 , 2 0 0 e a r n i n g s l i m i t i n one year c o n t i n u e s h i s employment 



\ 
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w i t h o u t break i n t o the next y e a r , i s he e n t i t l e d to r e ­
c e i v e r e t i r e m e n t b e n e f i t s d u r i n g the second year u n t i l he 
has earned i n excess o f $ 1 , 2 0 0 i n the second y e a r ? " 

A r e t i r e d member i s e n t i t l e d to r e c e i v e r e t i r e m e n t b e n e f i t s 
d u r i n g any c a l e n d a r year u n t i l he has earned i n exce s s o f $ 1 , 2 0 0 
d u r i n g t h a t c a l e n d a r y e a r . S e c t i o n 97B-*+B, as amended, i s 
u n e q u i v o c a l . I t s t a t e s t h a t a r e t i r e d member i s not i n " r e g u l a r 
f u l l - t i m e employment" u n t i l he has earned i n excess of $ 1 , 2 0 0 
i n any c a l e n d a r y e a r . Mo e x c e p t i o n s a re made f o r e a r n i n g s i n 
p r e v i o u s y e a r s . 

Yours very t r u l y , 

FRANK CRAIG 
A s s i s t a n t A t t o r n e y G e n e r a l 

F C r k v r 



COUNTIES 
A s s e s s o r ' s S a l a r y -- The s a l a r y o f the county a s s e s s o r f o r the 

year 1959 i s s u b j e c t to the budget r e q u i r e m e n t s of Chapter W , Code 
of 1958, and such s a l a r y i s not s u b j e c t t o change d u r i n g the a s s e s s o r 1 

term e x c e p t as the s a l a r y might be i n c r e a s e d to exceed the s a l a r y of 
the county aud i t o r . [Jfi^^ £ JasitJJJ*, J* ; VtfSVj 

S7"'?-/f September 8, 1S53 

Mr. Glenn D. S a r s f i e l d 
S t a t e C o m p t r o l l e r 
S t a t e House 

A t t e n t i o n : Mr. Rex W i l d e r 

Oear S i r : 

R e f e r e n c e i s here made t o the l e t t e r a d d r e s s e d t o you 

by the County A s s e s s o r , o f T i p t o n , Iowa, d a t e d September k, 1959, 

i n w hich he s u b m i t t e d : 

" A t the Cedar County budget h e a r i n g on J u l y ]k, 1959, 
the county c o n f e r e n c e s e t the a s s e s s o r ' s s a l a r y i n the 
f o l l o w i n g manner: Quote from the m i n u t e s : 

'The s a l a r y o f the a s s e s s o r was t a k e n up. Mr. 
B u s c h i n g s t a t e d t h a t he was a s k i n g f o r an i n c r e a s e 
o f $500 per y e a r . At t h i s time the v a r i o u s b o d i e s 
r e t i r e d t o s e p a r a t e chambers t o caucus. A f t e r some 
d i s c u s s i o n , i t was moved by Mr. Baciius and seconded by 
Mr. P e l z e r t h a t H. L. B u s c h i n g be p a i d $^300 per year 
an i n c r e a s e o f $300, s a i d s a l a r y t o be r e t r o a c t i v e t o 
J u l y **, 1959, and t h a t Mr. B u s c h i n g c o u l d e x p e c t a 
p o s s i b l e r a i s e i n 1961. M o t i o n c a r r i e d . * 

S t a t e a u d i t o r , Ray F l e t c h e r , has a d v i s e d me t o a s k the 
s t a t e c o m p t r o l l e r i f the c o n f e r e n c e , by r e s o l u t i o n , can 
t r a n s f e r w i t h i n the budget from f i e l d m e n ' s s a l a r y appro­
p r i a t i o n t o a s s e s s o r ' s s a l a r y a p p r o p r i a t i o n t o take c a r e 
o f t h i s i n c r e a s e i n the a s s e s s o r ' s s a l a r y . S i n c e the 1959 
budget i s $17,975 and the e x p e c t e d e x p e n d i t u r e s w i l l be 
a p p r o x i m a t e l y $36,500 f o r the y e a r 1959, t h e r e w i l l be a 
b a l a n c e o f $1^75." 

In r e p l y t h e r e t o I a d v i s e as f o l l o w s : 

K I n s o f a r a s an i n c r e a s e i n the s a l a r y o f the county 

a s s e s s o r , t o be r e t r o a c t i v e t o J u l y k, 1959, i s concerned, I 

would a d v i s e t h a t the s a l a r y o f the county a s s e s s o r f o r the y e a r 

3959 i s s u b j e c t t o the budget r e q u i r e m e n t s o f Chapter kk], Code 
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o f 1358, and under the o p i n i o n o f t h i s department, i s not s u b j e c t 

t o change d u r i n g the term, e x c e p t as the s a l a r y might be i n c r e a s e d 

by the. board t o exceed the s a l a r y o f the county a u d i t o r . (See 

O p i n i o n s o f the A t t o r n e y General a p p e a r i n g i n the Report f o r 1350, 

page 130, and i n the Report f o r 1952, page 32.) 

2. The budget adopted i n J u l y 1359, under t h e p r o v i s i o n s o f 

Chapter 231, Code o f 1958, o p e r a t i v e i n the year I960, would be 

i n e f f e c t i v e t o a u t h o r i z e t h i s i n c r e a s e . And i n s o f a r as i n c r e a s i n g 

the s a l a r y o f the county a s s e s s o r , a f t e r the s a l a r y has been f i x e d 

i n the annual budget, S e c t i o n 16, o f Chapter 291, A c t s o f the 58th 

General Assembly, among o t h e r p r o v i s i o n s , p r o v i d e s t h i s : 

"The a s s e s s o r s h a l l not i s s u e r e q u i s i t i o n s so as t o i n c r e a s e 
the t o t a l e x p e n d i t u r e s budgeted f o r the o p e r a t i o n o f the a s ­
s e s s o r ' s o f f i c e . However, f o r purposes o f promoting o p e r a ­
t i o n a l e f f i c i e n c y , the a s s e s s o r s h a l l have a u t h o r i t y t o t r a n s ­
f e r funds budgeted f o r s p e c i f i c items f o r the o p e r a t i o n o f 
the a s s e s s o r ' s o f f i c e from one unexpended b a l a n c e t o a n o t h e r ; 
such t r a n s f e r s h a l l not be made so as t o i n c r e a s e the t o t a l 
amount budgeted f o r the o p e r a t i o n o f the o f f i c e o f a s s e s s o r , 
and no funds s h a l l be used t o i n c r e a s e the s a l a r y o f the 
a s s e s s o r o r the s a l a r i e s o f permanent deputy a s s e s s o r s . " 

A c c o r d i n g l y , the budgetary amount o f the s a l a r y o f the 

a s s e s s o r may not be i n c r e a s e d , nor funds used t o i n c r e a s e t h a t 

s a l a r y . 

Very t r u l y y o u r s , 

0S:mmh** 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y General 



COUNTIES: 
A s s e s s o r ' s Pay P e r i o d -- Where the term o f the county a s s e s s o r 

does not e x p i r e u n t i l J anuary 1, I960, h i s s a l a r y may not be i n c r e a s e d 
f o r the year 1959 because such s a l a r y i s c o n t r o l l e d by C h a t t e l ' kk 1, 
Code o f 1958, and i s not s u b j e c t t o change d u r i n g the term e x c e p t the 
s a l a r y may be i n c r e a s e d i n e x c e s s o f the s a l a r y of the county a u d i t o r . 
(5fti^u^o ^ ULh^t(it>(Ut^tJ ?/$/&y) September 8, 1959 

Mr. Chet 6. A k e r s 
A u d i t o r o f S t a t e 
L O C A L 

A t t e n t i o n : E a r l C. Hollovjay 
S u p e r v i s o r o f County A u d i t s 

Dear S i r : 

T h i s w i l l acknowledge r e c e i p t o f y o u r s o f the 24^(1 a l t . 

i n w hich you submit the f o l l o w i n g : 
"We found i n one o f the c o u n t i e s the c o n f e r e n c e board 
r a i s e d the s a l a r y o f t h e county a s s e s s o r , $1,000.00 t o be 
e f f e c t i v e the k day o f August, 1959, however the term does 
not e x p i r e u n t i l January 1, I960. 
3 ,As we u n d e r s t a n d the new law as found i n Chapter 291 o f 
the 1958 G.A., the s a l a r y Is no l o n g e r based on the term 
b u t can be s e t each y e a r when th© budget i s approved by 
the c o n f e r e n c e b o a r d , not l a t e r than J u l y I f o r the ensu­
i n g y e a r . I f the s a l a r y can be changed i n the m i d d l e o f 
the y e a r then the budget would be o f ito v a l u e as the c u r ­
r e n t budget might not be l a r g e enough t o pay the r a i s e 
i n s a l a r y . 

"The q u e s t i o n i s , can the c o n f e r e n c e board change the 
s a l a r y o f the county a s s e s s o r i n the m i d d l e o f any y e a r . " 

In r e p l y t h e r e t o i would a d v i s e as f o l l o w s : 

The new law, Chapter 291 o f tho 1958 General Assembly., 

i n s o f a r as f i x i n g the s a l a r y o f county a s s e s s o r s i s con­

c e r n e d , Is e f f e c t i v e as t o s a l a r i e s f i x e d by the budget f o r 

the y e a r I960. The s a l a r y o f the a s s e s s o r for. the y e a r 1959 

I s c o n t r o l l e d by Chapter ^ 1 , Code o f 1958, under which the 

s a l a r y o f the county a s s e s s o r i s f i x e d f o r the term, ( s u b j e c t 

o n l y t o the power o f the Board o f S u p e r v i s o r s t o f i x the s a l a r y 
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i n e x c e s s o f the s a l a r y o f the county a u d i t o r ) , and i s not sub­

j e c t t o change d u r i n g the term. (See O p i n i o n s o f the A t t o r n e y 

General a p p e a r i n g In the R e p o r t f o r 1350, page 180, and i n the 

Report f o r 1352, page 32.) 

In *%a.t view, t h e r e f o r e , the i n c r e a s e i n the s a l a r y o f 

the county a s s e s s o r of one thousand d o l l a r s , t o be e f f e c t i v e on 

the bth day o f August, 1359, Is i n e f f e c t i v e and the i n c r e a s e i s 

u n a u t h o r i z e d . 

Y o u r s v e r y t r u l y , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y General 



WELFARE: Legal s e t t l e m e n t - - U n d e r Code s e c t i o n 2 3 0 . 6 as 
made a p p l i c a b l e to p a t i e n t s i n the Woodward h o s p i t a l by 
Code s e c t i o n 2 2 3 - 7 d e t e r m i n a t i o n of l e g a l s e t t l e m e n t i s f o r 
t h e > a r d of C o n t r o l . ( fij^ t tfau^Jd, &J. d*. > 9//6/&) 

September 16, 1959 

Mrs- Ina Barewald 
D i r e c t o r o f R e l i e f 
Cedar County R e l i e f Department 
Court House 
T i p t o n , Iowa 

Dear Madamj 

Your l a t t e r o f September 11 has been r e f e r r e d to me by 
the A t t o r n e y G e n e r a l f o r answer. You i n q u i r e c o n c e r n i n g 
the l e g a l s e t t l e m e n t o f a c e r t a i n f a m i l y who have made 
f r e q u e n t moves from county to county and p a r t i c u l a r l y as 
to t h a t o f a minor member of the f a m i l y who was a d m i t t e d 
to the Woodward h o s p i t a l f o r the m e n t a l l y r e t a r d e d w h i l e 
most o f the f a m i l y r e s i d e d i n Cedar County. However your 
l e t t e r i n d i c a t e s the f a m i l y has moved q u i t e f r e q u e n t l y a n d ? 

i n your o p i n i o n , l e g a l s e t t l e m e n t might e x i s t i n e i t h e r o f 
two c o u n t i e s o t h e r than Cedar County. You request an o p i n i o n 
as to l e g a l s e t t l e m e n t and you p a r t i c u l a r l y r e f e r to s u b s e c t i o n 
h o f Code s e c t i o n 2 5 2 . l 6 . The p r o v i s i o n to which you r e f e r 
r eads as f o l l o w s : 

" k-. A m a r r i e d woman has the s e t t l e m e n t o f her 
husband, i f he has one i n t h i s s t a t e ; i f n o t , 
o r i f she l i v e s a p a r t from or i s abandoned by 
him, she may a c q u i r e a s e t t l e m e n t as i f she 
were u n m a r r i e d . Any s e t t l e m e n t which the w i f e 
bad at t h a time o f her m a r r i a g e may a t her e l e c ­
t i o n be resumed upon the death o f her husband, 
or i f she be d i v o r c e d or abandoned by him, i f 
both s e t t l e m e n t s wero i n t h i s s t a t e . " 

However, your l e t t e r a l s o i n d i c a t e s t h a t a l t h o u g h the 
minor i n q u e s t i o n r e s i d e d w i t h h i s mother p r i o r to b e i n g ad­
m i t t e d to Woodward as a mental r e t a r d a t e , h i s f a t h e r i s l i v i n g , 
the p a r e n t s h a v i n g been d i v o r c e d . I t thus appears s u b s e c t i o n 
5 of Code s e c t i o n 2 5 2 . 1 6 may be more r e l e v a n t to the q u e s t i o n 
o f l e g a l s e t t l e m e n t than the p r o v i s i o n to which you r e f e r . 
S u b s e c t i o n 5 reads as f o l l o w s : 
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M 5 - L e g i t i m a t e minor c h i l d r e n t a k e the s e t t l e ­
ment of t h e i r f a t h e r , i f t h e r e be one, i f n o t , 
then t h a t o f the mother. 

I t i s an elementary r u l e o f the law o f d o m e s t i c r e l a t i o n s 
t h a t a d i v o r c e t e r m i n a t e s o n l y the r e l a t i o n s h i p o f husband 
and w i f e and not t h a t o f p a r e n t and c h i l d . Your i n q u i r y , t h e r e ­
f o r e , does not i n c l u d e s u f f i c i e n t f a c t s upon which to base a 
c o n c l u s i o n . I t , t h e r e f o r e , becomes an item o f p a r t i n e n t i n ­
q u i r y whether the d i v o r c e d e cree a c t u a l l y a w a r d e d 8custody to 
the mother. In t h i s c o n n a c t i o n see 19^+2 Report o f the A t t o r n e y 
G e n e r a l at page 127* F u r t h e r see the o p i n i o n at page 181 o f 
the same r e p o r t . 

However, s i n c e the minor w i t h whom your i n q u i r y i s con­
cerned i s i n an i n s t i t u t i o n governed by the Board of C o n t r o l , 
i n i t i a l d e t e r m i n a t i o n of l e g a l s e t t l e m e n t , i n the l a s t a n a l y s i s 
a f a c t q u e s t i o n i t s e l f , i s a m a tter f o r t h a t Board under the 
p r o v i s i o n s o f Code s e c t i o n 2 3 0 . 6 as made a p p l i c a b l e to p a t i e n t s 
at the Woodward H o s p i t a l f o r the m e n t a l l y r e t a r d e d by Code 
s e c t i o n 2 2 3 « 7 « I t i s t h e r e f o r e suggested t h a t a f t e r f u r t h e r 
i n v e s t i g a t i o n o f the f a c t s i n the l i g h t o f Code s e c t i o n 2 5 2 - 1 6 
( 5 ) you communicate a l l of the a v a i l a b l e f a c t s and your i n q u i r y 
d i r e c t l y to the Board of C o n t r o l f o r d e t e r m i n a t i o n under the 
quoted s e c t i o n . 

Very t r u l y y o u r s , 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 

LCA:k vr 



WORKMEN'S COMPENSATION: I n j u r y t o C o u n t y employee — 
A c c o r d i n g t o C o d e , S e c t i o n 8 5 * 2 , t h e c o m p e n s a t i o n p r o v i d e d by 
Code C h a p t e r 8 5 i s " e x c l u s i v e " . (Qjulot f^a<UfiJru&Aj -^UAJJi. 

f/f/Sf) # ST-9-2Z: 

S e p t e m b e r 9 , 1959 

Mr. Jay J . Hasbrouck 
G u t h r i e County A t t o r n e y 
G u t h r i e C e n t e r , Iowa 

A t t n : R. Y. T a y l o r 

Dear S i r : 

R e c e i p t i s acknowledged of your l e t t e r o f September 6 
as f o l l o w s : 

"An employee o f a G u t h r i e County road crew p l a c e d 
h i s hand upon a County d r a g l i n e b e i n g o p e r a t e d by 
another County employee and i n s t a n t p r i o r to the 
tim e the boom of the d r a g l i n e a c c i d e n t a l l y touched 
a h i g h v o l t a g e l i n e . By reason o f b e i n g b a d l y 

> burned, the f i r s t employee l a t e r l o s t h i s hand by 
amp u t a t i o n and i n c u r r e d m e d i c a l and h o s p i t a l b i l l 
i n a sum i n excess of $3200.00 

"The County had i n s u r a n c e i n the form o f workmans 
co m p e n s a t i o n , i n the t o t a l l i a b i l i t y sum o f $ 2 5 0 0.00 
which has been f u l l y expended, l e a v i n g a bal a n c e 
of m e d i c a l and h o s p i t a l b i l l s unpaid of a p p r o x i m a t e l y 
$700.00. 

"In view of the r e c e n t d e c i s i o n s on County l i a b i l i t y 
i n such m a t t e r s , the County i s d e s i r o u s o f d e t e r ­
m i n i n g whether or not t h e r e i s l i a b i l i t y upon the 
County f o r damages h e r e i n and, i f so, what i s the 
pro p e r p r o c e d u r e f o r assuming and p a y i n g the ba l a n c e 
o f such damages w i t h o u t Court a c t i o n and judgment by 
the i n j u r e d employee." 

In view o f your statement t h a t workmen's compensation has 
been p a i d , i t i s my u n d e r s t a n d i n g t h a t your q u e s t i o n i n t e n d s 
to r e f e r to t o r t l i a b i l i t y o t h e r and a p a r t from workmen*s 
compensation l i a b i l i t y . The answer to t h i s q u e s t i o n appears 
d i r e c t l y f u r n i s h e d by use of the word " e x c l u s i v e " i n s e c t i o n 
8 5-2, Code of Iowa, which p r o v i d e s : 
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"Where the s t a t e , c o u n t y , m u n i c i p a l c o r p o r a t i o n , 
s c h o o l d i s t r i c t , or c i t y under any form of g o v e r n ­
ment i s the employer, the p r o v i s i o n s o f t h i s chap­
t e r f o r the payment of compensation and amount t h e r e ­
o f f o r an i n j u r y s u s t a i n e d by an employee of such 
employer s h a l l be e x c l u s i v e , c ompulsory, and o b l i g a ­
t o r y upon both employer and employee, except as 
o t h e r w i s e p r o v i d e d i n s e c t i o n b5-l«" 

To l i k e e f f e c t see S h j r k e v v. Keokuk County. 2 2 5 Iowa 
1159 and, o f more r e c e n t v i n t a g e , S t u c k e r v. Muscatine County, 
67 N.W. 2 d ^ 5 2 r e l a t i v e to the governmental immunity from 
l i a b i l i t y o f c o u n t i e s . A l s o see Wittmer y. L e t t s , BO N.W. 2 d 
5 6 l which h o l d s a county may be sued i n t o r t o n l v i n connec­
t i o n w i t h i t s p ropr j e t a r y f u n c t i o n s . 

Very t r u l y y o u r s , 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y General 

LCA:kvr 



HIGHWAYS: S e c o n d a r y Roads -- C o u n t y ^ B o a r d s o f „,S"uper v i so r s 
have no j u r i s d i c t i o n t o e s t a b l i s h i n s i d e c i t y l i m i t s . 

ft si-9-as 

September 9 , 1959 

Mr. Robert W. B u r d e t t e 
Decatur County A t t o r n e y 
Box 6 l 
Leon, Iowa 

Dear S i r : 

Your l e t t e r of September 8 has been r e f e r r e d to me f o r 
answer. |n i t you d e s c r i b e a s i t u a t i o n i n which i t i s 
d e s i r e d to p r o v i d e a means of i n g r e s s and e g r e s s from a 
l a n d l o c k e d farm. You i n d i c a t e t h a t your County Board of 
S u p e r v i s o r s i s w i l l i n g to e s t a b l i s h a road but t h a t the l o c a ­
t i o n of such road would be i n s i d e the c o r p o r a t e l i m i t s o f 
Davis C i t y . You i n q u i r e as to the a u t h o r i t y of your Board of 
S u p e r v i s o r s to e s t a b l i s h such a road w i t h i n the c o r p o r a t e 
l i m i t s . 

The j u r i s d i c t i o n of the Board of S u p e r v i s o r s i s c i r c u m ­
s c r i b e d by s e c t i o n 3 0 6 . 3 ? Code 1 9 5 8 , as f o l l o w s : 

" J u r i s d i c t i o n and c o n t r o l over the highways of 
the s t a t e are hereby v e s t e d i n and imposed on 
. . . the county board o f s u p e r v i s o r s as to 
secondary roads w i t h i n t h e i r r e s p e c t i v e c o u n t i e s 

~T\." (Emphasis s u p p l i e d ) 

"Secondary r o a d s " are d e f i n e d i n s e c t i o n 3 0 6 . 2 , Code 1958 
as f o l l o w s : 

"The term 'secondary roads' . . . s h a l l i n c l u d e 
a l l p u b l i c highways o u t s i d e of c i t i e s and towns, 
except p r i m a r y roads and s t a t e park and i n s t i t u ­
t i o n a l r o a d s . " (Emphasis s u p p l i e d ) 

The quoted s e c t i o n s thus p r o v i d e t h a t County Boards of 
S u p e r v i s o r s have no j u r i s d i c t i o n to e s t a b l i s h roads i n s i d e 
c i t y 1imi t s . 
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V e r y t r u l y y o u r s , 

LEONARD C . A B E L S 
A s s i s t a n t A t t o r n e y G e n e r a l 

L C A : k v r 



• SCHOOLS s Reorganization 
Chapter 192, A c t s o f the 58th G.A., amending Chapter- 21b., 
Code 1958, i s an i n t e g r a l p a r t o f the r e o r g a n i z a t i o n laws. 
A n o n h i g h - s c h o o l d i s t r i c t can p e t i t i o n o n l y once f o r ad­
m i s s i o n i n a c o n t i g u o u s h i g h s c h o o l d i s t r i c t under Chapter. 
192, A c t s o f the 58th G.A., i n the absence of a m a t e r i a ^ 
change i n condk f e J # ^ j B q 4 V » 4$&#-M "fc U^^fj^f] Syfe/ (dtk 

Mr. J . C, Wrig h t 
S u p e r i n t e n d e n t o f P u b l i c I n s t r u c t i o n 
S t a t e O f f i c e B u i l d i n g 
L O C A L 

Dear S i r : 

T h i s i s t o acknowledge r e c e i p t o f your l e t t e r s o f August 14 
and September 2 i n which you asked s e v e r a l q u e s t i o n s c o n c e r n i n g 
Chapter 192, A c t s o f the 58th G.A. The q u e s t i o n s asked a r e as 
f o l l o w s : 

" 1 . Does the requirement o f 300 persons as s e t f o r t h i n 
S e c t i o n 275.3 a p p l y t o Senate F i l e 336 ( C h a p t e r 192, 
A c t s o f the 58th G.A.)? 

"2. Is the above-named s t a t u t o r y law t o be i n t e r p r e t e d as 
an i n t e g r a l p a r t of Chapter 275, Code o f Iowa 1958, 
o r as an i s o l a t e d u n i t ? 

"3. Is i t p o s s i b l e f o r a n o n h i g h - s c h o o l d i s t r i c t t o 
r e p e t i t i v e l y p e t i t i o n a c o n t i g u o u s h i g h - s c h o o l d i s ­
t r i c t f o r a d m i s s i o n under t h e above s t a t u t e a f t e r 
h a v i n g been once r e j e c t e d ? 

nkc i s a s i m u l t a n e o u s f i l i n g o f p e t i t i o n s under the above-
named s t a t u t e p o s s i b l e , and i f so, i s . i t p o s s i b l e t o 
l e g a l l y merge two n o n h i g h - s c h o o l d i s t r i c t s s i m u l t a n e o u s l y 
w i t h a c o n t i g u o u s h i g h - s c h o o l d i s t r i c t ? " 

In r e p l y t h e r e t o we a d v i s e as f o l l o w s : 

The o n l y method o f s c h o o l r e o r g a n i z a t i o n p r o v i d e d i n the Code 
of Iowa i s found i n Chapter 275. Chapter 275, Code 1958, was amend­
ed by Chapter 192, A c t s o f the 58th G.A, by a d d i n g an e n t i r e l y new 
s e c t i o n t o t h e c h a p t e r . The new s e c t i o n p r o v i d e s an a l t e r n a t i v e 
method o f r e o r g a n i z i n g under Chapter 275, Code 1958, which i s second­
a r y t o the p r o c e d u r e s e t f o r t h i n S e c t i o n s 275.12 t o 275.23, Code 1958„ 

The amendment was an a d d i t i o n t o t h e e x i s t i n g c h a p t e r and i n 
no way r e p e a l e d any o f the f o r e g o i n g p r o v i s i o n s . An a d d i t i o n t o a 
s t a t u t e i s t o be c o n s t r u e d as though i t were a p a r t o f t h e s t a t u t e 
when t h e s t a t u t e was o r i g i n a l l y e n a c t e d . E i s b r o w v. P e e r i n g Imple­
ment Co., 233 Iowa 380, 9 N.W. 2d 378. I t i s quote c l e a r t h a t the 

http://is.it
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amendment was an a d d i t i o n because Chapter 192, S e c t i o n 1, A c t s o f 
the 53th G.A., p r o v i d e s t o w i t : 

"Amend c h a p t e r two hundred s e v e n t y - f i v e (275), Code 
1958, by a d d i n g the f o l l o w i n g new s e c t i o n : " (Emphasis 
o u r s ) 

In d e t e r m i n i n g the meaning o f Chapter 192, A c t s o f the 5 8 t h 
G.A., the amending s e c t i o n must be c o n s i d e r e d i n the l i g h t o f the 
whole c h a p t e r and e v e r y s e c t i o n t h e r e i n . Spencer P u b l i sh ing Co. 
v. C i t y o f Spencer, Iowa , 92 N.W. 2d 633. The a p p l i c a -
b l l i t y o f Chapter 192, A c t s of the 58th G.A., i s l i m i t e d by S e c t i o n 
1 t h e r e o f w h i c h p r o v i d e s i n p e r t i n e n t p a r t : 

" i n a d d i t i o n t o the p r o c e d u r e s e t f o r t h i n s e c t i o n s two 
hundred s e v e n t y - f i v e - p o i n t t w e l v e (275.12) to two hund­
red s e v e n t y - f i v e p o i n t t w e n t y - t h r e e (275.23) i n c l u s i v e , 
r e l a t i n g t o t h e r e o r g a n i z a t i o n o f a proposed s c h o o l d i s ­
t r i c t , a s c h o o l d i s t r i c t not o p e r a t i n g a h i g h s c h o o l t h a t 
i s c o n t i g u o u s to a h i g h - s c h o o l d i s t r i c t may merge w i t h 
s a i d h i g h - s c h o o l d i s t r i c t . . ." 

Thus t h i s a c t i s o n l y a p p l i c a b l e when: 

1. A s c h o o l d i s t r i c t i s not o p e r a t i n g a h i g h s c h o o l 
2. The a b s o r b i n g d i s t r i c t o p e r a t e s a h i g h s c h o o l 
3. The two d i s t r i c t s a r e c o n t i g u o u s . 

In a d d i t i o n t o the s p e c i f i c p r o v i s i o n s s e t out by Chapter 192, 
A c t s o f the 58th G.A., t h e r e remains t h e g e n e r a l p r o v i s i o n on the 
minimum s t a n d a r d s f o r r e o r g a n i z a t i o n found In S e c t i o n 275.3, Code 
1958, which p r o v i d e s t o w i t : 

"No new s c h o o l d i s t r i c t s h a l l be planned by a county board 
o f e d u c a t i o n nor s h a l l any p r o p o s a l f o r c r e a t i o n o r e n l a r g e ­
ment o f any s c h o o l d i s t r i c t be approved by a county board 
o f e d u c a t i o n o r s u b m i t t e d t o e l e c t o r s u n l e s s t h e r e r e s i d e 
w i t h i n the proposed l i m i t s o f such d i s t r i c t a t l e a s t t h r e e 
hundred persons o f s c h o o l age who were e n t a i l e d i n p u b l i c 
s c h o o l s i n the p r e c e d i n g s c h o o l y e a r . P r o v i d e d , however, 
t h a t the s t a t e s u p e r i n t e n d e n t o f p u b l i c i n s t r u c t i o n s h a l l 
have a u t h o r i t y t o g r a n t p e r m i s s i o n t o a c o u n t y board t o 
approve the the f o r m a t i o n or enlargement o f a s c h o o l d i s ­
t r i c t c o n t a i n i n g a 16,ver s c h o o l p o p u l a t i o n than above p r o ­
v i d e d on the w r i t t e n r e q u e s t o f such county board o f edu­
c a t i o n i f such r e q u e s t i s accompanied by e v i d e n c e t e n d i n g 
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to show t h a t s p a r s i t y of p o p u l a t i o n , n a t u r a l b a r r i e r s 
o r o t h e r good reason makes i t i m p r a c t i c a b l e to meet 
s a i d s c h o o l p o p u l a t i o n r e q u i r e m e n t . " 
Under S e c t i o n 275.3, Code 1958, i t i s mandatory t h a t the p r o ­

v i s i o n s of t h i s s e c t i o n be c o m p l i e d w i t h and can be m o d i f i e d o n l y 
as p r o v i d e d i n the s a i d s e c t i o n . O.A.G., March 7, 1958. In an 
O p i n i o n o f the A t t o r n e y General i n June 11, 1957, i t was p o i n t e d 
out t h a t the mandatory p r e r e q u i s i t e to e f f e c t u a t e a r e o r g a n i z a t i o n 
must comply w i t h the p r o v i s i o n of S e c t i o n 275.3, Code 1958. The 
l e g i s l a t i v e mandate i s c l e a r l y s e t o u t i n S e c t i o n 275.9, Code 1958, 
which p r o v i d e s i n p e r t i n e n t p a r t : 

• * • 

"The p r o v l s ions of s e c t i o n s 275.1 t o 275.5, i n c l u s i v e 
r e l a t i n g t o s t u d i e s , s u r v e y s , h e a r i n g s , and a d o p t i o n o f 
county p l a n s s h a l l c o n s t i t u t e a mandatory p r e r e q u i s i t e 
t o the e f f e c t u a t i o n o f any p r o p o s a l f o r d i s t r i c t bound­
a r y change. I t s h a l l be the mandatory dut y of the county 
board o r j o i n t c o u n t y boards t o d i s m i s s the p e t i t i o n i f 
the above p r o v i s i o n s a r e not c o m p l i e d w i t h f u l l y . " 

There i s n o t h i n g i n Chapter 192, A c t s o f the 58th G.A., which 
m o d i f i e s o r r e p e a l s the g e n e r a l p r o v i s i o n s o f S e c t i o n s 275.1 t o 
275.5 i n c l u s i v e , Code 1958. The c o n t r a r y was i n t e n d e d , because i f 
the merger f a i l s as p r o v i d e d i n Chapter 192, A c t s o f the 58th G.A., 
the method of r e o r g a n i z i n g as p r o v i d e d i n S e c t i o n 275.12 i s s t i l l 
a v a i l a b l e t o t h e s c h o o l d i s t r i c t s by the w o r d i n g i n Chapter 192, 
S e c t i o n 1, s u b s e c t i o n 3, which p r o v i d e s i n p e r t i n e n t p a r t : 

" . . . t o e f f e c t s a i d merger i t s h a l l be n e c e s s a r y to 
proceed as p r o v i d e d i n s e c t i o n two hundred s e v e n t y - f i v e 
p o i n t t w e l v e ( 2 7 5 . 1 2 ) . " 

T h e r e f o r e , the answer t o the f i r s t and second q u e s t i o n s , i s , 
the r e q u i r e m e n t s as s e t f o r t h i n S e c t i o n 275.3, Code 1958, do a p p l y 
t o a merger under Chapter 192, A c t s o f t h e 58th G.A., because i t 
must be c o n s i d e r e d i n the l i g h t o f the whole c h a p t e r as though the 
amendment was passed w i t h the o r i g i n a l a c t . 

In o r d e r t o answer the t h i r d q u e s t i o n , I t w i l l be n e c e s s a r y t o 
r e v i e w the p r o c e d u r a l s t e p s needed i n e f f e c t i n g the s a i d merger. 
Chapter 192, S e c t i o n 1, S u b s e c t i o n 1, A c t s o f the 58th G.A., p r o v i d e s 

"(1) A p e t i t i o n s i g n e d by a t l e a s t twenty p e r c e n t (20%) 
o f the q u a l i f i e d v o t e r s o f such s c h o o l d i s t r i c t not o p e r a t i n g 
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a h i g h s c h o o l , p r o p o s i n g t h a t s a i d d i s t r i c t be I n c l u d e d 
i n s a i d h i g h s c h o o l d i s t r i c t , s h a l l be f i l e d w i t h the 
c o u n t y s u p e r i n t e n d e n t o f t h e c o u n t y which has j u r i s d i c ­
t i o n o v e r the h i g h s c h o o l d i s t r i c t and a d u p l i c a t e copy 
w i t h the s c h o o l board of the h i g h s c h o o l d i s t r i c t . " 

C hapter 192, S e c t i o n 1, S u b s e c t i o n 2, A c t s o f the 58th G.A., 
p r o v i d e s : 

" ( 2 ) The s c h o o l board o f t h e h i g h s c h o o l d i s t r i c t i n ­
v o l v e d s h a l l , a f t e r the f i l i n g o f s a i d p e t i t i o n , t a k e 
a c t i o n a t the next r e g u l a r board m e e t i n g o r a s p e c i a l 
m e e t i n g c a l l e d f o r t h a t purpose, a g r e e i n g o r r e f u s i n g 
t o a c c e p t s a i d s c h o o l d i s t r i c t not o p e r a t i n g a h i g h 
s c h o o l i n t o s a i d h i g h s c h o o l d i s t r i c t and f i l i n g a 
r e c o r d o f such a c t i o n w i t h s a i d c o u n t y s u p e r i n t e n d e n t . " 

Chapter 192, S e c t i o n 1, S u b s e c t i o n 3, A c t s o f the 58th G.A., 
p r o v i d e s : 

"(3) I f the s a i d s c h o o l board of the h i g h s c h o o l d i s ­
t r i c t a g r e e s t o a c c e p t s a i d s c h o o l d i s t r i c t not o p e r a t i n g 
a h i g h s c h o o l , s a i d county board s h a l l approve o r d i s ­
approve s a i d merger p r o p o s a l . The county s u p e r i n t e n d e n t 
s h a l l f i x a time and p l a c e f o r f i l i n g o b j e c t i o n s , cause 
one n o t i c e t h e r e o f to be p u b l i s h e d at l e a s t ten (10) days 
p r i o r t h e r e t o i n a newspaper p u b l i s h e d w i t h i n the h i g h 
s c h o o l d i s t r i c t o r i f none i s p u b l i s h e d t h e r e i n then i n a 
newspaper of g e n e r a l c i r c u l a t i o n i n t h e h i g h s c h o o l d i s ­
t r i c t ; and i n the event of the f i l i n g p r i o r t o s a i d t i m e 
o f a p e t i t i o n s i g n e d by v o t e r s i n the h i g h s c h o o l d i s t r i c t 
i n v o l v e d equal i n number t o a t l e a s t twenty p e r c e n t (20%) 
o f the number of e l i g l b l e v o t e r s o r f o u r hundred (400) 
v o t e r s , w h i c h e v e r i s the s m a l l e r number o b j e c t i n g t o such 
board a c t i o n , the e n t i r e a c t i o n s h a l l be v o i d and i n o r d e r 
to e f f e c t s a i d merger i t s h a l l be n e c e s s a r y t o proceed as 
p r o v i d e d i n s e c t i o n two hundred s e v e n t h - f i v e p o i n t t w e l v e 
(275.12). In case of a c o n t r o v e r s y over county p l a n s which 
would a f f e c t a proposed merger, s a i d merger must have the 
a p p r o v a l o f the s t a t e board o f p u b l i c i n s t r u c t i o n which 
d e c i s i o n s h a l l be f i n a l and no f u r t h e r a c t i o n s h a l l be taken 
u n t i l such a p p r o v a l i s g r a n t e d . Any county board of e d u c a t i o n 
a f f e c t e d o r e i t h e r l o c a l board of e d u c a t i o n i n v o l v e d may sub­
m i t the c o n t r o v e r s y t o the s t a t e department of p u b l i c i n s t r u c ­
t i o n w i t h i n t e n (10) days a f t e r the d e c i s i o n o f the county board 
o r county boards o f e d u c a t i o n . " 

In o r d e r t o i n i t i a t e the merger, a p e t i t i o n as p r o v i d e d i n Chapt 
192, S e c t i o n 1, S u b s e c t i o n 1 must be f i l e d w i t h t h e p r o p e r county 
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s u p e r i n t e n d e n t and the s c h o o l board of the h i g h s c h o o l d i s t r i c t . 
The s c h o o l board of the h i g h s c h o o l d i s t r i c t s h a l l a t the n e x t 
r e g u l a r o r s p e c i a l board meeting approve o r d i s a p p r o v e the p e t i t i o n . 
I f the s c h o o l board approves the p e t i t i o n , then the m a t t e r has t o 
be s u b m i t t e d t o the County Board of E d u c a t i o n f o r t h e i r a p p r o v a l o r 
d i s a p p r o v a l . If the County Board o f E d u c a t i o n approves the merger 
p r o p o s a l , t a k i n g i n t o c o n s i d e r a t i o n a l l the p r o v i s i o n s of Chapter 
275, Code 1958, as they a r e a p p l i c a b l e t o the merger, the County 
S u p e r i n t e n d e n t must s e t a d a t e f o r f i l i n g o b j e c t i o n s as p r o v i d e d i n 
Chapter 192, S e c t i o n 1, S u b s e c t i o n 3, A c t s o f the 58th G.A. I f 
p r i o r t o the d a t e s e t f o r h e a r i n g the o b j e c t i o n s , p e t i t i o n i s s i g n e d 
by the p r e r e q u i s i t e number o f v o t e r s o b j e c t i n g t o the a c t i o n of the 
County Board o f E d u c a t i o n , the e n t i r e a c t i o n i s v o i d . 

The e f f e c t o f p e t i t i o n f i l e d by the v o t e r s o f the h i g h s c h o o l 
d i s t r i c t o b j e c t i n g t o the County Board of E d u c a t i o n a c t i o n , v o i d s 
a l l f u r t h e r a c t i o n under Chapter 192, A c t s o f the 5oth G.A. The 
nonhigh s c h o o l d i s t r i c t , i n o r d e r t o e f f e c t s a i d merger, must proceed 
under the p r o v i s i o n s as found i n S e c t i o n 275-12, et seq., Code 1958, 
and i s p r e c l u d e d from f i l i n g another p e t i t i o n under Chapter 192, A c t s 
of the 58th G.A. 

The e f f e c t o f v o i d i n g the a c t i o n of the County Board o f Educa­
t i o n p r e v e n t s the nonhigh s c h o o l d i s t r i c t f r o m f i l i n g a nother p e t i ­
t i o n under Chapter 192, A c t s of the 58th G.A., and i n o r d e r t o e f f e c t 
a merger, the nonhigh s c h o o l d i s t r i c t must then proceed under the 
p r o v i s i o n s found i n 275.12, e t seq, Code 1958. The v o t e r s of the 
h i g h s c h o o l d i s t r i c t can p r e v e n t the nonhigh s c h o o l d i s t r i c t from 
merging under Chapter 192, A c t s of the 58th G.A. 

As a r u l e , where the word " v o i d " i s used t o s e c u r e a r i g h t on 
the p u b l i c , i t w i l l "be h e l d t o mean n u l l and i n c a p a b l e o f c o n f i r m a ­
t i o n . " Van Shaack v. R o b b i n s , 36 Iowa 201. 

Whereas, the s c h o o l board o f the h i g h s c h o o l d i s t r i c t , the 
county board o f e d u c a t i o n and s t a t e board of e d u c a t i o n ( i n some 
I n s t a n c e s ) have o n l y the power t o d i s a p p r o v e the merger p r o p o s a l 
under Chapter 192, A c t s o f t h e 58th G.A., the e f f e c t o f d i s a p p r o v a l 
by any of the a f o r e s a i d boards would be f i n a l and hot s u b j e c t t o 
r e v i e w . Board o f E d u c a t i o n v. P a r k e r , 242 Iowa 1, 45 N.W. 2d 567. 
The q u e s t i o n then becomes whether such a d e c i s i o n i s r e s a d j u d i c a t a 
as t o subsequent p e t i t i o n s f i l e d by the non h i g h s c h o o l d i s t r i c t w i t h 
the same h i g h s c h o o l d i s t r i c t . 

The Supreme C o u r t o f Iowa has c o n s i s t e n t l y h e l d t h a t the p r o ­
c e d u r a l s t a t u t e s w i t h r e s p e c t t o r e o r g a n i z a t i o n a r e t o be l i b e r a l l y 
c o n s t r u e d . S t a t e ex r e l W a r r i n g t o n v. School D i s t r i c t of S t . Ansgar, 
247 Iowa 1167, 78 N.W. 2d £36. However, such c o n s t r u c t i o n must be 
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" r e a s o n a b l y done w i t h o u t v i o l e n c e t o the m a n i f e s t s p i r i t and i n t e n t 
o f the l e g i s l a t u r e . " V/a 1 I v. County Board of E d u c a t i o n , _____ Iowa 

, 86 N.W. 2d 231, c i t i n g from Ondler v. Rowe, 1 bT7~Towa"~TTl6, 
17B N.W. 32. In view o f the f o r e g o i n g d e c i s i o n s , t h e r e i s a d o c t r i n e 
t h a t an a d m i n i s t r a t i v e agency i n the absence o f a s t a t u t e can not 
r e v e r s e a p r i o r d e c i s i o n u n l e s s (1) t h e r e i s a change o f c o n d i t i o n 
subsequent t o i t s d e c i s i o n , o r (2) o t h e r c o n s i d e r a t i o n m a t e r i a l l y 
a f f e c t i n g the m e r i t s have i n t e r v e n e d . D a v i s on A d m i n i s t r a t i v e Law 
S e c t i o n 18.03, page 564, c i t i n g Spencer v. Board of Zoning Appeal's, 
141 Conn. 155, 104 A. 2d 373. A l s o see A p p l i c a t i o n of Union P a c i f ? _ _ J c 
R.R. Co., 149 Neb. 575, 31 N.W. 2d 552. Some su p p o r t of the above 
d o c t r ine can be found i n the case o f K e l l e r v. C i t y o f C o u n c i l B l u f f s 
246 Iowa 202, 66 N.W. 2d 113, which d e a l s w i t h r e z o n i n g i n which the 
Co u r t s a i d : 

"A c i t y c o u n c i l does not have the a u t h o r i t y t o amend a 
comprehensive z o n i n g law . . ." 

However, t h e Court went on t o say: 

"the g o v e r n i n g body of a m u n i c i p a l i t y may amend i t s 
z o n i n g o r d i n a n c e s any time I t deems c i r c u m s t a n c e s and 
c o n d i t i o n s w a r r a n t such a c t i o n , and such amendment i s 
v a l i d If the p r o c e d u r a l r e q u i r e m e n t s o f the s t a t u t e 
a r e f o l l o w e d . . . • ." 

T h e r e f o r e , i n answer t o the t h i r d q u e s t i o n , once a t i m e l y 
p e t i t i o n i s f i l e d by the v o t e r s i n t h e i h i g h s c h o o l d i s t r i c t o b j e c t ­
ing t o the proposed merger, the s c h o o l d i s t r i c t not m a i n t a i n i n g a 
h i g h s c h o o l i s p r e c l u d e d from f i l i n g a n o t h e r p e t i t i o n f o r a merger 
under Chapter 192, A c t s of the 58th G.A, On the o t h e r hand, i f the 
School Board o f the h i g h s c h o o l d i s t r i c t , the County Board o f Educa­
t i o n , o r the S t a t e Board d i s a p p r o v e s t h e proposed merger, then the 
s c h o o l d i s t r i c t not m a i n t a i n i n g a h i g h s c h o o l can not f i l e a nother 
p e t i t i o n f o r merger under Chapter 192, A c t s o f the 58th G.A., u n l e s s 
t h e r e has been a change i n c o n d i t i o n s , o r o t h e r c o n s i d e r a t i o n s m a t e r i -
a l l y a f f e c t i n g the m e r i t s of the merger have i n t e r v e n e d . 

The p l a n propounded by Chapter 192, A c t s of the 58th G.A., can 
i n v o l v e o n l y two s c h o o l d i s t r i c t s , t he s c h o o l d i s t r i c t m a i n t a i n i n g 
a f o u r - y e a r h i g h s c h o o l and the whole s c h o o l d i s t r i c t which w i s h e s 
t o merge w i t h I t . Only one merger a t a time can be e f f e c t u a t e d 
under. Chapter 192, A c t s o f the 58th G.A. Thus the School Board o r 
the County Board o f E d u c a t i o n can not c o n s i d e r two proposed mergers 
i n v o l v i n g the same s c h o o l d i s t r i c t which m a i n t a i n s a f o u r - y e a r h i g h 

•^.choo 1; T h i s p r i n c i p l e i s c l e a r l y s t a t e d i n S t a t e ex r e l H a r b e r t s 
v. Klemme School D i s t r i c t , 247 Iowa 48, l'l N.W.. 2d 512, i n which 
the Court s a i d : 
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" T h i s p r i n c i p l e i s not new i n law, f o r i t i s w e l l s e t t l e d 
t h a t p r i o r j u r i s d i c t i o n once o b t a i n e d i n any l e g a l p r o ­
c e e d i n g p r e v e n t s any subsequent e f f o r t t o i n t e r f e r e w i t h 
the o r d e r l y d i s p o s i t i o n under the f i r s t p r o c e e d i n g . " 

T h e r e f o r e i n answer t o your f o u r t h q u e s t i o n , i t i s not p o s s i b l e 
t o merge two nonhigh s c h o o l d i s t r i c t s s i m u l t a n e o u s l y w i t h a c o n t i g u o u s 
h i g h s c h o o l d i s t r i c t , under Chapter 192, A c t s of the 58th G.A. In 
o r d e r t o a c c o m p l i s h such a p l a n , the s c h o o l d i s t r i c t s i n v o l v e d s h o u l d 
proceed under S e c t i o n 275.12, e t seq, Code 1958. 

Very t r u l y y o u r s , 

THE0D0R W. REHMANN, JR. 
A s s i s t a n t A t t o r n e y General 

TWR-.kvr 
c c ; To Joseph S. Davis 



SCHOOLS: Textbooks — D i s p o s a l o f t e x t b o o k s by county board 
o f e d u c a t i o n i s a matter o f a d m i n i s t r a t i v e d e t e r m i n a t i o n as 
l i m i t e d by<#ection 2 7 3 • 13 ("+) • County board o f e d u c a t i o n can 

Septorab^r l 6 , 1959 

hftr. Don C* S a l i s b u r y 
J a s p e r County A t t o r n e y 
Court House 
Newton, Iowa 

Dear S i r : 

T h i s i s to acknowledge r e c e i p t o f your l e t t e r e f August 
lk which s t a t e s the f o l l o w i n g : 

"Chapter 301 and S e c t i o n 2 7 3 . 1 3 o f th© 1958 
Cod© o f Iowa provide® f o r purch a s e and s a l o o f 
t e x t books by th® County Board o f E d u c a t i o n * 
fi »» & t» 

"As s c h o o l d i s t r i c t s waro b e i n g r e o r g e n i z e d , the 
e n r o l l m e n t and th© number o f r u r a l s c h o o l s wore 
g r a d u a l l y reduced u n t i l the s c h o o l y e a r 1 9 5 7 -
1958» tn t h a t year t h e r e were f o r t y - n i n e - r u r a l 
s c h o o l s i n o p e r a t i o n , but t h a t number was reduced 
t o two r u r a l s c h o o l s i n 1 9 5 6 - 1 9 5 9 . Bocauso o f 
t h i s r a t h e r abrupt c h a n t s i n ©nroliment, the i n ­
v e n t o r i e s o f some t a x t books e r e quit© l a r ^ o and 
a r e d u c t i o n i n s a i d i n v e n t o r y i a d e s i r e d a f t h i s 
t i m e . 

" I t would be very h e l p f u l i n d e c i d i n g the manner 
o f a c c o m p l i s h i n g s a i d r a d u c t i o n i n i n v e n t o r y i f 
you c o u l d answer the f o l l o w i n g q u e s t i o n s f o r 

1, C o u l d the p r i c e s o f the books be r a d i c a l l y 
reduced so they c o u l d be s o l d f o r l i b r a r y 
o r r o f s r a n c a p u r p o s e s o r any uoe the p u r ­
c h a s e r might d e s i r e t o roako o f th^ffl? 

2. I f the books would not s e l l 9 even a t a ve r y 
reduced p r i c e , c o u l d they be g i v e n f r e e o f 
charge to the s c h o o l s i n J a s p e r County f o r 
whatever use t h ^ y c o u l d make o f sam«? 
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3 * I f e i t h e r or b o t h of the f o r e g o i n g i s p e r -
m i s s a b l e , who has the a u t h o r i t y to f i x e d t h s 
reduced p r i c e o r g i v e the books away f r e e o f 
charge? 
In o r d e r t o save the f e e p a i d to d e p o s i t o r i e s , 
c o u l d the o f f i c e o f the County S u p e r i n t e n d e n t 
o f S c h o o l s bs used as the sol© d e p o s i t o r y and 
agent f o r the sal© or g i f t o f s a i d books?" 

In r e p l y t h e r e t o wo a d v i s e you as f o l l o w s * 

I t i s fundamental t h a t t h s s c h o o l system i s a creature* o f 
s t a t u t e w i t h o n l y those powers e x p r e s s l y c o n f e r r e d by s t a t u t e 
or r e a s o n a b l y and n e c e s s a r i l y i m p l i e d as i n c i d e n t to e x e r c i s e 
o f a pow&r o r performance o f a d u t y e x p r e s s l y c o n f e r r e d or 
imposed by s t a t u t e . % y v,o,r L&ke. .^on^o, ft... .feafr.,, M %Xy» £ y M r , > 
23to lovva 2 9 N,W. 2d 21*+; I f l d . Sch. D t s t * of, Eanfaftry y. 
C h r i s t i a n s e n 2^2 Iowa $ 6 3 , Vy N.tf.. 2d 26^i L i n c o l n D i s t , vT 
ftedf j.eld D i s U 226 Iowa 2<?8* 2 0 3 N . i . B b l . I f , t h e r e f o r e , the 
county board has the power c o n c e r n i n g which you i n q u i r e , i t 
must be d e r i v e d from the e x p r e s s p r o v i s i o n o f som© s t a t u t e . 

Tba s t a t u t e s a u t h o r i z i n g the s a l e , r e n t a l , l e n d i n g or 
d i s p o s i t i o n o f bocks by the c o u n t y board a r e S e c t i o n s 2 7 3 » s 
3 0 1 . 1 6 and j O l . l ? , Code 195'3> which provid© i n . p e r t i n e n t p a r t : 

S e c t i o n 2 7 3 » 1 3 C lO p r o v i d e s ? 

".Adopt textbook© * * * f o r r u r a l s c h o o l d i s t r i c t s 
under the a d m i n i s t r a t i o n of the county s u p e r i n ­
t e n d e n t , and # * s o i l , r e n t or l o a n th^m as p r o ­
v i d e d i n S e c t i o n s 3 0 1 * 25 t o 3 0 1 . 2 0 , i n c l u s i v e , 
and s e r v e a s * * * p u r c h a s i n g agent o f books * * * 
f o r s c h o o l d i s t r i c t s under i t s j u r i s d i c t i o n * * * 
o r the county board o f e d u c a t i o n may, w i t h i t s 
own f u n d s , buy * * * books * * * and r e n t them 
to th® p u p i I s * * 

S e c t i o n 3 O I . I 6 p r o v i d e s : 

- M * * * p r o v i d e t h a t no t e x t b o o k s s h a l l bo s o l d 
* * * a t 0 p r i c e or foe h i g h e r than t h a t f i x e d 
by s a i d c o u n t y board o f e d u c a t i o n * * 

S e c t i o n 3 0 1.17 p r o v i d e s * 

<» * * * t h e county board o f e d u c a t i o n s h a l l s e l l 
t h e n t o the p u p i l s o f the d i s t r i c t * * *.» 



Ur. Don C. S a l i sbury September l a , 19 

The q u e s t i o n s propounded i n your l e t t e r a r e p r i m a r i l y a 
m a t t e r o f a d m i n i s t r a t i v e d e t e r m i n a t i o n . I t s h o u l d be noted 
i n S e c t i o n 3 0 1 . 1 6 t h a t tho c o u n t y board o f e d u c a t i o n has the 
a u t h o r i t y t o s a t the p r i c e s o f the books. The book p r i c e s 
can not be h i g h e r than what the county board o f e d u c a t i o n 
p a i d f o r thaw. Op. A t t y * Gen. 1 9 1 9-20, p. 5 5 7 • However, 
the o n l y d i s p o s i t i o n of the books i s to s c h o o l d i s t r i c t s o r 
d i r e c t l y t o the p u p i l s under the j u r i s d i c t i o n o f the c o u n t y 
board o f e d u c a t i o n as p r o v i d e d in S e c t i o n 2 7 3 . 1 3 ( ^ ) 5 Code 1>J5& 

In answer t o the l a s t q u e s t i o n i t s h o u l d be noted t h a t 
S e c t i o n 2 7 3 » l 3 ( t + ) j Code 195& p r o v i d e s t h a t the county board 
o f e d u c a t i o n i a the c e n t r a l d e p o s i t o r y f o r the books. In 
the case o f S t a t e y, Elmore* 2H-6 Iowa i 3 1 ^ , 7 0 2 d 1 6 6 , 
the c o u n t y s u p e r i n t e n d e n t a c t e d as the a d m i n i s t r a t i v e agent 
f o r the c e n t r a l d e p o s i t o r y o f tho County board o f e d u c a t i o n . 
S e c t i o n 3 0 2 * 1 5 , Code 1 9 5 6 , p r o v i d e s t h a t the county board o f 
e d u c a t i o n "may a r r a n g e f o r such d e p o s i t o r i e s as i t may deem 
b e s t . " . 

Yours very t r u l y , 

THEODOR B. REHMANNj JR. 
A s s i s t a n t A t t o r n e y G e n e r a l 

TWftskvr 
c c j P a u l J o h n s t o n 

Joe D a v i s 
Department of P u b l i c I n s t r u c t i o n 



LABOR: CHILD LABOR: Employment of minors under sixteen years of age in 
restaurants. £ g ^ - f X ? / r f / ? f ) 

September 17, 1959 

Mr. Don Lowe 
Commissioner 
Bureau of Labor 
L O C A L 

Dear S i r : 

This w i l l acknowledge receipt of your l e t t e r of August 27th, i n 
which you submitted the following: 

"From time to time we are confronted with the s i t u a t i o n 
wherein minors under age 16 are working i n establishments 
where food and soft drinks are served, (restaurants) 
operated by a church, club, or f r a t e r n a l organization. 

" I t has been the opinion of the Bureau of Labor that 
nothing i n Chapter 92 of the Iowa Code exempts minors 
under age 16 being employed i n restaurants regardless 
as to who i s the operator or employer. 

" I would l i k e an opinion as to whether or not churches, 
clubs or f r a t e r n a l organizations are exempt from com­
plying under Chapter 92, and p a r t i c u l a r l y Section 92.11." 

Section 92.11, 1958 Code of Iowa, provides, i n part: "No person 
under sixteen years of age s h a l l be employed at any work or occupation 
which, by reason of i t s nature or the place of employment, the health of 
such person may be injured, or morals depraved, or at any work i n which 
the handling or use of gunpowder, dynamite, or l i k e explosive i s required, 
or i n or about any mine during the school term, or i n or about any hotel, 
cafe, restaurant, bowling a l l e y , pool or b i l l i a r d room, cigar store, 
barber shop, or i n any occupation dangerous to l i f e and limb." (Emphasis 
ours). 
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Hie statute i s phrased i n the dis j u n c t i v e , thus prohibiting 
the employment of a person under sixteen years of age i n a restaurant, 
under any circumstances. Section 92.11, 1958 Code of Iowa, does not 
have the exceptions provided i n 92.1, 1958 Code of Iowa. An Attorney 
General's Opinion, Report of the Attorney General, 1930, page 169, 
held there " i s no exception" under section 92.11, even as to a c h i l d 
under sixteen years of age working i n a restaurant owned or operated 
by his parents. Therefore, the answer to your question hinges upon 
whether the establishments, operated by a church, club, or fraternal 
organization, where food and soft drinks are served, are restaurants. 

The word "restaurant" i s not defined i n Chapter 92, 1958 Code 
of Iowa. Section 170.1(4), 1958 Code of Iowa, provides, i n part: 
"For the purposes of t h i s chapter: . . . 

"4. 'Restaurant* s h a l l mean any building or structure 
equipped, used, advertised as, or held out to the public 
to be a restaurant, cafe, c a f e t e r i a , dining h a l l , lunch 
counter, lunch wagon, or other l i k e place where food i s 
served f o r pay, except hotels and such places as are 
used by churches, fraternal s o c i e t i e s , and c i v i c organi­
zations which do not regularly engage i n the s e l l i n g of 
food as a business." (Emphasis ours). 

Hotoever, a formal opinion issued by t h i s o f f i c e on August 5, 1958, 
a copy of which i s enclosed herewith, held that the d e f i n i t i o n of the 
word "restaurant," contained i n sections 170.1,1958 Code of Iowa, does 
not impose i t s meaning on another section of the Code. 

When there<is no statutory d e f i n i t i o n of a word, resort must be 
made to the usual and commonly understood meaning of the word. Patterson 
v. Iowa Bonus Board, 246 Iowa 1087, 71 N.W. 2d 1 (1955). The word "restaurant" 
i s defined i n Webster's New International Dictionary, Second Edition, thus: 

"An establishment where refreshments or meals may be procured 
by the public; . . . ." 

Black's Law Dictionary, Fourth E d i t i o n , defines "restaurant" as 
follows: 

"An establishment where refreshments or meals may be obtained 
by the public. Donahue v. Conant, 102 Vt. 108, 146 A. 417, 419." 
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In answer to your question, I m of the opinion that churches, 
clubs, and fraternal organizations are not exempt from the provisions 
of section 92.11, 1958 Code of Iowa, in employing persons under sixteen 
years of age in a restaurant. 

Very truly yours. 

FRANK CRAIG 
Assistant Attorney General 

FC:kj 

Enclosure: 



STATE OFFICERS AMD DEPARTMENTS: 
Governor The Governor would have a u t h o r i t y t o i s s u e 

p a t e n t t o r land s o l d by the S t a t e more than 75 ye a r s p r i o r 
t h e r e t o , f o r which no p a t e n t had p r e v i o u s l y been i s s u e d . 

September 17, 1959 

The Honorable H e r s c h e l C. L o v e l e s s 
Governor, S t a t e o f Iowa 
The S t a t e House 
L O C A L 

My dear Governors 

R e f e r e n c e i s h e r e i n made t o S e t t e r o f Robert H. 

•Johnson,, then your A d m i n i s t r a t i v e A s s i s t a n t , o f J u l y \k, i n 

whic h he wi s h e d t o be a d v i s e d whether the i n f o r m a t i o n then sub 

m i t t e d would c o n s t i t u t e adequate grounds upon which you as 

Governor might d i r e c t the i s s u a n c e o f a p a t e n t . The accompany 

in g 3 e t t e r s , i n c l u d i n g one o f J u l y 10, 1953, ad d r e s s e d t o you 

by B e n e d i c t J . Qui 1 ! i n , Harpers F e r r y , Iowa, asked the i s s u ­

ance o f a S t a t e P a t e n t t o t h e f o l l o w i n g d e s c r i b e d l a n d : 

"The Northwest Q u a r t e r o f the S o u t h e a s t Q u a r t e r 
(NW£SE£) o f Sec. 23, Twp. 97 N.. R.- 3 W. o f the 
5 t h P.M., b e i n g 40 a c r e s , more o r I G S S , i n T a y l o r Town­
s h i p , i n Allamakee County, Iowa*" 

i t would appear t h a t t h i s c o n t r a c t o f s a i e o f t h i s 

l a n d between the S t a t e o f Iowa and vti 1 a i am H. H a l l was made 

A p r i l 30, 1852* and t h a t the s e v e n t y - f i v e y e a r s have e l a p s e d 

s i n c e the d a t e o f such s a l e . T h e r e f o r e you would have a u t h o r ­

i t y , under the p r o v i s i o n s of Chapter 70, laws o f the 53th Gen­

e r a l Assembly, which p r o v i d e s as f o l l o w s : 



The Honorable H e r s c h e l C. L o v e l e s s -2- September 17, S959 

S e c t i o n 1. S e c t i o n t e n p o i n t s i x ( 3 0 . 6 ) , Code 1958, 
i s hereby amended by a d d i n g the f o l l o w i n g a t the end 
o f such s e c t i o n : 

•Whenever the governor i s s a t i s f i e d t h a t the pur­
chase p r i c e has been p a i d by the perso n t o whom the 
s a l e has been made and t h a t a p a t e n t has not been 
i s s u e d t o the p u r c h a s e r , a p a t e n t s h a l l be i s s u e d , 
s i g n e d by the governor and s e c r e t a r y o f s t a t e and 
re c o r d e d by the s e c r e t a r y o f s t a t e . The passage o f 
s e v e n t y - f i v e (75) y e a r s from the d a t e o f s a l e w i t h o u t 
i s s u a n c e o f a p a t e n t s h a l l be c o n c l u s i v e p r o o f t h a t the 
purchase p r i c e has been p a i d . ' . " 

t o a u t h o r i z e the i s s u a n c e o f the p a t e n t a p p l i e d f o r . 

The l e t t e r s accompanying Mr. Johnson's l e t t e r a r e 

h e r e w i t h e n c l o s e d . 

W i t h renewed a s s u r a n c e o f my r e s p e c t , i am 

Very t r u l y y o u r s , 

0S:mmh4 
Enc: 

OSCAR 
F i r s t 

STRAUSS 
A s s i s t a n t A t t o r n e y General 



-t+eetfSts? s ta re o f f i c e A a& be m# tai £>v rs: 
Real E s t a t e -- A l i c e n s e t o s e l l r e a l e s t a t e i s t e r m i n a t e d 

by i t s v o l u n t a r y s u r r e n d e r * ( Jfi^ t ^ faffr^ ?/jy/^ 

September 17. 1953 

IOWA REAL ESTATE COMMISSION 
C a p i t o l B u i l d i n g 
L O C A L 

A t t e n t i o n : E a r l A. H a r t , D i r e c t o r 

Dear S i r : 

You a d v i s e t h a t a h o l d e r o f an Iowa b r o k e r ' s 

l i c e n s e has v o l u n t a r i l y s u r r e n d e r e d h i s l i c e n s e , and you 

ask the power and a u t h o r i t y o f the Commission t o a c c e p t t h i s 

s u r r e n d e r . I would a d v i s e you as f o l l o w s : 

No e x p r e s s s t a t u t e a u t h o r i z e s a c t i o n o f any k i n d 

by the Commission. R e v o c a t i o n o f such l i c e n s e i s a u t h o r i z e d 

upon s t a t e d grounds by S e c t i o n 117.3**. e t seq, Code 1958. 

A l i k e s i t u a t i o n appeared i n the case o f Shemeth v. 

S electmen o f Holden e t a l . , 58 N.E. Rep. 2d 6, where i t was 

d e t e r m i n e d by the C ourt as f o l l o w s : 

"The p e t i t i o n e r argues t h a t h i s p e r m i t c o u l d not be 
revoked w i t h o u t a h e a r i n g a f t e r he had begun t o a c t 
under i t . General B a k i n g Co. v. Board o f S t r e e t 
Commissioners o f B o s t o n , 242 Mass. 194, 136 N.E. 245; 
B r e t t v. B u i l d i n g Commissioner o f B r o o k l l n e , 250 Mass. 
73, 79, 145 N. E. 269; I n s p e c t o r o f B u i l d i n g s o f Water-
town v. N e l s o n , 257 Mass. 346, 352, 153 N.E. 798. The 
t r i a l j u dge found t h a t the p e t i t i o n e r ' r e l i n q u i s h e d h i s 
r i g h t s under the o r i g i n a l l i c e n s e ( p e r m i t ) when he 
t u r n e d back the l i c e n s e and t h e r e a f t e r e l e c t e d t o p r o ­
ceed as s e t o u t i n the "agreed statement o f f a c t s . " ' 
Whatever e f f e c t the p e t i t i o n e r ' s a c t i n r e t u r n i n g the 
document i n which h i s p e r m i t was embodied might have 
had i n v i e w o f h i s appeal t o the board o f a p p e a l s a few 
days l a t e r , i f h i s r e t u r n o f the document had been the 
o n l y f a c t b e a r i n g upon s u r r e n d e r , h i s subsequent conduct 
i n f i l i n g and p r e s s i n g an a p p l i c a t i o n f o r a new pemit 
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f o r the same l o c a t i o n and f o r what might have been 
found t o be e i t h e r s u b s t a n t i a l l y the same o r a sub­
s t i t u t e d b u i l d i n g had some tendency t o show a w a i v e r 
o r s u r r e n d e r o f any r i g h t s under the o r i g i n a l p e r m i t . 
B e s i d e s , we do not know what o r a l e v i d e n c e may have 
been i n t r o d u c e d on the s u b j e c t , s i n c e the e v i d e n c e i s 
not r e p o r t e d . The f i n d i n g t h a t the p e t i t i o n e r r e l i n ­
q u i s h e d o r s u r r e n d e r e d h i s o r i g i n a l p e r m i t cannot be 
pronounced e r r o n e o u s . A l i c e n s e o r p e r m i t g r a n t e d by 
p u b l i c a u t h o r i t y t o p e r f o r m a c t s which would o t h e r w i s e 
be i l l e g a l may be v o l u n t a r i l y abandoned o r s u r r e n d e r e d . 
See W i l d e , J . , i n P r o p r i e t o r s o f C h a r l e s R i v e r B r i d g e 
v. P r o p r i e t o r s o f Warren B r i d g e , 7 P i c k . 344, 467; Trac y 
v. G i n z b e r g , 189 Mass. 260, 75 N.E. 637; J u b i n v i l l e v. 
J u b i n v i l l e , 313 Mass, 103, 108, 46 N.E. 2d 533, 144 A. 
L.R. 1008. 1 1 

See a l s o Ehoenix Insurance Co. L i m i t e d v. Ludwig,, 

S e c r e t a r y o f S t a t e , 113 S.W. 34; Wolf v. Runnels. 38 A t . 100. 

53 C.J.S., §43 a., t i t l e LICENSES, s t a t e s the f o l ­

l o w i n g : 

"A l i c e n s e t e r m i n a t e s by l a p s e o f time on the date 
which i s f i x e d by s t a t u t e o r o r d i n a n c e o r by the 
l i c e n s i n g a u t h o r i t i e s a c t i n g w i t h i n t h e i r s t a t u t o r y 
powers, and t h e l i c e n s e e may e x e r c i s e the r i g h t s and 
p r i v i l e g e s g r a n t e d by the l i c e n s e o n l y f o r the term 
s p e c i f i e d . A l i c e n s e o r p e r m i t may a l s o be v o l u n ­
t a r i l y abandoned o r s u r r e n d e r e d , and i t may be t e r ­
m i n a t e d by t h e l i c e n s e e abandoning the b u s i n e s s f o r 
which he was l i c e n s e d , i n which case he may be com­
p e l l e d t o p r o c u r e a new l i c e n s e i f he a g a i n engages 
i n such b u s i n e s s d u r i n g the same y e a r . 

"A l i c e n s e t o pursue a g i v e n o c c u p a t i o n o r b u s i n e s s 
i s t e r m i n a t e d by the h o l d e r ' s d e a t h . " 

i n v iew o f the f o r e g o i n g , I would a d v i s e you t h a t 

the f o r e g o i n g s u r r e n d e r o f b r o k e r ' s l i c e n s e i s a w i a v e r o f 

the l i c e n s e e ' s r i g h t s t h e r e u n d e r , and s h o u l d be a c c e p t e d . 

Very t r u l y y o u r s , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y General 

0S:rnmh4 



SCHOOLS: Ijojajnat ing Committee -- Under S e c t i o n 257.5 t h e r e h 
no e x p r e s s a u t h o r i t y f o r s e a t i n g an a l t e r n a t e f o r a s p e c i f i c 
d e l e g a t e . The C r e d e n t i a l JK6mm\ttee can se a t the a l t e r n a t e t o 
f i 11 a vaca n t a l t e r n a t e pos i t i o n . (/CU^^^o t / y W ^ 

ttr» B i l l i o o i * H e r e i n 
Marlon County " t t o r n e y 
U 1*^ S* S<acon^ St r e s t 
KnoxviUo» IO«N& 

fiwar S i r s 
T h i s i a t o «c&nc#l*4g« r e c e i p t o f your l a t t e r o f $ e p t e a s e r 

1§ i t * w hich you ©t©te tt>a f p l i o w i f t g ; 
w ? f e r i o n County i d «rtttti*6 t o tm d e l e g a t e s t o 
t h e f4omi r a t i n g C o n v e n t i o n * through inftdvertenee 
o n l y one del©get$ or*© a S t e r n a l a *«*ro n©««d 

• : &n4 c e r t i f i e d b y t h e gferioft County Board o f 
E d u c a t i o n . 
**7t»*a $osi I n o t i n g C o n v e n t s o n 9 a s you knos»} w&® h & l d 
on S a p i M i b a i * 9 a t «hich t i i a e « ii<s vot& dev e l o p e d 
o^tssofen iia© c a n d i d a t e * t h e C o n v e n t i o n then 
r«KMs©a&# u o i s 1 9 O'clock i e d n o & d a y j September 23* 
Our q u & a t i o n i © lhi«s 13 i t ponraiol© f o r t h e ®I* 
i o r o a i * , vyfoo i s p r o p e r l y o-»rtif i@d> t o mrm %® the 
«eooftd delegate from i f e r i o n County «nd i s i t t s i t h i n 
t h e power o f the- C r e d e n t i a l Ctopaitt©© o f s a i d con" 1 

vent Ion t o c e r t i f y hiss ©a th e second daiog&t© fro© 
iSari on County?" 

i n r-sply i h ^ r - s i o S edvisre a s f o l l o w s ? 
Under S e c t i o n 25?»5» Cade l£J58 there is.-no p r o v i s i o n f o r 

th» f i l l i n g o f & vacancy i n the eteainstiftyg C o n v e n t i o n f o r t h e 
a i ^ t o S o s r d o f P u b l i c I n e t r y o t I o n . i n a d d i t i o n t o S t a t i o n 
257«$ subsection l-©«(2) provides t h e f o l l o w i n g : 

"Tha neross o f thos e chosen ®& d$3o$&i©o and ©3,tor- ' 
n©t#i3 sshsaii bo c e r t i f i e d t o t h e s e c r e t a r y o f ©tat© 
by i h o c o u n t y board o f e d u c a t i o n and b o a r d s o f odo-

- c a t i o n o f mid s c h o o l d i s t r i c t s w i t h i n t h e d i e i r i c t 
w i t h i n t e n days a f t e r t h o e l e c t ion*** 



fUJia® f * H a r d i n S o p t ^ b o r £ & 9 i>59 

Vou w i l l n o l o i n S e c t i o n 25?.5» Cod© 195B» no a l t e r n a t e 
•®aa s p e c i f i e & H y deeign&ted t o a p a r t i c u l a r del&gei®!* 

Art elterniai© i s eno who i s a u t h o r i s e d t o t e k e th© p l a c e 
o f a n o t h e r i n h i a absence- Tho a l t e r n a t e hast no a u t h o r i t y 
to a c t s?ht?n t h a p r i n c i p l e delegate- i e p r e s e n t and a c t i n g f o r 
h i m s e l f . S f n t e v> 260 Sb ; 3 2 0 / 6 0 1086. In i o 
Arai. -Our. E l c o t I o n a IJS peg© 26?-0 i t s t a t o s i 

f , i " . c o n v e n t i o n hiss the i n h e r e n t power i n c i d e n t t o a l l 
d e l i t e r a t i v e b o d i o s h a v i n g the power t o o r g a n i s e t o 
j u d g e o f th© e l e c t i o n * q u e l i f l e e t i o n c , and return,© 
o f I t s own raonjb&ra, and i t s a c t i o n i n m a t i n g o f r e ­
j e c t i n g d e l e g a t e s »© not s u b j e c t to j u d i c i a l r e v i e w , 
* * -# $h©n t h o c o n v e n t i o n b&e assembled^ t h a corn­
eal t t e o take® charge o f t h e s e a t i n g p e n d i n g a 4«-sapor» 
-ary o r g a n i s a t i o n . I f e d i s p u t e a r i aes as t o t h e p e r ~ 
$©n$ e n t i t l e d , t o p a r t i c i p a t e i n t h i s p r o c e e d i n g * I t 
i© w i t h i n t h e power o f 4h$ oomraitts© t o proper© a 
tataporery o r p r i m a feci© r o l l o f delegates** $ben a 
temporary ©ra&ntsation I s e f f e c t e d * a commit t e c on 
c r e d e n t i a l s Jr. o r d i n a r i l y a p p o i n t e d t o pa s s upon th© 
credential© o f the d e l e g a t a e and t o r e p o r t back t o 
tho c o n v e n t i o n t h e i r f i n d i n g s * t h e f i n e ! d o t o r m i n a ­
t i o n o f d i s p u t e d que l i t ion© o f t i t l e busing 10ft to t h e 
meiabere upon the temporary c o n v e n t i o n r o l l * * * # w 

i n a c o n v e n t i o n f o r t h e n o m i n a t i o n o f c a n d i d a t e s f o r p u b l i c 
o f f i c e th© q u e s t i o n &B t o f a t h e r c o r i a i n d e l e g a t e s ©re- a b l e 
t o v e t o i 3 p r o p e r l y aufesiitted t o t h o Coramitie© on C r e d e n t i a l s , 
jgfr v»» frmfl <af U w t U f f l Q m l U W * *03 ttich. 192* 61 fMu 

T h e r e f o r e * i n answer t o y o u r q u e s t i o n i t i s w i t h i n tho 
power o f t h e C r e d e n t i a l Ocessiittee o f t h e s a i d c o n v e n t i o n t o 
c e r t i f y t h e . a l t e r n a t e as a second d e l e g a t e . However*, i f t h e r e 
i s a d i s p u t e d q u e s t i o n o f t i t l e t o a c t as a d e l e g a t e * then t h e 
fiaeabara a s a ishole s h o u l d v o t e upon t h e e r a s u r e . 

Your© -very t r u l y * 

THEOD0R 8. fCHUAHft, OK. 
A a s s i s t a n t A t t o r n e y G e n e r a l 

Ttftgkvr 
oca i l e l p h / / o r r i s » P o l k County S u p e r i n t e n d e n t o f S c h o o l a 

Pml J o h n s t o n » Dsspfcriraent o f -publie- i n s t r u c t i o n 
doe D a v i e *» Department o f P u b l i c I n s t r u c t i o n 



~OLD AGE: AS§t6TAMG&-"T<flffa^ . 
: ~^W/Jpf?7ffl: 67f%41~#&/S&Mt/tm-- Repeal o f the l e v y o f the Old Age 
,A s s i s t a n c e t a x a u t h o r T z e d b y / S e c t i o n 2**9.36, Code of 1958, does not 
e l i m i n a t e the duty t o pay the tax,and such t a x e s , when o f f e r e d , ,. 
s h o u l d be a c c e p t e d by the/<^6unty,«'Treasurer and c r e d i t e d t o the G^d 

^ g e A s s i s t a n c e ^ r u n d . ^ ^ ^ ^ ^ J^^OMAJ-J, M &rt#J*j f/l^/s*?) 

September 2 2 p 1959 

Mr. Glenn D. S a r s f i e l d 
STATE COMPTROLLER 
S t a t e House 
L O C A L 

A t t e n t i o n : Hr. H. Dwalne W i c k e r , A s s i s t a n t S t a t e C o m p t r o l l e r 

Dear S i r: 

R e f e r e n c e i s h e r e i n made t o l e t t e r t o you o f John C. 
McDonald, D a l l a s County A t t o r n e y , i n which he s t a t e s : 

"Mr. . J . H-. H a n i l e l , T r e a s u r e r o f D a l l a s County, has handed me 
your l e t t e r t o HIn: d a t e d September 4 t h s u g g e s t i n g t h a t he not 
a c c e p t f u r t h e r o l d age p e n s i o n f u n d t a x e s i n view o f the ac­
t i o n o f the l e g i s l a t u r e a t the 5 8 t h General Assembly. 

" I s i t the o p i n i o n o f your o f f i c e t h a t t r e a s u r e r s s h o u l d no 
l o n g e r a c c e p t payment o f o l d age a s s i s t a n c e t a x e s when the 
same a r e o f f e r e d t o be p a i d ? I u n d e r s t a n d , o f c o u r s e , t h a t 
such o l d age a s s i s t a n c e t a x e s a r e no l o n g e r a l i e n a g a i n s t 
r e a l e s t a t e . I s h a l l a p p r e c i a t e your prompt r e p l y . " 

I would a d v i s e as f o l l o w s : 

The s t a t u t e , s e c t i o n 2^9-36. Code o f 195S p r o v i d i r x j f o r 

the payment of the t a x r e f e r r e d t o o f two d o l l a r s , t o and i n c l u d ­

i n g December 31, 1336, was amended by Chapter 179, S e c t i o n J, 

58th G e n e r a l Assembly, by s t r i k i n g a l l o f s a i d s e c t i o n e x c e p t the 

f i r s t s e n t e n c e t h e r e o f c r e a t i n g the Old Age A s s i s t a n c e Fund. 

S e c t i o n 2^9-33 p r o v i d i n g , among o t h e r t h i n g s , f o r the 

c o l l e c t i o n o f the t a x , was r e p e a l e d by the same A c t , S e c t i o n 3 

t h e r e o f . In t h i s s i t u a t i o n , the d u t y t o pay the t a x was a c o n t i n u ­

i n g one u n t i l the r e p e a l p r o v i d e d by Chapter 1/9, A c t s o f the 

5b1 th G.A. came i n t o e f f e c t . (See R e p o r t o f A t t o r n e y General f o r 

I93d, a t page 3 0 3 O 



Mr. Glenn 0. S a r s f i e l d September 22, 1953 

A l t h o u g h no method o f c o l l e c t i o n remains, the dut y o f c o l 

l e c t i o n i s s t i l l e x i s t e n t , and t h e r e f o r e payments of the t a x may be 

a c c e p t e d by tne T r e a s u r e r and c r e d i t e d t o the Old Age A s s i s t a n c e 

Fund. 

S e c t i o n 4.1 ( 1 ) , Code 1958, p r o v i d e s : 

Repeal e f f e c t o f . The r e p e a l o f a s t a t u t e does not 
r e v i v e a s t a t u t e p r e v i o u s l y r e p e a l e d , nor a f f e c t any r i g h t 
w h i c h has a c c r u e d , any d u t y imposed, any p e n a l t y i n c u r r e d * 
o r any p r o c e e d i n g commenced, under o r by v i r t u e o f the 
s t a t u t e r e p e a l e d J 1 

Y o u r s v e r y t r u l y , 

OS rmhk 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y General 



'Weal Prpper'/y, ;/-*•/ d<?eds — 
TAXATION: REAL PROPERTY. WAX DEEDO: " 

A tax deed to the State Board of Social Welfare prior to 
July 4, 1959 is void. Property properly assessed during the 
period in which the^Ttate Board of Social.Welfare held such a 

September 22, 1959. 

Mr. Donald L. Kelson 
County Attorney 
Story County 
Nevada, Iowa 

Dear Mr. Nelson; 
Reference i s Bade to your letter of recent date 

in which you request an opinion on the following facts: 
**In 1935, **AW was the record owner of property 

in Story County, Iowa. In 1944, WB** purchased 
said property at a tax sale for $659.56, which 
amount represented delinquent taxes for the years 
1935 to 1944. On December 9, 1947, the State 
Board of Social Welfare took an assignment of said 
tax cer t i f i c a t e , paying $1104.93 therefor, and 
which amount includes the delinquent taxes for the 
years 1944 to 1947. On February 24, 194S, the 
State Board of Social Welfare secured a Treasurer's 
Tax Deed to said property. Thereafter, taxes con­
tinued to be assessed against the said property 
u n t i l the year 1951, at which time, assessment 
ceased at the specific request of the State Depart­
ment of Social Welfare. On October 12, 1956, "A" 
conveyed said property to the State Department re­
serving a l i f e estate. Now "A** has died; the six 
month redemption period reserved to the heirs of 
***** has elapsed; and the State Board w i l l soon 
s e l l the property.** 

Your specific question was: 
"Was the property taxed for the years 1947 to 

1951 exempt from taxation because of the 
Treasurer *s Tax Deed to the State Department of 
Social Welfare; or was such deed void so mm to 
make the State of Iowa's exemption inapplicable 
in view of the case of IN RE ESTATE OF HOYT, 1954, 
246 Iowa 292?** 
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Authority for exemption from taxea for property 
of the State of Iowa i s found in Section 427.1, Code of 
Iowa, 1958: 

"The following classes of property s h a l l not 
he taxed: 

**1. Federal and State Property. The 
property of the United States and this State. * »** 

and Section 445.28, Code of Iowa, 1958: 
"Taxes upon real estate sh a l l be a lien thereon 

against a l l persona except the State.** 
The problem Involves the question of whether the 

property described in the factual situation was **The property 
of * * * the state** during the period from 1947 through 1051 
to exempt i t from taxation. In connection therewith, I refer 
you to the case Of TUBBERING vs. CITY OP BURLINGTON, 1886, 
68 Iowa 691, 24 N.W. 514, which states: 

"Taxation i s the rule and exemption i s the 
exception.** 

and also the case of CORNELL COLLEGE vs. BOARD OF REVIEW OF 
TAMA COUNTY, 1957, 248 l a . 338, 81 N.W. 2nd 25: 

"While there are some jurisdictions that hold 
statutes granting exemptions, such as the one in 
question, should be l i b e r a l l y construed, the 
majority, including Iowa, adopt the view that a l l 
exemptions statutes must be s t r i c t l y construed and 
i f there i s any doubt upon the question, i t must be 
resolved against the tax exemption. 84 C.J.S., Tax­
ation, Sec. 225} Readlyn Hospital v. Both, 223 l a . 
341, 272 N.W. 90; Board of Directors v. Board of 
Supervisors, 228 l a . 544, 293 N.W. 38; Trustees of 
Iowa College v. B a i l l i e , 236 l a . 235, 17 N.W. 2d 1943, 
Jones v. Iowa State Tax Commission, 247 l a . 530, 
74 N.W. 2d 563.« 

In view of the attitude taken by the Court toward 
exemption from taxation, before the property described in 
your inquiry can be considered exempt from taxation, i t must 
be clearly determined that i t was property of the State of 
Iowa or the State Department of Social Welfare as an agency 
of the State of Iowa. 
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The ease of IN RE ESTATE 07 HOYT, 1954, 246 
Iowa 292, 67 N.W. 2nd, 526, clearly emphasizes the lack 
of authority of the State Board of Social Welfare to take 
a tax deed. I refer you to several quotations from that 
case; 

"Few rules are more firmly settled in the law 
than that which holds a mortgagee or other l i e n -
holder may not acquire a tax t i t l e in derogation 
of the rights of the holder of the legal t i t l e or 
of holders of superior liens. A lienholder ordinar­
i l y may redeem from a tax sale to protect his own 
interests; hut such action i s a redemption only.** 

* * * 
**If i t vas the intent of the legislature to 

abrogate the salutary rule which forbids a l i e n -
holder to acquire a tax t i t l e as against the lienor, 
we must assume i t would have said so. But no such 
intent appears.** 

* * * 

" I f i t s tax deed were valid at a l l , i t was 
valid when i t obtained i t ; and i f we should so 
hold, the effect would be that the beneficiaries 
might have been dispossessed at any time thereafter. 
Of course, the statute permits of no such Interpre­
tation." 

The Supreme Court in this case affirmed the ruling 
of the T r i a l Court in determining that the tax deed acquired 
by the State Board of Social Welfare was void under the law 
then existing. It was only by this instrument that the 
Department could claim a property Interest other than as a 
lienholder. An extensive summary of the rights of llenholders 
and mortgagees in regard to tax sales i s found l a KOCH 
VS. K1R0N STATE BANK,1941, 230 l a . 206, 297 N.W. 450. It 
was emphatically pointed out In this case that the purchase 
ef the tax sale certificate by a lienholder or mortgagee 
amounted only to a redemption and did not place in such 
person the right of obtaining a tax deed. 

Under the circumstances in your case, i t is clear 
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that the State Board of Social Welfare or the State of 
Iowa had no property right as a result of their tax 
deed. The County Assessor acted in accordance with his 
duties as described In Sections 441.9 and 441.13, Code of 
Iowa, 1958 by causing the property to be assessed for the 
years 1947 through 1951. The property was in fact sub­
ject to taxation during the period designated by your 
question. 

The statement of the facts indicates that the 
property in question was conveyed to the State Department 
of Social Welfare on October 12, 1956. It appears that 
such conveyance was made under authority of Section 249.20, 
Code of Iowa 1958, which provides that the State Board, 
when i t deems i t necessary to protect the Interest of the 
State, may require "as a condition to the granting of 
assistance, the absolute conveyance or assignment of a l l , 
or any part1* of the property of the recipient or applicant. 
The deed preserves a l i f e estate to the grantor and his 
spouse and an option to the grantor or his heirs to re­
purchase the property by payment of the total amount of 
assistance paid to the recipient. The option exists in 
favor of the heirs for six months succeeding the death of the 
recipient or his spouse. 

Section 249.20 , Code of Iowa, 1958, also requires 
the State Department, upon taking such a deed, to "pay 
any delinquent taxes.** There were taxes properly assessed 
against the property in question and they were delinquent 
at the time the State Board acquired the property in 1958, 
fnder Section 249.20, they must pay these taxes. 

Open taking such deed, the property becomes exempt 
from taxation under Code section 427.1 (1). See Attorney 
General's Opinions 1956, page 79. 

Tours Very truly, 

CEP/sp 
Carl E. Peterson 

Special Assistant Attorney General 



AGRI CULTURE: 
B r u c e j l o s i s T e s t i n g - - A n approved v e t e r i n a r i a n f o r t e s t i n g 

bruceTTosTs on an a r e a p1 an, may t e s t h i s own c a t t l e l o c a t e d i n t h 

September Ik, 1959 

C l y d e S p r y , S e c r e t a r y 
IOWA DEPARTMENT OF AGRICULTURE 
S t a t e House 
L O C A L 

A t t e n t i o n : Or. A. L. Sundberg, DVM 
C h i e f o f Animal :.l ndust r!y D i v i s i o n 

Dear D o c t o r Sundberg: 

R e f e r e n c e i s made t o your l e t t e r d a t e d J u l y 21, 1959, which 
r e q u e s t e d the f o l l o w i n g i n f o r m a t i o n c o n c e r n i n g one Or. Warren E. 
Bbwstead, DVM: 

" P l e a s e a d v i s e whether i t i s l e g a l o r p r o p e r f o r me t o 
t e s t my own cows o r v a c c i n a t e my own c a l v e s i n a county 
wide t e s t f o r B r u c e l l o s i s . I own some b r e e d i n g c a t t l e 
In such a c o u n t y . " 

( S i g n e d : Warren E. Bowstead, DVM) 

B r u c e l l o s i s t e s t i n g p l a n s a r e governed by R e g u l a t i o n 15, 
195i> Iowa Departmental R u l e s , page T l . S e c t i o n II o f R e g u l a t i o n 
35, s t a t e s : 

" I n o r d e r t o be r e c o g n i z e d as b e i n g under a c o n t r o l p l a n 
f o r b r u c e l l o s i s i t w i l l be n e c e s s a r y f o r owners t o s i g n an 
agreement form p r e s c r i b e d by the department ... " 

" S e c t i o n IX, B r u c e l l o s i s T e s t s and R e p o r t s . 
B. The Department s h a l l approve a v e t e r i n a r i a n as 

e l i g i b l e t o conduct b r u c e l l o s i s t e s t s .... The Department 
s h a l l s p e c i f y the s t a n d a r d s f o r m a i n t a i n i n g such a p p r o v a l . " 

S e c t i o n II s t a t e s t h a t owners under an a r e a t e s t i n g p l a n 
f o r b r u c e l l o s i s must s i g n an agreement. I f the v e t e r i n a r i a n has 
s i g n e d such an agreement then he i s an "owner" w i t h i n the r u l e s 
and must have h i s c a t t l e t e s t e d . 

S e c t i o n IX p r e s c r i b e s the p r o c e d u r e f o r r e p o r t i n g such t e s t s 
and who may conduct them. 

S e c t i o n IX (B) p r o v i d e s f o r an approved v e t e r i n a r i a n and 
t h a t the Department s h a l l s t a t e the s t a n d a r d s f o r such a p p r o v a l . 
The r u l e s do not p r e c l u d e a v e t e r i n a r i a n from t e s t i n g h i s own 
c a t t l e . 



C l y d e S p r y , S e c r e t a r y -2- September 24, 1959 

T h e r e f o r e , a v e t e r i n a r i a n may t e s t h i s own c a t t l e f o r b r u c e l i o s 
i f such o w n e r / v e t e r i n a r i a n has s i g n e d an agreement and a l s o i s the 
approved v e t e r i n a r i a n f o r the a r e a i n w h i c h h i s cows a r e l o c a t e d . 

Y o u r s v e r y t r u l y , 

NORMAN A. ERBE 
A t t o r n e y General o f Iowa 

NAE:JRM;mmh4 



AGRICULTURE: , ' 
Swine Iimportation -- S t a t e d e p artment i s c r e a t u r e o f s t a t u t e 

and may" ""re quiai"te o n l y f o r reasons s p e c i f i e d i n s t a t u t e . 

£ Jf«f> *pu ?A'fA~?) tPSf-f-S* 
September Ik, 1959 

C l y d e S p r y , S e c r e t a r y 
IOWA DEPARTMENT OF AGRICULTURE 
S t a t e House 
L O C A L 

A t t e n t i o n : Dr. A. L. Sundberg, DVM 
C h i e f o f Animal I n d u s t r y D i v i s i o n 

Dear D o c t o r Sundberg: 

R e f e r e n c e i s made t o your l e t t e r d a t e d September l i , 1959, 
w hich you r e q u e s t e d the f o l l o w i n g : 

"Does the O i v i s i o n o f Animal I n d u s t r y , Iowa Department of 
A g r i c u l t u r e under Chapter 163, ( S e c t i o n 163.1,. 1958 Code 
or Iowa and the 1958 Iowa Departmental r u l e s page 7, p a r a ­
graph A.B. & C.) have the a u t h o r i t y t o r e g u l a t e the b r i n g ­
i n g o f f e e d i n g and b r e e d i n g swine I n t o Iowa, i n conformance 
w i t h Chapter 1^1, A c t s o f the 5 8 t h General Assembly, and t o 
impose q u a r a n t i n e on .animals which i n our o p i n i o n may be 
d e t r i m e n t a l t o swine i n d u s t r y o f Iowa." 

The i n f o r m a t i o n r e q u e s t e d i n v o l v e s two q u e s t i o n s . F i r s t , 
i f the D i v i s i o n o f Animal I n d u s t r y has the a u t h o r i t y t o r e g u l a t e 
the b r i n g i n g o f b r e e d i n g and f e e d i n g swine i n t o Iowa, and second, 
i f the D i v i s i o n may q u a r a n t i n e swine which i n i t s o p i n i o n may be 
d e t r i m e n t a l t o the swine i n d u s t r y i n Iowa. 

S e c t i o n 163.1, 53 Iowa Code s t a t e s : 
ik In the enforcement of t h i s c h a p t e r the department o f 
a g r i c u l t u r e s h a l l have power t o : 
163.I(7) R e g u l a t e o r p r o h i b i t the' a r r i v a l i n , d e p a r t u r e 
from and passage through the S t a t e , o f a n i m a l s i n f e c t e d 
w i t h o r exposed t o any c o n t a g i o u s d i s e a s e and i n case o f 
v i o l a t i o n o f any such r e g u l a t i o n o r p r o h i b i t i o n , t o d e t a i n 
any animal a t the owner's c o s t . " 

Tne above s e c t i o i a l l o w s the department of a g r i c u l t u r e t o 
r e g u l a t e the i m p o r t a t i o n o f any animal i n t o the s t a t e when 
i n f e c t e d o r exposed t o any c o n t a g i o u s d i s e a s e . T h e r e f o r e , the 
power o f reguI a t i o n i s l i m i t e d , t h a t I s , o n l y i f the animal i s 
i n f e c t e d o r e xposed. 

S e c t i o n 163.1(8) s t a t e s : 
" R e g u l a t e o r p r o h i b i t the b r i n g i n g o f a n i m a l s i n t o the 
s t a t e , w h i c h , i n i t s o p i n i o n , f o r any r e a s o n , may be 
d e t r i m e n t a l t o the hea1to o f a n i m a l s i n the s t a t e . " 



C l y d e Spry, S e c r e t a r y -2- September 2k, MJ$1, 

A g a i n , the department has a u t h o r i t y t o r e g u l a t e i m p o r t a t i o n o f 
a n i m a l s o n l y when d e t r i m e n t a l t o the h e a l t h o f a n i m a l s i n t h i s 
s t a t e . I t does not p r o v i d e f o r r e g u l a t i o n when d e t r i m e n t a l t o the 
" i n d u s t r y . ' " 

S e c t i o n 153.1 says t h a t : 
"''•Department*' s h a l \ mean the Iowa Department o f a g r i c u l t u r e 
end whenever such department i s r e q u i r e d o r a u t h o r i z e d t o 
do an a c t , u n l e s s o t h e r w i s e p r o v i d e d , i t s h a l l be c o n s t r u e d 
as a u t h o r i z i n g performance by an o f f i c e r , r e g u l a r a s s i s t a n t , 
o r d u l y a u t h o r i z e d agent o f such department." 

The D i v i s i o n o f Animal I n d u s t r y i s an agency o f the d e p a r t ­
ment o f a g r i c u l t u r e and as C h i e f o f such D i v i s i o n , you a r e a d u l y 
a u t h o r i z e d agent o f such department. T h e r e f o r e , the O i v i s i o n has 
a u t h o r i t y t o r e g u l a t e , e x c e p t w i t h i n the I imi t s o f s e c t i o n 163.2 ("/) 
and 163.1 ( 8 } . • -

However - the D i v i s i o n o f Animal I n d u s t r y i s f u r t h e r r e s t r i c t e d 
t o r e g u l a t e , because o f the r u l e s p r o m u l g a t e s i n Iy58 Iowa D e p a r t ­
mental R u l e s , page ?, s e c t i o n X ( A ) , (B}» and ( C ) . 

• " S e c t j o n X -- Sw i r ic., A. H e a l t h y swine f o r f e e d i n g o r b r e e d i n g 
purposes may be~~imported i n t o the s t a t e when accompanied by a 
h e a l t h c e r t i f i c a t e i s s u e d by a l i c e n s e d graduate v e t e r i n a r i a n 
i n d i c a t i n g t h a t the a n i m a l s a r e f r e e from a l l c o n t a g i o u s , i n ­
f e c t i o u s and tr a n s m i t t a b i e d i s e a s e and nave been v a c c i n a t e d 
by a v e t e r i n a r i a n w i t h a n t i - h o g c h o l e r a scrum and v i r u s not 
l e s s than t h i r t y (3u) days p r i o r t o dat e o f e n t r y . 

" H e a l t h y swine which have been v a c c i n a t e d by a l i c e n s e d 
graduate v e t e r i n a r i a n when not l e s s than e i g h t (8) weeks 
of age w i t h one o f the v a c c i n e s r e c o g n i z e d by the C h i e f o f 
the Bureau o f Animal I n d u s t r y f o r the p r e v e n t i o n o f hog 
c h o l e r a not l e s s than t h i r t y (30) days and not more than 
twelve months may e n t e r the s t a t e when accompanied by a 
h e a l t h c e r t i f i c a t e i s s u e d by a v e t e r i n a r i a n s t a t i n g tine 
above as f a c t s . " 

This s e c t i o n p r o v i d e s f o r the i m p o r t a t i o n o f swine f o r f e e d -
ino and b r e e d i n g purposes and a l l o w s i m p o r t a t i o n when the above 
pr o c e d u r e i s f o l l o w e d . The D i v i s i o n , t h e r e f o r e , i s bound by the de­
partment's r u l e s r e g u l a t i n g '.importation. In S t a t e ex r e l B i e r r l n & 
v, S t e a r i n g e n , 23? lows 1031, the Court s t a t e d i n a s pe c 1a 1 7y~ con -
c u r r i n g o p i n i o n t h a t j u d i c i a l n o t i c e s h o u l d be taken o f r u l e s and 
r e g u l a t i o n s o f an im p o r t a n t s t a t e department. T h i s i n e f f e c t b i n d s 
such department t o i t s own r u l e s and r e g u l a t i o n s . T h e r e f o r e , when 
the r e q u i r e m e n t s a r c met, i m p o r t a t i o n i s p e r m i t t e d . 

S e c t i o n X(B) f u r t h e r p r o v i d e s : 
' S w i n e f r a n p u b l i c s t o c k y a r d s f o r purposes o t h e r than im­
mediate s l a u g h t e r vney be imported o r brought i n t o the s t a t e 
oisjy when shippe« i n c o m p l i a n c e w i t h the r e g u l a t i o n s o f the 
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U n i t e d S t a t e s Bureau o f Animal I n d u s t r y , and when such 
shipments a r e made w i t h i n t w e n t y - f o u r (24) hours a f t e r 
i mmunization and d i p p i n g p r o v i d e d a p e r m i t has been ob­
t a i n e d from the C h i e f , D i v i s i o n o f Animal I n d u s t r y , Iowa 
Department o f A g r i c u l t u r e , , S t a t e h o u s e , Des Moines 19, Iowa, 
Such shipments must be h e l d i n q u a r a n t i n e a t d e s t i n a t i o n 
f o r a t l e a s t t h i r t y (30) days." 

A g a i n , the r e g u l a t i o n s t a t e s when i m p o r t a t i o n i s a l l o w e d . 
The D i v i s i o n has a u t h o r i t y , however, t o deny i m p o r t a t i o n by deny­
ing a p e r m i t , but o n l y i f t h e r e i s noncompliance w i t h the r e g u l a ­
t i o n s o f the U n i t e d S t a t e s Bureau o f Animal I n d u s t r y o r f a i l u r e 
t o s h i p w i t h i n t w e n t y - f o u r hours a f t e r i m m u n i z a t i o n and d i p p i n g . 

S e c t i o n X (C) P e r m i t s . 
"A p e r m i t must be s e c u r e d from the C h i e f , D i v i s i o n o f Animal 
I n d u s t r y , Iowa Department o f A g r i c u l t u r e , S t a t e h o u s e , Dss 
Moines 19, Iowa, t o move hogs, i n t o the s t a t e under q u a r a n t i n e 
r e g u l a t i o n s , f o r f e e d i n g o r b r e e d i n g p u r p o s e s , w i t h o u t h a v i n g 
been immunized f o r hog c h o l e r a b e f o r e shipment, i f accompanied 
by p r o p e r h e a l t h c e r t i f i c a t e and loaded i n c l e a n e d and d i s i n ­
f e c t e d c a r s o r t r u c k s t o be v a c c i n a t e d srrsfvsedlately a t d e s t i n a t ­
i o n w i t h a n t i - c h o l e r a serum and v i r u s o r one o f the m o d i f i e d 
l i v e v i r u s v a c c i n e s r e c o g n i z e d by the C h i e f , Bureau o f Animal 
I n d u s t r y f o r the p r e v e n t i o n o f hog c h o l e r a which the p r o d u c e r 
o r m a n u f a c t u r e r recommends an adequate dose o f a n t i - h o g c h o l e r a 
serum, a t the expense o f the owner, by a l i c e n s e d g r a d u a t e 
v e t e r i n a r i a n , who s h a l l a l s o i s s u e a q u a r a n t i n e on the hogs 
f o r t h i r t y (30) days from d a t e of v a c c i n a t i o n . " 

Under t h i s s e c t i o n , a p e r m i t may be o b t a i n e d as an a l t e r n a t i v e 
method o f i m p o r t a t i o n . The D i v i s i o n may deny such p e r m i t o n l y I f 
the i m p o r t e r f a l l s , ; t o (1) have a p r o p e r i l e a l t h c e r t i f i c a t e , o r (2) 
%o l o a d In c l e a n and d i s i n f e c t e d c a r s o r t r u c k s , o r (3) t o v a c c i n a t e 
i n a ccordance w i t h s a i d s e c t i o n . 

By s t a t u t e , c h a p t e r 141, A c t s o f the 58th General Assembly, 
a f u r t h e r l i m i t a t i o n i s p l a c e d on the r e g u l a t o r y power o f the 
D i v i s i o n . That c h a p t e r s t a t e s : 

"Chapter 141 An A c t t o r e g u l a t e and c o n t r o l i m p o r t a t i o n 
o f swine i n t o Iowa. 
" S e c t i o n 1. A f t e r J u l y I, 1959, no swine o t h e r than p u r e b r e d 
s h a l l be imported i n t o Iowa f o r f e e d i n g o r b r e e d i n g purposes 
w i t h o u t f i r s t h a v i n g a f f i x e d i n e i t h e r e a r o f each animal a 
numbered t a g and accompanied by a h e a l t h c e r t i f i c a t e i s s u e d 
by a q u a l i f i e d v e t e r i n a r i a n . A copy o f the h e a l t h c e r t i f i c a t e 
s h a l l be p r o m p t l y f o r w a r d e d t o the animal i n d u s t r y d i v i s i o n 
o f the Iowa department o f a g r i c u l t u r e . Such c e r t i f i c a t e shaiS 
i n c l u d e a s t atement showing t h a t the swine have been i n s p e c t e d 
w i t h i n n i n e t y - s i x hours p r i o r t o the time o f i m p o r t a t i o n and 
t h a t t h e r e a r e no symptoms o f any i n f e c t i o u s , c o n t a g i o u s o r 
communicable d i s e a s e , and a s t a t e m e n t t h a t the swine have been 
v a c c i n a t e d a g a i n s t hog c h o l e r a by the method d e s c r i b e d by 
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s t a t u t e , not l e s s than ten (10) days p r i o r t o the d a t e o f 
e n t r y I n t o Iowa, u n l e s s a p e r m i t a l l o w i n g i m p o r t a t i o n sub­
j e c t t o im m u n i z a t i o n upon a r r i v a l has been o b t a i n e d . The 
h e a l t h c e r t i f i c a t e s h a l l f u r t h e r i n c l u d e the e a r t a g num­
b e r s o f a l l swine i n the shipment. P r o v i d e d , however, t h a t 
i f the name o f the i m p o r t e r i s shown ort the ear t a g the num­
ber o f the e a r t a g need not be p l a c e d on the h e a l t h c e r t i f i ­
c a t e , i f such i m p o r t e r keeps a v a i l a b l e f o r i n s p e c t i o n by 
the s e c r e t a r y o f a g r i c u l t u r e , o r h i s a u t h o r i z e d a g e n t , a 
r e c o r d o f the name and a d d r e s s o f the pro d u c e r o f a l l such 
a n i m a l s f o r a p e r i o d o f a t l e a s t one y e a r a f t e r the dat e o f 
e n t r y o f the a n i m a l s i n t o Iowa. 

B l a n k s f o r h e a l t h c e r t i f i c a t e s and ear t a g s s h a l l be 
f u r n i s h e d by tire department o f a g r I c u l t u r e .at c o s t , when 
a p p l i e d f o r by the i m p o r t e r . " 

T h i s s t a t u t e s p e c i f i c a l l y p r o v i d e s f o r the i m p o r t a t i o n o f 
swine a n d . a l l o w s i m p o r t a t i o n when the above proc e d u r e i s completed. 
The D i v i s i o n does not have the a u t h o r i t y under t h i s p r o v i s i o n t o 
further r e g u l a t e , e x c e p t when a p e r m i t i s r e q u e s t e d . In such case 
the D i v i s i o n w£11 be governed by S e c t i o n K(C) of the Iowa Depart" 
i H s a a t a l R u l e s . 

I t i s our o p i n i o n t h a t the D i v i s i o n may r e g u l a t e i m p o r t a t i o n 
o f swine o n l y w i t h i n the l i m i t s p r o v i d e d by Chapter 141, A c t s of 
he 53th General Assembly, and S e c t i o n X ( C ) , Iowa Departmental 

R u l e s s ' page 7. 

T u r n i n g now t o the problem whether in& D i v i s i o n may impose 
q u a r a n t i n e on a n i m a l s which i n i t s opinion may be d e t r i m e n t a l t o 
swine Industry, o f Iowa, r e f e r e n c e i s made t o the p r e v i o u s l y s t a t e d 
s e c t i o n V o f the '58 iowa Code, Departmental R u l e s , and 58th General 
A s s e m b l y . A c t s . 

S e c t i o n 1 6 3 . 1 ( 3 ) s t a t e s t h a t i m p o r t a t i o n may be p r o h t b l t e d o r 
re<iu I a t e d a ""pril y' i f d e t r i m e n t a l t o the h e a l t h o f an i ma 1 s w I t h i n the 
s t a t e . As s u c h , no p r o v i s i o n p r o v i d e s f o r the d e t r i m e n t o f the 
" i n d u s t r y . " 

The 'departmental r u l e s w h i c h r e g u l a t e i m p o r t a t i o n can now be 
c o n s i d e r e d . The r u l e s p r o v i d e f o r i m p o r t a t i o n when c e r t a i n s t a n d a r d s 
a r e met. I m p o r t a t i o n i s e i t h e r a l l o w e d o r d e n i e d . The r u l e s do not 
p r o v i d e f o r the i m p o s i t i o n o f q u a r a n t i n e e x c e p t as p r o v i d e d i n Sec­
t i o n X(B) and (C) o f the r u l e s . 

Chapter 141, A c t s o f the 58th General Assembly e i t h e r a l l o w s 
i m p o r t a t i o n o r d e n i e s i t and does not p r o v i d e f o r q u a r a n t i n e e x c e p t 
where a p e r m i t i s r e q u e s t e d under s e c t i o n X(C) o f the r u l e s . 

T h e r e f o r e , the a p p l i c a b l e s t a t u t e s s p e c i f i c a l l y s t a t e when im­
p o r t a t i o n i s a l l o w e d and a l s o when q u a r a n t i n e i s a l l o w e d . As a r e ­

s u l t , the D i v i s i o n may not e x e r c i s e i t s d i s c r e t i o n o r o p i n i o n as t o 
wheft t o q u a r a n t i n e the i m p o r t a t i o n o f swsne. 
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In c o n c l u s i o n , the D i v i s i o n o f Animal I n d u s t r y may r e g u l a t e 
the i m p o r t a t i o n o f swine but o n l y w i t h i n the l i m i t s e s t a b l i s h e d by 
the Departmental R u l e s , and Chapter 141, A c t s o f t h e 5 8 t h General 
Assembly, The D i v i s i o n may impose a q u a r a n t i n e but o n l y i n co n ­
formance w i t h s e c t i o n X(B) and (C) o f the Departmental R u l e s , o r 
as p r o v i d e d i n Chapter 141, A c t s o f the 58th General Assembly. As 
a r e s u l t , r e g u l a t i o n may be e x e r c i s e d o n l y f o r reasons s p e c i f i e d 
In the s t a t u t e . 

Yours v e r y t r u l y , 

MAE:JRH smmh4 

MORMAM A. ERBE 
A t t o r n e y General o f Iowa 



COURTS: D e p o s i t s under Code s e c t i o n 6 8 2 . 3 * ? — A u d i t o r s h o u l d 
comply w i t h o r d e r i s s u e d unde'fcode s e c t i o n 6 8 2 . 4 l u n l e s s he 
knows of some reason c l a i m a / n t was not " e n t i t l e d t h e r e t o " i n 
which event appeal^ should b e t a k e n . ^£U-<^o & ^r^U^J^-f^l 

1 
September 2 5 , 195>9 

Mr. Emery L« Qoodenberger 
Madison County A t t o r n e y 
Winter s e t , Iowa 

Dear S i r : 

R e c e i p t i s acknowledged o f your l e t t e r o f September 16 
as f o l l o w s ? 

" I would l i k e an o p i n i o n c o n c e r n i n g the a u t h o r i t y 
o f the County A u d i t o r to draw a warrant on the 
County T r e a s u r e r i n the f o l l o w i n g s i t u a t i o n s 

"•On J a n u a r y 6 , I 9 5 l j a r e f e r e e i n a p a r t i t i o n 
s u i t d e p o s i t e d c e r t a i n funds due X, whose 
r e s i d e n c e was unknown, w i t h the c l e r k o f the 
d i s t r i c t c o u r t as a u t h o r i z e d by S e c t i o n 6 8 2 . 3 1 
o f the Code. N o t i c e by p u b l i c a t i o n was g i v e n 
o f the c o n t e m p l a t e d d e p o s i t . T h e r e a f t e r , the 
C l e r k d e p o s i t e d the money w i t h the County 
T r e a s u r e r as p r o v i d e d by S e c t i o n 6 6 2 . 3 9 * In 
1 9 5 9 A and B, c h i l d r e n o f X, f i l e d p e t i t i o n 
f o r appointment o f a d m i n i s t r a t o r o f X, an 
absentee.. The o n l y a s s e t s o f the absentee as 
shown by the P r e l i m i n a r y I n h e r i t a n c e Tax Report 
a r a the Funds on d e p o s i t wi t h the County T r e a ­
s u r e r due X. The a d m i n i s t r a t o r o f X's e s t a t e 
made a p p l i c a t i o n to the d i s t r i c t c o u r t and ob­
t a i n e d an ex p a r t e c o u r t o r d e r d i r e c t i n g the 
County A u d i t o r to i s s u e a warrant to the admin­
i s t r a t o r o f the e s t a t e o f X f o r the funds due 
the a bsentee.' 

"E/ly q u e s t i o n i s t h i s : 

"Does S e c t i o n 682.4-1 of the Code a u t h o r i z e the 
-County A u d i t o r to i s s u e such a warrant p a y a b l e 
to the A d m i n i s t r a t o r o f the e s t a t e o f X where 
the c o u r t o r d e r was o b t a i n e d w i t h i n t e n y e a r s 
from the date of the d e p o s i t w i t h the c l e r k ? " 

In answer t h e r e t o , s e c t i o n 682.4-1 p r o v i d e s i n p e r t i n e n t p a r t : 
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"Whenever the c l a i m a n t t h e r e f o r e . . . s h a l l s a t i s ­
f a c t o r i l y show to such c o u r t t h a t he i s the r i g h t ­
f u l owner o f s a i d funds . . . and e n t i t l e d t h e r e t o * 
the c o u r t . by o r d e r e n t e r e d o f r e c o r d , s h a l l d i r e c t 
the county a u d i t o r to i s s u e a warrant on the county 
t r e a s u r e r f o r s a i d money . . . and, upon such o r d e r , 
the s a i d t r e a s u r e r s h a l l pay to the pe r s o n named i n 
such o r d e r the funds . . . to which the c l a i m a n t 
s h a l l have shown h i m s e l f e n t i t l e d . " (Emphasis s u p p l i e d ) 

S e c t i o n 6 8 2 . 4 2 p r o v i d e s } 

"Any person . . . e n t i t l e d to any funds which have 
been d e p o s i t e d w i t h the c l e r k o f the d i s t r i c t c o u r t 
of any county i n c o n n e c t i o n w i t h the . . . p a r t i t i o n 
s u i t . . . s h a l l be deemed to have waived a l l r i g h t , 
c l a i m or i n t e r e s t t h e r e i n , and s h a l l not be p e r m i t t e d 
to have or make c l a i m t h e r e f o r e , u n l e s s proper demand 
and p r o o f i s made by the person . . . e n t i t l e d t o any 
of s a i d funds w i t h i n a p e r i o d o f ten y e a r s from the 
date o f d e p o s i t o f s a i d funds w i t h the s a i d c l e r k . If 
s a i d funds are not c l a i m e d w i t h i n s a i d t e n - y e a r p e r i o d 
t hey s h a l l become a p a r t o f the g e n e r a l fund o f the 
c o u n t y . " 

S i n c e s e c t i o n 682.4-1 e x p r e s s l y p r o v i d e s , "the c o u r t . . . 
s h a l l d i r e c t the county a u d i t o r to i s s u e a w a r r a n t " , the county 
a u d i t o r would seem to have t h r e e a l t e r n a t i v e c o u r s e s open to 
him: 

1. Comply w i t h the o r d e r . 
2. Appeal from the o r d e r . 
3 . Do n e i t h e r and s u b j e c t h i m s e l f to contempt. 

I b e l i e v e we may e l i m i n a t e a l t e r n a t i v e #3 w i t h o u t d i s c u s ­
s i o n . U n l e s s the county a u d i t o r knows of some reason the 
c l a i m a n t was not " e n t i t l e d t h e r e t o " , no b a s i s f o r appeal appears 
to e x i s t under a l t e r n a t i v e # 2 . T h i s l e a v e s a l t e r n a t i v e #1 as 
the apparent answer to your q u e s t i o n . 

Very t r u l y y o u r s , 

LCA:k vr 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 



ELECTIONS 
i n r e f e r r i n g / t o a terrrf o f o f f i c e o f 

• The use of the word " s t a g g e r e d 
. . ing''to 'a terrr/ o f 7 o f f i c e o f the c i t y c o u n c i l and mayor, 

i n c h a n g i n g by e l e c t i o n the terms t h e r e o f t o f o u r y a r s , and the 
subsequent e l e c t i o n o f the mayor t o a f o u r - y e a r term c o n c l u d e s 
t h a t the v o t e r s were not d e c e i v e d by the use o f the word " s t a g g e r e d 
and t h e ^ t e r m o f the mayor i s f i x e d a t f o u r years./" <f'fy!t,?iJM*$ 

September 28, 1959 

Mr. C. B. A k e r s 
A u d i t o r o f S t a t e 
S t a t e h o u s e 

A t t e n t i o n : C. W. Ward, S u p e r v i s o r 

Oear S i r : 

T h i s w i U acknowledge r e c e i p t o f y o u r s o f the 16th 

i n s t . i n which you s u b m i t t e d the f o l l o w i n g : 

" D u r i n g the c o u r s e o f an e x a m i n a t i o n o f the m u n i c i p a l 
a c c o u n t s and r e c o r d s o f the C i t y o f S i y o u r n e y , the f o l ­
l o w i n g l e g a l q u e s t i o n came up, and we would a p p r e c i a t e 
your o p i n i o n . 

"The C i t y C o u n c i l h e l d a s p e c i a l e l e c t i o n c hanging 
the term o f o f f i c e f o r the m u n i c i p a l o f f i c i a l s as 
p r o v i d e d f o r i n Chapter 363, S e c t i o n 363.9. The 
p r o p o s i t i o n a t the s p e c i a l e l e c t i o n reads as f o l l o w s : 

S h a l l the mayor and c i t y c o u n c i l be e l e c t e d t o 
f o u r year s t a g g e r e d terms o f o f f i c e ? 

" S a i d e l e c t o r s approved the o f f i c e r s ' terms. In 
November 1955, s a i d o f f i c e r s were e l e c t e d t o a f o u r 
year term. \n s a i d p r o p o s i t i o n i n s p e c i a l e l e c t i o n 
i t would be i m p o s s i b l e t o s t a g g e r the mayor's term o f 
o f f i c e , 

"The q u e s t i o n i s , i n November 1959, s h a l l the tenn o f 
o f f i c e f o r the mayor be f o r two o r f o u r y e a r s ? " 

In r e p l y t h e r e t o I would a d v i s e you i n my o p i n i o n 

th-3 q u e s t i o n t o be s u b m i t t e d t o the e l e c t o r s In the November, 

1959 e l e c t i o n s h a l l be t h a t the mayor w i l l be e l e c t e d f o r a terui 

o f f o u r y e a r s , and not f o r two. Support f o r t h i s v i e w i s found 

i n the f o l l o w i n g : 
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"However, an e l e c t i o n w i l l not be d e c l a r e d i n v a l i d i f the 
b a l l o t s a r e i n the form p r o v i d e d by l a w and t h e r e I s no 
e v i d e n c e t h a t the v o t e r s were d e c e i v e d , nor w i l l i m m a t e r i a l 
v a r i a t i o n s from the s t a t u t o r y r e q u i r e m e n t s v i t i a t e an e l e c t i o n . 

The use o f the word " s t a g g e r e d : ! i n the p r e v i o u s e l e c t i o n 

does not appear t o have d e c e i v e d the v o t e r s . C o n f i r m a t i o n o f t h i s 

Is found i n the f a c t t h a t i n an e l e c t i o n subsequent t o the change 

i n term o f the mayor's o f f i c e , the mayor was e l e c t e d t o a f o u r - ' 

year term. See Pennington v. Sumner, 222 Iowa, 1005, 270 N.W. 629, 

109 A.L.R. 355. 

Yours v e r y t r u l y . 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y General 

OS: rmhk 



: CONSERVATION: 
S t a t e Commission E x p e n d i t u r e s o f the C o n s e r v a t i o n 

Commission i n c o n n e c t i o n w i t h the s t a t e - w i d e c l i n i c h e l d 
September 8, 1959, a r e not r e i m b u r s a b l e . , 

Mr. G l e n G. Powers 
A c t i n g D i r e c t o r 
STATE CONSERVATION COKHISSION 
E a s t Seventh and Court 

L O C A L 

Dear S i r ; 

R e f e r e n c e i s h e r e i n made t o l e t t e r a d d r e s s e d t o you, 

d a t e d September 1, from H. W. F r e e d , C h i e f o f D i v i s i o n o f Ad­

m i n i s t r a t i o n , which has been r e f e r r e d t o me f o r o p i n i o n . 

H i s l e t t e r s t a t e s t h a t m a t e r i a l o f the C o n s e r v a t i o n 

Department has been used i n the c a l l i n g and h o l d i n g o f the 

s t a t e - w i d e c o n s e r v a t i o n c l i n i c c a l l e d by the Governor, h e l d 

September 8, 1959, a t Pes M o i n e s ; r t h a t the v a l u e o f such 

m a t e r i a l i s SI J 1.40 and t h a t the department seeks r e i m b u r s e ­

ment t h e r e f o r . 

Review o f t h i s s i t u a t i o n d i s c l o s e s no s t a t u t o r y 

method f o r the c o l l e c t i o n o f the f o r e g o i n g sum, and i n the 

absence o f such a u t h o r i t y , the e x p e n d i t u r e made by the de­

partment i s v o l u n t a r y and r e c o v e r y may not be had. 

September 30, 1959 

Very t r u l y y o u r s , 

F i r s t A s s i s t a n t A t t o r n e y General 
OSCAR STRAUSS 

i . 



DRAINAGE; T i l e llnes-i'The township trustees under/section'4 6 5 . 1 , 1 9 5 8 £oda_pf 
loviBiy determine whether or not a $>ile l i n ^ must be projected across the r i g h t c 
way to a suitable outlet as provided i n f e c t i o n 4 6 5 . 2 3 , 1^5^-Sode"0T'~ro"wa". 
2-If' i t i s found that the t i l e l i n e should "be projected across the right 
of way then the board of supervisors, as to secondary roads, ajp& responsible 

section 4 6 5 . 2 3 . f o r materials and labor as provided In the second paragraph of 

V ,(/ » Ames, ̂ Iowa 

September 4 , 1 9 5 9 

Mr. Charles 0 . Garretson 
Henry County Attorney 
Mount Pleasant, Iowa 

Dear Mr. Garretson: 

The following questions are submitted i n your l e t t e r of 
June 1 6 , 1 9 5 9 : 

"I would l i k e your opinion on questions' a r i s i n g 
under chapter 4 6 5 . 2 3 of the 1 9 5 8 Code of Iowa. 
Paragraph 2 of said section reads as follows: 

'If a t i l e l i n e must be projected across 
the r i g h t of way to a su i t a b l e outlet, 
the expense of both material and labor 
used i n i n s t a l l i n g the t i l e drain across 
the highway and any subsequent rep a i r 
thereof s h a l l be paid from funds a v a i l ­
able f o r the highways affected.* 

1 , Who determines whether or not a t i l e 
drain must be projected across the r i g h t 
of way of a secondary road to a suitable 
outlet and how i s the determination made? 

2 . Is i t the r e s p o n s i b i l i t y of the -Board 
of Supervisors t o extend t i l e drains across 
the r i g h t of way when such drains have been 
in place f o r a number of years and have been 
drained to open ditches which at one time 
were suitable outlets but are now f i l l e d up 
and no longer provide a suitable outlet?" 

In answer thereto you are advised: 

1 . Section 4 6 5 . 2 3 , 1 9 5 8 Code of Iowa, as amended 
by the 5 8 t h General Assembly, Chapter 3 1 3 , section 
1 , states: 

"When the course of natural drainage of 
p and land runs to a public highway, the 

owner of such land s h a l l have the r i g h t 
to enter upon such highway f o r the pur­
pose of connecting his drain or d i t c h 
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Mr. Charles 0 . Garretson 

with any drain or d i t c h constructed along 
or across the said highway, but i n 
making such connections, he s h a l l do 
so i n accordance with s p e c i f i c a t i o n s fur­
nished by the highway authorities having 
J u r i s d i c t i o n thereof, which s p e c i f i c a t i o n s 
s h a l l be furnished to him on application. 
He s h a l l leave the highway i n as good 
condition i n every way as i t was before 
the said work was done. 

I f a t i l e l i n e or drainage d i t c h must 
be projected across the r i g h t of way to 
a suitable outlet, the expense of both 
material and labor used i n i n s t a l l i n g 
the t i l e l i n e or drainage d i t c h across 
the highway and any subsequent repair 
thereof s h a l l be paid from funds a v a i l ­
able f o r the highways affected." 

Section 4 6 5 . 1 , 1 9 5 8 Code of Iowa, provides: 

"Drainage through land of o t h e r s — a p p l i c a t i o n , 
When the owner of any land desires to construct 
any levee^open d i t c h , t i l e or other underground 
drain, f o r a g r i c u l t u r a l or mining purposes, or 
fo r the purposes of securing more complete 
drainage or a better outlet.across the lands, 
of others or across the r i g h t of way of a 
r a i l r o a d or highway, or when two or more land­
owners desire to construct a drain to serve 
t h e i r lands, he or they may f i l e with the' 
township clerk of the township i n which any 
such land or right of way i s situated, an 
a p p l i c a t i o n i n writing, s e t t i n g f o r t h a des­
c r i p t i o n of the land or other property through 
which he i s desirous of constructing any such 
levee, d i t c h , or drain, the s t a r t i n g point, 
route, terminus, character, s i z e , and depth 
thereof. (Emphasis added) 

Under section 4 6 5 , 2 , 1 9 5 8 Code of Iowa, upon f i l i n g the 
a p p l i c a t i o n , the township clerk i s required to f i x a time 
and place f o r hearing before the township trustees. 
According to section 4 6 5 . 6 , 1 9 5 8 Code of Iowa, the 
trustees f i n d that a l l necessary pa r t i e s have been served 
notice and "proceed to hear the determine the s u f f i c i e n c y 
of the a p p l i c a t i o n as to form and substance...They s h a l l 
also determine the merits of the a p p l i c a t i o n , . . . " This 
statutory language appears broad enough to empower the 
township trustees under section 4 6 5 . 2 3 supra to determine 
" i f a t i l e l i n e or drainage d i t c h must be projected across 
the r i g h t of way to a suitable o u t l e t . " 
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Mr; Charles 0. Garretson 

Such a statutory construction i s i n keeping with and does 
not i n f r i n g e upon the authority granted i n the f i r s t 
paragraph of section 4 6 5 . 2 3 supra Inasmuch as that pertains 
only to the r i g h t of the landowner to enter upon a highway 
fo r the purpose of connecting his drain or d i t c h with any 
drain or d i t c h constructed along or across a highway. 

In seeking the meaning of a section of a code chapter 
the entire chapter should be considered and every part 
given e f f e c t i f reasonably possible. Board of Park 
Commissioners of C i t y of Marshalltown vs. C i t y of 
Marshalltown, 244 Iowa 844, 5 8 N.W. 2 n d 3 9 4 . : A court should 
consider the entire act and other re l a t e d statutes in 
a r r i v i n g at the meaning of a statute. Davis 'vs. Davis, 
2 4 6 Iowa 2 6 2 , 6 7 N.W. 2 n d 5 6 6 . 

Therefore, i n answer to the f i r s t question you are advised 
that the township trustees, under the procedure of Chapter 
4 6 5 supra, determine whether or not the t i l e l i n e or 
drainage d i t c h must be projected across the r i g h t of way 
to a suitable outlet. The findings of the township trustees 
are, of course, subject to appeal to the d i s t r i c t court. 

In answer to question two, the r e s p o n s i b i l i t y of the 
board of supervisors i s to comply with the findings of the 
township trustees, or the d i s t r i c t court, as the case may 
be. I f i t i s found that the t i l e l i n e should be projected 
across the r i g h t of way then i t i s incumbent that the 
board of supervisors, having j u r i s d i c t i o n over secondary 
roads under section 3 0 6 . 3 , 1 9 5 8 Code of Iowa, carry out 
the statutory mandate evidenced i n the second, paragraph of 
section 4 6 5 . 2 3 supra. 

Very t r u l y yours, 

HVPrlle 

C . J . Lyman 
Special Assistant Attorney General 
fo r Iowa Stat© Highway Commission 



TAXATIONS S«iss t Taŝ  |ala?3tMs C.0fcTpfrs.§ ~~ / / 
Ttaxigh g^^'W&'Mppii^tm^ It *&*&#«»«rs fata <>ut4#$taie, tfce fact 
that out-of-state seller has ratal! dM$toa In tag state, ©rdars taksn In 
Iowa % ««tatat8n, ana" r$fflftUacts arcs sr-aibd ttt the }ô a r&ait $ vision, 
itake, tkt traosatfena to &«taii Sates Tax and not th* Us* Tas law, 

L f " September 14, 1959 

Mr. iota 4. O'Coasor, Cft&totswt 
Iowa State ?a* &mmH$im 
State Office Building 
Bat Moines, Iowa 

This will acknowledge receipt af a tester oatad September 0, 19 39 

fm» Mr. &ea C«mof»gjNiitK# Director of |he £«UIt $ale$ ami $** Tax 

{Hvl9len of *h» Slate T&c C$^s*fOft# vsfesrelft Ilia foilowing inquiry 

was sa&siit&Ji 

*m have e««n fequestaa' by 4. P. Abefy* M a l e * Controller 
of the W. R. Grace mi timpMy of Ce4ar ftaaiea* to fsjmlsh the* 
with $ specific tax ruling sa to whether one phase of their oparatiens 
It $aa|ee4 to the Saks ©r Iks- USC'TIK laws. 

"fh* ftM&etf f M s tmftffle- thai? 

*Tht «abt effioa «f Ifee w. 8«K» a*4 t o r $ » y Is 
at &anbrt48&, M«3sacte^«lt«i, #ttle a mamifaeiarins plant Is 
lmsk<&4 at $e$ir ftiqpkb, Iowa. 

- ̂ Saiesaryen In fe$a accept orilers for specialized 
packaging equipment mi accessories and these order* am 
ftaaariad dif&ctly to Cambridge, Maasachusatta and wtaa 
filial the onftrea* material is shipped directly to the wttsm*** 
plant. Invylc*£ for tfea orders are also handed by tfta 
Massachutjetta cfffca. 

*&|1 csM actions for the orders placed #lsfe the CaMri#e# 
fi£af*idm*»tU effisa are completed by the Cadar Rapids branch 
and the act-ountlny records in Cedar ftaptdft reflect the 
i'viassachosetts transactions as Iowa sates. 

Hvveuld you accordingly advise us as to your opinion «fefcb Law 



Mr. 4ohn J. O'Connor Saptsaiber 14, 195$ 

The problem pr«s<sntad Is whathor the Stata Ratal I Sato Fax can 

be j.nposod on goods coding Into this state In tnterttau oommofoe. VOM aro 

rafarred to Hula Mo. 55, 1^58 Iowa 0epartmaotal Rulss, pp. 461. and 462, 

which, for your Information, is sot forth balowj 

" A t e tangibia personal property is purchased in IntartUftt 
commerce for osa or consumption in this state, where delivery is made 
In this state, mi the sal let- is angayad in the business of sailing susb 
tanojbl® personal property in this state for itso or consumption, such 
sale is subject to tha retail salsa tax, regardless of the faei thai the 
purchaser's order raay specify that tho goods art to bo manufactured or 
procure vtjtslde this state and shipped djrartty from th« point of origin 
to the purohasar. The sailer is required to report all such transactions 
and to sol loot and remit to this state ratal! safes tax on all such salas. 

"If the above conditions ara r««t, it is toatertat U) that the 
eontraet of sale Is closed by atcaotanco out-side the ttata ar (21 that 
that contract Is mada before the property is brought into the staka. 

"Delivery is hold to have taken place in this state IX) when 
physical possession of the tangible personal property Is actuary 
transferred to the buysr within this state, or (2) tfvbeift the tangible 
personal property is placed in the mails or m board a carrier at a 
point outside the stata <f. o« b. or otherwise} and directed to the 
buyer in this state*w 

Tim history of this rute begins with a group of casos tfsel&d by tba 

United Slates Supreme Court' early in' 194% MeGo!jMofc v. Beriitfnd»^htte 

€oal Mining Co., 309 U*S. 33, 60 Sup. Ct. 388 (1940)) M«$ei#Ifik v. 

felt & Tarrant Mfg. Co. and MeSofeVtak A. H. SJuSrenler, Inc., 309 tJ.S. 

TO, 60 Sap, Ct. 404 U940fc Jagels *A Fuel Corporation" v. Taylor, $09 

U.S. 695, m Sop. Ou 469 U940). 

In the Jagais* case, supra, a fuel company having a sales office In 

$ew York €14y maintained a coal yard In Jersey City, Htm Jersey. Customers 

of the fuel company ordered coal by mail or telephoned directly to the Haw 
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Jersey office and thereupon the coal was delivered directly to the custodier in 

York City. The S»|H*w Court upheld the New York City's sales tax 

on this transaction evidently on the basis of doing business in Maw Yorl City 

and having a sales offies boated there. 

Rule § S , supra, is a result of the efforts of the Cetmnlfe** on UnltMitt 

Sales Taxation «f the National Association of Tax Administrators In attesting 

to establish a oftlfona application .of fch$ sales tax laws In tbe diffarent 

jurisdictions as applied to interstate commerce. In view of die aforementioned 

cases. Applying Rate Wo. S3, agpr'a* vshlch is an administrative iniiefi^tatien 

of Ketall Sales Tas La**, to fee facts as presented above, It would appear 

that the sale of specialised packaging equipment shipped directly from Cambridge, 

MassaolHisetts, to the customer's plant is taxable in this state under sales tax 

statute Sactlon 422.43, Code of Iowa {'if 58). 

It was the intention of the Legislature In passing the nse tan fttttote to 

s«ppifflitinl and eefflptoffi&nt the sates Im law, so as not to plaoe the local 

retailer at a disadvantage in ctiffipatttten vtftb an out-of-state seller. Feapla*1 

Oas It Sleetric £o. Slats- Tax eommUslon, Z$® tern 1369, 2S M . 2 d 

99j Daltt l/lfg. Co. of Iowa v» towa State Tax Commission, 237' Iowa 53-1, 

.22 N.W. 24 7$% Report of Attorney general, I M S , a. 422. Tfeerafor#, 

In any sales transaction, the sales tax statute roust be applied first; if ft 

cannot be imposed, then the Use Tax Aat somas Into the picture. 

In conclusion, since the W. f?. Grace & Company has a retail division 

wUfein the. state and ardor* for this aqulpmant are taken by salesmen in lo*a 
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and remittances are mailed to the Gedar iaplds branch, the sale of the specialised 

packaging equipment most be taxed under the sales tax law. 

Very truly yours, 

Gary S. Gill 
Assistant Attorney General 

GSGjfs 



SCHOOLS: T r a n s p o r t a t i o n — Unde r ,'£ect i on 2 8 5 - 1 0 ( 7 ) c a n n o t 
a r r a n g e f o r o u t s i d e f i n a n c i n g f o r t h e p u r c h a s e o f b u s s e s but 
must d e a l d i r e c t l y w i t h t h e d e a l e r . . v , 

S e p t e m b e r 17, 19,, . 

Mr. Lee R. W a t t s 
Adams C o u n t y A t t o r n e y 
h0r/ S e v e n t h S t r e e t 
C o r n i n g , Iowa 

Dear S i r : 

T h i s w i l l a c k n o w l e d g e r e c e i p t o f y o u r l e t t e r o f A u g u s t 
27 w h i c h s t a t e s t h e f o l l o w i n g : 

"The b o a r d p u r c h a s e d some new b u s s e s on b i d s 
f r o m l o c a l d e a l e r s t o whom payment was made 
f r o m t h e p r o c e e d s o f a l o a n s e c u r e d f r o m t h e 
l o c a l bank i n t h e sum o f $ l 5 ? 0 0 0 . 0 0 on a n o t e 
d r a w i n g f o u r p e r c e n t s i m p l e i n t e r e s t p a y a b l e 
i n f i v e f u t u r e a n n u a l i n s t a l l m e n t s o f $3*000.00 
e a c h , s i g n e d i n t h e name o f t h e d i s t r i c t by t h e 
P r e s i d e n t and S e c r e t a r y upon a u t h o r i t y o f a 
r e s o l u t i o n by t h e s c h o o l b o a r d . 

" S e c t i o n 285.10 ( 7 ~ b ) i s t h e o n l y a u t h o r i t y I 
c a n f i n d f o r t h e p u r c h a s e o f s c h o o l b u s s e s on 
c r e d i t , and I do n o t f i n d any g e n e r a l a u t h o r i t y 
w h i c h p e r m i t s a s c h o o l b o a r d t o i n c u r ah i n s t a l l ­
ment i n d e b t e d n e s s o f t h i s k i n d . The amount o f 
money b o r r o w e d was f o r t h e f u l l p u r c h a s e p r i c e o f 
t h e b u s s e s , and was n o t u s e d f o r any o t h e r p u r p o s e . 

"Does t h e above c i t e d s e c t i o n r e q u i r e t h a t t h e 
i n s t a l l m e n t s must be p a i d t o and t h e c o n t r a c t 
made w i t h t h e p a r t y f r o m whom t h e bus i s p u r ­
c h a s e d ? Such wo u l d seem t o be i n d i c a t e d by t h e 
l a s t s e n t e n c e w h i c h p r o v i d e s t h a t t h e b o d i e s and 
c h a s s i s must be p u r c h a s e d on s e p a r a t e c o n t r a c t s . " 

In r e p l y t h e r e t o j I a d v i s e : 

- S e c t i o n 2 8 5 . 1 0 ( 7 ) , Code 1956, p r o v i d e s a s f o l l o w s : 

"7« When a s c h o o l q u a l i f i e s t o p u r c h a s e b u s s e s , 
t h e y may be p u r c h a s e d a s f o l l o w s : 
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" a. From such funds as may be a v a i l a b l e i n the 
g e n e r a l f u n d . 

" b. May purchase busses and e n t e r i n t o c o n t r a c t 
to pay f o r such busses over a f i v e - y e a r p e r i o d as 
f o l l o w s : O n e - fourth o f the c o s t when bus i s d e l i v e r e d 
and the ba l a n c e i n equal annual i n s t a l l m e n t s , p l u s 
s i m p l e i n t e r e s t due. The i n t e r e s t r a t e s h a l l be the 
lowest r a t e a v a i l a b l e and s h a l l not exceed f o u r p e r ­
cent s i m p l e i n t e r e s t . The bus s h a l l s e r v e as s e c u r i t y 
f o r b a l a n c e due. Bus b o d i e s and c h a s s i s s h a l l be 
purchased on s e p a r a t e c o n t r a c t s . " 

The s t a t u t e does not e x p r e s s l y s t a t e the a d m i n i s t r a t i v e 
method to be employed when the s c h o o l wishes to a v a i l i t s e l f 
o f the p r o v i s i o n s o f S e c t i o n 285.10 ( 7 - a ) . However, at the 
time the s t a t u t e became law, the S t a t e Department of P u b l i c 
I n s t r u c t i o n adopted c e r t a i n r u l e s and r e g u l a t i o n s c o n c e r n i n g 
the a d m i n i s t r a t i v e method to be used i n the purchase of 
s c h o o l busses. 

A d m i n i s t r a t i v e i n t e r p r e t a t i o n , w h i l e not b i n d i n g upon 
the c o u r t s , a re o f t e n e n t i t l e d to and are g i v e n much w e i g h t , 
p a r t i c u l a r l y when they have been i n f o r c e f o r a c o n s i d e r a b l e 
l e n g t h o f t i m e . School D i s t . of S o l d i e r Two, v. M o e l l e r , 
2^7 l o w a n 2 3 9 , 73 N.W. 2d 4-3. 

Your a t t e n t i o n i s d i r e c t e d to R e g u l a t i o n IX, S e c t i o n 3 
at page 282 o f 195& Iowa Departmental R u l e s , which p r o v i d e s : 

" a . I f the c o n t r a c t p r o v i d e s f o r b u y i n g the bus over 
a f i v e - y e a r p e r i o d , the Board o f E d u c a t i o n w i l l i s s u e 
s i x c o p i e s o f form TR-F-19-^911 per body, and s i x 
c o p i e s o f form TR-F-l9~^911 f o r c h a s s i s . One copy each 
of c o n t r a c t f o r body and c h a s s i s s h a l l be kept f o r the 
s e c r e t a r y ' s f i l e s . 

"b. S e c r e t a r y s h a l l i s s u e n e c e s s a r y w a r r a n t s f o r 
meeting terms o f c o n t r a c t . At l e a s t one warrant 
must be drawn f o r the o n e - f o u r t h down-payment on 
body and one f o r the o n e - f o u r t h down-payment on 
c h a s s i s and not more than f i v e e qual w a r r a n t s drawn 

" f o r the annual payments on body and not more than f i v e 
e q u a l w a r r a n t s drawn f o r annual payments on c h a s s i s . 
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" c S a i d w a r r a n t s must be d r a w i n f a v o r o f the 
f i r m o r company s o i l i n g the r e s p e c t i v e body and 
c h a a s i s." 

You w i l l note i n subparagraph " c " above t h a t the w a r r a n t s 
rnu3t be drawn i n f a v o r o f the f i r m o r company s e l l i n g the busses« 
There b e i n g no o t h e r a u t h o r i t y , e i t h e r s t a t u t o r i l y or o t h e r w i s e , 
f o r the purcha s e o f s c h o o l busses, under c h a p t e r undor the 
d o c t r i n e o f of t o r a ^ s j o , unju.s c ^ y u ^ j p ^ t e r j ^ u a the s c h o o l 
boards have no power to arr a n g e f o r o t h e r t y p e s o f f i n a n c i n g 
except as p r o v i d e d . 

*'ery t r u l y y o u r s , 

THEODOR R. REHHANN, JR, 
A s s i s t a n t A t t o r n e y G e n e r a l 

TWRjkvr 
ces P a u l wohnston 

Joe D a v i s 
Dept. of Pub. I n s t r . 



HIGHWAYS; Intericount.v drainage d i s t r i c t s — 
1 , Under Code section 4 5 5 . 2 1 0 there i s one engineer who need not he a 

county resident. 2 . Freeholder appraisers may be from any county 
i n d i s t r i c t . 3 . Engineer under Code Sections 4 5 5 . 3 0 and 4 5 5 . 2 0 3 
may be same person. %3yp*.*M,K Ib^rc-U^ &&d*i f//$/st) # 5f-/C> 

September 18, 1959 

Mr. Busaell B, Newell 
Attorney at Law 
Columbus Junction, Iowa 

Dear S i r : 

Beceipt 18 acknowledged of your l e t t e r r a i s i n g c e r t a i n 
questions involving the appointment, number and q u a l i f i c a t i o n s 
of appraisers selected under the provisions of Sebtion 4 5 5 . 2 1 0 
1 9 5 8 Code of Iowa, as applied, to lnter-oounty levee and 
drainage d i s t r i c t s , 

Your questions are: 

1 . Should the engineer be a resident of either county, or 
should there be a separate engineer from each county? 

2. Should there be one freeholder from each county, who, 
together with the engineer, s h a l l constitute the three 
appraisers or should there be a separate set of appraisers 
from each county? 

3 . Can the engineer required by Section 4 5 5 . 3 0 be the same 
person who has already been appointed by the d i s t r i c t under 
Section 455 . 2 0 3 ? 

$-be answer to number one i s that the law provides that one 
engineer be appointed* There i s no statutory requirement that 
such engineer be a resident of one of the counties i n which 
the d i s t r i c t i s located. It has been presumed that the i n t e r -
county d i s t r i c t i s managed by a " j o i n t board" of supervisors. 
Section 455.210, 1958 Code, provides that the "board" s h a l l 
appoint three appraisers, one of whom i s an engineer. "Board 9 

as used therein means "Joint; board" where a inter-county 
d i s t r i o t i s concerned. Section 4 5 5 . 4 , 4 5 5 .214 and 455.215, 
1958 Code of Iowa. 
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The answer t o number 2 i s t h a t two of the "three" appraisers 
provided f o r by Section 455.210, 1958 Code of Iowa, are to 
be freeholders of one of the counties In which the d i s t r i c t 
i s located. Obviously, use of "county" i n the singular does 
not make e v e r y p a r t of the phrase "freeholders of the oounty" 
clea r and meaningful under these circumstances. Therefore, 
Section 4 . 1 ( 3 ) , 1953 Code of Iowa, should be applied which 
states: 

"Words importing the singular number may be 
extended to several persons or things...". 

Such phrase should be construed as "freeholders o f the 
county (or ocunties)"• The two freeholder appraisers may 
be from one o r any o f t h e counties i n which t h e Inter-county 
d i s t r i c t i s located. It is; to be noted t h a t an inter-county 
d i s t r i c t may involve more than two counties. Sedtion 557.1» 
1958 Code of Iowa. 

The answer t o number 3 i s t h a t the engineer required by 
Section 4 5 5 . 3 0 , 1958 Code of Iowa, may be the same person who 
has already been appointed by the d i s t r l o t under Sect;ion 
4 5 5 . 2 0 3 , 1958 Code of Iowa. There i s no requirement that the 
engineer required under Section 455.3 0 be a d i f f e r e n t engineer. 
Your at t e n t i o n i s also Invitad to Seotipn 5, Acts of the Thirty 
t h i r d General Assembly. (1909), page 111, which'is the immediate 
predecessor of present Section 4 5 5 . 3 0 , 1958 Code of Iowa, as 
.to appraisers q u a l i f i c a t i o n s . It states as to the three 
appraisers that: 

"one of whom s h a l l be the engineer there­
tofore appointed as above provided, or, 
i n case of his absence or i n a b i l i t y to 
act, some other engineer, and two f r e e ­
holders of the county who s h a l l not be 
interested i n , nor relati&cLto any party 
interested In the proposed Improvement." 

It appears that the change to the present language of Section 
4 5 5 . 3 0 was to remove the required preference f o r the engineer 
f i r s t appointed i n connection with formation or improvement of 
a d i s t r l o t . 

JET:mj 



CORPORATIONS: 
A r t i c l e s Amended -- Those e x i s t e n t a t the e f f e c t i v e date of 

Chapter 3 3 d , A c t s of the 5 S t h G.A., i n o r d e r t o take advantage o f 
the r e v i s i o n o f b u i l d i n g and loan law (C h a p t e r 338, A c t s of the 
5 8 t h G.A.) are r e q u i r e d t o a c c e p t such r e v i s i o n by amendment. 
( 6-\ * OUUL^O ti QMOMI, St. Qui cP. > If 2 ? I ̂ ') #• S? ~Vd - S~ 

September 2 d , 

Mr. C. B. A k e r s 
A u d i t o r o f S t a t e 
B u i l d i n g 

A t t e n t i o n : Mr. Geo. T", Carson 
S u p e r v i s o r , S a v i n g s and Loan Department 

ih.iar Hr. C a r s o n : 

T h i s w i i l acknowledge r e c e i p t o f yours w i t h a copy o f 

r e q u e s t t o yo<. fram the S a v i n g s and Loan League o f Iowa f o r an 

o p i n i o n c o n c e r n i n g t h e e f f e c t o f S e c t i o n &j of the new s a v i n g s 

and loan law. Senate F i l e 3 2 0 (now Chapter 336, A c t s o f the LJdth 

General Assembly} on a s s o c i a t i o n s a l r e a d y i n c o r p o r a t e d . 

The r e q u e s t f o l l o w s : 
'••At the re q u e s t o f the Sav i n g s and Loan League o f 
Iowa, I am w r i t i n g you f o r an i n t e r p r e t a t i o n o f the 
e f f e c t o f S e c t i o n 6i> o f the new s a v i n g s and loan law 
(Senate F i i e 320} on a s s o c i a t i o n s a i ready i n c o r p o r a t e d . 

" S p e c i f i c a l l y , does t h a t s e c t i o n arjend a l l A r t i c l e s 
a u t o m a t i c a l i y wi th o u t f u r t h e r o r addi tionai r a t i f i ­
c a t i o n by the members o f each a s s o c i a t i o n , so t h a t 
t h e i r A r t i c l e s as o f J u l y k, \'.)53> w i l l p e r m i t them 
t o commence o p e r a t i n g under the new iawV Or i s trie s ec­
t i o n and i n t e n t broad enough t o p e r m i t them t o a c t under 
the new law commencing w i t h J u l y 1959, and u n t i l they 
have a chance t o amend w i t h r e s t a t e d or conformed A r t i c l e 
a t t h e i r new r e g u l a r annua! meeting. 1 1 

In r e p l y t h e r e t o , a d d r e s s i n g m y s e l f t o the p r o p o s i t i o n 

s u b m i t t e d , and p a r t i c u l a r l y t o the a f f a c t S e c t i o n 69, Senate 

F i l e 320 (now Chapter 33o, A c t s o f the 58th General Assembly) nas 

upon a s s o c i a t i o n s i n c o r p o r a t e d a t the e f f e c t i v e d a t e , o f Chapter 

33B, I would a d v i s e : 
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S e c t i o n 6S o f s a i d A c t p r o v i d e s the f o l l o w i n g : 
" 1 . The name, r i g n t s , powers, p r i v i l e g e s , and im­

m u n i t i e s o f eve r y such c o r p o r a t i o n h e r e t o f o r e i n c o r p o r a t e d 
under the iaws o f t h i s s t a t e r e p e a l e d and r e v i s e d by t h i s 
A c t s h a l l be governed, c o n t r o l l e d , c o n s t r u e d , extended, 
l i m i t e d , a n d d e t e r m i n e d by the p r o v i s i o n s o f t h i s c h a p t e r 
t o the same e x t e n t and e f f e c t as i f such c o r p o r a t i o n had 
been i n c o r p o r a t e d p u r s u a n t h e r e t o , and the a r t i c l e s o f 
a s s o c i a t i o n , c e r t i f i c a t e o f i n c o r p o r a t i o n , o r c h a r t e r , 
however e n t i t l e d , bylaws and c o n s t i t u t i o n , o r o t h e r r u l e s 
o f e v e r y such c o r p o r a t i o n h e r e t o f o r e made o r e x i s t i n g a r e 
hereby m o d i f i e d , a l t e r e d , and amended t o conform t o the 
p r o v i s i o n s o f t h i s c h a p t e r , as the same are i n c o n s i s t e n t 
w i t h the p r o v i s i o n s o f t h i s c h a p t e r , e x c e p t t h a t the ob­
l i g a t i o n s o f any such e x i s t i n g c o r p o r a t i o n , whether be­
tween such c o r p o r a t i o n and i t s members, o r any o f them, 
o r any o t h e r person o r p e r s o n s * o r any v a l i d c o n t r a c t 
between the members o f any such c o r p o r a t i o n , o r between 
such c o r p o r a t i o n and any o t h e r p a r s o n o r p e r s o n s , e x i s t i n g 
a t the time t h i s c h a p t e r t a k e s e f f e c t , s h a l l not be i n any 
way i m p a i r e d by the p r o v i s i o n s o f t h i s c h a p t e r , and, w i t h 
such e x c e p t i o n s , e v e r y such c o r p o r a t i o n s h a l i p o s s e s s 
the r i g h t s , powers, p r i v i l e g e s and imm u n i t i e s and s h a l l 
be s u b j e c t t o the d u t i e s , l i a b i l i t i e s , d i s a b i l i t i e s , and 
r e s t r i c t i o n s c o n f e r r e d and imposed by t h i s c h a p t e r n o t ­
w i t h s t a n d i n g a n y t h i n g t o the c o n t r a r y i n i t s c e r t i f i c a t e 
o f i n c o r p o r a t i o n , b ylaws, c o n s t i t u t i o n o r r u l e s . 

" 2 . A l l o b l i g a t i o n s h e r e t o f o r e c o n t r a c t e d may be en­
f o r c e d . A i l o b l i g a t i o n s t o any such c o r p o r a t i o n h e r e t o ­
f o r e c o n t r a c t e d s h a l l be e n f o r c e a b l e by i t and i n i t s 
name, and demands, c l a i m s , and r i g h t s o f a c t i o n a g a i n s t 
any such c o r p o r a t i o n may be e n f o r c e d a g a i n s t i t as f u l l y 
and c o m p l e t e l y as they might have been e n f o r c e d h e r e t o f o r e . 

" 3 . Chapter c o n t r o l l i n g . I n s o f a r as the p r o v i s i o n s 
o f t h i s c h a p t e r a r e i n c o n s i s t e n t w i t h the p r o v i s i o n s o f 
any o t h e r law a f f e c t i n g s a v i n g s a s s o c i a t i o n the p r o v i s i o n s 
o f t h i s c h a p t e r s h a l l c o n t r o l . 

"4. S e p a r a b i l i t y . i f any p r o v i s i o n s , c l a u s e , o r phrase 
o f t h i s c h a p t e r o r the a p p l i c a t i o n t h e r e o f t o any person o r 
c i r c u m s t a n c e i s h e l d i n v a l i d such i n v a l i d i t y s h a l l not a f ­
f e c t o t h e r p r o v i s i o n s o r a p p ! i c a t i o n s o f t h i s c h a p t e r which 
can be g i v e n e f f e c t w i t h o u t the i n v a l i d p r o v i s i o n s o r a p p l i 
c a t i o n , and t o t h i s end the p r o v i s i o n s o f t h i s c h a p t e r a re 
d e c l a r e d t o be s e p a r a b l e . " (Approved A p r i l 9, 1959.) 

Whether by v i r t u e o f t h i s s e c t i o n , the r e v i s i o n o f the 
b u i l d i n g and l o a n law, Chapter 3 3 3 , c o n s t i t u t e s an a u t o m a t i c 

amendment t o the A r t i c l e s o f c o r p o r a t i o n s p r e v i o u s l y e x i s t i n g , 

and r e l i e v e s the c o r p o r a t i o n o f f u r t h e r a c t i o n by way o f a d o p t i o n 
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o f the r e v i s e d and amended a c t , need not be determined because 

the r u l e o f Jaw does r e q u i r e o f p r i v a t e c o r p o r a t i o n s a c c e p t a n c e 

o f l e g i s l a t i v e amendments t o c o r p o r a t e c h a r t e r s , whether r e q u i r e d 

by the terms o f the amendment o r n o t , o r the r i g h t t o c o n t i n u e t o 

o p e r a t e l a c k i n g such acceptance c e a s e s t o e x i s t . T h i s r u l e i s ad­

hered to by t e x t w r i t e r s and by a d j u d i c a t e d c a s e s . 

As f a r as t e x t s are c o n cerned, i n Volume 18, page k"/5, 

s e c t i o n 81, C. J . S. } t i t l e d CORPORATIONS, i t i s s t a t e d : 

"Amendments must be a c c e p t e d o r a s s e n t e d t o , and such 
a c c e p t a n c e o r a s s e n t must be s u f f i c i e n t . 

" I n view o f the r u l e t h a t i n the absence of consent by 
the c o r p o r a t i o n and i t s members where no power has been 
r e s e r v e d by the s t a t e t o a l t e r , amend, o r r e p e a l a c o r ­
p o r a t e c n a r t e r t h i s may n o t , o r d i n a r i l y , be done by sub­
sequent a c t i o n o f the s t a t e , see s u p r a h 80, i n o r d e r 
t h a t an amendment by the s t a t e s h a l l be e f f e c t i v e , i t i s 
e s s e n t i a l t h a t such amendment be e i t h e r e x p r e s s l y o r im­
p l i e d l y a c c e p t e d . The same r u l e a p p l i e s , o f c o u r s e , where 
an amendment i s o f such a c h a r a c t e r as not t o come w i t h i n 
the r e s e r v e d power t o a l t e r , amend, o r r e p e a l . Moreover, 
where a s t a t u t e e n a c t e d f o r the b e n e f i t o f a c o r p o r a t i o n 
e x p r e s s l y r e q u i r e s the f i l i n g o r g i v i n g o f an a c c e p t a n c e , 
an a c c e p t a n c e i s e s s e n t i a l t o e n t i t l e the c o r p o r a t i o n to 
the b e n e f i t o f the a c t . N o t w i t h s t a n d i n g the language i n 
some o f the c a s e s i s broad enough t o imply t h a t , when 
the l e g i s l a t u r e has r e s e r v e d the power t o a l t e r , amend, 
o r r e p e a l a c h a r t e r , i t i s i m m a t e r i a l whether the con­
s e n t o f the c o r p o r a t i o n i s g i v e n o r n o t , t h i s i s not 
s t r i c t l y t r u e i n the case or a p r i v a t e c o r p o r a t i o n , ex­
cept i n the case of amendments o r r e g u l a t i o n s i n the 
e x e r c i s e o f the p o l i c e power o r the power o f eminent 
domain; f o r even though the s t a t e may have r e s e r v e d 
the power t o amend o r t o r e p e a l , i t can no more compel 
c o r p o r a t o r s t o a c c e p t an amended c h a r t e r and t o c o n t i n u e 
under i t than i t c o u l d compel them t o a c c e p t the o r i g i n a l 
c h a r t e r . The t r u e s i t u a t i o n i s t h i s : A l t h o u g h the l e g i s ­
l a t u r e may have r e s e r v e d a power t o a l t e r , amend, o r r e ­
p e a l a c h a r t e r o f a p r i v a t e c o r p o r a t i o n , and a l t h o u g h 
under t h i s r e s e r v a t i o n o f power i t can r e p e a l the c h a r t e r 
w i t h o u t r e g a r d to the consent o r nonconsent o f the c o r p o r a 
t i o n , and may impose an amendment as a c o n d i t i o n o f the 
c o r p o r a t i o n ' s c o n t i n u i n g t o e x e r c i s e i t s f r a n c h i s e , i t 
c annot, w i t h o u t i t s c o n s e n t , compel i t t o c o n t i n u e under 
the c h a r t e r as amended. On the o t h e r hand, a c o r p o r a t i o n 
cannot conduct i t s o p e r a t i o n s i n d e f i a n c e o f the l e g i s l a t i 
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power, i f i t does not a c c e p t an amendment which the s t a t e 
has the power t o impose, i t must d i s c o n t i n u e i t s o p e r a t i o n s 
as a c o r p o r a t e body, and i f i t c o n t i n u e s t o a c t as a c o r ­
p o r a t i o n o r o t h e r w i s e a c t s under such an amendment,, i t w i l l 
be regarded as h a v i n g a c c e p t e d the same. " 

FLETCHER'S CYCLOPEDIA, Volume 7, page 335, s e c t i o n 3724, 
p e r t a i n i n g t o the r u l e , s t a t e s the f o l l o w i n g : 

"To become e f f e c t i v e , a l e g i s l a t i v e amendment t o a c o r ­
p o r a t e c h a r t e r must f i r s t be u n c o n d i t i o n a l l y a c c e p t e d by 
the c o r p o r a t i o n o r i t s members and i n the manner p r e s c r i b e d 
by law. 

"The r u l e s g o v e r n i n g the a c c e p t a n c e o f amendments t o c o r ­
p o r a t e c h a r t e r s a r e not e s s e n t i a l l y d i f f e r e n t from those 
p e r t a i n i n g t o the a c c e p t a n c e o f o r i g i n a l c h a r t e r s . An 
o r i g i n a l c h a r t e r must be a c c e p t e d whether the i n c o r p o r a ­
t i o n i s under g e n e r a l laws, o r by s p e c i a l a c t . T h i s i s 
because the c h a r t e r i s c o n t r a c t u a l i n c h a r a c t e r , and u n t i l 
a c c e p t a n c e , i t i s a mere o f f e r o f no b i n d i n g e f f e c t , Th© 
same i s t r u e o f an amendment t o the c o r p o r a t e c h a r t e r . 
B e f o r e i t can become e f f e c t i v e and b i n d i n g i t must be ac­
c e p t e d o r consented t o by the c o r p o r a t i o n o r i t s members, 
i t can make no d i f f e r e n c e t h a t , i n g r a n t i n g the o r i g i n a l 
c h a r t e r , the l e g i s l a t u r e r e s e r v e d the power t o revoke 
o r amend i t , f o r i t has no more power to compel p e r s o n s 
t o c o n t i n u e as a p r i v a t e c o r p o r a t i o n under an amended 
c h a r t e r than I t has t o c r e a t e a p r i v a t e c o r p o r a t i o n i n 
the f i r s t I n s t a n c e w i t h o u t the consent o f the members. 

"The amendment o r m o d i f i c a t i o n o f a c h a r t e r , l i k e the 
o r i g i n a l c h a r t e r , must be a c c e p t e d u n c o n d i t i o n a l l y and 
as i t i s o f f e r e d . The amendment does not become a p a r t 
o f the c h a r t e r where the a c c e p t a n c e i s q u a l i f i e d by a 
p r o v i s o i n t r o d u c i n g a new c o n d i t i o n not. a u t h o r i z e d by the 
a c t s . U n l e s s a u t h o r i z e d by the a c t , the amendment must 
be a c c e p t e d as a whole, and cannnt be a c c e p t e d i n p a r t 
o n l y , f o r , as was s a i d i n an e a r l i e r c h a p t e r , t h i s would 
e n a b l e the c o r p o r a t i o n t o r e j e c t the o b l i g a t i o n s imposed 
and r e t a i n the b e n e f i t s c o n f e r r e d . " 

c i t i n g i n s u p p o r t o f the r u l e , the f o l l o w i n g : 

"On t h i s p o i n t i t was s a i d i n a V i r g i n i a c a s e : 
'The power o f the l e g i s l a t u r e " t o r e p e a l , a l t e r , o r 
m o d i f y the c h a r t e r o f any t a n k a t i t s p l e a s u r e " must be 
l i m i t e d t o t h i s e x t e n t . I t may c e r t a i n l y r e p e a l the 
c h a r t e r o f any bank, but i t cannot compel a bank t o a c c e p t 
an amendment o r m o d i f i c a t i o n o f I t s c h a r t e r . Nor i s any 
such amendment o r m o d i f i c a t i o n o f i t s c h a r t e r b i n d i n g 
upon the bank w i t h o u t i t s a c c e p t a n c e . Banks a r e p r i v a t e 
c o r p o r a t i o n s , c r e a t e d by a c h a r t e r , or a c t o f i n c o r p o r a t i o n 
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from the government, which i s i n the n a t u r e o f a c o n t r a c t , 
and t h e r e f o r e , i n o r d e r t o complete the c r e a t i o n o f such 
c o r p o r a t i o n , something more than the mere g r a n t o f a c h a r ­
t e r i s r e q u i r e d ; t h a t i s , i n o r d e r t o g i v e t o the c h a r t e r 
the f u l l f o r c e and e f f e c t o f an e x e c u t e d c o n t r a c t , i t must 
be a c c e p t e d . . . . Though the l e g i s l a t u r e may have the 
r e s e r v e d power to amend or m o d i f y a c h a r t e r o f i n c o r p o r a ­
t i o n , i t can no more f o r c e the c o r p o r a t i o n t o a c c e p t such 
amendment o r m o d i f i c a t i o n than i t c o u l d have f o r c e d upon 
them the a c c e p t a n c e o f the o r i g i n a l c h a r t e r w i t h o u t t h e i r 
c o n s e n t . ' As was s a i d , however, i n t h i s c a s e , one o f the 
consequences o f r e f u s a l t o a c c e p t the amendment i s ' t h a t 
the c o r p o r a t i o n cannot conduct i t s o p e r a t i o n s i n d e f i a n c e 
o f the power t h a t c r e a t e d i t ; and i f i t does not a c c e p t 
the m o d i f i c a t i o n o r amendment proposed, must d i s c o n t i n u e 
i t s o p e r a t i o n s as a c o r p o r a t e body.' Yeaton v. Bank o f 
O l d Dominion, 21 G r a t t . (Va.) 533» per 'judge C h r i s t i a n . 
And see A l e x a n d e r v. Berney, 28 M.J. £q. 30; M i l l e r y. 
American Mut. A c c . Ins. Co., 92 Tenn. 16"/, 21 S.W. 
20 L.R.A. 7 5 5 7 ^ 

I n s o f a r as Iowa i s concerned, the q u e s t i o n i s c o n s i d e r e d 

i n the case o f S t . John v. Buj I d i n i j S- Loan A s s o c i a t i o n , 13b Iowa 

kk8, 113 N.W. 863, where under the r e s e r v e power of the S t a t e 

p r o v i d e d by A r t i c l e V I I I , S e c t i o n 12 of the C o n s t i t u t i o n , the 

b u i l d i n g and loan s t a t u t e s o f Iowa were amended t o p r o v i d e the 

maximum r a t e o f i n t e r e s t and premium t o be c o l l e c t e d by such a s ­

s o c i a t i o n whether a p p l i c a b l e t o both f u t u r e o r e x i s t e n t c o r p o r a ­

t i o n s , and t o r e q u i r e such a s s o c i a t i o n s t o amend t h e i r a r t i c l e s 

so as t o conform w i t h the p r o v i s i o n s o f the amendment. 

To the c l a i m t h a t such amendment has p r o s p e c t i v e and not 

r e t r o s p e c t i v e o p e r a t i o n , i n the absence o f d i r e c t p r o v i s i o n t o 

the c o n t r a r y , and t h a t i n no event may the l e g i s l a t u r e i m p a i r 

the o b l i g a t i o n s o f the c o n t r a c t , the Court s t a t e s -

- " S e c t i o n 10. . . . I n case any such a s s o c i a t i o n d o i n g 
b u s i n e s s i n the S t a t e s h a l l f a i l t o amend i t s a r t i c l e s 
o f i n c o r p o r a t i o n i n c o n f o r m i t y h e r e w i t h p r i o r t o J u l y 
1 5 t h , 1900, i t s a u t h o r i t y t o do b u s i n e s s i n t h i s S t a t e 
s h a l l be revoked by the e x e c u t i v e c o u n c i l , and under the 
d i r e c t i o n o f the e x e c u t i v e c o u n c i l a p p l i c a t i o n by the 
A t t o r n e y - G e n e r a l s h a l l be made t o the p r o p e r c o u r t f o r 
the appointment o f a r e c e i v e r t o wind up the a f f a i r s o f 
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t h e a s s o c i a t i o n , and i n such p r o c e e d i n g s the amount due 
from the b o r r o w i n g wember on mortgages s h a l l be a s c e r ­
t a i n e d i n the manner p r o v i d e d i n s e c t i o n / o f t h i s a c t , 
and the b a l a n c e due on such mortgages shal1 be t r e a t e d 
and c o n s i d e r e d as due w i t h i n a r e a s o n a b l e time t o be 
f i x e d by the c o u r t a f t e r the appointment o f a r e c e i v e r . 
. . . , The g e n e r a l p r i n c i p l e s i n v o l v e d i n these con­
t e n t i o n s a r e w e l l u n d e r s t o o d . U n l e s s o t h e r w i s e s t a t e d , 
a l l laws a r e presumed t o o p e r a t e p r o s p e c t i v e l y , and not 
r e t r o s p e c t i v e l y , and no a c t o f the l e g i s l a t u r e may i m p a i r 
the o b l i g a t i o n s o f a c o n t r a c t . But a c o r p o r a t i o n under 
our laws has no a b s o l u t e r i g h t t o do b u s i n e s s i n t h i s S t a t e , 
and i t s a r t i c l e s o f i n c o r p o r a t i o n a r e a t a l l times s u b j e c t 
t o amendment by the General Assembly. C o n d i t i o n s may a t 
any time be imposed upon a c o r p o r a t i o n and enforcement 
t h e r e o f a s s u r e d by r e v o k i n g t h e i r p r i v i l e g e s i n the event 
o f noncompliance. , ••. . . i t w i l l be noted t h a t the 
a c t i t s e l f does not attempt t o change the c o n t r a c t s o f 
members, c u t i t does p r o v i d e t h a t , i f the a s s o c i a t i o n 
f a i l e d t o comply t h e r e w i t h on o r b e f o r e J u l y 15, 1300, 
i t s a u t h o r i t y t o do b u s i n e s s s h o u l d cease, and i t s a f ­
f a i r s s h o u l d be wound up, and s e t t l e m e n t s made w i t h a l l 
members a c c o r d i n g t o the p r o v i s i o n s o f the a c t . Defendant 
th e n had the o p t i o n o f c o m p l y i n g w i t h the law and a d j u s t ­
i n g i t s o u t s t a n d i n g c o n t r a c t s on the b a s i s o u t l i n e d i n the 
a c t , o r o f g o i n g out o f b u s i n e s s and s e t t l i n g w i t h i t s 
members upon the b a s i s f i x e d i n s e c t i o n 7 o f the a c t . 
I t had no c o n s t i t u t i o n a l o r o t h e r r i g h t t o c o n t i n u e i n 
b u s i n e s s i n d e f i n i t e l y o r f o r any o t h e r time than the 
L e g i s l a t u r e might see f i t t o p e r m i t * T h i s i s a funda­
mental p r i n c i p l e o f c o r p o r a t e law under the r e s e r v e d power 
now g e n e r a l J y g i v e n to the L e g i s l a t u r e . B i s h o p v. B r a I nerd 
28 Conn. 289, In re B r o o k l y n R. R., 11 N.Y. 2*»5 (75 N.Y» 
335, 81 N.Y. bsTT Of c o u r s e , the r e l a t i o n between the c o r ­
p o r a t i o n and i t s s t o c k h o l d e r s cannot be changed o r d i s t u r b e d 
a g a i n s t t h e i r w i l l . A l l t h a t the L e g i s l a t u r e may do i n 
t h i s r e s p e c t i s t o g r a n t the power, and then i t i s f o r 
the c o r p o r a t i o n t o a c c e p t o r not as i t p l e a s e s . Kenosha 
Co. v. Marsh, 1/ Wis. 13. 

"Whatever might be s a i d as t o the r i g h t s o f the p a r t i e s 
had the defendant not c o m p l i e d w i t h the p r o v i s i o n s o f the 
a c t now b e f o r e us, i t d i d amend i t s a r t i c l e s and comply 
w i t h the terms o f the new law, and, h a v i n g done so, i t 
i s bound t h e r e b y t o a l 1 i t s members who seek t o take ad­
vantage t h e r e o f . Defendant had two c o u r s e s open t o i t : 
One t o q u i t d o i n g b u s i n e s s and s e t t l e up i t s a f f a i r s , 
and the o t h e r to comply w i t h the law, amend i t s a r t i c l e s , 
and g i v e t o i t s members the b e n e f i t o f the new law. I t 
chose the l a t t e r c o u r s e , and, h a v i n g done so , i t i s i n 
no p o s i t i o n t o say t h a t the a c t under which i t d i d these 
t h i n g s i s u n c o n s t i t u t i o n a l and v o i d . Pur f e e v. Old .Colony; 
R.R., 5 A l l e n (Mass.) 230 Greenwood v. Rai1 road Co., 
T 0 5~U.S. 3 3 (26 L. Ed. 361), UnTon"PacTf i c R. R~~Tv. U, S o , 9y \j 
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7UU (25 L. Ed. 4 3 6 ) : Edworthy v. Assjhn, 114 Iowa 2 2 0 : 
and B r i g y s v. A s s ' n , 114 Iowa 2 3 2 3 are not i n p o i n t on 
t h i s p r o p o s i t i o n ; f o r i n n e i t h e r case d i d the defendant 
comply o r attempt t o comply w i t h the amendatory a c t . 3n 
o t h e r words, t h e r e was no a c c e p t a n c e t h e r e o f by the 
p a r t i e s i n i n t e r e s t . . . . . We a r e c o n s t r a i n e d t o h o l d 
t h a t the a c t i n q u e s t i o n , because o f d e f e n d a n t ' s c o n c l u " 
s i on t o take advantage t h e r e o f by f i l i n g i t s amended 
a r t i c l e s and c o n t i n u i n g i n b u s i n e s s , became b i n d i n g upon 
the d e f e n d a n t , and t h a t p l a i n t i f f s a r e presumed t o have 
a c c e p t e d i t o r a r e estopped from d e n y i n g t h a t they d i d , 
and t h a t the case i s governed by c h a p t e r 63, A c t s 28th 
General Assembly, and the d e f e n d a n t ' s aviended a r t i c l e s . 
These p r o v i d e , i n s u b s t a n c e , t h a t the r a t e o f i n t e r e s t 
s h a l l not exceed the sum o f e i g h t per c e n t , per annum, 
payments t o be c r e d i t e d on a n n i v e r s a r y days and payments 
on s t o c k t o be t r e a t e d as payments upon the mortgage." 

W h i l e the S t . John case has no p r e c e d e n t i a l v a l u e , 
both argument and l e g i s l a t i v e p o l i c y t h e r e d i s c l o s e d i s c o n f i r m a ­
t i o n o f the r u l e here c o n s i d e r e d . Among o t h e r s i t i s s t a t e d : 

"Defendant then had the o p t i o n o f c o m p l y i n g w i t h the law 
and a d j u s t i n g i t s o u t s t a n d i n g c o n t r a c t s on the b a s i s o u t ­
l i n e d i n the a c t , o r o f g o i n ^ out o f b u s i n e s s and s e t t l i n g 
w i t h i t s members upon the b a s i s f i x e d i n s e c t i o n 7 o f the 
a c t . I t had no c o n s t i t u t i o n a l o r o t h e r r i g h t t o c o n t i n u e 
i n b u s i n e s s i n d e f i n i t e l y o r f o r any o t h e r time than the 
L e g i s l a t u r e might see f i t t o p e r m i t . T h i s i s a fundamental 
p r i n c i p l e o f c o r p o r a t e law under the r e s e r v e d power now 
g e n e r a l l y g i v e n 10 the L e g i s l a t u r e . B i s h o p y. B r a i n e r d , 
28 Conn. 203, i n re--Brooklyn ft. R., 72 N.Y."~~245 (75 f l . 
Y. 335, 81 N.Y. 63)" Of c o u r s e , the r e l a t i o n between 
the c o r p o r a t i o n and i t s s t o c k h o l d e r s cannot be changed 
o r d i s t u r b e d a g a i n s t t h e i r w i l l . A l l t h a t the Leg i s -
l a cure may do In t h i s r e p e c t i s t o g r a n t the power, a^d 
tnen i t i s f o r the c o r p o r a t i o n to a c c e p t or not as i t 
p l e a s e s . |tenosha Co. V. H a r s h , 17 Wis. 13." 

Note a l s o such p o l i c y i s e x h i b i t e d by the p r o v i s i o n s 

o f S e c t i o n 13, p aragraph 14, o f Chapter 338, Laws of the 58th 

General Assembly, p r o v i d i n g as f o l l o w s : 

"14. A u t o m a t i c a u t h o r i z a t i o n . Any a s s o c i a t i o n may have 
the r i g h t t o p a r t i c i p a t e i n any ne?w o r a d d i t i o n a l powers : 
o r a c t i v i t i e s h e r e a f t e r g r a n t e d t o such a s s o c i a t i o n under 
t h i s c h a p t e r Immediately upon the e f f e c t i v e d a t e o f such 
a d d i t i o n a l a u t h o r i t y , i f a u t h o r i z e d by the a r t i c l e s o f 
i n c o r p o r a t i o n o f such a s s o c i a t i o n . " 
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T h i s p r e s e n t s c l e a r l y l e g i s l a t i v e i n t e n t i o n I n s o f a r as i t con­

c e r n s any p a r t i c i p a t i o n o f any a s s o c i a t i o n In any new o r a d d i t i o n a l 

powers o r a c t i v i t i e s g r a n t e d by Chapter 3 3 d , Laws o f the 5Sth Genera 

Assembly. E x e r c i s e o f any such powers i s c o n d i t i o n e d upon a u t h o r ­

i z a t i o n t h e r e f o r p r o v i d e d i n the A r t i c l e s o f I n c o r p o r a t i o n . 

I am o f the o p i n i o n , t h e r e f o r e , t h a t t o take advan­

tage o f t i i e r e v i s i o n o f the b u i l d i n g and l o a n laws by Chapter 33£, 

Ac t o f the 58t h ' G e n e r a l Assembly, a c c e p t a n c e by way o f amendment 

i s requ i r e d . 

Very . t r u l y y o u r s , 

0S:mmh4 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y General 



C I T I E S AND TOWNS: S p e c i a l C h a r t e r C i t i e s ~ Under code s e c t i o n 
4-20.160, 4 2 0 . 1 6 3 and 4 2 0 . 1 5 5 , no power i s c o n f e r r e d t o e r e c t 
b u i l d i n g s f o r t h e p u r p o s e o f r e n t a l . ( Q ^ £ &tti > 

S e p t e m b e r 3 0 , 1959 

Mr. M a r t i n D. L e i r 
S c o t t County A t t o r n e y 
T h i r d F l o o r 
C ourt House 
Davenport, Iowa 

Dear S i r : 

Your l e t t e r o f September 8 has been referred to mo by 
tha A t t o r n e y G e n e r a l f o r answer. You i n q u i r e whether the 
Davenport Levso Improvement Commission has power to expend 
funds on hand i n the Levee Improvement Fund f o r the purpose 
of c o n s t r u c t i n g and m a i n t a i n i n g a b u i l d i n g on the le v e e f o r 
l e a s e to p r i v a t e f i r m s . 

Levee Improvement Commissions i n S p e c i a l C h a r t e r C i t i e s 
( o f which Davenport i s one) a r e a u t h o r i z e d to e x i s t by Coda 
s e c t i o n 420,160 which p r o v i d e s as f o l l o w s : 

"Any c i t y a c t i n g under s p e c i a l c h a r t e r may e s ­
t a b l i s h a l e v e e improvement commission to con­
s i s t o f the mayor, who s h a l l be i t s c h a i r m a n , and 
not more than f o u r o t h e r p ersons to be a p p o i n t e d 
by the mayor w i t h the a p p r o v a l o f the c i t y c o u n c i l . " 

Thus, the Levee Improvement Commission i s a c r e a t u r e o f 
s t a t u t e . C r e a t u r e s o f s t a t u t e have o n l y those powers e x p r e s s l y 
c o n f e r r e d by s t a t u t e or r e a s o n a b l y and n e c e s s a r i l y i m p l i e d a s 
i n c i d e n t to e x e r c i s e o f an e x p r e s & l y c o n f e r r e d powar. In the 
case o f doubt the power w i l l be d e n i e d . See G r j t t o n v. C i t y 
o f Pes k o i n e s . 247 Iowa 3 2 6 , 7 3 N.W. 2d B l 3 and c a s e s c i t e d 
t h e r e i n . The powers c o n f e r r e d on the Levee Improvement Com­
m i s s i o n a r e s e t f o r t h i n Code s e c t i o n 4 2 0 . 1 6 3 , which p r o v i d e s 
as f o l l o w s : 

"The l e v e e improvement commission s h e l 1 have f u l l 
c harge and s u p e r v i s i o n o f a l l improvements o f the 
water f r o n t a l o n g any r i v e r w i t h i n the c o r p o r a t e 

S9-/6- *7 
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l i m i t s o f the c i t y . I t s h a l l have e x c l u s i v e charge 
and c o n t r o l o f the l e v e e improvement fund and o f 
a l l moneys d e r i v e d from the s a l e o f bends i s s u e d 
by the c i t y c o u n c i l f o r the purpose o f c a r r y i n g on 
the work o f making w a t e r - f r o n t improvements. I t 
s h a l l pay out of th©s« funds o n l y f o r the purposes 
named. 1 1 

The l a s t sentence i n the quoted 
f i c a n c e , the "pu r p o s e s " t h e r e i n 
s e c t i o n 4 2 0 . 1 5 5 -

s t a t u t e i s o f p a r t i c u l a r s i g n i -
r e f e r r e d to b e i n g "named" i n 

"Any c i t y a c t i n g under s p e c i a l c h a r t e r , which i s 
bounded i n p a r t or d i v i d e d by a r i v e r , may im­
prove s a i d water f r o n t by c o n s t r u c t i n g r e t a i n i n g 
w a l l s , f i l l i n g , g r a d i n g , p a v i n g , macadamizing, or 
r i p r a p p i n g the same and may improve and b e a u t i f y 
i t s water f r o n t and the r i v e r bank and nearby up­
l a n d s and made and r e c l a i m e d l a n d s i n such c i t y ; 
and to pay f o r such improvements the c o u n c i l o f 
such c i t y i s empowered to l e v y a tax o f not ex­
c e e d i n g o n e - f o u r t h m i l l on the d o l l a r per annum 
on the t a x a b l e p r o p e r t y t h e r e o f , the same when 
c o l l e c t e d to be known as the lev e e improvement 
fund . The proceeds o f such fund s h a l l be used 
e x c l u s i v e l y f o r s a i d p u r p o s e s . " 

S i n c e the purposes f o r which the r i v e r f r o n t improvement fund 
may be used are e x p r e s s l y l i m i t e d to " c o n s t r u c t i n g r e t a i n i n g 
w a l l s , f i l l i n g , g r a d i n g , p a v i n g , macadamizing, or r j p r a p p i n g 
the same and may improve and b e a u t i f y i t s w a t e r f r o n t " the power 
to e r e c t income-producing b u i l d i n g s i s not i n c l u d e d . The 
s t a t u t e seems to conte m p l a t e p u r e l y f l o o d and e r o s i o n c o n t r o l 
and a e s t h e t i c b e a u t i f i c a t i o n . 

In a d d i t i o n to the " c r e a t u r e s o f s t a t u t e " r u l e , a p p l i c a ­
t i o n o f the " e x p r e s s i o u n i u s " r u l e tends to the same answer. 

V e r y t r u l y y o u r s , 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e ral 

LCA:kvr 



CITIES AND TOWNS: ,%>*y ,•: 
Compat i b i I I t y o f o f f i ces -- O f f i c e s o f member o f the 

c i t y c o u n c i | and member o t the park board cannot be o c c u p i e d 
by the same p e r s o n . ^S^-Zd-^ 

October I, 1959 

Mr. R o b e r t W. B u r d e t t e 
D e c a t u r County A t t o r n e y 
Leon, Iowa 

My de a r Bob: 

Ans w e r i n g your t e l e p h o n e r e q u e s t as to whether 

the o f f i c e s o f member o f the c i t y c o u n c i l ana member o f the 

pa r k board can be o c c u p i e d by the same p e r s o n , I would a d v i s e 

you i n f o r m a l l y t h a t these o f f i c e s a r e i n c o m p a t i b l e . 

S e c t i o n 370.8 2, Code I95&, p r o v i d e s , among o t h e r 
g e n e r a l powers, the f o l l o w i n g : 

l , i l ! t may s e l l , s u b j e c t t o the a p p r o v a l o f the c i t y 
c o u n c i l , e x c h a n y e f o r l e a s e any r e a l e s t a t e a c q u i r e d 
by i t . w hich s h a l l i n the d i s c r e t i o n o f the park com­
m i s s i o n be u n f i t , not d e s i r a b l e , u n n e c e s s a r y , o r not 
r e q u i r e d , f o r park purposes. ..." 

I n c o m p a t i b i l i t y a r i s e s o u t o f t h i s s t a t u t o r y 

p r o v i s i o n because as a member o f the c i t y c o u n c i l , the mem­

ber o f the p a r k board would be s i t t i n g i n a p p r o v i n g o r 

d i s a p p r o v i n g a s a l e , exchange, o r l e a s e of park board 

r e a l e s t a t e w h i c h he a u t h o r i z e d as a member o f the p a r k 

b o a r d . T h i s power o b v i o u s l y cannot be e x e r c i s e d by the 

same p e r s o n . 

Very t r u l y y o u r s , 

OSCAR STRAUSS... 
F i r s t A s s i s t a n t . A t t o r n e y General 



SCUOOLS: t_ :} • / ; > J * 
Tax Levy -- Under S e c t i o n 275.32, Code~B5&, a s c h o o l -

house t a x can be v o t e d a t the same time as a bond i s s u e . 
However, bond i s s u e i s s u b j e c t to the g e n e r a l p r o v i s i o n s o f 
Chapter 296. ( f c j ^ ^ ^ , £ JV^^UA, oJUOMU^A. Aify v /a/S/Sf)i*S7^0-9 

October 5, \J5J 

Mr, L e s l i e P. Turner 
A t t o r n e y a t Law 
Nashua, Iowa 

Dear S i r : 

T h i s w i l l acknowledge r e c e i p t o f your l e t t e r o f 
September 2 which s t a t e s the f o l l o w i n g : 

".| would l i k e your o p i n i o n on the f o l l o w i n g q u e s t i o n . 
A Community School D i s t r i c t e x p e c t s t o h o l d an e l e c ­
t i o n f o r the purpose o f b o n d i n g the D i s t r i c t f o r the 
e r e c t i o n and equipment o f a new h i g h s c h o o l b u i l d i n g . 
At the same time they h o l d the e l e c t i o n t o d etermine 
the bond i s s u e , they would l i k e t o h o l d a s p e c i a l 
e l e c t i o n under S e c t i o n 275.32 t o d e t e r m i n e the ques­
t i o n o f v o t i n g a t a x t o r e p a i r o r improve the e x i s t ­
i n g s c h o o l b u i l d i n g and grounds, where the c o s t w i l l 
exceed $5,000.00. O r i g i n a l l y they had p l a n n e d to 
v o t e a t the r e g u l a r e l e c t i o n t o r the 2s m i l l s c h o o l 
l e v y under the p r o v i s i o n s o f 2/8,1 Sub S e c t i o n 7, 
However, the c o s t o f c o n d u c t i n g the 2 e l e c t i o n s a t 
one time would be a s u b s t a n t i a l s a v i n g . 

* * * * 
s ,3n c o n n e c t i o n herewi t h , wi II you k i n d l y render me 
an o p i n i o n on the f o l l o w i n g q u e s t i o n s * 

" 1 . Can the School Board submit t o the t a x 
p a y e r s the q u e s t i o n o f l e v y i n g a t a x f o r r e p a i r 
and improvement o f e x i s t i n g s c h o o l b u i l d i n g s under 
S e c t i o n 2/5.32 o f the 1958 Code o f Iowa a t the same 
time they p r e s e n t a q u e s t i o n sor the purpose o f sub­
m i t t i n g a q u e s t i o n on whether o r n o t t o i s s u e bonds 
f o r e r e c t i o n o f a new s c h o o l b u i l d i n g . 

"2. Does S e c t i o n 275.32 o f the l^So 1 Code o f Iowa 
p e r m i t a s c h o o l board t o submit a q u e s t i o n o f l e v y i n g 

- a t a x f o r the purposes s t a t e d i n No. 1 a t any time 
i n s t e a d o f r e s t r i c t i n g s a i d l e v y as i s p r o v i d e d i n 
S e c t i o n 2/3.1 {/) o f the 1958 Code o f Iowa. 
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" 3 . If your answer i s n e g a t i v e t o Ho. 2 and 
S e c t i o n 2/5 . 3 2 does not g i v e the same powers as 2/8,\ 
Sub S e c t i o n 7 ? does the words " t h e r e g u l a r e l e c t i o n ' * 
a s used i n 278.1 (7) r e f e r s o l e l y t o the r e g u l a r March 
e l e c t i o n f o r the s c h o o l b o a r d . " 

In r e p l y t h e r e t o , we a d v i s e as f o l l o w s : 

S e c t i o n 275.32, Code 1358, i s d e r i v e d from S e c t i o n 
276.2**, Code 1950. By r e f e r e n c e t o S e c t i o n 276.2**, Code 1950., 
we a r e a b l e t o e s t a b l i s h some j u d i c i a l p r e c e d e n t as t o S e c t i o n 
275.32. Code 1358. 

In S e c t i o n 275.32, Code 1958, a s c h o o l c o r p o r a t i o n , 
p u r s u a n t t o a f a v o r a b l e r e s u l t o f an e l e c t i o n , i s a u t h o r i z e d 
t o t a x o r i s s u e bonds o r both f o r the f o l l o w i n g purposes: 

" I . To s e c u r e s i t e s , b u i l d , p u r c h a s e , o r e q u i p 
s c h o o l bui1 d i n g s . 

"2. To b u i l d o r purchase a s u p e r i n t e n d e n t ' s o r 
t e a c h e r ' s house o r houses, 

"3. To r e p a i r o r improve any s c h o o l b u i l d i n g o r 
grounds, o r s u p e r i n t e n d e n t ' s c r t e a c h e r ' s 
house o r houses, when the c o s t w i l l exceed 
f i v e thousand d o l l a r s . " 

Under S e c t i o n 276.24, Code 1950, a c o n s o l i d a t e d s c h o o l , p u r ­
suant t o a f a v o r a b l e r e s u l t o f an e l e c t i o n , was a u t h o r i s e d t o 
t a x o r i s s u e bonds o r b o t h , f o r s u b s t a n t i a l l y the sane purposes 
as found i n S e c t i o n 275.32, Code 1958. 

i n the case o f James v. C o n s o l i d a t e d Ind. D i s t r i c t , 
394 Iowa 3 224, 193 N.W. 60, the c o u r t h e l d t h a t the s p e c i a l 
s t a t u t o r y a u t h o r i t y found i n S e c t i o n 276.24 i s g i v e n t o a 
c o n s o l i d a t e d s c h o o l d i s t r i c t o v e r and above any g e n e r a l a u t h o r ­
i t y s e t out e l s e w h e r e i n the Code o f Iowa. 

In the case o f Chappel v. Board o f D i r e c t o r s , 241 
Iowa 230, a t page 236, 39 N.W, 2d 62ti, i n the d i c t a o f the 
c o u r t t h e r e i s sosne e v i d e n c e as t o the meaning o f the s t a t u ­
t o r y a u t h o r i t y found i n S e c t i o n 276.24, Code 1950. The c o u r t 
s a i d the f o l l o w i n g : 

"Code s e c t i o n 2/6.24 p r o v i d e s f o r the s u b m i s s i o n t o 
a v o t e o f the e l e c t o r s o f a c o n s o l i d a t e d s c h o o l 'the 
q u e s t i o n o f v o t i n g a t a x o r a u t h o r i z i n g the board t o 
i s s u e bonds, o r b o t h , f o r any o r a l l o r the f o l l o w i n g 
p u r p o s e s : 

" 1. ft ft * 
<«2. * * * ' 
" 3 . * * * ' 

( 1 t a l i c s s u p p l i e d ) 
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"There the l e g i s l a t u r e a u t h o r i z e d the f i n a n c i n g 
by a bond i s s u e o r by a s c h o o l house t a x o r by a 
c o m b i n a t i o n o f b o t h . A l t h o u g h t h a t s t a t u t e a p p l i e s 
t o c o n s o l i d a t e d d i s t r i c t s i t i n d i c a t e s the l e g i s l a ­
t u r e a p p r e c i a t e d the advantages o f these o p t i o n a l 
s e p a r a t e o r combined methods o f r a i s i n g money f o r 
the s c h o o l house f u n d . " 

The Chappel c a s e , s u p r a , h e l d t h a t S e c t i o n 278.1 
a u t h o r i z e s a scho o l h o u s e t a x o f two and o n e - h a l f m i l l s t o be 
l e v i e d i n any one year when v o t e d by the e l e c t o r s o f the d i s ­
t r i c t a t the r e g u l a r e l e c t i o n o r when a u t h o r i z e d by s t a t u t e 
s t a s p e c i a l e l e c t i o n , f o r a term o f y e a r s . However, i n the 
d i s s e n t , the f a c t was p o i n t e d o u t t h a t C h a p t e r s 296, 297* and 
298, were s a f e g u a r d s a g a i n s t f i n a n c i n g o v e r p e r i o d s o f time 
and t h a t S e c t i o n 2/8.1(7) s h o u l d not be c o n s i d e r e d as a con­
t i n u i n g g e n e r a l t a x . Nevertheless,, the m a j o r i t y o f the c o u r t 
f e l t the sc h o o l h o u s e t a x was not l i m i t e d t o a one-year l e v y 
and the s a f e g u a r d s a g a i n s t f i n a n c i n g o v e r l o n g p e r i o d s o f 
time were i n a p p l i c a b l e because t h i s was a t a x , not a de b t , 
a u t h o r i z e d by the e l e c t o r s . The c o u r t d i d not e l a b o r a t e as 
t o whether o r n o t a bond i s s u e under S e c t i o n 276.24 was s t i l l 
s u b j e c t t o the s a f e g u a r d s found i n Chapter 296. Thus, w i t h 
r e s p e c t t o a bond i s s u e , i n the absence o f any a u t h o r i t y t o the 

c o n t r a r y , the i s s u a n c e o f bonds i s s t i l i s u b j e c t t o the g e n e r a l 
p r o v i s i o n s o f Chapter 296. 

T h e r e f o r e , based on the f o r e g o i n g a u t h o r i t y , the 
answer t o your f i r s t q u e s t i o n would be a f f i r m a t i v e , s u b j e c t 
t o the l i m i t a t i o n as p o i n t e d out w i t h r e s p e c t t o the bond 
i s s u e . 

The answer t o your second q u e s t i o n would be a f f i r m ­
a t i v e , based upon the Chappel c a s e , s u p r a , and makes the answer 
t o the t h i r d q u e s t i o n u n n e c e s s a r y . 

Yours v e r y t r u l y , 

THE ODOR W. REHNANN, JR. 
A s s i s t a n t A t t o r n e y General 

c c t o Paul Johnston 
Joe Davi s 

Dept. o f Pub. I n s t . 



CONS ERVATION \ COW.': ICO 10>w g i s t o U r e v o I v e r p e r m i t s - No per so 
may c a r r y a p i s t o l or r e v o l v e r ir? any v e h i c l e operated by him, 
except on l a n d s possessed by him, w i t h o u t a l i c e n s e t h e r e f o r . 

f*.o*++**> ^ ( V ' j & 59-/0- /& 

October 7, 1959 

UT, Glen G. Powers 
Director 
State Conservation Commission 

Attention: E. T, Rose 

Your l e t t e r of September 30, 1959, i s as*follows: 
"Recently we have had several requests f o r an opinion 
concerning the use of p i s t o l s or revolvers i n hunting 
and In t h e i r transportation i n motor v e h i c l e s . There­
f o r e , we would appreciate very asuch an o f f i c i a l Attorney 
General's opinion concerning the l e g a l i t y of carrying a 
p i s t o l or revolver i n a rector vehicle without a permit.* 1 

Section 695.2, Code of Iowa, reads i n part as follows: 
M695 .2 Carrying concealed weapons . . . Ko person 
s h a l l carry a p i s t o l or revolver coneealed on or 
about h i s person or whether concealed or otherwise 
i n any vehicle operated by hip, except i n h i s dwell* 
ing"house or place of business or on other lands pos­
sessed by him, without a license therefor as herein 
provided." 

Therefore, 1 am of the opinion that no person may carry a p i s t o l 
or revolver i n any vehicle operated by him, except on lands pos­
sessed by himf without a license therefor. 

Yours t r u l y , 

JAMES H. GR1TT0N 
Assistant Attorney General 

JHG: a ffica 



COUNTIES: -v.,., '-^Js 
A s s e s s o r s -- The c o u n t y a s s e s s o r , u n d e r t h e p r o v i s i o n s 

o f C h a p t e r 4 4 1 , Code 1958, may n o t c o n t r a c t away s t a t u t o r y 
d u t i e s , and t h e c o u n t y a s s e s s o r may n o t be r e l i e v e d o f h i s 
o b l i g a t i o n t o pay t a x e s t o t h e Iowa P u b l i c E m p l o y e e s R e t i r e ­
ment S y s t e m , and t o t h e F e d e r a l S o c i a l S e c u r i t y S y s t e m . 

O c t o b e r 1, 1959 

Mr. Ray H a n r a n o n 

P o l k C o u n t y A t t o r n e y 

Room 406 C o u r t Mouse 

Dos M o i n e s , Iowa 

D-.-ar Mr. H a n r a h a n : 

T h i s w i l l a c k n o w l e d g e r e c e i p t o f y o u r s o f t h e 3 u t h 

u l t . w i t h a t t a c h e d l e t t e r t o you o f O r a F. Carman, C o u n t y 

A s s e s s o r , w i t h a r e q u e s t f o r a n s w e r t o q u e s t i o n s p r o p o u n d e d . 

The C o u n t y A s s e s s o r ' s l e t t e r f o l l o w s : 

"1 have a l e t t e r and s t a t e m e n t f r o m Mr. J o h n t). 
L u k i n , 'an a c c o u n t a n t f o r the Employment S e c u r i t y Com­
m i s s i o n , i n w h i c h i t i s c l a i m e d t h a t t h i s o f f i c e o r 
P o l k C o u n t y owes S o c i a l S e c u r i t y a n d JPERS t a x e s , 
some d a t i n g b a c k a s f a r as 1954, 

"The p a r t i e s on whom i t i s c l a i m e d t h e t a x e s a r e 
due d i d w o r k f o r t h i s o f f i c e . When t h e work.was done 
i t was t h e a g r e e m e n t b e t w e e n t h i s o f f i c e and t h e - p a r t i e s 
d o i n g t h e w o r k t h a t i t was b e i n g done on a c o n t r a c t 
b a s i s a n d t h a t no t a x e s w o u l d be d e d u c t e d . A3 i o f t h e 
p a r t i e s were s e l f - e m p l o y e d a n d i t was u n d e r s t o o d t h a t 
t h e w o r k done f o r t h i s o f f i c e was t o be done a t s u c h 
t i m e s a s t o n o t t o i n t e r f e r e w i t h t h e i r s e l f - e m p l o y m e n t . 
The pay f o r t h e -work was qn a u n i t c o m p l e t e d b a s i s . 

M l h a v e c o n t a c t e d m o s t o f t h e p a r t i e s i n v o l v e d 
a n d f i n d t h a t t h e y have i n c l u d e d t h e pay t h e y r e c e i v e c ! 
w i t h t h e i r o t h e r e a r n i n g s a n d h a v e p a i d t h e s e l f - e m p l o y ­
ment S o c i a l S e c u r i t y T a x . 

" W i l l y o u g e t us an A t t o r n e y G e n e r a l ' s o p i n i o n on 
t h e f o l l o w i n g q u e s t i o n s : 

7t 5~9-/0~// 
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("'' ' • . 
J. Stnco the work was done on a c o n t r a c t b a s i s 

a r e the above mentioned t a x e s due? 
2. I f the above t a x e s a r e due from what fund 

s h o u l d they be p a i d ? 

3 . I f the I p e r s t a x e s a r e p a i d as r e q u e s t e d , a 
p o r t i o n o f the t a x w i l l be c r e d i t e d to each 
i n d i v i d u a l ' s a c c o u n t , who i s i n v o l v e d , and i s 
r e f u n d a b l e to him s i n c e he i s no l o n g e r an 
employee. Can t h i s amount be r e c o v e r e d by 
the o f f i c e p a y i n g the t a x " 

1 a d v i s e as f o l l o w s : 

I. I n s o f a r as the answer t o Q u e s t i o n #1 i s concerned,, 

I am o f the o p i n i o n t h a t the t a x e s c l a i m e d a r e due. Such 

c o n c l u s i o n a r i s e s from the f e e t t h a t no a u t h o r i t y appears 

t o be v e s t e d i n the Conference Board, l e t a l o n e i n the 

County A s s e s s o r , to c o n v e r t employees i n t o independent con-

(;''•;•' t r a c t o r s i n the performance o f s t a t u t o r y d u t i e s c o n f e r r e d 

upon the A s s e s s o r . As a m a t t e r o f f a c t 0 no a u t h o r i t y ap­

p e a r s i n e i t h e r the County Conference Board o r the A s s e s s o r 

t o c o n t r a c t away s t a t u t o r y d u t i e s s u b j e c t t o i t s a u t h o r i t y 

t o employ e x p e r t a p p r a i s e r s t o a s s i s t the County A s s e s s o r 

i n d e t e r m i n i n g the v a l u e o f p r o p e r t y f o r the purposes o f 

t a x a t i o n . That the p e r s o n s ©o c o n v e r t e d a r e employees, 

appears from the f o l l o w i n g s t a t u t e , t o w i t : S e c t i o n kk].Bt 

Code 1958, p r o v i d i n g as f o l l o w s : 

"Compensation o f d e p u t i e s and a s s i s t a n t s s h a l l be 
f i x e d by the county c o n f e r e n c e and such d e p u t i e s and 
a s s i s t a n t s s h a l l r e c e i v e a c t u a l n e c e s s a r y e x p e n d i t u r e s 

.as approved by the county a s s e s s o r and t h e i r appointment 
s h a l l be s u b j e c t to the a p p r o v a l of the county c o n f e r e n c e . " 
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W h i l e t h i s d o e s not p r o v i d e e x p r e s s a u t h o r i t y t o e m p l o y d e p u t i e s 

and a s s i s t a n t s , p r o v i s i o n f o r t h e a p p r o v a l o f t h e i r a p p o i n t m e n t 

by t h e C o n f e r e n c e B o a r d i m p l i e s t h e power t o a p p o i n t . And im­

p l i e s f u r t h e r , t h a t i n s o f a r a s a p p o i n t m e n t o f a s s i s t a n t s i s 

c o n c e r n e d , t h i s c o n s t i t u t e s e m p l o y m e n t a n d n o t a p p o i n t m e n t t o 

a n o f f i c e . T h i s c o n c l u s i o n i s f o r t i f i e d by t h e l a c k o f o f f i c e 

s t a t u s c o n f e r r e d upon t he a s s i s t a n t s o f t n e C o u n t y A s s e s s o r . 

The w o r d " a p p o i n t m e n t " i s o f t e n u s e d t o d e s i g n a t e e m p l o y m e n t . 

( S t a t e e x r e l C o f f i n g v s . A b o l t , 189 N.E. 131, 206 I n d . 218.) 

i n t h a t s i t u a t i o n 3 a n o f t h e o p i n i o n t h a t t h e c o n t r a c t c o n ­

c e r n e d was i n e x c e s s o f t h e p o w e r s o f t h e C o u n t y C o n f e r e n c e 

B o a r d , a s w e l l a s o f t h e C o u n t y A s s e s s o r , a n d i s i n v a l i d , and 

t h e s t a t u s o f s u c h p e r s o n s , a t l e a s t i n s o f a r a s t i i e Iowa Pub-

l i c e E m p l o y e e s R e t i r e m e n t S y s t e m , and the F e d e r a l S o c i a l Se­

c u r i t y S y s t e m a r e c o n c e r n e d , i s n o t c h a n g e d , and t h e r e f o r e 

t h e d u t y t o p a y t h e t a x e s r e q u i r e d t o be p a i d by t h e C o u n t y 

a g e n c y u n d e r C h a p t e r s 9 7 8 and 9JC, r e m a i n s a n d t h e t a x e s a r e 

due. 

2. I n s o f a r a s Q u e s t i o n #2 i s c o n c e r n e d , " f r o m what 

f u n d s h o u l d t h e y be p a i d , " I am o f t h e o p i n i o n t h a t payment 

t h e r e o f s h o u l d be made f r o m t h e C o u n t y A s s e s s o r 1 s F u n d , i f 

f u n d s a r e a v a i l a b l e , o r by l e v y , a s p r o v i d e d by S e c t i o n 97B.9 

i n s o f a r a s t h e Iowa P u b l i c E m p l o y e e 8 s R e t i r e m e n t S y s t e m i s 

c o n c e r n e d , and by S e c t i o n 9/C.10 i n s o f a r a s t h e F e d e r a l S o c i a l 

S e c u r i t y t a x i s c o n c e r n e d . 

3. In a n s w e r t o Q u e s t i o n #3: In v i e w o f t i i e f o r e g o i n c 
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c o n c l u s i o n , any t a x p a i d and c r e d i t e d t o each i n d i v i d u a l ' s 

a c c o u n t may not be r e f u n d e d , and the amount may not be r e ­

c o v e r e d by the County A s s e s s o r . 

The reason f o r t h i s c o n c l u s i o n i s found i n the 

S t a t u t o r y p r o v i s i o n s which r e q u i r e w i t h h o l d i n g t o be made frcsn 

employees. The persons i n v o l v e d h e r e i n a r e no lon g e r employees. 

And i n s o f a r as the F e d e r a l S o c i a l S e c u r i t y System i s concerned, 

w h i l e w i t h h o l d i n g i s not a u t h o r i z e d because the persons a r e no 

l o n g e r employees, y e t the f a i l u r e t o w i t h h o l d does not r e l i e v e 

the employee from h i s l i a b i l i t y f o r the t a x . See §§ 97B f M and 97C.6. 

Y o u r s v e r y t r u l y , 

0S:mmh4 
cc t o Judge A l l e n 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y General 



3 y f I E CON S ER VAT 1 OK •£ Q'J 13 310;;: C o n c u r r e n t J u r i s d i c t i o n 
S e c t i o n 106.13 . a p p l i e s to the M i s s i s s i p p i R i v e r . 

October 7, 1959 

John W. Carlsen 
Clinton County Attorney 
Court House 
Clint o n , Iowa 

Dear S i r * 

Your l a t t e r of June 30, 1959, i s as followst 

"We have been having some d i f f i c u l t y with reference to 
the control of careless and reckless drivers of boats 
on the M i s s i s s i p p i River. The only section that appears 
to have any possible control insofar as the State of Iowa 
i s concerned, i s Section 106.13 of the 19S8 Code of Iowa, 
which states: 

"No person s h a l l operate any boat on any of the 
waters of the state under the j u r i s d i c t i o n of 
the commission i n such as manner as to endanger 
l i f e and property " 

I would appreciate i t i f you would inform the writer 
whether or not It i s your opinion that t h i s part of 
the Iowa law has any eff e c t or control of boating on 
the M i s s i s s i p p i River adjoining Clinton County. 

Also, In the event the State or l o c a l a u t h orities have 
no j u r i s d i c t i o n over the M i s s i s s i p p i River proper* I 
would appreciate an opinion as to whether or not the 
above section does give control to state or l o c a l 
o f f i c e r s on sloughs and backwaters of the M i s s i s s i p p i 
River adjoining Clinton County 

In reply to your f i r s t question, your attention i s directed 
f i r s t to Section 1.3* Code of Iowa. This section i s as followsJ 

"1.3 Concurrent j u r i s d i c t i o n . The state has concurrent 
j u r i s d i c t i o n on the \#at<§r| of any r i v e r or lake which 
forms a common boundary between t h i s and any other state** 

T h i s s t a t u t e has been discussed by the Iowa Supreme Court i n 
various d e c i s i o n . In the case of Iowa v. Rovers. 155 l a . 678, 
i t was held thats 
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"The statutes conferring upon t h i s state concurrent 
j u r i s d i c t i o n of the waters of the M i s s i s s i p p i River 
where the same form a common boundary with other 
states, contemplate that a l l j u r i s d i c t i o n which might 
otherwise have been exercised by the courts of t h i s 
state within I t ' s boundary s h a l l be possessed by i t 
with reference to transactions on any part of the 
r i v e r lying between i t and another state, without 
regard to the navigable channel of the rivers So that 
t h i s state may prohibit f i s h i n g with a net on any part 
of the r i v e r forming a common boundary, without f i r s t 
procuring an Iowa license, though on the opposite side 
of ithe channel, and although the offender may have a 
license from the adjoining state." 

Section 111.18, Cod© of Iowa, i s as follows* 

"111.18 J u r i s d i c t i o n . J u r i s d i c t i o n over a l l roean-
dfcred streaas and lakes of t h i s state and of state 
lands bordering thereon, not now used by some other 
state body fo r state purposes, i s conferred upon the 
commission. The exercise of t h i s j u r i s d i c t i o n s h a l l 
be subject to the approval of the Iowa natural resources 
council in matters r e l a t i n g to or i n any manner a f f e c t ­
ing flood c o n t r o l . The commission, with the approval 
of the executive council, may e s t a b l i s h parts of such 
property Into state parks, and when so established a l l 
of the provisions of t h i s chapter r e l a t i v e to public 
parks s h a l l apply thereto." 

The M i s s i s s i p p i River has been meandered. 

An examination has been made of the Rule and Regulations f o r 
Small Passenger Vessels, United States Coast Guard and nothing 
has been found r e l a t i n g to manner of operation of small vessels 
on the M i s s i s s i p p i River. 

I am therefore of the opinion that Section 1C6.13, Code of Iowa, 
applies to the M i s s i s s i p p i River. 

Separate answer to your second question i s not required. 

Yours t r u l y , 

JAKES H. GRITTON 
Assistant Attorney General 

JBG: a nan 



SCHOOLS: Special Education. Under Code section 281.9, county boards are entitled to be 
reimbursed directly from the state i f all school districts participating are within the jurisdiction 
the county board. (Rehmann to Martin, Keokuk Co. Atty., 10/7/59) #59-10-3 

October 7,1959 

Mr. J. Lee Martin 
Keokuk County Attorney 
Sigourney, Iowa 

Dear Mr. Martin: 

Receipt is acknowledged of your letter of September 24 as follows: 

"Under the provisions of sections 281.9 and 281.5 of the 1958 Code of 
Iowa, as amended, our local County Board has established a school for 
handicapped children. Said school has been established in a rural schoolhouse 
which is no longer being used for school purposes by the local rural district. The 
question has now arisen as to whether or not, under the provisions of the actions 
referred to above, the participating school districts sending pupils to the 
handicapped school may pay the County Board of Education directly, and whether 
or not the State may reimburse, under the provisions of Section 281.5, directly to 
the County Board of Education, or whether the payments of tuition in 
reimbursement must be made to the school district in which the school is actually 
being held." 

In reply thereto, we advise as follows: 

Section 281.4, Code 1958, as amended by Chapter 196 Acts of the 58 t h General 
Assembly, provides in pertinent part: 

"The board of directors of any school district or any county board of 
education, with the approval of state department of public instruction * * * may 
establish and organize one or more suitable special classes * * * and special 
schools * * * as a part of the local or county school system for such children 
requiring special education as required for their effective education * * *. In the 
event that there are not enough children of any special type in any school district 
to warrant the establishment of a special class, such children may be instructed in 
any nearby school district in which such special classes have been established 
* * * or the county board of education may establish such special classes in 
cooperation with the local boards. 

Under section 281.4, there are three ways of providing classes for children requiring 
special education. (1) The school district itself may establish classes; (2) i f the school district 



feels there are not enough children to warrant th establishment of a special class, the school 
district can make arrangements with another school district which maintains special classes, or 
(3) the county board of education may establish a special class in cooperation with local school 
districts that desire to have such a class. 

After classes for children requiring special education are established, there appears to be 
only one method of reimbursement by the State of Iowa for the excess of the average cost of 
educating normal children. By virtue of Art. EH, Section 29, Constitution of Iowa, your attention 
is directed to the Title of Chapter 131, Acts of the 51 s t General Assembly, the act now appearing 
as Chapter 281, which says: 

"An act to provide for the special education of handicapped children, to 
create a division of special education within the state department of public 
instruction, to enable school directors and boards of education to establish and 
maintain classes and schools for handicapped children, to provide for payments 
from state funds of the excess cost of maintaining and operating such classes and 
schools over the cost of maintaining and operating schools for normal children, 
and to establish controls for the distribution of such funds." 

From the title, it appears that the act was to enable school districts and boards of 
education to establish these special classes and schools. The explanation found in H.F. 125 of 
the 51 s t General Assembly, the acting appearing as Chapter 281, with specific reference to the 
second paragraph, gives some insight as to the intent of legislature, stating: 

"This b i l l proposes that a division of special education for handicapped 
children be established in the state department with an experienced and well-
trained person in charge. It is proposed that more assistance be given to local 
districts for the education of children who are not totally disabled but are 
handicapped to such a degree as to make it impossible for them to profit from 
regular educational facilities of their communities. It is proposed that the state 
reimburse the school district for the amount expended on special education of its 
handicapped children in excess of the average cost of educating its normal 
children" 

It would appear from the original act that only school districts were entitled to receive 
reimbursement from the state under Chapter 281. 

However, the 56 t h General Assembly made certain amendments to the original act. It w i l l 
be noted that Chapter 141, Acts of the 56 t h General Assembly, specifically amended Chapter 281 
to give a county board of education authority to establish special classes and schools for children 
requiring special education. The explanation given to H.F. 242, appearing as Chapter 141, Acts 
of the 56th General Assembly, gives light as to the intent of the act. It states: 

"This b i l l provides that i f there is a need therefor, the county board of 
education may organize for the mentally retarded schools, classes or instruction 



which shall be a part of the county school system." 

Section 281.9, Code of 1958, in pertinent part reads as follows: 

Any * * * county board of education which has maintained an approved 
program of special education for handicapped children during any school year 
shall be entitled to and receive reimbursement from the state for the excess cost of 
instruction of the children in said program * * *, in the event the program of 
special education is established by the county board of education, the average cost 
of instruction of pupils in the participating districts, which shall be determined in 
the following manner. The cost of instruction of all pupils exclusive of those in 
special education shall be determined on a per pupil basis and the total cost of 
instruction of all pupils in special education shall be determined on a per pupil 
basis. The excess of cost per pupil in special education shall be the difference 
between the cost per pupil of all children exclusive of those in special education, 
and the cost per pupil in special education; the excess per pupil cost in special 
education multiplied by the yearly average unit of pupils in special education in 
the district or county program shall be the amount to which the district or county 
board shall be entitled and receive by way of reimbursement from the state. * * * 

It would appear from Section 281.9, Code 1958, i f a county board of education has 
established special classes or schools within the county, the county board of education is entitled 
to receive reimbursement directly from the state. 

However, your attention is directed to a prior opinion of May 4, 1956, Abels to Gray, 
Calhoun County Attorney, which states that Section 281.4 authorizes cooperation between 
county boards and local boards under the county board. However, there is no authority for 
intercounty board cooperation under Section 281.4, nor any authority for a county board to 
cooperate with a school district outside its jurisdiction. If such an intercounty arrangement exits, 
then payment of tuition and reimbursement must be made to the school district in which the 
school is actually being held because only school districts are empowered to collect from other 
school districts when they are intercounty. 

Therefore, your question must be answered in the following manner. If the county board 
of education has established special classes or schools for children requiring special education 
which is within its county school system, then the state may reimburse directly to the county 
board of education. 

Yours very truly, 

THEODOR W. REHMANN, JR. 
Assistant Attorney General 



INSURANCE: A u t o m o b i l e w a r r a n t i e s - - V o l u m i n o u s c o m p l a i n t f i l e 
r e v i e w e d a n d , o n ' t h e b a s i s o f t h e manner o f d o i n g b u s i n e s s t h e r e b y 
r e v e a l e d , i t i s c o n c l u d e d : 1. C e r t a i n " w a r r a n t y " c o m p a n i e s a r e 
e ngaged i n w r i t i n g i n s u r a n c e . 2 . The i n s u r a n c e w r i t t e n i s o f 
a t y p e s u b j e c t t o r e g u l a t i o n u n d e r t h e e x i s t i n g s t a t u t e s o f Iowa. 
3« P u r c h a s e r s o f s u c h a u t o " w a r r a n t y " i n s u r a n c e a r e e n t i t l e d 
t o t h e b e n e f i t s o f t h e Iowa i l n a u ^ h o r i z e d I n s u r e r s P r o c e s s A c t . 

The Honorable W i l l i a m Timmons 
Commissioner of Insurance of the S t a t e o f Iowa 
L O C A L 

Dear Commissioner: 

On A p r i l 17 o f 1 9 5 S , your o f f i c e s u b m i t t e d a request 
f o r an o p i n i o n a s to whether c e r t a i n auto companies o p e r a t i n g 
i n Iowa and engaging i n the s a l e o f s o - c a l l e d "Auto Warranty 
C o n t r a c t s " were engaging i n the b u s i n e s s o f i n s u r a n c e . A 
fragmentary f i l e was f u r n i s h e d w i t h your r e q u e s t t o g e t h e r w i t h 
specimen forms of the "Auto Warranty C o n t r a c t s " . 

From the m a t e r i a l then s u b m i t t e d i t was d i f f i c u l t to make 
any c e r t a i n d e t e r m i n a t i o n a s the " w a r r a n t i e s " i n q u e s t i o n had 
been most a r t f u l l y drawn to a v o i d , i n s o f a r a s p o s s i b l e , the 
appearance of i n s u r a n c e . We a d v i s e d at t h a t time t h a t the 
matter be d e l a y e d as c e r t a i n pending l i t i g a t i o n i n C a l i f o r n i a 
seemed l i k e l y to f u r n i s h a p r e c e d e n t . Time has e l a p s e d and 
e x a m i n a t i o n o f the r e p o r t e d cases i n P a c i f i c 2 d r e v e a l no 
d e c i s i o n as y e t by the Supreme Court o f C a l i f o r n i a . 

You have now s u b m i t t e d m much more eomprehensive f i l e 
c o n t a i n i n g " b r i e f s " o f the " w a r r a n t y " companies^ o p i n i o n s of 
a t t o r n e y s g e n e r a l i n o t h e r s t a t e s , and a g r e a t number of com­
p l a i n t s from " w a r r a n t y " h o l d e r s i n Iowa and t h e i r a t t o r n e y s 
i n d i c a t i n g the " w a r r a n t y " companies f r e q u e n t l y do not perform 
as p r o m i s e d . The l a t t e r items are o f c o n s i d e r a b l e i n t e r e s t 
as they d e s c r i b e i n minute and u n f l a t t e r i n g d e t a i l the b u s i n e s s 
methods employed by and on b e h a l f o f the " w a r r a n t y " companies. 
T h i s i s s i g n i f i c a n t as the manner o f d o i n g b u s i n e s s of such a 
company i s a much more a c c u r a t e b a s i s f o r d e t e r m i n i n g what 
i t i s than i s what i t c a l l s i t s e l f . As Mr. J u s t i c e Thompson 
remarked i n the case of $ t a t e v. ? b o r n i k . 2M3 Iowa ^0 at 
pages ^ 5 6 , ^ 5 7 f p , :What l o o k s l i k e a duck, and walks l i k e a 
duck, and quacks l i k e a duck i s p r o b a b l y a duck.'^ I t i s 
another way o f s a y i n g we may draw r e a s o n a b l e i n f e r e n c e s from 
known f a c t s w i t h o u t s p e c i f i c l a b e l s ... . Fraud has i t s badges * 
and" so do o t h e r forms of c h i c a n e r y and e v i l - d o i n g . As the 
sage from the f o o t h i l l s so s u c c i n t l y p o i n t e d o u t , a duck may 
be r e c o g n i z e d as such even though i t b e a r s no s p e c i f i c words 
so naming i t . " 4 
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So i s i t w i t h the b u s i n e s s of i n s u r a n c e . Insurance has 
i t s badges and they have been r e c o g n i z e d and d e f i n e d i n c o u r t 
d e c i s i o n s . That a company engaged i n i n s u r i n g c e r t a i n r i s k s 
chooses to c a l l i t s e l f a w a r r a n t y company i s not o f i t s e l f 
c o n c l u s i v e . To paraphrase u"udge Thompson, "That which under-
w r i t e s r i s k s l i k e an i n s u r a n c e company, and c o l l e c t s premiums 
l i k e an i n s u r a n c e company, and a d j u s t s c l a i m s l i k e an i n s u r a n c e 
company i s p r o b a b l y an i n s u r a n c e company." 

Let us c o n s i d e r , t h e r e f o r e , the "badges" o f i n s u r a n c e 
as r e c o g n i z e d and d e f i n e d i n c o u r t d e c i s i o n s and see whether 
the manner o f d o i n g b u s i n e s s , as r e v e a l e d by the c e r t i f i c a t e s 
and a d v e r t i s e m e n t s of the " w a r r a n t y " companies and the com­
p l a i n t s based on t h e i r a c t u a l o p e r a t i o n i n Iowa, amounts to a 
d i s p l a y o f such "badges" w i t h i n the r e g u l a t o r y scope o f the 
Iowa i n s u r a n c e s t a t u t e s . 

G e n e r a l p r i n c i p l e s d e t e r m i n i n g 
c o n t r a c t i s i n s u r a n c e are s e t f o r t h 
as f o l l o w s : 

whether a b u s i n e s s or 
at 2 9 Am. d u r . 4-9, par k9 

"Whether a c o r p o r a t i o n or a s s o c i a t i o n i s engaged 
in the i n s u r a n c e b u s i n e s s must be determined by the 
p a r t i c u l a r o b j e c t s which i t has i n view, and not by 
a b s t r a c t d e c l a r a t i o n s of g e n e r a l p u r p o s e s ; the b u s i n e s s 
which the o r g a n i z a t i o n j j s a c t u a l 1 v c a r r y i n g o_n, r a t h e r 
than the mere form of t h e . o r g a n i z a t i o n , i s the t e s t f o r 
d e t e r m i n i n g whether i t i s c a r r y i n g on an i n s u r a n c e 
b u s i n e s s * The name by which a company or a s s o c i a t i o n , 
o r i t s c e r t i f i c a t e s or p o l i c i e s , are d e s i g n a t e d i s not 
d e t e r m i n a t i v e o f the q u e s t i o n whether the o r g a n i z a t i o n 
i s ' an i n s u r a n c e company or a s s o c i a t i o n or i t s c o n t r a c t s 
a r e i n the n a t u r e o f i n s u r a n c e p o l i c i e s . It i s i m m a t e r i a l , 
o r a t l e a s t not c o n t r o l l i n g t h a t the term " i n s u r a n c e " 
nowhere appears i n the c o n t r a c t the n a t u r e of which i s 
to be det e r m i n e d ; indeed the f a c t t h a t i tt s t a t e s i m t i s 
not an i n s u r a n c e p o 1 i c y i s not c o n c l u s i ve, and a company 
may be fqund to be engaged i n an i n s u r a n c e b u s i n e s s 
even though i t e x p r e s s l y d i s c l a i m s any i n t e n t i o n to 
s e l l i n s u r a n c e . The terms or mode o f payment of the 
c o n s i d e r a t i o n are not d e t e r m i n a t i v e o f the q u e s t i o n 
whether the c o n t r a c t i s one o f i n s u r a n c e . The natu r e o f 
a c o n t r a c t as one o f i n s u r a n c e depends upon i t s c o n t e n t s 
and the t r u e c h a r a c t e r o f the c o n t r a c t a c t u a l l y e n t e r e d 
i n t o or i s s u e d — t h a t i s to say^ whether o c o n t r a c t i s 
one o f i n s u r a n c e i s to be determined by a c o n s i d e r a t i o n 
o f the r e a l c h a r a c t e r o f the promise or o f the a c t to be 
pe r f o r m e d , and by a c o n s i d e r a t i o n of the exact n a t u r e of 
the agreement i n the l i g h t o f the o c c u r r e n c e , c o n t i n g e n c y , 
or c i r c u m s t a n c e s under which the performance becomes 
requ i s i t e . " 
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• S i n c e Iowa has no g e n e r a l s t a t u t o r y d e f i n i t i o n o f the 
word " i n s u r a n c e " i t becomes p e r t i n e n t to quote the g e n e r a l 
r u l e set f o r t h at 29 Am. J u r . *f7| P a r . 3» which s t a t e s i n 
p e r t i n e n t p a r t : 

"The a u t h o r i t i e s are s u b s t a n t i a l l y agreed t h a t 
i n s u r a n c e g e n e r a l l y may be d e f i n e d as an agreement by 
which one person f o r a c o n s i d e r a t i o n promises to pay 
money or i t s e q u i v a l e n t , or to p e r f o r m some ac t of 
v a l u e , to another on the d e s t r u c t i o n , d e a t h , l o s s , or 
i n j u r y o f someone or something by s p e c i f i e d p e r i l s . 

"As a g e n e r a l m a t t e r , the e s s e n t i a l f e a t u r e of 
p o l i c i e s of i n s u r a n c e at the p r e s e n t time i s s u b s t a n ­
t i a l l y t h a t of i n d e m n i t y to the i n s u r e d . . ." 

In an o p i n i o n a p p e a r i n g at page l 6 3 of the 1958 Report 
of the A t t o r n e y G e n e r al i s c i t e d the r u l e t h a t a c o n t r a c t 
which f o r c o n s i d e r a t i o n u n d e r t a k e s t o do a n y t h i n g o t h e r than 
to pay a sum o f money on d e s t r u c t i o n o f or i n j u r y to something 
i s not i n s u r a n c e . In c o n s i d e r i n g f a c t s s u r r o u n d i n g the t ype 
o f w a r r a n t y here i n q u e s t i o n t h i s seems a good s t a r t i n g p o i n t . 
Two " b r i e f s " which were f u r n i s h e d your o f f i c e by the " w a r r a n t y " 
companies i n support of the p r o p o s i t i o n t h a t t h e i r p r o d u c t i s 
not i n s u r a n c e are o f i n t e r e s t i n t h i s c o n n e c t i o n . In one of 

(..• them i t i s s t a t e d : 

" I t w i l l a l s o be n o t e d by r e f e r e n c e to E x h i b i t A 
( t h e ' C e r t i f i c a t e of Warranty') t h a t . Warranty 
Company does not agree to pay to the h o l d e r of the 
w a r r a n t y , i n the event of the breach t h e r e o f , any money, 
but t h a t the c o n t r a c t i s f o r Warranty Company 
to pay any c o s t s o f r e p a i r s which the h o l d e r of the 
c o n t r a c t may i n c u r and then o n l y the c o s t o f r e p a i r i n g 
the s p e c i f i c p a r t s l i s t e d i n the c o n t r a c t of w a r r a n t y 
and o n l y a f t e r the n e c e s s i t y f o r r e p a i r s or r e p l a c e m e n t s 
has been passed on by i Warranty Company and a 
w r i t t e n a u t h o r i z a t i o n o b t a i n e d from t h a t company f o r 
r e p a i r s and r e p l a c e m e n t s . " 

How does t h i s argue t h a t the " c o n t r a c t of w a r r a n t y " i s 
not i n s u r a n c e ? I t says the company does not pay cash awards 
but r a t h e r indemni f i e s the c e r t i f i c a t e h o l d e r f o r h i s a c t u a l 
l o s s . Is not t h i s indemni t v the prime e s s e n t i a l of i n s u r a n c e 
under the quoted d e f i n i t i o n ? F u r t h e r , i s not the p r o v i s i o n 
f o r i n s p e c t i o n of the v e h i c l e and a u t h o r i z a t i o n o f r e p a i r s 
by the company e x a c t l y what i s r e q u i r e d by way o f company 
"a d j u s t m e n t " i n the case o f p h y s i c a l damage coverage under 
s t a n d a r d i n s u r a n c e companies? The b r i e f o f company c o u n s e l 
appears to be a c t u a l l y an a d m i s s i o n r a t h e r than argument. 
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In any e v e n t , t h e f a c t t h a t t h e company c o n t r a c t s t o pay 
someone t o make t h e r e p a i r s r a t h e r t h a n m a k i n g them i t s e l f , 
and t h e f u r t h e r f a c t t h a t t h e p r o d u c t s r e p a i r e d were n e i t h e r 
m a n u f a c t u r e d n o r s o l d by i t , i s s u f f i c i e n t t o d i s t i n g u i s h 
s u c h s o - c a l l e d a u t o " w a r r a n t i e s " f r o m t h e t e l e v i s i o n s e r v i c e 
w a r r a n t i e s w h i c h we c o n c l u d e d were n o t i n s u r a n c e i n o u r 
a b o v e - q u o t e d o p i n i o n . 

F u r t h e r c o n s i d e r i n g t h e c e r t i f i c a t e s o f w a r r a n t y s u b ­
m i t t e d a s p a r t o f y o u r f i l e , i t a p p e a r s n o t e w o r t h y t h a t t h e 
i n i t i a l s t e p i n o b t a i n i n g a " C e r t i f i c a t e o f W a r r a n t y " i s an 
i n s p e c t i o n o f t h e a u t o m o b i l e by a company i n s p e c t o r . I s t h i s 
n o t a n a l o g o u s t o t h e p h y s i c a l e x a m i n a t i o n g i v e n an a p p l i c a n t 
f o r l i f e i n s u r a n c e ? F a r f r o m d i s t i n g u i s h i n g t h e " w a r r a n t y " 
company's o p e r a t i o n f r o m i n s u r a n c e , t h i s a g a i n p r o d u c e s a 
m a rked s i m i l a r i t y . | t i s t h e p r o c e s s o f s e l e c t i o n o f r i s k 
f o r t h e p u r p o s e o f e s t a b l i s h i n g f a v o r a b l e . o d d s t h a t t h e l o s s 
r a t i o w i l l n o t p r o v e d i s a s t r o u s u n d e r t h e company's e x i s t i n g 
premium r a t e s t r u c t u r e . " f t l o o k s l i k e a d u c k . " 

T u r n i n g t o t h e v o l u m i n o u s c o m p l a i n t f i l e c o n s i s t i n g o f 
i n q u i r i e s t o y o u r o f f i c e by a g g r i e v e d c e r t i f i c a t e h o l d e r s , 
y o u r l e t t e r s t o t h e v a r i o u s w a r r a n t y c o m p a n i e s , and t h e i r 
a n s w e r s t o y o u . C o n s i d e r i n g s t a t e m e n t s mad« t o you i n c o r ­
r e s p o n d e n c e f r o m t h e c o m p a n i e s , we o b s e r v e t h e f o l l o w i n g 
" b a d g e s " o f i n s u r a n c e : 

S e p t e m b e r 2 , 1959- "• • • and s i n c e t h e r e p a i r s made 
by t h i s w a r r a n t y h o l d e r were made w i t h o u t o u r a u t h o r i ­
s a t i o n , o u r l i a b i l i t y s h o u l d n o t e x c e e d o u r c l a i m 
ad j u s t s r 1 s f i n d i n g s o f May 1959 . . . " ( E m p h a s i s s u p p l i e 

A u g u s t 2h9 1 9 5 9 . "The c l a i m s o f f i c e o f t h e 
S y s t e m i s l o c a t e d a t . * ." ( E m p h a s i s s u p p l i e d ) 

J u n e 1959- " P l e a s e be a d v i s e d we a r e p r e s e n t l y p r o ­
c e s s i n g c l a i m s f o r t h e f o l l o w i n g . . . " 

J u l y 2 0 , 195G« ( t o a " w a r r a n t y " h o l d e r ) " I n a c c o r d a n c e 
w i t h y o u r w i s h e s we have c a n c e l e d t h e w a r r a n t y on y o u r 
c a r . I f you w i l l p l e a s e r e t u r n t h e w a r r a n t y , v/e w i l l 
f o r w a r d o u r c h e c k f o r a p r o - r a t - a r e f u n d o f t h e f e e 
r e c e i v e d p r o m p t l y . " 

December 1 0 , 1 9 5 2 . "Work A u t h o r i z a t i o n — A u t o L i f c 
P l a n " 

A p r i l 1 1 , 1 9 5 9 . "A p o l i c y o f t h e home o f f i c e h a n d l i n g 
o u t - o f - s t a t e c a r s h a s been a d o p t e d w h i c h f a c i l i t a t e s 
s u c h c a s e s . " ( E m p h a s i s s u p p l i e d ) 
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A p r i l 1 0 , 1959* "The f i l e s c o v e r i n g t h e s u b j e c t 
r e f e r r e d t o i n y o u r r e c e n t l e t t e r have been t r a n s f e r r e d 
t o our home o f f i c e . . ." 

F e b r u a r y l 6 , 1959* " A l s o t h e m a j o r i t y o f t h e work p e r ­
f o r m e d i n t h i s c a s e was n o t c o v e r e d . . . I d i d , h o w e v e r , 
s u b m i t a c l a i m t o o u r home o f f i c e • • •" ( E m p h a s i s 
s u p p l i e d ) 

S e p t e m b e r 27» 195&* "We have t h e r e f o r e c l o s e d o u r f i l e 
i n t h i s m a t t e r . " 

May 2 0 , 1 9 5 6 . "However, i n o u r s as w e l l a s a l l w a r r a n t i e s 
and i n s u r a n c e o o 1 i c i e s t t h e r e a r e c e r t a i n e x c l u s i o n s . " 

Anyone f a m i l i a r w i t h i n s u r a n c e company c l a i m d e p a r t m e n t 
v e r n a c u l a r w o u l d a g r e e t h a t t h e f o r e g o i n g " q u a c k s l i k e a 
d u c k " . 

T h a t t h e " w a r r a n t i e s " i n q u e s t i o n were r e p r e s e n t e d t o 
and u n d e r s t o o d by t h e p u r c h a s e r t o b© i n s u r a n c e a p p e a r s i n t h e 
f o l l o w i n g e x c e r p t s f r o m l e t t e r s r e c e i v e d by y o u r d e p a r t m e n t 
f r o m g a r a g e s and c a r o w n e r s : 

A u g u s t 25» 195&. ( f r o m a u s e d c a r d e a l e r ) "Sometima 
b a c k we j n s u r o d o u r c a r s w i t h t h e ________ Co. o f " 

J u l y 2 9 , 1 9 5 2 . ( f r o m a c a r o w n e r ) " I have an i n s u r a n c e 
c o n t r a c t w i t h t h e . . . Company o f • . . w h i c h was s o l d 
t o me by t h e _ Motor Company o f ,. I t was 
s u p p o s e d t o i n s u r e my c a r , a 195*+ P a c k a r d , a g a i n s t a l l 
c o s t o f p a r t s and l a b o r t o me f o r a p e r i o d o f one y e a r . " 

J u l y 3 j 1 9 5 S . ( f r o m a c a r d e a l e r and " w a r r a n t y " a g e n t ) 
" D u r i n g t h e e a r l y p a r t o f 195S we a g r e e d t o s e l l o u r 
c u s t o m e r s c a r w a r r a n t y i n s u r a n c e made a v a i l a b l e by . . . ' 

O c t o b e r 2 7 , 1 9 5 3 . ( f r o m a " w a r r a n t y " h o l d e r ) " I am 
w r i t i n g t o you a b o u t an i n s u r a n c e 091i c v w h i c h I have . 
. . I b o u g h t a c a r and a t t h e same t i m e I p a i d $ 5 0 f o r 

a p o 1icv w i t h t h e Company and t h e p o l i c y was 
g o od f o r a p e r i o d o f one y e a r f r o m t h e t i m e I g o t t h e 
c a r . I f a n y t h i n g went wrong w i t h t h e c a r d u r i n g t h a t 
t i m e t h e i n s u r a n c e was t o t a k e c a r e o f i t . . ." 

December 2 1 , 195S ( f r o m a c a r o w n e r ) ". . . we p u r c h a s e d 
a c a r f r o m a l o c a l c a r l o t and a l s o p u r c h a s e d w a r r a n t y 
i n s u r a n e e . . . had t o go t o s e v e r a l g a r a g e s b e f o r e he 
c o u l d g e t t h e c a r f i x e d and t h e r e were s e v e r a l comments 
t o t h e e f f e c t t h i s i n s u r a n c e company w i l l n o t pay . . •" 
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M a r c h 2 7 , 1 9 5 9 - " L a s t J u l y ( 1 9 5 6 ) I was t h i n k i n g o f 
b u y i n g a c a r . . . The d e a l e r t o a s s u r e me o f h i s good 
w i l l s u g g e s t e d t h a t I buy an i n s u r a n c e w a r r a n t y . . . 
m ^ m m ^ m m m m ^ m f i x e d t h e t r a n s m i s s i o n b u t not the r i n g s s i n c e 
( t h e company) s t i l l owes them a b i l l f o r some t i m e now, 
f o r some o t h e r p o l i c y h o l d e r s ' r e p a i r s . " 

A p r i l 1 1 , 1959 ( f r o m t h e manager o f a w a r r a n t y company) 
" w i t h r e g a r d t o t h e a b o v e - m e n t i o n e d w a r r a n t y h o l d e r and 
h i s a l l e g e d d i f f i c u l t i e s w i t h o u r company p l e a s e be 
a d v i s e d t h a t a s l o n g a s we have c u s t o m e r ( s i c ) , c a r s , 
w a r r a n t i e s , i n s u r a n c e p o 1 i c i as< c o u r t s and l a w y e r s we 
w i l l f r o m t i m e t o t i m e have d i f f i c u l t i e s and t r o u b l e s . " 

The f o r e g o i n g , a l t h o u g h f a r f r o m a c o m p l e t e c a t a l o g o f 
p e r t i n e n t e x c e r p t s f r o m y o u r f i l e , i s s u f f i c i e n t t o i n d i c a t e 
t h a t t h e c u s t o m e r s , a g e n t s , and e v e n a. d i s t r j e t manager of t h e 
w a r r a n t y c o m p a n i e s c o n c e r n i n g w h i c h you i n q u i r e r e f e r t o the 
s o - c a l l e d w a r r a n t i e s as i n s u r a n c e , t h e r e b y o b j e c t i v e l y m a n i ­
f e s t i n g t h a t t h e y know and u n d e r s t a n d i t t o be i n s u r a n c e . 
" I t w a l k s l i k e a d u c k . " 

The Supreme C o u r t o f Iowa, i n t h e c a s e o f S t a t e ex re 1 
K u b l e y. C a p i t o l B e n e f i t A s s o c i a t i o n , 2 3 7 Iowa 3 o 3 , 21 NW 2d 
B 9 0 , b 9 o , h e l d t h a t t h e A s s o c i a t i o n made d e f e n d a n t t h e r e was 
n o t an i n s u r a n c e company f o r t h e r e a s o n t h a t i t s o f f i c e r s and 
a g e n t s had n e v e r r e f e r r e d t o what t h e y s o l d a s i n s u r a n c e n o r 
had t h e y i n any way l e d anyone t o b e l i e v e i t was i n s u r a n c e . 
From t h i s h o l d i n g , i t w o u l d soem i m p l i e d t h a t r e p r e s e n t a t i o n s 
by company o f f i c e r s and a g e n t s w h i c h i n f a c t do l e a d an 
a p p l i c a n t t o b e l i e v e he i s b u y i n g i n s u r a n c e b r i n g t h e o p e r a ­
t i o n s o f s u c h company w i t h i n t h e m e a n i n g o f t h e word " i n s u r ­
a n c e " . 

The o n l y f a c e t o f t h e q u e s t i o n r e m a i n i n g i s w h e t h e r t h e 
" w a r r a n t y i n s u r a n c e " s o l d by t h e c o m p a n i e s i n q u e s t i o n i s 
among any o f t h e t y p e s o f i n s u r a n c e s u b j e c t t o r e g u l a t i o n 
u n d e r t h e l a w s o f Iowa, a s t h e y a p p e a r i n T i t l e XX, Code o f 
Iowa. Cods s e c t i o n 5 0 5 - 8 , w h i c h d e f i n e s t h e g e n e r a l d u t i e s 
o f t h e i n s u r a n c e c o m m i s s i o n e r seems p e r t i n e n t . I t p r o v i d e s 
t h a t t h e c o m m i s s i o n e r s h a l l h a v e , " g e n e r a l c o n t r o l , s u p e r ­
v i s i o n , and d i r e c t i o n o v e r a l l i n s u r a n c e b u s i n e s s t r a n s a c t e d 
i n . t h e s t a t e , and s h a l l e n f o r c e a l l t h e l a w s o f t h e s t a t e 
r e l a t i n g t o s u c h i n s u r a n c e . " Code C h a p t e r 5 l 5 r e l a t e s t o 
" I n s u r a n c e O t h e r Than L i f e " and d e f i n i t e l y i d e n t i f i e s t h e 
t y p e o f i n s u r a n c e h e r e i n a b o v e f o u n d t o e x i s t a s a t y p e s u b ­
j e c t to r e g u l a t i o n i n Iowa. Code s e c t i o n 5 l 5 « ^ 8 ( 1 0 ) p r o v i d e s 

"Any company o r g a n i z e d u n d e r t h i s c h a p t e r o r 
a u t h o r i z e d t o do b u s i n e s s i n t h i s s t a t e may: 

$ »f« * A >|t 
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" 1 0 . I n s u r e any a d d i t i o n a l r i s k n o t s p e c i f i c a l l y 
i n c l u d e d w i t h i n any o f t h e f o r e g o i n g c l a s s e s , w h i c h i s 
a p r o p e r s u b j e c t f o r i n s u r a n c e , i s n o t p r o h i b i t e d by 
l a w o r c o n t r a r y t o sound p u b l i c p o l i c y , and w h i c h , 
a f t e r p u b l i c n o t i c e and h e a r i n g , i s s p e c i f i c a l l y 
a p p r o v e d by t h e c o m m i s s i o n e r o f i n s u r a n c e . . ." 

T h u s , a l t h o u g h t h e a u t o " w a r r a n t y " i n s u r a n c e d e s c r i b e d 
i n y o u r f i l e i s " i n s u r a n c e " w i t h i n t h e t e x t b o o k and j u d i c i a l 
d e f i n i t i o n s , and c o u l d be w r i t t e n i n Iowa by c o m p a n i e s 
o r g a n i z e d u n d e r C h a p t e r 5 l 5 o r a u t h o r i z e d t o do b u s i n e s s i n 
Iowa, i f a p p r o v e d p u r s u a n t t o n o t i c e and h e a r i n g u n d e r 
s e c t i o n 5 l 5»^B ( 1 0 ) , i t i s e v i d e n t t h e c o m p a n i e s i n q u e s t i o n 
c a n n o t l a w f u l l y w r i t e i t i n Iowa a s t h e y have met none o f 
t h e a f o r e s a i d p r e r e q u i s i t e s . I t f u r t h e r a p p e a r s t h a t t h e 
numerous c o m p l a i n a n t s whose l e t t e r s a p p ear, i n t h e f i l e y ou 
have s u b m i t t e d a r e e n t i t l e d t o t h e b e n e f i t o f Code C h a p t e r 
5 0 7 A, t h e "Iowa U n a u t h o r i z e d I n s u r e r s P r o c e s s A c t " . 

A l t h o u g h t h e q u e s t i o n w h e t h e r s u c h a u t o m o b i l e " w a r r a n t y " 
i n s u r a n c e i s a c t u a l l y i n s u r a n c e , a s o f t h e d a t e o f t h i s 
w r i t i n g , d o e s n o t a p p e a r t o hove been p a s s e d upon by t h e 
c o u r t o f l e s t r e s o r t o f any s t a t e , i t i s r e a s s u r i n g t o n o t e 
t h a t t h e a t t o r n e y s g e n e r a l o f s e v e r a l s t a t e s have r e a c h e d 
c o n c l u s i o n s s i m i l a r t o c u r s , i . e . t h a t s u c h " w a r r a n t y " 
i n s u r a n c e i s i n s u r a n c e . The o p i n i o n s i n p o i n t a r e ; 

1. O p i n i o n o f f r a n k F. H a r d i n g , A t t o r n e y G e n e r a l 
o f M a i n e , December 3» 1957 > t o G e o r g e F. Mahoney, 
I n s u r a n c e C o m m i s s i o n e r . 

2 . O p i n i o n o f M i l e s L o r d , A t t o r n e y G e n e r a l o f 
M i n n e s o t a , J a n u a r y 23? 1 9 5 7 , t o C y r i l $. S h e e h a n , 
I n s u r a n c e Commi s s i o n e r •. 

3« O p i n i o n o f Edmund G- Brown, A t t o r n e y G e n e r a l 
o f C a l i f o r n i a , November 2 1 , 1 9 5 7 , t o F. B r i t t o n 
M c C o n n e l l , I n s u r a n c e C o m m i s s i o n e r . (We a r e a l s o 
a d v i s e d t h a t an a c t i o n f o r D e c l a r a t o r y Judgment i s 
p e n d i n g i n C a l i f o r n i a but no d e c i s i o n h a s as y e t 
a p p e a r e d i n t h e P a c i f i c R e p o r t e r a d v a n c e sheets;') 

O p i n i o n o f S t e w a r t G. H o n e c k , A t t o r n e y G e n e r a l 
o f W i s c o n s i n , S e p t e m b e r 23? 1 9 5 8 , t o P a u l J . R ogan, 
I n s u r a n c e C o m m i s s i o n e r . 

V e r y t r u l y y o u r s , 

L C A s b l 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 



COUNTIES: Jails - If a prisoner has been bedded down for the night he has been furnished a 
"night's lodging" even though his release is procured before morning. (Abels to Parkin, 
Jefferson Co. Atty., 10/9/59) #59-10-15 

October 9, 1959 

Mr. Robert D. Parkin 
Jefferson County Attorney 
Fairfield, Iowa 

Dear Sir: 

Pursuant to our telephone conversation of October 8 and conversation had with your 
sheriff this morning, the following is offered in supplement to the recent opinion of this office 
which was dedicated to the proposition that one night in j a i l is not two nights in j a i l . 

That opinion disposed of the question, "How long is a night in j a i l ? " for purposes of 
claiming the fifteen-cent fee provided by law to reimburse the sheriff for a night's lodging 
furnished a prisoner. It appears that the corollary question, "How short is a night in j a i l ? " needs 
clarification at this time for the purpose of enabling the sheriff to properly keep his accounts. It 
is a rule of statutory construction that the need sought to be met or evil sought to be remedied 
may be considered in construing a statute. It is therefore proper to consider the fact, known as a 
matter of common knowledge, that the purpose of the fifteen-cent fee in question is to cover the 
cost of laundering and disinfecting the bedding furnished prisoners. 

Thus, i f "lights out" at the ja i l is 9:00 P.M. and a prisoner is bedded down at that time, the 
fact that someone secures his release before "reveille" does not alter the fact that he has been 
furnished a night's lodging. To revert to the illustration used in the opinion supplemented 
hereby, suppose the weary motorist, who checked into the motel, arose after an hour of sleepless 
tossing and informed the motel-keeper, "There are corncobs in your mattress. I'm checking out." 
One may be assured the motel-keeper would react promptly, and anti-socially i f the motorist, 
after having occupied the bed, suggested he should be permitted to depart without paying for a 
night's lodging. 

Therefore, in summary, one night's occupancy of a j a i l cell is not two night's lodging, but 
once the facilities for a night's lodging have been furnished, that the guest chooses to depart 
before the night is out, without using the full period of hospitality extended, does not alter the 
fact that a night's lodging has been extended to him. 

Your sheriff also inquired whether, for accounting purposes, a night's lodging should be 
recorded as of the date of retiring or as of the date of arising. I am of the opinion that the date of 



retiring is the proper date. If the lodging were voluntary rather than involuntary, such would be 
the date of the reservation. 

Very truly yours, 

L E O N A R D C. A B E L S 
Assistant Attorney General 



INSURANCE: O r g a n i z a t i o n — R e i n s u r a n c e : Under Code s e c t i o n s 
5 0 8 . 6 and 5 2 1 . 1 1 , i n a s i t u a t i o n where a l l o t h e r s t a t u t o r y 
r e q u i r e m e n t s have been met, i t w o u l d be no v i o l a t i o n o f e i t h e r 
s e c t i o n f o r t h e c o m m i s s i o n e r t o i s s u e a c e r t i f i c a t e t o become 
e f f e c t i v e m i d n i g h t December 31 and f o r t h e c o m m i s s i o n t o t h e n 
a p p r o v e a r e i n s u r a n c e p l a n s u b j e c t t o t h e c o n d i t i o n t h a t s u c h 

H o n o r a b l e W i l l i a m E. Timmons 
C o m m i s s i o n e r 
I n s u r a n c e D e p a r t m e n t o f Iowa 
L O C A L 

Dear Mr. Timmons: 

R e c e i p t i s a c k n o w l e d g e d o f y o u r l e t t e r o f O c t o b e r '6 
a s f o l l o w s : 

"A R e i n s u r a n c e T r e a t y h a s been s u b m i t t e d t o t h i s 
o f f i c e f o r o u r a p p r o v a l and t h e a p p r o v a l o f t h e Commis­
s i o n a s p r o v i d e d f o r i n C h a p t e r 5 2 1 , Code o f Iowa. 

"The p a r t i e s t o t h e R e i n s u r a n c e T r e a t y a r e o f t h e 
o p i n i o n t h a t t h e i r p r o c e d u r e i s l i m i t e d t o t h e p r o v i s i o n s 
o f C h a p t e r 521 b e c a u s e o f t h e p r o v i s i o n s o f S e c t i o n s 
5 2 1 . 2 and 5 2 1 . 1 1 and t h a t t h e r e f o r e t h e g e n e r a l c o r p o r a t e 
m e r g e r and c o n s o l i d a t i o n s t a t u t e s a r e n o t a v a i l a b l e . 

"The e f f e c t o f t h e t r a n s a c t i o n w o u l d be t o t r a n s f e r 
t h e A r i z o n a company t o Iowa. The F e d e r a l D i s c o u n t C o r ­
p o r a t i o n o f Dubuque, Iowa, i s t h e s o l e owner and h o l d e r 
o f common e q u i t y s t o c k o f t h e C i t a d e l L i f e I n s u r a n c e 
Company o f P h o e n i x , A r i z o n a , w h i c h i s a l l o f t h e s t o c k 
t h e r e o f o u t s t a n d i n g . They p r o p o s e t o t r a n s f e r t h i s 
company t o Iowa b e c a u s e t h e i n v e s t m e n t l a w s o f t h e S t a t e 
o f A r i z o n a p r e v e n t t h e i r i n v e s t i n g i n a n y t h i n g o t h e r t h a n 
G o v e r n m e n t s and b e c a u s e t h e F e d e r a l i ncome t a x on l i f e 
i n s u r a n c e c o m p a n i e s w o r k s t o a d i s a d v a n t a g e o f t h e company 

"They p r o p o s e t o o r g a n i z e an i n s u r a n c e company t o 
be l i c e n s e d and e f f e c t i v e s i m u l t a n e o u s l y w i t h t h e a c c e p t ­
a n c e o f t h e r e i n s u r a n c e c o n t r a c t o f t h e A r i z o n a company, 
t h e e f f e c t i v e d a t e t o be a f t e r t h e l a s t day o f 1959 and 
b e f o r e t h e f i r s t day o f i 9 6 0 . 

" F o r t a x r e a s o n s i t i s d e s i r a b l e t h a t t h e a s s e t s o f 
t h e A r i z o n a company be u t i l i z e d t o t h e f u l l e s t e x t e n t i n 
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c a p i t a l i z i n g t h e Iowa company w h i c h w i l l have been 
p r e v i o u s l y o r g a n i z e d b u t n o t l i c e n s e d u n t i l i t assumes 
t h e a s s e t s and l i a b i l i t i e s o f t h e A r i z o n a Company w h i c h 
w i l l be t h e e f f e c t i v e d a t e . A t t h e t i m e t h e Iowa company 
r e c e i v e s t h e a s s e t s o f t h e A r i z o n a company, i t w i l l meet 
Iowa r e q u i r e m e n t s w i t h r e s p e c t t o c a p i t a l and s u r p l u s . 

"Our q u e s t i o n s r e l a t e p a r t i c u l a r l y t o S e c t i o n s 
5 0 S , 6 and 721.11 w h i c h a r e w r i t t e n i n t h e p a s t t e n s e and 
w o u l d seem t o c o n t e m p l a t e t h e q u a l i f i e d Iowa company t o 
e x i s t f o r a t i m e p r i o r t o t h e a c c e p t a n c e o f t h e R e i n s u r ­
a n c e T r e a t y . The p r o p o n e n t s o f t h i s t r e a t y s u g g e s t t h a t 
t h i s c a n be a s i m u l t a n e o u s t r a n s a c t i o n and t h e Iowa 
company c a n be o r g a n i z e d s i m u l t a n e o u s l y w i t h t h e a c c e p t a n c e . 

" I n t h i s p a r t i c u l a r t r a n s a c t i o n t h e company i s 
s o l e l y owned by t h e F e d e r a l D i s c o u n t C o r p o r a t i o n . B o t h 
t h e A r i z o n a company and t h e Iowa company w i l l have t h e 
same s t o c k h o l d e r , w h i c h w i l l be a p a r t y t o t h e R e i n s u r a n c e 
T r e a t y , and t h e s o l e p o l i c y h o l d e r o f b o t h c o m p a n i e s w i l l 
be O l d R e p u b l i c L i f e I n s u r a n c e Company, un d e r c o n t r a c t s 
o f r e i n s u r a n c e , w h i c h w i l l a l s o be a p a r t y t o t h e t r e a t y . 
The O l d R e p u b l i c i s a d u l y a u t h o r i z e d company i n t h e 
S t a t e o f Iowa. The Iowa company w i l l be o r g a n i z e d b e f o r e 
t h e e f f e c t i v e d a t e and w i l l d e p o s i t o r c a u s e t o be d e p o s i t e d 
w i t h me a s C o m m i s s i o n e r c a s h a s s e t s and o t h e r a s s e t s t h a t 
w i l l become t h e p r o p e r t y o f t h e Iowa company t o meet Iowa 
i n s u r a n c e company r e q u i r e m e n t s , w h i c h d e p o s i t s w i l l be 
made b e f o r e t h e e f f e c t i v e d a t e . " 

S e c t i o n 5 0 6 . 6 , c o n c e r n i n g w h i c h you mako e x p r e s s i n q u i r y , 
p r o v i d e s a s f o l l o w s : 

" D e p o s i t o f s e c u r i t i e s — c e r t i f i c a t e . S u c h s e c u r i ­
t i e s s h a l l be d e p o s i t e d w i t h t h e comrisi s s i o n e r o f i n s u r a n c e 
and when s u c h d e p o s i t i s made and e v i d e n c e f u r n i s h e d , by 
a f f i d a v i t o r o t h e r w i s e , s a t i s f a c t o r y t o t h e c o m m i s s i o n e r , 
t h a t t h e c a p i t a l s t o c k i s a l l f u l l y p a i d and t h e company 
p o s s e s s e d o f t h e s u r p l u s r e q u i r e d and t h a t t h e company i s 
t h e a c t u a l and u n q u a l i f i e d owner o f t h e s e c u r i t i e s r e p r e ­
s e n t i n g t h e p a i d - u p c a p i t a l s t o c k o r o t h e r f u n d s o f t h e 
company, and a l l l a w s have been c o m p l i e d w i t h , he s h a l l 
i s s u e t o s u c h company t h e c e r t i f i c a t e h e r e i n a f t e r p r o v i d e d 
f o r . " 

t 
" S u c h s e c u r i t i e s " r e f e r s t o t h e c a p i t a l and s u r p l u s 

r e q u i r e d by t h e p r o v i s i o n s o f s e c t i o n 5 0 8 . 5 * h e r e i n a f t e r 
e x h i b i t e d a s f o l l o w s : 

" C a p i t a l and s u r p l u s r e q u i r e d , 
a n c e company s h a l l be a u t h o r i z e d t o 

No s t o c k l i f e i n s u r - \ 
t r a n s a c t b u s i n e s s u n d e r 



H o n o r a b l e W i l l i a m £. Timmons - 3 - O c t o b e r 1 2 , 1959 

t h e p r o v i s i o n s o f t h i s c h a p t e r w i t h l e s s t h a n t h r e e 
h u n d r e d f i f t y t h o u s a n d d o l l a r s c a p i t a l s t o c k f u l l y p a i d 
f o r i n c a s h and one h u n d r e d f i f t y t h o u s a n d d o l l a r s o f 
s u r p l u s p a i d i n i n c a s h o r i n v e s t e d a s p r o v i d e d by l a w . 
N o t h i n g h e r e i n c o n t a i n e d s h a l l a f f e c t c o m p a n i e s now 
a u t h o r i z e d t o t r a n s a c t b u s i n e s s u n d e r t h e p r o v i s i o n s o f 
t h i s c h a p t e r . " 

T h u s , b e f o r e a c e r t i f i c a t e c a n be i s s u e d t o a new company^ 
s e c u r i t i e s must be d e p o s i t e d , an a f f i d a v i t o r o t h e r e v i d e n c e 
t h a t c a p i t a l s t o c k i s f u l l y p a i d and s u r p l u s p o s s e s s e d must be 
f u r n i s h e d t o t h e c o m m i s s i o n e r . In a d d i t i o n , t h e company 
a r t i c l e s must have been a p p r o v e d a s p r o v i d e d i n s e c t i o n 5 0 8 . 2 . 
R e l a t i n g t h i s t o y o u r q u e s t i o n as t o w h e t h e r t h e company c a n 
q u a l i f y t o engage i n b u s i n e s s and s i m u l t a n e o u s l y r e c e i v e i t s 
f i r s t i t e m o f b u s i n e s s a s o f t h e s t r o k e o f m i d n i g h t , December 
3 l » 1 9 5 9 : c o n s i d e r i n g s e c t i o n 5 0 8 . 6 a l o n e , t h e r e a p p e a r s 
n o t h i n g t o p r e v e n t t h e c o m m i s s i o n e r f r o m m a k i n g t h e c e r t i f i c a t e 
t h e r e i n r e f e r r e d t o e f f e c t i v e , by way o f r e c i t a l on t h e f a c e 
o f t h e c e r t i f i c a t e , a s o f t h e s t r o k e o f m i d n i g h t , December 3 1 , 
p r o v i d e d he h a s , at, t h e t ime he. a f f i x e s h j s s i ffnature t o s u c h 
c e r t i f I c a t e , s a t i s f i e d h i m s e l f t h a t a l l o f t h e r e q u i r e m e n t s 
o f s e c t i o n s 5 0 8 . 2 , 5 0 8 . 3 ? 5 0 8 . 5 and 5 0 8 . 6 h a v e , i n f a c t j been 
met. The t r a n s a c t i o n , t h e r e f o r e , a p p e a r s l a w f u l l y p o s s i b l e 
i n s o f a r a s s e c t i o n 5 0 8 . 6 i s c o n c e r n e d . 

The o t h e r s e c t i o n c o n c e r n i n g w h i c h you i n q u i r e i s s e c t i o n 
5 2 1 . 1 1 , h e r e i n a f t e r s e t f o r t h a s f o l l o w s : 

" A p p r o v a l and f i l i n g w i t h c o m m i s s i o n e r . Any p l a n 
o f c o n s o l i d a t i o n o r r e i n s u r a n c e s u b m i t t e d a s h e r e i n 
c o n t e m p l a t e d , must f i r s t have been a p p r o v e d by t h e commis­
s i o n , and t h e r e s u l t o f s a i d v o t e must be f i l e d w i t h t h e 
c o m m i s s i o n e r o f i n s u r a n c e and be by h i m d e t e r m i n e d b e f o r e 
any c o n s o l i d a t i o n o r r e i n s u r a n c e s h a l l be e f f e c t e d . " 

As w i l l be n o t e d , t h e abo v e s e c t i o n c o n t e m p l a t e s a c t i o n 
by t h e i n s u r a n c e commj s s i o o c o n s i s t i n g o f t h e G o v e r n o r , 
A t t o r n e y G e n e r a l , and C o m m i s s i o n e r o f I n s u r a n c e . In o r d e r 
f o r t h e c o m m i s s i o n t o a c t on a r e i n s u r a n c e p l a n u n d e r s e c t i o n 
5 2 1 . 1 1 , i t w o u l d a p p e a r t h a t a b a r e minimum o f t h r e e e s s e n t i a l s 
must be p r e s e n t : 

1. A r e i n s u r a n c e p l a n 
2 . A company w i t h r i s k s t o r e i n s u r e 
3 . A company q u a l i f i e d t o do t h e r e i n s u r i n g 

Whether t h e new company, whose c e r t i f i c a t e w i l l h a ve been 
s i g n e d by t h e c o m m i s s i o n e r b u t i t s e f f e c t i v e d a t e d e l a y e d 
u n t i l t h e s t r o k e o f m i d n i g h t o f December 3 l » p r o v i d e s t h e t h i r d 
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e s s e n t i a l i s t h e q u e s t i o n . R e f e r r i n g t o what has been h e r e ­
i n a b o v e s a i d , t h e f o l l o w i n g t h i n g s w i l l be t r u e o f s u c h company 
as o f t h e t i m e t h e c o m m i s s i o n c o n s i d e r s t h e p l a n t 

1. I t s a r t i c l e s w i l l h a v e been s u b m i t t e d and a p p r o v e d 
u n d e r s e c t i o n 5 0 8 . 2 i n t h e f o r m r e q u i r e d by s e c t i o n 
5 0 8 . 3 . 

I t v a i l have p a i d - u p c a p i t a l and s u r p l u s a s r e q u i r e d 
by s e c t i o n 5 0 b . 5 -

The c o m m i s s i o n e r w i l l have s a t i s f i e d h i m s e l f t h a t t h e 
c o n d i t i o n s s e t f o r t h i n s e c t i o n 5 0 8 . 6 have been met 
and t h e r e q u i r e d d e p o s i t w i l l have been made. 

A c e r t i f i c a t e w i l l h ave been s i g n e d by t h e c o m m i s s i o n e r 
and i s s u e d t o t h e company b e a r i n g an e f f e c t i v e d a t e 
o f m i d n i g h t December 31* 

A s s u m i n g a l l o f t h e f o r e g o i n g t h i n g s have h a p p e n e d a s o f 
t h e t i m e t h e c o m m i s s i o n c o n s i d e r s t h e r e i n s u r a n c e p l a n , and 
t h a t s u c h p l a n o t h e r w i s e c o m p l i e s w i t h l a w , t h e company w i l l 
i n e v e r y way be q u a l i f i e d t o e n t e r i n t o s u c h a p l a n s a v e f o r 
t h e l a p s e o f t i m e b e tween t h e d a t e o f c o n s i d e r a t i o n by t h e 
c o m m i s s i o n and m i d n i g h t o f December 3 1 * In o t h e r w o r d s , t h e 
new company w i l l be q u a l i f i e d u n d e r t h e p l a n b u t u n d e r a d i s ­
a b i l i t y . I t s s i t u a t i o n w i l l be a g r e a t d e a l l i k e t h a t o f a 
m i n o r a w a i t i n g h i s t w e n t y - f i r s t b i r t h d a y . S i n c e t h e r u n n i n g 
o f t i m e i s a c e r t a i n t y , I am o f t h e o p i n i o n t h a t t h e c o m m i s s i o n , 
i f i t f i n d s t h e p l a n o t h e r w i s e a c c e p t a b l e and s i g n i f i e s i t s 
a p p r o v a l , p r i o r t o December 31? b u t s u b j e c t t o t h e c o n d i t i o n 
t h a t t h e r e i n s u r a n c e a g r e e m e n t w i l l n o t become e f f e c t i v e 
b e t w e e n t h e c o m p a n i e s u n t i l t h e r e m o v a l o f t h e d i s a b i l i t y a t 
m i d n i g h t on December 31? s u c h a p p r o v a l w o u l d n o t v i o l a t e 
s e c t i o n 5 2 1 . 1 1 . 

V e r y t r u l y y o u r s , 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 

L C A ; b l 
c c : S w i f t , S u r r e y and C h r i s t i a n s e n 



COUNTIES; R e c o r d e r and A u d i t o r — Under C h a p t e r >+09, no 
d i s c r e t i o n e x i s t s on t h e p a r t o f t h e A u d i t o r ot R e c o r d e r t o 
r e v i e w t h e p r o p r i e t y o f a c i t y c o u n c i l ' s a c t i o n i n a p p r o v i n g 
a p l a t a s t o m a t t e r s n o t r e q u i r e d by l a w t o be shown on t h e 
P i a t . ( £ ^ i lcJu^: W*JL*^ &. OM^.} 16/*/SI) #27-

O c t o b e r 1 2 , 1959 

Mr. C h a r l e s H. Scho 1z 
Mahaska C o u n t y A t t o r n e y 
L a c e y B l o c k B u i l d i n g 
115 N o r t h M a r k e t S t r e e t 
O s k a l o o s a , Iowa 

Dear S i r : 

R e c e i p t i s a c k n o w l e d g e d o f y o u r l e t t e r o f A u g u s t 27 
a s f o l l o w s : 

"I r e q u e s t y o u r o p i n i o n on t h e f o l l o w i n g q u e s t i o n : 

" A r e t h e C o u n t y R e c o r d e r and C o u n t y A u d i t o r r e q u i r e d 
t o a c c e p t f o r f i l i n g and r e c o r d i n g i n t h e i r r e s p e c t i v e 
o f f i c e s , and t o f i l e and r e c o r d i n t h e i r r e s p e c t i v e 
o f f i c e s , a p l a t w h i c h , when t e n d e r e d t o them f o r s u c h 
p u r p o s e s , f a i l s t o a f f i r m a t i v e l y show upon t h e f a c t 
t h e r e o f t h a t one o r more o f t h e r e q u i r e m e n t s o f S e c t i o n s 
1+09-1, 4 - 0 9 . 7 , *+09.8, 4 - 0 9 - 9 and 3 7 3 - 1 2 have n o t been 
s a t i s f i e d ? 

" R e c e n t l y t h e r e was t e n d e r e d t o o u r C o u n t y R e c o r d e r 
and C o u n t y A u d i t o r f o r r e c o r d i n g and f i l i n g i n s a i d 
o f f i c e s a p l a t w h i c h d o e s n o t have e n d o r s e d upon i t a 
c e r t i f i c a t e t h a t s u c h p l a t h a s been p r e p a r e d by a r e g i s ­
t e r e d l a n d s u r v e y o r a s p r o v i d e d i n S e c t i o n 1+09« 1 o f t h e 
C o d e , a s amended by S e c t i o n 3 o f C h a p t e r 133 o f t h e A c t s 
o f t h e 5 8 t h G e n e r a l A s s e m b l y , and w h i c h d o e s n o t have 
any c e r t i f i c a t i o n e s t a b l i s h i n g t h a t s u c h p l a t h a s been 
a p p r o v e d by t h e P l a n n i n g C o m m i s s i o n o f t h e C i t y o f 
O s k a l o o s a , a s r e q u i r e d by S e c t i o n 3 7 3 . 1 2 . The p l a t i s 
p r o p e r l y a c k n o w l e d g e d and i n a l l o t h e r r e s p e c t s a p p e a r s 
t o c o m p l y w i t h a l l o t h e r r e q u i r e m e n t s o f t h e l a w w i t h 
r e s p e c t t o t h e f i l i n g and r e c o r d i n g o f a f f i d a v i t s , b u t 
t h e p r o b l e m i s w h e t h e r t h e o f f i c i a l s r e f e r r e d t o have 
any d i s c r e t i o n a s t o t h e a c c e p t a n c e o f t h e p l a t f o r 
f i l i n g and r e c o r d i n g i n t h e i r o f f i c e s when t h e p l a t d o e s 
n o t sho-w upon i t s f a c e t h a t t h e two s t a t u t o r y r e q u i r e m e n t s 
l a s t r e f e r r e d t o , o r any o f t h e o t h e r s t a t u t o r y r e q u i r e ­
m e n t s , have been s a t i s f i e d . " 

Sf- *'0-/7 
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The p e r t i n e n t l a n g u a g e i n s e c t i o n 4-09.1, Code o f Iowa,-
a s amended by C h a p t e r 133*, s e c t i o n 3> Laws o f t h e 5 6 t h G e n e r a l 
A s s e m b l y i s ! 

" E v e r y o r i g i n a l p r o p r i e t o r o f any t r a c t o r p a r c e l 
o f l a n d , who h a s s u b d i v i d e d , o r s h a l l h e r e a f t e r s u b d i v i d e 
t h e same i n t o t h r e e o r more p a r t s ... s h a l l c a u s e a p l a t 
o f s u c h s u b d i v i s i o n s ... t o be made by a r e g i s t e r e d l a n d 
s u r v e y o r h o l d i n g a c e r t i f i c a t e i s s u e d u n d e r t h e p r o v i s i o n s 
o f C h a p t e r 114- o f t h e Code ..." 

The s t a t u t e a s amended r e q u i r e s t h e p l a t " t o be made" by 
a r e g i s t e r e d s u r v e y o r b u t no e x p r e s s r e q u i r e m e n t i s made t h a t 
he i d e n t i f y i t , on i t s f a c e , a s h i s work. N e i t h e r d o e s C h a p t e r 
114- s e t f o r t h any g e n e r a l r e q u i r e m e n t t h a t r e g i s t e r e d s u r v e y o r s 
i d e n t i f y t h e i r work. 

S e c t i o n 4-09.7? t o w h i c h you r e f e r , p r o v i d e s a s f o l l o w s : 

"H-09.7 F i l i n g — a p p r o v a l . A l l s u c h p l a t s s h a l l 
be f i l e d w i t h t h e c l e r k o f t h e c i t y o r town and when so 
f i l e d t h e c o u n c i l w i t h i n a r e a s o n a b l e t i m e s h a l l c o n s i d e r 
t h e same, and s h a l l , i f i t i s f o u n d t o c o n f o r m t o t h e 
p r o v i s i o n s o f s e c t i o n s 4-09.4-, 4-09.5? and *+09-6, by r e s o ­
l u t i o n a p p r o v e t h e p l a t and d i r e c t t h e mayor and c l e r k 
t o c e r t i f y t h e r e s o l u t i o n w h i c h s h a l l be a f f i x e d t o t h e 
p l a t . " 

T h u s , t h e power o f a p p r o v a l r e s t s w i t h t h e c o u n c i l r a t h e r t h a n 
t h e C o u n t y R e c o r d e r o r A u d i t o r . 

S e c t i o n 4-09-5 p r o v i d e s f o r a c k n o w l e d g e m e n t by t h e p r o p ­
r i e t o r and h i s s p o u s e . 

S e c t i o n 4-09.9 p r o v i d e s t h e p l a t s h a l l be a c c o m p a n i e d by 
a b s t r a c t s o f t i t l e . 

S e c t i o n 373-12 p r o v i d e s t h a t t h e r e c o m m e n d a t i o n s o f t h e 
c i t y p l a n c o m m i s s i o n , where t h e r e i s o n e , s h a l l be o b t a i n e d 
p r i o r t o a p p r o v a l by t h e c o u n c i l . 

As I u n d e r s t a n d t h e f a c t s s t a t e d i n y o u r l e t t e r , i t i s 
n o t d e f i n i t e l y e s t a b l i s h e d t h a t t h e p l a t was n o t made by a 
r e g i s t e r e d s u r v e y o r n o r t h a t t h e r e c o m m e n d a t i o n s o f t h e p l a n 
c o m m i s s i o n were n o t made t o t h e c o u n c i l b u t , r a t h e r , t h a t t h e 
a c c o m p l i s h m e n t o f t h e s e m a t t e r s d o e s n o t show by way o f r e c i t a l 
on 'the f a c e o f t h e p l a t o r i n t h e a c c o m p a n y i n g d o c u m e n t a t i o n . 

H o w e v e r , n o t h i n g i n t h e s t a t u t e s r e q u i r e s i t t o show 
t h e s e m a t t e r s . The c o n s i d e r a t i o n o f r e c o m m e n d a t i o n s o f t h e 
p l a n c o m m i s s i o n i s f o r t h e c o u n c i l - F u r t h e r s u p p o r t i n g t h i s 
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v i e w , s e e t h e l a s t two p a r a g r a p h s o f Code s e c t i o n 4-09. l 4 - , 
w h i c h p r o v i d e a s f o l l o w s : 

"The a p p r o v a l o f t h e c i t y c o u n c i l s h a l l be deemed 
an a c c e p t a n c e o f t h e p r o p o s e d d e d i c a t i o n f o r p u b l i c u s e , 
and o w n e r s and p u r c h a s e r s s h a l l be deemed t o have n o t i c e 
o f t h e p u b l i c p l a n s , maps and r e p o r t s o f t h e c o u n c i l and 
c i t y p l a n c o m m i s s i o n , i f a n y , h a v i n g c h a r g e o f t h e 
d e s i g n , c o n s t r u c t i o n and m a i n t e n a n c e o f t h e c i t y s t r e e t s 
a f f e c t i n g s u c h p r o p e r t y w i t h i n t h e j u r i s d i c t i o n o f s u c h 
c i t i e s . 

" I f any s u c h p l a t o f l a n d i s t e n d e r e d f o r r e c o r d i n g 
i n t h e o f f i c e o f t h e c o u n t y r e c o r d e r o r c o u n t y a u d i t o r 
o f any c o u n t y i n w h i c h any c i t y o f t h e above c l a s s may 
be s i t u a t e d , i t s h a l l be t h e d u t y o f s u c h c o u n t y r e c o r d e r 
and a u d i t o r t o e x a m i n e s u c h p l a t , t o a s c e r t a i n w h e t h e r 
t h e i n d o r s e m e n t o f a p p r o v a l by t h e c i t y c o u n c i l , a s h e r e i n 
p r o v i d e d f o r , s h a l l a p p e a r t h e r e o n . I f i t s h a l l , and t h e 
p l a t o t h e r w i s e c o n f o r m s t o t h e p r o v i s i o n s o f l a w , s a i d 
o f f i c e r s s h a l l a c c e p t same f o r r e c o r d i n g . I f s u c h i n d o r s e ­
ment d o e s n o t a p p e a r t h e r e o n s a i d o f f i c e r s s h a l l r e f u s e 
and d e c l i n e t o a c c e p t s u c h p l a t , and any f i l i n g t h e r e o f 
s h a l l be v o i d . Any f a i l u r e t o o b s e r v e t h e p r o v i s i o n s o f 
t h i s s e c t i o n on t h e p a r t o f any c o u n t y r e c o r d e r o r c o u n t y 
a u d i t o r s h a l l c o n s t i t u t e a m i s d e m e a n o r i n o f f i c e . " 

The d e t e r m i n a t i o n t h a t t h e p l a t was made by a r e g i s t e r e d 
s u r v e y o r i s a l s o an i t e m f o r c o n s i d e r a t i o n by t h e c o u n c i l b e f o r e 
a p p r o v a l . S i n c e t h e a c t s o f p u b l i c o f f i c i a l s a r e p r e s u m e d 
r e g u l a r and p r o p e r i n t h e a b s e n c e o f p r o o f t o t h e c o n t r a r y , 
i t must be p r e s u m e d f r o m t h e r e s o l u t i o n o f t h e c o u n c i l a f f i x e d 
a s p r o v i d e d i n s e c t i o n 4-09.7 t h a t t h e c o u n c i l f o u n d a l l s t a t u t e s 
r e q u i r i n g c e r t a i n a c t s t o be d o n e , b u t n o t s p e c i f y i n g r e c i t a l 
o f s u c h a c t s , t o have been c o m p l i e d w i t h b e f o r e a p p r o v i n g t h e 
p l a t . 

Where t h e p l a t i s d e f i c i e n t upon i t s f a c e i n s u c h m a t t e r s 
a s l a c k o f t h e r e s o l u t i o n o f t h e c o u n c i l r e q u i r e d by s e c t i o n 
4-09«7j l a c k o f t h e a c k n o w l e d g e m e n t r e q u i r e d by s e c t i o n 4-09*8, 
l a c k o f t h e c o v e n a n t r e q u i r e d by s e c t i o n 4-09 - 2 , l a c k o f t h e 
a b s t r a c t o r o p i n i o n r e q u i r e d by s e c t i o n 4-09-9) o r l a c k o f any 
o t h e r i t e m s p e c i f i c a l l y r e q u i r e d a s p a r t o f t h e f i l i n g , t h e 
a b s e n c e o f w h i c h i s r e a d i l y a p p a r e n t on t h e f a c e o f t h e m a t t e r 
s u b m i t t e d , t h e n t h e r e c o r d e r and a u d i t o r s h o u l d r e f u s e t o 
a c c e p t t h e p a p e r s f o r t h e r e a s o n t h a t t h e y a r e a b l e t o i d e n t i f y 
t h e p a p e r s s u b m i t t e d as s o m e t h i n g o t h e r t h a n what t h e l a w 
r e q u i r e s them t o a c c e p t . 
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H o w e v e r , where i t e m s n o t a p p e a r i n g on t h e f a c e o f t h e 
p a p e r s s u b m i t t e d f o r f i l i n g a r e n o t by s t a t u t e r e q u i r e d t o 
so a p p e a r , t h e r e c o r d e r and a u d i t o r must assume f r o m t h e 
a p p r o v a l o f t h e c o u n c i l t h a t i t s a t i s f i e d i t s e l f a l l s u c h 
p r e r e q u i s i t e s had been met b e f o r e g i v i n g i t s a p p r o v a l . 

In c o n s i d e r i n g t h e p o w e r s o f t h e a u d i t o r under somewhat 
s i m i l a r s t a t u t o r y d u t i e s , t h e Supreme C o u r t o f Iowa s a i d , 
i n t h e c a s e o f I n d e p e n d e n t P i s t r i c t o f D a n b u r v vs; C h r i s t i a n s e n , 
24-2 Iowa 9 6 3 , 4-9 N.W. 2d 2 6 3 , a t page 971 o f 24-2 Iowa: 

" T h e r e i s n o t h i n g i n e i t h e r s t a t u t e t h a t w o u l d 
g i v e t h e a u d i t o r t h e r i g h t t o d e t e r m i n e t h e v a l i d i t y 
c f a c c o u n t s c e r t i f i e d t o h i m b e f o r e t r a n s m i t t i n g t h e 
o r d e r t o t h e t r e a s u r e r . The l a w p r e s u m e s p u b l i c o f f i c e r s 
and b o a r d s do t h e i r d u t y — t h a t f a l s e c e r t i f i c a t i o n s 
w o u l d n o t be made ..." 

In c o n c l u s i o n , I am t h e r e f o r e o f t h e o p i n i o n t h e a u d i t o r 
and r e c o r d e r have no d i s c r e t i o n t o go bac k o f t h e a p p r o v a l 
o f t h e c o u n c i l f o r t h e p u r p o s e o f d e t e r m i n i n g w h e t h e r o r n o t 
m a t t e r s r e q u i r e d by lav/ t o be p e r f o r m e d p r e r e q u i s i t e t o 
a p p r o v a l by t h e c o u n c i l b u t n o t e x p r e s s l y r e q u i r e d t o be s e t 
f o r t h on t h e p l a t o r i n s u p p o r t i n g d o c u m e n t s were p e r f o r m e d . 

V e r y t r u l y y o u r s , 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 

L C A : b l 



CITIES AND TOWNS: ^ 
C o m p a t i b i l i t y o f o f f i c e O f f i c e o f j u s t i c e o f the 

peace and member ot c i t y c o u n c i l a r e i n c o m p a t i b l e , and member 
of c i t y c o u n c i l may s e t as e l e c t i o n judge and such a c t i o n 
does not v i o l a t e Code> s e c t i o n 368A.21 . fytfizuta* 6 /3aU^ 

fcJ* L i t * i t / f z / s j } # _ /tg > 

October 13, 1359 

Mr. C h a r l e s H. Barlow 

P a l o A l t o County A t t o r n e y 

Errimetsburg, Iowa 

Dear S i r : 
T h i s w i l l acknowledge r e c e i p t o f y o u r s o f the 10th 

i n s t . i n wh i c h you submit the f o l l o w i n g : 
1 11 would a p p r e c i a t e having your opinion as to the 
f o l l o w l n y q u e s t i o n s : 

( 1) Is t h e r e i n c o m p a t i b i l i t y between the o f f i c e s 
o f J u s t i c e o f the Peace and o f C i t y Councilman? 

( 2 ) Under 4-9.13 one o f the Councilman's d u t i e s 
i s t o a c t as e l e c t i o n judtje i n h i s p r e c i n c t o r ward. 
Does 21, which s t a t e s 'Ho member o f any c i t y o r 
town c o u n c i l s h a l l , d u r i n g the time f o r w h i c h he has 
been e l e c t e d , be a p p o i n t e d t o ©ny m u n i c i p a l o f f i c e 
w h ich has been c r e a t e d o r the emoluments o f which 
have been i n c r e a s e d d u r i n g the t e r n r f o r w h i c h he was 
e l e c t e d l i m i t o r p r e v e n t a c o u n c i l m a n from 
s e r v i n g as e l e c t i o n judge? P l e a s e note t h a t the 
e l e c t i o n j udge Is a compensated o f f i c e under **9.20, 
43.32 Code o f Iowa 1958. 

(3 ) I f i t were t o be c o n s t r u e d t h a t the o f f i c e 
o f e l e c t i o n j u d g e i s not c r e a t e d by the C i t y C o u n c i l 
i n case o f a g e n e r a l o r c i t y e l e c t i o n , does t h i s 
b o l d t r u a i n the case o f a s p e c i a l e l e c t i o n where 
the j u d g e and c l e r k s a r e a p p o i n t e d by r e s o l u t i o n o f 
the Courtei 1. 

"Would you p l e a s e f o r w a r d copy o f your i n f o r m a l 
o p i n i o n (1957) i n t e r p r e t i n g S e c t i o n 368A.21 

<T7 _ iA /si 
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In r e p l y t h e r e t o I would a d v i s e you as f o l l o w s : 

1. In answer t o Q u e s t i o n #1, I am o f the o p i n i o n t h a t 

inccmpatibi1»ty e x i s t s between the o f f i c e o f J u s t i c e of the 

Peace and C i t y CounciJsnan. My r e a son f o r t h i s i s found i n the 

p r o v i s i o n s o f S e c t i o n 368A.2(7) as amended by Chapter 277 of 

the A c t s o f the 58th General Assembly,. T h i s s t a t u t e makes 

e l i g i b l e any member o f the c i t y c o u n c i l t o appointment as 

mayor p r o tempore w i t h e l l the powers o f the mayor, i n c l u d i n g 

a c t i n g as a m a g i s t r a t e . The o f f i c e o f J u s t i c e o f the Peace 

and Mayor were h e l d t o be i n c o m p a t i b l e i n the case o f S t a t e v. 

A nderson, 155 l©wa 9 2/1. The p o t e n t i a l s t a t u s o f the mayor 

pr o tempore would be c o n t r o l l e d by the same r u l e o f law, 

2. In answer t o Q u e s t i o n #2 3 3 would a d v i s e t h a t i n ­

c o m p a t i b i l i t y does not e x i s t between a member o f the C i t y 

C o u n c i l and an e l e c t i o n judge f o r two reasons: 

(1) A c t i n g as e l e c t i o n j u d y e I s an a d d i t i o n a l d u t y be­

stowed upon member's of the C i t y C o u n c i l , and 

(Z) A c t i n g as e l e c t i o n j u d g e i s not an o f f i c e w i t h i n the 

c o n t e m p l a t i o n o f S e c t i o n 368.A.21 . 

3. i n answer t o Q u e s t i o n #3 5 8 am o f the o p i n i o n t h a t 

i n s o f a r as s p e c i a l e l e c t i o n s a r e c o n c e r n e d , no i n c o m p a t i b i l i t y 

e x i s t s between the o f f i c e o f c o u n c i l m a n and the o f f i c e o f e l e c ­

t i o n j u d g e . As s t a t e d i n my answer t o Q u e s t i o n #2, the o f f i c e 

o f e l e c t i o n j u d ^ e i s not an o f f i c e w i t h i n the c o n t e m p l a t i o n o f 

S e c t i o n 368A.21. 
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As r e q u e s t e d , | e n c l o s e h e r e w i t h copy o f i n f o r m a l 

o p i n i o n i s s u e d May 13, 1957, to M a r t i n D. L e i r , S c o t t County 

A t t o r n e y , re Code S e c t i o n 368A.21. 

Y o u r s v e r y t r u l y , 

c 

OSCAg STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y G e n e r a l 

OS:mmh*f 

,1 



AGR I CULTURE^; Bang's d i s e a s e S e c t i o n 16^. 1 1 i A v i o l a t i o n o f 
se c t i o n 1 6 4 - . 1 1 , 1958* Code o f Iowa, i s a mi sdemeanor . A t r a n s ­
f e r e e i n a t r a n s a c t i o n made w i t h o u t , ac-compan i ment o f a n e g a t i v e 
b r u c e l l o s i s t e s t as p r o v i d e d b y j ' s e c t i o n l64-.ll i s n o t i n 
v i o l a t i o n o f t h a t s e c t i on . (OK*** £ JajL4 > ^JU^U 

O c t o b e r 1 3 , 1959 

Mr. C h a r l e s H. S c h o l z 
Mahaska C o u n t y A t t o r n e y 
L a c e y B l o c k B u i l d i n g 
115 N o r t h M a r k e t S t r e e t 
O s k a l o o s a , Iowa 

Dear Mr. S c h o l z : 

R e c e i p t i s a c k n o w l e d g e d o f y o u r l e t t e r o f A u g u s t 25? 
i n w h i c h you have s u b m i t t e d t h e f o l l o w i n g : 

" I n c o n n e c t i o n w i t h S e c t i o n l64-.ll o f t h e 
Code o f Iowa, w h i c h p r o v i d e s : 

• I t s h a l l be u n l a w f u l f o r any p e r s o n t o 
s e l l o r t r a n s f e r o w n e r s h i p o f any b o v i n e a n i m a l 
u n l e s s i t i s a c c o m p a n i e d by a n e g a t i v e b r u c e l ­
l o s i s t e s t r e p o r t i s s u e d by an a c c r e d i t e d v e t e r ­
i n a r i a n , c o n d u c t e d w i t h i n t h i r t y d a y s . ' 

"I d e s i r e y o u r o p i n i o n on t h e f o l l o w i n g q u e s t i o n s : 

1. Does a v i o l a t i o n o f t h i s S e c t i o n c o n ­
s t i t u t e a c r i m e , and i f s o , what i s t h e p e n a l t y 
t h e r e f o r ? 

2 . Where a s a l e o r t r a n s f e r o f o w n e r s h i p o f 
a b o v i n e a n i m a l i s made w i t h o u t b e i n g a c c o m p a n i e d 
by a n e g a t i v e b r u c e l l o s i s t e s t r e p o r t i s s u e d by an 
a c c r e d i t e d v e t e r i n a r i a n , i s t h e t r a n s f e r e e , a s 
w e l l a s t h e t r a n s f e r o r i n v i o l a t i o n o f S e c t i o n 
164-.11? 

" I n c o n n e c t i o n w i t h t h e f i r s t q u e s t i o n , I have been 
i n f o r m e d by an i n s p e c t o r o f t h e S t a t e D e p a r t m e n t o f 
A g r i c u l t u r e t h a t t h e A t t o r n e y G e n e r a l ' s o f f i c e h a s 
a d v i s e d t h e S t a t e D e p a r t m e n t o f A g r i c u l t u r e t h a t t h e 
p e n a l t i e s s p e c i f i e d i n S e c t i o n l63'29 a r e a p p l i c a b l e 
t o a v i o l a t i o n o f S e c t i o n l64-.Il, b u t I am u n a b l e t o 
l o c a t e s u c h o p i n i o n i n t h e p u b l i s h e d o f f i c i a l o p i n i o n s 
o f y o u r o f f i c e . " 

http://l64-.ll
http://l64-.ll
http://164-.11
http://l64-.Il
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E n c l o s e d h e r e w i t h i s a c o p y o f t h e o p i n i o n t o w h i c h t h e 
i n s p e c t o r p r o b a b l y r e f e r r e d . I t i s a l e t t e r o p i n i o n , i s s u e d 
O c t o b e r l 4 - , 19579 and a p p e a r s i n 1958 O p i n i o n s o f t h e A t t o r n e y 
G e n e r a l , page 6, s e c t i o n 1 . 5 « In an s w e r t o y o u r f i r s t q u e s t i o n , 
i t h o l d s t h a t a v i o l a t i o n o f s e c t i o n l64- . l l , 195^ Code o f Iowa, 
i s a m i sdemeanor. 

In a n s w e r t o y o u r s e c o n d q u e s t i o n , p e n a l s t a t u t e s a r e 
s t r i c t l y c o n s t r u e d . S t a t e v. G a r l a n d . 94- N.W. 2d 122 ( 1 9 5 9 ) . 
S i n c e a v i o l a t i o n o f s e c t i o n • 1 1 , 1958 Code o f Iowa, i s a 
m i s d e m e a n o r , t h e s e c t i o n must t h e r e f o r e be c o n s t r u e d s t r i c t l y . 
S e c t i o n l64-.ll p r o v i d e s , i n p e r t i n e n t p a r t , " I t s h a l l be 
u n l a w f u l f o r any p e r s o n t o s e l l o r t r a n s f e r . . ." ( E m p h a s i s 
o u r s ) . A t r a n s f e r e e , a l t h o u g h a p a r t y t o t h e t r a n s f e r , i s n o t 
s e l l i n g o r t r a n s f e r r i n g . In my o p i n i o n , a t r a n s f e r e e i n v o l v e d 
i n a s a l e o r t r a n s f e r o f o w n e r s h i p o f a b o v i n e a n i m a l , made 
w i t h o u t t h e a c c o m p a n i m e n t o f a n e g a t i v e b r u c e l l o s i s t e s t as 
p r o v i d e d by s e c t i o n l64- . l l , 195$ Code o f Iowa, i s n o t i n 
v i o l a t i o n o f t h a t s e c t i o n . 

V e r y t r u l y y o u r s , 

FRANK CRAIG 
A s s i s t a n t A t t o r n e y G e n e r a l 

F C : b l 
E n c l F o r r e s t t o S u n d b e r g , 

10-14--57 
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TAXATION? Perianal Property Assessment: 
1. Where heuse mover stores houses on lot and resells them, they are deeitsed 

personal property, and assessed as merchandise Inventory. 
2. Assessor may not assess on basis of average Inventory for the preceding 

year pursuant to section 423.17, Code 1958, where no inventory exists on 
January 1. ( £ / u ^ w ^ % (O'^t^^j St,J^L fom* >/d//s/sf J 

October 15, 1959 7f S'J - /d - 2<Q 

John J . O^onnor 
Chairman 
Iowa State Tax Commission 
State Office Building 
Des koines, Iowa 

Dear filir. O'Connor: 

This will acknowledge your letter of September 3, 1959, in which you 

request the opinion of this department on the following question, 

' A house mover buys houses, gar ays s, and other small buildings, 
and moves them on their original timbers by low-boy trailer to a lot where 
they remain jacked up and on no permanent foundation until he sells same. 
He then transports them to the site designated by the purchaser, where 
they are to be permanently located. During ayear he will hava perhaps 
four or five such buildings parked on his lot most of the time, waiting to 
be sold and delivered to a site selected by the purchaser. Does such a 
dealer in buildings not attached to or erected on real estate qualify as a 
merchant under the provisions of 1958 Iowa Code, Section 428.16? 
Must such a dealer have on hand at least one building on January 1st, 
before he would be subject to being assessed on such buildings. is such 
a dealer to be assessed only on those buildings he hag or; hand on 
January 1st, or is he to be assessed on his average Inventory of such 
buildings for the year Immediately preceding January 1st of the year for 
which the assessment Is being made as provided In Section 428.17 5 

'These questions arise in connection with buildings being removed 
to make way for interstate highway! and city expressways.'1 

The pertinent provisions of the 1958 Coda of Iowa provide as follows: 

J , 4 2 8 t l © 'Merchant1 defined. Any person, firm, or corporation 
owning or having In his possession or under his control within the state, 
with authority to sell the same, any personal property purchased with a 
view to its being sold, or which has been consigned to him from any place 
out of this state to be sold within the same, or to be delivered or shipped 

S l - / o - a 0 
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by him within or without this state, except a warehouseman as defined 
in section B42.5B, §hail be held to be a merchant for the purposes of 
this title.5 

"428.17 Stocks of merchandise. In assessing such stocks 
of merchandise, the assessor shall require the production of the last 
inventory and enter the date thereof In the assessment roll, if, in the 
judgment of the assessor, the inventory is not correct, or if It was taken 
at such time as to render it unreliable as to the amount or value of such 
merchandise, he shall assess the same by personal examination. The 
assessment shall be made at the same ratio of the average value of the 
stock during the year next preceding the time of assessment, as is pro­
vided by section 441.13, and if the merchant has not been engaged 
in business for one year, then at a like ratio of the average value during 
such time as he shall have been so engaged, and If commencing on 
January 1, then at the same ratio of the value at that time/ 

The question resolves itself to whether the buildings stored on the dealer's iot 

must he treated as real or personal property. Courts are generally agreed that buildings 

once removed from their foundation lose their <juality as real property and become per­

sonalty until again permanently attached to real estate, nee Mew Rochelte Housing 

Authority v. Thomas, 91 N.Y.S.. 239, 195 Misc. 536. 

Since the buildings here Involved are to be treated as penpal property and 

qualify as merchandise under section 428.16, supra, if purchased py a dealer vaho 

habitually has his business by such building:; with the Intent to resell, Jewel vs. Board 

of Trustees, 113 louoa 47, 84 U. W. 937, and as such are to be assessed pursuant 

to section 423.17, supra, on the basis of the average inventory for the year next 

preceding the assessment date. 

The question is also raised whether the law requires that the dealer awn some • 

buildings on January 1, the assessment date, if an assessment based on the preceding 

year's average^ventory Is to be made. Section 428.4, Code of tama (1958), pro­

vides that ail non-exempt real and personal property shall be listed and assessed each 

year in the name of the owner on the first day of January. 1ft view of this statute, it 
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i seems apparent that where the owner has no property on the assesstfierat date, no 

assessment can he sustained. 

This position is strengthened by the provision contained in section 423.17, 

»upra, which states that if in the assessor's opinion the prior yea#*s inventory is un­

reliable, he 13 to asasass the property by personal examination? thus, by inference the 

statute implies that there must he property existent on the assessment date. 

It is, therefore, the opinion of this departnient that the subject buildings shall 

be assessed as merchandise pursuant to section 428.17, supra, and that the law 

requires thai there be some buildings existent In the hands of the owner on January 1, 

on which to base on assessment even though the assessment Is computed by taking the 

preceding year's average inventory. 

/ ' V'iî y twsiy yoisra, 

Sicbard J . Erlntai 
Special Assistant Attorney Ctauerai 

RJS/WWRAjf 



TAXATION; Corporate Stocky (1) .>tate Tax Commission mmmmtted htm used by 
the assessors In arriving at a fair assessment are public records. (2) The taain 
business'1 of a corporation determines whether or net It is a amerchandlsini' corpora­
tion. (3) The "aetual value,s of corporate stock under Chapter 431, Code af Iowa 
(195B), Is apparently determined by the net worth of such corporation. (4) "Capital 
actually Invested is the amdtmt deducted from the "actual value" of corporate shares 
of stock in determining the assessable value of such shares. (-&,UJP Ji yia^jCdSL 

Richard F. Gazette 
County Attorney 
Linn County Court House 
0«dar Rapids, Iowa 

Dear Mr. Gazette; 

This will acknowledge receipt of your letter of September 3, 1959* 

wherein the following problems w»er» submitted; 

"1. Are Banking statements, Small Loan Statements, 
Commercial and Industrial Reports submitted to the Assessor on 
State Tax Commission recommended forms to assist him In arriving 
at a fair assessment, considered to be public records and thereby 
available to anyone wishing Information ; 

fiZ, What factors are taken into consideration In determining 
whether an Iowa corporation shall be assessed as a merchandising or 
as a non-merchandising corporation? Should the greater percentage 
of net income derived from services or from merchandising be the de­
termining factor In classifying a corporation and determining the 
Section of the Iowa Cocks under which it shall be asiessedin other 
words, If 713% of the net Income Is derived from services and 25% 
from merchandising, would this company be classified as a non-
merchandising corporation; 

'3 . When assessing a fron-merchandlslng or non-manufacturing 
Iowa corporation, shall the assessment be based solely on the m&jmt 
value of the corporation stock or shall factors and figures obtained from 
approved State Tax Commission Form #232*& be considered in asses-

- sing the value of corporate stock under Section 431,3, Code of Iowa. 
In other words, are you assessing the market value of the stock or the 
net worth of any said corporation r 

"4. In arriving at the assessable value at* the shares of the 
stock of fom Corporations under Section 431.1, Code of Jewa, shall 
the amount of capital actually invested in real estate or personal property 
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and deducted from the actual value of such shares be considered 
to be the bock value as of the date of the report. In other morels, 
shall the amount used as a deduction be the same as the net amount 
shown In the State of Condition on which the capital stock assess* 
fnent Is based. * 

In response thereto, the following opinions are expressed; 

1. in answer to your first question whether cartain terras used by the 

assessors are public racords, y^ato t lon is Erected to a lete from M, &. tvertott, 

then Special Assistant Attorney Genera! assigned to the State Tax Commission, to 

Ray £ . Johnson, Vice Chairman of the Tax Commission, dated May Z, 1957, which 

far you? Information follows In part, 

it vail be noted that the &fi»a$or,$ list of stockholders and 
the number of and value of shares of stock ovtffted by f«eh atocMiolders 
is based upon Information the officers of natlcnai banks and state and 
savings bartkt and loan and trust companies am required by \m to 
furnish the assessor. The information &> furnished k filed and becomes 
an official record of the assessor's office. In Iowa we have no statutory 
provision relating specifically to the inspection of public record? af this 
type and their avaiiablHty for ta&pBCilsn imjst be determined witf* refer­
ence; to the wmmn law. Under the comraon law, the right to inspect 
puSjIirrseords is not an absolute right but Is a qualified right. (23 
"fUC.L., p. 160, Section 10). However, the Quatificatiotis to this 
right aire i firtlted and may be summarised as follows -

nX. the applicant for the right to Inspect such record* must 
have some, public or private beneficial interest to serve In making such 
an inspection as contrasted with mere curiosity or purposes which are 
In their nature unlawful or purely political. 

That the application fm Inspection be reasonable as to the 
time and place of such inspection, giving recognition to thai regular office 
hours of the public official having custody of the racords ami recognitign 
of the responsibilities of the public officer for the safety of such records. 
Within the qualifications above cited, the applicant for the inspection of 
the records of a city or a county assessor as to the list of stockholders 
with the amount of their holdings of any particular national or state bank 
may as a matter of right examine such records. This may be done with­
out prior approval of the State Tax Commission. Permission to examine 
such records should be obtained from the city of county assessors or 
other officers or boards having custody of same, itocfer the law such 
permission may not bo withheld If th$ purpose of examination is constructive.' 
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In further support of the foregoing opinion, you are referred to Chapter 

291, Section 11 (ft!,. Arts of the SSth £ A * $hich follows \ 

"Sea. 17. Duties of assessor. The assessor shall : 

•>< * * .* 
• 

"6. Make up all assessor's books and records as prescribed 
by the state tax commission, turn the completed assessor's books and 
records required for the prapar&ion of the tax list over to the county 
audits ŝ han the board of review km concluded its hearings and co­
operate with the auditor in the preparation of the tax lists." 

2. in answering your second Inquiry, it must be stated that taxation is the 

rule and exemption the exception and anyone claiming an exetnptleR must so clearly 

thai he is exempt within the terms of the statute, Cornsil College vs. Bmni of Review, 

MB SSB, S i U. W. 2d 2B (1957); £iro«K? Comtret* Corapany vs. genkUn*, 

247 iowa 609,. 7S H. W. 2d 351 0.95% $bte vs. lo«a Stale Tax Commission, 

t46 lavva 1241, 718 . W. 2d 584 U9S3). - Th* patttetilar £rabiem presetted by 

your letter, I.e., service..a& opposed to Bierchandlslni has not been before the tawa 

Supreme Court) but In. two recent cases. Cherry vs. Hoard of ltevl<N*, 23S Iowa 189, 

Zb M, W. 24 31& (1947) and Uehty vs. Board of ftey-tew, 230 Iowa 704, 29f 

#. w. 654 (1941), the Court was concerned with whether a particular corporation was 

a 'manufacturer' or "merchandiser1 for the purpose of Section 427.1 (20), Code of 

torn (1958). Justice Oliver, In the above ease, supra, writing for the majority, said: 

"Ho Iowa case directly in point has been called to our attention. 
But we think it proper and reasonable that shareholders of a Corporation 
who contend the character of its operations ar® so&h as to exempt their 
"stock from taxation must, in order to sustain such claim, show that the 
ftlasstfleatlen railed upm oonstitutes the main business of the corpora­
tion , A contrary rule would not accord with our holdings that such 

( statutes should be strictly construed and would tend to broaden thsm 
unduly." (Emphasis added) 
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A recent opinion of this department dated June 5, 1959, lists the factors 

to be considered in the determination of whether a corporation can be classified as 

'̂merchandislns", te*wlt; 

•A study of the Supreme Court opinions referred to above 
(Cherry and Uehty cases, supra) reveals that the following Is to be 
Ltŝ d as guides in determining whether a corporation U engaged in 
merchandising so as to render its shares of stock exempt from the 
moneys and credits tax as provided in lection 427.1 (20), Code 
of Iowa (1938). First, as stated In tichty v. Board of tevlew, 
supra, a corporation cannot bt both a manufacturer and a n&rchant* 
it is either arte or the other or neither. Farther, it Is clear Ham a 
reading of the opinions above mentioned that it is the main business 
of the corporation within the State of Iowa that is determinative of 
whether a corporation qualifies as one * engaged In merchandisini*. 
Another rule to be observed, according'%the two above mentioned 
cases, is that the sate of the eorporationls own products, no matter 
where manufactured, is not to be considered merchandising activity. 
It *a$ stated in Cherry v. Board of Review* supra, that capital 
Invastments, comparison of employment figures in the merchandising 
as opposed to the manufacturing area, casts of operation and inven­
tories are not to be regarded as determinative in the consideration 
of whether a corporation is engaged in ruerehandising so as to render 
the stock of same exempt from the moneys and credits tax.n 

Therefore, it appears that $hen the foregoing opinions are applied to the 

factual situation as set forth in your letter if "services constitutes the main business 

of the corporation, it is not a Vnerchandising: corporation within the aseaning of Seetlao 

427.1 (20), Code of Iowa (1958). 

3. With respect to your third question, your attention Is directed to tha statute 

set forth be low. 

"431.1 Si$ie* of steak. The shares of stock ef any 
corporation organise! uh$sr the laws of this state, * * * . The 
assessment shall be on the value of such shares on the first day 
of January in each year. In arriving at the assessable value of 
the shares of stock of such corporations* the amount of their cap­
ital actually Invested In real estate or tangible personal property 
shall bt deducted from the actual value of such shares. Such 
property other than moneys and credits shall be assessed as other 
Hfce property, * * 
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•"431.3 Valuation of Stack. If the assessor is not 
satisfied with the appraisement and valuation furnished as pro­
vided in sections 431.1 and 431. 2, ha may make a valuation 
of the shares of stock based upon the facts contained in the 
stafeanwmts above required, or upon any information within his 
possession, or that shall coine to him, and shall, in either case, 
assess to the owners the stock at the valuation made by him." 

Chapter^!, ^eatioti 21, Acts of the 53th G. A. (1959); 

"i>ec. SI . Actual, assessed., and taxable vaiae. Ail 
property subject to taxation shall be valued at its actual value 
it -k -k 

0 

In arriving at said actual value the assessor shall take 
into consideration its productive and earning capacity, if any, 
past, present, and prospective, its market value, if any, and aii 
other matters that affect the actual value of the property; and the 
burden of proof shall ba upon any complainant attacking such vai-
uatiim as exeasaiva, irtadesiuate or inequitable." 

The problem presented is, what is meant by "actual value" as found In the 

above eitee* sections. This problem has been before tb$ lam Supra**® Court on 

several occasions. The most recent being the case ef Equitable Life Insurance 

Company of Wm vs, City of Des Maine*, 207 iowa 37?, 223 H. W. 744 (If29), 

therein .Justice Wagner wofces' 

"It is obvious that the net worth of the corporation 
determines the value of the shams ef stock. The shares of stock 
represent the stocihoid@rst interest in the property of the corpora­
tion. The iat$r$st of the stockholders must be measured by the 
value of the corporations assets aver and above Its ilabilities. 
In determining the net worth of the corporation, the taxes due siast 
be considered a liability of the corporation.'1 

4 * Your fourth question asks whether or not the depreciated book value ©f 

personal property is the f ifture to be used as a deduction from the "actual value" of 

ceeporata stock in determining the assessable value of $mh shares of stock. 

Your attention is directed to the third sentence In Section 431.1, Code of 

iowa which states.-
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la arriving at the assessable value of the shares of 
stock of such corporations, the amount of their capital actually 
invested in real estate or tangible personal property shall be 
deducted from the actual value of such shares .* (Emphasis added) 

It h apparent that the figure used as a deduction Is not tha depreciated 

bool; value of personal property, but the capital actually used in purchasing the 

personal property, 

Very tally yours, 

Gary i>« Ml 
Assistant At) 



STATE OFFICES AND DEPARTMENTS: B°ard o.f^J\ c j ^ j i l a j i c y -- E l i g i b i l i t y 
t o t a k e C.P.A- e x a m i n a t i o n . R e s i d e n c e i s a m a t t e r o f i n t e n t i o n , 
and as s u c h B o a r d o f A c c o u n t a n c y must make f a c t d e t e r m i n a t i o n 
a s t o w h e t h e r an i n d i v i d u a l i s a " r e s i d e n t o f | owa". ^ Qhfcji^q 

October 1 9 , 1959 

Mr. D o n a l d R. Denman, Member 
Iowa B o a r d o f A c c o u n t a n c y 
92*4- I n s u r a n c e E x c h a n g e B u i l d i n g 
Des M o i n e s 9 , Iowa 

Dear Mr. Denman: 

T h i s w i l l a c k n o w l e d g e r e c e i p t o f y o u r l e t t e r o f O c t o b e r 
l 5 » i n w h i c h y o u h a v e s u b m i t t e d t h e f o l l o w i n g * 

" S e c t i o n 1 1 6 . 9 o f t h e Code o f Iowa d e f i n e s t h e q u a l i f i ­
c a t i o n s w h i c h a c a n d i d a t e must a c h i e v e i n o r d e r t o be 
a l l o w e d t o s i t f o r t h e C.P.A. e x a m i n a t i o n . One q u a l i f i ­
c a t i o n i s t h a t he must be a " r e s i d e n t o f t h e s t a t e o f 
Iowa". 

'The |nwa B o a r d o f A c c o u n t a n c y w i s h e s t o know t h e 
A t t o r n e y G e n e r a l ' s d e f i n i t i o n o f a " r e s i d e n t o f t h e 
s t a t e o f Iowa". 

' C o n c e r n i n g a c a s e w h i c h i s b e i n g r e v i e w e d p r e s e n t l y by 
t h e B o a r d , we have an a p p l i c a n t who was b o r n and l i v e d 
t h e m a j o r p o r t i o n o f h i s l i f e i n Iowa u n t i l J u n e , 1 9 5 8 , 
a t w h i c h t i m e he moved t o I l l i n o i s . He s t a t e s t h a t he 
d i d n o t r e g i s t e r t o v o t e i n I l l i n o i s , d i d n o t c h a n g e h i s 
d r a f t r e g i s t r a t i o n t o I l l i n o i s , n o r d i d he own p r o p e r t y 
i n I l l i n o i s . He f u r t h e r s t a t e s t h a t he d i d n o t f i l e a 
1.958 Iowa income t a x r e t u r n . I n J u l y , 1 9 5 9 , t h e a p p l i c a n t 
moved t o C e d a r R a p i d s , Iowa and h a s l i v e d t h e r e u n t i l 
t h e p r e s e n t . 

" t h e B o a r d w i s h e s t o know w h e t h e r t h i s a p p l i c a n t q u a l i f i e s 
t o s i t f o r t h e C.P.A. e x a m i n a t i o n November *f, 1 9 5 9 • 

" I n r e v i e w , t h e B o a r d d e s i r e s ( 1 ) a d e f i n i t i o n o f a 
" r e s i d e n t o f t h e s t a t e o f Iowa" and ( 2 ) an o p i n i o n o f 
w h e t h e r t h i s a p p l i c a n t may q u a l i f y a s a " r e s i d e n t " u n d e r 

. t h e l a w t o s i t f o r t h e November C.P.A. e x a m i n a t i o n . " 

In a n s w e r t o q u e s t i o n number 1. | r e f e r you t o Dodd v. 
L o r e n z , 2 1 0 Iowa 5 l 3 , 231 N.W. *f22 ( 1 9 3 0 ) , w h e r e , a t page 519 
o f 2 1 0 Iowa, t h e C o u r t s t a t e s , "The q u e s t i o n o f w h e t h e r a 
p e r s o n i s a r e s i d e n t o f one p l a c e o r a n o t h e r i s l a r g e l y a 
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q u e s t i o n o f i n t e n t i o n , a n d , where t h e i n t e n t i o n and t h e a c t s 
o f t h e p a r t y a r e i n a c c o r d w i t h t h e f a c t o f r e s i d e n c e i n a 
g i v e n p l a c e , t h e r e c a n be no d o u b t o f t h e f a c t t h a t s u c h p a r t y 
i s a b o n a - f i d e r e s i d e n t o f t h e p l a c e where he i n t e n d s t o and 
d o e s r e s i d e , and t h a t ho h a s t h e r i g h t t o e x e r c i s e a l l t h e 
r i g h t s and p r i v i l e g e s a c c o r d e d a c t u a l r e s i d e n t s o f s u c h p l a c e , 
p r o v i d e d hs comes w i t h i n t h e p r o v i s i o n s o f t h e l a w r e g u l a t i n g 
s u c h r i g h t s . " 

In a n s w e r t o q u e s t i o n number 2, w h e t h e r a p a r t i c u l a r 
i n d i v i d u a l i s a r e s i d e n t o f |r>wa i s a m a t t e r o f f a c t u a l d e t e r ­
m i n a t i o n , and must be made by y o u r b o a r d . As t h e a b o v e 
d e f i n i t i o n s t a t e s , t h e i n t e n t i o n t o be a r e s i d e n t o f a p a r t i ­
c u l a r p l a c e , and p h y s i c a l a c t s a t t h a t p l a c e w h i c h e v i d e n c e 
s u c h i n t e n t i o n , a r e n e c e s s a r y t o make a p e r s o n a r e s i d e n t . 

V e r y t r u l y y o u r s , 

FRANK CRAIG 
A s s i s t a n t A t t o r n e y G e n e r a l 

F C : b l 



BANKS AND BANKING: I n t e r e s t on P u b l i c D e p o s i t s — may n o t be 
p a i d on demand d e p o s i t s . / A) / „ $ ~t~ y> 

O c t o b e r 2 0 , 1959 

Mr. J o e H. Q r o n s t a l , S u p e r i n t e n d e n t 
D e p a r t m e n t o f B a n k i n g 
L O C A L 

Dear Mr. Q r o n s t a l ; 

R e c e i p t i s a c k n o w l e d g e d o f y o u r l e t t e r o f O c t o b e r 9 
a s f o l l o w s : 

"Our D e p a r t m e n t h a s been r e l y i n g on an o p i n i o n o f t h e 
A t t o r n e y G e n e r a l ' s o f f i c e d a t e d November 1 8 , 19579 
a d d r e s s e d t o o u r D e p a r t m e n t w i t h r e s p e c t t o C h a p t e r 5*+? 
A c t s o f t h e 5 7 t h G e n e r a l A s s e m b l y ( 1 9 5 ? )> t h e c l o s i n g 
p a r a g r a p h o f w h i c h r e a d s a s f o l l o w s : 

•|n o t h e r w o r d s , f u n d s i n t h e h a n d s o f a 
g o v e r n i n g c o u n c i l o r B o a r d o t h e r t h a n t h e 
T r e a s u r e r o f S t a t e may be i n v e s t e d i n s u c h 
c e r t i f i c a t e s o n l y when t h e f u n d i n t h e i r 
h a n d s i s c r e a t e d by a d i r e c t v o t e o f t h e 
p e o p l e . ' (The u n d e r s c o r i n g i s o u r s . ) 

" S i n c e t h e a d j o u r n m e n t o f t h e 5 8 t h Iowa G e n e r a l A s s e m b l y 
i n May, 1 9 5 9 , o u r D e p a r t m e n t , t h r o u g h i t s e x a m i n e r s , h a s 
been r e c e i v i n g e v e r y so o f t e n i n q u i r i e s a s t o w h e t h e r 
t h e p r o v i s i o n s o f t h e °ublic F u n d s Laws were c h a n g e d i n 
any way i n r e g a r d t o i n v e s t a b l e p u b l i c f u n d s by t h e 5 8 t h 
G e n e r a l A s s e m b l y . 

"The FEDERAL RESERVE ACT ( s u b s e c t i o n 12 o f s e c t i o n 19) 
s a y s , 'No member bank s h a l l , d i r e c t l y o r i n d i r e c t l y , by 
any d e v i c e w h a t s o e v e r , p a y any i n t e r e s t on any d e p o s i t 
w h i c h i s p a y a b l e on-demand. 1 The FEDERAL DEPOSIT INSURANCE 
ACT ( s u b p a r a g r a p h ( g ) , s e c t i o n l 8 ) s t a t e s , 'The B o a r d o f 
D i r e c t o r s ( o f t h e F D I C ) s h a l l by r e g u l a t i o n p r o h i b i t t h e 
payment o f i n t e r e s t on demand d e p o s i t s i n i n s u r e d n o n -

"member b a n k s ( m e a n i n g t h o s e b a n k s n o t members o f t h e 
Fe d S y s t e m ) and f o r s u c h p u r p o s e s i t may d e f i n e t h e t e r m 

- /A - - ) i 
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"demand d e p o s i t s " . ' In t h e RULES AND REGULATIONS o f t h e 
F e d e r a l D e p o s i t I n s u r a n c e C o r p o r a t i o n ( p a r a g r a p h 3 2 9 . 2 ) 
t h e r e g u l a t i o n s t a t e s '. . . n o i n s u r e d non-member bank 
s h a l l d i r e c t l y o r i n d i r e c t l y by any d e v i c e w h a t s o e v e r , 
pay any i n t e r e s t on any demand d e p o s i t . ' 

" S e c t i o n V 5 3 « 7 o f t h e Iowa Code s a y s : 

' I n t e r e s t P r o h i b i t e d t o P u b l i c O f f i c e r . No bank 
o r t r u s t company s h a l l , d i r e c t l y o r i n d i r e c t l y , 
by any d e v i c e w h a t s o e v e r , pay any i n t e r e s t t o any 
p u b l i c o f f i c e r on a n y d e p o s i t o f p u b l i c f u n d s , 
and no p u b l i c o f f i c e r s h a l l t a k e o r r e c e i v e any 
i n t e r e s t , w h a t s o e v e r on p u b l i c f u n d s . * 

"We h a v e c h e c k e d S e c t i o n ^53*1 and S e c t i o n ^ 5 3 * 7 and 
S e c t i o n k$2.l0 o f t h e Code, 195*+ as amended by t h e 1 9 5 7 
G e n e r a l A s s e m b l y , w h i c h seems t o us p e r f e c t l y c l e a r i n 
s a y i n g t h a t no p u b l i c f u n d s , o t h e r t h a n t h o s e o f t h e 
S t a t e T r e a s u r e r o r "any f u n d c r e a t e d by a d i r e c t v o t e o f 
t h e p e o p l e , ' c a n be p u t a t i n t e r e s t i n a bank o r o t h e r ­
w i s e i n v e s t e d . 

"We w o u l d a p p r e c i a t e y o u r a d v i c e as t o w h e t h e r t h e i n v e s t ­
ment o f p u b l i c f u n d s ( o t h e r t h a n t h o s e o f t h e S t a t e 
T r e a s u r e r o r 'any f u n d c r e a t e d by a d i r e c t v o t e o f t h e 
p e o p l e 1 ) i s s t i l l r e s t r i c t e d as s t a t e d i n y o u r 1957 o p i n i o n 
t o t h i s D e p a r t m e n t and w h e t h e r s u c h f u n d s may be o t h e r w i s e 
i n v e s t e d c o n t r a r y t o t h e p r o v i s i o n s o f S e c t i o n ^ 5 2 . 1 0 and 

^ 5 3 - 1 o f t h e 1958 Code o f I owa." 

R e c e n t l y t h i s o f f i c e had o c c a s i o n t o c o n s i d e r w h e t h e r o r 
n o t t h e l a n g u a g e o f Code s e c t i o n *+53« 1 p e r m i t t e d l o c a l g o v e r n ­
m e n t a l b o d i e s t o i n v e s t o p e r a t i n g f u n d s on hand o v e r and above 
i m m e d i a t e n e e d s i n t i m e c e r t i f i c a t e s o f d e p o s i t . In an o p i n i o n 
d i r e c t e d t o t h e Des M o i n e s C o u n t y A t t o r n e y , Mr. T. K. F o r d , 
u n d e r d a t e o f A u g u s t 2 7 , 1 9 5 9 , i t was p o i n t e d o u t t h a t s e c t i o n 
*+53» 1 a u t h o r i z e s t h e s t a t e t r e a s u r e r t o d e p o s i t o r i n v e s t s u c h 
money b u t a u t h o r i z e s t h e l o c a l t r e a s u r e r s t o d e p o s i t o n l y . I t 
was f u r t h e r p o i n t e d o u t t h a t t h e o m i s s i o n o f t h e power t o i n v e s t , 
w i t h r e g a r d t o l o c a l o f f i c e r s r e s p o n s i b l e f o r t h e s a f e k e e p i n g 
o f p u b l i c money, c o u l d h a r d l y be e x p l a i n e d away a s l e g i s l a t i v e 
o v e r s i g h t f o r t h e r e a s o n t h a t t h e same o m i s s i o n o c c u r s i n Code 
s e c t i o n ^ 5 2 . 1 0 . In d e f i n i n g t h e s c o p e o f t h e power o f l o c a l 
o f f i c e r s t o make t h e d e p o s i t s i n q u e s t i o n , we r e f e r r e d t o t h e 
d e c i s i o n o f t h e Supreme C o u r t o f Iowa i n t h e c a s e o f In Re 
M o y l a n ^ 219 Iowa 62*f a t page 6 2 7 , i n w h i c h t h e C o u r t d e f i n e d 
t h e w o rds " i n v e s t " and " d e p o s i t " a s f o l l o w s : 
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"The q u e s t i o n as t o w h e t h e r a p a r t i c u l a r t r a n s a c t i o n 
b e t w e e n a f i d u c i a r y and a bank i s a mere d e p o s i t o r an 
i n v e s t m e n t , a s d i s t i n g u i s h e d f r o m a mere d e p o s i t h a s 
f r e q u e n t l y been b e f o r e t h i s c o u r t . . . The c o u r t h a s 
h e l d , h o w e v e r , t h r o u g h a l o n g l i n e o f d e c i s i o n s , t h a t 
t h e p l a c i n g o f f u n d s i n a bank f o r c o n v e n i e n c e t o be 
p a i d o u t on t h e o r d e r o f t h e f i d u c i a r y o r r e t u r n e d t o 
h i m on demand i s n o t an i n v e s t m e n t . . . . ( c i t i n g c a s e s ) 
. . . On t h e o t h e r h a n d , i t h a s been h e l d t h e p l a c i n g 
o f f u n d s by a f i d u c i a r y on t i m e d e p o s i t a t i n t e r e s t , 
where f u n d s c a n n o t be w i t h d r a w n u n t i l t h e e x p i r a t i o n o f 
a f i x e d p e r i o d o f t i m e i s an i n v e s t m e n t . . . The q u e s t i o n 
a s t o w h e t h e r t h e f u n d i s t o draw i n t e r e s t i s n o t 
c o n t r o l l i n g . The a b s o l u t e r i g h t t o w i t h d r a w t h e f u n d 
u pon demand seems t o be t h e c o n t r o l l i n g s i t u a t i o n . . ." 

On t h e b a s i s o f t h e q u o t e d j u d i c i a l d e f i n i t i o n we c o n ­
c l u d e d t h a t t h e words " d e p o s i t " and " i n t e r e s t " were words s u c h 
a s "may h a v e a c q u i r e d a p e c u l i a r and a p p r o p r i a t e m e a n i n g i n 
l a w " u n d e r t h e r u l e o f c o n s t r u c t i o n e m b o d i e d i n s u b s e c t i o n 2 
o f Code s e c t i o n k-.l. I t f o l l o w e d t h a t a s a r e s u l t o f s u c h 
m e a n i n g , a t i m e c e r t i f i c a t e o f d e p o s i t , w o u l d be c l a s s i f i e d 
a s an i n v e s t m e n t b e c a u s e o f t h e r e s t r i c t i o n on r i g h t o f w i t h ­
d r a w a l . I t a l s o f o l l o w e d t h a t payment o f i n t e r e s t on a demand 
d e p o s i t w o u l d n o t c o n s t i t u t e i t an " i n v e s t m e n t " i n v i o l a t i o n o f 
Code s e c t i o n 1 t 5 3 . 1 . 

T h i s f u r n i s h e s t h e b a c k g r o u n d f o r y o u r q u e s t i o n . As has 
been p o i n t e d o u t , s e c t i o n *+53 • 1 does n o t o f i t s e l f p r o h i b i t a 
p u b l i c o f f i c e r f r o m r e c e i v i n g o r a bank f r o m p a y i n g i n t e r e s t 
on demand d e p o s i t s o f l o c a l g o v e r n m e n t a l b o d i e s . I n t h e a b s e n c e 
o f f u r t h e r s t a t u t o r y p r o v i s i o n , u n d e r t h e c a s e d e f i n i t i o n , t h e 
l o c a l g o v e r n m e n t c o u l d a c e e p t i n t e r e s t on demand d e p o s i t s . 
H owever, a s y o u p o i n t o u t , f u r t h e r s t a t u t o r y i n h i b i t i o n d o e s 
e x i s t i n Code s e c t i o n -̂53-7• 

The f i r s t p a r t o f s e c t i o n ^ 5 3 * 7 , q u o t e d i n y o u r l e t t e r , i s 
s u f f i c i e n t t o a n s w e r y o u r q u e s t i o n , a t l e a s t i n s o f a r a s s t a t e 
b a n k s a r e c o n c e r n e d , by t h e l a n g u a g e , "No bank o r t r u s t company 
s h a l l , d i r e c t l y o r i n d i r e c t l y , by any d e v i c e w h a t s o e v e r , pay 
any i n t e r e s t on d e p o s i t o f p u b l i c f u n d s . . ." The l a n g u a g e 
i s an a b s o l u t e and u n e q u i v o c a l p r o h i b i t i o n upon payment o f 
i n t e r e s t a n d , a s y o u a l s o p o i n t o u t , t h e o n l y s t a t u t o r y e x c e p t i o n 
t o t h e p r o h i b i t i o n i s t h a t r e f e r r i n g t o " f u n d s c r e a t e d by d i r e c t : 
v o t e . o f t h e p e o p l e " i n s e c t i o n *+53»lO. In g e n e r a l t h e e x c e p t e d 
f u n d s a r e bond f u n d s . T h e r e a r e a few s t a t u t o r y f u n d s c r e a t e d 
by " d i r e c t v o t e o f t h e p e o p l e " o t h e r t h a n bond f u n d s b u t t h e y 
may be r e a d i l y i d e n t i f i e d by t h e t e r m s o f t h e s p e c i f i c s t a t u t e s 
i n w h i c h a u t h o r i z e d . T h e r e i s no m e r i t , i n my o p i n i o n , i n t h e 
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s o m e t i m e s - h e a r d c o n t e n t i o n t h a t where a p u b l i c body ( a s f o r 
e x a m p l e a s c h o o l d i s t r i c t ) i s c r e a t e d by v o t e o f t h e p e o p l e , 
a l l o f i t s o p e r a t i n g f u n d s a r e d i r e c t l y c r e a t e d by t h e same 
v o t e . I t i s t h e s c h o o l d i s t r i c t i t s e l f and n o t t h e i n c i d e n t s 
o f i t s o p e r a t i o n t h a t i s t h e d i r e c t r e s u l t o f s u c h v o t e . 

The same a n s w e r , i . e . , t h a t t h e r e may be no i n t e r e s t on 
b a n k e d d e p o s i t s o f p u b l i c b o d i e s o t h e r t h a n on f u n d s c r e a t e d 
by d i r e c t v o t e , c o u l d be r e a c h e d and t h e c o n t e n t i o n w o u l d n o t 
be w i t h o u t m e r i t , u n d e r t h e f u r t h e r p r o v i s i o n o f Code s e c t i o n 
5̂3»7? w h i c h s a y s , ". . . no p u b l i c o f f i c e r s h a l l t a k e o r 

r e c e i v e any i n t e r e s t w h a t s o e v e r on demand d e p o s i t s o f p u b l i c 
f u n d s " . S i n c e t h e a n swer a r r i v e d a t u n d e r t h e "no b a n k " c l a u s e 
e f f e c t i v e l y f o r e c l o s e s t h e p o s s i b i 1 i t y o f i n t e r e s t on demand 
d e p o s i t s o f p u b l i c b o d i e s , I p r e f e r t o b a s e t h e o p i n i o n on t h a t 
c l a u s e r a t h e r t h a n t h e "no p u b l i c o f f i c e r " c l a u s e , f o r t h e 
r e a s o n t h a t t h e p h r a s e " p u b l i c o f f i c e r " i s f r a u g h t w i t h l a t e n t 
a m b i g u i t y i n t h e c o n t e x t i n w h i c h u s e d . i n c o n s t r u i n g a s t a t u t e , 
i t i s p r o p e r t o c o n s i d e r t h e e v i l s o u g h t t o be r e m e d i e d - -
J o n e s v. D u n k e l b e r g , 221 Iowa 1 0 3 1 , 265 N.W.. 157; McGraw v. 
S e i g e l , 221 Iowa 1 2 7 , 2 6 3 N.W. 5 3 3 . C o n s i d e r a t i o n o f h i s t o r i c a l 
e v e n t s p r i o r t o and a t t h e t i m e o f e n a c t m e n t o f t h e p h r a s e i n 
q u e s t i o n l e a v e s one i n d o u b t a s t o what was s o u g h t t o be r e m e d i e d 
t h e r e b y . I t i s h i s t o r i c a l f a c t t h a t p u b l i c o f f i c e r s c h a r g e d w i t h 
t h e s a f e k e e p i n g o f p u b l i c money, a t one t i m e , n o t uncommonly, 
s a f e g u a r d e d i t by d e p o s i t i n g i t t o t h e i r own a c c o u n t and r e g a r d e d 
t h e i n t e r e s t r e c e i v e d a s l e g i t i m a t e p e r s o n a l r e v e n u e f o r t h e i r 
t r o u b l e . Some n o t o r i e t y i s g i v e n by h i s t o r y t o s p e c i f i c e x a m p l e s ; 
one i n v o l v i n g an e a r l y S u p e r i n t e n d e n t o f P u b l i c I n s t r u c t i o n o f 
t h e S t a t e o f Iowa, i n c o n n e c t i o n w i t h h a n d l i n g o f p r o c e e d s f r o m 
s a l e o f p u b l i c l a n d s r e l a t i n g t o t h e p e r m a n e n t s c h o o l f u n d , and 
a n o t h e r t h e h a n d l i n g o f h i g h w a y f u n d s by t h e g o v e r n o r o f a n e a r ­
by s t a t e . H i s t o r y w o u l d t h u s s u p p o r t t h e a r g ument t h a t t h e p r o ­
h i b i t i o n a g a i n s t a c c e p t a n c e o f i n t e r e s t by p u b l i c o f f i c e r s was 
d i r e c t e d t o t h e o f f i c e r h i m s e l f r a t h e r t h a n t o h i s g o v e r n m e n t . 
On t h e o t h e r hand i t c o u l d be a r g u e d , f r o m h i s t o r y , t h a t t h e 
p r o h i b i t i o n was i n s p i r e d by t h e g r e a t d e p r e s s i o n o f 1929 and was 
i n t e n d e d t o be a l l - i n c l u s i v e a s a means o f a i d i n g b a n k s t o 
r e m a i n so 1 v e n t . 

As h a s been p o i n t e d o u t , t h e "no bank o r t r u s t company" 
c l a u s e i s s u f f i c i e n t t o a n s w e r y o u r q u e s t i o n . f h a v e s a i d i t 
a p p l i e s a t l e a s t t o s t a t e b a n k s . In my o p i n i o n i t i s e q u a l l y 
a p p l i c a b l e t o n a t i o n a l b a n k s . N o t a l l b a n k s , s t a t e o r n a t i o n a l , 
a r e a p p r o v e d d e p o s i t o r i e s . A d e p o s i t o r y must be a p p r o v e d as 
r o v i d e d i n Code s e c t i o n s *+53«2 t o *+53«^ a n d , i n e d i t i o n , 
ecomes a d e p o s i t o r y o n l y upon a c c e p t a n c e o f p u b l i c d e p o s i t s , 

a s p r o v i d e d i n Code s e c t i o n J+53«5« I t i s my o p i n i o n t h a t any 
b a nk, s t a t e , o r o t h e r w i s e , a c c e p t i n g p u b l i c d e p o s i t s a s an 
a p p r o v e d d e p o s i t o r y , by s u c h a c c e p t a n c e becomes s u b j e c t t o a l l 
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o f t h e p r o v i s i o n s o f C h a p t e r ^5jj > i n c l u d i n g s e c t i o n L^5}>»7» 
E v e n were t h i s n o t t r u e , th-a p r o v i s i o n s o f t h e F e d e r a l R e s e r v e 
A c t q u o t e d i n y o u r l e t t s r t a n d t o t h e same r e s u l t v s i t h r e s p e c t 
t o n a t i o n a l b a n k s a s d o e s s e c t i o n *+5i»7 w i t h r e s p e c t t o s t a t e 
b a n k s * 

The n e t r e s u l t i s t h a t no i n t e r e s t c a n be r e c e i v e d on any 
demand d e p o s i t o f p u b l i c money w h e t h e r o r n o t t h e l o c a l p u b l i c 
t r e a s u r y c o u l d r e c e i v e i t f o r t h e r e a s o n t h a t no bank c a n pay 
i t r.ndj u n d a r s e c t i o n o n l y -"a p e r s o n , f i r m o r i n d i v i d u a l 
©ngagad i n l h a g e n e r a l b a n k i n g b u s i n e s s " c a n q u a l i f y a s a 
d e p o s i t o r y . T h e r e f o r e ^ o n l y i n s t i t u t i o n s t o w h i c h on© o f i h a 
p r o h i b i t i o n s on i n t e r e s t payment a p p l i e s ( s e c t i o n ^ 5 i » 7 o r t h e 
F e d e r a l R e s e r v e A c t ) a r e q u a l i f i e d u n d e r s e c t i o n s hijj*2 to 
^ ^ • ^ f o r a p p r o v a l a s d e p o s i t o r i e s . 

i n c o n c l u s i o n y o u o r e a d v i s e d t h a t t h e i n v a s i t t s n i o f p u b ­
l i c f u n d s ( o t h e r t h a n t h o s e o f t h e S t a t e T r e a s u r e r o r "any fured 
c r e a t e d by direct v o t e o f t h e p s o p l o " o r f u n d s p e c i f i c a l l y so 
a u t h o r a s e d by s t a t u t e ) i s s t i l l r e s t r i c t e d a s s t a t e d i n t h e 
1957 o p i n i o n o f t h i s o f f i c e c i t e d i n y o u r l e t t e r , and t h a t s u c h 
f u n d s may o n l y b® k&pi or d e p o s i t e d i n a v a u l t o r s a f e o r i n an 
a p p r o v e d d e p o s i t o r y bank a s p r o v i d e d i n s e c t i o n s J4-52»1C and 
^ 5 3*1 o f thes C o d a 9 and t h e r e f o r e amy n o t be i n v e s t e d o r o t h e r ­
w i s e d e p o s i t e d . 

V e r y t r u l y y o u r s , 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 

cost W e n d e l l G i b s o n 
F r a n k W a r n e r 
&5r. F o s t e r 



C I T I E S AND TOWNS: Tax l e v y — P a r k B o a r d may l e v y up t o f i v e 
m i l l s under-.'sect i on 1+01+.JF11 i n l i e u o f t a x as p r o v i d e d i n * r •. 
s e c t i o n 3 7 0 . 6 5 h o w e v e r , l i m i t e d t o t h e - p r o v i s i o n s o f C h a p t e r 
3 7 0 and t h e s p e c i f i c p u r p o s e s named t h e r e i n. (jQ-Jt 

O c t o b e r 2 2 , 1959 

H o n o r a b l e D a v i d 0 . S h a f f 
S t a t e S e n a t o r , 2 2 d D i s t r i c t 
2H-6 Wood lawn 
C l i n t o n , Iowa 

Dear S e n a t o r S h a f f : 

T h i s i s t o a c k n o w l e d g e r e c e i p t o f y o u r l e t t e r o f S e p t e m b e r 
2 5 , w h i c h was r e f e r r e d t o me by A t t o r n e y G e n e r a l E r b e . In y o u r 
l e t t e r y ou made t h e f o l l o w i n g i n q u i r y : 

"The q u e s t i o n i s a s t o t h e c o n t r o l o f t h e C i t y 
C o u n c i l o v e r t h e b u d g e t o f t h e C l i n t o n P a r k B o a r d . I t 
i s t h e p o s i t i o n o f t h e a t t o r n e y for* t h e P a r k B o a r d t h a t 
* + 0 ^ . 2 5 , s e c t i o n ^, p e r m i t s t h e P a r k B o a r d t o a d o p t a 
b u d g e t and c e r t i f y a l e v y n o t i n e x c e s s o f f i v e m i l l s 
( S e c . ^-Om-.H), w h i c h t h e C i t y C o u n c i l c a n n o t d i s t u r b 
f o r t h e r e a s o n t h a t t h e P a r k B o a r d i s an e l e c t e d body. 

"However, l a t e r i n t h i s S e c t i o n h i t s t a t e s as 
f o l l o w s : 

' However, i n no e v e n t s h a l l l e v i e s e x c e e d t h e 
l i m i t s p r e s c r i b e d i n S e c t i o n h-Ok-,2 and i n S e c t i o n s 
k-Oh.6 t o hOk.l29 i n c l u s i v e , o r e x c e e d f o r t h i s 
p u r p o s e w i t h o u t C o u n c i l a p p r o v a l t h e l e v i e s h e r e t o ­
f o r e p e r m i t t e d by l a w l ( S e c . 3 7 0 . 6 ) . ' 

" i t i s t h e p o s i t i o n o f t h e C i t y A d m i n i s t r a t i o n t h a t 
any b u d g e t o f t h e P a r k B o a r d c a l l i n g f o r a l e v y i n e x c e s s 
o f one m i l l ( S e c . 3 7 0 . 6 ) must be a p p r o v e d by t h e C o u n c i l . 
Who i s r i g h t ? " 

I n r e p l y t h e r e t o we a d v i s e a s f o l l o w s : y o u r a t t e n t i o n i s 
d i r e c t e d t o t h e c a s e o f B o a r d o f P a r k C o m m i s s i o n e r s v s . 
M a r s h a l 1 t o w n . 2 ^ Iowa 8 ^ 4 , a t page 5 5 2 , 58 N.W. 2d 39S i n 
w h i c h t h e C o u r t s a i d : 

" P a r a g r a p h s e c t i o n 2 5 , c h a p t e r 159, a l s o f u r n i s h e s 
c l e a r s u p p o r t f o r o u r d e c i s i o n . I t s t a t e s ! 'Whenever a 
body c h a r g e d by l a w w i t h a d m i n i s t e r i n g f u n d s f o r any 
p a r t i c u l a r f u n c t i o n , s h a l l h ave been e l e c t e d by t h e p e o p l e , 
t h e c o r p o r a t i o n s h a l l a d o p t t h e b u d g e t o f s a i d body and 
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s h a l l a l l o c a t e s u f f i c i e n t f u n d s t o meet s a i d b u d g e t . 
H o w e v e r , i n no ©vent s h a l l l e v i e s e x c e e d t h e l i m i t s 
p r e s c r i b e d * * *. f As we h a v e o b s e r v e d , p l a i n t i f f -
b o a r d was e l e c t e d by t h e p e o p l e and i t i s c o n c e d e d t h e 
l i m i t s p r e s c r i b e d w i l l n o t be e x c e e d e d by t h e l e v y o f 
a t a x o f one m i l l . 

" S e c t i o n 2 5 , p a r a g r a p h ^, t h u s e x p r e s s l y d e n i e s t h e 
c o u n c i l t h e r i g h t t o r e d u c e t h e b u d g e t o f p l a i n t i f f -
b o a r d . We c a n n o t a c c e p t t h e a r g u m e n t t h a t s e c t i o n 11 
o f t h e same c h a p t e r i n e f f e c t c o n f e r s a r i g h t upon t h e 
c o u n c i l w h i c h s e c t i o n 2 5 d e n i e s * * *•" 

In a d d i t i o n , s e c t i o n M)U-.H, Code 1 9 5 3 , i n p e r t i n e n t p a r t 
p r o v i d e s ? 

" R e c r e a t i o n . M u n i c i p a l c o r p o r a t i o n s s h a l l h a v e power 
t o a n n u a l l y c a u s e t o be l e v i e d f o r a f u n d t o be known a s 
t h e r e c r e a t i o n f u n d a t a x n o t t o e x c e e d f i v e m i l l s on t h e 
d o l l a r on a l l t a x a b l e p r o p e r t y w i t h i n t h e c o r p o r a t e l i m i t s 
and a l l o c a t e t h e p r o c e e d s t h e r e o f t o be u s e d f o r t h e 
f o l l o w i n g p u r p o s e s ? * * * 

" 8 . In l i e u o f t h e t a x e s p r o v i d e d by s e c t i o n s 
3 7 0 . 6 , 3 7 0 . 2 8 , 3 7 0.29, and 3 7 0 . 3 0 f o r p a r k p u r p o s e s . " 

A m u n i c i p a l c o r p o r a t i o n w h i c h h a s a body c h a r g e d w i t h t h e 
a d m i n i s t r a t i o n o f f u n d s f o r any p a r t i c u l a r f u n c t i o n , w h i c h body 
i s d u l y e l e c t e d by t h e p e o p l e , c a n a l l o c a t e s u f f i c i e n t f u n d s 
t o meet i t s b u d g e t * I f t h e P a r k B o a r d e l e c t s t o l e v y an a n n u a l 
t a x u n d e r s e c t i o n ^ 0 ^ , 1 1 , s u c h a l e v y i s i n l i e u o f t h e a u t h o r ­
i z a t i o n g r a n t e d i n s e c t i o n 3 7 0 . 6 ; h o w e v e r , i t w o u l d a u t h o r i z e 
no more f o r p a r k p u r p o s e s t h a n t h e t a x e s a u t h o r i z e d i n s e c t i o n s 
3 7 0 . 6 , 3 7 0 . 2 0 , 3 7 0 . 2 9 and 3 7 0 . 3 0 , n o r w o u l d i t a u t h o r i z e more 
f o r any o f t h e s p e c i f i c p u r p o s e s named i n t h e s e s e c t i o n s t h a n 
i s l e v i e d u n d e r t h e a f o r e s a i d s e c t i o n s . 

T h e r e f o r e , t h e a n s w e r t o y o u r q u e s t i o n i s t h a t t h e P a r k 
B o a r d d o e s n o t have t o have t h e a p p r o v a l o f t h e C i t y C o u n c i l 
b e f o r e c a l l i n g f o r a l e v y o f a t a x i n e x c e s s o f one m i l l , b u t 
t h e B o a r d c a n n o t e x c e e d t h e l i m i t a t i o n s o f C h a p t e r 3 7 0 . 

Y o u r s v e r y t r u l y , 

THE ODOR W. REM1ANN, J R . 
A s s i s t a n t A t t o r n e y G e n e r a l 

TVSR.bl 



TAXAT I ON : M p _ t o j 2 _ F u e J j ^ o j ] i ^ ^ -
Under the p r o v i s i o n of S e c t i o n s 324.8 and 324.3, the 

d e d u c t i o n s a u t h o r i z e d under 3 24.3 must be f i r s t taken from th 
t o t a l i n v o i c e d g a l l o n s , b e f o r e the c r e d i t of 3% may be deducted 
in computing the t a x due. (Qi^^ez> (h{/^iJcQs^^-^L) M, ^-OsS, 

October 22, 1959 

Hon. M. L. Abrahamson 
T r e a s u r e r o f Iowa 
L O C A L 

ATT; C a r l H. K r a u s e , D i r e c t o r 
Motor V e h i c l e F u e l Tax D i v , 

Dear S i r : 

We a r e In r e c e i p t o f your r e c e n t r e q u e s t p o s i n g the 
f o l l o w i n g q u e s t i o n ; 

" A c c o r d i n g t o the w o r d i n g o f S e c t i o n 324.8, 
Pa r a g r a p h 4, i s the 3% t o be a l l o w e d a f t e r 
the exemptions p r o v i d e d f o r In S e c t i o n 324.3 
have been d e d u c t e d ? " 

In r e p l y t h e r e t o we beg t o a d v i s e as f o l l o w s : 

S e c t i o n 324.8 Code of Iowa 1958 p r o v i d e s ; 

"Tax r e p o r t s * - c o m p u t a t i o n and payment o f t a x - * 
c r e d i t s . F o r the purpose o f d e t e r m i n i n g t h e amount 
o f h i s 1 l a b 1 1 I t y f o r the t a x h e r e i n Imposed, each 
d i s t r i b u t o r s h a l l , not l a t e r than t h e l a s t day o f 
t h e month n e x t f o l l o w i n g t h e month i n which t h i s 
d i v i s i o n becomes e f f e c t i v e and not l a t e r than the 
l a s t day o f each c a l e n d a r month t h e r e a f t e r , f i l e 
w i t h t h e t r e a s u r e r a monthly r e p o r t , s i g n e d under 
p e n a l t y f o r f a l s e c e r t i f i c a t e , w hich s h a l l I n c l u d e 
t h e f o i l o w i n g : 

" 1 , A statement o f the number of I n v o i c e d g a l l o n s 
o f motor f u e l r e c e i v e d ( w i t h i n the meaning o f the term 
" r e c e i v e d " as d e f i n e d In t h i s d i v i s i o n ) by the d i s t r i b u ­
t o r w i t h i n t h i s s t a t e d u r i n g the next p r e c e d i n g c a l e n d a r 
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month In such d e t a i l as Is p r e s c r i b e d by the 
t r e a s u r e r and as may be n e c e s s a r y f o r the 
p r o p e r a d m i n i s t r a t i o n o f t h i s d i v i s i o n . 

" 2 . A statement showing th e d e d u c t i o n s au­
t h o r i z e d In t h i s d i v i s i o n i n such d e t a i l and w i t h 
such s u p p o r t i n g e v i d e n c e as Is p r e s c r i b e d by the 
t r e a s u r e r and as may be f o r p r o p e r a d m i n i s t r a t i o n 
o f t h i s d i v i s i o n . 

" 3 . Such o t h e r I n f o r m a t i o n as the t r e a s u r e r 
may r e q u i r e f o r the enforcement of t h i s c h a p t e r . 

"At the time o f f i l i n g each monthly r e p o r t , 
each d i s t r i b u t o r s h a l 1 pay t o the t r e a s u r e r the 
f u l l amount o f the motor f u e l t a x due f r o m the 
d i s t r i b u t o r f o r the n e x t p r e c e d i n g c a l e n d a r month 
computed as f o l l o w s : 

"4. From the t o t a l number of i n v o i c e d g a l l o n s 
o f motor f u e l ' r e c e i v e d ' by the d i s t r i b u t o r w i t h i n 
t h e s t a t e d u r i n g the n e x t p r e c e d i n g c a l e n d a r month 
s h a l l be made the f o l l o w i n g d e d u c t i o n s : 

" F i r s t , the g a l l o n a g e o f motor f u e l r e c e i v e d 
and t h e r e a f t e r s o l d w i t h i n the exemptions p r o v i d e d 
f o r fn s e c t i o n 3 2 4 . 3 ; and second, the number o f 
g a l l o n s o f motor f u e l e qual t o t h r e e per centum 
o f t h e n e t number o f I n v o i c e d g a l l o n s o f motor f u e l 
r e c e i v e d by t h e d i s t r i b u t o r w i t h i n t h i s s t a t e d u r i n g 
t h e n e x t p r e c e d i n g c a l e n d a r month, t h i s p e r c e n t a g e 
b e i n g a f i a t a l l o w a n c e t o c o v e r e v a p o r a t i o n , s h r i n k ­
age, and l o s s e s , o t h e r than t h o s e p r o v i d e d f o r In 
s e c t i o n 3 2 4 . 3 , and the d i s t r i b u t o r ' s expenses and 
l o s s e s In c o l l e c t i o n , a c c o u n t i n g f o r , and p a y i n g 
o v e r the motor f u e l t a x . 

"5. The number o f I n v o i c e d g a l l o n s r e m a i n i n g 
a f t e r t h e d e d u c t i o n s h e r e i n a b o v e s e t f o r t h s h a l l 
be m u l t i p l i e d by the per g a l l o n motor f u e l t a x 
r a t e and r e s u l t i n g f i g u r e s h a l l be t h e amount o f 
motor f u e l t a x In d o l l a r s and c e n t s due f r o m the 
d i s t r i b u t o r f o r the n e x t p r e c e d i n g c a l e n d a r month, 

- Any o u t s t a n d i n g c r e d i t memoranda I s s u e d by t h e 
t r e a s u r e r t o the d i s t r i b u t o r may be a p p l i e d a g a i n s t 
t h e amount due." 
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S e c t i o n 324.3 reads as f o l l o w s : 

"Levy o f e x c i s e t a x — e x e m p t i o n s - - c r e d i t s . 
F o r the p r i v i l e g e o f o p e r a t i n g motor v e h i c l e s 
i n t h i s s t a t e an e x c i s e t a x o f f o u r c e n t s a 
g a l l o n i s hereby imposed upon the use o f a l 1 
motor f u e l used f o r any purpose e x c e p t as o t h e r ­
w i s e p r o v i d e d i n t h i s d i v i s i o n . The t a x s h a l l 
be p a i d i n the f i r s t i n s t a n c e by the d i s t r i b u t o r 
upon the i n v o i c e d g a l l o n a g e o f a l l motor f u e l 
r e c e i v e d by him In t h i s s t a t e , w i t h i n the meaning 
o f the word " r e c e i v e d " as d e f i n e d i n t h i s d i v i s i o n , 
l e s s the d e d u c t i o n s h e r e i n a f t e r a u t h o r i z e d . There­
a f t e r , e x c e p t as o t h e r w i s e p r o v i d e d , the per g a l l o n 
amount o f such t a x s h a l l be added to the s e l l i n g 
p r i c e o f each and e v e r y g a l l o n o f such motor f u e l 
s o l d In t h i s s t a t e and c o l l e c t e d from the p u r c h a s e r 
t o the end t h a t the u l t l m a t e consumer s h a l l bear 
the burden o f such t a x ; p r o v i d e d , however, t h a t 
no t a x s h a l l be Imposed or c o l l e c t e d under t h i s 
d i v i s i o n w i t h r e s p e c t t o the f o l l o w i n g : 

" 1 , Motor f u e l s o l d f o r e x p o r t or e x p o r t e d 
f r o m t h i s s t a t e t o any o t h e r s t a t e , t e r r i t o r y , o r 
f o r e i g n c o u n t r y . 

"2. Motor f u e l s o l d t o the U n i t e d S t a t e s o r any 
agency o r I n s t r u m e n t a l i t y t h e r e o f . 

"3. Motor f u e l s o l d t o any p o s t exchange o r 
o t h e r c o n c e s s i o n a i r e on any f e d e r a l r e s e r v a t i o n 
w i t h i n t h i s s t a t e ; but t h e t a x on motor f u e l so 
s o l d , t o the e x t e n t p e r m i t t e d by f e d e r a l law, 
s h a l l be c o l l e c t e d by the p o s t exchange o r con­
c e s s i o n a i r e , r e p o r t e d and p a i d t h e t r e a s u r e r . 

"4, Motor f u e l s o l d t o the s t a t e o f Iowa o r any 
o f I t s a g e n c i e s , but t h i s exemption s h a l l not a p p l y 
t o p o l 1 t l c a l ^ u b d l v i s Ions of t h i s s t a t e , " 

S e c t i o n 4.1(2) o f t h e Code p r o v i d e s : "Words and p h r a s e s 
s h a l l be c o n s t r u e d a c c o r d i n g to the c o n t e x t and the approved 
usage o f the language; but t e c h n i c a l words and p h r a s e s , and such 
o t h e r s as may have a c q u i r e d a p e c u l i a r and a p p r o p r i a t e meaning 
In law, s h a l l be c o n s t r u e d a c c o r d i n g t o such meaning. 

We b e l i e v e the s t a t u t e s quoted above a r e p l a i n and 
unambiguous. 



i Hon. M. L. Abrahamson - 4 - October 2 2 , 1959 

T h e r e f o r e i n answer t o your q u e s t i o n , each d i s t r i b u t o r 
t o a v a i l h i m s e l f of the 3% f l a t a l l o w a n c e t o cov e r e v a p o r a t i o n , 
s h r i n k a g e , and l o s s e s , and the d i s t r i b u t o r ' s expense and l o s s e s 
In c o l l e c t i o n , a c c o u n t i n g f o r , and p a y i n g over the motor f u e l 
t a x j must use the f o l l o w i n g ^ m e t h o d o f computation as p e r m i t t e d 
under s e c t i o n s 32&.8 and 3 2 4 . 3 o f the Code. 

In h i s monthly statement he s h a l l j 

1. S t a t e t h e number of I n v o i c e d g a l l o n s o f 
motor f u e l r e c e i v e d . 

2 . From t h i s f i g u r e he may deduct the f o l l o w i n g 
g a l l o n a g e s of motor f u e l s o l d . 

a. Motor f u e l s o l d f o r e x p o r t (Sec. 3 2 4 . 3 ( D ) ; 

b. Motor f u e l s o l d t o t h e U n i t e d S t a t e s , e t c . 
(Se c . 3 2 4 . 3 . ( 2 ) ) . 

c. Motor f u e l s o l d t o po s t exchanges, e t c . 
(Sec. 3 2 4 . 3 ( 3 ) ) . 

d. Motor f u e l s o l d t o the S t a t e o f Iowa, e t c . 
(Se c . 3 2 4 . 3 ( 4 ) ) . 

e. Any o t h e r d e d u c t i o n s a u t h o r i z e d by law, e.g. 
Chapter 4 3 , A c t s o f the 57th 6.A. and Chapter 
58, A c t s o f t h e 58th G.A. 

3« The t a x s h a l l then be computed upon the number o f 
I n v o i c e d g a l l o n s r e m a i n i n g a f t e r t h e d e d u c t i o n s 
enumerated In subparagraphs a, b, c, d, and e. 

F0B:kj 

R e s p e c t f u l l y s u b m i t t e d , 

FRANK D. BIANCO 
Second A s s i s t a n t A t t o r n e y General 



TAXATION: Motor V e h i c l e F u e l -- when due -- penal ty 

The postmark of a r e p o r t and r e m i t t a n c e r e q u i r e d under 
S e c t i o n 324.60, i s the c o n t r o l l i n g date and time when the p e n a l t y 
a c c r u e s under S e c t i o n 324.64. ( fa-L^t^e:^ £ QUn*+«*^w>*-4~+<-'^ d/, 

October 22, 19595 

Hon. M. L. Abrahamson 
T r e a s u r e r o f S t a t e 
L O C A L 

ATT: Mr. C a r l H. K r a u s e , D i r e c t o r 
Motor V e h i c l e F u e l Tax D i v i s i o n 

Dear S i r - . 

We have your l e t t e r o f October 2 r e a d i n g as f o l l o w s : 

"We r e s p e c t f u l l y r e q u e s t a w r i t t e n o p i n i o n on 
the f o l l o w i n g q u e s t i o n : 

" A c c o r d i n g t o S e c t i o n 324.60, Is the postmark 
the c o n t r o l l i n g d a t e and time when t h e 10% p e n a l t y 
a c c r u e s as s e t out In S e c t i o n 324.64." 

i n r e s p o n s e t h e r e t o we a d v i s e : 

S e c t i o n 324.60 reads as f o l l o w s : 

" T i m e l y f i l i n g o f r e p o r t s - - e x t e n s i o n . The 
r e p o r t s and r e m i t t a n c e s r e q u i r e d under t h i s c h a p t e r 
s h a l l be deemed f i l e d w i t h i n t h e r e q u i r e d time i f 

o r l e g a l h o l i d a y the nex t s e c u l a r or b u s i n e s s day 
s h a l l be t h e f i n a l f i l i n g d a t e . 

"The t r e a s u r e r upon a p p l i c a t i o n may g r a n t a r e a s o n ­
a b l e e x t e n s i o n o f time f o r t h e f i l i n g o f any r e q u i r e d 
r e p o r t o r t a x payment, o r b o t h . » (Emphasis s u p p l i e d ) 
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Words and phrases s h a l l be c o n s t r u e d a c c o r d i n g t o the 
c o n t e x t and the approved usage o f the language. (See Sec. 4.1(2) 
C o n s t r u c t i o n o f S t a t u t e s ) . 

S e c t i o n 324.64 p r o v i d e s In p e r t i n e n t p a r t : 

" P e n a l t y f o r f a i l u r e t o p r o m p t l y r e p o r t o r 
pay f u e l t a x e s , i f a 1 i c e n s e e o r o t h e r person 
f a i l s t o f i l e a r e q u i r e d r e p o r t w i t h the t r e a s u r e r 
on o r b e f o r e the time f i x e d f o r t h e f i l i n g t h e r e o f 
o r If a l i c e n s e e o r o t h e r person t a i l s t o pay t o 
the t r e a s u r e r an amount o f f u e l t a x e s when due, a 
p e n a l t y o f ten per c e n t o f the t a x u n p a i d and due 
s h a l l be added, the u n p a i d t a x and p e n a l t y s h a l l 
Immediately a c c r u e and t h e r e a f t e r s h a l l bear 
i n t e r e s t a t the r a t e o f o n e - h a l f o f one p e r c e n t 
per month u n t i l p a i d . " 

Where the language o f the s t a t u t e i s p l a i n , t h e r e Is no 
o c c a s i o n f ? r c o n s t r u c t i o n , though o t h e r meanings c o u l d be f o u n d , 
and c o u r t s cannot i n d u l g e In s p e c u l a t i o n but must g i v e s t a t u t e 
e f f e c t a c c o r d i n g t o I t s p l a i n and o b v i o u s meaning. (See c ases 
c i t e d V o l . 3 I.C.A. pp. 176 t o 180 i n c l . ) 

T h e r e f o r e . |the postmark o f a r e p o r t and r e m i t t a n c e r e q u i r e d 
under S e c t i o n 324.60 Is the c o n t r o l l i n g d a t e and time when the 
p e n a l t y a c c r u e s under S e c t i o n 324.64. 

R e s p e c t f u l l y s u b m i t t e d , 

FRANK 0. BIANCO 
Second A s s i s t a n t A t t o r n e y General 

FDB:kj 



?MPATIB1L1TI/)^ OFF l&E 

a f f i l e - of Deputy Sherj£f_j^<L,P^^ 
t i o n Officer and Justice of the Peace Incompatible, (^^fcx^f. 

October 2 3 , 1959. 

2#. Chet B. Akers, 
A uditor of State 
L O C A L 

Attention of Mr, Hollo&ay 
Dear Si r s 

This w i l l acknowledge receipt of you? letter of the 12th 
inst. i n terms as follows i 

"W© have learned that a deputy s h e r i f f has 
been appointed probation o f f l e e r by the Board 
of Supervisors. The o r i g i n a l appointiaemt m̂s 
suggested by the Judge of the D i s t r i c t Court 
and the supervisors concurred. 

The salary of the probation o f f i c e r was 
165.00 per mouth*. Tha deputy s h e r i f f received 
the regular salary as deputy s h e r i f f , a l s o the 
$65.00 as probation o f f i c e r i n 1953. Tha salary 
f o r tha probation o f f i c e r was rai s e d t o §75.00 
per laonth f o r 1959* 

The question i s can a deputy s h e r i f f serve 
i n that capacity and also servo as probation 
o f f i c e r and be paid a salary for both positions. 

We have found that i n another county a d i s ­
t r i c t Judge has appointed a Justice of the Peace 
as a probation o f f i c e r . The question i s , can a 
Just i c e of the Peace serve as a j u s t i c e and also 
as a probation officer*** 

In r e p l y thereto, I w i l l advise as follows I 
#1 * Insofar as the question of inc o m p a t i b i l i t y between 

the o f f i c e of Deputy S h e r i f f and Probation Office Is concerned, 
I - c a l l your att e n t i o n to the f a c t that the probation o f f i c e r 
i s an appointee of tha Judge of the Juvenile Court? and iaay 
be appointed to serve too or more counties. See Chapter 171 
of the Laws of the 58th G.A. 



Mr* C. B. Akers - 2 - Oct. 2 3 , 1959 

Such court o f f i c e r i s endowed with the followiag powers 
and duties | provided by Chapter 2 3 1 . 1 0 , Code of l o w , 19!>8 

as follows} 
"Powers and duties * o f f i c e and auppli-as. Probation 
o f f i c e r s , i n th© discharge of t h e i r duties as such 
s h a l l possess tha powers of peace o f f i c e r s . They 
s h a l l be furnished by the county with a proper o f f i c e 
and a l l necessary blanks, books, and stationery. I t 
s h a l l be the duty of said probation o f f i c e r s to make 
such i n v e s t i g a t i o n as ssay be required by the court J 
to be present i n court i n order to represent the 
int e r e s t s of the c h i l d when the case i s beards to 
f u r n i s h to the court such Information, and assistance 

. as the judge may require, and to take such charge of 
any c h i l d before and after t r i a l as aaay be directed 
by the court 
On the other hand s Deputy S h e r i f f s are public o f f i c e r s 

having such powers as the G-ieriff may assign to him., and 
during the absence and d i s a b i l i t y of the S h e r i f f , s h a l l per­
form tha duties of the S h e r i f f . That performance of duties 
imposed by the court and performance of duties required by 
statute and common law could be c o n f l i c t i n g , i s quite apparent. 

In a d d i t i o n , the p o t e n t i a l e l i g i b i l i t y of the probation 
o f f i c e r to serve i n the county i n -which he has no power as 
Deputy S h e r i f f , constitutes an ad d i t i o n a l reason for conclud­
ing i n c o m p a t i b i l i t y between the o f f i c e s . 

#2 - Insofar as in c o m p a t i b i l i t y between tho Justice of 
the Peace and Probation Officer i s concerned, i t i s to be • 
observed that the Probation O f f i c e r has the powers of a poace 
o f f i c e r (section 231.10} and would have the power to f i l e i n - , 
formations which could be disposed of by hiiaself as Justice of 

the Peace, a magistrate* S-se Chapter 7*+3, Cede of Iowa, 195&V 



ifr. C. B. Akers - 3 - Octobe? 23, 1959. 

This p o t e n t i a l of acting on informations f i l e s by him­
s e l f would conclude the in c o m p a t i b i l i t y of these o f f i c e s , 

Very truly yoiirs, 

OSCAR STRAUSS 
F i r s t Assistant Attorney General 

G8/B 



CRIMINAL LAW: U s u r y — Whether " c a r r y i n g c h a r g e " i s u s u r i o u s 
d e p e n d s on what p a r t was i n f a c t p a i d f o r t h e use o f money. 

O c t o b e r 2 7 , 1959 

H o n o r a b l e D o n a l d V. D o y l e 
2 1 ^ I n s u r a n c e E x c h a n g e B u i l d i n g 
S i o u x C i t y 1 , Iowa 

Dear Mr. D o y l e : 

R e c e i p t i s a c k n o w l e d g e d o f y o u r l e t t e r r e l a t i v e t o t h e 

u s u r y s t a t u t e s a s f o l l o w s ? 
u\t h a s come t o my a t t e n t i o n t h a t many b u s i n e s s e s 

a r e c h a r g i n g 8$ and g r e a t e r on t i m e p a y m e n t s a s a 
" c a r r y i n g c h a r g e " . T h i s a p p e a r s t o c r e a t e two p r o b l e m s , 
one i a 5 3 5 » 5 & 5 3 5 - 6 , and t h e o t h e r i s income t a x d e ­
d u c t i o n s . 

"The b i g c a t a l o g m a i l o r d e r c o m p a n i e s c h a r g e o v e r 
1-0$ f o r c a r r y i n g c h a r g e s . I h a v e t a l k e d w i t h v a r i o u s 
a t t o r n e y s and men i n t h e l o a n b u s i n e s s and t h e y do n o t 
s e e t h e c o n s i s t e n c y w i t h t h i s p r o c e e d u r e and C h a p t e r 
5 3 5 o f t h e Code o f Iowa. As i t a p p e a r s , 5 3 5 * 2 . , any 
c h a r g e o f o v e r 7% w o u l d be u s u r y u n l e s 3 t h e l o a n was made 
by a l o a n company a u t h o r i z e d t o c h a r g e more and t h e n i t 
w o u l d a p p e a r t h a t 5 3 5 » 6 w o u l d g o v e r n ; i s t h a t c o r r e c t ? 

"Can a r e t a i l e r c h a r g e 8% o n g r e a t e r on c o n t r a c t s 
f o r p u r c h a s e o f m e r c h a n d i s e a s a c a r r y i n g c h a r g e ? C o u l d 
a i n s u r a n c e a g e n t charge^ 8$, o r g r e a t e r , on i n s t a l l m e n t 
p a y m e n t s on i n s u r a n c e . 

"How c a n t h e m a i l o r d e r b u s i n e s s e s c h a r g e 8 t o 12$ 
a s a c a r r y i n g c h a r g e ? C o u l d any i n d i v i d u a l l o a n money 
and c h a r g e 7% i n t e r e s t and $ 5 * 0 0 c a r r y i n g c h a r g e , o r an 
a d d i t i o n 3 $ c a r r y i n g c h a r g e ? " 

I n o t h e r w o r d s , t h e p r o b l e m i s w h e t h e r a l a r g e r amount 

t h a n t h e l e g a l i n t e r e s t r a t e o f s e v e n p e r c a n t may bs e x a c t e d 

a s a " c a r r y i n g c h a r g e " on a t i m e payment o r i n s t a l l m e n t payment 

c o n t r a c t . 



Honorable Donald V. Doyle - 2 - October 2 ? , 1 9 5 9 

Usury i s d e f i n e d as the r e s e r v a t i o n o f a g r e a t e r r a t e of 

i n t e r e s t than t h a law p e r m i t s . I n t e r e s t i s money p a i d f o r the 

use o f money. The a p p l i c a b l e Code s e c t i o n s are s e c t i o n 5 3 5 . 2 , 

which s e t s the r a t e o f i n t e r e s t a t f i v e c e n t s on the hundred 

by the y e a r , u n l e s s the p a r t i e s agree i n w r i t i n g f o r i n t e r e s t 

not to exceed seven c e n t s on the hundred by the y e a r , and 

s e c t i o n 5 3 5 . 1 * , which p r o v i d e s as f o l l o w s * 

"No parson s h a l l , d i r e c t l y o r i n d i r e c t l y , r e c e i v e 
i n money o r i n any o t h e r t h i n g , or i n any manner, any 
g r e a t e r sum o r v a l u e f o r the l o a n o f money, o r upon 
c o n t r a c t founded upon any sal© o r loan o f r e a l o r p e r ­
s o n a l p r o p e r t y , than i s i n t h i s c h a p t e r p r e s c r i b e d . " 

S e c t i o n 535>^ p r o v i d e s t h a t no more than the p r e s c r i b e d "sum o r 

v a l u e " s h a l l be r e c e i v e d "upon c o n t r a c t founded upon any s a l e 

o r l o a n o f r e a l or p e r s o n a l p r o p e r t y . Thus the lows, s t a t u t e 

e x p r e s s l y r e f e r s to c r e d i t s a l e s . 

The d i f f e r e n c e between the cash s a l e p r i c e and the c r e d i t 

s a l e p r i c e o f an a r t i c l e may b© g r e a t e r than the l e g a l i n t e r e s t 

r a t e and s t i l l not be u s u r y . In f i r s t N a t i o n a l Bank o f . M a r s h a l l -

town v. Owen« 2 3 Iowa l b 5 , the C o u r t , i n d e c i d i n g t h a t an a g r e e ­

ment by the p u r c h a s e r o f sheep to pay i n a d d i t i o n to a sum o f 

money two pounds o f wool per y e a r f o r each sheep s o l d was not 

u s u r i o u s , s t a t e d j 

" I f t r e a t e d as i n t e r e s t , i t was p a y a b l e i n p r o p e r t y . 
I t s v a l u e was n e c e s s a r i l y f l u c t u a t i n g , and c o u l d not at 
t h e making o f the c o n t r a c t , be w e l l e s t i m a t e d . ISe con­
cede t h a t a c o n t r a c t o f l i t t l e terms might be shown to 
be u s u r i o u s . " 

The C o u r t d e c i d e d t h a t the wool was a p a r t o f the c r e d i t s a l e 

p r i c e . 



H o n o r a b l e D o n a l d V. D o y l e - 3 - O c t o b e r 2 7 , 1 9 5 9 

The c a s e o f C U l m o r e & $ r o j t h v. F e r g u s o n & C a s s e l K 28 

Iowa 2 2 0 , a l s o i n v o l v e d t h e p u r c h a s i n g o f sheep w i t h a wool 

payment. The C o u r t s t a t e d t h a t o ne may s e l l h i s p r o p e r t y f o r 

a much h i g h e r p r i c e on c r e d i t t h a n he w o u l d f o r c a s h . 

I t i s c l e a r f r o m t h e a b o v e two c a s e s t h a t a p e r s o n may 

ask a c r e d i t - s a l e p r i c e i n e x c e s s o f a c a s h - s a l e p r i c e p l u s 

s e v e n p e r c e n t i n t e r e s t by t h e y e a r and s u c h c r e d i t s a l e p r i c e 

w i l l n o t be deemed u s u r i o u s . 

The c a s e s o f F i r s t N a t i o n a l , gank o f M a r s h a l 1 town v. Owen« 

s u p r a , and Q i l r o o r e & S m i t h .v. F e r g u s o n & C a s s e l l ? s u p r a , a r e t h e 

o n l y two c a s e s i n Iowa where t h e i s s u e o f an e x c e s s i n c r e d i t 

p r i c e o v e r t h e c a s h p r i c e h a s been d i r e c t l y d e a l t w i t h . The 

Iowa C o u r t i n C a l l a . n a n v. Shaw, 2*f Iowa M + l , l a i d down t h e r u l e 

t h a t a c r e d i t s a l e i s u n d e r t h e u s u r y s t a t u t e s . 

Wa a r e l e f t w i t h t h e p r o p o s i t i o n t h a t a c r e d i t s a l e p r i c e 

may be i n e x c e s s o f a c a s h s a l e p r i c e and t h a t , i n o r d e r t o 

have u s u r y i n a c r e d i t s a l e , t h e i n t e r e s t r a t e w i t h r e s p e c t t o 

t h e c r e d i t s a l e p r i c e must be i n e x c e s s o f t h e l e g a l i n t e r e s t 

r a t e . 

I n t e r e s t i s money p a i d f o r t h e u s e o f money. T h u s i t i s a 

f a c t q u e s t i o n i n e v e r y c r e d i t s a l e a s t o w h e t h e r t h e amount o f 

money p a i d i n e x c e s s o f t h e c a s h p r i c e i s f o r t h e u s e o f money 

o r f o r a n o t h e r p u r p o s e . I f i t i s f o r t h e u s e o f money and 

e x c e e d s t h e s t a t u t o r y r a t e , t h e n i t i s u s u r y . 

Upon e x a m i n a t i o n o f t h e Iowa s t a t u t e s , i t d o e s n o t a p p e a r 

t h a t c a r r y i n g c h a r g e s must be i t e m i z e d a s s u c h ; t h u s j u s t 



H o n o r a b l e D o n a l d V. D o y l e ~h~ O c t o b e r 2 7 , 1959 

b e c a u s e t h e amount p a i d a b o v e t h e s a l e p r i c e i s g r e a t e r t h a n 

t h e l e g a l r a t e o f i n t e r e s t d o e s n o t o£ j t s e l f r e n d e r t h e 

t r a n s a c t i o n u s u r i o u s . I t must a l s o be a s c e r t a i n e d f o r what 

p u r p o s e t h e e x c e s s o v e r t h e l e g a l r a t e o f i n t e r e s t was c h a r g e d 

i n o r d e r t o make t h e t r a n s a c t i o n u s u r i o u s . The Iowa C o u r t h a s 

n e v e r d e c i d e d what c o n s t i t u t e s p r o p e r c a r r y i n g c h a r g e s ; h o w e v e r , 

t h e f o l l o w i n g c a s e s , t h o u g h n o t d e a l i n g w i t h c r e d i t s a l e s , 

may f u r n i s h some i n d i c a t i o n a s t o how t h e Iowa C o u r t w o u l d 

r e a c t i f f a c e d w i t h t h e p r o b l e m s S m i t h v. 'tipIf, 55 Iowa 555« 
" N o r , i n o u r o p i n i o n , d o e s t h e payment o f t h e 

p l a i n t i f f s t r a v e l i n g e x p e n s e s f r o m O h i o t o Iowa, 
f o r t h e p u r p o s e o f e x a m i n i n g t h e l a n d p r o p o s e d t o be 
g i v e n i n s e c u r i t y , r e n d e r t h e c o n t r a c t u s u r i o u s i f 
t h e amount p a i d was r e a s o n a b l e , and was n o t e x a c t e d 
a s a means o f o b t a i n i n g i l l e g a l i n t e r e s t . " 

Iowa S a v i n g s & Loan A s s o c i a t i o n v. L a w r e n c e H e i d t T 107 Iowa 297* 

" I t i s c l a i m e d t h a t d e f e n d a n t d i d n o t r e c e i v e t h e 
f u l l amount o f h i s l o a n , and t h i s i s c o r r e c t . B u t t h e 
amounts d e d u c t e d were n e c e s s a r y e x p e n s e s i n p e r f e c t i n g 
t h e l o a n . " 

T h u s i t a p p e a r s t h a t payment by t h e b o r r o w e r o f t h e n e c e s s a r y 

e x p e n s e s o f t h e l e n d e r , i n c u r r e d i n m a k i n g t h e l o a n , i n a d d i t i o n 

t o t h e l e g a l i n t e r e s t w i l l n o t c o n s t i t u t e u s u r y . Whether t h e 

c a r r y i n g c h a r g e s i n t h e i l l u s t r a t i o n s g i v e n i n y o u r l e t t e r 

a r e u s u r i o u s w o u l d depend upon t h e f o l l o w i n g f a c t u a l d e t e r ­

m i n a t i o n , t o be made i n e a c h c a s e ! 

1. D e t e r m i n e t h e amount o f payment r e q u i r e d o v e r t h e 

c a s h p r i c e . 

2. D e t e r m i n e what p a r t o f t h a t ©mount i s p a i d f o r t h e 

u s e o f money a s d i s t i n g u i s h e d f r o m f i l i n g and r e c o r d i n g f e e s , 
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c r e d i t i n v e s t i g a t i o n and o t h e r s e r v i c e s . 

3. D i v i d e t h e c a s h p r i c e i n t o t h e amount o f money p a i d 

f o r t h e u s e o f money f o r a p e r i o d o f o n e y e a r . ( f t h e q u o t i e n t 

e x c e e d s t h e l e g a l r a t e , t h e c o n t r a c t i s u s u r i o u s . 

V e r y t r u l y y o u r s , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y G e n e r a l 

OS.bl 



STATE OFFICERS AMD DEPARTMENTS: 
R e a l E s t a t e C o m m i s s i o n C o n t r a c t o f employment by c o n s t r u c ­

t i o n company a u t h o r i z i n g an e m p l o y e e , a t a s t a t e d s a l a r y , t o h o l d 
open h o u s e on i t s h o u s i n g p r o j e c t s a n d a r o u s e i n t e r e s t i n p u r c h a s i n g 
h o u s e s t h e r e i n , i s n o t w i t h i n t h e e x c e p t i o n o f r e q u i r e d p o s s e s s i o n o 
r e a l e s t a t e l i c e n s e , (^fn^u^t fsfarf, /tP. £Jt Qtntftj /S/J7/S9) 

O c t o b e r 27, 235̂ > 

IOWA REAL ESTATE COMMISSION 

S t a t e C a p i t o l 

Des M o i n e s i y , Iowa 

A t t e n t i o n ; E. A. H a r t , D i r e c t o r 

0-ear . S i r : 

T i l l s w i l l a c k n o w l e d g e r e c e i p t o f y o u r s o f t h e 22 

i n s t . , w h i c h , w i t h names t h e r e i n o m i t t e d , s t a t e s t h e f o l ­

l o w i n g : 

"Vie e n c l o s e h e r e w i t h a t r a n s m i t t a l l e t t e r 
f r o m ^ J _ o f _ , l i c e n s e d 
a s a Teai e s t a t e b r o k e r , a n d a n "Employment 
C o n t r a c t " e n t e r e d i n t o b e t w e e n ____ 
and • . N e i t h e r * 
o r 7.7,,.. H„_. a r < 3 c u r r e n t l y l i c e n s e d a s 
e i t h e r a F r o k e r o r s a l e s m a n . 

" f a i l e d t o q u a l i f y by e x a m i n a ­
t i o n f o r "a l i c e n s e a s a r e a l e s t a t e s a l e s m a n 
_ , and . want t o h i r e 
h i m "on-a s t r a i g h t s a l a r y basTs a s a r e g u l a r em­
p l o y e e u n d e r s u b s e c t i o n 1 o f s e c t i o n 117.7, 
c h a p t e r 11/ o f t h e \35& Code o f Iowa. 

"We r e s p e c t f u l 1y r e q u e s t an o p i n i o n a s t o 
w h e t h e r s u c h employment a r r a n g e m e n t i s c o n t e m ­
p l a t e d i n t h e a b o v e Code s e c t i o n o r w h e t h e r i t 
w o u l d be c o n s i d e r e d a s u b t e r f u 9 e t o e v a d e 
l i c e n s u r e r e q u i r e m e n t s u n d e r c h a p t e r 117. 

" T h i s c a s e i s b e i n g h e l d i n a b e y a n c e p e n d i n g 
y o u r o p i n i o n s o we would a p p r e c i a t e a p r o m p t 
r e s p o n s e . " 

The c o n t r a c t r e f e r r e d t o by y o u , l i k e w i s e w i t h 

t o e names am i t t e d , prov i d e s t h e f o i I owi ng: 



Iowa Real £ s t a t e Consai s s i o n -2- Uctober 27, \jS.-

''October 2 0 , IjS'j 

Employment C o n t r a c t " under Chapter U7.7 

T h i s Agreement between 
both oT 

and 

to w i t : 

" i . Employee a g r e e s t o work f o r the employer 
a t SoOG.QO monthly which wi11 r e p r e s e n t tne 
e n t i r e compensation both p r e s e n t and f u t u r e 
f o r the s e r v i c e s r e n d e r e d which w i l l be as 
f o l l o w s : 

" 1 . Hold open house on the p r o j e c t and 
i n the homes owned by the employer f o r 
the purpose o f e x p l a i n i n g same to the 
customer and a r o u s i n g t h e i r i n t e r e s t 
and p u r s u a d i n g them t o purchase s a i d 
p r o p e r t i e s . 

" 2 . The e x p r e s s purpose o f t h i s a g r e e ­
ment i s t o c l a r i f y the employee's and 
employer's p o s i t i o n as r e g a r d s the sub­
j e c t r e a l e s t a t e l i c e n s e law which 
s p e c i f i c a l l y q u a l i f y i n g the employee 
named h e r e i n as a per s o n who i s h i r e d 
f o r the e x p r e s s purpose o f a s s i s t i n g 
the employer i n the management, s a l e , 
l e a s i n g o r r e n t a l o f the p r o p e r t i e s 
owned by the employer which s h a l l be 
m a t t e r s i n the r e g u l a r c o u r s e o f the 
b u s i n e s s o f the employer." 

I a d v i s e as f o l l o w s : 

I am o f the o p i n i o n t h a t the c o n t r a c t o f employ­

ment here e x h i b i t e d does not c r e a t e an employment w i t h the 

e x c e p t i o n r e f e r r e d t o by you, t o w i t : s e c t i o n 117.7(1). 

That s e c t i o n p r o v i d e s the f o l l o w i n g : 

" l l " / . ' / A c t s e x c l u d e d from p r o v i s i o n s . The 
p r o v i s i o n s o f t h i s c h a p t e r s h a l l not a p p l y t o the 
s a l e , exchange, p u r c h a s e , r e n t a l , o r a d v e r t i s i n g 
o f any r e a l e s t a t e i n any o f the f o l l o w i n g c a s e s : 

1. Owners o r l e s s o r s , o r t o the r e g u l a r em­
p l o y e e s t h e r e o f , w i t h r e s p e c t t o the p r o p e r t y owned 
and l e a s e d where such a c t s a r e performed i n the 
r e g u l a r c o u r s e o f o r i n c i d e n t t o the management o f 
p r o p e r t y owned and the investment t h e r e i n . " 
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O b v i o u s l y , the language o f t h i s e x c e p t i o n does not 

i n c l u d e " t h e s a l e , exchange, p u r c h a s e , r e n t a l , o r a d v e r t i s i n g " 

o f any r e a l e s t a t e as i n c i d e n t t o the management o f owned o r 

l e a s e d p r o p e r t i e s , but e x p r e s s l y e x c l u d e s such a c t i v i t i e s , 

e x c e p t as they a r e r e l a t e d t o the management o f such p r o p e r ­

t i e s . These a r e the a c t i v i t i e s t h a t r e q u i r e a r e a l e s t a t e 

l i c e n s e b e f o r e t h e i r u n d e r t a k i n g . I n s t e a d o f e x c l u d i n g such 

a c t i v i t i e s , the c o n t r a c t e x p r e s s l y imposes them upon the 

employee as p a r t o f h i s management d u t i e s , these a c t i v i t i e s 

w h i c h a r e the v e r y essence of a r e a l e s t a t e o p e r a t i o n . 

I am o f the o p i n i o n t h a t the proposed employment 

c o n t r a c t i s not w i t h i n the e x c e p t i o n of s e c t i o n 117.7(1). 

Yours v e r y t r u i y , 

0S:mmh4 

OSCAR STRAUSS 

F i r s t A s s i s t a n t A t t o r n e y General 



COURTS: P r o b a t e n o t i c e s — p o s t i n g f e e — Code s e c t i o n _ 6 1 8 . 12 
a p p e a r s t h e o n l y A u t h o r i t y f 6 r payment o f f e e s f o r p o s t i n g N 

p r o b a t e n o t i c e s . £ J^^^f . ^ M ' t M ^ $t . /sf ^ 

O c t o b e r 2 8 , 1959 

Mr. Edward F. Samore 
Woodbury C o u n t y A t t o r n e y 
20K C o u r t House 
S i o u x C i t y , Iowa 

Dear Mr. Samore: 

R e c e i p t i s a c k n o w l e d g e d o f y o u r l e t t e r o f O c t o b e r 23 
a s f o I l o w s : 

"An A t t o r n e y G e n e r a l ' s o p i n i o n i s r e s p e c t f u l l y 
r e q u e s t e d c o n c e r n i n g t h e s t a t u s o f f e e s d e s c r i b e d a s 
f o l l o w s : 

T h e s e f e e s a r e f o r p o s t i n g o f p r o b a t e n o t i c e s 
i n t h r e e p u b l i c p l a c e s a s p r o v i d e d by t h e Code. 
The p o s t i n g o f t h e s e n o t i c e s a r e by c l e r k s i n 
t h e o f f i c e o f t h e C l e r k o f t h e D i s t r i c t C o u r t , 
and s u c h p o s t i n g i s done on t h e i r own t i m e and 
n o t d u r i n g t h e h o u r s o f d u t y i n t h e C l e r k ' s 
o f f i c e . 

I t i s my u n d e r s t a n d i n g t h a t t h i s i s a c u s t o m 
t h r o u g h o u t t h e S t a t e , and when t h e c o s t s o f 
p r o b a t e a r e p a i d , s u c h p o s t i n g f e e s a r e p a i d 
t o t h e i n d i v i d u a l i n t h e C l e r k ' s o f f i c e who 
p o s t e d t h e s e n o t i c e s . On o c c a s i o n , t h e a t t o r n e y s 
t h e m s e l v e s o r a member o f t h e o f f i c e s t a f f o f t h e 
a t t o r n e y h a n d l i n g t h e p r o b a t e , p o s t s t h e s e n o t i c e s . 
F e e s i n t h e amount o f $ 1 . 5 0 a r e a s s e s s e d , and upon 
payment o f p r o b a t e c o s t s t h e a t t o r n e y o r t h e 
s e c r e t a r y i s p a i d f o r t h i s s e r v i c e . 

S u c h f e e s a r e n o t l i s t e d i n S e c t i o n 6 0 6 „ l 5 o f 
t h e 1 9 5 $ Code o f Iowa r e l a t i n g t o f e e s o f t h e 
C l e r k o f t h e D i s t r i c t C o u r t . 

"The o p i n i o n r e q u e s t e d h e r e i s t o d e t e r m i n e t h e 
l e g a l i t y and t h e p r o p r i e t y o f t h e payment o f s u c h p o s t i n g 
f e e s t o s u c h c l e r k o r member o f t h e s t a f f o f t h e C l e r k 
o f t h e D i s t r i c t C o u r t , who p e r f o r m s t h e s e r v i c e s o f p o s t i n g 
p r o b a t e n o t i c e s a t t i m e s a s i d e and a p a r t f r o m t h e r e g u l a r 
h o u r s o f d u t y o f s u c h c l e r k o r member o f t h e s t a f f i n t h e 
o f f i c e o f t h e C l e r k o f t h e D i s t r i c t C o u r t . " 

<CZ5 j j\ —> _ 
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S e c t i o n 6 l 6 . 1 2 , Code 1 9 5 8 , p r o v i d e s : 

" F o e f o r p o s t i n g . In a l l c a s e s where an o f f i c e r 
i n the d i s c h a r g e o f h i s duty i s r e q u i r e d to post an 
a d v e r t i s e m e n t o r n o t i c e , he s h a l l , when not o t h e r w i s e 
p r o v i d e d , be a l l o w e d t w e n t y - f i v e c e n t s , and the same 
m i l e a g e as a s h e r i f f . " 

R u l e o f C i v i l Procedure No. 3 6 9 p r o v i d e s : 

" E f f e c t o f n o t i c e by p o s t i n g . N o t i c e by p o s t i n g 
s h a l l not be r e c o g n i 2 e d as h a v i n g any e f f e c t , e x cept 
i n p r o b a t e p r o c e e d i n g s , or where e x p r e s s l y a u t h o r i z e d 
by s t a t u t e . " 

I am u n a b l e to d i s c o v e r any s t a t u t o r y a u t h o r i t y o t h e r than 
code s e c t i o n 6 l 8 . 1 2 f o r the payment o f p o s t i n g . f e e s . The 
r e l a t i o n s h i p between the f i g u r e , t w e n t y - f i v e c e n t s , and the 
f i g u r e $ 1 . 5 0 a l s o seems o b s c u r e . However, I note from your 
l e t t e r t h a t t h r e e p o s t i n g s are made, which would account f o r 
s e v e n t y - f i v e c e n t s , and i t may be t h a t the a d d i t i o n a l s e v e n t y -
f i v e c e n t s r e p r e s e n t s m i l e a g e . I f no m i l e a g e i s i n v o l v e d , i t 
may a?, so be t h a t someone a t some ti m e has assumed the 100|> 
i n c r e a s e i n f e e s p r o v i d e d i n s e c t i o n 1 5 , c h a p t e r 1 3 7 » 5 ^ t h 
G. A., w i t h r e s p e c t t o f e e s e s t a b l i s h e d i n code s e c t i o n 6 0 6 . 1 5 , 
a l s o a p p l i e d to the fee p r o v i d e d i n code s e c t i o n 6 l 8 „ l 2 . . In 
the case o f D a i l y Record Co. v. A r m e l ? 5lt- N-W. 2 d 5 0 3 , the 
Supreme C o u r t h e l d t h a t the a f o r e s a i d net o f the 5*+th G. A. 
had the e f f e c t o f d o u b l i n g the p u b l i c a t i o n f e e p r o v i d e d i n 
code s e c t i o n 6 1 8 - 1 3• However, t h i s was done on the t h e o r y 
t h a t code s e c t i o n 6 l 8 . 1 3 and p a r t o f code s e c t i o n 6 0 6 . 1 5 were 
a l l e n a c t e d as p a r i o f on© a c t , c h a p t e r 2 7 0 , 5 0 t h G. A. 
S i n c e code s e c t i o n 6 l 8 / 1 2 never was a p a r t o f Chapter 2 7 0 , 
5 0 t h G- A., i t would appear t h a t c h e p t e r 1 3 7 , 5 ^ t h G. A. d i d 
not have t h e e f f e c t o f d o u b l i n g t h e f e e f o r p o s t i n g n o t i c e . 

T h e r e f o r e , u n l e s s m i l e a g e between p l a c e s o f p o s t i n g makes 
the d i f f e r e n c e , I know o f no s t a t u t o r y a u t h o r i t y to pay more 
than the t w e n t y - f i v e c e n t s per p o s t i n g p r o v i d e d i n s e c t i o n 
6 l 8 . 1 2 i n c o n n e c t i o n w i t h the p o s t i n g s d e s c r i b e d i n your l e t t e r . 

V ery t r u l y y o u r s , 

LCA:bl 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 



HEALTH: H o s p i t a l s , county T r u s t e e s have no power to buy 
a d j a c e n t l a n d f o r s o l e purpose of i n s u r i n g a g a i n s t c o n t i n g e n c y 
of f u t u r e u n d e s i r a b l e n e i g h b o r ^ Proceeds of maintenance l e v y 
cannot be i n v e s t e d i n bonds. (^4"^^ ̂* -^i^<**& U 

October 29, 1959 

Mr, David H a r r i s 
Greene County A t t o r n e y 
J e f f e r s o n , Jowa 

Dear Mr. H a r r i s ! 

R e c e i p t i s acknowledged of your l e t t e r o f October l 5 
as f o l l o w s * 

" J would a p p r e c i a t e your o p i n i o n on the f o l l o w i n g 
two q u e s t i o n s , both o f which have r e f e r e n c e to our 
County H o s p i t a l : 

" I * The Qreene County Board o f - H o s p i t a l 
T r u s t e e s i s i n t e r e s t e d i n p u r c h a s i n g a s t r i p o f land 
a d j a c e n t t o t h e h o s p i t a l . T h i s l a n d 200 f e e t wide i s 
now i n a g r i c u l t u r e l a n d , and the s o l e purpose f o r 
p u r c h a s i n g the s t r i p would be to i n s u r e a g a i n s t an 
u n d e s i r a b l e n e i g h b o r , o r la n d development next to the 
h o s p i t a l . The s t r i p o f l a n d c o u l d be purchased f o r 
l e s s than |1C,0 0 0 , 0 0 , but would c o s t i n exc e s s o f 
$5,000.00p i a y the Board make such a purchase under 
t h e s e c i r c u m s t a n c e s , and i f so, what s t e p s are 
n e c e s s a r y . 

"2. Is i t l a w f u l f o r the Board to purchase 
Government bonds w i t h a p a r t of t h e s u b s t a n t i a l cash 
b a l a n c e now i n a bank, and which i s a p a r t o f the main­
tenance f u n d . The Board f e e l s t h a t the advantageous 
i n t e r e s t r a t e now o f f e r e d by Government bonds would be 
good advantage* 13 such an investment l e g a l ? " 

In answer t o your f i r s t q u e s t i o n , code s e c t i o n 3^7«13 
( 1 ) c o n f e r s power upon h o s p i t a l t r u s t e e s t o purchase l a n d as 
f o l l o w s : 

" S a i d board o f h o s p i t a l t r u s t e e s s h a l l * 

" 1 . P urchase, condemn, or l e a s e & .sj.ta f o r such 
p u b l i c hpsoj.taj•» and p r o v i d e and equip s u i t a b l e h o s p i t a l 
b u i l d i n g . " 

S i n c e i t i s g i v e n i n your q u e s t i o n t h a t the s o l e reason 
f o r a c q u i s i t i o n o f the l a n d i s not to p r o v i d e a . s i t e f o r a 
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h o s p i t a l or e x p a n s i o n o f e x i s t i n g f a c i l i t i e s but r a t h e r t o 
guard a g a i n s t the p o s s i b i l i t y o f a f u t u r e u n d e s i r a b l e 
n e i g h b o r , I r e g r e t to a d v i s e you the board does not have 
the a u t h o r i t y to make the p u r c h a s e . 

In answer to your second q u e s t i o n ^ a u t h o r i t y to make 
c e r t a i n i n v e s t m e n t s o f the c o u n t y p u b l i c h o s p i t a l fund i n 
bonds jj3 e x p r e s s l y c o n f e r r e d i n code s e c t i o n 3*+7«8 and i n 
s e c t i o n 6 , c h a p t e r 262, 5 3 t h G. A. However, such power i s 
e x p r e s s l y l i m i t e d to t h o s e monies d e r i v e d from the s a l e o f 
bonds o r Get a s i d e f o r the d e p r e c i a t i o n f u n d . I must, t h e r e ­
f o r e , a d v i s e you t h a t under the f a m i l i a r maxim, " e x p r e s s i o 
u n i u s eat e x c l u s i o a l t e r i u a " t h a t p o r t i o n o f the county 
p u b l i c h o s p i t a l fund d e r i v e d from the maintenance l e v y cannot 
bo i n v e s t e d i n government bonds, at l e a s t not u n t i l i t makes 
i t s way i n t o tho d e p r e c i a t i o n f u n d . 

Very t r u l y y o u r s , 

LCA:b1 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 



STATE OFFICERS AND DEPARTMENTS,:, A e r o n a u t i c s Commission. 1 i e n s — 
jto be e n f o r c e a b l e a g a i n s t bonajfide p u r c h a s e r For v a l u e , the TTen 
p r o v i d e d i n Code s e c t i o n 328 ,^7 must be r e c o r d e d w i t h the 
a p p r o p r i a t e f e d e r a l a g e n c y . / / ^ ^ £ fr^-vM**-, , 

/0/&/S7J SL & *" 

October 3 0 , 1959 

A e r o n a u t i c s Commission 
L O C A L 

A t t e n t i o n : L. W. W o l v e r t o n , A i r Enf. O f f i c e r 

Gentlemen: 

R e c e i p t i s acknowledged o f your r e c a n t i n q u i r y r e l a t i v e 
t o the payment o f r e g i s t r a t i o n f e e s on an a i r c r a f t s u b j e c t 
t o r e g i s t r a t i o n i n Iowa. 

I t appears t h a t the a i r c r a f t i n q u e s t i o n was s o l d t o a 
p u r c h a s e r i n a n other s t a t s at a time when r e g i s t r a t i o n f e e s 
were due the S t a t o o f Iowa and t h a t such f e a s were never p a i d 
and became d e l i n q u e n t . S u b s e q u e n t l y the o u t - o f - s t a t e owrtar 

i r e s o l d the a i r c r a f t to a p u r c h a s e r r e s i d i n g i n Iowa, t h e r e b y 
a g a i n making i t s u b j e c t to Iowa r e g i s t r a t i o n f e e s . The p r e s e n t 
owner i s w i l l i n g to pay t h e c u r r e n t Iowa r e g i s t r a t i o n f e e but 
d e c l i n e s , through h i s a t t o r n e y , to pay the Feea and p e n a l t i e s 
due on the a i r c r a f t p r i o r to i t s a f o r e s a i d removal from the 
s t a t e . Your o f f i c e has made o f f e r t o waive the p e n a l t i e s upon 
payment o f the d e l i n q u e n t f e e s i n sum t o t a l of $10. In r e s ­
ponse to t h i s o f f e r , the p r e s e n t owner, through h i s a t t o r n e y , 
has a g a i n d e c l i n e d payment e x p r e s s i n g the o p i n i o n t h a t the 
c l a i m o f the S t a t e of Iowa i s a p e r s o n a l c l a i m a g a i n s t the 
p r i o r owner and not a l i e n a g a i n s t the a i r c r a f t . S e c t i o n 
3 2 5 . ^ 7 , Code of Iowa, p r o v i d e s : 

"AJJ, r e g i s t r a t i o n f e e s p r o v i d e d f o r i n t h i s 
c h a p t e r s h q l l fye and c o n t i n u e a l i e n a g a i n s t the 
a i r c r a f t f o r which s a i d f e e s are p a y a b l e jjnjyX-.SIi£D 
time a^ they are o ^ i d as p r o v i d e d by law." 

S e c t i o n 3 2 S .V9, Code o f Iowa, p r o v i d e s ? 

"The c o l l e c t i o n o f a l l f e e s and p e n a l t i e s p r o v i d e d 
f o r i n t h e c h a p t e r may be e n f o r c e d a g a i n s t any a i r c r a f t 
o r they may be c o l l e c t e d by s u i t a g a i n s t the owner who 
s h a l l remain p e r s o n a l l y l i a b l e t h e r e f o r u n t i l such t i m e 
as t h e t r a n s f e r t h e r e o f s h a l l be r e p o r t e d to the .commie-
s i o n o r u n t i l such time as the i d e n t i t y o f the a i r c r a f t 
has been e n t i t l e d by law and a l l f e e s and p e n a l t i e s to 
such date s h a l l be p a i d . " 
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S i n c e your awareness o f the i d e n t i t y o f tho p r e s e n t owner 
i n d i c a t e s t h e commission has n o t i c e o f the t r a n s f e r o f p o s s e s s i o n 
o f the a i r c r a f t , i t i s apparent c o l l e c t i o n cannot be e n f o r c e d 
a g a i n s t the o r i g i n a l owner and t h a t i f the f e e i s t o be c o l l e c t e d 
o t h e r than by v o l u n t a r y payment, i t must be under the quoted 
p r o v i s i o n t h a t such "may be e n f o r c e d a g a i n s t any a i r c r a f t " . 

T h i s b r i n g s us to the q u e s t i o n whether such l i e n i s e n f o r c e ­
a b l e a g a i n s t a b o n a f i d e p u r c h a s e r . The b o n a f i d e p u r c h a s e r r u l e 
i s a w e l l - e s t a b l i s h e d common-law r u l e . However, as i n the case 
o f a l l common-law r u l e s , i t may be a b r o g a t e d by s t a t u t e . The 
p r o v i s i o n i n s s c t i o n 32b.kr? s u p r a , t h a t such f e e s " s h a l l be 
.and...continue" a l i e n , would seem to be i n d e r o g a t i o n o f the 
b o n a f i d e p u r c h a s e r r u l e . In o r d e r t o q u a l i f y under the common-
law r u l e , tho b o n a f i d e p u r c h a s e r must be one w i t h o u t n o t i c e o f 
the l i e n . I t i s apparent t h a t the p r e s e n t owner 'had no a c t u a l 
n o t i c e but c o n s t r u c t i v e n o t i c e has bean h e l d s u f f i c i e n t i n such 
m a t t e r s . 53 C.J.3., L i e n s , § 13* 

P r o b a b l y tho best way o f a s s u r i n g t h a t a p u r c h a s e r w i l l 
have n o t i c e of a l i e n such as the one i n q u e s t i o n i s by an 
e n t r y on t h e c e r t i f i c a t e o f t i t l e as i n the case of motor 
v e h i c l e s , However, c e r t i f i c a t e s o f t i t l e on a i r c r a f t are i s s u e d 
not by th<=: s t a t s but by an agency of the f e d e r a l government. At 
76 F. Supp. 6G-+ i s r e p o r t e d a c a s e , i n re V e t e r a n s ' M r E x p r e s s 
Co., i n v/hich i t was h e l d t h a t Congress, i n enactment of the 
C i v i l A e r o n a u t i c s ,>'ct, has p r e s c r i b e d the o n l y way i n which 
l i e n s on a i r c r a f t may be r e c o r d e d so as to serve as c o n s t r u c t i v e 
n o t i c e t o a l l persons :— C i v i l A e r o n a u t i c s Act o f 193&, §§ 1 
( 1 5 , l C , 2 6 ) , 2 , 3 , 3 C b , 5 0 1 , 5 0 3 . 

I t t h u s appears t h a t r e c o v e r y a g a i n s t tho o r i g i n a l Iowa 
owner i s b a r r e d by the t r a n s f e r under Code s e c t i o n 329«1+9 and 
r e c o v e r y a g a i n s t the a i r c r a f t i n the hands of the p r e s e n t Iowa 
owner i s b a r r o d , d e s p i t a the c o n t i n u i n g l i e n and enforcement 
p r o v i s i o n s o f s e c t i o n s 328.k-7 and 3 2 8 . ^ 9 , by the f a c t t h a t the 
Act o f C o n g r e s s , as c o n s t r u e d by the f e d e r a l c o u r t , p r o v i d e s 
the o n l y method f o r making such l i e n s o f n o t i c e to b o n a f i d e 
p u r c h a s e r s . Had Congress not o c c u p i e d the f i e l d by p r o v i d i n g 
what appears t o be the e x c l u s i v e method f o r g i v i n g n o t i c e o f 
l i e n , the r e c o r d s of the A e r o n a u t i c s Commission might be deemed 
s u f f i c i e n t c o n s t r u c t i v e n o t i c e i n view o f the c o n t i n u i n g l i e n 
p r o v i s i o n o f Chapt3r 3 2 6 . 

- I n s o f a r as tho s u b j e c t l i e n i s c o n c e r n e d , i t appears un­
e n f o r c e a b l e a t t h i s t i me inasmuch as i t was not r e c o r d e d w i t h 
the f e d e r a l agency. I t t h e r e f o r e f o l l o w s t h a t the a i r c r a f t 
s h o u l d be r e g i s t e r e d upon payment o f t h s c u r r e n t f e e s . I t i s 
recommended t h a t a l l l i e n s f o r unpaid r e g i s t r a t i o n be h e r e a f t e r 
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r e c o r d e d w i t h the f e d e r a l government i n o r d e r to p r o v i d e the 
r e q u i s i t e n o t i c e n e c e s s a r y to keep the l i e n e n f o r c e a b l e . 

Very t r u l y y o u r s , 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 

L C A r b l 



SCHOOL: T u i t i o n — County boards have no s t a t u t o r y duty to 
determine which s c h o o l d i s t r i c t i s r e s p o n s i b l e f o r t u i t i o n . 

October 30, 1959 

Mr. W i l l i a m E. F a l k 
Page County A t t o r n e y 
C l a r i n d a , Iowa 

Dear Mr. F a l k s 

R e c e i p t i s acknowledged o f your l e t t e r of September 25 
as f o l l o w s : 

"The Mental H e a l t h I n s t i t u t e , C l a r i n d a , Iowa, i s 
a p a r t o f the Washington R u r a l Independent School 
D i s t r i c t o f Page County. The Board of D i r e c t o r s o f 
t h i s School D i s t r i c t has n o t i f i e d the C l a r i n d a Community 
S c h o o l D i s t r i c t of t h e i r f o l l o w i n g a c t i o n s : 

'U ) T h e i r d e n i a l o f r e s p o n s i b i l i t y f o r 
payment o f t u i t i o n t o the C l a r i n d a S e n i o r High 
S c h o o l f o r a r e s i d e n t p a t i e n t , on the b a s i s he 
i s a ward of the S t a t e , i s not a l o g a l r e s i d e n t 
o f t h e i r d i s t r i c t , or of Page County, and i s 
r e s i d i n g on tax f r e e S t a t e owned l a n d ; and 

"(2 ) T h e i r d e n i a l of r e s p o n s i b i l i t y f o r 
payment o f bus t r a n s p o r t a t i o n f o r the c h i l d r e n 
o f S t a t e employees r e s i d i n g on the grounds of 
the Mental H e a l t h I n s t i t u t e , C l a r i n d a , Iowa. 

"The c o n t r o v e r s y between the two d i s t r i c t s has 
been d i s c u s s e d by the Board o f E d u c a t i o n o f Page County, 
but no a c t i o n has been t a k e n . Under the above f a c t s , 
what are t h e d u t i e s , i f any, of the Page County Board 
o f E d u c a t i o n ? May we have your o p i n i o n ? " 

In r e p l y t h e r e t o , we a d v i s e as f o l l o w s : 

S e c t i o n 273*12, Code 1956, p r o v i d e s i n p e r t i n e n t p a r t : 

"The county board o f e d u c a t i o n s h a l l e x e r c i s e 
such powers as are s p e c i f i c a l l y a s s i g n e d t o i t by 
law. In g e n e r a l t h e i r powers and d u t i e s s h a l l 
r e l a t a to m a t t e r s a f f e c t i n g th© county s c h o o l system 
as a whole r a t h e r than s p e c i f i c d e t a i l s r e l a t i n g to 
i n d i v i d u a l s c h o o l s o r d i s t r i c t s . " 

£~9-// 
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With r e s p e c t t o a c o n t r o v e r s y o v e r the r e s p o n s i b i l i t y 
f o r the payment o f t u i t i o n and bus t r a n s p o r t a t i o n , t h i s i s 
a proper m a t t e r to be determined by the l o c a l s c h o o l board 
based upon the f a c t s c o n c e r n i n g the person i n q u e s t i o n . 
Your a t t e n t i o n i s d i r e c t e d t o O p i n i o n s o f the A t t o r n e y 
G e n e r a l , 1958, page 198, S e c t i o n 2 0 . 1 , which s t a t e s b r i e f l y 
t h a t s c h o o l r e s i d e n c e i s not the same as l e g a l d o m i c i l e but 
depends on a c t u a l r e s i d e n c e which i n t u r n depends upon a 
d e t e r m i n a t i o n by the l o c a l b o a r d , i n t h i s case Washington 
R u r a l Independent School D i s t r i c t , s u b j e c t to appeal under 
Chapter 2 9 0 , of the purpose i n f a c t f o r which the c h i l d i s 
p r e s e n t i n the s c h o o l d i s t r i c t . 

In a d d i t i o n , your a t t e n t i o n i s d i r e c t e d to S e c t i o n 2 7 3 « l 8 
(b) i n p a r t : 

"The county s u p e r i n t e n d e n t s h a l l , under the 
d i r e c t i o n o f the bo a r d , e x e r c i s e the f o l l o w i n g 
powers and d u t i e s : 

II 5ft * * 

"6. A d v i s e and c o u n s e l l o c a l boards o f e d u c a t i o n 
c o n c e r n i n g t h e i r immediate problems * * *" 

I f p e r m i s s i o n i s g r a n t e d , the county s u p e r i n t e n d e n t i s 
the o n l y p e r s o n w i t h whom the l o c a l boards may b r i n g t h i s 
p roblem. But the f i n a l d e t e r m i n a t i o n o f any problem i s l e f t 
to the e x c l u s i v e j u r i s d i c t i o n o f the l o c a l b o a r d s . The method 
of a ppeal under Chapter 290 c o n f e r s no s t a t u t o r y a u t h o r i t y 
upon the county board of e d u c a t i o n to s e t t l e the c o n t r o v e r s y . 

T h e r e f o r e , i n answer to your q u e s t i o n , the county board 
of e d u c a t i o n has no duty to p e r f o r m based upon the f a c t s as 
p r e s e n t e d i n your l e t t e r . 

Yours very t r u l y , 

THEODOR W. REHMANN, JR. 
A s s i s t a n t A t t o r n e y G e n e r a l 

TVVRtbl 
c c t Joe D a v i s , 

Paul J o h n s t o n 



INSURANCE: Mutual B e n e f i t A s s o c i at i on — B y l a w s and a p p l i ­
c a t i o n examined and c o n c l u s i o n reached t h a t s u b j e c t a s s o c i a t i o n 
cannot be r e g u l a t e d as an i n s u r a n c e company i n the absence o f 
furth/i/evidence showing i t , i n f a c t , c o n d u c t s i t s e l f l i k e an 
i n s u r a n c e company. (faUM & Jt^-^^j j£Uv. /e/**/& f) 

October 3 0 , 1959 

The Honorable V H l l i a m E. Timmone 
Commissioner o f I nsurance 
L O C A L 

a t t e n t i o n : C h a r l e s R. Warren, A s s o c i a t e Counsel 

Dear S i r : 

P u r s u a n t to your l e t t e r o f October 1, I have examined 
the By-Laws and Membership A p p l i c a t i o n o f a c e r t a i n a s s o c i a t i o n , 
as s u b m i t t e d t h e r e w i t h , f o r the purpose o f a s c e r t a i n i n g whether 
they f a l l s under Chapter 512 o f t h e Code. 

Upon thorough e x a m i n a t i o n o f t h e items s u b m i t t e d , i t i s 
my c o n s i d e r e d o p i n i o n t h a t the d r a f t e r s t h e r e o f had s t u d i e d 
and were t h o r o u g h l y f a m i l i a r w i t h 3$ Am. Our., Mutual B e n e f i t 
S o c i e t i e s } tho d e c i s i o n o f the Supreme Co u r t o f Iowa i n the 
c a s e o f S t a t e ex r e l Kuble v. C a p i t o l B a n e f i t A s s ' n . . 237 I owe 
3 o j ? end s e c t i o n !?12.*f, Code o f Iowa. 

Under the o p i n i o n a p p e a r i n g at page 2 0 5 o f t h e 1.93*** Report 
o f the A t t o r n e y G e n e r a l , i t appears t h a t an a s s o c i a t i o n such 
as the s u b j e c t a s s o c i a t i o n c o u l d be c o n s i d e r e d as coming under 
tho i n s u r a n c e laws. However, t h a t o p i n i o n was rendered b e f o r e 
t h e C a p i t o l B e n e f i t A s s o c i a t i o n case end i s t h e r e f o r e o f l i t t l e 
a s s i s t a n c e at t h i s d a t e . 

T h i s does not n e c e s s a r i l y mean the a s s o c i a t i o n i n q u e s t i o n 
cannot u l t i m a t e l y bo brought under t h e i n s u r a n c e laws i f i t 
can s u b s e q u e n t l y be proven t o have acted, as an i n s u r a n c e com­
pany. I f the e v i d e n c e t h a t the s t a t e l a c k e d i n the C a p i t o l 
B e n e f i t A s s o c i a t i o n c a s e , namely t h a t the a s s o c i a t i o n o r i t s 
a g e n t s r e p r e s e n t t h e "membership" s o l d as i n s u r a n c e , then a 
case c o u l d be made out f o r r e g u l a t i o n . However, on the b a s i s 
o f t h e f i l e s u b m i t t e d , t h a t i s , t h e by-laws and a p p l i c a t i o n 
b l a n k , t h e a s s o c i a t i o n i n q u e s t i o n cannot be i d e n t i f i e d as an 
i n s u r a n c e company. 

Very t r u l y y o u r s , 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 

LCA:b3 
E n c l 



TAXATION: C i t y A s s e s s o r — There i s no s t a t u t o r y a u t h o r i t y 
f o r the e x p e n d i t u r e and d i s p o s i t i o n o f any s u r p l u s r e m a i n i n g 
i n "The C i t y Assessment Expense Fund" c r e a t e d under Chapter ^ 0 5 , 
Code 1958, and d i s p o s i t i o n t h e r e o f r e q u i r e s l e g i s l a t i v e a c t i o n . 

November k, 1959 

A u d i t o r o f S t a t e 

S t a t e House 

L O C A L 

A t t e n t i o n : E a r l C. Holioway, S u p e r v i s o r o f County A u d i t s . 

Dear S i r : 

T h i s w i l l acknowledge r e c e i p t o f y o u r s o f the 12th u i t . i n 

w h i c h you s u b m i t t e d the f o l l o w i n g : 

"We nave had an i n q u i r y about the b a l a n c e t h a t rnay 
be l e f t i n the c i t y a s s e s s o r ' s expense fund as o f 
December 31, J'359. Under the o l d Jaw t h i s fund 
was c r e a t e d by money from the c o u n t y , s c h o o l and 
c i t y , each body c o n t r i b u t i n g one t h i r d o f the 
budget. 

"Under the new Jaw the maintenance of the o f f i c e 
o f a s s e s s o r shall be a t a x l e v i e d o n l y upon the p r o p e r ­
t y i n the a r e a a s s e s s e d by s a i d a s s e s s o r . 

"The q u e s t i o n I s , s h o u l d the r e m a i n i n g b a l a n c e i n 
the c i t y a s s e s s o r ' s expense fund as o f December 31, 
1959, be c a r r i e d t o the new assessment expense fund 
o r s h o u l d i t be a p p o r t i o n e d back t o the t h r e e t a x ­
i n g b o d i e s who c o n t r i b u t e d t o s a i d f u n d , 

"The new law does not mention the d i s p o s i t i o n o f 
! t h i s b a l a n c e . 1 1 

In r e p l y t h e r e t o I a d v i s e as f o l l o w s : 

The s t a t u t e under which the a b o v e - d e s c r i b e d fund i s accumu­

l a t e d i s s e c t i o n **Q5.I8, Code I95B, w h i c h , a f t e r p r o v i d i n g f o r 

a combined budget to be made up by the c i t y c o u n c i l , school! 

b o a r d , and county board o f s u p e r v i s o r s , w i t h r e s p e c t t o tne 



A u d i t o r o f State­ d - November k, 1953 

a c c u m u l a t i o n o f the f o r e g o i n g fund and i t s e x p e n d i t u r e s , p r o ­

v i d e s as f o l l o w s : 

"At the j o i n t m e e t i n g the t h r e e t a x i n g b o d i e s s h a M 
a u t h o r i z e : 

1. The number o f d e p u t i e s , f i e l d men, and o t h e r p e r ­
sonnel of the a s s e s s o r ' s o f f i c e . 

2. The s a l a r i e s and compensation o f members o f the 
board o f r e v i e w , the a s s e s s o r , c h i e f deputy, o t h e r 
d e p u t i e s , f i e i d men, and o t h e r p e r s o n n e l , and d e t e r ­
mine the time and manner o f payment. 

3. Tho m i s c e l l a n e o u s expenses o f the a s s e s s o r ' s o f * 
f i c e , the board o f r e v i e w and the e x a m i n i n g b o a r d , i n ­
c l u d i n g o f f i c e equipment, r e c o r d s , s u p p l i e s , and o t h e r 
requI r e d i tems. 

k„ The e s t i m a t e d expense o f assessment a p p e a l s . 

" A i l such expense items s h a l l be i n c l u d e d i n t h e budget 
adopted f o r the e n s u i n g y e a r . 

"Each o f the t h r e e t a x i n g b o d i e s s h a l l c o n t r i b u t e 
o n e - t h i r d o f the amount r e q u i r e d t o make the f i n a l 
budget and s h a l l , on the f i r s t day o f J a n u a r y , A p r i l 
and J u l y o f each year r e m i t o n e - t h i r d o f i t s share t o 
the county t r e a s u r e r to be c r e d i t e d by him t o a s e p a r a t e 
fund t o be known as "The C i t y Assessment Expense Fund", 
and from w h i c h fund a l l expenses i n c u r r e d under t h i s 
c h a p t e r s h a l l be p a i d . 

"The county a u d i t o r s h a l l keep a compete r e c o r d 
o f s a i d fund and s h a l l i s s u e w a r r a n t s t h e r e o n o n l y 
on r e q u i s i t i o n o f the c i t y a s s e s s o r . 

"The c i t y a s s e s s o r s h a l l not i s s u e r e q u i s i t i o n s so 
as t o i n c r e a s e the t o t a l e x p e n d i t u r e s budgeted f o r 
the o p e r a t i o n o f the c i t y a s s e s s o r ' s o f f i c e . * * * 

"Unexpended funds r e m a i n i n g i n the c i t y a s s e s s ­
ment expense fund a t the end o f a y e a r s h a l l be 
c a r r i e d f o r w a r d i n t o the n e x t y e a r . Such b a l a n c e o f 
unexpended funds s h a l l be c r e d i t e d t o the f i n a l pay­
ment I n t o the fund by the r e s p e c t i v e t a x i n g b o d i e s 
f o r the next y e a r on an equal b a s i s . The t r e a s u r e r 
s h a l l n o t i f y such t a x i n g b o d i e s o f any such c r e d i t s 
t o w hich tney a r e e n t i t l e d . " 
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Thus i t w i l l be seen t h a t In the o f f i c e o f the county t r e a s u r e r 

t h e r e was d i r e c t e d t o be e s t a b l i s h e d "The C i t y Assessment Ex­

pense Fund", the monies t h e r e o f t o be withdrawn by r e q u i s i t i o n 

o f the c i t y a s s e s s o r . T h i s fund i s made up o f c o n t r i b u t i o n s 

by the t h r e e t a x i n g b o d i e s , t o w i t : the c i t y , the c o u n t y , 

and the s c h o o l d i s t r i c t , i n equal p r o p o r t i o n s o f o n e - t h i r d eaca. 

Chapter 405, Code 1958, was r e p e a l e d by Chapter 291, A c t s o f 

the S&th General Assembly, which r e p e a l became e f f e c t i v e J u l y 

4, 1959. And w h i l e the assessments and l e v i e s from which t h i s 

expense f u n d a r i s e s were v a l i d a t e d , and the term o f the a s s e s ­

s o r i n o f f i c e c o n t i n u e d u n t i l the e x p i r a t i o n o f the s t a t u t o r y 

term, the o f f i c e o f the a s s e s s o r a s c r e a t e d by Chapter 405, 

Code 3 953, ceased t o e x i s t J u l y 4, 1959. The money on Decem­

ber 31 , 1959, then i n the assessment expense fund i n the o f ­

f i c e o f the county t r e a s u r e r w i l l be the r e s u l t o f the a s s e s ­

s o r ' s budget e s t a b l i s h e d i n 595b, and the r e s u l t i n g t a x e s 

l e v i e d i n J958 and c o l l e c t e d i n the year!959. T h i s i s the 

expense fund o v e r which the county t r e a s u r e r has a u t h o r i t y 

i n 3959* and u n t i l December 31 t h e r e o f . I t s e x p e n d i t u r e by 

him i s the r e s u l t o f r e q u i s i t i o n s by the c i t y a s s e s s o r f o r 

the p urposes and uses p r o v i d e d by Chapter 405, Code 1953; 

not o t h e r w i s e . Such e x p e n d i t u r e s a f e made from t h i s fund under 

the p r o v i s i o n s o f Chapter 405, Code 195b*» which was r e p e a l e d 

by Chapter 291, A c t s o f the 5 8 t h G e n e r a l Assembly; l i k e w i s e 

made by him as a m i n i s t e r i a l o f f i c e r h a v i n g the powers con­

f e r r e d upon him by s t a t u t e . Thus i t i s s t a t e d i n : 



A u d i t o r o f S t a t e -4- November 4, 1959 

Iowa D i g e s t , Volume 6, page 90 
S e c t i o n 81 A u t h o r i t y and powers. 

"U. S. Iowa 1873. County o f f i c e r s o f the s t a t e a r e 
c r e a t u r e s o f s t a t u t e brought i n t o e x i s t e n c e f o r p u b l i c 
p u r p o s e s , and have no a u t h o r i t y beyond t h a t c o n f e r r e d 
upon them by the l e g i s l a t u r e . S u p e r v i s o r s v. U. S. 
85 U.S. 71, 18 Wall 71, 21 L. Ed. 771." 

And i n : 
Grigsby-Grunow Co. v. Hieb Radio Supply Co., 71 Fed 2d 113, 

page 114: 
"... The county t r e a s u r e r o f P o l k county, Iowa, has 

o n l y such a u t h o r i t y as i s v e s t e d i n him by s t a t u t e , and 
f o r the reason t h a t the f i l i n g o f the j o i n i n g p e t i t i o n 
was beyond the ^ a u t h o r i t y o f the county t r e a s u r e r , under 
the s t a t e law, the motion t o s t r i k e h i s p e t i t i o n t o j o i n 
as a p e t i t i o n i n g c r e d i t o r was p r o p e r l y s u s t a i n e d . " 

W i t h t h i s r u l e e s t a b l i s h e d , on Ja n u a r y 1, I960, a new c i t y 

assessment fund comes i n t o e x i s t e n c e under and by v i r t u e o f 

the budget and l e v i e s p r o v i d e d by Chapter 291, A c t s o f the 

5oth General Assembly, and the monies t h e r e i n w i l l r e s u l t from 

the 1959 budget and l e v i e s made under the a u t h o r i t y o f such 

Chapter 291. On December 31, 1959, by reason o f the r e p e a l 

o f Chapter 405, Code 195b, the c i t y a s s e s s o r , a c t i n g under 

such c h a p t e r , w i l l have no s t a t u t o r y c o n t r o l o f the i960 fund 

and r e q u i s i t i o n s by him can be made o n l y f o r the purposes de­

f i n e d i n Chapter 405, Code 1958, and not under the p r o v i s i o n s 

o f C h a pter 291, A c t s o f the 58th General Assembly. In o t h e r 

words, the r e q u i s i t i o n s so made would not be a u t h o r i z e d and 

payment t h e r e o f by the county t r e a s u r e r u n a u t h o r i z e d f o r the 

purposes and uses d e f i n e d f o r t h i s fund i n I960. The c i t y 

assessment expense fund i n I960 t o be e s t a b l i s h e d i n the 

o f f i c e o f the county t r e a s u r e r i s made up o f t a x monies from 

, l e v i e s made upon p r o p e r t y a s s e s s e d by the c i t y a s s e s s o r . Thus 

the fund under s c r u t i n y here c o u l d not be l a w f u l l y d i s p o s e d o f 

by the county t r e a s u r e r . 



Aud i t o r o f S t a t e -5- Movember 4, 1959 

T h i s a c c o r d s w i t h the r u l e s t a t e d i n the case of McKeon v. 

C i t y o f C o u n c i l B l u f f s , 206 Iowa 556, 221 N.W. 351, as f o l ­

lows: 

" I t i s the s e t t l e d law o f t h i s j u r i s d i c t i o n t h a t 
p r o p e r t y may not be ta x e d f o r a purpose i n which the 
owners o r occ u p a n t s have no i n t e r e s t , from which they 
can d e r i v e no b e n e f i t , and which i s s o l e l y f o r the bene­
f i t o f o t h e r s , and t h a t t a x a t i o n f o r m u n i c i p a l purposes 
o f a g r i c u l t u r a l l a n d s which d e r i v e no b e n e f i t from the 
m u n i c i p a l government cannot be s u s t a i n e d . " 

The p r o v i s i o n s o f S e c t i o n 405.18, Code 1958, r e s p e c t i n g the 

d i s p o s i t i o n o f unexpended funds r e m a i n i n g i n the Expense Fund 

a t the end o f a year has no a p p l i c a b i l i t y , f o r i t has been r e ­

p e a l e d , and i n any event, the d i s p o s i t i o n t h e r e o f as p r o v i d e d 

i n the numbered s t a t u t e cannot be made because the o b l i g a t i o n 

o f the c i t y , c o unty, and scho o l d i s t r i c t t o make c o n t r i b u t i o n 

t o the expense fund no l o n g e r e x i s t s . 

In v iew o f the f o r e g o i n g , I am o f the o p i n i o n t h a t d i s p o s i t i o n 

o f the fund w i l l be a t t a i n e d by l e g i s l a t i v e a c t i o n . 

Yours v e r y t r u l y , 

0S:rr;mh4 

OSCAR 
F i r s t 

STRAUSS 
A s s i s t a n t A t t o r n e y General 



SCHOOLS: S t a t u s -- School d i s t r i c t s a r e q u a s i - c o r p o r a t e 
e n t i t i e s formed f o r e d u c a t i o n a l p u r p o s e s , n o t f o r p r o f i t . 

(j&:4****<***&> <£ raff*"*, &,&^<j ///f/sy^ 

November 4 , 1959 . 

Mr. Wi 1 1i am Pappas 
C e r r o Gordo County A t t o r n e y 
Mason C i t y , Iowa 

Dear Ur. Pappas: 

T h i s i s to acknowledge r e c e i p t o f your l e t t e r of 
October 19 , i n which you ask the f o l l o w i n g : 

" I r e q u e s t an A t t o r n e y G e n e r a l ' s r u l i n g as to 
the l e g a l c h a r a c t e r of an Iowa Independent School 
D i s t r i c t o r an Iowa Community Sc h o o l D i s t r i c t 
o r g a n i z e d under Chapter 275 o f the 1958 Code of 
Iowa.' 

" T h i s o p i n i o n i s o f importance to a number of 
t e a c h e r s o f these two t y p e s o f s c h o o l d i s t r i c t s to 
a s s i s t i n d e t e r m i n i n g whether t h e i r employers 
q u a l i f y w i t h the d e f i n i t i o n o f c e r t a i n t y p e s o f 
c o r p o r a t i o n s found i n S e c t i o n 501-C ( 3 ) o f the 195*+ 
I n t e r n a l Revenue Code. * * * " 

"I do not ask t h a t you i n t e r p r e t the f o r e g o i n g 
S e c t i o n o f the I n t e r n a l Revenue Code. T h i s , of c o u r s e , 
would be the e x c l u s i v e p r o v i n c e of F e d e r a l a u t h o r i t i e s . 

"I do ask, however, t h a t you make a r u l i n g as to 
whether or not employees o f an Independent o r Community 
Sch o o l D i s t r i c t are h i r e d by c o r p o r a t e employers f o r 
e d u c a t i o n a l purposes and not f o r p r o f i t . " 

In r e p l y t h e r e t o , we a d v i s e as f o l l o w s : 

S e c t i o n 2 7 ^ . 1 , Code 1958, p r o v i d e s : 

"Powers and j u r i s d i c t i o n . Each s c h o o l d i s t r i c t 
* now e x i s t i n g s h a l l c o n t i n u e a body p o l i t i c as a s c h o o l 

c o r p o r a t i o n , u n l e s s h e r e a f t e r changed as p r o v i d e d by 
law, and as such may sue and be sued, h o l d p r o p e r t y , 
and e x e r c i s e a l l the powers g r a n t e d by law, and s h a l l 
have e x c l u s i v e j u r i s d i c t i o n i n a l l s c h o o l m a t t e r s over 
t h e t e r r i t o r y t h e r e i n c o n t a i n e d . " 

S7-//' ? 



?t?r, W t i l l am Pappa & 2- fjovember 4 , 1959 

A s c h o o l d i s t r i c t i s a semi-autonomous p o l i t i c a l o r g a n i ­
z a t i o n o f the s t a t e p o s s e s s i n g a q u a s i - c o r p o r a t e e n t i t y f o r 
governmental p u r p o s e s , i n t h a t i t s o r g a n i z a t i o n i s s i m p l y f o r 
the purpose o f c a r r y i n g out the f u n c t i o n o f p u b l i c e d u c a t i o n 
and f o r n o t h i n g e l s e * Independent S c h o o l P i st» v. S t a t e Appeal 
Board. 230 Iowa 924, 299 N.W. 440; Dean v. • A r m s t r o n g t 24o Iowa" 
4 1 2 7 6 8 N.B. 2d 551 » S i l v e r ,Uke, .Cpn^O.U^t.Qd 9<t,hp"£l y 
P a r k e r , 2 j b lowa9b4, 29 N.W. 2d 214: F o r d v. independent School 
JLJLsLJLriiSJU 223 Iowa 7 9 5 , 273 N.tt. £>70; Pes Moines Independent 
.C^mun^y S,C"fr9l p j s ^ t v . firmer qng, Iowa _ , 95 N.?i. 
2d 515. 

I t i s fundamental t h a t s c h o o l d i s t r i c t s are c r e a t u r e s o f 
s t a t u t e w i t h o n l y those powers o x p r a s s l y c o n f e r r e d by s t a t u t e 
o r r e a s o n a b l y and n e c a s s a r i l y i m p l i e d as i n c i d e n t t o the 
e x e r c i s e o f a power or performance o f a duty e x p r e s s l y c o n f e r r e d 
or imposed by s t a t u t e . Ino 1. Sch. D i s t . o f Danburv v. C h r i s t i a n s e n 
242 Iowa 9 6 3 , 49 N.W. 2d 2d3? U f l S f f l n P ^ t . Y . R e d f j e j d 
226 Iowa 29B, 2b 3 N.S. feol.. 

T h e r e f o r e , t h e s c h o o l d i s t r i c t must b® g i v e n the power to 
make a p r p f i t from the e x p r e s s p r o v i s i o n s o f some s t a t u t e . A 
f u l l e x a m i n a t i o n r e l a t i n g to s c h o o l d i s t r i c t s d i s c l o s e s no 
a u t h o r i t y o r power f o r & s c h o o l c o r p o r a t i o n to make a p r o f i t 
from the o p e r a t i o n o f the government purpose o f e d u c a t i o n . 

Thus, i n answer t o your q u e s t i o n ^ i t may be s a i d t h a t 
employers o f an independent or community s c h o o l d i s t r i c t 
are h i r e d by s p e c i a l type c o r p o r a t e employers whose p r i m a r y 
purpose i s to c a r r y out t h e governmental f u n c t i o n o f p u b l i c 
e d u c a t i o n , and such c o r p o r a t i o n s are not o r g a n i z e d f o r p r o f i t . 

Yours very t r u l y , 

THE0D0R 18. REHMANN, JR. 
A s s i s t a n t A t t o r n e y G e n e r a l 

TWHjbl 



i A 
AGRICULTURE^ l e g i b i l i t y of Feeal-- The Iowa State University Veterinary (Ambulatory) 

C l i n i c Is not such an agency of the department of agriculture as to bear 
the burden of expenses under B r u c e l l o s i s t e s t i n g plans and therefore may 
f i l e claims for services rendered from such sources aa are available* 
(YU^jJ * tip* t***f} ti/V/$l) # $J 

November 4, 1959 

)':':;{|oiicpabl9.Cl7de Spry, Secretary 
Iova Department of Agriculture 
State Hosae 

_•}';.- LOCAL 
Attnt A* L. Sundberg, fflti 

Bear £r, Sucdbergt 

Reference i s made to yow l e t t e r dated October 27* 1959* i a which 
you requested the fellovdagt 

fThe College of V*»t«rinary lledieiae, Iowa State University 
Amee, Iowa operates a Veterinary (Ambulatory) C l i n i c ^ h i c h 
i n e ffect conatituiea the equivalent of a pri v a t e veterinary; 
practice* fhe o l i j d c i s operated by f u l l time state paid 
veterinarians, employed by the college, JSany farmers i n Ames 
area depend on the e l i n i c f o r complete veterinary service. 
The College charges a fee comparable t o a fee charged by a 
private p r a c t i t i o n e r f o r a l l services rendered, and a l l fees 
c o l l e c t e d ore placed i n a fund t&ich i s used as f i n a n c i a l 
support toward the c l i n i c . E f f e c t i v e August 15th, 1°5*9 the 
Iowa Departiaent o f Agriculture adopted a change i n Brucellosis 
program. Since said date the cost of services of |1.00 per 
bead paid t o w t e r l n a r i a n a i b r administering Brucella vaccine 
has been paid from county fundsj the v&ocise being furnished 
by the united States Department of Agrioulturo from Federal 
funds. l a the C l i n i e e l i g i b l e to receive feea f o r such services, 
paid front county funds to support an operation, sponsored by and 
operated by f u l l t i n e state paid employees?" 

Section 164.U, Iowa Code 1$$% statest 

" I f the owner s h a l l agree to comply with and carry out the rules 
and regulations made by the department under section 164.2, the 
expense of susb inspection and t e s t s h a l l be borne by the United 
States department of a g r i o u l t a r % or tpy the department, or county 
Bang's disease eradication fund or any combination thereof.* 

This section states who vi.ll have the burden of expense ishea inspection 
and testa are oontjucted tinder m approved Brttcellosia t e s t i n g plan, i . e . 
"by the United States department of a g r i c u l t u r e , or by the departaggfe, 
o r county Bang's disease eradication fund or any combination ihweofT" 

http://vi.ll


Honorable Clyde Spry 

Assuraing the facta stated are correct, then the C l i n i c , aa such, 
i s placing a claim f o r services rendered, not the s a l a r i e d veterinarians. 

The question then presented, l a the c l i n i c a part of tlM3 nb&partment B 

as per se c t i o n 16U.U? I f the C l i n i c i s part of the department i t i s t o 
bear the burden o f such expenses and therefor would hot be e l i g i b l e t o 
receive fees f o r expenses the C l i n i c i s expected to bear, being a part 
Of the "department** 

Section 16U.1, Iowa Code 19S8, defines department" as meaning the 
department of agriculture* 

Section 159.1(2), Iowa Code 1958, s t a t e s : 

"Department" auaU mean the Iowa department of agriculture 
and wherever auoh department i s required or authorized, to 
do an act, unlesaotherwise provided, i t s h a l l be construed 
as authorizing performance by an o f f i c e r , regular assistant, 
or duly authorized agent of such department.tt 

Under Br u c e l l o s i s t e s t i n g , the C l i n i c i s not a duly authorized agent 
of such *departraent t t, therefore not being within the d e f i n i t i o n df 
"department K as per sections 159*1(2) and 16U.1, Iowa Code, 1958« 

I t i s the opinion of t h i s o f f i c e , that as the C l i n i c i s not of such 
a character to bear the burden of expenses under aruoell o s i s testing 
that i t i s e l i g i b l e to receive fees for services rendered from such sources 
vhioh are available at that time. 

Xours very t r u l y , 

JAMES ft. HA.GGERJ 
ASSISTANT ATTORNEY Gmmxi. 



•E£&Qz6£^tfl\ The county under S e c t i o n 4 6 5 . 2 3 , Code o f Iowa, as amended by 
Chapter~~233, 5 7 t h G e n e r a l ' Aaasmb^y, i s n o t r e s p o n s i b l e f o r t h e r e p a i r o f t i l e 
l i n e s p r o j e c t e d a c r o s s 'sedbndary road" r i g h t 6f''way'prior t b ' t h e e f f e c t i v e d a t e 
o f t h e enactment by t h e 5 7 t h G e n e r a l ' Ass^m&ly. (2} The' county under S e c t i o n 
4 6 5 , 2 3 , Code of Iowa, as amended by Chap*©* 313",' 5 8 t h Ge»e*»a»l As*ee»fe<ly, i s 
n o t r e s p o n s i b l e f o r t h e r e p a i r o f d r a i n a g e d i t c h e s p r o j e c t e d a c r o s s s e c o n d a r y 
~oad r i g h t o f way p r i o r t o t h e e f f e c t i v e d a t e o f t h e enactment by the 5 8 t h 

i * e r a l A s a e a ^ y . ( J ^ ^ t ^e22^^<***«&v #/-S/S?J & # ~'/ 

^ £ 0 ^ / * ̂  ~ November 5, 1959 

Mr. B u s s e l l R. N e w e l l 
L o u i s a County A t t o r n e y 
Columbus J u n c t i o n , Iowa 

Dear Mr. N e w e l l : 

I n y o u r l e t t e r o f October 2 3 , 1 9 5 9 , t h e f o l l o w i n g i n q u i r i e s 
were s u b m i t t e d : 

" T h i s i s a r e q u e s t f o r an o p i n i o n c o n c e r n i n g t h e 
e f f e o t o f two amendments t o S e o t l o n 465 . 2 3 o f t h e 
Code o f Iowa upon t h e r e s p o n s i b i l i t i e s o f t h e County. 

1 , C h a p t e r 233 S e c t i o n 1 o f t h e A c t s 
o f t h e 5 7 t h 0 . A. amended t h i s s e c t i o n 
w i t h r e g a r d t o t i l e l i n e s , under t h i s 
amendment, what r e s p o n s i b i l i t y , i f any, 
does t h e County have f o r t h e f u t u r e 
maintenance, r e p a i r , and rep l a c e m e n t o f 
t i l e l i n e s i n p l a o e s e r o s a secondary 
r o a d R.Q.W.'s b e f o r e t h i s amendment 
became e f f e c t i v e ? 

2 . C h a p t e r 313 S e c t i o n 1 o f t h e A c t s 
o f t h e 5 8 t h O. A. f u r t h e r amended t h i s 
s e o t l o n w i t h r e g a r d t o d r a i n a g e ditches« 
Under t h i s amendment what r e s p o n s i b i l i t y , 
i f any, does t h e County have f o r t h e 
f u t u r e maintenance, r e p a i r and improve­
ment of d r a i n a g e d i t c h e s l o c a t e d a c r o s s 
s e c o n d a r y r o a d 8.Q.W.*s b e f o r e t h i s 
amendment became e f f e c t i v e ? * 

I n y o u r f i r s t i n q u i r y you r e f e r t o "maintenance, r e p a i r and 
r e p l a c e m e n t 0 . As you know S e c t i o n 4 6 5 . 2 3 , 1958 Code o f Iowa, 
as amended, r e f e r s o n l y t o t h e word " r e p a i r " . 

Whether t h e word " r e p a i r " means o r i n c l u d e s "maintenance, 
r e p l a c e m e n t o r Improvement" I s a f a c t q u e s t i o n . As s t a t e d 



Page 2 

Mr. B u s - s e l l R. N e w e l l 

I n Hogue v s . ftonona-Harriaon D r a i n a g e D i s t r i c t , 229 Iowa 
1 1 5 6 , 296 N.w. 2G4j 

"The q u e s t i o n o f what i s ' r e p a i r ' under t h e 
l a t t e r s e o t l o n has been "before t h i s c o u r t many 
t i m e s . The answer depends a l w a y s upon t h e 
©lrcirastanoes I n e a c h c a s e . * (Etephasls added) 

F o r a d i s c u s s i o n o f what c o n s t i t u t e s r e p a i r see B a l d o z i e r 
v s . K a y b e r r y , 226 Iowa 693 , 285 140, and c a s e s c i t e d 
t h e r e i n : Haugen v s . D r a i n a g e D i s t r l o t , 231 Iowa 288, 1 
H i w-# 2d 242j 36 Words and P h r a s e s , page 9 4 3 . 

I f , I n f a o t , a r e p a i r i s i n v o l v e d t h e r e s p o n s i b i l i t y f o r 
s u c h r e p a i r I s c o n t r o l l e d b y t h e s t a t u t e . S e c t i o n 4 6 5 . 2 3 , 
1954 Code o f Iowa, as amended by C h a p t e r 2 3 3 , 5 7 t h G e n e r a l 
Assembly, i n p e r t i n e n t ; p a r t i s a s f o l l o w s : 

ttXf a t i l e l l n 0 must be p r o j e c t e d a c r o s s t h e 
r i g h t o f way t o a s u i t a b l e o u t l e t , t h e expense' 
o f b o t h m a t e r i a l and l a b o r used i n i n s t a l l i n g 
t h e t i l e d r a i n a c r o s s t h e highway a a l any 
subsequent r e p n l r t h e r e o f s h a l l be "paid 1 from 
run<is a v a i l a b l e f o r t h e highways a f f e c t e d . * 
(Emphasis added) 

The s t a t u t o r y word ' ' t h e r e o f has s p e c i a l s i g n i f i c a n c e i n 
t h a t i t r e f e r s o n l y t o t h e s u b j e c t m a t t e r p r e v i o u s l y 
d e s c r i b e d , lie.,th© t i l e l i n e i n s t a l l e d p u r s u a n t t o t h e 
a u t h o r i t y g r a n t e d l a t h e above amendment .enacted b y t h e 
5 7 t h G e n e r a l AaaeBapiy. See 4 l Words and I h r e s e S , 
page 5 3 7 . T h e r e f o r e , I n answer t o y o u r f i r s t q u e s t i o n 
th e c o u n t y , u n d e r S e c t i o n 4 6 5 . 2 3 , 1954 Code o f Iowa, as 
amended, i s n o t r e s p o n s i b l e f o r t h e r e p a i r o f t i l e l i n e s 
p r o j e c t e d a c r o s s secondary r o a d r i g h t o f way p r i o r t o t h e 
e f f e c t i v e d a t e o f C h a p t e r 2 3 3 , 5 7 t h G e n e r a l Assembly. 

W i t h r e f e r e n c e t o y o u r second q u e s t i o n , C h a p t e r 3 * 3 , l ^ t h 
G e n e r a l AsseBsbly. amended S e c t i o n 4 6 5 * 2 3. 1958 Code #f Iowa» by maping t h e second p a r a g r a p h t h e r e o f a p p l i c a b l e t o ' 
" d r a i n a g e d i t c h e s " as w e l l as t i l e l i n e s . The above r e a s o n i n g 
I s e q u a l l y a p p l i c a b l e t o a d r a i n a g e d i t c h . 
Thus, t h e c o u n t y , under S e c t i o n 4 6 5 . 2 3 , 195® Code o f Iowa, ' 
a s amended, has no r e s p o n s i b i l i t y f o r t h e r e p a i r o f d r a i n a g e 



P a g e 3 

Mr. Eus se l l H. Newell 

d i tches pro jected across secondary road r i gh t of way p r i o r 
to the e f feot lve date of Chapter 3 1 3 , 5 8 t h General Assembly, 

Very t r u l y yours, 

H V P t i l e 



• ^ g ^ ^ ? M o t o r Fuel ^ R e f u n d to non-1 i c e n s e e 

I n v o i c e s and proof of c l a i m f o r r e f u n d must be f i l e d w i t h i n 
theee c a l e n d a r months a f t e r d a t e of pocchase of f u e l . 

November 5# 1959 

Hon. M. L. Abrahamson 
T r e a s u r e r o f S t a t e 
L O C A L 

ATTJ Mr. Car) K r a u s e , D i r e c t o r , Gas Tax D i v i s i o n 
Mr. C. E. B o r g , S u p t . , Gas Tax Refund D l v . 

Dear S i r : 

R e f e r e n c e Is made t o your r e c e n t f a v o r which reads as f o l l o w s : 

"There a r e on a few o c c a s i o n s d u r i n g the year 
g a s o l i n e t a x r e f u n d c l a i m a n t s who w r i t e t o the 
u n d e r s i g n e d i n r e g a r d t o a c l a i m f o r r e f u n d which 
t h e y have not r e c e i v e d . A f t e r a thorough check we 
a d v i s e t h e c l a i m a n t s t h a t we have not r e c e i v e d o r 
p r o c e s s e d t h e c l a i m . 

"Under S e c t i o n 324.17 o f t h e Iowa Motor V e h i c l e 
F u e l Tax Law In P aragraph 9 I t s t a t e s : ' I f an 
o r i g i n a l I n v o i c e i s Tost o r d e s t r o y e d t h e t r e a s u r e r 
may i n h i s d i s c r e t i o n approve a r e f u n d s u p p o r t e d 
by a copy I d e n t i f i e d and c e r t i f i e d by the s e l l e r as 
b e i n g a t r u e copy o f the o r i g i n a l T h i s d e p a r t ­
ment a c c e p t s p r o p e r l y c e r t i f i e d c l a i m s w i t h t h e 
use o f t r u e c o p i e s o f l o s t o r d e s t r o y e d i n v o i c e s but 
we have r e q u i r e d t h a t they be f i l e d w i t h i n t h r e e 
c a l e n d a r months o f the p u r c h a s e d a t e . 

"There a r e In a few i n s t a n c e s I n q u i r i e s made In 
c o n n e c t i o n w i t h a r e f u n d where the c l a i m i s l o s t 
e i t h e r i n t h e m a i l s o r tn some o t h e r manner where 
t h e c l a i m a n t does not make I n q u i r y u n t i l a f t e r t h e 

. d a t e l i m i t f o r f i l i n g I n v o i c e s , t h e q u e s t i o n t h a t 
I w i s h you would c l a r i f y Is t h i s , r e f e r r i n g t o 
P a r a g r a p h $ o f the S e c t i o n above, may we approve a 
r e f u n d t o a c l a i m a n t under th e terms w h i c h s t a t e s 
t h a t t h e t r e a s u r e r may i n h i s d i s c r e t i o n approve a ; 
r e f u n d , r e g a r d l e s s o f whether t h e i n v o i c e s a r e not 
f i l e d w i t h i n the t h r e e c a l e n d a r month p e r i o d as 
r e f e r r e d t o i n P aragraph 7 o f t h e sanie^ s e c t I on." 
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In r e p l y t h e r e t o we would a d v i s e as f o l l o w s : 

S e c t i o n 324.17 p r e s c r i b e s t h e method by which g a s o l i n e t a x 
r e f u n d s may be made and w i t h r e f e r e n c e t o the q u e s t i o n propounded, 
we quote f r o m s a i d s e c t i o n In p e r t i n e n t p a r t t h e s e p r o v i s i o n s : 

"324.17 Refund t o n o n l I c e n s e e - f u e l used o t h e r than 
i n motor v e h i c l e s , x x x E v e r y c l a i m f i l e d subsequent 
t o J u l y 4, 1957 s h a l l be s u b j e c t t o the f o l l o w i n g con­
d i t i o n s : x x x 

"7. No r e f u n d s h a l l be p a i d w i t h r e s p e c t t o 
motor f u e l p u r c h a s e d more than t h r e e c a l e n d a r months 
p r i o r t o t h e d a t e the c l a i m was f i l e d w i t h the 
t r e a s u r e r . 

"9. I f an o r i g i n a l I n v o i c e Is l o s t o r d e s t r o y e d 
t h e t r e a s u r e r may In h i s d i s c r e t i o n approve a r e f u n d 
s u p p o r t e d by a copy i d e n t i f i e d and c e r t i f i e d by t h e 
s e l l e r as b e i n g a t r u e copy o f t h e o r i g i n a l . " 

The p r o v i s i o n o f subparagraph 7 Is mandatory and no r e f u n d 
can be p a i d , I f t h e c l a i m i s based upon f u e l purchased more than 
t h r e e months p r i o r t o the d a t e o f t h e c l a i m . The r e f u n d p r o v i d e d 
h e r e i n Is In t h e c a t e g o r y o f an exemption. T a x a t i o n Is the r u l e , 
and exemption f r o m t a x a t i o n the e x c e p t i o n . Crown C o n c r e t e Co. v. 
C o n k l I n g , 247 Iowa 609, 75 N.W. 2d 351. Such s t a t u t e s must be 
s t r i c t l y c o n s t r u e d . Bd. o f D i r e c t o r s o f F o r t Dodge Ind. School 
D l s t . v. Bd. o f S u p ' r s . o f Webster Co., 22a Iowa 544, 293 N.W. 38. 

Subparagraph 9 r e l a t e s t o an a l t o g e t h e r d i f f e r e n t m a t t e r , 
l e . , t h e m a t t e r o f t h e p r o o f o f t h e c l a i m , w h e r e i n the o r i g i n a l 
I n v o i c e h a v i n g been l o s t o r d e s t r o y e d , In t h e d i s c r e t i o n of t h e 
t r e a s u r e r , a c e r t i f i e d copy o f s a i d I n v o i c e may be a c c e p t e d as p r o o f 
o f the c l a i m . T h i s w i l l n o t o b v i a t e the c l a i m a n t under t h e s e c i r ­
c umstances, f r o m c o m p l y i n g w i t h t h e r e q u i r e m e n t o f subparagraph 7 
by s e e i n g t o i t t h a t h i s c l a i m Is f i l e d n o t l a t e r than t h r e e months 
a f t e r d a t e o f p u r c h a s e o f t h e f u e l . 

The burden o f f i l i n g the c l a i m and p r o v i n g the c l a i m Is 
upon the c l a i m a n t and I t Is not w i t h i n t h e d i s c r e t i o n o f the t r e a s u r e r , 
e x c e p t as p r o v i d e d In subparagraph 9 t o l i b e r a l i z e t h e law, In con­
t r a v e n t i o n o f t h e mandatory p r o v i s i o n s o f subparagraph 7. -' 

T h e r e f o r e In answer t o your q u e s t i o n , I t Is our o p i n i o n t h a t 
the I n v o i c e s , as w e l l as any o t h e r p r o o f o f a c l a i m f o r r e f u n d m u s t . 
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be f i l e d w i t h i n t h e t h r e e c a l e n d a r month p e r i o d r e f e r r e d t o In 
subparagraph 7 o f S e c t i o n 324.17. 

R e s p e c t f u l l y s u b m i t t e d . 

FRANK D. BIANCO 
Second A s s i s t a n t A t t o r n e y G e n eral 

FDB:kj 



«3Mm&&i . , l 3 i P i i ^ ^ > ^ . ^ ^ i p ^ ^ . ^ ^ r t v ^ ^ e - n crops « * » r a i s ed on 
municipa l pmmttX aad &m faeofit gwrograat i » u$e€ to suaintain c i t y 
purJc, the pro&erfey so W < l I s wmimt to t axa t i on . / 

. G i f f o rd J-torrlsoii 
coyntrv ftttomoy 

4Mt«. #$11*50 M M 67 
Washington, Sowa' 

CfeMUr'Sftr* &Ic«xiBoni 

fh io w i l l acJsnowlod^ r e c e i p t o£ your l e t t e r o f Octotesr 21. 

1959, widch has heon ro£crr©d to me an4 wtier©in th® fo l lowing 

probiam was oubiaittedj 

'"Sfco facta arc era fc l lotrst A wican i\a»as£i mutf.&v&t 
diod aosje t i s » ago leaving c Last w i l l an<3 4$»<$na*t» tn 
her w i l l eh© l e f t a £arra cons i s t i ng o f orwa fcvme&oa twenty 
acres to Washington County, with th® s t i p u l a t i o n tha t fiorty 
acrem o f tha fasm he used for a jw&i ie p t ^ ' i M £h* drift** 
©iefhty acxee ho put i n c u l t i v a t i o n , the not incoae 
cxativtction t o 1x9 vmQ. to keep uj> a »d maintain ti^o yark, 
i f a t some M s tim $fa* incoow vas no lancer aMtfftft. t o 
keep tiia p a l tJ^on tho remaining © i ^ t y acr«ra was to ^ 
a&Sod to tho parls. ' 'fhis '•$««&. i e t o fee open to tha ' jwfelle* 
88u» always kept the taac©o on the faxra pa id pr©J^?tly dur ing 
him l i f o t l j ae . Ouring th© oosari© o£ aidminlstr3iiitat^ : h©r 
estate some? o f hex r o l a t i v e a taritad to ticMHMneft^ 
fo r the coswtruction o f the w i l l i n the hope® tkat i t might 
be s o l d and they &har@ ,$&. a sattle^aecRt o f p i^ceed* . 
Eowcvar # t h i s ac t ion was r e s i s t e d aad the Court construed 
the tfill e xac t l y mi i t r^ads, smich i e as aJxrve s t a ted . 

* *£h®ce i!B8 not enough peraonal property i n the estate to 
pay th© coots o f ada ln i o t r a t i on , p lus tho fees o f th© 
Administrator ana tlte 6 » G fios: the Mai tas t ra to i r'B attorv«;y» 

. and i t woe, - there fore , < neceesary to the estate open 
B C ^ t i ^ to u t i l i i » tho prcceeds for t ^ to mt 
eKponsos. Tho estate wao t&on c l o sed an to the Iowa property 
and the r e a l ©state turned over t o tho Board o f supervisors ' 
o£ waehington county. .- *8h& D i e t r i c t coa r t o f Iowa i » aaa for 



m* @t#fo«& ssorrison Sfcvigateor 3, 1&$$ 

v;aahiagton County was then pe t i t i oned to eatah l iah a c b a x i - , 
tab le t r u s t and t o appoint three Hcuatc«o to look afit&r and ••, 
aaanage s o l d r e a l estate undor tlsa d i r e c t o r o f tlm cour t . 
2&ia tho Court d i d ana R cliaritatole t r u s t mm e s tab l i shed . 
The three fOf««o**t lafafedris o f the Eoard or supervisors boing 
apjpointed' a$ tho TrujJtoes, sad thay hnvo' q u n l i f i e d by putt ing 
up bond o f $1000,00 and oicpQing t h e i r oa th . 

"Ike County Treasurer nesw t e l l s m that there are 
dti l inqusnt taitoe sad that he rawst pafc tho wmft. uo fosr teas . 
s a l o i£ something i& not toot s « l c r to the 14th day of : 

S6W»BIBN## mm* * * *• 

# * *• * , i3o WE have to simfe isosBoy .to | »y $&oso.. 
taxes , ' o r &ro these tax©3 wroa9ful iy l e v i ed? " 

l a response thereto , y o w a t t ent ion i s to tho fol lowing 

Sowa statute j . 

Of a cmjaty, township, c i t y , town* school d i s t r i c t or sn i l i ta ry 
comi?any o f the s tata o f l o w , When devoted to pub l i c \TB« end : 

not te«t^i finr peemiaary l i t t i i i * 1 * . ' 

•SEne i s sue |e#8$&*o4 i s ^ Q t h s r or not the eighty- acre t x^c t o# 

. t e a i s being put t o pyfolie tss® '$h§fi ca l t i . vs ted and exoptf a r « r a i 6 ^ 

0 0 that the p r o f i t amy use£ to maintain a pa r * . U5i© cao& O f 

l-own o f M t c h c l l v i l l © v « . Board o f Supervisors , o t a l * $4 tmm 554 

isuiit bo cons idered . 2» tl^ie case, p r o p e r ^ **a® 5©vis©fl to tSus town 

and tiie rents therefrom wero to be- used to n^elntain th© c i t y perk, 

tho dupe*** Court o f Iowa i& a i d i n g that t h i s property was subject 

tto fcaasmtioa stotofi* 

"To Sao eft&n&t, the property i n quotation i n t h i s case ratastt 
foo dsvotod e n t i r e l y t o pub l i c us®, and not h e l d for pecuniary 
jxrof i t . $ow# i t ®8$m&& that the porojjcrty t s not iSevotefi fe® 
psfeiio taso, but en income i e d a x i w d th«rc£rcsa. ^ c o n d i t i o n 
of ' the t r u s t imposed by tho donor 1* thut^ 



m. i&£$o*& mms&®m. 

not. &o devoted «o pffi>li© M i tfco p r o f i t «jrifl 
therefrara s h a l l &o* , lis i » t h « r « f o r « c&vio«s that a 
p r o f i - i s dajftvod £r*sm tho gjraggvtiy. it i s , thor«£ore, 
ftgrngrtu ' | i Is t r w , the p r e ^ i t a tura Oovota^ te> publ ie ma, 
S>ufe the t i t^lM' 4o*$. J t o t . bocatzs© o£ t h i s f ac t , 
ti is j ^oper ty i s oamagfe froia ta^at i «m, M 

mm%$t&*.h®k 4fc£3#d: to discios® any oas^ ovorrxOlncj or v 

l a g fcl^ ^ t c h o i l v i l l f E caaa. 

2* CNmclusicaa, ati?o ^ v i e e r l tft® property i s enfejset iso teiK-

afciosa u n t i l j?«t t o p&Mo Thorefcwr*, a l l y i n g t h i » t o fc© tho 

$9 aro and owing and m s t bo pzl<$+ 

asoietant ft.ttoii^ay <jenftral 



GJMTiiR 2̂ 7, Acta of tha 58th G,A. providing refund of 
moaays collected on account of aviation gasoline, i t s 
refund and transfer of unrefunded portion to the Stata^—~ 
A viation Fund does not violate Sbc>**» 8 of Article•fjilt 
of the C o n s t i t u t i o n ^ ^ ^ ^ ^ & 3u**. 

ffovofflbor 10, 1959. 

2fr* H* L. Abramsaaonj 
Troasur-Qr of State. 
I II U S I M 0 . 

Daar SlrJ 
Thlfi will.acknowledge rocolpt of yours of th© 15th 

u l t . i n y.jich you ask tho following8 
"Is Houso F l l o i$o. 2 ^ a3 paosQd by tho 
Sfo'th Gensrai Assembly constitutional 
under Chapter 3£*H Cod© of Iowa, 195o"? 
Uq rainiest this written opinion £w the 

roason that a similar h i l l pas sod by th© 
Horth Dakota loglsltiture has been declared, 
unconstitutional"• 

Inseply thorotOf Hons© F i l e 2 M * t . Acts of th© 58th G«A. 
no'.-: Chapter 2W of such aets« provides the following! 

"SBCTlOIf 1. Chapter three hundred twenty-
four ( 3 2 ^ ) | Codo 1953f i s hereby amended 
by inserting a new section therein as 
follows* 

*Tno portion of th© moneys collected 
Wider the provisions Of this chapter 
racelved on aeea.nt of aviation gaso* 
l i n o shall ho deposited i n a soparato 
fund to ho zoaintained hy the treasurer. 
A l l monoy® reimbursed and repaid pursu* 
ant to Section three- hundred tvioaty-four 
point sevBntoen (32^*17) of tho Cod© on 
account of aofcor fuel used for tho pur­
pose of operating aireraft shall ho paid 
froia said separata fund and a l l moneys 
remaining i n said separate fund after 
a l l ©lsi3S3 for refund and the cost o f 
adntnlsterioff said fund have boon paid 
shall bo credited to the atate aviation 
fund*" i 

rtaiCTrJN 2. Section throe hundred fcuonty 
four point eighteen (32^»3j>*Cloa© 1 9 ^ t i s 
horeby aiaeadQd by inserting'f&efceia follow* 
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I n g t h e p e r i o d (.) i n l i n e f o u r ( ^ t h e r e ­
o f the f o l l o w i n g * 

'A s p e c i a l p e r m i t s h a l l be o b t a i n e d 
by a p p l i c a n t s c l a i m i n g a r e f u n d under 
t h e p r o v i s i o n s o f t h i s c h a p t e r on a c c ­
ount o f motor f u e l u sed f o r t h e p u r ­
pose o f o p e r a t i n g a i r c r a f t . ' 

An amendment i n e x a c t t e r m s , e x c e p t i n g o n l y the r e f e r e n c e 

t o t h e Code s e c t i o n under w h i c h r e f u n d i s a u t h o r i z e d , as t h e f o r e ­

g o i n g was i n t r o d u c e d i n t h e 5 5 t h G.A. d e s i g n a t e d as House F i l e 3 0 3 # 

C o n s t i t u t i o n a l i t y o f s u c h proposed b i l l was c o n c l u d e d I n t h e o p i n ­

i o n o f t h i s department i s s u e d Feb. 1 8 t h , 1 9 5 3 , copy^of^whieh,JLs 

a t t a c h e d . I n my o p i n i o n * t h e o p i n i o n i s s u e d i n 1953 I s a p p l i c a b l e 

to t h e s a i d b i l l as now e n a c t e d I n t o l a w , and l i k e w i s e t h e lav; 

i s c o n s t i t u t i o n a l , 

I would a d v i s e you t h a t t h e N o r t h Dakota o p i n i o n , t o w h i c h 

y o u r e f e r , w h i l e d e a l i n g w i t h . a s t a t u t e comparable t o House F i l e 

2hh9 and a p p r o p r i a t i n g motor v e h i c l e f u e l r e f u n d s f o r a v i a t i o n 

p u r p o s e s , i s to be d i s t i n g u i s h e d f r o m House F i l e 2 ^ i n t h a t House 

F i l e 2*+** i s based upon t h e t h e o r y t h a t e x e m p t i o n o f a v i a t i o n f u e l 

f r o m t a x a t i o n was i n t e n d e d and s u c h e x e m p t i o n was s e c u r e d by r e ­

f u n d . 

T h i s does n o t appear to have been e i t h e r i n t h e s t r u c t u r e or 

i n t e n t o f t h e N o r t h Dakota s t a t u t e . A t any r a t e , t h e u n c o n s t i t u t I o n 
4; 

a l i t y o f t h e N o r t h Dakota -Act was not c o n c l u d e d by o p i n i o n r e f e r r e d 

t o , b u t t h e r e b e i n g r e a s o n a b l e doubt of t;he c o n s t i t u t i o n a l i t y + the 



l-U hm Aivajtauagson «*3* Banreaba? 10* 1959« 

Attorney General suggested a court docreo us&ar a decl^ra-.• 

tory judgment to determine the question* 
Yours very t r u l y 3 

OSCAR OTAU33 

F i r s t Assistant Attorney General 

OS/B 
Eaal* 



Lucas Comity havingapopiilatlon of less than 17,000 can 
avail i t s e l f of the one m i l l additional tax for servicing 
bond issued for erection and equipment of the hospital, 
^-ovided by Chapter 263 e«*te !^cts of the 58th G*A* 

Hovember 10, 1959. 

Mr, Richard D. Morr, 
Lucas County Attorney, 
Chariton, Iowa, 
Dear Sir: 

This w i l l acknowledge receipt of yours of the *Kth Inst, 
i n which was submitted the followingJ 

"Your opinion i s requested on the following matters 
liucas County, of less than 17 ,000 population, has 

established a County Public Hospital under Chapter 
3^7 of the 1958 Code of Iowa, as amended. The hos­
p i t a l building Is i n the process of erection and 
equipping at this time. The tentative budget for 
i 9 6 0 includes a levy of one mill for "improvement, 
maintenance, and replacement3," a fractional m i l l 
to service the bonds, and one m i l l for "erection 
and equipment". The County Auditor has been ad­
vised by the State Comptroller that the levy of 
the latter m i l l i s unauthorised without a vote of 
the people. 

Section 3l*7»7$ as amended* seemingly indicates 
two distinct components of the levy: 

1, The tax that shall be levied at the 
rate voted not to exceed one m i l l , 
and i n addition 

2, The tax that may be levied for "erec­
tion and equipment" i n certain coun­

tie s not to exceed one m i l l , and for 
"improvement*, maintenance, and replace­
ments" not to exceed one mill* 

Th© construction and wording of the Section after 
the amendment by the Fifty-Sixth General Assembly 
seems to allow the levy of one m i l l for "erection 
and equipment" on the same basis as the levy for 
"improvement, maintenance, and replacements". The 
use of the word "may" i s new with the amendment 
and i n i t s ordinary meaning probably would confer 
discretion as to the levy to the Board of Hospital 
Trustees, To require a vote of the-people before 
the m i l l i n question may be levied seems to be i n 



Richard D» Mbrr - 2 ' November 10, 1959 • 

discord with the wording' of the statute and 
chapter. 

Our quest ion I Can Lucas County levy a 
m i l l for "erection and equipment" of the 
County Public Hospital under ectlon 3 ^ 7 . 7 
of the 1958 Code of Iowa, as amended, i n add­
i t i o n to the levy for service on the bonds1 

at the voted rate and the levy for "improve­
ment, maintenance9 and replacements"? 
In reply thereto, I advise as follows* 
The statute providing for county hospital levy i n section 

3 ^ 7 . 7 Code of Iowa 1958 provides as follows: 
"Tax Levy# If the hospital be established, 
the board of supervisors, at tho tirae of 
levying ordinary taxes, shall levy a tax 
at the rate voted not to exceed one m i l l ; 
and may levy one additional mill i n coun­
ties of twelve thousand population or less, 
i n any one year for the erection and equip­
ment thereof j and also a ta.x not to exceed 
one m i l l for the improvement, maintenance* 
and replacements of the hospital, as c e r t i ­
f i e d by the board of hospital trusteesj pro* 
vided, however, In counties having a popu­
lation of one hundred thirty-five thousand 
inhabitants or over* the levy for improve­
ments and maintenance of the hospital shall 
not exceed three and one-half mills i n any 
one year. The proceeds of such taxes shall 
constitute the county public hospital fund. 
Provided, however, that the board of trus­
tees of a county hospital of said county, 
where funds are available i n the county 
public hospital fund of said county which 
are unappropriated, may use such unappropri­
ated funds for erecting and equipping hospi­
t a l buildings and additions thereto without 
authority from the voters of said county," 

House F i l e 513 9 acts of the 5 6 t h G.A. amended the afore­
going designated 3 ^ 7 . 7 195*+ Code of l o i n , i n terms as follows* 

"SSCTloii 1 , Amend section three hundred 
forty-seven point seven ( 3 ^ 7 . 7 ) , 0 o d e 1 9 ? + , 
by Inserting after the word "mill" i n line 
four (*+•), a semi-colon^) and adding thereto. 



Hr. alehard D« I'Jorr -3- November 10, 1959. 
the following* "and sjay levy one additional 
mill i n counties of twelve thousand (12,000) 
population or less"* 

and Chapter 2 6 3 , Acts of the !?8th G« 4. further amended toe 
aforegoing numbered section i n the following tanner: 

"SECTion 1* Section throe hundred forty-seven 
point seven (2fr7»?l$ Cod© 1953* i s hereby amended 
by striking fro-.s l i n e five (5) thereof the word 
"twelve11 and inserting in l i o u thereof the word 
"seventeen"* 

so that section 3**7*7 insofar as applicable here, as thus 
amended provides now* 

"Tax Levy* If the hospital-be established* the 
board of supervisors, at the time of levying ordinary tases 
shall levy a tax at the rate voted not to exceed 
one mill?and may levy one additional m i l l i n counties 
taD'3e^niasei»'> thousand population or less* i n any one 
year for the erection and equipment thereof*" 
In a opinion-issued Oct* 26,. 1951, i t ms stated I 

"Eespectlng the county hospital budget for 1951* 
I would advise you-that*, insofar as original con-* 
structlon of the hospital i s concerned, It seems to 
ae, 

1* If the hospital has been constructed and 
equipped, a levy for erection and equipp­
ing i s unauthorised* 

2 * I f the hospital Is i n process of construe-
tlon or erection and equipping, a levy for 
erecting and equipping amy be authorised 
and allowable as part of a levy smde to 
service the bonds, i f such two levies do 
not exceed the maximum of a a d l l provided 
by section 3 ^ 7 * 7 , and the proceeds used only 
for such purposes. 

3 * After construction and equipping, 11' bonds 
have been authorised and issued for the pur* 
pose of purchasing a site for a county hos* 
p l t a l , and the construction and equipping 
thereof, a levy for servicing the bonds only 
i s authorised. A levy for equipping i s un­
authorised, 

h» &fter a hospital i s constructed and equipped* 
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the hospital trustees are limited to a levy " 
for maintenance. 

The levy for servicing bonds outstanding i s made 
pursuant to the provisions of Section 7»»2, Code 
1950." 

Thus use of the additional m i l l i s at the discretion 
of the hospital trustees, i n counties having a population 
of 17,000 or less, and by explanation attached to f i l e 513 

i n terms fer^use >as' 3 f o i l ows: 
"Under the statute the county can vote not 
to exceed $200?000 for a county hospital, 
but they are limited to a levy of one m i l l 
to r e t i r e said bonds and interest, and i n 
the smaller counties with their low valua­
tion one mil l i s not sufficient to r e t i r e 
the bonds within 20 years. It Is, therefore, 
necessary to increase the permissive millage 
rate i n order to issue the maximum amount of 
bonds allowed," 

Therefore, i n your county*, such additional one m i l l levy 
may be made, but i t s use i s limited to servicing bonds issued 
for erection and equipping the hospital. 

Yours very truly, 

OSCAR STRAUSS 
F i r s t Assistant Attorney General 

0 S / 3 



ACBICULTUREt/Qplological Products j Permltail^One must have a permit to s e l l 
biological products, whether serum or virus only or both. 

fasales t o Permittees;- Chapter l i t 3 , Acts of 58th General Assembly 
governs only virulent virus sales to permittees, 

November 12, 1959 * * / " ' 

Honorable Clyde Spry 
Secretary of Agriculture 
State House 
L O C A L 

Attention! A. L. Sundberg, D.V.M. 
Dear Dr. Sundbergt 

Receipt i s acknowledged of your l e t t e r of November 6 i n which 
you make reference to the following Inquiry submitted to your office 
by a r e t a i l e r , 

"May I s e l l just the Anti-hog cholera serum alone to 
people 'without a permit? Does the law governing sales 
to permit holders cover only the soiling of virulent 
virus alone or i n combination with the serum?'* 

The above request involves two questions. The f i r s t question 
pertains to Section 166.3 and 166.1(1) which are set out below. 

Section 166,3, Iowa Code 1 9 5 8 , states: 
"Every person* before engaging as a manufacturer of, 
or dealer i n , biological products shall obtain from 
the department of agriculture a permit for that pur­
pose and shall be required to have a separate permit 
for each place of business^ 

Section 166.1(1), Iowa Code 195>8, defines biological products? 
"The words "biological products" sha l l include and be 
deemed to embrace only anti-hog-cholera serum and 
viruses which are either virulent or nonviruleni; 
alive or dead," 

Section 166.3, supra, states the requirements when a permit 
must be obtained. 

i ,4 i 

<T4 ̂  j // 



Honorable Clyde Spry 

Section l66,j|;i*), supra, defines b i o l o g i c a l products. In r e ­
f e r r i n g to t h i s s e c t i o n i t w i l l be observed that the d e f i n i t i o n embraces 
serum and viruses. 

The w<ard *and* being a conjunction, Indicates that*seru» and 
viruses", may bo construed a b i o l o g i c a l product. Independent of the 
other. 

therefore, i n view of the above, a permit i s necessary even 
where serum alone i s so l d . 

Turning now to the second question, Chapter l l * 3 , 58th General 
Assembly, which repealed Section 166.16, Iowa Code l ? 5 8 t statest 

"Ho person s h a l l a e l l ^ d i s t r i b u t e , use, or o f f e r to s e l l , 
d i s t r i b u t e , or use v i r u l e n t blood or virus from cholera-
infected hogs except f o r one or more of the following 
purposesi ' :' - • ••••'< 

a. f o r the purpose o f i n t e r s t a t e or foreign shipment 
of such blood or v i r u s j 

b. f o r the purpose of research at any b l o l o g i o a l labora­
t o r y or by any manufacturer o f b i o l o g i c a l products; 

c. f o r the purpose of t e s t i n g b i o l o g i o a l products by any 
governmental authority or by any manufacturer of b i o ­
l o g i c a l products. 

d. f o r the purpose o f manufacturing any b i o l o g i c a l prodncta 
or for the purpose of producing lannin* hogs to be used i n 
the production of bog ob^lera serum. 

e. f o r use i n case o f outbreak* of hog cholera, which r e ­
quire the use of v i r u l e n t blood or v i r u s , when such 
outbreaks exist as determined by the supervisor of the 
jioara Teteriaary m&Loim diagnostic laboratory, dispart-
nent of veterinary aedieifte. Jew* S t a t * College, th« 
department of agriculture s h a l l forthwith Approve, tho 

• 8ale of v i r u l e n t blood or v i r u s to thote persons e n t i t l e d 
- to use said v i r u l e n t blood or v i r u s including those persons 

who are holders of - t a l l d unrevoked w r i t t e n permita to 
administer the same.9 



Honorable Clyde Spry 

this chapter speoifioally states that virulent blood or virus 
may be gold only to holders of permita to adiainiater the same, or 
persons entitled to use the same and, also, for %faat purpos|i th« 
virulent blood or virus may be sold. 

H3«rura° is excluded from this chapter* the effect being that 
this chapter governs only tbs selling of virulent virus alone. 

It should be noted however, that when the virus and the serum 
are both requested from a purchaser, that the purchaser -then nmat be, 
one entitled to use or a permittee entitled to adininister, the virus. 

tours very truly, 

ASSISTANT ATTCHMY OENEHAL 



TOWNSHIPS: Po wer s -- t h e p o w e r t o c o n d e m n a s i t e f o r a c o m ­
m u n i t y c e n t e r u n d e r c o d e s e c t i o n 3 5 9 • 2 8 an d t o l e v y a t a x 
f o r a t o w n s h i p h a l l u n d e r c o d e c h a p t e r 3^0 u p o n v o t e o f t h e 
e l e c t o r s may be e x e r c i s e d c o n c u r r e n t l y w h e r e , i n f a c t , t h e 
p r e m i s e s a c q u i r e d c a n be a n d a r e i n t e n d e d t o s e r v e b o t h f u n c t i o n s 
w i t h n e i t h e r i n t e r f e r i n g w i t h , d e t r a c t i n g f r o m n o r i n c r e a s i n g . . \ 
t h e c o s t o f t h e o t h e r . f£Ut&**£ Jf€*lA>, &,^^v 

N o v e m b e r 5, 1 9 5 9 S~?~//~/7 

Mr. R i c h a r d D. M Q r r 
L u c a s C o u n t y A t t o r n e y 
C h a r i t o n , I o w a 

Dea r Mr. Mo r r : 

R e c e i p t i s a c k n o w l e d g e d o f y o u r l e t t e r o f N o v e m b e r h 
a s f o 1 l o w s : 

" Y o u r o p i n i o n on t h e f o l l o w i n g m a t t e r i s r e s p e c t ­
f u l l y r e q u e s t e d : 

" T h e v o t e r s o f B e n t o n T o w n s h i p , i n L u c a s C o u n t y , 
h a v e a d o p t e d t h e p r o p o s i t i o n t o l e v y a t a x f o r t h e 
e r e c t i o n o f a p u b l i c h a l l . L o c a t e d w i t h i n t h e T o w n s h i p 
i s a s c h o o 1 h o u s e no l o n g e r u s e d f o r s c h o o l p u r p o s e s 
d u e t o t h e e s t a b l i s h m e n t o f a c o m m u n i t y s c h o o l d i s t r i c t . 
T h e T o v / n s h i p T r u s t e e s , s i n c e a s t a t u t o r y r e v e r s i o n , a s 
p r o v i d e d i n S e c t i o n 2 9 7 - l 5 o f t h e 1 9 5 8 C o d e o f I o w a , i s 
i n v o l v e d , a r e d e s i r o u s o f a c o n d e m n a t i o n p r o c e e d i n g t o 
o b t a i n t i t l e t o b o t h b u i l d i n g a n d l a n d . C h a p t e r 3^0 o f 
t h e 1 9 5 8 C o d e o f I o w a u s e s a s w o r d s o f a c q u i s i t i o n , 
" p u r c h a s e " a n d " b y g i f t " , w h e r e a s S e c t i o n 3 5 9 - 2 8 i n d i c a t e s 
t h a t t h e t r u s t e e s a r e ". . . e m p o w e r e d t o c o n d e m n , o r 
p u r c h a s e a n d p a y f o r o u t o f t h e g e n e r a l f u n d , o r t h e 
s p e c i f i c f u n d v o t e d f o r s u c h p u r p o s e . . ." T h i s s e c t i o n 
t h e n m a k e s r e f e r e n c e t o a c o m m u n i t y c e n t e r " . I t w o u l d 
s e e m t h a t C h a p t e r s 3 5 9 a n d 3 & 0 t o g e t h e r w o u l d g i v e t h e 
t r u s t e e s p o w e r t o c o n d e m n i n t h i s s i t u a t i o n , a n d t h a t 
" c o m m u n i t y C e n t e r " a s u s e d i n S e c t i o n 35? . 2 8 , f o r p u r ­
p o s e s r e l a t i v e t h e r e t o , w o u l d a l s o mean " p u b l i c h a l l " 
a s f o u n d i n C h a p t e r 3^0'. 

" O u r q u e s t i o n : 

" C a n T o w n s h i p T r u s t e e s , a f t e r t h e e l e c t o r s h a v e 
a d o p t e d t h e p r o p o s i t i o n t o l e v y a t a x f o r t h e e r e c t i o n 
o f a p u b l i c h a l l , a c q u i r e by c o n d e m n a t i o n t h e s i t e a n d 

- b u i l d i n g f o r t h e " p u b 1 i c , h a l 1 " a s c o n t e m p l a t e d by 
C h a p t e r 3 6 0 o f t h e 1 9 5 8 C o d e o f I o w a ? " 



M r . R i c h a r d D. M o r r - 2 - N o v e m b e r 5, 1 9 5 9 

C o d e s e c t i o n 3 5 9 ' 2 8 i s t h e o n l y s t a t u t o r y p r o v i s i o n 
c o n f e r r i n g p o w e r t o e m i n e n t d o m a i n u p o n t o w n s h i p s . I t p r o ­
v i d e s a s f o l l o w s : 

" C o n d e m n a t i o n . T h e t o w n s h i p t r u s t e e s a r e h e r e b y 
e m p o w e r e d t o c o n d e m n , o r p u r c h a s e a n d p a y f o r o u t o f 
t h e g e n e r a l f u n d , o r t h e s p e c i f i c f u n d v o t e d f o r s u c h 
p u r p o s e , a n d e n t e r u p o n a n d t a k e , a n y l a n d s w i t h i n t h e 
t e r r i t o r i a l l i m i t s o f s u c h t o w n s h i p f o r t h e u s e o f 
c e m e t e r i e s , a c o m m u n i t y c e n t e r o r j u v e n i l e p l a y g r o u n d s , 
i n t h e same m a n n e r a s i s now p r o v i d e d f o r c i t i e s a n d 
t o w n s . " 

A s i s p o i n t e d o u t i n t h e e n c l o s e d o p i n i o n , d a t e d A u g u s t 
2 6 , 1 9 5 9 ? no p o w e r t o c o n d e m n a s i t e f o r a t o w n s h i p h a l l i s . 
c o n f e r r e d a n y w h e r e i n t h e C o d e . 

H o w e v e r , a s y o u p o i n t o u t , t o w n s h i p s h a v e power, u n d e r t h e 
q u o t e d s e c t i o n t o c o n d e m n , f o r a c o m m u n i t y c e n t e r a n d , p u r s u a n t 
t o v o t e o f t h e p e o p l e , t o t a x f o r a t o w n s h i p h a l l . 

I t h e r e f o r e a g r e e w i t h y o u r c o n c l u s i o n t h a t t h e p o w e r s 
may be e x e r c i s e d c o n c u r r e n t l y w h e r e , i n f a c t , t h e b u i l d i n g a n d 
g r o u n d s c o n s t r u c t e d a n d a c q u i r e d p u r s u a n t t o s u c h e x e r c i s e c a n 
be a n d a r e i n t e n d e d t o be u t i l i z e d a s b o t h t o w n s h i p h a l l a n d 
c o m m u n i t y c e n t e r i n oc i r cum s t an c e s w h e r e n e i t h e r f u n c t i o n . w i l l 
d e t r a c t f r o m , i n t e r f e r e w i t h n o r i n c r e a s e t h e e x p e n s e o f t h e 
o t h e r . 

V e r y t r u l y y o u r s , 

LEONARD C. A B E L S 
A s s i s t a n t A t t o r n e y G e n e r a l 

L C A : b 1 
E n c l . L t r Opn 8 - 2 6 - 5 9 , 

A b e l s t o B u c f o h e i t , 
F a y e t t e C o , A t t y , 



TOWNSHIPS: Funds, l i t i g a t i o n — where township i s entirely-
absorbed into other townships,disposition of fluids cannot be 
accomplished by courts. Duties of county attorney depend on 
population of county. (^iy^gtU^} i; JJUA^. J^^-W £i<, $d?Lt * j 
////7/si) #sr-f/~/f f 

November 1 7 , 1 9 5 9 . 

tfr* Martin D. Loir, 
Scott County Attorney, 
davenport, Iowa* 
ATTENTION* Mr» reward N. tfehr, Assistant County Attorney 
Dear Sir * 

Receipt i s acknowledged of your letter of October 1 s t 

as follows* 
"Davenport Township i n Scott County has for 

several years, through i t s Trustees, levied taxes 
for f i r e equipment pursuant to Section 359*̂ 3 of 
the God© of iowa (1958). 

"A Substantial part of this Township has bean 
annexed to the Gity of Davenport and there i s so 
l i t t l e l e f t that a re&istricting Is contemplated* 
A portion of tills Township w i l l go into one town­
ship and the remaining portion w i l l go into another 
township. There i s better than $5,000.00 i n th© 
Fire Equipment Fund and'a problem arises as to what 
w i l l bo the legal disposition of this fund* % ques­
tion ias what i s to be done with the Fire Equipiaent 
Fund when a Township i s abolished and absorbed into 
two other existing Townships? 

"Another problem revolves around the Davenport 
Township Trustees. They are presently negotiating 
with the City of Davenport for f i r e protection and 
are also negotiating with other township trustees 
as v/ell as volunteer f i r e departments for possible 
f i r e protection, at least u n t i l Davenport Township 
becomes a part of other Townships* Among the legal 
problems confronting the Township Trustees are the 
termination of a contract for the present f i r e pro­
tection received i n that township* % additional 
question then, relates to whether the Township Trus­
tees may employ and pay legal counsel for handling 
these matters or whether the sole services of the 
County Attorney are to be used*" 

X aia of the opinion that the matter of collecting and 
disposing of taxes i s wholly a legislafive matter, and the 



m. Wxtln D. Leir , 2 - Hovember 1 7 , 1 9 5 9 . 

courts would have no authority to make a distribution thereof. 
See God© sections 359«26 and 359«27 for disposition of town­
ship funds undisposed of by reason of change i n law. 

The answer to your second question i s somewhat easier. 
It depends upon the population of the county. The question 
has been discussed i n great detail i n opinions annotated under 
Code sections 3 5 9 . 1 8 and 359«19» I.C.A, In particular, see 
19*K> Report of the Attorney General, pages 327 and l+26j 1932 

Report 5 page Ih and 19**2 Report, page 197 • In general, i t 
seems the county attorney i s required to perform a l l of the 
legal services needed by township trustees i n counties of less 
than twenty-five thousand population and a l l such services ex­
cept where the trustees are made parties i n l i t i g a t i o n i n coun­
ties of greater population* 

Very truly yours?, 

OSCAR STRAUSS 
Fi r s t Assistant Attorney General 

03/B 



INSURANCES C r e d i t unions, — group l i f e p o l i c y — " ^ h o group l i f e 
c o n t r a c t s e n t e r e d i n t o between CUNA Mutual and Iowa c r e d i t u n i o n s 
conform to the p r o v i s i o n s o f Code s e c t i o n 5 0 9«l ( 2 f ) . (£i/)-&lo 

November 19, 1959 

The Honorable W i l l i am E. Timmona 
Commissioner o f Insurance 
L O C H 

A t t n * vJ» S i dney P h i l l i p s , A c t u a r y 

Dear Commissioners 

I am i n r e c e i p t o f t h e f i l e r e c e n t l y s u b m i t t e d by 
y o u r o f f i c e r e l a t i v e t o Group U f a Insurance C o n t r a c t s 
e n t e r e d i n t o between the CUNA Mutual Insurance S o c i e t y 
and v a r i o u s Iowa c r e d i t u n i o n s i n s u r i n g the l i v e s o f the 
members o f such c r e d i t u n i o n s i n an amount eq u a l to t h e 
d e p o s i t b a l a n c e i n the share account o f each member but 
not t o exceed $1000 per^member. The q u e s t i o n seems t o be 
whether or not th© s a i d i n s u r a n c e i s w i t h i n th© meaning 
o f Cod© c h a p t e r 5 0 9 , s e c t i o n 5 0 9 . 1 ( 2 f ) o f which p r o v i d e s 
as f o l l o w s . 

"No p o l i c y o f group l i f e , a c c i d e n t o r h e a l t h 
i n s u r a n c e s h a l l be d e l i v e r e d i n t h i s e t a t e u n l e s s 
i t conforms t o one o f t h e f o l l o w i n g d e s c r i p t i o n s * 

" 2 . A p o l i c y i s s u e d t o anyone o f the f o l l o w i n g 
t o be c o n s i d e r e d t h e p o l i c y h o l d e r ! * * * * * * * * * * * * 

" f . A common p r i n c i p a l o f any group o f 
p e r s o n s s i m i l a r l y engaged^between whom t h e r e 
e x i s t s a c o n t r a c t u a l r e l a t i o n s h i p , t o i n s u r e the 
members o f such g r o u p * " 

C r e d i t u n i o n s e x i s t i n Iowa by a u t h o r i t y o f Cod© 
c h a p t e r 533 and are d e f i n e d i n s e c t i o n 533»1 as f o l l o w s : 

"A c r e d i t u n i o n i s hereby d e f i n e d as a c o ­
o p e r a t i v e , n o n p r o f i t a s s o c i a t i o n , i n c o r p o r a t e d 

- w i t h i n t h e p r o v i s i o n s o f t h i s c h a p t e r f o r t h e 
purpose o f c r e a t i n g a s o u r c e o f c r e d i t a t a f a i r 
and r e a s o n a b l e r a t e o f i n t e r e s t , o f e n c o u r a g i n g 
h a b i t s o f t h r i f t among i t s members and o f p r o v i d i n g 
t h e o p p o r t u n i t y f o r p e o p l e t o use and c o n t r o l t h e i r 
s a v i n g s f o r t h e i r mutual b e n e f i t . " 



Tho Honorable W i l l i a m E. Timmons - 2 - November 1 9 , 1959 

Thus, c r e d i t u n i o n s have c o r p o r a t e e n t i t y . D e t e r m i n a t i o n 
whether o r not such e n t i t y has a l l o f th© c h a r a c t e r i s t i c s 
d e s c r i b e d i n Code s e c t i o n 5 0 9 . 1 ( 2 f ) w i l l f u r n i s h the answer 
to your q u e s t i o n . A d d r e s s i n g o u r s e l v e s to t h a t d e t e r m i n a t i o n * 
the f i r s t i t e m t o be determined i s whether a c r e d i t u n i o n can 
p r o p e r l y be r e f e r r e d to a s , "a common p r i n c i p a l " . C e r t a i n l y 
c r e d i t u n i o n s have some r e l a t i o n t o a group o f p e r s o n s , i . e . , 
the members, but can i t be p r o p e r l y c a l l e d a " p r i n c i p a l " ? 
A " p r i n c i p a l " has been d e f i n e d a s , "the p e r s o n upon whom the 
p r i m a r y o b l i g a t i o n r e s t s " . 50 C. J . 13$ Benson v. A l l e m a n . 
220 Iowa 7 3 1 , 263 N. 9. 305* 33 ». & P. 5 7 9 . I t has bean h e l d 
t h a t a b r o k e r p u r c h a s i n g s t o c k f o r a customer i s i n l e g a l 
e f f e c t a " p r i n c i p a l " , Boehm v. G r a n d e r . ^2 M. Y. S. 2d 2*+6, 
l 8 l M i s c . 6 8 0 . 

S i n c e a c r e d i t u n i o n has a p r i m a r y o b l i g a t i o n t o i t s 
members to s a f e g u a r d t h e i r s a v i n g s w h i c h , i n e f f e c t , the p u r ­
chase o f t h e i n s u r a n c e i n q u e s t i o n a i d s ; and i n view o f t h e 
a n a l o g y between p u r c h a s i n g s t o c k i n t h e New York case abOve-
quoted and p u r c h a s i n g i n s u r a n c e i n the i n s t a n t m a t t e r , i t 
appears to do no v i o l e n c e t o t h e word " p r i n c i p a l " to c o n s i d e r 
a c r e d i t u n i o n as "a common p r i n c i p a l " o f i t s members. 

The n e x t f a c e t i s whether the members c o n s t i t u t e "a group 
of p e r s o n s s i m i l a r l y engaged". The answer to t h i s appears 
f u r n i s h e d by God© s e c t i o n 533*5 which p r o v i d e s i n p e r t i n e n t 
p a r t s 

" C r e d i t u n i o n o r g a n i z a t i o n s h a l l be l i m i t e d to 
g roups h a v i n g a common bond o f o c c u p a t i o n o r a s s o c i a t i o n 
or t o groups w i t h i n a w e l l - d e f i n e d n e i g h b o r h o o d , 
community o r r u r a l d i s t r i c t . ' * 

Code s e c t i o n 5 3 3 * 1 ( 7 ) f u r t h e r p r o v i d e s t h a t i 

" I n o r d e r to s i m p l i f y t h e o r g a n i z a t i o n o f c r e d i t 
u n i o n s , tho s u p e r i n t e n d e n t o f b a n k i n g * • • s h a l l cause 
t o be p r e p a r e d an approved form o f a r t i c l e s o f i n c o r ­
p o r a t i o n and a form o f bylaws . . . " 

T u r n i n g to a s e t o f c r e d i t u n i o n b y l a w s , i t i s n o t e d t h a t 
they are c o n t a i n e d i n a s t a n d a r d p r i n t e d b o o k l e t d e s i g n e d f o r 
use by a l l c r e d i t u n i o n s and c o n t a i n i n g b l a n k l i n e s a t approp­
r i a t e p l a c e s f o r i n s e r t i o n o f i n f o r m a t i o n n e c e s s a r y t o adapt 
them- t o a s p e c i f i c c r e d i t u n i o n * A r t i c l e V, s e c t i o n 1, o f the 
a f o r e s a i d c r e d i t u n i o n bylaws provides;! 

"Membership o f t h i s c r e d i t u n i o n s h a l l c o n s i s t 
o f and be l i m i t e d to " 



The Honorable W i l l i a m E. Timmons - 3 - November 19, 1959 

In t h e p a r t i c u l a r s e t a t hand, t h a t o f t h e S t a t e Employees 
C r e d i t U n i o n , th e b l a n k l i n e has been f i l l e d as f o l l o w s ! 

. » employees o f the S t a t e o f Iowa ( e x c e p t t h o s e 
employed i n e d u c a t i o n a l , p e n a l , h o s p i t a l , and mental 
i n s t i t u t i o n s and by t h e Iowa Highway Commission) and 
members o f t h e immediate f a m i l i e s o f such p e r s o n s . " 

In view o f the membership p r o v i s i o n o f Code s e c t i o n 533*5 as 
i l l u s t r a t e d by t h e quoted a c t u a l example o f a set o f c r e d i t 
u n i o n b y l a w s , I am o f t h e o p i n i o n t h a t c r e d i t union members 
are a "group o f p e r s o n s s i m i l a r l y engaged" w i t h i n the meaning 
of Code s e c t i o n 5 0 9 * l ( 2 f ) . 

The n e x t f a c e t o f t h e problem i s whether c r e d i t u n i o n 
members a r e a group o f p e r s o n s "between whom t h e r e e x i s t s a 
c o n t r a c t u a l r e l a t i o n s h i p " . R e f e r r i n g a g a i n to Code s e c t i o n 
5 3 3 * 5 , we f i n d i 

" C r e d i t u n i o n membership s h a l l c o n s i s t o f t h e 
i n c o r p o r a t o r s and such o t h e r p e r s o n s as may be e l e c t e d 
t o membership and s u b s c r i b e f o r a t l e a s t one s h a r e , pay 
t h e i n s t a l l m e n t t h e r e o n and t h e e n t r a n c e ^ f e e . " 

R e f e r r i n g f u r t h e r to A r t i c l e V o f t h e s t a n d a r d b y l a w s , i t 
a ppears t h a t one who becomes a member o f a c r e d i t u n i o n makes 
an a p p l i c a t i o n , pays a f e e , and i f e l e c t e d to membership g a i n s 
c e r t a i n r i g h t s and p r i v i l e g e s i n c l u d i n g t h e r i g h t to a t t e n d and 
v o t e at t h e annual m e e t i n g . I am, t h e r e f o r e , of the o p i n i o n 
t h a t s i n c e t h e elements o f m u t u a l i t y , c o n s i d e r a t i o n , competent 
p a r t i e s ( q u a l i f i c a t i o n as member©) and l a w f u l s u b j e c t m a t t e r are 
p r e s e n t i n t h e a c t o f becoming a member o f & c r e d i t u n i o n , 
members o f a c r e d i t u n i o n compose a group "between whom t h e r e 
e x i s t s a c o n t r a c t u a l r e l a t i o n s h i p " f o r p u r p o s e s o f Coda s e c t i o n 
5 0 9 . 1 ( 2 f ) . 

I t i s to be n o t e d t h a t i n s u b s e c t i o n 2 f t h e comma pr e c e d e s 
the p h r a s e , " t o i n s u r e t h e members o f such group" t h e r e b y making 
i t r e f e r t o "A p o l i c y i s s u e d t o * * • a common p r i n c i p a l • • * w» 
r a t h e r than t o the " c o n t r a c t u a l r e l a t i o n s h i p " between the members 
of th e group* 

S i n c e c r e d i t u n i o n s as c o n s t i t u t e d under the p r o v i s i o n s o f 
Code c h a p t e r 533 t h u s appear t o f a l l w i t h i n the meaning o f Code 
Beet i o n 5 0 9 * I ( 2 f ) , I am o f t h e o p i n i o n t h a t t h e p o l i c y i n q u e s t i o n 
q u a l i f i e s as a l a w f u l and p r o p e r l y i s s u e d p o l i c y o f group 
i n s u r a n c e w i t h i n t h e meaning o f Code c h a p t e r 509* 

Very t r u l y y o u r s , 

LCA:bl 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 



7/,-. M+7A j 
CITIES AND TOWNS; ' J " 

C i v i l S e r v i c e Commission A u t h o r i t y to a b o l i s h c i v i l s e r v i c e 
cotTtnii s s i o n Is l i m i t e d to c i t i e s h a v i n g a p o p u l a t i o n o f l e s s than 8000 

November 20, I £59 

Honorable John M„ Nauyhton 

Box 263 

S e r g e a n t B l u f f , Iowa 

Dear S i r : 

R e f e r e n c e Is h e r e i n made t o your re q u e s t f o r 

o p i n i o n as t o whether the c i v i l s e r v i c e cams i s s i o n o f S i o u x 

C i t y c o u l d be a b o l i s h e d under the a u t h o r i t y of House F i l e 56, 

5 8 t h General Assembly. 

|r* r e p l y t h e r e t o , I would a d v i s e as f o l l o w s ; 

I n s o f a r as House F i l e 56, 5 8 t h G,A., has 

p e r t i n e n c y t o t h i s q u e s t i o n , S e c t i o n X t h e r e o f , as i t was 

I n t r o d u c e d , p r o v i d e s th© f o l l o w i n g : 

' S e c t i o n K S e c t i o n t h r e e hundred s i x t y - f i v e p o i n t 
t h r e e ( 3 6 5 * 3 ) , Code 1958, Is h e r e b y amended by a d d i n g 
t h e r e t o the f o l l o w i n g p a r a g r a p h : 

•Whenever the c i t y c o u n c i l a p p o i n t s a commission, 
i t may, by o r d i n a n c e , a b o l i s h i t , and the commis­
s i o n s h a l l s t a n d a b o l i s h e d s i x t y (60) days from 
the d a t e o f the o r d i n a n c e and the powers end d u t i e s 
o f the commission s h a l l r e v e r t t o t h e c i t y c o u n c i l * * ' 1 

S e c t i o n 365.3, Code 1958, which the f o r e g o i n g 

s e c t i o n was amending by a d d i t i o n t h e r e t o , p r o v i d e s the f o l l o w -

"365.3 O p t i o n a l appointment o f commission. In 
c f t t e s h a v i n g a p o p u l a t i o n o f l e s s than e i g h t thousand, 
the c i t y c o u n c i l may, by o r d i n a n c e , adopt the p r o v i s i o n s 
o f t h i s c h a p t e r In which case i t s h a l l e i t h e r a p p o i n t 
such commission o r p r o v i d e , by o r d i n a n c e , f o r the e x e r ­
c i s e o f the powers and performance o f the d u t i e s o f the 
conTOIssion by the c o u n c i 1 . Where th£ c i t y c o u n c i I exe r * 
c i s e s the powers o f the commi s s l o n the -"term 'commission' 
as used In t h i s c h a p t e r s h a l l mean the c i ty counc 11 .'* 



Hon- John M. Naughton 2- November 20, \3S3 

I f the f o r e g o i n g S e c t i o n I o f House F i l e 56 had 

.ean adopted i n the terms s e t out In the b i l l , S e c t i o n 365.3, 

Code 1958. as thus amended would have p r o v i d e d the f o l l o w i n g : 

365-3 O p t i o n a l appointment o f commission. In c i t i e s 
h a v i n g a p o p u l a t i o n of l e s s tnan e i g h t thousand, the c i t y 
c o u n c i l may, by o r d i n a n c e , adopt the p r o v i s i o n s o f t h i s 

c h a p t e r i n which case i t s h a l l e i t h e r a p p o i n t such com­
m i s s i o n o r p r o v i d e , by o r d i n a n c e , f o r the e x e r c i s e o f the 
powers and performance o f the d u t i e s of the commission 
by the c o u n c i l . Where the c i t y c o u n c i l e x e r c i s e s the 
powers o f the commission the term k»commi ss i o n " as used 
i n t h i s c h a p t e r s h a l l mean the c i t y c o u n c i l . Whenever 
the c i t y c o u n c i l a p p o i n t s a commission, I t may, by o r ­
d i n a n c e , a b o l i s h i t , and the commission s h a l l s t a n d a b o l ­
i s h e d s i x t y (60) days from the date o f the o r d i n a n c e and 
the powers and d u t i e s o f the commission s h a l l r e v e r t t o 
the c i t y c o u n c i 1 . 

And as thus a p p e a r i n g , the answer t o your q u e s t i o n would have 

been i n the n e g a t i v e ; the power to a b o l i s h such commission was 

l i m i t e d by i t s terms t o c i t i e s h a v i n g a p o p u l a t i o n o f l e s s than 

8000. However, the House o f R e p r e s e n t a t i v e s , i n the c o n s i d e r a ­

t i o n o f House F i l e #56, adopted the f o l l o w i n g amendment: 

"Amend s e c t i o n one ( 1 ) , l i n e e i g h t ( 8 ) , b y / s t r i k i n g 
the p e r i o d and q u o t a t i o n marks and a d d i n g t h e r e t o the 
f o l l o w i n g : 'except whenever a c i t y h a v i n g a p o p u l a t i o n 
o f l e s s than e i g h t thousand (8,000) p r o v i d e s f o r the ap­
pointment o f a c i v i l s e r v i c e commission, i t may by o r ­
d i n a n c e a b o l i s h such o f f i c e , but s a i d o r d i n a n c e s h a l l 
not take a f f e c t u n t i l i t has been s u b m i t t e d t o the v o t e r s 
a t a r e g u l a r m u n i c i p a l e l e c t i o n and approved by a m a j o r i t y 
of the v o t e r s a t such e l e c t i o n . The o r d i n a n c e s h a l l be 
p u b l i s h e d once each week f o r two (2) c o n s e c u t i v e weeks 
p r e c e d i n g the d a t e o f s a i d e l e c t i o n i n a newspaper pub­
l i s h e d i n and h a v i n g a g e n e r a l c i r c u l a t i o n i n s a i d c i t y 
o r town, In the event t h e r e i s no newspaper p u b l i s h e d 
i n such c i t y , p u b l i c a t i o n may be made i n any newspaper 
h a v i n g g e n e r a l c i r c u l a t i o n i n the county." 

(See J o u r n a l o f the House, page *H1.) and S e c t i o n 1 o f Chapter 
273i A c t s o f the 5 8 t h General Assembly became the law and ap­
p e a r s as f o l l o w s : 



Hon. John M Naughton -3- Noven.be r 20, 

" S e c t i o n 1. S e c t i o n t h r e e hundred s i x t y - f i v e p o i n t 
t h r e e (365-3) Code 1958, i s hereby amended by a d d i n g 
t h e r e t o the f o l l o w i n g p a r a g r a p h : 

'Whenever the c i t y c o u n c i l a p p o i n t s a commission, 
i t may, by o r d i n a n c e , a b o l i s h i t , and the commission 
s h a l l s t a n d a b o l i s h e d s i x t y (60) days from the d a t e 
o f the o r d i n a n c e and the powers and d u t i e s o f the 
commission s h a l i r e v e r t t o tne c i t y c o u n c i l e x c e p t 
whenever a c i t y h a v i n g a p o p u l a t i o n o f l e s s than 
e i g h t thousand (8000) p r o v i d e s f o r the appointment 
o f a c i v i l s e r v i c e commission, i t may by o r d i n a n c e 
a b o l i s h such o f f i c e , but s a i d o r d i n a n c e s h a l l not 
take e f f e c t u n t i l i t has been s u b m i t t e d t o the v o t e r s 
a t a r e g u l a r m u n i c i p a l e l e c t i o n and approved by a 
m a j o r i t y o f the v o t e r s a t such e l e c t i o n . The o r d i n a n c e 
s h a l l be p u b l i s h e d once each week f o r two (2) consecu­
t i v e weeks p r e c e d i n g the date o f s a i d e l e c t i o n i n a 
newspaper p u b l i s h e d i n and h a v i n g a g e n e r a l c i r c u l a ­
t i o n i n s a i d c i t y o r town. In the e vent t h e r e i s no 
newspaper p u b l i s h e d i n such c i t y , p u b l i c a t i o n may be 
made i n any newspaper h a v i n g g e n e r a l c i r c u l a t i o n i n 
the county . 1 1 1 

From the f o r e g o i n g I am o f the o p i n i o n t h a t 

a b o l i s h m e n t o f the c i v i l s e r v i c e commission Is a u t h o r i z e d o b i y 

i n c i t i e s h a v i n g l e s s than e i g h t thousand p o p u l a t i o n . T h i s 

c o n c l u s i o n Is f o r t i f i e d by the f a c t t h a t appointment o f a 

c i v i l s e r v i c e commission i n . c i t i e s o t h e r than l e s s than 

e i g h t thousand p o p u l a t i o n i s the power o f the mayor w i t h the 

a p p r o v a l o f the c o u n c i l , and not by the c i t y c o u n c i l . See 

S e c t i o n 365.1, Code 1953. 

Yours v e r y t r u l y , 

OS mirth2* 

OSCAR STRAUSS 

F i r s t A s s i s t a n t A t t o r n e y General 

http://Noven.be


SCHOOLS? Di r e c t o r s — V a c a n c i e s on t h e e n t i r e s c h o o l board 
would e x i s t i f none o f the d i r e c t o r s were p r o p e r l y q u a l i f i e d 
under s e c t i o n 277*28 or Chapter 7 8 ; Quo warranto i s the pr o p e r 
procedure a g a i n s t a de f a c t o board o f d i r e c t o r s . /J^^t^et^t^o & 

November 2 0 , 1959 

Ur, C h a r l e s K i n g 
M a r s h a l l County A t t o r n e y 
M a r s h a l l town, Iowa 

D^or Mr. K i n g : 

T h i s w i l l acknowledge r e c e i p t o f your l e t t e r o f 
September 29 i n which you s t a t e ? 

"At th<a sohool e l e c t i o n h e l d on t h e 2nd Monday 
i n March, 1 9 5 9 , a Mr. C a r l B o n i e r was e l e c t e d aa a 
d i r e c t o r o f the s c h o o l b o a r d , and he a t t e n d e d the 
o r g a n i s a t i o n meeting o f the board h e l d on t h e 3 r d 
Monday o f March, 1959, a t which t i m e the o a t h o f 
o f f i c e was a d m i n i s t e r e d t o him by Mr, E a r l E. H a l l , 
who was t h e s u p e r i n t e n d e n t o f school© o f the Liscomb 
s c h o o l d i s t r i c t . S e c t i o n 277* 2 8 o f t h e 1958 Code o f 
Iowa, p r o v i d e s i n p a r t t h a t t h e o a t h o f o f f i c a 'may 
be a d m i n i s t e r e d by any q u a l i f i e d member o f t h e b o a r d , 
t h e s e c r e t a r y o f t h e b o a r d , or t h e county s u p e r i n t e n d e n t 
o f s c h o o l s . * . ' . And as t o the time o f t a k i n g the o a t h 
t h e s t a t u t e p r o v i d e s t h a t i t s h a l l be tak e n 'on o r 
b e f o r e t h e ti m e s a t f o r t h e o r g a n i z a t i o n m e e t i n g o f th© 
board t h e 3 r d Sfonday i n Starch..,» 1 am inf o r m e d t h a t 
f o r some y e a r s now i t has been t h e custom i n t h i s 
p a r t i c u l a r s c h o o l d i s t r i c t t o have t h e o a t h a d m i n i s t e r e d 
by t h e s u p e r i n t e n d e n t o f s c h o o l s o f the d i s t r i c t * For 
th e p u r p o s e s o f t h i s l e t t e r , l e t us assume t h a t a l l f i v e 
members o f t h e board o f d i r e c t o r s o f t h i s d i s t r i c t as 
p r e s e n t l y c o n s t i t u t e d were a d m i n i s t e r e d t h e oat h o f 
o f f i c e by t h e s u p e r i n t e n d e n t o f s c h o o l s o f t h e s c h o o l 
d i s t r i c t . Mr. B o n i e r and the o t h e r f o u r members o f the 
board o f d i r e c t o r s have be»n s e r v i n g as such and con ­
d u c t i n g t h e b u s i n e s s o f the s c h o o l d i s t r i c t ever s i n c e 
t h e y were e l e c t e d and a d m i n i s t e r e d the o a t h , as above 
s t a t e d . 

"Based upon the f o r e g o i n g I s h o u l d l i k e t o submit 
t h e f o l l o w i n g q u e s t i o n a l ( 1 ) Are SSr. Bonzer and t h e 
o t h e r f o u r members o f t h e board o f d i r e c t o r s jd© J u r e 



aflr. C h a r l e s K i n g 2 - November 2 0 , 1959 

members o f t h e b o a r d , de f a c t o members, or n e i t h e r ? ( 2 ) 
I f Mr. Bonzer o r t h e o t h e r f o u r members o f t h e board are not 
d<9 l u r e members t h e r e o f , what s t e p s , i f any, s h o u l d now be 
taken by t h e s e c r e t a r y o f the s c h o o l board o r by t h e county 
s u p e r i n t e n d e n t o f s c h o o l s t o c o r r e c t t h e s i t u a t i o n ? " 

In r e p l y t h e r e t o , we a d v i s e aa f o l l o w s ? 

S e c t i o n 2 7 7 * 2 9 , Cod® 1 9 5 8 , p r o v i d e s i n p e r t i n e n t p a r t as 
f o l l o w s * 

" F a i l u r e * * * o f t h e o f f i c e r e l e c t e d or a p p o i n t e d 
t o q u a l i f y w i t h i n the time p r e s c r i b e d by law} * * * s h a l l 
c o n s t i t u t e a vacancy*" 

In a d d i t i o n , S e c t i o n 2 7 7 * 2 8 , Code 195&, i n p e r t i n e n t p a r t , 
p r o v i d e s * 

i t * * id -The o a t h may be a d m i n i s t e r e d by any q u a l i f i e d 
member o f the b o a r d , th© s e c r e t a r y o f th« b o a r d , o r t h e 
co u n t y s u p e r i n t e n d e n t o f s c h o o l s , * * **' 

The g e n e r a l p r o v i s i o n s o f Chapter 7&, Code o f Iowa 195$, a l s o 
govern t h e a d m i n i s t r a t i o n o f o a t h s o f o f f i c e . I f t h e s u p e r ­
i n t e n d e n t o f s c h o o l s o f the Liscomb S c h o o l D i s t r i c t can f a l l 
w i t h i n one o f th© p r o v i s i o n s o f Ch a p t e r 7 8 , then th© o a t h 
a d m i n i s t e r e d by him i s p r o p e r , i f , on the o t h e r hand, the 
s u p e r i n t e n d e n t o f s c h o o l s o f the Liscomb S c h o o l D i s t r i c t 
cannot q u a l i f y as h e r e i n a b o v e s e t o u t , then a l l t h e members o f 
the Liscomb C o n s o l i d a t e d S c h o o l D i s t r i c t board a re not p r o p e r l y 
q u a l i f i e d s c h o o l d i r e c t o r s o f s a i d b o a r d . However, because 
they were d u l y e l e c t e d by t h e e l e c t o r s o f t h e d i s t r i c t , and a 
supposed q u a l i f i c a t i o n by one who may i n f a c t be not q u a l i f i e d 
t o a d m i n i s t e r the o a t h o f o f f i c e , does g i v e c o l o r o f o f f i c e 
t o t h o s e who have been a c t i n g aa the s c h o o l d i r e c t o r s o f t h e 
s a i d d i s t r i c t . 

T h e r e f o r e , i n answer t o your f i r s t q u e s t i o n , the members 
of t h e board may not be p r o p e r l y q u a l i f i e d on the grounds o f 
f a i l u r e o f t h e a d m i n i s t r a t i o n o f t h e o a t h o f o f f i c e and i f 
t h i s i s th© c a s e , the Liscomb C o n s o l i d a t e d S c h o o l D i s t r i c t has 
a J&& f a c t o s c h o o l b o a r d . 

In answer to your second q u e s t i o n , t h e o n l y way t h e a c t i o n 
o f tb© s a i d board can bo q u e s t i o n e d i s by a quo warranto a c t i o n 
There i s no i n d i c a t i o n i n your l e t t e r t h a t such a p r o c e e d i n g 
has been commenced a g a i n s t the s a i d b o a r d . A d e c l a r a t o r y j u d g ­
ment a c t i o n c o u l d be brought to e s t a b l i s h t h e r i g h t o f the 
n o w - a c t i n g board} however, such an a c t i o n i s g e n e r a l l y q u i t e 
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time consuming* U n l e s s t h e r e i s some ma t t e r o f immediate 
u r g e n c y , I would suggest t h a t , a t t h e next r e g u l a r s c h o o l 
e l e c t i o n , the board be e l e c t e d o r r e - e l e c t e d and p r o p e r l y 
q u a l i f i e d . 

Y o u r s v e r y t r u l y , 

THE-ODOR W, REHMANN, JR. 
A s s i s t a n t A t t o r n e y G e n e r a l 

TWRJbl 
c c t J o e Davi a & 

P a u l J o h n s t o n , 
JDept o f Pub I n s t r 
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SCHOOLS: Re i mbu r sement -- ufnd e r /£ect i on 2 8 l+.l, s c h o o l d i s t r i c t s 
are not e l i g i b l e to r e c e i v e reimbursement from a m u n i c i p a l c o r ­
p o r a t i o n , i f the m u n i c i p a l c o r p o r a t i o n annexes an a r e a w i t h i n 
s a i d s c h o o l d i s t r i c t . ^ ^ ^ ^ ^ 

November 2 3 , 1959 

Honorable J a c k M i l l e r 
S t a t e S e n a t o r , 32d D i s t r i c t 
738 Badgerow B u i l d i n g 
Sioux C i t y , Iowa 

Dear Senator M i l l e r s 

R e c e i p t i s acknowledged o f your l e t t e r dated October 7 , 
i n which you s t a t e * 

" I have been r e q u e s t e d by soma o f my c o n s t i t u e n t s 
to o b t a i n a r u l i n g w i t h r e s p e c t t o an i n t e r p r e t a t i o n o f 
S e c t i o n 28^.1 o f t h e Code. Inasmuch as I am not i n v o l v e d 
i n m a t t e r s c o v e r e d by t h i s s e c t i o n i n my r e g u l a r p r a c t i c e , 
I r e a l i z e i t i s p o s s i b l e t h a t p r e v i o u s c o u r t d e c i s i o n s 
or r u l i n g s may a l r e a d y oover the p roblem, and i f they do 
I would a p p r e c i a t e i t v e r y much i f t h e s e c o u l d be g i v e n 
t o me. 

"The problem s p e c i f i c a l l y i s t h i s t Under the s a i d 
s e c t i o n , t h e C i t y o f Sioux C i t y i s r e q u i r e d to pay to the 
S e rgeant B l u f f s c h o o l d i s t r i c t c e r t a i n monies as a r e s u l t 
o f the removal of c e r t a i n l a n d from t a x a t i o n i n the 
Sergeant B l u f f s c h o o l d i s t r i c t - to w i t , the a i r p o r t and 
grounds now l e a s e d to the f e d e r a l government. In t h e 
event th e c i t y annexes c e r t a i n l a n d i n t h e Sergeant B l u f f 
S c h o o l D i s t r i c t , i t would then appear t h a t t h e c i t y i s 
not ' l o c a t e d w h o l l y o u t s i d e s a i d s c h o o l d i s t r i c t 1 and 
t h u s t h e s e c t i o n would no l o n g e r a p p l y . I f t h i s c o n c l u s i o n 
i s p r o p e r , t h e n , my c o n s t i t u e n t s y w i sh t o know i t ; and, 
moreover, i f such i s the c a s e , then t h e q u e s t i o n i s to 
what e x t e n t , i f any, w i l l the c i t y be c a l l e d on t o con­
t i n u e t o pay monies i n t o the Sergeant B l u f f S chool D i s t r i c t ? " 

|n o r d e r t o answer the q u e s t i o n propounded i n your l e t t e r , 
i t w i l l be n e c e s s a r y to l o o k to the h i s t o r i c a l background o f 
S e c t i o n 28^.1 as i t appears i n the 1958 Code o f Iowa. 
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P r i o r to the *+3d G e n e r a l Assembly, r u r a l s c h o o l s , i n 
s c h o o l d i s t r i c t s wherein t h e s t a t e was t h e owner o f a g r i c u l t u r a l 
l a n d s and t h e s a i d d i s t r i c t s s o l e l y l o c a t e d o u t s i d e of c i t i e s 
and towns, were h a v i n g d i f f i c u l t i e s i n m a i n t a i n i n g t h e s e r u r a l 
s c h o o l s due to the economic c o n d i t i o n s t h a t e x i s t e d a t t h a t 
t i m e . In 1 9 2 9 , t o a l l e v i a t e t h e p r o b l e m , th e G e n e r a l Assembly 
passed a b i l l a p p e a r i n g i n Chapter l l 5 , A c t s o f t h e k^d G e n e r a l 
Assembly. 

The s a i d a c t appears i n the 1931 Code o f Iowa i n S e c t i o n 
*+283-c9, and p r o v i d e s : 

"Whenever the S t a t e o f Iowa i s owner o f a g r i c u l ­
t u r a l l a n d s i n s c h o o l d i s t r i c t s not l o c a t e d w i t h i n the 
l i m i t s o f any c i t y o r town, and i n s a i d d i s t r i c t t h e r e 
a r e e s t a b l i s h e d and b e i n g conducted r u r a l s c h o o l s , t h e 
S t a t e o f Iowa s h a l l c o n t r i b u t e t o t h e support of s a i d 
r u r a l s c h o o l i n s a i d d i s t r i c t . 

In a d d i t i o n to the above-mentioned b i l l , l e g i s l a t u r e passed 
a n o t h e r b i l l i n 1929 which e n a b l e d the c i t i e s and towns to 
a c q u i r e p r o p e r t y o u t s i d e i t s c o r p o r a t e l i m i t s f o r a i r p o r t s , 
whiohv-was c o n s i d e r e d a g r e a t s a f e t y f a c t o r f o r m u n i c i p a l i t i e s . 

By 1 9 3 3 , a number o f c i t i e s and towns i n t h i s s t a t e had 
a c q u i r e d s u b s t a n t i a l t r a c t s o f l a n d o u t s i d e t h e i r c o r p o r a t e 
l i m i t s f o r the purpose of m a i n t a i n i n g a i r p o r t s . T h i s a g a i n 
p l a c e d upon t h e s e s m a l l r u r a l s c h o o l d i s t r i c t s which m a i n t a i n e d 
a s c h o o l an economic burden, due t o t h e l o s s o f t a x revenue from 
the l a n d s a c q u i r e d f o r a i r p o r t s , which th e l e g i s l a t u r e t r i e d t o 
remedy. Thus the ^ 5 t h G e n e r a l Assembly r e p e a l e d the o l d law 
and e n a c t e d an e n t i r e new s e c t i o n which appears i n the 1958 
Code o f Iowa as S e c t i o n 2 8 ^ . 1 , which p r o v i d e s : 

" Reimbursement—by whom computed. When u n p l a t t e d 
l a n d s w i t h i n the b o u n d a r i e s o f a s c h o o l d i s t r i c t a r e 
owned by the government o f t h e U n i t e d S t a t e s , by t h e 
s t a t e , by a c o u n t y , or by a m u n i c i p a l c o r p o r a t i o n l o c a t e d 
w h o l l y o u t s i d e s a i d s c h o o l d i s t r i c t , and such l a n d s have 
been removed from t a x a t i o n f o r s c h o o l p u r p o s e s , s a i d 
s c h o o l d i s t r i c t s h a l l be r e i m b u r s e d , as h e r e i n a f t e r 
p r o v i d e d , i n an amount which s h a l l be computed by the 
c o u n t y board o f s u p e r v i s o r s i n the county i n which such 
l a n d s a r e l o c a t e d , which computation s h a l l be made on o r 

- b e f o r e t h e f i r s t day o f September i n t h e y e a r i n which 
s a i d d e d u c t i o n s are t o be made." 
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Vihen t h e b i l l was en a c t e d i n t o l a w, roost c i t i e s and towns 
m a i n t a i n e d an urban independent s c h o o l d i s t r i c t which f o r t h e 
roost p a r t was c o n f i n e d p r i m a r i l y t o the c o r p o r a t e l i m i t s o f the 
m u n i c i p a l i t i e s * The purpose b e h i n d t h e q u a l i f i c a t i o n i s not 
c l e a r as t o whether i t was t o p r e v e n t reimbursement t o t h e s e 
urban independent d i s t r i c t s when th« a i r p o r t l i e s w i t h i n t h e 
c o r p o r a t e l i m i t s o r to p r e v e n t an e x p a n s i o n by a n n e x a t i o n o f a 
m u n i c i p a l i t y toward t h o a i r p o r t * 

T h e r e f o r e , i n answer t o your f i r s t q u e s t i o n , i f i n f a c t 
p a r t o f Sergeant B l u f f s c h o o l d i s t r i c t i s i n c o r p o r a t e d i n t o 
S i o u x C i t y * then the s c h o o l d i s t r i c t does n o t come w i t h i n the 
q u a l i f i c a t i o n a s s e t out i n S e c t i o n 28^*1. In answer t o your 
second q u e s t i o n , f a i l u r e o f Sergeant B l u f f t o f a l l w i t h i n 
S e c t i o n 2 8 ^ . 1 p r e v e n t s the c o u n t y board o f s u p e r v i s o r s from 
i s s u i n g t he n e c e s s a r y c e r t i f i c a t i o n o f amount. T h i s l a c k o f 
c e r t i f i c a t i o n r e l i e v e s the c i t y from any o b l i g a t i o n t o tho 
Sergeant B l u f f s c h o o l d i s t r i c t by re a s o n o f the e x i s t e n c e o f 
th a a i r p o r t i n q u e s t i o n . 

Y o u r s v e r y t r u l y , 

THEODOR S. REHWANN-, JR. 
A s s i s t a n t A t t o r n e y G e n e r a l 

TWRtbl 
c c 5 Jo a Di&vi s £ 

Pa u l J o h n s t o n , 
Dept o f Pub i n s t r 



SCHOOLS: Sc h o o l busses — U n d e r / s e c t i o n 321.3^3j s c h o o l busses 
are r e q u i r e d t o stop at r a i l r o a d t r a c k s i n a b u s i n e s s o r 
r e s i d e n t i a l d i s t r i c t . (fij^.^^o £ It^J^C./d* 

November 5, 195^ 

Mr. Gordon L. \1 ink e l 
K o s s u t h County A t t o r n e y 
Box ^0? 
A l g o n a , Iowa 

Dear Mr. ftinkel; 

T h i 3 w i l l acknov/ledgo r e c e i p t o f your l e t t e r o f 
October 1, i n which you ask the f o l l o w i n g ! 

"Tha l a s t p a r t o f t h i s s e c t i o n p r o v i d e s t h a t 
' T h i s s e c t i o n s h a l l not a p p l y at s t r e e t r a i l w a y grade 
c r o s s i n g s w i t h i n a b u s i n e s s o r r e s i d e n c e d i s t r i c t . ' 
The language ' s t r e e t r a i l w a y grade c r o s s i n g s ' appears 
t o be s u b j e c t to d i f f e r e n t i n t e r p r e t a t i o n s and i f we 
a r e to u n i f o r m a l l y e n f o r c e t h i 3 s e c t i o n , we f e e l t h a t 
a c l a r i f i c a t i o n i s i n o r d e r . 

" S t a t e d more s i m p l y , does the above mentioned 
p o r t i o n o f S e c t i o n 321.3''*3 e l i m i n a t e t h e requirement 
of t h o s e v e h i c l e s s t o p p i n g at r a i l r o a d i n t e r s e c t i o n s 
o r c r o s s i n g s w i t h i n a b u s i n e s s or r e s i d e n t u a l d i s t r i c t ? 
Are t h e words ' s t r a o t r a i l w a y grade c r o s s i n g s ' i n t e r ­
p r e t e d as r a i l r o a d t r a c t s o r does i t a p p l y o n l y t o the 
s t r e e t r a i l w a y systems which a r e n o n - o x i s t a n t i n our 
s m a l l towns and which are becoming more e x t i n c t each day." 

In r e p l y t h e r e t o , v/o a d v i s e as f o l l o w s : 

S e c t i o n 321.3^3, Code 1958, p r o v i d e s i n p e r t i n e n t p a r t : 

"The d r i v e r of any motor v e h i c l e c a r r y i n g p a s s e n g e r s 
f o r h i r e , or o f any s c h o o l bus c a r r y i n g any s c h o o l c h i l d , 
. . . b e f o r e c r o s s i n g a t grade any t r a c k or t r a c k s of a 
r a i l r o a d , s h a l l stop such v e h i c l e w i t h i n f i f t y f e e t but 
not l e s s than ten f e e t from the n e a r e s t r a i l o f such 
r a i l r o a d . . . T h i s s e c t i o n s h a l l not a p p l y a t s t r e e t 

- r a i l w a y grade c r o s s i n g s w i t h i n a b u s i n e s s o r r e s i d e n c e 
d i s t r i c t . " 
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The t e r m a " a t r e e t r a i l w a y " and " s t r e e t r a i l r o a d " have been 
d e f i n e d to d i f f e r e n t i a t e thera from the term " r a i l r o a d " . In 
th e Iowa case o f Lewis v. Omaha & C o u n c i l B l u f f s Suburban 
R a i l w a y Co.. 1912, l$b Iowa 137, 13b1 N.VJ. 1092, the Supreme 
C o u r t s a i d , a t page l V 2 , " P r o p e r l y s p e a k i n g , s t r e e t r a i l w a y s 
• . . are o n l y such as are a u t h o r i z e d t o occupy and use the 
s t r e e t s o f a c i t y o r town under f r a n c h i s e from the m u n i c i p a l i t y . 

The d i s t i n c t i o n i s c l e a r l y drawn i n the-Iowa case o f McLeod 
v. Chicago & N o r t h w e s t e r n R a i l w a y Co.. 190^, 125 Iowa 270, 101 
N.W. 7 7 i where a t page 277 the Supreme Co u r t e x p l a i n e d , ". « • 
i n o r d i n a r y p a r l a n c e the word ' r a i l w a y * o r ' r a i l r o a d ' , when not 
q u a l i f i e d by the VJQrd ' s t r e e t ' , o r o t h e r e x p r e s s i o n o f s i m i l a r 
i m p o r t , hoe s p e c i a l r e f e r e n c e to what a r e sometimes denominated 
•commercial r a i l r o a d s ' . By t h i s i s meant those l a r g e r , more 
e x p e n s i v e , and more permanent l i n e s or systems e x t e n d i n g from 
town to town and c i t y t o c i t y , accommodating a h e a v i e r and more 
m i s c e l l a n e o u s t r a f f i c , and r e q u i r i n g l a r g e r f o r c e s of employees, 
who are exposed t o g r e a t e r r i s k s than i s the case w i t h s t r e e t 
c a r l i n e s and systems." 

Based on the above d e c i s i o n s , the term ''street r o i l Y ^ a y 
grade c r o t s s i n g s " i s not synonymous w i t h " t r a c k or tr?.cks o f a 
r a i l r o a d " . In answer to- your q u e s t i o n , s c h o o l busses are 
r e q u i r e d to s t o p , i n the mp.nner p r o v i d e d i n s e c t i o n 3 2 1 . 3 ^ 3 ? 
at r a i l r o a d i r a c k n i n a b u s i n e s s or r e s i d e n t i a l d i s t r i c t . 

Very t r u l y y o u r s , 

THE0D0R W. REHMANN, JR. 
A s s i s t a n t A t t o r n e y General 

TWRjJEHxb.1 



AGRIC ULT URE . V Market ing Di y i s i on - Expenditures Under Marketing D i v i s i o n -
F i n a l A u t h o r i t y ^ «» 

Chapter 139., Aets 58th General Assembly provides that expenditures 
are approved by the Secretary of Agriculture. 

Honorable Clyde Spry 
Secretary of Agriculture 
State House 
X. 0 C A I 

Attentiont Loyd VanPatten 
Dear Uf. VanPattent 

Reference l a made to your l e t t e r dated Kovember 3, 1959, 
In which the following was requested t 

"In tfion i s the f i n a l authority vested for the 
payment of expenditures incurred under the 
Agriculture Marketing Division* Chapter 139, 
Acts of the 58th General Assembly?" 

The above request Involves Section k$ Chapter 139, Acta 
of the 58th General Assembly, vhich states t 

" A l l fees collected aa a result of the inspection and 
grading provisions set out herein shall be paid into 
the State treasury, there to be set aside i n a separate 
fund whioh ie hereby ajiproprlatad for the use of the 
division except a3 indicated. Withdrawals tberefrora 
Shall be by varrant of the State c o n t r o l l e r upon 
requisition by the director approved by the Secretary 
of Agricaltnre** {Bspbaeie supplied) 

Section U» supra, specially states that wtthdrawala are 
approved by the Secretary of Agriculture, the f i n a l authority for 
payment of aatpenditures then rests with the Secretary of Agricul­
ture* 

fours very t r u l y , 

JAHgS R . KAGGERT 
ASSISTANT ATtGRMBT GENERAL 

ORlVb 



CITIES AND TOWNS: 
Mayor - Vacancy -- The d e a t h , p r i o r . t o q u a l i f y i n g , o f a 

p e r s o n e l e c t e d i n November 1959, to the o f f i c e of mayor t o 
f i l l a term b e g i n n i n g January 2, I960, c r e a t e s a vacancy a t 
the time o f h i s d e a t h , and the vacancy i s p r o p e r l y f i l l e d by 
the new c o u n c i l t a k i n g o f f i c e J a n u a r y 2, I960. 

Mr. S. G. L a r s o n 
A t t o r n e y a t Law 
IJ i South Main 
Pau\ i i na, Iowa 

Dear S i r : 

T h i s w i l l acknowledge r e c e i p t of yours of the 

20th i n s t . i n which you submit the f o l l o w i n g : 

"At the r e g u l a r m u n i c i p a l e l e c t i o n i n November, M M. 
Woods was e l e c t e d Mayor of the Town o f P a u i l i n a , Iowa, 
h i s term t o commence January 2, I960. H i s e l e c t i o n was 
to f i l i the o f f i c e o f mayor which i s p r e s e n t l y h e l d by 
Gus M a r t e n , p r e s e n t incumbent who w i l l h o l d o f f i c e u n t i l 
J a n u a r y 2, I960. 

"The o f f i c e r e i d c t M. M Woods d i e d November 1^, 1959-

"Under the new amendment to S e c t i o n 69.2 o f the Code, 
which now i n c l u d e s the death o f an o f f i c e r e l e c t b e f o r e 
q u a l i f y i n g , t h e r e would be a vacancy i n the o f f i c e . . 

" I s the vacancy c r e a t e d i m m e d i a t e l y upon the d e a t h o f 
the o f f i c e r e l e c t ? 

' S e c t i o n 6?.2 p r o v i d e s t h a t e v e r y - c i v i l o f f i c e s h a l l be 
v a c a n t upon t h e happening o f e i t h e r o f the f o l l o w i n g 
e v e n t s : 

'k. The death o f the o f f i c e r e i e c t 
b e f o r e q u a l i f y i n g . ' 

" I f the vacancy i s c r e a t e d i m m e d i a t e l y upon h i s d e a t h , 
i t i s the duty o f the p r e s e n t c o u n c i l to f i l l the 
vacancy. 

" I f the vacancy o c c u r s January 2, I960 when the o f f i c e r 
e l e c t would liave taken o f f i c e , then I assume the vacancy 
w i l l be f i l l e d by the new c o u n c i l which goes i n t o o f f i c e 
J a n u a r y 2, i 9 6 0 . 

" I would a p p r e c i a t e any a u t h o r i t i e s and any s u g g e s t i o n s 
.you have on t h i s m a t t e r .S1 



< Mr. S. G, L a r s o n -2- November 2k, i ^ S i l 

In r e p l y t h e r e t o , I would a d v i s e as f o l l o w s : 

I t seems t o me t h a t the case o f ^ t a t e v s . Best 

225 Iowa 33d, 280 N-W. 551, r e f e r r e d t o by you c o n t r o l s the 

f o r e g o i n g s i t u a t i o n . There the c a n d i d a t e e l e c t f o r s u p e r v i s o r 

d i e d b e f o r e q u a l i f y i n g on January 2d o f the year marking the 

b e g i n n i n g of h i s term. On January 3d the C i e r k , A u d i t o r , and 
i 

R e c o r d e r f i l l e d the vacancy. Thb Co u r t s a i d , w i t h r e s p e c t t o 
t h i s p r o c e d u r e , the f o l l o w i n g : 

" T h i s was c e r t a i n l y i n t e n d e d t o cover j u s t such a 
s i t u a t i o n as we f i n d h e r e . There was no vacancy i n t h e 
term Mr, Best was s e r v i n g , b u t , by t h i s s t a t u t o r y p r o v i s i o n 
a vacancy i n the term f o r which Jones was e l e c t e d was c r e ­
a t e d by the death o f Jones 'the o f f i c e r e l e c t ' b e f o r e q u a l 
i f y i n g . S e c t i o n 1145 r e l a t i n g t o h o l d - o v e r c o n t a i n s the 
q u a l i f y i n g c l a u s e ; 'Except when o t h e r w i s e p r o v i d e d . ' And 
s i n c e the l e g i s l a t u r e has ' o t h e r w i s e p r o v i d e d ' f o r the s i t 
u a t i o n a r i s i n g because o f the de a t h o f the o f f i c e r e l e c t 
and the p r o p e r o f f i c e r s , i n compliance w i t h s e c t i o n 1152, 
par . 5, o f the 1935 Code, have f u l f i l l e d t h e i r duty by 
f i l l i n g the vacancy i n due time and s i n c e the new ap­
p o i n t e e , Mr. B r a d f i e l d , had q u a l i f i e d by f i l i n g h i s bond 
and o a t h , w h i c h was approved, and was ready t o e n t e r upon 
the d u t i e s o f h i s o f f i c e , Mr. Be s t had no l e g a l r i g h t t o 
h o l d the o f f i c e as an incumbent h o l d i n g o v e r . " 

c r e a t e d a vacancy a t t h a t t i m e , k i t the vacancy was not f i l l e d 

o p i n i o n t h a t the new c o u n c i l which goes i n t o o f f i c e January 2„ 

\3&Q, w i l l f i l l t h i s v acancy. 

I t would appear, t h e r e f o r e , t h a t Woods' de a t h 

u n t i l the b e g i n n i n g o f the term i n which the vacancy appeared, 

the case c i t e d , I am o f the On the a u t h o r i t y o f 

Very t r u l y y o u r s , 

OSCAR STRAUSS 

F i r s t A s s i s t a n t A t t o r n e y General 
GS:mmh4 



CogPoeAT/QfiJS : 'Foreign - t> /6<j G- -
Q u a l i f i c a t i o n ^ of a f o r e i g n c o r p o r a t i o n i s not a pre­
r e q u i s i t e t o bidding upon p u b l i c work, but con t r a c t r e ­
s u l t s from acceptance of the b i d and t h e r e a f t e r s e c t i o n 
120 of Chapter 321 , Acts of the 58th G.A. i s a p p l i c a b l e / 

November 5*, 1959* 

:&»• Robert E. ffeggert* 
Superintendent, 
Buildings & Grounds. 3 U I I D I M 0* 
Door J l r i 

Tills w i l l acknowledge receipt of yours o f tho 3rd 
inst* with Vcm attached letter dated October 22nd» 1959 
which stated tho fbllowlaisl 

MWo apQ a 2 lis 3 our i corporation i n good standing 
and wish to determine whether there are any ro-
quirosiants (other than registration to do busi* 
ness with tho ieerstary of 3t.it©) with milch VJQ 
ranst comply i n order to bid on and perform elec­
t r i c a l construction uork i n your state* 
" I t i s our understanding th t registration, to do 
business i n your state i s not a precondition to 
our bidding upon work to be performed in your state 
so long as m secure such registration prior to 
undertaking porf ©nuance of any contra-.it we my so* 
euro by reason of such bidding. 
"Please advise v/ith respect to these aatters at 
your earliest convenience." 
In reply thereto* I 'j?ould advise that insofar as a 

foreign profit corporation not presently having a permit 
to do business i n Iowa i s eoaeornsdj there i s no otatute 
barring such corporation fro.v. bidding upon public v/orls 
i n Ioua* Bouovor, i f the bid of such i s accepted, a 
contract results (See pehnlagton vs» toim of iuimt?r 222*100? 
2?0 II#M»629) and thereafter tho bidder corporation would 
bo controlled by Section 120 of Chapter 321, Acts of tho 

http://3t.it%c2%a9


Hs% Eobert S. frhggort -2* Hbveznber 5, 1959 • 

56 G#A. providing as follows! 
"^transacting business without certificate of authority* 
llo foreign corporation transacting b u s i ^ s s i n this,' 
state without a c e r t i f i c a t e of authority shall be per* 
aitted to maintain any actio i . suit or proceeding i n 
any court of this state, u n t i l such corporation shall 
have obtained a certificate of authority, nor shall 
any action, suit or proceeding b© maintained i n any 
court of this state by any successor or assignee of 
such corporation oh any right, clairs or demand a r i s ­
ing out of the transaction of business by such cor­
poration In this state* u n t i l a ce r t i f i c a t e of author­
i t y shall have been obtained by such corporation or by 
a corporation which has acquired a l l or .substantially 
a l l of i t s assets| provided however that no foreign 
corporation transacting business i n this state shall 
maintain any action, suit or proceeding i n this state 
upon any contract made by i t in this state prior to 
the. .effective date of this Act unless prior to the 
shaking of such contract i t shall have procured a per­
mit to transact business i n t:ds state as required by 
th© laws i n force at the tiae of making such contract, 
which prohibition shall also apply to any assignee of 
such foreign corporation and to any person elais&ng 
under such assignee of such foreign corporation or 
under either of them. 

The f a i l u r e of a foreign corporation-to obtain & cer­
t i f i c a t e of authority to transact business i n this state 
3hall not isjpair the v a l i d i t y of any contract or act of 
such corporation, and shall not prevent such corporation 
from defending any action, suit or proceeding i n any 
court of this state. 
A • foreign corporation which transacts business i n this 

state without a certificate of authority sh a l l be l i a b l e 
to this state, for the years or parts thereof during 
which i t transacted business i * this state without a 
c e r t i f i c a t e of authority, i n an amount equal to a l l 
fees which would have been imposed by thi3 Act upon 
such corporation had i t duly applied for and received 
a c e r t i f i c a t e of authority to transact business i n this 

- state as required fey this £ct and thereafter f i l e d a l l 
reports required by this Act, plus a l l penalties Imposed 
by this Act for failure to pay such fees* The attorney 
feneral shall bring proceedings to recover a l l aaounts 
ue this state under the provisions of this section* If 

any foreign corporation shall transact business i n this 
state without a certificate of authority, i t s h a l l by 
transacting such business be debraed thereby to have 
appointed the secretary of state i t s attorney for serv­
ice of process•« 



Mr. Robert E. Maggert - 3 - Ifovember 5, 1959 • 

R e g i s t r a t i o n i s r e q u i r e d , i n any event, p r i o r t o 
undertaking performance of the c o n t r a c t . 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

OS/B 



TAXATION J md Drainage Districts ; Interest on assessment 
tot benefit* »*)ittn»tnces on the data eTTevy, except where payment is made pursuant 
to sections 4S5.63 and 455.64, Code of lowa (1958). ( gf^jkt^u iZ 

November 12 ,1959 

John G. McDonald 
Dallas County Attorney 
Dallas Ctntor 
lowa 

Dear Mr. McDonald. 

This wilt acknowledge your letter of September 2 9 , 1959 , in which 

you request the opinion of this cfepartinent relative to the following problem? 

"Chapter 45S .S2 of the 19fit Code of lowa provides 
as follows; 

WIUSMWM* Mil m tax assessments 
shall tseome due and payable at the same time as other 
taxes, and shall he collected in the same manner with 
the setae penalties for delinquency and the same manner 
of enforcing collection by tax sates / 

Chapter 455.63 provides as follows; 

(4S5.63 PAYMEWT BEFQBE BONDS OR 
CERTIFICATES ISSUED. A l l assessments for benefits, 
as corrected arid approved by the hoard, shall be levied 
at>oiiaii^ gainst the property benefited, and when 
levied attid certified by the hoard, shall be payable at the 
office of the county treasurer. Each person or corporation 
shall have the right, within twenty days after the levy of 
assessments, to pay his or its assessment in full without 
Interest, and before any improvement certificate or drain­
age bond Is Issued therefor, and any certificate at any 
time after issue, with accrued interest.1 

The County Auditor of Dallas County has requested an opinion 
as to whether Interest on assessments for benefits commences twenty days 
after the same are ievted and certified by the Beard or whether the Interest 
commences on Hie April l$t following the date of levy and certification by 
the Board. 1 SJ-/Z-/ 



John C. McDonald «* % *» November 11, 1939 

In resolving this question, It Is necessary to consider sections 455 .37 

and 455.64, Code of leva (1938), along with those set eat above. These 

statutes are set out as follows .• 

'*453.57 Uvy**interest. When the boatfd has finally 
determined the matter of assessments of benefits and apportionment, 
it shall levy such assessments as fixed by It upon the lands within 
such district, and all assessments shall be levied at that time as a 
tax and shall bear Interest at tm percent per wmm from that date, 
payable annually, except as hereinafter provided a$ to cash payments 
thereof within a specified tlme.' ; 

w4§5.&4 installment payments—waiver * If the owner of 
any premises against which a levy exceeding twenty dollars has 
been made and certified shall, within thirty days from the date of 
such levy, agree In writing Indorsed upon any Improvement certi­
ficate referred to In section 453 . 7 7 , or In a separate agreement, 
that In consideration of having a right to nay his assessmsnl in 
installments, he Will not make any objection as to the legality of 
his assessment for benefit, or the levy of the taxes against his 
property, then such owner shad have the following options-t 

' 1. To pay one-third of the amount of such assessment 
at the time of filing such agreement} one-third within twenty days 
after the engineer hi charge shall certify to the auditor that the 
improvement is one-half completed; and the remaining one-third 
within twenty days fitter the improvement has been completed and 
accepted by the board. Al l such Installments shall be without 
interest if paid at said tin»$, otherwise said assessments shall 
hear interest from the date of the levy at the rate of four percent 
per annum, payable annually, and fee collected as other taxes on 
real estate, with film penalty for delinquency." 

It Is believed that Section 4 S S . S 7 , supra, clearly spoils out the Intent of 

the legislature by providing that with the exception of certain stated instances, Interest 

shall run at the rate of four percent <4%) per annum from the date of levy. The exceptions 

are found In Sections 455.63 and 45S.64, supra, which provide that If payment k 

made within the stated time period no Interest Is Imposed. If, however, payment is j 

made alter the expiration of the specified period, interest is to be computed from the 

date of hw.^mm. foalnaoe District. 170 lowa 0 a V " l & a UM. J J J . 



.John C . McDonald fifovemtar 12 , 1959 

The intent of the legislature in this cormectt w Is made particularly clear 

in Section 4 5 5 . &4, in the felicwirta termsj 

* * * A i l such Instalimant3 shall be without interest 
if paid at said times, otherwise sil#assessments shall beat 
interest from the date of i$vy at the rude of few percent per 
amm, * * 

It i s , therefore, the opinion of this office thai except where payment Is 

made within the periods specified in Section 4 5 5 . 3 and 4SS .&4 , supra, interest 

on assessment* for benefits commences on the date of levy. 

Very truly yours, 

diehard J . Brlnkman 
Special Assistant Attorney General 



COURTS: D i s t r i c t — f e e s c o l l e c t e d by C l e r k — 1. The i n t e n t 
of Ch. 35b, 5bth Q. A. was to c l a r i f y : t h e a u t h o r i t y o f the C l e r k 
of Court to c o l l e c t a f e e f o r c e r t i f y i n g a change i n the t i t l e 
of r e a l e s t a t e . 2. P r a c t i c a l n e c e s s i t y m a n i f e s t e d through 
a d m i n i s t r a t i v e p r a c t i c e of l o n g s t a n d i n g j u s t i f i e s c o l l e c t i o n by 
the C l e r k f o r the A u d i t o r of the f ee <p r e s c r I bed i n Code s e c t i o n 

November 23 , 1959 W S7~/&~ £~ 

Mr. James W. Hudson 
Pocahontas County A t t o r n e y 
P o c a h o n t a s } lowa 

Dear Mr. Hudson: 

R e c e i p t i s acknowledged o f your l e t t e r of November l B 
as f o l l o w s s 

w l would l i k e an o p i n i o n from your o f f i c e r e l a t i v e 
t o the f o l l o w i n g s i t u a t i o n . 

"Chapter 358 o f the Laws o f the 58th G e n e r a l 
Assembly p r o v i d e s t h a t the C l e r k o f D i s t r i c t Court 
may now charge a f e e o f $1 .00 f o r c e r t i f y i n g a change 
i n t i t l e o f r e a l e s t a t e . S i n c e t h i s new law i s by 
way o f a d d i t i o n to S e c t i o n 606.15 o f the 1958 Code o f 
lowa r a t h e r than by change o f any e x i s t i n g p r o v i s i o n s 
i n s a i d s e c t i o n , am I c o r r e c t i n assuming even though 
the C l e r k o f D i s t r i c t C ourt had always charged a f e e 
f o r such c e r t i f i c a t e o f change of t i t l e presumedly under 
the a u t h o r i t y o f S e c t i o n 606.15 s u b s e c t i o n 13 t h a t 
a c t u a l l y such charge d i d not a u t h o r i z e p r i o r to t h i s 
new law? 

" I would a l s o l i k e t o know the o p i n i o n from your 
o f f i c e as to what a u t h o r i t y the C l e r k of D i s t r i c t C ourt 
has a charge as c o u r t c o s t s i n a s u f f i c i e n t amount to 
cov e r the fee which the C l e r k i s r e q u i r e d to pay to the 
A u d i t o r under S e c t i o n 333•15 f o r t r a n s f e r o f t i t l e by 
the C l e r k to the A u d i t o r . I t i s my u n d e r s t a n d i n g t h a t 
i n p r a c t i c e the C l e r k s o f D i s t r i c t C o u r t have always 
charged as c o u r t c o s t s i n a d d i t i o n to the o t h e r c o s t s 
a s u f f i c i e n t amount so as to have funds out o f which to 
pay t o the A u d i t o r the amount r e q u i r e d under S e c t i o n 

" 333 • 15 f o r t r a n s f e r o f t i t l e from the C l e r k t o the 
A u d i t o r . P l e a s e a d v i s e me i f t h i s p r a c t i c e i s p r o p e r to 
co n t i n u e . " 



Mr. James W. Hudson -2 November 2 3 , 1959 

In answer to your f i r s t q u e s t i o n , you, are a d v i s e d t h a t 
an amendment to a s t a t u t e may be f o r the purpose o f making i t 
c l e a r l y s t a t e t h a t which i t was always supposed t o say — 
Pes Moines Ind. Comm. p i s t . v. Armstrong e t a l T 95 N. W. 2d 
5 l 5 . 521; Hansen v. ioyva, Employment S e c u r i t y Comm.T 239 Iowa 
1139, 11^1-11^2, 3^ N. W. 2 d . 2 0 3 , 2 0 5 . I am a d v i s e d t h a t 
some q u e s t i o n e x i s t e d as to the a u t h o r i t y f o r c h a r g i n g the 
fee under th e o r i g i n a l wording o f the s t a t u t e and t h a t the 
purpose o f the amendment was to c l e a r l y a u t h o r i z e i t r a t h e r 
than to double i t . 

In answer to the second q u e s t i o n . I am a d v i s e d t h a t the 
making o f the c o l l e c t i o n i n q u e s t i o n by the C l e r k f o r the 
A u d i t o r i n the c i r c u m s t a n c e s d e s c r i b e d i s an a d m i n i s t r a t i v e 
p r a c t i c e o f l o n g s t a n d i n g i n a l l c o u n t i e s . I t i s r e c o g n i z e d 
as such i n the Schedule o f C l e r k s Fees and Items T a x a b l e As 
C o s t s Bv C l e r k s o f the D i s t r i c t Court o f lowa as pr e p a r e d and 
d i s t r i b u t e d by the o f f i c e o f the Supreme C o u r t S t a t i s t i c i a n . 
In t h i s c o n n e c t i o n see c a s e s a n n o t a t e d under I.C.A. s e c t i o n * * . l , 
note 55« 

Very t r u l y y o u r s , 

L C A j b l 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 



TOWNSHIPS: F i re D i s t r i c t s -- 1. Under Code s e c t i o n 357k.2, 
p a r t o f a township may be o r g a n i z e d as a f i r e d i s t r i c t (but not 
under Code s e c t i o n 3 5 9 A 2 ) . 2. Under Code s e c t i o n 357A . 1 3 , 
p a r t of a township may c o n t i n u e a l e v y under Code s e c t i o n 359.^3 
a u t h o r i z e d p r i o r to i n c l u s i o n of the remainder of the township 
i n a 357A to w n s h i p . 3* The p a t r o n s to whom s e r v i c e may be 
extended under Chapter 359. are^ enumerated, i n Code s e c t i o n 359-^2. 

Mr. John W. C a r l s e n 
C l i n t o n County A t t o r n e y 
Court House 
C l i n t o n , lowa 

A t t n : L l o y d G. J a c k s o n , A s s i s t a n t 

Dear Mr. C a r l s e n : 

R e c e i p t i s acknowledged o f your l e t t e r of November 17 
as f o l l o w s : 

" I n o r d e r to c l a r i f y a r e q u e s t made to t h i s o f f i c e , 
we submit the f o l l o w i n g q u e s t i o n s f o r an o p i n i o n from 
your o f f i c e . " 

1. "Suppose a f i r e d i s t r i c t i s o r g a n i z e d under 
Chapter 357A o f the lowa code c o n s i s t i n g o f Township 
'A' and a p o r t i o n o f Township 'B*. P r i o r to t h i s 
o r g a n i z a t i o n n e i t h e r township has q u a l i f i e d as a f i r e 
d i s t r i c t under S e c t i o n 359»^2 e t s e q . A f t e r the o r g a n i ­
z a t i o n under Chapter 357A, the r e m a i n i n g p o r t i o n o f 
township 'B 1 d e s i r e s to vo t e to be t a x e d f o r f i r e p r o ­
t e c t i o n . Must t h i s r e m a i n i n g p o r t i o n o f township 'B 1 

p r o c e e d under Chapter 357A? Can t h e y , as o n l y a p o r t i o n 
o f a t o w n s h i p , use Chapter 359?" 

2 . " I n the same s i t u a t i o n , suppose township *B% 

has a l r e a d y q u a l i f i e d as a f i r e d i s t r i c t under Chapter 
359• Then township 'A* which has not p r e v i o u s l y q u a l i ­
f i e d and a s m a l l p o r t i o n o f township *B* d e c i d e t o become 
a b e n e f i t e d f i r e d i s t r i c t under Chapter 357A. What then 
i s t h e s t a t u s o f t a x a t i o n i n t h i s p o r t i o n o f township 
»B»?" 

3 . " S e c t i o n 357A . 1 3 s t a t e s : «When the boundary 
l i n e s o f such b e n e f i t e d f i r e d i s t r i c t s h a l l i n c l u d e an 
e n t i r e t o w n s h i p , the township t r u s t e e s s h a l l no l o n g e r 
l e v y the t a x p r o v i d e d by s e c t i o n 359*^3 . • • • 1 No i 
p r o v i s i o n i s made f o r the s i t u a t i o n i n which a p o r t i o n o f \ 
a t o w n s h i p i s i n c l u d e d i n a b e n e f i t e d d i s t r i c t . " 



Mr. John W. C a r l s o n - 2 - November 2^, 1959 

" A l s o i n a s i m i l a r s i t u a t i o n , i f township 'A1 

e l e c t s t o be tax e d under Chapter 359, i s t h e r e any way 
t h a t the s m a l l p o r t i o n o f township •B', d e s i r i n g to be 
s e r v i c e d by the f i r e equipment i n township 'A', can do 
so* The ba l a n c e of township , B I does not at the p r e s e n t 
t i me d e s i r e to be t a x e d f o r f i r e p r o t e c t i o n . In o t h e r 
words, i s i t p e r m i s s i b l e f o r the s m a l l p o r t i o n o f town­
s h i p 'B 1 to purchase f i r e p r o t e c t i o n from the equipment 
i n Township »A* on a p e r s o n a l s u b s c r i p t i o n b a s i s a f t e r 
t ownship •A* has e l e c t e d to be tax e d f o r t h i s f i r e p r o ­
t e c t i o n ? 

"The t o w n s h i p s i n v o l v e d i n t h i s s i t u a t i o n a r e r a t h e r 
a n x i o u s t o proceed t o o r g a n i z e f o r f i r e p r o t e c t i o n and 
yo u r prompt answer would be a p p r e c i a t e d . " 

1. In answer to your f i r s t q u e s t i o n , i t i s c l e a r t h a t 
f i r e d i s t r i c t s need not be composed of e n t i r e t o w n s h i p s , but 
may i n c l u d e o n l y a p o r t i o n o r p o r t i o n s o f a tow n s h i p . S e c t i o n 
35/A .2 p r o v i d e s : 

"The b e n e f i t e d f i r e d i s t r i c t may i n c l u d e a l l 
or p o r t i o n s o f one township and any a d j o i n i n g town­
s h i p s or p o r t i o n s t h e r e o f . " 

I t t h u s appears p o s s i b l e as a matter o f law f o r a p o r t i o n o f 
a t o w n s h i p to be o r g a n i z e d as a b e n e f i t e d f i r e d i s t r i c t under 
Chapter 357A a s , f o r example, the r e m a i n i n g p o r t i o n o f town­
s h i p "B" d e s c r i b e d i n your f i r s t q u e s t i o n . Such type of 
o r g a n i z a t i o n would, however, be s u b j e c t to e n g i n e e r i n g survey 
and a p p r o v a l o f the board o f s u p e r v i s o r s as p r o v i d e d i n 
s e c t i o n 357A and a q u e s t i o n might e x i s t as t o whether a f i r e 
d i s t r i c t w i t h a tax base o f l e s s than a township c o u l d f i n a n c e 
an adequate f i r e - f i g h t i n g e s t a b l i s h m e n t . In answer to the 
second p a r t o f your f i r s t q u e s t i o n , p r i o r o p i n i o n s of t h i s 
o f f i c e i n d i c a t e t h a t Chapter 359 can be used o n l y f o r the 
i m p o s i t i o n o f a township-wide t a x . T h e r e f o r e , as an o r i g i n a l 
p r o c e e d i n g , Chapter 359 appears t o have no u t i l i t y f o r p a r t 
o f a t o w n s h i p . However, Chapter 359 f i r e p r o t e c t i o n a l r e a d y 
i n f o r c e a t the time o f c r e a t i o n o f a Chapter 357A d i s t r i c t 
m a Y c o n t i n u e i n the r e m a i n i n g p o r t i o n as h e r e i n b e l o w i n d i c a t e d . 

2 . In answer to your second q u e s t i o n , Code s e c t i o n 357A . 1 3 
p r o v i d e s as f o l l o w s : 

"Township t a x d i s c o n t i n u e d . When the boundary 
l i n e s o f such b e n e f i t e d f i r e d i s t r i c t s h a l l i n c l u d e an 
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e n t i r e t o w n s h i p , the township t r u s t e e s s h a l l no l o n g e r 
l e v y t h e tax p r o v i d e d by s e c t i o n 3 5 9 A 3 , and any i n d e b t e d ­
n e s s i n c u r r e d f o r the purposes o f s e c t i o n s 359.H-2 to 
359• i+5» i n c l u s i v e , s h a l l be assumed by the b e n e f i t e d f i r e 
d i s t r i c t and a l l the a s s e t s o f s a i d township which r e l a t e 
to the f i r e - f i g h t i n g o p e r a t i o n s h a l l be t r a n s f e r r e d to the 
b e n e f i t e d f i r e d i s t r i c t . Any p r o p e r t y i n the township 
p u r c h a s e d f o r dual purposes s h a l l be h e l d j o i n t l y . " 

S i n c e the f o r e g o i n g s t a t u t e p r o v i d e s f o r d i s c o n t i n u a n c e o f 
the Chapter 359 l e v y o n l y i n the event "such b e n e f i t e d d i s t r i c t 
s h a l l i n c l u d e an e n t i r e t o w n s h i p " i t f o l l o w s t h a t the Chapter 
359 l e v y and f i r e p r o t e c t i o n p r o v i d e d t h e r e u n d e r would c o n t i n u e 
where the Chapter 357A f i r e d i s t r i c t d i d not i n c l u d e the e n t i r e 
t o w n s h i p , as i n the r e m a i n i n g p o r t i o n o f township M B " t o which 
your l e t t e r r e f e r s . 

3« Your t h i r d q u e s t i o n i s c o v e r e d by t h e answers to 1 
and 2. 

k-. in y o u r f o u r t h q u e s t i o n , I assume t h a t the p o r t i o n o f 
township "B" o t h e r than the p a r t w i t h which your q u e s t i o n con­
c e r n s i t s e l f would have become p a r t o f a Chapter 357A f i r e 
d i s t r i c t and t h a t the r e m a i n i n g p o r t i o n has never had f i r e 
p r o t e c t i o n under e i t h e r Chapter 357A o r Chapter 359* I f t h i s 
be the c a s e , then the i n d i v i d u a l r e s i d e n t s a r e f r e e t o purchase 
t h e i r f i r e p r o t e c t i o n wherever t h e y can f i n d i t . The r e a l 
q u e s t i o n i s whether a township ( t o w n s h i p "A") h a v i n g e l e c t e d 
to p r o v i d e f i r e p r o t e c t i o n under Chapter 359, can s e l l such 
p r o t e c t i o n to i n d i v i d u a l s u b s c r i b e r s o u t s i d e the to w n s h i p . 
The scope o f p r o t e c t i o n which may be a f f o r d e d under Chapter 359 
i s l i m i t e d by s e c t i o n 359»^2, which p r o v i d e s as f o l l o w s ! 

" A u t h o r i z a t i o n . The township t r u s t e e s o f any 
township may p u r c h a s e , own, r e n t , or m a i n t a i n f i r e 
a p p a r a t u s o r equipment and p r o v i d e h o u s i n g f o r same 
and f u r n i s h s e r v i c e s i n the e x t i n g u i s h i n g o f f i r e s i n s a i d 
t o w n s h i p , i n d e p e n d e n t l y o r j o i n t l y w i t h any a d j o i n i n g 
township or t o w n s h i p s , l i k e w i s e a u t h o r i z e d as h e r e i n 
p r o v i d e d , or w i t h any c i t y o r town." 

Very t r u l y y o u r s , 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 

L C A j b l 



SCHOOLS^ S p e c i a l E d u c a t i o n — s c h o o l boards cannot l e g a l l y 
pay t u i t i o n f o r t u t o r i n g o f c h i l d r e n r e q u i r i n g s p e c i a l 
e d u c a t i o n u n l e s s such c l a s s e s are e s t a b l i s h e d under the 
p r o v i s i o n s o f Chapter 2&1. ( foA^^^t &&M**?«**«, 

November 2 5 , 1959 it $f-fZ~<? 

Mr. J a c k R. Gray 
Calhoun County A t t o r n e y 
R o c k w e l l C i t y , lowa 

Dear Mr. Gray: 

T h i s w i l l acknowledge our c o n v e r s a t i o n o f October 19 
and a l s o your l e t t e r o f October 15, i n which you say: 

" I n our c o u n t y , wo have m e n t a l l y r e t a r d e d 
c h i l d r e n f o r whom no ty p e o f f o r m a l s c h o o l i s 
p r o v i d e d by the county board o f e d u c a t i o n . For 
some time the county a s s o c i a t i o n f o r r e t a r d e d 
c h i l d r e n have c a r r i e d on an annual fund d r i v e f o r 
the purpose o f d e f r a y i n g the c o s t o f s e n d i n g some 
o f t h e s e c h i l d r e n to & c e r t a i n Ruth C a r l s o n o f 
R o c k w e l l C i t y , lowa. She h o l d s c l a a a e s f o r t h e s e 
c h i l d r e n , v a r y i n g from 3 t o 15 h o u r s a week w i t h 
the p a r e n t s p a y i n g the b a l a n c e o f the c o s t . T h i s 
y e a r the a s s o c i a t i o n a n t i c i p a t e d the c l a s s b e i n g 
s e t up i n the county by the county board o f edu­
c a t i o n and are t h e r e f o r e out o f money. The whole 
burden o f the s c h o o l c o s t s r e s t s upon the p a r e n t s 
and i n some c a s e s amounts t o over $500.00 a y e a r . 
One o f t h e s e p a r e n t s went t o one o f the l o c a l s c h o o l 
boards and asked the county t o h e l p pay f o r t h i s 
c o s t amounting t o the same as t u i t i o n and t h i s 
s u p e r i n t e n d e n t asked me t o i n q u i r e as t o the l e g a l i t y 
o f such a r e q u e s t . As was e x p e c t e d , o t h e r p a r e n t s 
f o l l o w e d s u i t and made r e q u e s t s o f t h e i r r e s p e c t i v e 
b o a r d s . One s c h o o l board agreed t o pay t u i t i o n and 
t r a n s p o r t a t i o n and an o t h e r i n d i c a t e d t h a t they would 
a l s o . Three o t h e r s c h o o l boards w i t h h e l d t h e i r d e c i s i o n 
u n t i l t h e y have o b t a i n e d r u l i n g as to t h e i r a u t h o r i t y 
and r e s p o n s i b i l i t y . 

"For your i n f o r m a t i o n , the t e a c h e r , Ruth C a r l s o n , 
i n s t r u c t s t h e s e c h i l d r e n i n her own home and not i n 
the p a r e n t ' s home. She has a p p r o x i m a t e l y n i n e such 
c h i l d r e n and the q u e s t i o n s a r i s e s as t o whether or 

S9-/2-4 
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not she i s a home t u t o r . I t i s my u n d e r s t a n d i n g t h a t 
M i s s C a r l s o n has a r e g i s t e r e d s u b s t i t u t e c e r t i f i c a t e . 
Her o t h e r r e q u i r e m e n t s a re unknown except t h a t they do 
not reach the q u a l i f i c a t i o n s f o r t e a c h i n g r e t a r d e d 
ch i l d r e n . 

" I n d e t e r m i n i n g whether o r not the l o c a l s c h o o l 
board i s r e s p o n s i b l e f o r p r o v i d i n g t u i t i o n and t r a n s ­
p o r t a t i o n f o r t h e s e c h i l d r e n i s i t im p o r t a n t whether 
o r not the t e a c h e r meets the s t a n d a r d s as p r e s c r i b e d 
by t h e d i v i s i o n o f s p e c i a l e d u c a t i o n and can a s c h o o l 
d i s t r i c t l e g a l l y p r o v i d e funds f o r such t u t o r i n g ? " 

The beard o f d i r e c t o r s of any s c h o o l d i s t r i c t i s a 
c r e a t u r e o f s t a t u t e c r e a t e d f o r the p r i m a r y purpose o f c a r ­
r y i n g out a governmental f u n c t i o n o f p u b l i c e d u c a t i o n . 
Independent S ch. p j V l $ya^e ftppaal B o a r d , 230 lowa 92k9 

299 N. W« 4-H-0. The l e g i s l a t u r e empowered the board o f 
d i r e c t o r s o f a s c h o o l d i s t r i c t t o p r o v i d e adequate s c h o o l 
f a c i l i t i e s and f a c u l t i e s t o c a r r y out t h i s governmental 
f u n c t i o n . 

In a d d i t i o n , the l e g i s l a t u r e makes a compulsory r e q u i r e -
^ ment t o a t t e n d s c h o o l i f a c h i l d i s a c e r t a i n age. Sect i o n 

2 ^ « 1 , Code 195&» Thus, the l e g i s l a t u r e gave broad powers to 
th e board o f d i r e c t o r s o f a s c h o o l d i s t r i c t , t o p r o v i d e 
adequate f a c i l i t i e s or t o make arrangements w i t h o t h e r d i s ­
t r i c t s f o r such f a c i l i t i e s . The board of d i r e c t o r s o f a 
s c h o o l d i s t r i c t needs o n l y to p r o v i d e e d u c a t i o n a l f a c i l i t i e s 
f o r t h o s e c h i l d r e n who are average and n o r m a l . 

S e c t i o n 2 8 2 . 3 , Code 195&, i n p e r t i n e n t p a r t , seyss 

" A d m i s s i o n and e x c l u s i o n o f p u p i l s . 3. The 
board may e x c l u d e * * * any c h i l d who i n i t s judgment 
i s so abnormal t h a t h i s at t e n d a n c e at s c h o o l w i l l be 
o f no s u b s t a n t i a l b e n e f i t t o him, * * * M 

T h e r e f o r e , t h e funds which t h e s c h o o l board may expend are 
p r i m a r i l y f o r the g e n e r a l e d u c a t i o n o f a v e r a g e , normal 
c h i l d r e n . 

However, the l e g i s l a t u r e r e a l i z e d t h e r e was a need f o r 
a s p e c i a l t y p e of e d u c a t i o n f o r thos e c h i l d r e n who would 
r e q u i r e t h e s p e c i a l e d u c a t i o n . Because o f t h e c o m p l e x i t y o f 
the problem and the g r e a t e r expense i n v o l v e d , s p e c i a l edu­
c a t i o n r e q u i r e m e n t s have been e s t a b l i s h e d . The s c h o o l d i s ­
t r i c t s do not have any s t a t u t o r y a u t h o r i t y t o e s t a b l i s h 

( s p e c i a l c l a s s or t u t o r i n g e x c e p t as p r o v i d e d i n Chapter 2 8 l , 
Code 1956. Funds o f a s c h o o l d i s t r i c t can o n l y be expended 
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f o r the e d u c a t i o n o r t u t o r i n g o f c h i l d r e n r e q u i r i n g s p e c i a l 
e d u c a t i o n a f t e r f u l l c o m p l i a n c e w i t h Chapter 2 6 l , Code 1956* 
However, the d i r e c t o r s o f a s c h o o l d i s t r i c t a r e under no 
mandatory duty t o e s t a b l i s h s p e c i a l e d u c a t i o n s c h o o l s or 
c l a s s e s . 

T hus, i n answer t o your q u e s t i o n , a s c h o o l board i s not 
r e s p o n s i b l e f o r p r o v i d i n g t u i t i o n and t r a n s p o r t a t i o n f o r 
c h i l d r e n r e q u i r i n g s p e c i a l e d u c a t i o n u n l e s s such c l a s s e s have 
been e s t a b l i s h e d i n accordance w i t h Chapter 2 6 l , Code 195&» 
Under s e c t i o n 261.*+, Code 1956, t e a c h e r s are to be q u a l i f i e d 
t o i n s t r u c t t h e s e s p e c i a l e d u c a t i o n c l a s s e s . A l l the r e q u i r e ­
ments o f Chapter 2 8 l , Code 1958, must be met b e f o r e a s c h o o l 
d i s t r i c t can l e g a l l y p r o v i d e f u n d s f o r such t u t o r i n g . 

Y o u r s v e r y t r u l y , _ 

THEODOR W. REHMANN, JR. 
A s s i s t a n t A t t o r n e y G e n e r a l 

T«R»bl 



MOTOR VEHICLE$I»• Examinations of a p p l e t . * ^ ^ ^ ^ 
or chnuffaur's licenses. 

A duly appointed and authorized examiner of the Iowa 
Highway Safety Patrol does no violence to the provisions of 
321.220, when examining applicants f o r operator's or ^ \ 
chauffeur's licenses. ; / A * ^ ^ ^ V 

December 1, 1959 

Mr. G. A. Cady 
County Attorney for Franklin County 
Hampton, Iowa 

Tear Sirs 
fleference is made to your letter tinder date of 

November 25, 1959, the same reading as follows: 

"I am hereby requesting an opinion from your 
office concerning the following factual 
situation, which was posed to me by a member 
of the Iowa Highway Patrol, Driver's Examiner 
Division. 
"This patrolman would like to know whether 
or not he must, or whether he legally can 
give a driving test to a person who appears 
before him and requests the seme, after ho 
has successfully passed the written portion 
of the examination, when the party does not 
hove an instruction permit; the officer ie 
interested in knowing whether or not he is 
violating Section 321.220 of the 1958 Code 
of Iowa, i f h© permits this person to drive 
a vehicle. 

"Tour early opinion in this matter would be 
appreciated." 

In reply thereto: 

Section 321.186, Code of Iowa, 1958, reads as 
follows: 

"The department may examine every new applicant 
for an operator's or chauffeur's license or 
any person holding a valid operator'a or 
chauffeur'a license when the department has 
reason to believe that such parson may be 
physically or mentally incompetent to operate 
a motor vehicle, or whose driving record 
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appears to the department to Justify such 
an examination. Such examinations shall be 
held in every county within periods not to 
exceed fifteen days. It shall Include a 
test of the applicant's eyesight, his 
ability to read and understand highway 
signs regulating, warning, and directing 
traffic, his knowledge of the traffic laws 
of this state, and shall include an actual 
demonstration of ability to exercise 
ordinary and reasonable control in the 
operation of a motor vehicle and such 
further physical and mental examinations 
as the department finds necessary to 
determine the applicant's fitness to 
operate a motor vehicle safely upon th© 
highways." 

Section 321.187, Code of Iowa, 1958, provides 
thats 

"The department is hereby authorised to 
appoint persons from the highway patrol 
or may designate the county sheriff for 
the purpose of examining applicants for 
operators' and chauffeurs' licenses. 
It shall be the duty of any such person 
so appointed to conduct examinations 
of applicants for operators' and chauffeurs' 
licenses under the provisions of this chap­
ter to make a written report of findings 
and recommendations upon such examination 
to the department. Examiners appointed 
by the department shall have the authority 
of peace officers for th© purpose of 
enforcing the laws relating to motor 
vehicles and the operation thereof, and 
when on duty shall wear a uniform and 
proper identifying badge or badges aa 
prescribed by the commissioner which 
shall be purchased by the department 
and paid for from the department 
maintenance fund." 

In view of the foregoing, you are advised that a 
duly appointed and authorised examiner of the Iowa Highway 
Safety Patrol does no violence to the provisions of 
Section 321.220, Code of Iowa, 1958, when such examiner la 
examining applicants for operator's or chauffeur's licensee. 

Very truly yours, 

CARL H. PESCH 
CHPjjial Assistant Attorney General 



COUNTIES: 
Zoning County z o n i n g commissioners a p p o i n t e d by the board 

o f s u p e r v i s o r s a re not e n t i t l e d t o compensation o r expenses.($tto&u&£s 

December J , 1959 

Mr. Evan L. Hultman 
B l a c k Hawk County A t t o r n e y 
S u i t e 201 F i r s t N a t i o n a l B u i l d i n g 
W a t e r l o o , lowa 

Dear Evan: 

T h i s w i l l acknowledge r e c e i p t of y o u r s o f the 23d 

u l t , i n which you s u b m i t t e d the f o l l o w i n g : 

" S e c t i o n 35&A.8 o f the 1958 Code o f lowa s t a t e s 
i n p a r t : 'In o r d e r t o a v a i l i t s e l f o f the powers con­
f e r r e d by t h i s c h a p t e r , the board o f s u p e r v i s o r s s h a l l 
a p p o i n t a commission, to be known as the county z o n i n g 
comm i ss i o n , 1 

"At no p l a c e i n the s t a t u t e i s any r e f e r e n c e made 
a u t h o r i z i n g compensation o r m i l e a g e t o the members 
s e r v i n g as z o n i n g c o m m i s s i o n e r s . 

"The B l a c k Hawk County Board o f S u p e r v i s o r s has 
r e q u e s t e d t h a t I s e c u r e an o p i n i o n t o the f o l l o w i n g 
q u e s t i o n : 

Can Zoning Commissioners be p a i d compensation 
o r m i l e a g e f o r s e r v i c e s r e n d e r e d as members of the 
county z o n i n g commission? 

"Thanking you i n advance f o r your a s s i s t a n c e i n 
t h i s m a t t e r , I remain" 

In r e p l y t o the f o r e g o i n g I would a d v i s e : 

The r u l e o f compensation f o r p u b l i c o f f i c e r s i s 

s t a t e d g e n e r a l l y i n the case o f Twinam v. Lucas County, 

10*+ lowa 231, 73 M.W. V/3, t o the e f f e c t t h a t the u n i f o r m 

r u l e i s t h a t i n the absence o f some s t a t u t e c l e a r l y a u t h o r ­

i z i n g I t , a p u b l i c o f f i c e r i s not e n t i t l e d t o compensation. 

See o t h e r cases h o l d i n g the same r u l e under the t i t l e : 
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OFFICERS, In C a l l a g h a n ' s lowa D i g e s t . The same r u l e a p p l i e s 

t o the a l l o w a n c e o f expenses, i n c l u d i n g m i l e a g e . See Chapter 

79, Code 195,8. See Opinion o f the A t t o r n e y General a p p e a r i n g 

i n the 193^ R e p o r t , page 305. And see S e c t i o n s 3**i and 369» 

Volume k3, American J u r i s p r u d e n c e , under the t i t l e : PUBLIC 

OFFICERS. 

There may be some q u e s t i o n whether such commissioners 

a r e " p u b l i c o f f i c e r s , " but whether they be or n o t , the f o r e ­

g o i n g r u l e s would seem t o a p p l y . I f not p u b l i c o f f i c e r s , i t 

would appear they would have no h i g h e r r i g h t t o compensation 

and expenses than p u b l i c o f f i c e r s . 

Very t r u l y y o u r s , 

OS:mmh^ 

OSCAR STRAUSS 

F i r s t A s s i s t a n t A t t o r n e y General 



D i v i d e n d s o f b u i l d i n g and l o a n a s s o c i a t i o n s s h a l l be d e c l a r e d 
and a p p o r t i o n e d a n n u a l l y , s e m i a n n u a l l y , o r q u a r t e r l y . D i v i d e n d s 
d e c l a r e d on May 31 and November 30 a r e n e i t h e r a n n u a l , s e m i a n n u a l , 
nor q u a r t e r l y . (J&^^-fr J*, 

December 1, 1959 

Mr. C. B. A k e r s 
A u d i t o r o f S t a t e 
B U I L D I N G 

A t t e n t i o n : Mr. George 0. Carson 

My dear Mr, Carson: 

T h i s w i l l acknowledge r e c e i p t o f l e t t e r ad­

d r e s s e d to us by Barnes, Wadsworth, E l d e r k i n , Locher & P i r -

n i e , per James E, Bromwe11, i n which they s u b m i t t e d t o me 

the f o l l o w i n g : 

"Re: S e c t i o n s 42 and 43, Chapter 333 
A c t s o f the 58th General Assembly 

"Our c l i e n t , The Cedar R a p i d s B u i l d i n g and Loan 
A s s o c i a t i o n c o n t e m p l a t e s the f i l i n g o f amended and sub­
s t i t u t e d A r t i c l e s o f I n c o r p o r a t i o n by reason o f the en­
actment o f Chapter 338 o f the A c t s o f the 5 8 t h Genera? 
Assembly. I t has been the p r a c t i c e of the Cedar R a p i d s 
B u i l d i n g and Loan A s s o c i a t i o n t o pay d i v i d e n d s semi­
a n n u a l l y on the 31st day o f May and the 3 0 t h day o f 
November of each y e a r . We have r e c e i v e d , by c o u r t e s y 
o f the A u d i t o r o f S t a t e , c e r t a i n Model A r t i c l e s o f 
I n c o r p o r a t i o n f o r lowa S a v i n g s and Loan A s s o c i a t i o n s . 
We have l i k e w i s e r e c e i v e d , s e p a r a t e l y p r e p a r e d , c e r t a i n 
s e c t i o n s o f the Modal A c t which have been approved by 
the F e d e r a l S a v i n g s & Loan Insurance C o r p o r a t i o n w i t h 
the a d v i c e t h a t these c e r t a i n s e c t i o n s recommended and 
approved by them remain unchanged i n the a r t i c l e s u l t i ­
m a t e l y f i l e d . We have, o f c o u r s e , p a r t i c u l a r concern 
about S e c t i o n 18 o f the Model A c t . S p e c i f i c a l l y t h a t 
p o r t i o n which s t a t e s : 

'such d i v i d e n d s t o be d e c l a r e d and a p p o r t i o n e d 
by the Board o f D i r e c t o r s out o f net p r o f i t s as 
o f June 30 and December 31 each year a f t e r making 
p r o v i s i o n , e t c . 1 

"We a r e u n c l e a r as t o the mandate c o n t a i n e d i n Sec­
t i o n s 42 and 43 o f the A c t . S e c t i o n 42 c r e a t i n g a u t h o r ­
i t y i n the Board o f D i r e c t o r s f o r the d e c l a r a t i o n o f 
d i v i d e n d s does not f i x d a t e s f o r such d e c l a r a t i o n . 
S e c t i o n 43, however, commences, 
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'As o f June 30 and December 31 of each y e a r , 
b e f o r e d e c l a r i n g any d i v i d e n d s , the Board of 
D i r e c t o r s s h a l l t r a n s f e r and c r e d i t t o a 
g e n e r a l r e s e r v e a c c o u n t , e t c . ' 

" i f S e c t i o n 43 e s t a b l i s h e s d a t e s f o r the d e c l a r a t i o n 
o f d i v i d e n d s , our A r t i c l e s , must, o f c o u r s e , conform. How­
e v e r , these d a t e s a r e not a r e q u i r e m e n t o f law, and i f the 
F e d e r a l S a v i n g s & Loan Insurance C o r p o r a t i o n does not have 
r e q u i r e m e n t s o t h e r w i s e based ( c o n c e r n i n g which we r e c o g n i z e 
you cannot a d v i s e ) the a s s o c i a t i o n might w e l l p r e f e r to r e ­
t a i n i t s p r e s e n t p o l i c y o f d e c l a r i n g d i v i d e n d s on May 31st 
and November 30th both f o r a c c o u n t i n g and p u b l i c r e l a t i o n s 
r e a s o n s . 

"We have w r i t t e n you thus d i r e c t l y f o l l o w i n g a conver­
s a t i o n w i t h the s e c r e t a r y to Mr. George C. Carson o f the 
S t a t e A u d i t o r ' s o f f i c e , Mr. Carson b e i n g a b s ent frdm h i s 
o f f i c e by reason o f i l l n e s s . We would a p p r e c i a t e your 
a d v i c e on t h i s s u b j e c t . " 

Whether the dates o f June 30 and December 31 of 

each year f o r the d e c l a r a t i o n o f d i v i d e n d s as c o n t a i n e d i n the 

Model A c t a r e a u t h o r i z e d , i t seems c l e a r t o me t h a t f i x i n g the 

d e c l a r a t i o n o f d i v i d e n d s on May 31 and November 30 of each year 

i s c o n t r a r y t o the p r o v i s i o n s o f S e c t i o n 42 o f Chapter 338, 

A c t s o f the 5 8 t h General Assembly. Such s e c t i o n p r o v i d e s the 

f o l l o w i n g : 

"SEC. 42. D i v i d e n d s . A f t e r making such p r o v i s i o n as 
i t deems a d v i s a b l e f o r a b s o r b i n g immeqiate and p o s s i b l e 
f u t u r e l o s s e s , the board of d i r e c t o r s o f such a s s o c i a t i o n 
s h a l l a n n u a l l y , s e m i a n n u a l l y , o r q u a r t e r l y d e c l a r e and 
a p p o r t i o n as a d i v i d e n d t o members, a c c o r d i n g t o i t s 
a r t i c l e s o f i n c o r p o r a t i o n , such p o r t i o n o f the a s s o c i a ­
t i o n ' s net p r o f i t s as i t may deem a v a i l a b l e and as may be 
o t h e r w i s e a u t h o r i z e d under t h i s c h a p t e r . Members s h a l l 
p a r t i c i p a t e i n d i v i d e n d s i n p r o p o r t i o n t o t h e i r r e s p e c ­
t i v e i n v e s t m e n t s t h e r e i n . D i v i d e n d s f o r a p a r t i c u l a r 
month s h a l l be p a i d o n l y on sums i n v e s t e d by a member 

- p r i o r t o the t e n t h day o f t h a t month." 

The p r o v i s i o n t h e r e i s t h a t the d i v i d e n d s s h a l l 

be d e c l a r e d and a p p o r t i o n e d " a n n u a l l y , s e m i a n n u a l l y , o r q u a r t e r l y - . " 
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D e c l a r a t i o n o f such d i v i d e n d s on May 31 and November 30 i s 

n e i t h e r an a n n u a l , s e m i a n n u a l , nor q u a r t e r l y d e c l a r a t i o n . 

Copy o f t h i s l e t t e r i s g o i n g f o r w a r d t o 

BARNES, WADSWORTH, ELDERKIN, LOCHER & PIRN IE, A t t o r n e y s and 

C o u n s e l o r s a t Law, H i g l e y B u i l d i n g , Cedar R a p i d s , lowa, 

a t t e n t i o n : Mr. James E. Bromwell. 

Very t r u l y y o u r s , 

OS:ffiffih^ 

OSCAR STRAUSS 

F i r s t A s s i s t a n t A t t o r n e y General 



INSURANCE: S e c u r i t i e s - P i v i s i on — I n s t a l l m e n t s a l e s — where 
a c e r t i f i c a t e i s p a i d f o r by i n s t a l l m e n t s due each time a hog 
i s d e l i v e r e d r a t h e r than at r e g u l a r c a l e n d a r i n t e r v a l s , the 
i r r e g u l a r i t y o f the i n s t a l l m e n t p e r i o d s does not take the 
c e r t i f i c a t e out of the d e f i n i t i o n . o f " s t o c k " i n Code s e c t i o n 

December 2, 1959 #5f-/Z-K 

Mr. Robert L. W a l t e r s 
S u p e r i n t e n d e n t o f S e c u r i t i e s 
Insurance Department o f lowa 
L O C A L 

Dear Mr. W a l t e r s : 

R e c e i p t i s acknowledged o f your l e t t e r o f November 20 
as f o l l o w s * 

" I n accordance w i t h our t e l e p h o n e c o n v e r s a t i o n 
o f t h i s morning. I have attempted to s e t f o r t h below 
the s a l i e n t f e a t u r e s of the R e t a i n C a p i t a l C e r t i f i ­
c a t e s which Farmbest, I n c . proposes t o i s s u e i n lowa. 
I b e l i e v e t h e e n c l o s e d r e g i s t r a t i o n statement f i l e d 
v/ith t he S e c u r i t i e s and Exchange Commission i n 
c o n n e c t i o n w i t h t h i s i s s u e w i l l g i v e you a f a i r l y 
comprehensive* p i c t u r e of the c o r p o r a t i o n and the 
n a t u r e o f i t s s e c u r i t i e s . 

" I n summary, t h i s r e g i s t r a t i o n a p p l i c a t i o n seems 
to p r e s e n t a p r o p o s i t i o n wherein hog p r o d u c i n g members 
of the c o o p e r a t i v e would pay to t h e c o r p o r a t i o n 25$ 
on each hog marketed. The hog p r o d u c e r ' s payments 
would o f c o u r s e be o f v a r i o u s amounts and made at 
i r r e g u l a r i n t e r v a l s depending on how many hogs he 
d e l i v e r s to the s l a u g h t e r house d u r i n g the y e a r . 

"The i m p o r t a n t f e a t u r e o f t h i s p l a n as o u t l i n e d 
on page 10 o f the r e g i s t r a t i o n statement i s t h a t 
a l t h o u g h payments toward purchase o f a R e t a i n C a p i t a l 
C e r t i f i c a t e w i l l i n most c a s e s be made a t v a r i o u s 
t i m e s d u r i n g the y e a r , the c e r t i f i c a t e i t s e l f 
( e v i d e n c i n g a l l hog d e l i v e r i e s d u r i n g the y e a r ) i s 
i s s u e d once a n n u a l l y . 

" I n view o f the r a t h e r broad d e f i n i t i o n g i v e n 
the word ' s t o c k ' i n Chapter 501 o f t h e Code of lowa, 
i t would appear to us t h a t t h i s c o r p o r a t i o n ' s p l a n 
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f o r i s s u i n g R e t a i n C a p i t a l C e r t i f i c a t e s would very 
l i k e l y c o n s t i t u t e the s a l e o f s t o c k on the i n s t a l l ­
ment p l a n . 

" S i n c e as J mentioned t h i s morning, t h i s a p p l i c a t i o n 
i s c u r r e n t l y pending f o r d e t e r m i n a t i o n i n t h i s d e p a r t ­

ment, we would a p p r e c i a t e i t i f you would g i v e t h i s 
m a t t e r your a t t e n t i o n at an e a r l y date and a d v i s e as 
t o your v i e w s . " 

The d e s c r i p t i o n of the " R e t a i n C a p i t a l C e r t i f i c a t e s " 
g i v e n i n Form S - l , R e g i s t r a t i o n Statement under the f e d e r a l 
s e c u r i t i e s a c t o f 1933 f i l e d w i t h the S e c u r i t i e s Exchange 
Commission by Farmbest, i n c . , e n c l o s e d w i t h your l e t t e r , i s 
as f o l l o w s : 

"DESCRIPTION OF RETAIN CAPITAL CERTIFICATES 

"As a c o n d i t i o n o f d o i n g b u s i n e s s w i t h Farmbest 
on a c o o p e r a t i v e b a s i s , and as a means o f a s s i s t i n g 
i n f u r n i s h i n g the c a p i t a l r e q u i r e d i n such o p e r a t i o n s , 
each member d e l i v e r i n g hogs to the A s s o c i a t i o n f o r 
m a r k e t i n g , a g r e e s to pay the A s s o c i a t i o n $0.25 per 

( hog as i n v e s t e d c a p i t a l , e v i d e n c e d by r e t a i n c a p i t a l 
c e r t i f i c a t e s . Such payments a r e due and p a y a b l e at 
the tj.tie o f each d e l i v e r y and may be deducted by the 
A s s o c i a t i o n from the i n i t i a l amount p a y a b l e f o r the 
hogs. I t i s the i n t e n t i o n o f the A s s o c i a t i o n to 
i s s u e t h e s e c e r t i f i c a t e s a n n u a l l y and each c e r t i f i c a t e 
s h a l l be f o r the t o t a l amount of a l l payments of the 
member d u r i n g the y e a r . 

"Such c e r t i f i c a t e s s h a l l not bear i n t e r e s t or 
d i v i d e n d s and s h a l l be redeemed at f u l l f a c e amount, 
i n c a s h , by y e a r s , i n the o r d e r o f i s s u a n c e , not 
l a t e r than f i f t e e n y e a r s from and a f t e r the l a s t day 
of the f i s c a l y e a r of t h e A s s o c i a t i o n i n which they 
were i s s u e d . Such c e r t i f i c a t e may be redeemed e a r l i e r 
i f a u t h o r i z e d by not l e s s than a t w o - t h i r d s vote o f 
the board o f d i r e c t o r s . 

"The c e r t i f i c a t e s a r e t r a n s f e r a b l e o n l y upon the 
books o f the A s s o c i a t i o n and upon the w r i t t e n consent 
of i t s board o f d i r e c t o r s . The A s s o c i a t i o n s h a l l have 
a l i e n upon each c e r t i f i c a t e f o r a l l i n d e b t e d n e s s o f 
t h e h o l d e r t o the A s s o c i a t i o n and may a p p l y the same 
a g a i n s t such i n d e b t e d n e s s , but may not be c o m p e l l e d 
to do so p r i o r t o the date s p e c i f i e d f o r redemption 
of t h e c e r t i f i c a t e . 
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" R e t a i n c a p i t a l c e r t i f i c a t e s s h a l l be i n the 
n a t u r e o f e q u i t y c a p i t a l , s u b o r d i n a t e t o a l l i n d e b t e d -
n ess o f the A s s o c i a t i o n and, i n the event of l i q u i d a t i o n 
o r d i s s o l u t i o n , s u b o r d i n a t e to r e v o l v i n g fund c e r t i f i ­
c a t e s and p r e f e r r e d s t o c k p l u s any d i v i d e n d s d e c l a r e d 
t h e r e o n , and u n p a i d , but e n t i t l e d to payment i n f u l l 
ahead o f any payment on common s t o c k . " 

The d e f i n i t i o n o f " s t o c k " i n Code s e c t i o n 501.1 i s as 
f o l l o w s : 

". . . ' s t o c k ' s h a l l mean c e r t i f i c a t e s , member­
s h i p s , s h a r e s , bonds, c o n t r a c t s , d e b e n t u r e s , s t o c k s , 
t o n t i n e c o n t r a c t s , or o t h e r investment s e c u r i t i e s or 
agreements o f any k i n d o r c h a r a c t e r i s s u e d upon t h e 
p a r t i a l payment o r i n s t a l l m e n t p l a n . " 

In an o p i n i o n at page 3&1 of the 1928 Report of the 
A t t o r n e y G e n e r a l i t i s s t a t e d t h a t an arrangement whereby 
s u b s c r i p t i o n s were taken by a c o a l company f o r " t h r i f t bonds" 
w i t h down payment made at the time o f s u b s c r i p t i o n and the 
c e r t i f i c a t e i s s u e d at the time the b a l a n c e was p a i d amounted 
to s a l e on the i n s t a l l m e n t p l a n under the quoted s e c t i o n . 

In an o p i n i o n a p p e a r i n g at page 201 o f the same r e p o r t , 
c e r t i f i c a t e s i s s u e d on p a r t i a l payments were h e l d s u b j e c t t o 
the r e q u i r e m e n t s o f the s t a t u t e even though the p u r c h a s e r 
d e p o s i t e d an i n s u r a n c e p o l i c y w i t h cash s u r r e n d e r v a l u e e q u a l 
to the b a l a n c e owed on the c e r t i f i c a t e as s e c u r i t y f o r the 
b a l a n c e of the i n s t a l l m e n t s . 

In the case at hand the company i s s u e s c e r t i f i c a t e s a f t e r 
r e c e i p t o f i n s t a l l m e n t s throughout the y e a r . The o n l y t h i n g 
unique about the i n s t a l l m e n t s i s t h a t they a r e p ayable each 
time a member d e l i v e r s a hog r a t h e r than once a month or 
o t h e r p e r i o d of time-. That the c y c l e o f i n s t a l l m e n t payments 
happens to be based on the i n c i d e n c e of d e l i v e r y o f hogs 
r a t h e r than at r e g u l a r i n t e r v a l s o f time does not a l t e r the 
f a c t t h a t they are i n s t a l l m e n t s nor does i t a l t e r the f a c t 
t h a t t hey are i n payment f o r a c e r t i f i c a t e . 

I am, t h e r e f o r e , o f the o p i n i o n t h a t the arrangement 
d e s c r i b e d i s s u b j e c t to the p r o v i s i o n s o f Code Chapter 501. 

Very t r u l y y o u r s , 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 

LCA:bl 



CERTIFICATION FOR FREE TUBERCULOSIS CARE: The certification 
contained in the form used by the Floyd County Department of 
Public Welfare for free care of tuberculosis at the State 
Sanatorium violates the provisioas of Section 254.8, and i s 
contrary to the rules and regulations established by the 
Department of Health. 

December 3, 1939. 

Mr. Carl Gernetatty 
Chairman, Finance Committee 
State Board of Regents 
Stats Office Bldg. 
Bee Moines, lowa 

Dear S i r : 

This i s to acknowledge receipt of your recent 
letter concerning the form used by the Floyd County 
Department of Public Welfare for admission of patients 
on a free ears basis to the State Sanatorium at Oakdale. 
Your letter states i n parts 

"We are concerned about the provisions i a 
the c e r t i f i c a t i o n section at the bottom of the fourth 
page of the Floyd County form. They seem to be in 
co n f l i c t with the Rules and regulations shown in the 
smaller pamphlet retarding free care of tuberculous 
patients. We are wondering i f the previsions under 
the ce r t i f i c a t i o n section of the application are in 
keeping with the intent of the lav for providing for 
free care of tuberculous patients. 

"$e would appreciate i t a great deal i f 
you would give ue your opinion on this natter.** 

The application used by the Floyd County Depart­
ment of Public Welfare to which you refer , contains a 
request for detailed information concerning the family 
background and financial position of the applicant. On 
the back of the application i s a * c e r t i f i c a t i o n " which 
applicant eigne. This certification statest 

" l t the undersigned, do certify that a l l 
the facts given by me in this application are correct 
and true and I do hereby make personal application 
for r e l i e f . 

"I do not have any other income or resources 
except am given in this application. 

**1 agree that X w i l l immediately notify the 
county r e l i e f authorities of any changes i n the fact* 
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above stated ox* when I have secured work l a private 
industry, l also agree to wake every effort to secure 
employment in private industry. 

"S hereby authorise any banking er postal 
savings institutions, person, firm er corporation 
to disclose to representatives of the county r e l i e f 
authorities any information which they may desire con­
cerning any questions asked i n this application. 

"I am willing to make affidavit concerning 
the above statements i f requested." 

The legislative intent in providing for free treatment to 
legal residents of leva suffering from tuberculosis i s set 
forth in Section 254.8, Code of Iowa, 1958. This section 
states i n parta 

"Treatments s h a l l he supplied free to any 
legal residents of Iowa suffering from tuberculosis 
* • * and expenditures of public funds for treatment 
of tuberculosis shall be considered expenditures for 
the protection of the public health and not as moneys 
advanced in the nature of welfare er relief.** 

Clearly, the tenor of the c e r t i f i c a t i o n contained In the 
Floyd County application for assistance i s quite contrary 
to the latentIon of the legislature regarding expenditures 
of public funds for treatment ef tuberculosis as an expendi­
ture for the protection of public health. The phrase i n 
the c e r t i f i c a t i o n , *•• e a and I do heresy make personal 
application for relief** i» In definite violation ef the ore-
visions ef this section which state that the funds advanced s h a l l 
net bo considered as moneys used in the nature of welfare er 
r e l i e f . 

Section 254.8, Code of lowa, 1958, provides 
that the State Department of Health s h a l l promulgate rules 
and regulations for th* uniform administration of the pro­
visions ef this section. Rules and Regulations were adopted 
by the Department ef Health on July 3, 1947 and remain i n 
force and effect to this date, theme rules and regulations 
designate a particular form <Ferm T-l) to be meed at the 
time am applicant requests free treatment for tuberculosis. 
The form used by the Floyd County Department of Public Health 
i s not designated nor approved as the proper form for c e r t i -
f i c a t i e a of free care under the Rules and Regulations of the 
Department of Health, and the c e r t i f i c a t i o n contained in 
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such form violates the intent and purposes of Section 254.8. 
The information requested oa the fore used 

by Floyd County relating to the financial status ef the 
patient aad the resource* of his family may he necessary 
for their purpose to establish the e l i g i b i l i t y ef the person 
for free car*. The c e r t i f i c a t i o n , however, should he made 
in accordance with the Rules and Regulations adopted by the 
State department of Realth and on the forms designated for 
such purpose. 

Tours very truly, 

CtP/sp 
Carl 1* Peterson 
Special assistant Attorney General 



MOTOR VEHICLES'.TK^eK^H5^Qfe^^fM^i-
1. fto permit required of the owner of a motor truck trader 

Gh. 327, Code 1958, when the owner of such motor truck rents such 
truck to another and the person renting such truck operates the 
same. 

2. A permit i s required of the owner i f he hauls under 
o r a l contract and holds himself out generally and hauls f o r anyone 
who c a l l s upon him to do so, 

# s i - / * -tk 

Mr* William Pappaa 
County Attorney, Corro Gordo County 
15 Second St., N. E. 
Mason City, Iova 

Tear S i r : 

Reference i s made to your request for an opinion on the 
following matter, to wit: 

"There is a former herein Corro Gordo County who 
owns his own truck. Be rents the truck to other 
farmers for hauling farm supplies and grain and 
makes a charge of $30.00 per day for the rental 
of th© truck. Sometimes the farmer drives the 
truck himself and at other times the person who 
rents the truck drives the truck. The contract 
between the farmer and persons renting the truck 
is oral, and the question arises as to whether 
or not this farmer is a motor vehicle truck 
operator within th© meaning of Chapter 327 so 
he can be required to obtain a permit pursuant 
to Section 327.6 of the Code of Iowa." 

In reply theretot 

A question very similar to the one you pose was answered in 
the 1930 Report of the Attorney General 260. In pertinent part, 
this opinion is as follows: 

"2. This operator is a retired farmer, living 
in town, and has no regular occupation. He 
does odd jobs about town and uses his truck to 
haul his own cream and livestock to market and 
in addition, hauls for his friends and neighbors 
but makes no regular business for such hauling. 
Last year he hauled 163 loads for other people 
and received the total sum of #200.25 for such 
work." 

"and 

"3. This operator lives in town and does odd 
jobs of work about town. He owns a Ford truck 
and i s open for engagements at a l l times for 
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trucking cream and livestock to town. He does 
not attempt to haul freight to other cities or 
make long hauls." 

Thee© situations were answered as followst 
n 2 . ... While this man is using his truck for 
his own use, he i s , of course, not operating 
for hire. This case would be determined by 
the fact whether or not he hauls for hia 
neighbors incidentally or whether he holds 
himself out generally to the public to haul or 
operate his truck for hire. If he holds him­
self out generally and hauls for anyone who 
calls upon him, he should secure the permit. 
If he merely hauls for such neighbors as he 
sees f i t to haul for, he would not be required 
to havo a permit. This rule would also apply 
to any person operating a truck in this manner," 
rt3. This operator would be governed by the 
rule above set out, that i s , whether he holds 
himself out at a l l times for engagements. If 
so, he should procure the license. If not he 
would cone under the rule expressed In division 
two hereof." 

On the basis of this opinion i t is my opinion thati 

1. Under the facts stated, a permit would not be required 
of the owner of the truck when such owner is not operating the 
truck himself but has ranted the same to another party who operates 
same. 

2. VJhen the owner operates the truck hteself a permit 
would be required i f the contract is oral and i f he holds himself 
out generally and hauls for anyone who calls upon him and not 
just for his neighbors as he sees f i t and then, incidently. 

Very truly yours, 

CHPjjal 
CARL H. PEBCH 
Assistant Attorney General 



MOTOR VEHICLES: Sunday gale bap. 
A t r a i l e r home being a vehicle subject to r e g i s t r a t i o n 

under the laws of t h i s state comes with i n the purview of ,<y > > 
Ch. 24.3, Acts, 58th G. A, 7Z jUni^vi; l/r-rr£t^&*^vWW' 

December A, 1959 

Mr. Edward F. Samore 
County Attorney of Woodbury County 
204 Court House 
Sioux Ci t y , Iowa 

Dear S l r i 

This w i l l acknowledge receipt of your l e t t e r i n which you 
have submitted f o r opinion the following: 

"Keferotic© i s made to Chapter 243, Sunday Sales 
of Motor Vehicles, wherein Section 322.3 i a 
amended as a new Section as f o l l o w s i 

*"Section 1. Section three hundred twenty-two 
point three (322.3), Code 1956, i s hereby amended 
by adding thereto a new subsection as f o l l o w s i 

i nKo person licensed under t h i s chapter 
s h a l l , e i t h e r d i r e c t l y or through an 
agent, salesman or employee, engage i n 
t h i s state, or represent or advertise 
that he i s engaged or intends to engage 
i n t h i s state, i n the business of buying 
or s e l l i n g at r e t a i l new or used motor 
vehicles on the f i r s t day of the week, 
commonly known and designated as Sunday.B« 

"Your opinion i s re s p e c t f u l l y requested as to whether 
or not such probation applies to a person who may be 
licensed under t h i s chapter but who deals exclusively 
i n the sale of t r a i l e r homes* Reference i s r e s p e c t f u l l y 
submitted to Section 321.130, Code of Iowa 1958, and 
to the opinion of the Attorney General 1949, Pag® 25, 
which held that t r a i l e r houses and commercial t r a i l e r s 
are not motor vehicles, and hence are subject to 
assessment f o r personal property tax while i n the 
hands of a dealer or a manufacturer i n possession of 
a dealer'8 l i c e n s e . " 

In reply to your question as submitted, I advise you as 
followst 
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Chapter 216 of the Acts of the 58th General Assembly reads 
as follows* 

HSection 1. Section throe hundred twenty-one 
point one (321.1), Code 1958, i s hereby amended 
by adding thereto the following subsection* 

1"House trailer and mobile home" means a 
trailer or semitrailer which is designed, con­
structed and equipped aa a dwelling place, 
living abode or sleeping place, either permanently 
or temporarily, and is ©quipped for us© as a 
conveyance on streets and highways.' 

Chapter 221, Sec. 2 (1), Acta of the 58th General Assembly 
reads as follows* 

"Sec. 2. Section three hundred twenty-one 
point one hundred twenty-three (321.123), Code 
1958, i s hereby amended as follows* 

"1. By inserting in line one (l) of such 
section after the word, 'trailers' the words, 
'and mobile homes'.11 

so that Section 321.123, Code 1958, reads in pertinent part as 
follows5 

"All trailers and stobile homes except those 
defined as semitrailers shall be subject to 
a registration fee to be fixed in accordance 
with the following schedule, * * * , H 

Section 322.2 (7), Code 1958, defines "motor vehicle" to 
mean "any vehicle subject to registration under the laws of this 
state". 

Therefore, a trailer home, being a vehicle subject to 
registration under the laws of this state, comes within the 
purview of Chapter 243, Acts of the 58th General Assembly. 

Very truly yours, 

CHP»j»l 
CARL fl. PESCH 
Assistant Attorney General 



MOTOR VEHICLES; Safety Chains 
A farm wagon and farm tr a c t o r need not be equipped with 

a safety chain as provided i n Sec. 321.4-62, Code 1958. 
C / W & if**. &*4+tj 4 ^ 4 ^ si-/*-/* 

December 4> 1959 

Mr. James Van Ginkel 
Cass County Attorney 
Atlantic, Iowa 

Dear S i n 

Reference is made to your request for an opinion on the 
following matter: 

nA fanner drives his farm tractor pulling a farm 
wagon from one part of his farm to another and in 
so doing travels over a public highway. Does this 
wagon and tractor have to be equipped with safety 
chains as provided in Section 321.462 of the 1958 
Code of Iowa or, is i t exempt from such requirement 
under the provisions of 321.383 of the 1958 Code." 

In reply thereto: 

Section 321.462, Code of Iowa, 1958, reads as follows in 
pertinent parts 

"When one vehicle is towing or palling another 
vehicle the drawbar or other connection shall 
be of sufficient strength to pull a l l weight 
towed thereby and shall be fastened to the 
frame of the towing vehicle in such manner as 
to prevent sidesway, and in addition to such 
principal connection there shall be a safety 
chain which shall be so fastened as to be 
capable of holding the towed vehicle should 
the principal connection for any reason f a i l . " 

Section 321.383, Code of Iowa, 1958, reads as follows: 

The provisions of this chapter with respect 
to equipment on vehicles shall not apply to 
implements of husbandry, road machinery, road 
rollers, or farm tractors except as herein 
made applicable." 
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It Is my opinion that the exceptions contained In Section 
321.383, supra, are controlling in this matter, and, therefore the 
safety chain equipment requirement does not apply under the facts 
stated above. 

Very truly yours, 

CHPjJml 
CARL H. PESCH 
Assistant Attorney General 



COUNTIES: O u t s i d e employment — Compensation r e c e i v e d , f o r a 
s e r v i c e which was not an o f f i c i a l d u t y , was not done under 
c o l o r of o f f i c e or p u b l i c employment, and was not done d u r i n g 
w o r k i n g h o u r s , may be p e r s o n a l l y r e t a i n e d by a p u b l i c o f f i c e r 
or employee, ( f i j ^ , £ 2*44€*>JL> l»~n^U^ 

December U, 1959 v J . 
# $?-/£/3 

Mr. Edward F. Samore * 
Woodbury County A t t o r n e y 
20*+ Court House 
Si o u x C i t y , lowa 

Dear Mr. Samores 

R e c e i p t i s acknowledged o f your l e t t e r o f November 13 
as f o l l o w s : 

" B i t h r e f e r e n c e t o the o p i n i o n above r e f e r r e d 
t o , we would l i k e to make c e r t a i n o b s e r v a t i o n s . 

"Sec. 6 l 8 . 1 2 o f the 1958 Code, r e f e r s t o Posted 
N o t i c e s which an o f f i c e r , who c o u l d be the C l e r k o f 
the D i s t r i c t C o u r t , i s r e q u i r e d to p o s t . Our i n q u i r y 
was meant to be c o n c e r n i n g the p o s t i n g o f n o t i c e s 
which the C l e r k i s not r e q u i r e d t o do as a p a r t o f 
h i s o f f i c i a l d u t i e s , such as n o t i c e s o f h e a r i n g on 
w i l l s , e x e c u t o r ' s n o t i c e s , a d m i n i s t r a t o r ' s n o t i c e s , 
f i n a l r e p o r t n o t i c e s * e t c . ) which the Court may d i r e c t 
an a d m i n i s t r a t o r , e x e c u t o r , o r o t h e r person t o g i v e by 
p o s t i n g . The charges a re made by the person to g i v e 
by. p o s t i n g . The c h a r g e s a re made by t h e person d o i n g 
the p o s t i n g and are u s u a l l y $l . 5 0 > though i t c o u l d be 
a d i f f e r e n t amount. There i s no s t a t u t e c o v e r i n g the 
charge and we d i d not mean t o i n q u i r e c o n c e r n i n g i t . 

"The q u e s t i o n we meant an o p i n i o n on i s as f o l l o w s : 

"Does the C l e r k o r any member o f h i s s t a f f have 
a r i g h t , as an i n d i v i d u a l , t o post a n o t i c e which he 
i s not o f f i c i a l l y r e q u i r e d to p o s t , when the Court 
d i r e c t s an a d m i n i s t r a t o r , e x e c u t o r o r o t h e r person 
under i t s j u r i s d i c t i o n , . t o g i v e such n o t i c e by p o s t i n g , 
and may he, or o t h e r member o f h i s s t a f f , r e t a i n the 
f e e f o r h i m s e l f i f the p o s t i n g i s done on h i s own time? 

5 7 - / 2 - / 3 
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"For as l o n g as anyone here can remember, and 
as l o n g as I m y s e l f can remember, the C l e r k or some 
member of h i s s t a f f has p o s t e d n o t i c e s o f t h e above 
k i n d and the charge t h e r e f o r was e n t e r e d upon the 
c ash book of the C l e r k of C o u r t s and d i s b u r s e d to 
the person d o i n g the p o s t i n g . A l s o o f my own know­
l e d g e , p o s t i n g o f t h i s n a t u r e have been handled i n 
the same manner i n a l l a d j o i n i n g c o u n t i e s where I 
have p r a c t i c e d . I am i n formed by the C l e r k and by 
a u d i t o r s working f o r the S t a t e A u d i t o r , t h a t t h i s i s 
t h e g e n e r a l p r a c t i c e throughout the S t a t e . " 

When you d e l i v e r e d the above l e t t e r , i n q u i r y was a l s o 
made as to whether the employees o f the c l e r k ' s o f f i c e can 
r e t a i n payment f o r a c t i n g as a p p r a i s e r s or f o r p r e p a r i n g 
i tems f o r the papers when the work done i s no p a r t of the 
d u t i e s o f t h e i r o f f i c e , not p a i d from p u b l i c f u n d s , and not 
done d u r i n g r e g u l a r w o r k i n g h o u r s . 

i t now appears t h a t the q u e s t i o n i n t e n d e d i n your p r i o r 
l e t t e r , as w e l l as i n your p r e s e n t l e t t e r , a6 i l l u s t r a t e d by 
the f u r t h e r s p e c i f i c items i n q u i r e d about, was p r i m a r i l y 
whether the p u b l i c employees c o u l d r e t a i n payment f o r c e r t a i n 
s e r v i c e s performed on t h e i r own t i m e , r a t h e r than whether 
a u t h o r i t y e x i s t e d f o r the payment. As te the f e e s f o r p o s t i n g 
which were the s u b j e c t of the o r i g i n a l i n q u i r y , i t now appears 
t h e s e are f e e s set by o r d e r o f the p r o b a t e c o u r t under s e c t i o n s 
631'^j 6 3 8 . 3 6 , 6 3 8 . 2 ^ , e i t h e r i n the o r d e r i t s e l f or by l o c a l 
c o u r t r u l e . 

The problem as to when a p u b l i c employee may be compen­
s a t e d f o r e x t r a s e r v i c e s r endered by him i s not a new one nor 
i s the l i n e between what may be a c c e p t e d and what may be 
p e r s o n a l l y r e t a i n e d i f a c c e p t e d always c l e a r . 

I t seems w e l l - e s t a b l i s h e d t h a t i n the absence o f e x p r e s s 
s t a t u t o r y p r o v i s i o n , or c o n d i t i o n s annexed as a p a r t o f the 
h i r i n g , a p u b l i c employee may engage i n i ncome-producing 
a c t i v i t i e s on h i s own t i m e . In a l e t t e r o p i n i o n dated 
F e b r u a r y 20, 192k, i t was s t a t e d , f o r example, t h a t p u b l i c 
s c h o o l employees, i n c l u d i n g s u p e r i n t e n d e n t s , may r e c e i v e 
s a l a r y f o r work done f o r another employer on t h e i r own t i m e . 

On the o t h e r hand, i n an o p i n i o n which appears at page 
75 p f the 19kh Report o f the A t t o r n e y G e n e r a l , i t was h e l d 
t h a t a c o u n t y a t t o r n e y who was a p p o i n t e d r e f e r e e i n p r o b a t e 
c o u l d not r e t a i n f e e s p a i d him as r e f e r e e . T h i s , however, was 
because of an e x p r e s s s t a t u t o r y p r o v i s i o n r e q u i r i n g a l l county 
o f f i c e r s r e c e i v i n g f e e s as r e f e r e e to account f o r same ( s e c t i o n 
120^1, Code 1939). 
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S i m i l a r l y , i n an o p i n i o n a p p e a r i n g a t page 208 o f the 
1938 Report o f the A t t o r n e y G e n e r a l , i t was h e l d t h a t a 
deputy c l e r k a p p o i n t e d r e f e r e e i n p r o b a t e must r e p o r t and 
pay over t o the county any f e e s r e c e i v e d by him by reason 
o f a p r o v i s i o n i n s e c t i o n 12041, Code I 935 t t h a t , " A l l f e e s 
r e c e i v e d by any county o f f i c e r as such r e f e r e e s h a l l become 
a p a r t o f the f e e s o f h i s o f f i c e and s h a l l be accounted f o r 
as such". And, i n an o p i n i o n a p p e a r i n g a t page 12 o f the 19^0 
Report o f the A t t o r n e y G e n e r a l the same answer was g i v e n t o 
the same q u e s t i o n , q u o t i n g s e c t i o n 52^5> Code l935t "Except 
as o t h e r w i s e p r o v i d e d , a l l f e e s and ch a r g e s of whatever k i n d 
c o l l e c t e d f o r o f f i c i a l s e r y j q e by any county a u d i t o r , t r e a s u r e r 
r e c o r d e r , s h e r i f f , c l e r k o f the d i s t r i c t c o u r t , and t h e i r 
r e s p e c t i v e d e p u t i e s o r c l e r k s , s h a l l b e l o n g t o the c o u n t y . " 
S e c t i o n 52^5 now appears as s e c t i o n 3^2.1, Code 1958-

In an o p i n i o n a p p e a r i n g a t page 111 o f t h e 1950 Report 
o f the A t t o r n e y G e n e r a l , i t i s s t a t e d t h a t o v e r t i m e pay i s 
not a l l o w a b l e to county employees. 

At page 97 o f the 1958 Report o f t h e A t t o r n e y G e n e r a l 
appears an o p i n i o n t o the e f f e c t t h a t w i t n e s s f e e s earned by 
a s t a t e employee on s t a t e time must be t u r n e d over t o the 
s t a t e . 

P a r t i c u l a r note s h o u l d a l s o be taken o f Code c h a p t e r s 
7*+0 and 7^1 which make i t a c c r i m i n a l o f f e n s e t o exa c t e x c e s ­
s i v e f e e s o r t o acc e p t t i p s o r g r a t u i t i e s f o r the performance 
o f o f f i c i a l d u t i e s or a c t s done under c o l o r of o f f i c i a l 
s t a t u s . E s p e c i a l l y see s e c t i o n s ?hO.l0t 7^0.20 and Jkl.l. 

On the b a s i s o f the c i t e d o p i n i o n s , you a r e t h e r e f o r e 
a d v i s e d t h a t , where a p u b l i c o f f i c e r r e c e i v e s f e e s or compen­
s a t i o n f o r s e r v i c e s performed at t h e p l a c e of h i s p u b l i c employ 
ment d u r i n g r e g u l a r w o r k i n g h o u r s i such f e e s or compensation 
cannot be p e r s o n a l l y r e t a i n e d . F u r t h e r , where such f e e s o r 
compensation a re p a i d f o r the performance o f an o f f i c i a l d u t y , 
they may not be r e t a i n e d , i r r e s p e c t i v e o f the time or p l a c e 
o f p e r f o r m a n c e . 

However^ where compensation i s p a i d f o r performance of 
a s e r v i c e which i s not an o f f i c i a l duty and where performance 
was w h o l l y o u t s i d e r e g u l a r w o r k i ng h o u r s and was not done under 
c o l o r o f o f f i c e o r p u b l i c employment, i t seems t h e o f f i c e r o r 
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employee may keep such compensation. Whether the f a c t s o f 
your i n q u i r y f i t i n t o the former or l a t t e r c a t e g o r y must be 
dete r m i n e d l o c a l l y . 

Very t r u l y y o u r a , 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 

LCAsbl 
c c ; Mr. Hollovvay 

Mr. K a d i n g 



SCHOOLS: Tu i t ion — There i s no s t a t u t o r y a u t h o r i t y f o r the 
payment of t u i t i o n f o r per s o n s committed to mental h e a l t h 
i n s t i t u t e . ( ̂ ^ t ^ i &UJkf Jf&'j W&j ) 

December 9 , 1959 

H o n o r a b l e Vern L i s l e 
Page County R e p r e s e n t a t i v e 
C l a r i n d a , lowa 

Dear Mr. L i s l e : 

T h i s . w i l l acknowledge r e c e i p t o f your l e t t e r o f 
December 7, i n which you s t a t e the f o l l o w i n g : 

" I am very much i n t e r e s t e d i n a problem 
t h a t e x i s t s here i n the C l a r i n d a S chool 
D i s t r i c t which i s i n re g a r d to the t u i t i o n 
f o r a boy who i s p r e s e n t l y under the care 
of the C l a r i n d a M ental H o s p i t a l and who 
has been a t t e n d i n g the C l a r i n d a School 
s i n c e e a r l y f a l l . 

" T h i s problem, | b e l i e v e , was o u t l i n e d 
t o you i n a l e t t e r which you r e c e i v e d 
from Mr. W i l l i a m Anderson, the S u p e r i n ­
t e n d e n t o f the C l a r i n d a P u b l i c School 
system. Mr. Anderson and | have t a l k e d 
about t h i s "and I suggested t h a t he w r i t e 
you f o r an o p i n i o n on the problem. He 
now t e l l s me t h a t you are un a b l e to g i v e 
t h i s o p i n i o n u n l e s s i t i s r e q u e s t e d by a 
member o f the L e g i s l a t u r e o r by some s t a t e 
o f f i c e r . T h i s , b e i n g the c a s e , I wish to 
make a f o r m a l r e q u e s t f o r t h i s o p i n i o n 
and w i l l a p p r e c i a t e your g i v i n g i t your 
e a r l y a t t e n t i o n , as we r e a l l y need to know 
what i s the t h i n g to do here i n t h i s un­
u s u a l s i t u a t i o n . " 

In r e p l y t h e r e t o , I a d v i s e as f o l l o w s : 

The problem p r e s e n t e d by your l e t t e r has been b e f o r e 
t h i s o f f i c e on s e v e r a l d i f f e r e n t o c c a s i o n s . When a person 
i s committed to a mental h e a l t h i n s t i t u t e , j u r i s d i c t i o n o f 
t h a t person i s under the Board of C o n t r o l o f S t a t e I n s t i t u ­
t i o n s . In a l e t t e r o p i n i o n under the date o f November 13, 

<~zz . I /// 
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1958, Pesch to Bd o f C o n t r o l , we s t a t e d at t h a t time t h a t 
the Board o f C o n t r o l has no l e g a l o b l i g a t i o n to pay t u i t i o n 
c h a r g e s f o r e d u c a t i o n i n a p u b l i c s c h o o l o f a person committed 
to a mental h e a l t h i n s t i t u t e . 

The purpose o f the Mental H e a l t h I n s t i t u t e s i s to remove 
from s o c i e t y those persons who are m e n t a l l y i l l and need 
t r e a t m e n t i n o r d e r to r e h a b i l i t a t e them f o r s o c i e t y . Qp. A t t y . 
Gen.y 1898,, P. ^2h. The s u p e r i n t e n d e n t has cus t o d y of the 
p a t i e n t by v i r t u e of s e c t i o n 226.9» Code 1958, u n t i l the s a i d 
s u p e r i n t e n d e n t f i n d s the p a t i e n t sane or upon o r d e r s o f the 
commission o f i n s a n i t y w i t h the a p p r o v a l o f the Board o f C o n t r o l 
under s e c t i o n 229*30? Code 1958. T h e r e f o r e , the p a t i e n t must 
be c o n f i n e d t o the i n s t i t u t i o n u n l e s s p a r o l e d by v i r t u e of 
s e c t i o n 226.23» Code 1958. These are the o n l y c o n d i t i o n s under 
which a p a t i e n t may l e a v e the mental h e a l t h i n s t i t u t e . There 
are no s t a t u t o r y p r o v i s i o n s f o r p e r m i t t i n g the p a t i e n t t o l e a v e 
the i n s t i t u t i o n f o r a t t e n d a n c e i n a p u b l i c s c h o o l . 

The s c h o o l board o f the d i s t r i c t i n which the i n s t i t u t i o n 
i s l o c a t e d has made a d e t e r m i n a t i o n t h a t the p a t i e n t i s not a 
r e s i d e n t o f t h a t d i s t r i c t e n t i t l i n g the C l a r i n d a P u b l i c School 
system to t u i t i o n from the o u t s i d e d i s t r i c t . The s c h o o l board 

r o f the d i s t r i c t i n which the i n s t i t u t i o n i s l o c a t e d i s e n t i t l e d 
to make t h i s d e t e r m i n a t i o n which may be appealed under Chapter 
290. Code 1958. Qp. A t t y . Gen. 1958 ? page I 9 8 f s e c t i o n 2 0 . 1 . 
On the o t h e r hand, the s c h o o l d i s t r i c t o f the p a t i e n t ' s l e g a l 
s e t t l e m e n t may be l i a b l e f o r t u i t i o n i f s a i d d i s t r i c t f a l l s 
w i t h i n the p u r v i e w of s e c t i o n 2 8 2 . 7 , Code 1958. However, 
from the f a c t s s u r r o u n d i n g t h i s p r oblem, the p a t i e n t came from 
Des Moines, lowa, thus making s e c t i o n 2o2.7j Code 1958, i n a p ­
p l i c a b l e i n t h i s s i t u a t i o n , so no f u r t h e r d i s c u s s i o n i s needed 
at t h i s t i m e . 

S e c t i o n 2 8 2 . 1 8 , Code 1958, p r o v i d e s : 

" C h i l d r e n from c h a r i t a b l e i n s t i t u t i o n . C h i l d r e n 
who a r e r e s i d e n t s o f a c h a r i t a b l e i n s t i t u t i o n 
o r g a n i z e d under the laws o f t h i s s t a t e or r e s i d e n t s 
o f the lowa j u v e n i l e home or the lowa Annie 
Wittenmyer home and who have completed a c o u r s e 
of study f o r the e i g h t h grade as r e q u i r e d by 
s e c t i o n 282.19 s h a l l be p e r m i t t e d t o e n t e r any 
approved p u b l i c h i g h s c h o o l i n lowa t h a t w i l l 
r e c e i v e them and the t u i t i o n and t r a n s p o r t a t i o n 
when r e q u i r e d by law s h a l l be p a i d by the 
t r e a s u r e r o f s t a t e from any money i n h i s hands 
not_ o t h e r w i se a p p r o p r i a t e d and upon w a r r a n t s 
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drawn and s i g n e d by the s t a t e c o m p t r o l l e r 
on r e q u i s i t i o n i s s u e d by the s u p e r i n t e n d e n t 
of p u b l i c i n s t r u c t i o n . The s u p e r i n t e n d e n t 
of p u b l i c i n s t r u c t i o n i s hereby empowered to 
r e q u i r e such r e p o r t s , from such i n s t i t u t i o n 
and from the h i g h s c h o o l such p u p i l s a t t e n d , 
as are n e c e s s a r y p r o p e r l y to c a r r y out thu 
p r o v i s i o n s o f t h i s s e c t i o n . " 

However, the r e f e r e n c e to c h a r i t a b l e i n s t i t u t i o n s i s to 
t h o s e i n s t i t u t i o n s which are o r g a n i z e d under Chaptar 5>>tj 
Code 195o, and not any s t a t e i n s t i t u t i o n s except as p r o v i d e d 
i n the s e c t i o n . 

problem s i m i l a r to the. one at hand was p r e s e n t e d to 
t h i s department p r i o r to the UOth G e n e r a l Assembly. The 
s c h o o l d i s t r i c t s i n v o l v e d d i d not f i l e a c l a i m f o r the t u i t i o n 
l o s t , nor was t h e r e a b i l l i n t r o d u c e d to make a p r o v i s i o n f o r 
the payment o f t u i t i o n and t r a n s p o r t a t i o n i n i n s t a n c e s as the 
problem at hand. Thus, under the d o c t r i n e of e x p r e s s j o un i us 
e s t e x c 1 u s i o .alt o r i o u s ? t u i t i o n and. t r a n s p o r t a t i o n cannot ba 
p a i d f o r p a t i e n t s i n a menta 1 h e a l t h i n s t i t u t e . 

Yours very t r u l y , 

THiLODOn V. fiEHMANM, CR. 
A s s i s t a n t A t t o r n e y G e n e r a l 

TWR:bl 
c c : Paul J o h n s t o n 

J o a D a v i s 
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Under the p r o v i s i o n s of § 135B.7 the s t a t e department of 
h e a l t h can adopt, amend, promulgate and e n f o r c e such r u l e s , 
r e g u l a t i o n s and s t a n d a r d s w i t h r e s p e c t to the d i f f e r e n t types 
of h o s p i t a l s to be l i c e n s e d , e i t h e r as " g e n e r a l " or " r e s t r i c t e d " 
l i c e n s e s , w i t h i n the c a t e g o r i e s d e f i n e d in §135B.1(1) in a c c o r ­
dance w i t h the s p e c i f i c types of c a r e or t r e atment f o r which such 
hospital i s p r o p e r l y equ i pped. (/S^t.t^^£> & / ^ / ^ . ^ 

December 9, 1959 &Sf /2-/^T 

fy-. Edmund G. Zimmerer, M.D. 
Commissioner 
S t a t e Board o f H e a l t h 
L O C A L 
Dear D o c t o r Zimmerer: 

We have your f a v o r o f r e c e n t d a t e r e a d i n g as f o l l o w s : 

" T h i s department Is p r e s e n t l y In the p r o c e s s o f 
r e v i s i n g r u l e s , r e g u l a t i o n s and s t a n d a r d s promulgated 
p u r s u a n t t o S e c t i o n 135B.7 t o I n c o r p o r a t e the p r o ­
v i s i o n s o f H.F. 533, A c t s o f the 58th G e n e r a l Assem­
b l y . At the same time an e f f o r t i s b e i n g made t o 
r e c o g n i z e t h e e f f e c t o f S e c t i o n s 135B.19 through 
135B.32, Code 1958. 

"The H o s p i t a l L i c e n s i n g Board s e r v i n g i n an a d v i s o r y 
c a p a c i t y In a ccordance w i t h t h e p p r o v i s I o n s o f S e c t i o n 
I35B.11(2) have e x p r e s s e d a d e f i n i t e a v e r s i o n t o 
r u l e s and r e g u l a t i o n s w h i c h would p e r m i t the l i c e n s u r e 
o f a h o s p i t a l w i t h o u t t h e e s s e n t i a l d i a g n o s t i c s e r v i c e s 
o f l a b o r a t o r y and x - r a y and have r e f u s e d t o approve 
t h e same. 

" I n o r d e r t h a t the department may d e v e l o p r u l e s and 
r e g u l a t i o n s not i n c o n s i s t e n t w i t h t h e p r o v i s i o n o f 
t h e Code, we r e q u e s t an o p i n i o n In r e g a r d t o the 
f o l l o w i n g : 

"Do t h e p r o v i s i o n s o f C h apter 135B219 through I35B.32 
p r o h i b i t t h e p r o m u l g a t i o n of r u l e s , r e g u l a t i o n s and 
s t a n d a r d s which r e q u i r e t h a t the departments o f l a b o r a ­
t o r y and x - r a y be p r e s e n t In t h e h o s p i t a l t o q u a l i f y 
f o r 1 J c e n s u r e ? " 

In r e p l y t h e r e t o we s e t f o r t h the a p p l i c a b l e s t a t u t e s 
p r e s e n t l y p e r t i n e n t t o the q u e s t i o n upon which you d e s i r e an 
o p i n i o n . 
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Chapter 135 (K.F. 533) A c t s o f the 58th G.A. amends 
S e c t i o n 135B.5 ( I s s u a n c e and renewal o f l i c e n s e ) by ad d i n g t o 
s a i d s e c t i o n t h e f o l l o w i n g p r o v i s i o n : 

"Sec. 2. S e c t i o n one hundred t h i r t y - f I v e - B p o i n t f i v e 
( 135B.5), Code 1958, Is amended by i n s e r t i n g In l i n e 
f o u r t e e n (\k) a f t e r the word ' r e g u l a t i o n . ' the f o l l o w ­
i n g : 

" L i c e n s e s i s s u e d hereunder s h a l l be e i t h e r g e n e r a l 
o r r e s t r i c t e d In form. Where the f a c i l i t i e s o f an 
a p p l i c a n t f o r h o s p i t a l l i c e n s e a r e s u i t a b l e o r 
adequate f o r o n l y c e r t a i n t y p e s o f h o s p i t a l c a r e 
o r t r e a t m e n t , t h e s p e c i f i c t y p e s o f c a r e o r t r e a t m e n t 
f o r w hich such h o s p i t a l Is p r o p e r l y equipped s h a l l be 
s e t f o r t h on the f a c e o f t h e l i c e n s e and the l a w f u l 
o p e r a t i o n o f t h e h o s p i t a l s h a l l be t h e r e b y r e s t r i c t e d 
t o the t y p e s o f c a r e and t r e a t m e n t so s p e c i f i e d . " 

The 57th G. A. e n a c t e d Chapter 92 (H.F. 2 1 ) , the A c t b e i n g 
d e s c r i b e d as t h e " P a t h o l o g y and R a d i o l o g y S e r v i c e s i n H o s p i t a l s 
A c t . " T h i s a c t Is now I n c o r p o r a t e d In Chapter 135B as S e c t i o n s 
I35B . 1 9 t o 135B.32 I n c l u s i v e . 

Under t h e law as I t e x i s t e d p r i o r t o the enactment o f the 
a f o r e m e n t i o n e d amendments, the department p r o m u l g a t e d R e g u l a t i o n s 
26 and 27 I.D.R. 1958, page 129, r e q u i r i n g h o s p i t a l s t o p r o v i d e 
r a d i o l o g y and l a b o r a t o r y and p a t h o l o g i c a l s e r v i c e s . These a r e 
mandatory r e g u l a t i o n s and a p p l i e d t o a l l h o s p i t a l s t h a t q u a l i f i e d 
f o r l i c e n s u r e under the s t a t u t e b e f o r e the l a s t two amendments 
were adopted. 

Under t h e p r o v i s i o n s o f S e c t i o n 135B.7 the s t a t e department 
o f h e a l t h w i t h t h e a d v i c e o f the h o s p i t a l l i c e n s i n g b o a r d , s h a l 1 
a d o p t , amend, promulgate and e n f o r c e such r u l e s , r e g u l a t i o n s and 
s t a n d a r d s w i t h r e s p e c t t o t h e " " 3 I f f e r e n t t y p e s o f h o s p i t a l s t o be 
l i c e n s e d hereunder as may be d e s t g n e d t o f u r t h e r t h e a c c o m p l i s h ­
ment o f the purposes o f the c h a p t e r . 

S e c t i o n 135B.21 s t a t e s t h a t t h e o w n e r s h i p and maintenance 
o f the l a b o r a t o r y and x - r a y f a c i l i t i e s and the o p e r a t i o n of the 
same under t h i s d i v i s i o n ( P a t h o l o g y S- R a d i o l o g y S e r v i c e s In H o s p l t a 
a r e p r o p e r f u n c t i o n s o f a h o s p i t a l . 

These s e r v i c e s c o n s t i t u t e m e d i c a l s e r v i c e s which must be 
performed by o r under•'•:thB-tt41'rtectJon and s u p e r v i s i o n o f a d o c t o r , 
and no h o s p i t a l s h a l l have the r i g h t , d i r e c t l y o r i n d i r e c t l y , t o 
d i r e c t , c o n t r o l o r I n t e r f e r e w i t h the p r o f e s s i o n a l m e d i c a l a r t s 
and d u t i e s o f the d o c t o r In charge o f the p a t h o l o g y o r r a d i o l o g y 
f a c i l i t i e s o r of the t e c h n i c i a n s under h i s s u p e r v i s i o n . (See Sec. 
135B . 2 2 ) 
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S e c t i o n 135B . 2 3 r e q u i r e s t h a t each h o s p i t a l s h a l 1 a r r a n g e 
f o r such s e r v i c e s w i t h a d o c t o r and s e c t ions 1356.24 e t seq s e t s 
f o r t h the w o r k i n g arrangements and the method of c h a r g i n g f e e s 
f o r s a i d s e r v i c e s . 

P r i o r t o the enactment of C hapter 135 (H.F. 533) by the 
58th G.A. o n l y one f o rm o f l i c e n s e was Issued a p p l i c a b l e t o a l 1 
h o s p i t a l s . I t appears now under t h i s amendment t h a t two forms 
of l i c e n s e s may be I s s u e d , I.e. " g e n e r a l " o r " r e s t r i c t e d . " 

We f i n d t h i s e x p l a n a t o r y n o te appended t o H.F. 533 which 
l e n d s l i g h t t o the I n t e n t o f t h e l e g i s l a t u r e In a d o p t i n g H.F. 533, 
t o - w l t : 

"The purpose of t h i s b i l l Is t o p e r m i t h o s p i t a l s In 
the s m a l l e r c i t i e s and towns w h i c h o f f e r c a r e and 
t r e a t m e n t i n c e r t a i n l i m i t e d f i e l d s t o l a w f u l l y con­
t i n u e In e x i s t e n c e . " 

In c o n s t r u i n g a s t a t u t e , we must seek the l e g i s l a t i v e 
i n t e n t from the s t a t u t e as a whole. 

In a r r i v i n g a t I n t e n t i o n , the whole, and e v e r y p a r t of the 
I n s t r u m e n t , o r enactment, i s t o be t a k e n , and compared t o g e t h e r . 

A l l p r o v i s i o n s o f a s t a t u t e s h o u l d be g i v e n e f f e c t , I f 
p o s s i b l e , and c o n s t r u e d h a r m o n i o u s l y . 

W i t h t h e s e r u l e s o f c o n s t r u c t i o n i n mind, we b e l i e v e and 
I t i s our o p i n i o n , In answer t o your q u e s t i o n , t h a t where a hos­
p i t a l q u a l i f i e s as a g e n e r a l h o s p i t a l , t h a t I t Is mandatory t h a t 
such h o s p i t a l s h a l l a r r a n g e f o r the s e r v i c e s d e s i g n a t e d as " P a t h ­
o l o g y and R a d i o l o g y S e r v i c e s " In o r d e r t o q u a l i f y f o r a " g e n e r a l " 
l i c e n s e . 

That a l l o t h e r h o s p i t a l s r e n d e r i n g s e r v i c e s o f a more 
l i m i t e d n a t u r e may q u a l i f y f o r a " r e s t r i c t e d " l i c e n s e i n a c c o r d a n c e 
w i t h t h e s p e c i f i c t y p e s of c a r e o r t r e a t m e n t f o r which such hos­
p i t a l Is p r o p e r l y e quipped. 

That under the p r o v i s i o n s o f Sec. 135B.7 the s t a t e d e p a r t ­
ment of h e a l t h can adopt, amend, promulgate and e n f o r c e such r u l e s , 
r e g u l a t i o n s and s t a n d a r d s w i t h r e s p e c t t o the d i f f e r e n t types of 
h o s p i t a l s t o be l i c e n s e d , e i t h e r as " g e n e r a l " o r " r e s t r i c t e d " 
l i c e n s e s , w i t h i n the c a t e g o r i e s d e f i n e d In S e c t i o n 135B.1(1) i n 
a c c o r d a n c e w i t h t h e s p e c i f i c t y p e s of c a r e o r t r e a t m e n t f o r which 
such h o s p i t a l Is p r o p e r l y equipped. 

R e s p e c t f u l l y s u b m i t t e d , 

FDB: j A t t o r n e y General 



SCHOOLS: Schoolhouses and S i t e s — Under s e c t i o n s 278.1(2) 
and 2 7 7 . 2 , a sc h o o l board has a u t h o r i t y to d i s p o s e of urban 
s c h o o l p r o p e r t y w i t h o u t r e f e r e n c e to Code c h a p t e r 297 but such 
d i s p o s i t i o n can be made o n l y f o r adequate c o n s i d e r a t i o n and 
the sum o f $1 .00 i s o r d i n a r i l y c l a s s e d as "n o m i n a l " rather:. than 
"adequate". tfj^ j J}uU^^ 't I ) 

December 10, 1959 

Mr. Robert L. Oeth 
Dubuque County A t t o r n e y 
*+57 Bank & Ins. B u i l d i n g 
Dubuque, lowa 

A t t n : Frank D. G i l l o o n , J r . , A s s t . County A t t o r n e y 

Dear S i r : 

T h i s i s to acknowledge r e c e i p t o f your l e t t e r of 
November 27 i n which you s t a t e the f o l l o w i n g : 

"We would a p p r e c i a t e from your o f f i c e an 
answer t o the f o l l o w i n g q u e s t i o n s : 

"1 . Can the Independent School D i s t r i c t o f 
D y e r s v i l l e , Dubuque County, lowa, s e l l a p u b l i c 
s c h o o l b u i l d i n g end a s c h o o l house s i t e t o the 
C i t y o f D y e r s v i l l e f o r $1 .00 at a s p e c i a l e l e c t i o n 
r a t h e r than a t a r e g u l a r e l e c t i o n ? 

" 2 . Does a a i d s c h o o l d i s t r i c t , i n any ev e n t , 
have t h e power to s e l l such s c h o o l b u i l d i n g and 
s c h o o l house s i t e f o r $1 .00 t o the C i t y o f D y e r s v i l l e 
w i t h o u t b i d s and w i t h o u t a p p r a i s e m e n t ? " 

Code s e c t i o n 278.1(2) p r o v i d e s : 

"The v o t e r s a t the r e g u l a r e l e c t i o n s h a l l have 
power t o : * * * 

" D i r e c t the s a l e , l e a s e , or o t h e r d i s p o s i t i o n o f 
any s c h o o l h o u s e o r s i t e o r o t h e r p r o p e r t y b e l o n g i n g 
t o t h e c o r p o r a t i o n , and the a p p l i c a t i o n t o be made 

, o f t h e proceeds t h e r e o f , p r o v i d e d , however, t h a t 
n o t h i n g h e r e i n s h a l l be c o n s t r u e d t o p r e v e n t the s a l e 
o r l e a s e o f r e a l o r o t h e r p r o p e r t y by the board o f 
d i r e c t o r s w i t h o u t an e l e c t i o n t o the e x t e n t a u t h o r i z e d 
i n s e c t i o n 2 9 7 . 2 2 . " 
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S e c t i o n 2 7 7 . 2 , Code 1958, p r o v i d e s as f o l l o w s : 

" S p e c i a l e l e c t i o n . The board of d i r e c t o r s i n 
any s c h o o l c o r p o r a t i o n may c a l l a s p e c i a l e l e c t i o n 
at which e l e c t i o n t h e v o t e r s s h a l l have the powers 
e x e r c i s e d at the r e g u l a r e l e c t i o n w i t h r e f e r e n c e t o 
the s a l e o f s c h o o l p r o p e r t y and the a p p l i c a t i o n t o 
be made o f the p r o c e e d s , the a u t h o r i z a t i o n o f a 
sc h o o l h o u s e tax or i n d e b t e d n e s s , as p r o v i d e d by law, 
f o r the purchase of a s i t e and the c o n s t r u c t i o n o f a 
n e c e s s a r y s c h o o l h o u s e , and f o r o b t a i n i n g roads 
t h e r e t o . " 

Thus, the q u e s t i o n o f s e l l i n g s c h o o l p r o p e r t y may be 
sub m i t t e d to the v o t e r s at a s p e c i a l e l e c t i o n . 

Where the p r o p e r t y i s l o c a t e d w i t h i n the l i m i t s o f on 
i n c o r p o r a t e d c i t y o r town, Code s e c t i o n s 273.1 and 277 * 2 
p r o v i d e a complete and independent method o f d i s p o s i n g o f 
p r o p e r t y w i t h o u t r e f e r e n c e to Code Chapter 297* S e c t i o n s 278.1 
and 277*2 p r o v i d e the method f o r d i s p o s a l o f s c h o o l p r o p e r t y 
by e l e c t i o n . S e c t i o n s 297-15 to 297*20 r e l a t e o n l y to r u r a l 
s c h o o l p r o p e r t y . S e c t i o n 297*22 p r o v i d e s an a l t e r n a t e and 
independent method f o r 3 a l e o f s c h o o l p r o p e r t y w i t h o u t an 
e l e c t i o n but w i t h a p p r a i s a l . A l s o see Maxwell y. p u s t e r f 23& 
lowa 1306, to the e f f e c t t h a t Code s e c t i o n s 278 . 1 and 277*2 
p r o v i d e a d i s t i n c t and independent method f o r the d i s p o s a l o f 
s c h o o l p r o p e r t y . 

However, i t i s w e l l e s t a b l i s h e d t h a t s c h o o l p r o p e r t y may 
not be d i s p o s e d o f except f o r adequate c o n s i d e r a t i o n . See 
Ind. Sch. P i s t . v. DeWilde. 2^3 lowa 685, 53 N.W. 2d 256. 
A l s o see o p i n i o n o f t h i s department d a t e d F e b r u a r y 2 0 , l9*+0, 
a copy o f which i s e n c l o s e d h e r e w i t h . 

U n l e s s i t i s shown t h a t the sum o f $1 .00 i s a f a i r p r i c e 
f o r the p r o p e r t y i n q u e s t i o n , the same would be merely nominal 
r a t h e r than adequate c o n s i d e r a t i o n . Of c o u r s e , s i t u a t i o n s 
can be imagined where, by reason o f l o c a t i o n , c o n d i t i o n , c o s t 
o f r e p a i r , o r c o s t o f r a z i n g , a b u i l d i n g might not b r i n g a 
f a i r p r i c e o f even $1 . I f such unusual c i r c u m s t a n c e s were 
6hown i n f a c t t o e x i s t , then the f i g u r e $1 might be c o n s i d e r e d 
adequate. 

Very t r u l y y o u r s , 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 

LCA:bl 
E n c l 



HEALTH -DtfWPMEMf: --^Dead Bod i e s , ̂ R e m o v a l --

Persons o t h e r than f u n e r a l d i r e c t o r s o r embalmers may be 
p e r m i t t e d t o remove dead human b o d i e s from h o s p i t a l s o r r e s i d e n c e s 
f o r b u r i a l o r o t h e r f i n a l d i s p o s i t i o n upon c o m p l i a n c e w i t h the 
p r o v i s i o n s o f Chapter 141, Code o f lowa 1958, p e r t a i n i n g t h e r e t o . 

December 11, 1959 

3*r. Edmund G. Zimmerer, M.D. 
Commissioner 
S t a t e Board o f H e a l t h 
L O C A L 

ATT: L. E. C h a n c e l l o r , D i r e c t o r 
D i v i s i o n o f V i t a l S t a t i s t i c s 

Dear S i r : 

We have your r e c e n t f a v o r i n which you pose the f o l l o w i n g 
q u e s t i o n : 

"Does a person who Is not l i c e n s e d as a f u n e r a l 
d i r e c t o r o r embalmer have a u t h o r i t y t o remove a 
dead human body from a h o s p i t a l o r r e s i d e n c e . " 

and In r e p l y t h e r e t o we beg t o a d v i s e as f o l l o w s : 

We n o t e the f o l l o w i n g p r o v i s i o n s o f the law i n the m a t t e r 
o f t h e d i s p o s a l o f dead b o d i e s , as e x t r a c t e d from Chapter 141, 
Code o f lowa, 1958. 

"141.2 C e r t i f i c a t e and b u r i a l p e r m i t . No 
p e r s o n , w i t h o u t s e c u r i n g a p r o p e r d e a t h c e r t i f i ­
c a t e and a b u r i a l r>r removal p e r m i t f s h a l l . 

1. Keep a dead body f o r more than s e v e n t y -
two hours a f t e r death o r d i s c o v e r y o f the same. 

2. Remove such body from o r I n t o any r e g i s ­
t r a t i o n d i s t r i c t In t h i s s t a t e . P r o v i d e d , t h a t 
In c a s e s where I t Is I m p o s s i b l e t o s e c u r e such 
c e r t i f i c a t e , b u r i a l o r removal p e r m i t w i t h o u t 
d e l a y , t h e s t a t e r e g i s t r a r may p e r m i t the a t t e n d ­
i n g embalmer o r h i s r e g i s t e r e d s t u d e n t , t o remove 
a body f r o m o r Int o any r e g i s t r a t i o n d i s t r i c t i n 
the s t a t e on the c o n d i t i o n t h a t such c e r t i f i c a t e , 
removal o r b u r i a l p e r m i t w i l l be s e c u r e d and 
p r o p e r l y f i l e d b e f o r e the body i s b u r i e d o r o t h e r ­
w i s e d i s p o s e d o f . s a i d p e r m i t t o be e x e c u t e d In 
t r i p l i c a t e on a form p r e p a r e d t b y t h e s t a t e 
department o f h e a l t h . 

3. Bury o r make o t h e r f i n a l d i s p o s i t i o n o f 
such body i n t h i s s t a t e . " (Emphssls s u p p l i e d ) 



Mr. Edmund G. Zimmerer, M.D. -2- December 11, 1959 

"141.3 E x e c u t i o n and f i l i n g . The f u n e r a l d i ­
r e c t o r o r embalmer o r o t h e r p e r s o n In charge o f 
the f u n e r a l o r d i s p o s i t i o n o f t h e body of every" Pe r s o n d y i n g i n t h i s s t a t e s h a l l be r e s p o n s i b l e 
o r the p r o p e r e x e c u t i o n o f a d e a t h c e r t i f i c a t e , 

w hich s h a l l be f i l l e d o u t In d u r a b l e b l a c k Ink, 
In a l e g i b l e manner, and f i l e d w i t h the l o c a l 
r e g i s t r a r o f the r e g i s t r a t i o n d i s t r i c t In which 
the death o c c u r r e d o r t h e body was found. 1' 
(Emphasis s u p p l i e d ) 

"141.5 P a r t i c u l a r s . In t h e e x e c u t i o n o f a 
d e a t h c e r t i f i c a t e , the p e r s o n a l p a r t i c u l a r s 
s h a l l be o b t a i n e d from the p e r s o n b e s t q u a l i f i e d 
t o s u p p l y them. The d e a t h and l a s t s i c k n e s s 
p a r t i c u l a r s s h a l l be f u r n i s h e d by the a t t e n d i n g 
p h y s i c i a n , o r i n the absence o f such p e r s o n , o r 
If t h e r e be no such p e r s o n , by t h e c o r o n e r . The 
b u r i a l p a r t i c u l a r s s h a l l be s u p p l i e d by t h e f u n e r a l 
d i r e c t o r o r embalmer o r p e r s o n a c t i n g as such. 
Each Informant s h a l l c e r t i f y t o the p a r t i c u l a r s 
s u p p l i e d by him by s i g n i n g h i s name below th e l i s t 
o f Items f u r n i s h e d . " (Emphasis S u p p l i e d ) 

"141.6 Deaths w i t h o u t m e d i c a l a t t e n d a n c e , 
i n c a s e o f any d e a t h o c c u r r i n g w i t h o u t m e d i c a l 
a t t e n d a n c e , the f u n e r a l d i r e c t o r o r embalmer, 
or p erson a c t i n g as s u c h , s h a l l p r o m p t l y r e p o r t 
t h e case t o t h e c o r o n e r , i n such c a s e s the 
c o r o n e r s h a l l f u r n i s h such i n f o r m a t i o n as may be 
r e q u i r e d by the s t a t e r e g i s t r a r In o r d e r t o 
c l a s s i f y the d e a t h . " (Emphasis s u p p l i e d ) 

"141.28 D e l i v e r y o f b u r i a l p e r m i t . The f u n e r a l 
d i r e c t o r o r embalmer, o r person a c t i n g as s u c h , 
s h a l l d e l i v e r the b u r i a l , r e m o v a l , o r d i s i n t e r m e n t 
p e r m i t t o the person In charge o f t h e cemetery 
b e f o r e I n t e r r i n g , d i s p o s i n g o f , o r d i s i n t e r r i n g any 
body t h e r e i n . " (Emphasis s u p p l i e d ) 

S e c t i o n 141,8 ( I s s u a n c e o f b u r i a l p e r m i t ) In a d d i t i o n t o 
naming the f u n e r a l d i r e c t o r o r embalmer, a l s o r e f e r s t o " o r 
o t h e r p e r s o n " i n c o n j u n c t i o n t h e r e w i t h . 

I t Is q u i t e e v i d e n t from t h e s e p r o v i s i o n s o f the law, t h a t 
f u n e r a l d i r e c t o r s o r embalmers, as s u c h , a r e not g i v e n the e x c l u s 
r i g h t o r p e r o g a t l v e t o remove o r d i s p o s e of dead b o d i e s , and t h a t 
" o t h e r p e r s o n s " may be a u t h o r i z e d t o do so under t h e p r o v i s i o n s 
of the law f o r d i s p o s a l o f dead b o d i e s . 
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The person h a v i n g c h a rge o f a body cannot be c o n s i d e r e d 
t h e owner o f I t ; but h o l d s i t o n l y as a t r u s t f o r the b e n e f i t o f 
th o s e who may, from f a m i l y r e l a t i o n s h i p o r f r i e n d s h i p , have an 
I n t e r e s t In I t . The e a r l y common law r e c o g n i z e d no p r o p e r t y o r 
p r o p e r t y r i g h t s In the body o f a deceased p e r s o n . The e s t a b l i s h e d 
modern r u l e Is t h a t n o t w i t h s t a n d i n g t h e r e can be no p r o p e r t y r i g h t 
In a dead body In the commercial s e n s e , t h e r e Is a q u a s i - p r o p e r t y 
r i g h t In dead b o d i e s v e s t i n g In the n e a r e s t r e l a t i v e s of the de­
ceased and a r i s i n g out o f t h e i r d u t y t o bury t h e i r dead. T h i s 
r i g h t , w h i c h c o r r e s p o n d s In e x t e n t t o the duty o u t o f whi c h i t 
a r i s e s , I n c l u d e s t h e r i g h t t o p o s s e s s i o n and c u s t o d y o f the body 
f o r b u r i a l , o r t o remove the body t o a prop e r p l a c e . (See 15 Am. 
J u r . 8 3 1, Sec. 6 ) . 

However, the c a r e o f dead human b o d i e s and the d i s p o s i t i o n 
o f them by b u r i a l o r o t h e r w i s e Is so c l o s e l y r e l a t e d t o the h e a l t h 
and g e n e r a l w e l f a r e o f the community t h a t the b u s i n e s s o f c a r i n g 
f o r and d i s p o s i n g o f such b o d i e s may be r e g u l a t e d by l i c e n s e and 
s p e c i a l r e g u l a t i o n s under t h e g e n e r a l p o l i c e power o f the s t a t e . 
(See 54 Am. J u r . 507, Sec. 2) (Ro b i n s o n v. H a m i l t o n , 60 lowa 134, 
14 N.W. 202), 

T h e r e f o r e , In answer t o your q u e s t i o n , " o t h e r p e r s o n s " as 
w e l l as l i c e n s e d f u n e r a l d i r e c t o r s o r embalmers may remove a / 
dead human body from a h o s p i t a l o r r e s i d e n c e , p r o v i d e d they have 
c o m p l i e d w i t h a l l the p r o v i s i o n s o f the law, Chapter 141, Code 
o f lowa 1958, i n the m a t t e r o f s e c u r i n g a prop e r death c e r t i f i c a t e 
and a b u r i a l o r removal p e r m i t . 

R e s p e c t f u l l y s u b m i t t e d , 

FRANK D. BIANCO 
Second A s s i s t a n t A t t o r n e y General 

FDB.kj 



WELFARE: *B$&g^&a$ ffr B^EN£fE#: 
JounT;y"naaHab authority to reimburse County Board member 
for expenses incurred as President of Northwest Chapter . „ 
of Iowa Welfare Association. ( n^&'k'*-^ 

December 18, 1{>S®. 

Mr. Hichard v. Cooper 
County Attorney 
Buer.a Vista County 
Storm Lake, lowa 

Pear Hr. Cooper: 
Thin Is til acknowledge receipt of your recent 

letter i n which you statet 
•"The Boons f i s t a County Department of Social 

ffelfsr* has requested an opinion relative to the 
allowance of actual and necessary espouses i n ­
curred by s member ef the County Board of Social 
Welfare. 

*¥ai» somber of our local tfoard has been 
olooted Proaideat of the northwest Chapter (or 
Association) of Social Welfare for the 1980 term. 
1 understand this association to ho a voluntary 
organisation similar to the Stats County Attorneys 
or Sheriffs Association. It w i l l DO necessary 
throughout the year ISflQ, for taia local board somber, 
la the perforsance of her duties ss oresiaent of ttm 
Sorthwsat association., to attend eeetiage out of town 
*nd attend statewide meetings representing this area. 
These services are directly related to too work of the 
local Board by way of effective liaison with the otiter 
county, boards sod with the overall solution of 
general problems confronting the county boards. 

"Section 234.10 of the 1958 Cods of leva pro-
video " A l l mashers of the county hoard shall bo 
reimbursed for ins actual and necessary expenses 
incurred by thea in the discharge of their duties**. 
The statute further provides for compensation for 
too meobers. 

W I hereby request your o f f i c i a l opinion as to 
whether or net* under too above-stated facts, our 
local board member would be entitled to be reim­
bursed for actual and necessary expenses of attend­
ing d i s t r i c t and stats meetings and for other actual 
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mod necessary expenses connected with nor office 
as President ef too Horthwest Association of 
Social Welfare under too general provisions of 
Section 234.10 of the Code. I presume that your 
opinion w i l l have to no based open your interpr©-
tation of the meaning of the words contained i n 
the statute, *le the discharge of their duties*.** 
My inquiries have determined that the organisation 

to which you refer in your letter Is the Northwest Chapter 
of the leva Welfare association. This i s a private organi­
sation composed of persons and agencies interested i n 
welfare and related progress and financed primarily from the 
dues of i t s sosbers. 

The cosponsation for members of the County Boards 
of Social Welfare i s authorised by Sootion 234#10, Code ef 
Iowa, 1058. It states! i s parts 

**All sosbers of the county board s h a l l be 
reimbursed for the actual and necessary expenses 
incurred by thorn in the die charge of tfestr duties. 
They 3nan also rsceiTe compensation for services at 
the rots of throe dollars per diem, but such cospon­
sation s h a l l not exceed a total of ninety dollars i n 
any one your in counties of loss than thirty-three 
thousand population* or one hundred twenty dollars In 
counties of more than thirty-three thousand population. 
The expenses and compensation of county board members 
sh a l l bo paid from the general fund of the county; ***** 

The function of the Bounty Board of Social Wolf are i s 
described i n Section 234.11, Code of Iowa, 193&* which states} 

"The county board s h a l l bo vested with the 
authority to direct in the county old-age assistance» 
aid to the blind, aid to depeadont children and 
essrgonoy r e l i e f with only such powers and duties 
as ore prescribed i n the laws relating thereto." 
In connection therewith, Chapter 0, Laws of the SStb 

General Assembly, Section s f includes as port of the duties 
of tits County Beard, the authority to direct i n the county the 
program of Aid to the disabled. 
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It w i l l be noted toot Section 234,11 provide* 
that the County Board i n i t s o f f i c i a l capacity i s United 
to **enly seen posers and detiea as are prescribed i n the 
lass relating thereto.* An examination of the categorical 
progress enumerated i n Section %34.11, vis* Old Ago 
Assistance, Chapter 240, Aid to the Blind* Chapter 241, Aid 
to Dependent Children, Chapter 239, Emergency Belief, 
Chapter 281, and Aid to the TUaabled, Chapter 9, toss 
of the fiflth General Assembly* reveals nothing which would 
indicate a membership i n an organisation to which you have 
reference, as a port of the o f f i c i a l duties of the County 
Board sembers. 

Therefore, the question to be determined i s 
whether or sot the expense incurred by this county board 
member as President of the organisation i s "actual and 
necessary espouse* incurred i n the discharge of bis duties 
as described i n the various chapters relating to the 
specific programs. 

A elalai i s not a just claim against a county 
on loss the law somewhere either requires or authorises i t s 
payment, foster « Foster v. County of Clinton* SI loss 341* 
2 H.W. 807. 

Quoting from tbo case of Clayton* County Assessor, 
vs. Barnes, s t •*„, 16 Pas. 2d 1050* 1069* $3 Idaho 419 
tWiiZ) i n which a problem of s i s i l a r circumstance* arose* 
i t i s stated: 

**It cannot fas doubted that one who demands 
payment of s claim against the county must show 
some constitutional or statutory authority there­
fo r , or that i t arises from some contract, express 
or implied* which floss authority l a law. C.3. 
Sec. *§94; 19 C.J. 869* see. 994; 7 C a l i f . Jur. 939, 
Sec. 103. f t i s also a s o l i settled rule that the 
payment of such claim cannot bo allowed upon tbo 
theory that the services psrforssd* for which 
compensation i s claimed* was beneficial to the county. 
7 C a l i f . Juris 599, See* 109; Gibson v. Sacramento 
Co. 37 C a l i f . App. 993, 174 Pac. 939} Irwin V. Co. 
Of fuss, 119 C a l i f . 699* 99 Pac. 99." 

http://%34.11
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It i s aoted that the membership in the 
organisation to which you have reference i s voluntary. 
The functions which this County Board member perform* 
as President of the organisation i s only incidental to 
the fact that he Is a County Board nesber and tbo expenses 
incurred in the capacity as President, while they say bo 
beneficial to the county, they cannot bo considered "actual 
and necessary expense" as contemplated by this act. 

Tours very truly, 

CIP/sp 
Carl E. Peterson 
Special assistant attorney femoral 



Hg/ULTH > Q*1y fiospifa/s. board y#£4#cf 
A vacancy i n the c i t y H o s p i t a l Board o f T r u s t e e s may be f i l l e d by 
the c i t y c o u n c i l of the town i n which the h o s p i t a l e x i s t s , and the 
vacancy a p p o i n t e e s h a l l h o l d the o f f i c e . u n t i l the next r e g u l a r 
e l e c t i o n a t which the vacancy may be f i 1 Ied. TH^^^j 

December 2l , 1959 

Mr. Lynn W. Morrow 

Al l a m a k e e County A t t o r n e y 

Waukon, lowa 

Dear S i r : 

T h i s w i l l acknowledge r e c e i p t o f y o u r s o f the 9 t h J n s t . i n 

w h i c h you s u b m i t t e d the f o l l o w i n g : 

" I am r e q u e s t i n g an o p i n i o n based upon the f o l l o w i n g 
f a c t s : 

"The h o s p i t a l board o f t r u s t e e s o f a town under the 
p r o v i s i o n s o f Chapter 380 i s an e l e c t i v e body, b e i n g 
e l e c t e d f o r s i x year terms. One member whose term com­
menced J a n u a r y 1, 1956 and t h e r e f o r e whose term o f o f ­
f i c e would end on December 31, 1961, r e s i g n e d i n w r i t ­
in g t o the Town C o u n c i l on December *f, 1959. Chapter 
69 o f the Code o f lowa makes no p r o v i s i o n f o r f i l l i n g 
t h i s v a c a n c y . 

"Has the H o s p i t a l Board of T r u s t e e s , an e l e c t i v e 
body, the a u t h o r i t y t o a p p o i n t one t o f i l l the u n e x p i r e d 
p o r t i o n o f the term v a c a t e d by t h i s r e s i g n a t i o n , o r 

"Has the Town C o u n c i l o f : the Town the a u t h o r i t y t o 
a p p o i n t one t o f i l l the u n e x p i r e d p o r t i o n o f the term 
v a c a t e d by t h i s r e s i g n a t i o n , o r 

"Must a s p e c i a l e l e c t i o n be c a l l e d t o f i l l t h i s 
v a c a n c y ? " 

In r e p l y t h e r e t o I would a d v i s e you as f o l l o w s : 

In the f o r e g o i n g s i t u a t i o n , where no p r o v i s i o n i s made f o r 

the f i l l i n g o f a vacancy i n the s p e c i f i c body named, t o w i t , 

the H o s p i t a l Board o f T r u s t e e s , I am o f the o p i n i o n t h a t the 
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power t o f i l l t h i s vacancy i s i n the town c o u n c i l under the p r o ­

v i s i o n s o f S e c t i o n 368A.1(8), p r o v i d i n g as f o l l o w s : 

"368A.1 t h e C o u n c i l . In a l l m u n i c i p a l c o r p o r a t i o n s , 
e x c e p t when o t h e r w i s e p r o v i d e d by laws r e l a t i n g t o a spe­
c i f i c form o f m u n i c i p a l government, the c o u n c i l s h a l l : 

1. * * * 
2. * * * 
3. * * * 
i>. * * * 
5 . * *. * 
6. * * •* 
7. * * * 
8. E l e c t ion f o r f i 1 1i ng v a c a n c i e s . E l e c t by b a l l o t 

p e r s o n s t o t i l l v a c a n c i e s i n o f f i c e s not f i l l e d by e l e c t i o n 
by the c o u n c i l , and the p e r s o n r e c e i v i n g a m a j o r i t y o f the 
v o t e s o f the whole number o f members s h a l l be d e c l a r e d 
e l e c t e d t o f i l l the vacancy. 

See C o n s t i t u t i o n o f lowa, A r t . XI §6" 

The term o f such vacancy a p p o i n t e e , a c c o r d i n g t o S e c t i o n 

63.11, which p r o v i d e s as f o l l o w s : 

"69.11 Tenure o f vacancy a p p o i n t e e . An o f f i c e r 
f i l l i n g a vacancy i n an o f f i c e w h i c h i s f i l l e d by e l e c t i o n 
o f t he people s h a l l c o n t i n u e t o h o l d u n t i l the ne x t regu­
l a r e l e c t i o n a t which such vacancy can be f i l l e d , and un­
t i l a s u c c e s s o r i s e l e c t e d and q u a l i f i e d . Appointments 
to a l l o t h e r o f f i c e s , made under t h i s c h a p t e r , s h a l l con­
t i n u e f o r the remainder o f the term o f each o f f i c e , and 
u n t i l a s u c c e s s o r i s a p p o i n t e d and q u a l i f i e d . " 

e ndures u n t i l t he next r e g u l a r e l e c t i o n a t wh i c h the vacancy 

can be f i 1 l e d . 

Very t r u l y y o u r s , 

GS:mmh4 

OSCAR STRAUSS 

F i r s t A s s i s t a n t A t t o r n e y General 



MOTOR VEHICLES : I *f I****"" 
1. The restriction of three feet contained in Section 321.4-58, 
Code of Iowa, modifies both front wheels and front bumper, i f 
so equipped, unless in conflict with Section 321.3^3, Code of 
2°™&h frame extended beyond the normal position of the front 
bumper, i f an integral part of the vehicle and not a load, does not 
constitute a violation of Section Ames, lowa 
321 .458, Code of Iowa December 22, 1959 

Iowa State Highway Commission 
Ames, Iowa 
Attention; Mr. Carl F. Schaoh 
Gentlemen: 

In your letter of November 23, 1959* the following two 
questions or© presented* 

ttU) May.a vehicle be loaded thro© feet beyond the 
front bumper? 
The code says that a load may extend three feet beyond 
the front wheels or the front bumper* Doss the "three 
feet" refer only to the front wheels or does i t also 
refer to the front bumper? It would appear to me that 
had the legislature intended i t to mean three feet be­
yond th© front bumper there would not have been any 
need to refer to the wheels. They would have said that 
the limitation was three feet beyond the most forward 
part of the vehicle. 

(2) Is i t permissible to extend the vehicle beyond the 
normal position of front bumper and attach a bumper to 
this extended portion? 
If this is permissive, this section may be circumvented 
entirely. We believe that this section was put into 
the code for a number of safety purposes. One import­
ant reason i s that i t would limit th© weight on the 
front axle. With heavy loads on this axle, the vehicle 
i s much harder to steer." 

Section 321 .458, 1958 Code of Iowa provides: 
"Loading beyond front. The load upon any vehicle 
operated alone, or the loud upon the front vehicle of 
a combination of vehicles, shall not extend more than 
three feet beyond the front wheels of such vehicle or 
the front bumper of such vehicle i f i t Is equipped with > 
such a bumper.* 

5 7 -



Page 2 
Iowa State Highway Oomtaiaslon 
Attention? Jlr. Carl F. Schaoh 

1. It ia a rule of statutory construction that the 
ordinary rules of grammar w i l l be applied for the purpose 
of ascertaining the meaning of a statute, but they are not 
controlling when an intent in conflict therewith i s dis­
closed, in which case the rule i s disregarded and effect 
i s giveh to the legi s l a t i v e intention. O.J.8* Statutes, 
3eotion 3'*0. 

Under a grasmnatioal construction of the above provision, the 
restriction of three feet modifies front wheals as well as 
front bumper. Thus, under suoh a construction, It would be 
pormissibis for a vehicle to be loaded not mors than three 
feet beyond the front bumper, i f such vehicle were equipped 
with/a front' btnaper,, 
As stated hereinbefore, the gmmmtX^ol construction prevails 
unless the logiolaturo manifests an intention which conflicts 
therewith. Section 3*1.363, 1^58 Cods of Iowa, state*? 

"No person shall drive a vehlole when i t i s so 
loaded... as to obstruct the view of the driver to 
the front or sides of the rehiole or as to inter­
fere with the drive? 1 s control over the driving 
mechanism- of the vehicle." 

In this provision the legislature has manifested an intention 
in c o n f l i c t with th© g?*insmtidsl construotioh. As mentioned 
in your le t t e r , a heavy load oh the front ssle might interfere 
with the driver* 0 control, ov««* th© mechanism of $h;e. vehicle. 
In addition, a load on the front o f a vehicle might obstruct 
the visv of the driver, Whether either of these conditions 
exist i s a fact question. 
Thus, i f as a fact, the load obstructs the view of the driver 
to th© front or interferes with the driver's control over the 
ffisohaniem Of the vehicle, the grommatlcal construction would 
not prevail, in which case fhe restriction of three feet would 
not modify front bumper as used in Section 321.45$, supra* 



Fag© 3 
Iowa Stat© Highway CommimXm 
Attention: Mr. Carl ?. Sohaoh 

2 . Tour seeoni inquiry pertains to extending th» vehiclo 
or th© frame of fche vehicle beyond the normal position of the 
front busper and then attaching the front bumper to the 
extended portion thereof. This i s answered by the 1956 
attorney general opinion, at page 155* If# aa a foot, the 
frame la on Integral part of the vehicle, then Section 321.458, 
supra, l a not violated, whereas, If i t i s considered a load 
thea there would be a violation. 



SCHOOLS: T r a n s p o r t a t i o n — s c h o o l boards are under no o b l i g a t i o n 
to t a k e b i d s f o r the s u p p l y of g a s o l i n e f o r t h e i r s c h o o l buses. 
Any person a g g r i e v e d by the c o n t r a c t executed by the s c h o o l ^ 
board may b r i n g appeal under Chapter 290. / Ajk^a^t^^ & ^r***/. 
7 ^ £ — t - , ) #Sf-/2 (7 

J December ^28, 1959 

Mr. J a c k R. Gray 
Calhoun County A t t o r n e y 
R o c k w e l l C i t y , lowa 

Dear Mr. Gray: 

T h i s i s to acknowledge r e c e i p t o f your l e t t e r of 
November 20 i n which you s t a t e ! 

" T h i s i s to a d v i s e you t h a t I have r e c e i v e d 
a c o m p l a i n t from one o f the l o c a l c i t i z e n s o f 
Calhoun County, lowa, c o n c e r n i n g the m a t t e r i n 
which th e R o c k w e l l C i t y S c h o o l Board c o n t r a c t s 
f o r the purpose of p u r c h a s i n g g a s o l i n e t o be 
used by t h e i r s c h o o l buses. 

" I t appears from the f a c t a g i v e n to me by 
the c o m p l a i n a n t t h a t the R o c k w e l l C i t y S c hool 
Board asked t h a t b i d s be s u b m i t t e d f o r the s c h o o l 
year 1959-1960. 

"He f u r t h e r a d v i s e s me t h a t t h e c o n t r a c t 
was awarded to one l o c a l s t a t i o n but t h a t the 
S c h o o l Board r e f u s e s to i n f o r m him o f what the 
b i d was and f u r t h e r a d v i s e d t h a t the b i d was 
one c e n t above co a t p r i c e to him. 

" T h i s c o m p l a i n a n t f e e l s t h a t , as a t a x p a y e r , 
as w e l l as a g a s o l i n e d e a l e r , t h a t the S c h o o l 
Board has a c c e p t e d an i l l e g a l b i d i n t h a t no 
one knows what the c o s t b a s i s i s and f o r f u r t h e r 
r e a s o n , t h a t th© School Board w i l l not i n f o r m 
t h e o t h e r s o f what the c o s t b a s i s t o t h e c o n t r a c t e d 
d e a l e r i s * 

"As you can p r o b a b l y t e l l , t h e r e i s i l l 
4 f e e l i n g c o n c e r n i n g t h e way t h e b i d s were made 

and a c c e p t e d and my c o m p l a i n a n t d e s i r e s to know 
.whether o r not t h e S c h o o l Board a c t e d i l l e g a l l y 

i n any way by a c c e p t i n g the b i d as i t d i d , and 
wants t o know i f t h e r e i s a n y t h i n g t h a t can be 
done t o keep t h i s from happening In the f u t u r e . 
Your prompt a t t e n t i o n would be a p p r e c i a t e d . " 



Mr. Jac k R. Gray - 2 - December 20 , 1959 

In r e p l y t h e r e t o we a d v i s e as f o l l o w s : 

There a re no s t a t u t e s r e q u i r i n g s c h o o l boards to ask 
f o r b i d s i n s u p p l y i n g g a s o l i n e f o r t h e i r s c h o o l buses. 
However, i f such b i d s are asked from r e s p e c t i v e d e a l e r s 
w i t h regard t o s u p p l y o f g a s o l i n e f o r s c h o o l buses, then 
the c o n t r a c t s h o u l d be awarded t o the lowe s t b i d d e r or a l l 
b i d s r e j e c t e d by the s c h o o l b o a r d . 

With r e g a r d to the s c h o o l board w i t h h o l d i n g i n f o r m a t i o n 
c o n c e r n i n g the c o n t r a c t , your a t t e n t i o n i s d i r e c t e d to an 
o p i n i o n under t h e date o f J a n u a r y 23» 1956, A b e l s t o B r i n e g a r , 
S t a t e Board o f E u g e n i c s , which i n essence s t a t e s t h a t t h e r e 
i s no duty upon th o s e who are c u s t o d i a n s o f the r e c o r d s t o 
d i s c l o s e what a c t i o n was taken by the board u n l e s s t h e r e i s 
s p e c i f i c s t a t u t o r y a u t h o r i t y r e q u i r i n g such c u s t o d i a n to make 
p u b l i c t h e c o n t e n t s o f s a i d r e c o r d s . 

The p r o p e r p r o c e d u r e f o r your c o m p l a i n a n t to f o l l o w may 
be found i n Chapter 290, Code 1958, and your a t t e n t i o n i s 
s p e c i f i c a l l y d i r e c t e d to s e c t i o n 2 9 0 . 1 . 

Y o u r s v e r y t r u l y , 

THE0D0R W. REHMANN, JR. 
A s s i s t a n t A t t o r n e y General 

TWR.bl 
E n c l 
c c : P a u l J o h n s t o n 

J o e D a v i s 



COUNTIES: Court C l e r k — h o s p i t a l l i e n s — Under code s e c t i o n s 
582.2 and 582.4 f i 1 i n g may be p r o p e r l y made o n l y i n the county 
where the h o s p i t a l i s l o c a t e d . ^Qj^J^ £ ^yfa^jJuAA* 

December 2 9 , 1959 

Mr. R i c h a r d D. Worr 
Lucas County A t t o r n e y 
C h a r i t o n , lowa 

Dear Mr. Morr: 

R e c e i p t i s acknowledged o f your l e t t e r o f 
December l o as f o l l o w s : 

"Your o p i n i o n on t h e f o l l o w i n g i s 
r e s p e c t f u l l y r e q u e s t e d : 

"Employee, not coming undor the 
Workmen's Compensation A c t , was 
i n j u r e d w i t h i n Lucas County w h i l e 
l a b o r i n g f o r h i s employer, a r e s i d e n t 
o f Lucas County, lowa. Employee was 
h o s p i t a l i z e d i n a h o s p i t a l o u t s i d e 
o f Lucas County and f o r e i g n h o s p i t a l 
f i l e d n o t i c e o f l i e n f o r h o s p i t a l 
s e r v i c e i n the Lucas County C l e r k ' s 
o f f i c e . S e c t i o n 582.2 o f the 1958 
Code o f lowa p r o v i d e s t h a t the n o t i c e 
o f l i e n '. . . s h a l l be f i l e d i n the 
o f f i c e o f the c l e r k o f t h e d i s t r i c t 
c o u r t o f the county i n which such 
h o s p i t a l i s l o c a t e d • . •' 

"The q u e s t i o n then i s : Must t h e 
C l e r k e n t e r i n t o t h e Lucas County 
h o s p i t a l l i e n book, a h o s p i t a l l i e n 
f rom a f o r e i g n County's h o s p i t a l , 
when t h e C l e r k ' s County i s t h e County 
o f r e s i d e n c e o f both the employee and 
em p l o y e r , and t h e p l a c e the i n j u r y 
was s u s t a i n e d ? " 

P u r s u a n t to our t e l e p h o n e c o n v e r s a t i o n o f 
December 28, i t i s my u n d e r s t a n d i n g t h a t the h o s p i t a l 



Mr. R i c h a r d D. Morr -2- Deceraber 29, 1959 

i n q u e s t i o n i s l o c a t e d w i t h i n the s t a t e o f lowa but o u t s i d e 
Lucas County. 

S e c t i o n 5 8 2 . 2 , Code 1958, p r o v i d e s as f o l l o w s : 

" W r i t t e n N o t i c e o f L i e n . No such l i e n s h a l l 
be e f f e c t i v e , however, u n l e s s a w r i t t e n 
n o t i c e c o n t a i n i n g the name and a d d r e s s o f 
the i n j u r e d p e r s o n , t h e date o f the a c c i d e n t , 
t h e name and l o c a t i o n o f the h o s p i t a l , and 
th e name of the person o r p e r s o n s , f i r m or 
f i r m s , c o r p o r a t i o n or c o r p o r a t i o n s a l l e g e d t o 
be l i a b l e t o the i n j u r e d p a r t y f o r the 
i n j u r i e s r e c e i v e d , s h a l l be f i l e d i n the 
o f f i c e of the c l e r k o f the d i s t r i c t c o u r t 
o f t h e county i n which such h o s p i t a l i s 
l o c a t e d , p r i o r t o the payment o f any moneys 
to such i n j u r e d p e r s o n , h i s a t t o r n e y s or 
l e g a l r e p r e s e n t a t i v e , as compensation f o r 
such i n j u r i e s ; nor u n l e s s t h e h o s p i t a l s h a l l 
a l s o m a i l , postage p r e p a i d , a copy o f such 
n o t i c e w i i h a statement of the date of f i l i n g 
t h e r e o f t o t h e person o r p e r s o n s , f i r m or 
f i r m e r c o r p o r a t i o n or c o r p o r a t i o n s a l l e g e d 
t o be l i a b l e t o the i n j u r e d p a r t y f o r the 
i n j u r i e s s u s t a i n e d p r i o r t o the payment o f 
any moneys to such i n j u r e d p e r s o n , h i s 
a t t o r n e y s or l e g a l r e p r e s e n t a t i v e , as com­
p e n s a t i o n f o r such i n j u r i e s . Such h o s p i t a l 
s h a l l m a i l a copy o f such n o t i c e to any 
i n s u r a n c e c a r r i e r which has i n s u r e d such 
p e r s o n , f i r m , or c o r p o r a t i o n a g a i n s t such 
l i a b i l i t y , i f the name and a d d r e s s s h a l l be 
known." 

S e c t i o n 582.h, Code 1958, p r o v i d e s as f o l l o w s : 

" L i e n book — f e e s . Every c l e r k o f the 
d i s t r i c t c o u r t s h a l l ^ a t the expense o f the 
c o u n t y , p r o v i d e a s u i t a b l e w e ll-bound book 
t o be c a l l e d t h e h o s p i t a l l i e n docket i n 
w h i c h , upon the f i l i n g o f any l i e n c l a i m 
under the p r o v i s i o n s o f t h i s c h a p t e r , he 
s h a l l e n t e r the name o f the i n j u r e d p e r s o n , 
the date o f the a c c i d e n t , and t h e name of 
the h o s p i t a l or o t h e r i n s t i t u t i o n making 
the c l a i m . S a i d c l e r k s h a l l make a prop e r 
i n d e x of the same i n the name o f t h e 
i n j u r e d person and such c l e r k s h a l l be 
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e n t i t l e d to t w e l v e c e n t s f o r f i l i n g such 
c l a i m , and at the r a t e o f e i g h t c e n t s per 
f o l i o f o r such e n t r y made i n the l i e n 
d o c k e t , and s i x c e n t s f o r eve r y s e a r c h i n 
the o f f i c e f o r such l i e n c l a i m . " 

The p h r a s e s " o f the county i n which such h o s p i t a l i s 
l o c a t e d " i n s e c t i o n 582.2 and "under the p r o v i s i o n s o f t h i s 
c h a p t e r " i n s e c t i o n 582.4 appear to f u r n i s h the answer to 
the q u e s t i o n as t o prop e r county f o r r e c o r d i n g ; t h e former 
p r o v i d i n g the e x c l u s i v e method under the r u l e " e x p r e s a i o 
u n i u s e s t e x c l u s i o a l t e r i u s " and the l a t t e r o p e r a t i n g as a 
l i m i t a t i o n on the a u t h o r i t y o f t h e c l e r k to make e n t r i e s 
i n the h o s p i t a l l i e n book. The f u r t h e r p r o v i s i o n f o r m a i l i n g 
n o t i c e d i r e c t l y to the a f f e c t e d p a r t i e s appears t o bear out 
l e g i s l a t i v e i n t e n t t h a t t h e r e s h a l l be but one f i l i n g o f 
the l i e n n o t i c e and t h a t i n the county where the h o s p i t a l 
i s l o c a t e d . J t f o l l o w s t h a t e n t r y o f the l i e n i n q u e s t i o n 
i n th© h o s p i t a l l i e n book of Lucas county i s not a u t h o r i z e d 
by the s t a t u t e . 

Very t r u l y y o u r s , 

LCA:bl 

LEONARD C. ABELS 
A s s i s t a n t A t t o r n e y G e n e r a l 
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The d a t e s f o r f i l i n g n o m i n a t i o n papers f o r s t a t e o f f i c e p r i o r t o the 
primarv e l e c t i o n o f I960, are the f o l l o w i n g : The f i r s t d a t e f o r 
f i l i n g i s March 14, I960 and the f i n a l date f o r f i l i n g i s A p r i l 2, 19 

• I 
/ 

December 29, 1959 

Hon. M e l v i n D. S y n h o r s t 

S e c r e t a r y o f S t a t e 

B U I L D I N G 

Dear S i r : 

T h i s w i l l acknowledge r e c e i p t o f yours o f even 

dat e i n whi c h you s u b m i t t e d the f o l l o w i n g : 

"We have r e c e i v e d s e v e r a l i n q u i r i e s as t o the f i r s t 
and f i n a l d a t e s f o r f i l i n g n o m i n a t i o n papers p r i o r 
t o the June 6, I960 p r i m a r y e l e c t i o n . 

"A for m a l o p i n i o n i s r e s p e c t f u l l y r e q u e s t e d from 
your o f f i c e s e t t i n g f o r t h t h i s i n f o r m a t i o n . " 

In r e p l y t h e r e t o , i n acco r d a n c e w i t h the p r o v i s i o n s 

o f S e c t i o n 4 3 , 1 1 ( 2 ) , Code 155S, which p r o v i d e s the f o l l o w i n g : 

"43.H F i l i n g of n o m i n a t i o n p a p e r s . Nomination 
papers i n b e h a l f o f a c a n d i d a t e s h a l l be f i l e d : 

1 , * * * 
2. F o r U n i t e d S t a t e s s e n a t o r , f o r an e l e c t i v e 

s t a t e o f f i c e , f o r r e p r e s e n t a t i v e i n c o n g r e s s , and 
f o r member o f the g e n e r a l assembly, In the o f f i c e o f 
the s e c r e t a r y o f s t a t e not more than e i g h t y - f i v e days 
nor l e s s than s i x t y - f i v e days p r i o r t o the day f i x e d 
f o r h o l d i n g s a i d p r i m a r y e l e c t i o n . 

3, * * * »« 

I a d v i s e t h a t the f i r s t day f o r f i l i n g n o m i n a t i o n papers 

f o r s t a t e o f f i c e p r i o r t o the p r i m a r y e l e c t i o n o f June 6, 

I960-, i s March 14, I960, and the f i n a l d a t e f o r f i l i n g such 

n o m i n a t i o n p a p e r s i s A p r i l 2, I960. 

Yours v e r y t r u l y , 

CS:mmh4 Uli& Sf8A8i§n t A t t o r n e y G e n e r a l 
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