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Speed Lim )t 8 e

“CITIES AND TOWNS: MOTOR VEHICLES ket: ED-bIEFS:  Cities

and towns (municipal corporations) have the power to pass
ordinances establishing speed limits on or in public alleysy
but an ordinance which conflicts with, is contrary to or incon-
sistent with the provisions of Ch. 38k, Code 1958, is of no

force and effect. , . 321 \ 4 o 65G =i
("{eg,e& + lﬁﬂ’d"’fﬁ"“’a ., E,,.f,) mtﬂa«f«va‘?} Tt O

Honorable Robert R. Dodds
Housa of Representatives
Fifty-eighth Genoral Assembly
State House

Dear Sir:

This will acknowledge roceipt of your request for an
official opinion of the Attorney Qeneral ralative to a
certain lagal problem therein stated as follows:

"} would like a Tormal opinion on whether citiss
and towns have the power to set and enforces speed
limits in alleya., There seams to bo a difference
of opinicen on this subject and would like you to
clarify jt.¢

Section 3(9.40, Code 1350, provides that:

“Cities and towns shall have powsr to rastrain and
regulate the riding and driving of horses, livestock,
vehicles, and bicycles within the limit o; ths corp~
oration, and pravent and punish fast or immoderate
ridipng or driving within such limjts.®

Seotion 321.235, Cods 1958, providest

"The provisions of this chapter ghall be applicable
and uniform throughoutl this state and in all political
subdivisions and munigcipalities thsrein and no local
authority shall enact or enforce any rule or regula=~
tion in conflict with the provisions of this chapter
unlesa expressly authorized herein., Local avtherities
may, howaver, adopt additional traffic regulations
which are not in conflict with the previsions of this
chapler. v

. Section 321.236, Code 1953, provides as follows:

i)ncal authorities shall have no power to enact, en=~
forw, or maintain any ordinance, rule, regulation or

S9-1=1



Honorable Robert R. Dodds -2m

in any way in conflict with, contrary to or inconsist-
ent with the provisions of {hia chapter, and ne auch
ordinance, rule or regulation of saild local authorities
heratofora or hereafter enacted shall have any force or
affect, however the provisions of this chapler shall
not be deemed to prevent local authorities with respect
to streets and highwaya under their jurisdiction and
within the reasonable exercise of the police power from:

1. Regulating the standing or parking of vehioles.

2.  Regulating traffic by means of police officers
or traffic~control signals. ‘

3. Regulating or prohibiting processions or assem-
blages on the highways,

. Desiﬁnating particular highways as one~way
highways and requiring that all vehicles thereon be
mavad in one specific direction.

5. Regulating the sﬁaed of vehicles in public parks.

6. Designating any highway as a through highway
and requirin% that all vehicles stop bafore entaring
or crossing the same or designating any intersection
as a stop intarsection and requiring all vehicles to
stop at one or more entrances to such i{ntersections.

;. Licensing and regulating tha operation of vehicles
offered to the public for hire and used principally in
intracity operation.

8. Restricting the use of highways as authorized
in seotlions 321-'51 to 321.#73, nclusive.

9. Raegulating or prohibiting the turning of vehicles
at intersections.

10. Regulating the operation of bicycles and requiring
the registration and licensing of the same, including
the requirement of a registrugion fae.®

Section 321.285, Code 1958, provides that:

"any persen driving & motor vehicle on a highway shall
drive the same at a careful and prudent speed not greater:
than nor less than ie reasonable snd proper, having due
regard to the traffic, surface and width of the highway
and of any other cunditiona then uxist£n¥, and no peraon
-shall drive any vehigle upon a highway at s speed greater
than will permit him to bring it to a step within the
sssured clear distance ehead, such driver having the
right to assume, however, that all persons using said
highway will observe the law.
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The féx1owing shall be the lawful speed except as
hereinbefore or hareinafter modified, and any speed
in excess thereof shall be unlawful:

1. Twenty milea per hour in any business disirict.

2. Twenty~five miles per hour in any residenca or
school district.

3. Fort{ milee per houyr for any motor vehicle
drawing another vehicle.

4. Forth=five mjles per hour in any suburban dis-
trict. Each schoel district as defined in aubsection
59 of section 321.1 shall be marked by distinctive
signs as provided by the current manual of uniferm
traffic control devices adoptaed bz the state high-
way commission and placed on the highway at the limits
of such achool district.

5. Sixty miles per hour from sunset to sunrise.®

in 25 Am. Jur., Highways, seation 8, p. 344 it le eststed:

w ok %, Publi¢ alleys are genorally held to be public
highwaya, and the words 'h ghwa{,' ‘etreet,' and 'alley!

- constantly are found conjoined in statutes and ordinances
without distinction as to the aspplication of the parti-
cular law.%

The Sugreme Court of lowa in the © sa of‘§gg;gg_xﬁuaghgxg,
230 lowa 102, loc¢. cit. 105, 296 N.W. 789, saidy
# & &« 2 alloys are highways * » » @

and in ihe case of Ql%x ¥£ Qgglggzgg *, &gg, 28 Ky. L. Rep. 492,
89 8.9, 1493, the Courl of Appeals ol Kentucky said:

nws ., A city allaywn¥ is a gublﬁé highway. Though
jts intended use l& not expected to be the same as

:t;aztaa yet it was designed to be used as a highway.

in the case of jows e, &27
'Q“ 7-1-30, 1’582, ’4‘83‘ :
stated:

"This court has expresaly raeoani:éd that in this
state e municipal corporation posseasses only such
powers as are conferred upon it by the legislature.”
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and in the gase of Van gaégg ¥. Town of §i§gg¥, 211 towa 986,
loc. cit. 909, 231 N.¥. s e Supreme Court of |owa stated:
w & % , A municipality is wholly a creaturs of the
legislature, and possesses only such powers as are
confarred upon it by the legislaturer that {s, (1)
such powers as are granted In express wordaj or (2)
those necessarily or fairly implied in or incident
to the powers expressly conferredy or (3) those
nocessarily sssantial to the jdentical objects and
purposes of the corporation, as by statute provided,
and not those which are simply convenient. (citing
ﬁasaﬂ) "

Section 389,40, supra, is a general grant of legislative
power to cities and towns.

The Supreme Court of lowa in the case ofsgggh_xéggéix
of Egg Hoines, 176 lewa 593, loc. eit. 598, 150 N.W, )
saidy cons ru;ngosaciion 755, Code 1857, which now appears
) Code 195 ]

“Under these statutles, the care and contrel of the
* * , streats and sidewalks within cities, are
commitiad Lo the proper %overning body of the munici~
gality, to the end that they may secure tc the inhabi-
ants and the general publiec, the convenient and
unobatructed use and enjoyment of those thoroughfares
for their appropriate purposes. 8o the state, through
ite legialature, has conferred upen cities the right
to sdopt, in order to promate the ordar, comfort and
gonvenience of the inhabitants ordinances that are

reasonable and ng% in g&g%;!gg ¥§1h 3h§ Jaws and policies

of the 3*339, or in violation of private right."” Emphasis

supplied).,

And in the case of [ r.v: Ceodar ﬁegggg % Marion gégz
%ﬁjlwm, 177 lowa 4 loe. cit. 1 N 1 N.W. Y

s lowa Supreme Court saids

as saction 389.

-v» %%, The city i given control of the public
streets within {ts boundaries; and, within proper
limits, and with due regard to the convenience and
safety of the traveling public, may, be ordinance,
direct and centrol ihe manner of their use.®
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Howaver, Sections 321.235 and 321.236, suprs, impose a
particular s%atutery grohibit(on upon the genaral grant of
power provided in Ssction 389.40, supra, and therefore, an
ordinance that conflicts with, is contrary to, or inconsistent
with existing state laws, must yield and consequenily has
ne force or effect. :

We are, therefore, of the opinion that undar the general
grant of legislative power evidenced by section 389,40, supra,
cities and towns may by ordinance establish and enforce a
spoed limit applicable to a public alley within the corporate
1imjts thersof. However, the loglslature has imposed limita~
tions upon the exercise of said power as evidenced by sections
321.235 and 321,236, aupra, and if said ordinance in any way
conflicts with, is contrary to or inconsistent with the pro-
visions of chapter 324, Code 1958, excepting those powers
expressly granted to local authorities in section 321.236,
subparagraphs 1 to 10 inclusive, supra, said ordinance shall
have ne farge or effect. :

Very truly yours,

CARL H. PESGH
Aesiclant Attorney Qeneral

CHPs ki



CovnTics: Kecorder--

Fees and compensation of the County Recorder for performance
of his official duties and those performed by fim under cover
of his office should be accounted for to the County. ,

(:ﬁ rouee & Bfuzt.m) uwm@.é:mmg % QA’JJ g W ETSE ‘f“f} g &G~ I

Jenuary 27, 1959

Mr. James R. Brodile
Woodbury County Attorney
204 Court House

Sloux City, lowa

Dear Sir:
This will acknowledge recelpt of yours of the 2lst inst.
in which you submitted the following:

"Section 342.1 of the 1958 Code of lowa provides
as follows: ,

NExcept as otherwise provided, all fees and
char?es of whatever kind collected for official
service by an¥ county auditor, treasurer, re-
corder, sheriff, clerk of the district court,
and thelr respectlve deputles or c¢lerks, shall
belong to the county.

"1 would appreclate your opinlon as to whether
the following services performed by a County
Recorder and his employees constlitute ‘officlal
service' and whether or not fees recelved for
such services belong to the County:

"1, Preparation of dally memoranda slips for
abstracters covering all real estate transactions
in recorder's offlce.

"2. Preparation of dally memoranda for a legal
n:?spaper covering all transactions In recorder's
office.

"3, Searches of chattel mortgage records for
finance companies,.

"4, Making photostatic copies of miscellaneous
instruments not filed In recorder's offlce.
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"} am acquainted with the 1911 Attorney General's

Opinlon concerning fees for preparation of informa-

tion for abstracters, but In view of when this

opinion was written, | feel that it should agailn

be covered, , ‘

“| was requasted by both the Woodbury County

Grand Jury and the County Board of Supervisors

to obtaln thls oplinion, and It will be of great

help to thils county If the opinion can be ren-

dered as expeditiously as possible.”

in reply thereto | advise as follows. Confirmation of
the views of thls Department insofar as the services of the
Recorder are concerned, including those detalled by you, as
exhiblted In opinion of this Department found In the Report for
1911-1912 at page 209, is found in opinions of this Department
Issued September 11, 1951 to the Auditor of State, October 23,
1951, to the Page County Attorney, end Issued July 9, 1957, to
the Auditor of State. Coples of these opinions are hereto at-
tached.

Very truly yours,

OSCAR STRAUSS ,
First Assistant Attorney General

0S tMKB
Encs.



| Finaneial responsiblity —-
PR ANGA- ARl S RONG: [Bspdlidh- MOTOR VEHICLES: 2 The registration

of a motor vehicle must be suspended or revoked under § 321A.17
(1) (2) irregardless of the manner in which the same is regis-
tered, if said vehicle is registered in the name of the person

whose license has been suspended or revoked. od L 13 L
Pub. Sof. Corrr., 1/.23/57)#' 5’?-/,3(/0 abadiad

January 23, 1959

Mr. Russell |. Brown

Acting Commissioner
Department of Public Safety
LOCAL

Dear Sir:

This will acknowledge rasceipt of your letter under date
of January 8, 1959 as followa:

"Your opinion on the following matters is rsguestad.

Whenever the Commissioner suspends or revekes the
license, (oparator's ar chauffeur's), of any person
within {he purview of section 321A.17, who is a

joint owner, (with, or without right of survivorahip):
of a motor vehicle with another person whose operater's
or chauffeurts license in t subject to suspension

or revocation mugt, or may, the Commissioner suspend
the registration of the said motor vehicle, and seize
the plates.

The points needing clarification are: (1) Do the words
'John Brown Mary Brown' on a title and motor veh-
icle registration certificate, prohibit the Commissioner
from suspending the registration of the jointly owned
vehicle where only John Brown, say, has had his opera-
tor's license suspended or revokad%

(2) Do the words 'John Brown QR Mery Brown'prohibit
the Commissioner from suspending the registration of
such a Jointla owned vehicle where only John Brown,
say, has had his operator's license suspended or
revoked? ‘ ’

(3) Do the words 'John Brown AND/OR Mary Brown' pro-
hibit the Commissioner from suspending the registra=

. tion of such a jointly ewned vehicle where gnly John
Brown, say, has had his operator's license suspanded
or revoked?"

57 -/-23



Mr. Russell |. Brown -2~ January 23, 1959

in reply thereto | advise you as follows. | am of the
opinion that the answer to your questions as submitted are
found in the following provisions contained in Section 321A.17,
Code 1958:

"l. Whenever the commissioner, under any law of this
state, suspends or revokes the license of any person:
upon receiving record of a conviction or a forfeiture
aof bail, the commissioner shall also suspend the regis-
tration for all motor vehicles registered in the name
of such person, * * *, (Emphasis supplied).

n2. Such license and registration shall remain sus-
pended or revoked and shall not at any time thereafter
be.redewed nor shall any license be thereafter issued
to such person, nor shall any motor vehicle be there~-
4fter repistered in the name of such person until per=~
mitted under the motor vehicle laws of this state and
not then unless and until he shall give and thereaftar
maintain proof of financial responsibility.? (Emphasis
supplied). »

in other words, the conditions precedent in subsection 1 of

- Section 321A.17, supra, having been satisfied, the commissioner
myst suspend the regis{ratipn for all motor vehicles registered
in the name of the person whose operator's or chauffeur's license
has been suspended or revoked. Subsection 2 of Section 321A.17,
supra, further provides that the registration shall remain sue~-
panded and shall notl be renewed nor shall any motor vehicle be
thereafter registered in_the nams of the person so suspended or
whose license has been revoked until so permjitted by and under
the motor vehicle lews and then only when proof of financial
responsibility has been given and thereafter maintainad.

The Code 1978 further provides in Section 321.30, subseec~
tion 4 thereof, as follows: ,

"The treasurer shall refuse registration and issuance
of a certificate of title or any transfer of title
and registration upon any of the following groundss

- o, That the registration of the vehicle stands
suspended or revoked for any reason as provided in
the motor vehicle laws of this state.®
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In conclusion therefore, in view of the foregoinig, the
questions submitted in paragraphs numbered 1 to 3 inclusive,
in your letter heretofore set out, are answered in the negative.

Very truly yours,

CARL H. PESCH
Assistant Attorney General

CHPskt



PrapeetiyToax, homestead Cragit -~
TAALTIN: M@ﬂf%ﬂvﬁ ;
The fact that an individual votas in one cwnt; and clalins a Homaesioad

Tax Credit in another do2s not, standing alone, requive a denlal of the clain

for Homestead Tax Credit. ( B niubeaat. %&‘3’ Sadd o 8o, &[;3 12351
# 57-/-<

January 23, 103w

e, Jack k. Gray
Calhoun County Attorney
Rockwell City, fowa

dear Mr. Gray:
This is to acknowledge receipt of your request for an opinion from
this office dated Janvary 15, 195%, siated as follows:

"A parson for some years has been residing in Calhoun County,
but has bezen registering for voting purposes in ‘Webster County, and
has voted in tha primaries and general elactions in Webster County
fur several years, and In the meantime, has made applivazion for homa=
stead exemption for many years on the property which he owns in
Calhoun County, lowa and has been obiaining sald exempticn,

"The County Assessor now wishes to know whetiw or not the
party is legally entitled to have homestaad examption On his property
in Calloun County, when he has for many years been wvoting in
Viehstar Qounty and not in Calhoun County.®
The following portions of Sectlen 425,11, Code of Jowa (1358),

ave relevant 6 your inquivy:

"42%.11 Definitions, For the purpose of this chapter and
wherevar used in this chapter

"1l. The word, ‘homestead’, shall have the foliowing weaning:
“a. The homestead must embrace the dwelling house in wiilch
the ovmer i5 living at the time of filing the application and said appll~-
cation must contaln an affidavit of his Intention o ovccupy sald dweli-

ing house, in good faith, as a homa for six months or more in the year
for which the credit is claimed, * % %

nk Kk ok,

i, The words 'dwelling house' shall embrace any build-

ST-1 -4



Mr, Jack K., Gray - 2 January 23, 19535

mg‘ accupied wholly or In part by the claimant as a home.”

It is thus seen that in order to qualify as a homestsad the property
must, among other things, ambrace the dwelling house in which the owner is
living, The dwelling house must be a bullding which Is being sccupied by
the claimant as a hame,

Whether or not an individual is ocoupying a centain building as a
home is a question of fact., This question of fact Is for the Board of
Supervisors to resolve when mey»pass upon the claim. Many factors enter |
into a dotermination of whether a particular structure Is or is not being sooupied
as a homa.

The individual to which you refer may be votlng in a different couniy
without baing lenally antitled to do so. It {5 alse emifely possible that this
claimant Is in the position centamplated by the Suprame Court of lowa In
Vanderpoel v. O'Hanlon, 33 lowa 246, S N.W, 119 (1880Q), whersin it is
statad; *‘Anmhér propasition will, we think, be conceded, and &‘nax. is that Aan
individual cannot be antitled to vote in two different countiss in this state at
the same election; yet he may, in a certaln sense, actually reside in one and
be a legal voter in another,”

it is wmy opinlon that the fact that a claimant votes n a different county
than that in which he claims the homaestead exemption is not a sufficignt factor,
standing alone, to warrant a denial 6? a claim for Homestead Yax Cradit.

Veff truly yours,

Richard J. Brinkman
Special Assistant Attormey Ganeral

o IS 2.
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FaAnTiGN: _?:’!ﬁﬂ?;"t%’{“‘:ﬁf'& i bt R s iillad, orouessad and fvoron

turkays are not sxempt from taxation undor the provislens of Section 427.1(13),
Code'of V0w (1958} ( sy hoptanss % Hett i, blouesnt .02, 1/ 4/s7)
#SY-/- &

January 26, 1259

pir. Halph L. Meuzil

Attorney A& Law

603 towa State Bank & Teust Buliding
jowa City, lowa

Dear e, Neuztl:
This Is to acknowledge racaipt of your latter of January 7, 1359,
in which you roguest an opinion fmm this office stated as follows:

"5 situation ¢xists here in Johnson County regarding turkeys
in cold storage, The Maplecrest Turkey Cold Storage Plant is
locatad hera in Johnson County, fowa, and bivds are killed and
processed and placed in cold sterage at the locker plant.

Whume tine age M. Charlas A, Baker, former assistamt
County Attormey for this county, wrota to the State Tax Commission
and asked for an opinfon as to whether or not these birds were
taxable or if these weore exempt frum taxatica. At that time It was
the epinten of Wr. Louis H. Cook, Director, Proparty Tax Divisien,
that these ware taxable, that is, stooks of frozen birds on hand on
January 1st.

1 hava trigd to find soma law on this matter and | on somry
to stata that it would appear that it is not vary clear. The pre~
visien of the law, which is Sectlon 427,1(12), seems to be able
to be Interpreted in two different ways., ‘Would you kindly advise
accordingly so that | may rendar an spinlon to the Johnsen Counly
Mm a3 to whather or aot ha should assess the frozen bieds
in M

The applicable statutory provision, 85 stated la your loiter, i3
Section 427.1(13), Coda of jowa (1958), which reads as follows:

“427.1 Exemptions. The following classes of property
shall not be taxed:

HE ok ok,
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*13. Agricultural produce. Growing agricultural and hortloultural
crops and products, except commercial srchards and vineyards, and all
hortisultural and agricultural produce harvested by or for tha person
assassad within one year provicus to tha fisting, all wool shom from
his sheep within such time, all poultry, ten stands of bees, honey and
beaswax produced during that time and remaining In the possession of
the producar, all swine and sheep under nine months of age, and all
other livastock and fur-bowring anlmals under one year of age.®
i is clementary that statutes which create an axomption from taxation

are to be sirictly construed In favor of taxation. Comell College v, Hoard of
‘Raview of Tama Jounty, 248 !ow_va 388, 81 N.&. 24 25; Crown Loncrate
Lompany v. Conkling, 247 lowa 60‘9. 15 N.H. 24 331; Boss v. Polik County,
236 lowa 384, 19 N.%.2d 225, and Theta A1 Bullding Assoclation of lowa
City v. Board of Review of lowa City, 217 lowa 1181, 251 N.W. 76,
This rule has baen otherwise stated to the offect that a tax exemptlon stotute
must be strictly construed and if there is any doubt upon a particulay quesiion
It must ba rasolved against exemption. Trustaes of fowa College v. Saillle,
235 fowa 235, 17 N.w.2d 143; Board of Dirsctors of Fort Dodge Indapandent
Gehool District v, Board of Supervisors of 'Vebster County, 228 lowa 544,
293 N.W, 38; readlyn Hospital v, Hoth, 223 lowa 341, 272 M.V, 90.
Ancther wall recognized principle in tha construction of stalutes is tha
wharg the meaning of a word or a particulay provision in a statwte Is uncertaln
the word or provislon should be construed with rafercnce to conditions axigting
& the time of the passage of the legisiation. City of Cherokes v. Northwestem
Bell Telephone Company, 1929 lowa 727, 202 N.w. 886.

The provislon exzmpting poultry was enacted in 1897, Acts of the
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Twanty-Sixth General Assembly, Extra Session. The process of cold storags
of killed and processed meat was unknown at the time of the passage of this
lagisiation, It iS thevefore a logical assumption that the Lagisiature did act
contamplate exampting killed and processed turkays kept in cold storage ot
tha thme this exemption provision was passed.

it has further been callad to the attention of the writer that the State
- Tax Commigsion ruled In 1948 that processad meat does not enjoy exempm
status under the provisions of Section 427.1(13) of the Code, It is a
woll known principle that administrative lnterpmiaﬂma are often entitiad to
and are given much walght, particularly when they have been in forca for a done
siderabls time. Schoel District of Soldier Township, Crawford County v,
Moseller, 247 lowa 239, 73 N.W.2d 43.

Applylng all of these considerations to the problem at hand, it i3 my
oplnton that the stock of killed, processed and frozen turkeys to which you
rofer is not exerpt from taxation.

Very truly yows,

Richard J. Beinkman
Spacial Assistant Altomnasy General

RJB.fs



HIGHWAYS AND ROADS:» Mates and Bounds descriptions-are permissible
except on Official plats, Chapter 409, Code
1958. No paving assessments outside manicl-

B
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311.1 to 311.11 Inclusive, Code 1958,

i palities excapt as provided in Sections

Chapters 471 and 472, Code 1958, determine
procedure for acquring right of way for roads.

( Rodirne et /‘%ﬂjwm; M? Co. Lommtmtosy 1/21/50) # §F-7-(

Jajuary 27, 1959

£. R. Hafner, Executive Secratary

State Association of County Commissionars
P. 0., Box 773

Tallahassee, Florida

Dear Mr., Hafner;

This Is to acknowladge receipt of your letter of January

21, 1953, that sot out as follows:

“We would 1lke to have the statutory citations on the
following phases of legisliation in your state;

1. Information as legislation that has been
passed In your state in an sttempt to prohibit
tha sale of lands by metes and bounds. This,
of course, applies onl¥ to states which do not
angagn in the sale of land by such a method,
information as to whether your state has en-
acted legislation providing for paving assess-
ments upon ?roparty owners in areas outside
of municipalities,
3. Information on legislation regarding methods
of purchase of rights of way for road purposas
and other usaes."

2.

in reply thereto

i.

Metes and bounds descriptions are permissible in
lowa provided thoY describe parcels of land by
completsly inclosing sald parcels and from such
dascriptions they can be surveyed in accordance
with Chapter 355, Code 1958, ?ho.only, mitation
on 8 mates and bounds description Is where a
landowner wants to divide the property into three
or more parcels for the purpose of laying out a
town or city or making an addition thereto, or a
subdivision of a suburban area. Then conveyances
will be made according to description of parcels
of land in the addition or subdivision and not by
metes and bounds. sgoctfic reference i3 made to
Chapter 409, Code 1958, : '

57-1-6
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2.

3.

TWR s mmh5

January 27, 1959

There ars three main types of roads as classified

by the Cade of lowa, 1958, Thesa are: primary roads
as sot out in Chapter 313, secondary roads as set out
ln Chapter 309, and farm-to~market roads as set out

in Chepter 310. There Is no legislation providing for
paving assessments upon property owners along the
primary and farm~to-market roads. Generally speaking,
thera is a secondary road fund to provide paving aute«
side municipalities, howsver thare is a legisliative
provision to provide for secondary road assessment
districts in counties. The paving assessments con

be made upon the property owners In thosa districts
by the county board of supervisors. Spacific refar-
ance Is made to this in Sections 311.1 to 311.11 ,
inclusiva, Code 1958.

Legislation ragardlng methods of purchase of right
of way for roa rposes may be found in Chapters
471 and 472, inclusive, Code [958,

Very truly yours,

THEODOR W. REHMANN, Jr
Assistant Attorney General



\c::)

T?eoQamﬁo.“f‘mm. appeqls, Soint digtrigls = -
SCHOOLS: NTZﬁ?ﬁﬂﬂ“*ngﬁtﬁ7ﬂde+NF”ﬁ+5FﬁfCTS -- The joint

county boards cannot properly be made a party to an aggea]
from their decision rendered under Code section 275.16. Where
improperly named, interested local or county board should

intervené- (e B weﬁ&d&.) Uane ﬁi«m&dﬁ?%ﬁ !fﬁ?ﬁji“?*)
% | 2 591~ 7

January 27, 1959

James W. HcGrath
‘County Attorney
Reosauqua, Jowa

Dear Sir:

Receipt is aoknawledgéd of your letter of January 8
as foilows) o - _

¥} am the pressnt GQounty Attorney of Van Buren
County and the Gounty Superintéendent of 3chools has
asked for an opinion on the qusstian of who, if any-
one, by law is required to represent the dofnt County
Board of Education organized under provisions of
Section 275.16 i{n the 1958 Code.

The factual situation is thiss The Joint County
Boardte of Van Buren, Henry and Lee Counties are
involved in an appeal taken from their action now
pending in the District Court of vVan Buren County,
lowa, brought by areas within the proposed new school
diastrict which arcas are located withln Van Buren
County. Previous to my taking office January lst,
1959, | ropresented the appellants. The Joint bosrd,
in such procecdings es have already taken pldace, werse
represented by a member of the Henry Couniy Board

who is also an attorney. The prececding County
Attorney in Yan Buren County also attended but has
taken the posiiion ithat he was net appearing feor the
Joint board but only the Couniy Board, which as |

gee [t, is not a party.

My question boils down to one of whether or not the
Van Buren County Attorney must represent the joint
boards in this situation.? : :

A graat@deai ef confusion has attended the matter as to
who are gro/ﬁr parties in school reorﬁanizatian.appeala under
chaptar 75P¢f the Code. Obwiously the jeint boarde cannot
retain indepandent counsel as they have no funds. Neither
are they given statutory standing as a body vorporate or
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pelitic nor do they have the statutory power 1o sue or be
sued, Thoy are merely a temporary creature, a board of
arbitrators which "frets and struts its? bria} hour upon the
stage and then Js: heard no more%. Under chapter 275 and
spacifically ssction 275.16 their axclusive function appoars
to be to conduct hearings on petitions for joint diastricis

and render decisions based upon such hearings. When they

have rendered their decision their Tunction termivates.

in this respeat they differ from the board of o single County
acting upon a propesed distriet lying entirely within such
county. |f they dismise the petition there is nothing further
for them to do. If they enter am order fixing boundariea, all
further agte are performed by the County Superintendent with
whom the potition was originally filed. It is my [mpression
that the function of the joint county board is exelusively
quasi~judicial in nature and that {t is not properly a parily
in loterost when its decision is appesaled.

in schaol reorganization matlars thero are actually only
two claasses of real parties in interaest, f.e. the proponents
(petitioners) and apponants (objectors), Code section 275.16
expressly limits who may appanl from the decision of the joint

hoard, On1¥ ty boards of education and locsl school dig=-
tricts may iake asuch an ?ppaal‘ They act, however, in a -
PR ress at Q2 Rapac [+ ] € 1 30 sk b ia | : 2% 4} (] B

Wwhe are the nnI{ real pariies in interoste T s, lor example,
no previajon autharizing a t board to appenl from the deecision
r

of the state department. The right of appesl is Zurcly statu~

tory, [y Beard, 247 towa 743, 76 N.%., 24 2094 Signer
. ;i.{f v Crawford Co., ék? jowa 766, %6 N.W. 2d 213. As was
" said in 8 Everdi

ng aaae{ the reason for confining appeals
n representative cepacity is:

"The practical effest of permitting individuals to
appesal to the state depariment and then to the district
court . + . might result in placing upon the depart-
mont and the court the duty te sotila numerous {ndivi-
dual grievances over the establjshment of boundarias.
ke don't think the legislature jntended this . « . ¥

Singe the ri?ht of appesl has bean held to be pursly staty-
tory and no statute confare any such right on the Jjojnt board
at any level of appeal tz follows they a proporly named
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Bearing in mind that the onI{ real partias in interest in
a reorganization controversy are the petitioners and the objec~
tors and that naither can parfect an appeal in their own name

but must do so through their or board acting in 2
representative capacity, it follows that whers a county or

local board becomes an appellant in such capacity the only
proparly-named appellaa is the cauntg or local board whose

views coincide with those expressed by the Jjeint board in
reaching its decision. 1In other words; if the objectors pro-
vailed before the joint board, then:the aounty or local board
whose views more nearly coincide with those of the petiticners
are the only eligible appellants and the county or local board
whose views coincide with those of the objectors and the decision
r?ached by the jeint board are the only proper appellessi and
vigowversa. '

i would, therefore, advise you thatl, in m¥ opiniony you,
as County At{orney, are never under any obligation to repre~
sant the joint board for the reason that the joint board is
nevar properly a party to such appeal. Howevery if the county
‘board of education in your county is in sgrecment with the
result reached b{ the jeint bomrd it is proper for you to file
a petition of intervention on behalf of your own county board
as appellee. Similarly, the atiorney for any local schoel
distriet affected whose board's views coincide with the result
reached in the decisglon of the joini board or are adverse o
the contentions of appellants may intervéns as apgellea at the
direction of such board of directors. The joint board should
bve dropped as a party under the previsions of R.C.P. 27.

Very truly yours,

LEOGNARD €. ABELS
Assistant Attorney QGQeneral

LCAtkt



STATE DFFICERS ANL DEFARIMENTS: Emmplo)mens Salorily =
EMPLOMENT-SECURTTY-COMMSSION: A fa etermination made by
the Commission and a ruling issued thereon must be adhered to
and followaed by the Board of Control of State institutions

(Peath t Bd 4 CLoudind, 1f20/59) # 5F-1~ ¢

January 20, 1959

Board of Control of State Institutions
LOCAL

Atin: J. R. Hansen, Hembor

Dear Sfirs

This will scknowledge receipt of your letter pertaining
ta |PERS and FICA Deductions as follows:

“Enclosed with this message you will find & gopy of
our latter to lr. J. 0. Blodgett of the lowa Employ~
mont Security Commission, as well as a copy of thae
latter written to us by #r. Rilliam E, Campbell,
Assistant Businesa Hanager at Cherokes.

We believe that this mataerial will give you all the
facts upon which to base your atudy.

As suggested by Mr. Blodgett, {t may ba well for you
to got in toweh with Judge Don Allen, Chief of Legal
Services Division of the Jowa Employment Security
Commission.

in line with the thoughts expressed in our telephone
conversation with you - and again with Mr. Blodgett -
we have instructed the Buaineas Office at Cherokee to,
handla their December payrol]l in the same fashion as
thay have bean doing in the past and will not {asue
any new inatructions to them until you have had an
opportunity of studying this problem and making your
recommandations to us.

The lettor directed to the Mentel Health Instituta, Cherokes,
iowa, under dats of Novembsr 25, 1995, and ever the signature
of John D. Lukia, Accountant ¥, lows lgubllc Employees Ratire~
ment System, lowa Employment Sacurity Commission, ie as followa:

. "Refarance is made to your communication relating to
the subjeat matter. Study of ithe material submitted
seams not to disclose any substantial or meterial differ-
ence in facts betwaen the others you have listud and the

(Ga)w @
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instant cases of the Dra. Hanlon and #olyneux. With
racpact to each of thesese doctors, it was found that
they wers employees and not {ndependant coniracters
and tharefora subject to State and Federal restirament
taxes. This also holds true and applies to the others
simjilarly situated and who are listed in yours of
pugust 13, 1958,

This ruling applies to chaplins as well as dectors.

in each case, there ssems to bs a degree of direction
or control e} services performed, which is one of

the tests applied in determining status as independent
contractor or employas. Thore ?n no showinf that
termination of the arrangemant under which tha doctars
and chaplins garform searvices, by either party, would
reault in liability to the other.

it is held by this system on the basis of the foregoing,
that eesch of thesse individuals under consideration are
art~time apﬁaintive officials, aro employess of the
ental Health institute at Charokee, lowa, and sach is
subject to coverage undar IPER3 and Federal Social
Security."

Section 978. #1 (3) (b), Code 1958, provides:

"b. The termy; 'employeo', mdans any individual who
is in amployment as defined in this chapter, axcept

(1) Membars of the general assembly; alective offi~
cials in positions for which the compensation is on a
fos basisy olactive officials of townships, and elective
officials of other political subdivisions who are in
part-tims positions. -

{(2) Such persons who are members of any other ratire~
ment systom in the state which {s maintained in whale
or in part by the public contributions other than parsons
who are covered undar the provisions of chapter 97,
Cede 1950, as amended by the Fifty-fourth General Assembly
on June 33, 1953, undsr® the provisions of sections $7.50
to 9?¢53; in@lﬂ&:Vﬁ‘"

‘Sectien 978. 41 (2), Code 1958, defines smployment to meant
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W, . 4y any service perfarmed under an employer -
smployse ralationship under the provisions of this
chaptar.” '

The following provision is contained in Section 978. L2,
Code 19563

" . » The term ‘employsa' as used herein shall not
include any individual performing any service in
any calandar 3uartar in which the remunaration for
such gervice does nét aqual or exceed the sum of
two hundred dollars . . ¥

rdditionally, Saction 97B. 62, Code 1955, providas:

"Evary amplo¥ce accopting employmant or continuing
in samployment shall ae long as he continues ta be

a membar mnd has not become a mamber of anothar
retiremant systom in the ztate which i maintainaed

in whole or in part by public contributiona or pa¥~
menis be desmed to consent and agrea to any deductions
from his compensation roquired by this chapter and to
all other provisiens thoreof."

The lowa Employment Senurity Commission also has obligatory
dutiss within and undar Chapter 570, Code 1958, otherwisa known
as the Foderal 3ocial Security Ensbling Act. The tax imposed
under this chapter is to be collected by each smployer from

the employse by deducting the amount of ihe tax from wages as
and whean paid. Seetion %76.6, Code 1958,

&

A ruling, on tho basis of fact dotermination, has been made
by the lowa Employment Securiiy Commlsaion pertaining te VPERS
and FICA coverage of dogtors, dentists, chaplins, and others
at tho Hental Health Institute, Charokee, lows, and it is the
advica of this office that said ruling must be adhared 1o in
svary respsct and manner. ' ‘

Vary iruly yours,

CHP3kt CARL H, PESCH
cer J. s Blodgett, Chisf Assistant Attorney General
Retirement Dive

Don Allen, Chiaf
Lagal Services Divisien



SCHOOLS: Aggggignﬁg,gﬁnﬁ+ﬁi§r- Code sections 297.2 and 297.3 do
not limit nor do they apply to acceptance of the e _and occupanc
of fedarally-owned land by way of gift from the fegeral governmen¥
for a period of twenty years. What effect, if any, said sectiona
may have upon ths power to retain all of the land when fee title
paseses to the district at the end of the twenty years is purely
speculative and need not be datermined at this time. (fjelbe.
Paredo, Yhoracn,to bilys 1122/ 57) 5 57-0-7

. January 22, 1953

dr. Fobasrt D. Parkin
County Atiorney '
Fairfield, lowa

Peayr Sirs

- Receipt is acknowledged of yours of January 15 in which
you inqulire whether a communily achool distriet mag accapt,
by way of gift, land in excess of the amount apecified in
Code pections 297.2 and 297.3.

You aslse refer to Cods section 565.6 which authorizes
school disiricts to acaegi gifts with conditiona attachad.
Under the facts aset forth in your letier, the school cistrict
would inftially rscaive ihe beneficial use and occupancy of
21.56 acreg of land from the federal government and, if it
actuall{ used the land for schaol purposes far twenty yoears,
the furthar gift of the {eo title at the ond of the lwenty~

aar period. Aecording to tha Tacts set forth in your letisr,
ho school district would pay nothing in connection with the
initial gift of benaficial use of the land and would pay nothing
for the fee title when ultimataly conveyed.

Alse pertinent to your inquiry is Code ssction 27b.1
which, among other things, authorizes school districts to
"hald properiy”. Although the phraess, "fach scheel diztrict
now axiating" injects some ambiguity into tha provision, |t
appaara segtlon 275.27 by providing, "all provisions of the
faw applicable to common schools generally shall be applicable
to such (community) diastriets” tends to cure the embiguity
ingofar as community districta ara concerned,

Your question then, easentially is whether tho specific
screags limftations as to the amount of land a school district

may “take and held" as set forth in Code sactions 297.2 and
29;.3 precluda accoptance of a greatsr amount of land by way
of gift., 1%t is my imprassion that sections 297.2 and 297.3

are not in the siriot sense statutess of morimain, although

it is unquestionably true thet eech parcol of land removed

from taxation by a schec) diastrict diminishes the distriei's
tax base for purposes of ogeratinn of the schools and increases
the scheol tax burden on the remaining taxable land in the

59.71-9
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distrigt., This need not concarn us as the fuoderal government
has already removed the land in question from taxation,

Coda gesction 297.6 agpaura dirsctly relatoed to Ceds nec-
tions 257.2 snd 297.3. Tha latter seclions authorize, as
above statad tha taking and holding of a cartain numbar of
scres. Ths former muthorizes the acquisition theresf by con-
domnation. In othar words,; the sactlona, collectively, relate
to the acquisition of a sartain amount a} land by a certain
mathod and deo not neceasarily preclude acquisition of other
land by other mothoda, If any thors le. '

This proposition wae to some dogree discussed but not

definitaly decided by our Supreme Court in Zmith v. Harish,
226 towa 552 at page 5551

% . « » The only theory, upon whjch appellant
might now block the projsct, would have to be
botiomad on the premise tha{ the school district
had no title to any part of the 2%.21-acre tract
appellees are undertaking to imprave. The rscord
does not support appellant’s coatention.®

"Tha scheol district has general power to acquire
and hold property for (ts legitimats purpesss.

Sec. 4123 of tha Codo. (See. 274%.1, Code 195E.)
This statute would auythorlze the scghool district

to acquire resl estate for a school site. Inde-
&aqdani District v, Fagen, 9% lowa 676, 63 Y.¥,
+56. Code section 4361 (See. 297.3, Code 1%55.)
also authorizes a school distriets 1o take and hold
real estats for a achool site. The trial court
hald that the laiter section applies only to aequie
sition of title by condemnation. This tract was
was shown %o be scquired by purchase. The court
haid that title was qequired under suthority of
saction %123 of the Code and, therefore, that tho
limitations of soction 4361 did not apply. [t is
not necossary for us to decide that gquestien.®

ftven under appellant's theori ths achool districet
“had power to acquire two blocks and five agrees for
the school site. Uerse we to assume this, the fact
that the district acquired 29.1 agres would not
rander its title absolutely vold. 1t would only
be voidable a3 to the axcess o » . ™
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Relating ih@*fermgoing te your question, it appears that
since the ygs and occupangy of the land in quostion {3 all ihat
the school district would initially receive from the federal
Sovernment thare would Be no viclation af sections 297.2 or
297.3 far {re twanty~yoar period fTollowing the Initial gift.
when the twenty yoars havas slapsed and the school district
acquires title in fee slmple tho enly possible consequence,
wers sections 297.2 and 297.3 then held applicable would be
al worst, that the school distriet mi%ht ba compalled to sell
tha exeess. |in the meantime it is entirely possible the district
might find it necessary to congtruct addit¥ona1 schoolhouses
(note the limitation ia par schoolhouse rather than per district)
or the statutes may have ssen amended.

It 1a, thercforsy, my apinion that sections 297.2 and
297.3 do not prohibit the school district from accepting the
initial %ifi of twenty years usa of tha land and that the quas~

tion whothar they may retain 51l of the land whan ths title
finally vests nead nol goncarn us until the end of the twonty
yesrs.

very truly yours,

LEOKARZ €. ABELS

Assistant Attorney Qaneral
LCAzkE

cc: 2 Paul Johnston
Dept. Pub. Instr.



COURTS: Municipal Courts -- Question of establishment not
properly submitted at time and place of regular
€~ 7 school election held under Code Chapter 277.

(Uede. & Trdianddr, bnf»l&z Go.&lzé‘,-;/(@/g) # 5P/l O

January 6, 1959

Mr, Samual Q. Erhardt
Wag«!le Caunty Atterney
Ottunwey lowa

Daar Yr. Erhardts

Recaipt is acknewledged of your letier of Decembar 16
in which you inquire whether the queastion of astablishing e
municipal court in-a sity "“{ ba submitted at the regular
achdol elaction held in a school district whoee boundaries
approximate but cu not conform to the city limite. You
refer to saction 502.2, Code 1990, which provides such
q?asgionqﬁay be submitied at a "genaral, munpicipal, or npecial
slaction, .

Acearding to the stetutes and to prior opinions of
this offico & regular school slection js not within the
asaning of the phrase Ygeneral muniaigal or spacial elec~
~ tion," Accordin? {0 gode sectiona k9.1 and 49,2 (1) o

school elaection is not a general sleciion in the sense
that tarm la used in the atatutes. #&uordlng 1o section
h9e2 (2) a municipal elsction ia o city alaction; not a
aghou]l election., FReference te sections 277.1 and B77.2
raveals that the ragular aschool election ja distinguished
from a spacial election. : ‘

Binge a regular school election doas not fall within
ithe meaning of the terme "genaral,"” "muynicipaly" er "spieisl™
| am of the opinion that a pragasltlon ynder code section
602.2 may not properly be submitted In connection with a
regular school election held under code chapter 277, In
arriving at thie viewy, | om cognizant of the fact that
the laegislature has exprescly excepted school elestions in

57-1-/70
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the phraseology of section 49.1, to wit, Mexcept school
alections” and has provided in chapter 577 a separate and dis~
tinet procedure for cenducting school elections. This indicates
lagislative intent that scheol elections should be kept free

of all distractions or questions relating to matters other than
schoo)l mattars.

Very truly yours,

LEOMARD G. ABELS
Assistant Attorney General

kr



CouNTIES . Sheriff-

Ch. 338, Code 1958, respecting certaln powers of the sheriff is
limlted in its applicability to cities having a population In excess
of 80,000. The employment of cooks and other assistants, such as
jailer, etc. In other citles by the sheriff is not expressly pro-
vided for. The performance of such dutles is part of the duties of
the office, the performance of some of which fees may be charged.

t S %Mae—bt ty ] - f -
( Sthavaes ezuea, preeaty 'gg«&z [7/59) # &§G-1-11

Mr. Charles H. Scholz
Mahaska County Attorney
Oskaloosa, lowa

My dear Charlle:

~This will acknowledge receipt of yours of the 10th ult. in
which you submitted the following:

"Your opinlon on the following questions Is re-
quested. :

"], Does a Countz Sheriff have the power and
authority, under Section 238.4 of the 1958 Code
of lowa, or by virtue of any other statutory pro-
vision, to appoint a person to act as a Jaller

or so-called 'turnkey' for hls County Jall?

*2., Does a County Board of Supervisors have

any discretion in the matter of determining the
‘need' for a cook and other 'assistents!, includ-
ing a Jaller, appolnted by a County Sheriff under
the provislons of said Section 328.4, and if the
Board does not have such discretion, what author-
lt¥ does a Gounty Board of Supervisors have with
reference to the Erant!ng or withholding of ap-
proval of the cook and other asslstants, as ap-
pointed by the Sher!|ff under that statute?

n3, pPoes a Board of Supervisors have absolute

power to fix the amount of the salaries of a

cook and other assistants who have been appointed

by the Sheriff and approved by the Board unde

the provisions of Section 338.47 .
"You will note that Section 338.4 uses the term
‘assistants’ and does not specifically specify
that a Jailer or turnkey may be appointed by a

_County Sheriff, Also, | note that Attorney
General's opinlons lssued Interpreting Section
34h.1 of the Code, relating to the appointment

59-1-1
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of deputies or asslistants for certain county

officers, 1imit the authority of a Board of

Supervisors to withhold approval of appointe-

ments made, and seem to indicate that the Board

of Supervisors! power of approval Is limited to

a determination of the number of deputies or

asslstants.

“Your early reply to the questions propounded

will be apprecliated, since the problems in-

volved will probably arise in this county on

January 2, 1959, when a newly elacted Sherlff

of this county will take office."

In reply thereto | advise as follows,

1. Insofar as your questlons !, 2 and 3 are concerned, |
am of the opinlon that Chapter 338, including Sectlon 338.4, Code
of 1953, is not avallable to Mahaska County. By lts terms, this
Chapter Is applicable enly to counties having a populatlion in
excess of 80,000, See Chapter 133, Acts of the bith General
Assembly.

2. Insofar as a cook and other assistants, a jaller, etc.
are concerned, | am of the opinion that the Sheriff under his
authority can assign such dutles to deputles to be performed as
part of the duties of the Sheriff except such administration of
the jall and prisoners as would entitle him to fees therefor.

Very truly yours,

OSCAR STRAUSS :
First Asslstant Attorney General

0S :MKB



HEALTH: Chiropodist — Chiropodist is the only name for licensed foot-doctor recognized by the
Code of Iowa. (Abels to Reinheimer, Chir. Examiners, 1/5/59) #59-1-12

January 5, 1959

Claude Reinheimer, D.S.C. Secretary
214 Y2 First Avenue West
Newton, Iowa

Dear Sir:

Receipt is acknowledged of your letter of December 27 in which you submit the
following question:

Specifically, we request that you give us your official opinion as to
whether the Jowa law permits the use of the dual term of
Chiropody-Podiatry to designate our profession.

In answer to your question you are referred to Chapter 80, Acts of the 53" G.A., the titis
of which reads in pertinent part:

“An Act to amend Chapters one hundred forty-seven (147), one
hundred forty-eight (148), and one hundred fort-nine (149), Code
1946, relating to the practice of podiatry in the state of Iowa, to
change the name from podiatry to chiropody wherever the same
appears therein; and the name of practitioners from podiatrists to
chiropodists . . . (Emphasis supplied)

Since there has been no further change since the quoted Act, the answer to your question
is in the negative.

Very truly yours,

LEONARD C. ABELS
Assistant Attorney General



FLERTIONSE! lontest Court CRFTHELS wm .
District court judges appointed to serve on contest court involving
a State offlce are entitled to be pald from the State treasury under
such appointment for thelr travel and attendance in the sum o¥ .
$6.00 per day with such mlleaﬁe as Is allowed members of the General
Assembly as provided by §61.14, Code 1958, The actual hotel and
l1iving expense provided by §§605.2 anc 604,26, Code 1958, Is not

avallable to such judges. (STreuac B .»f—o,ouf,“ 2, , = v
- 9 January 5, 1959 44‘ s Qm?.; //5/5":?:)

Y EVEVK R

Mr. Glenn D, Sarsfield
- State Comptroller
Building:
Dear Sir: | _ ) .
This will acknowledge recelpt of yours of the 31st ult.
in which you submitted the following: "

ngection 605, and 605.2, Code of lowa, 1958,
read as follows: ‘

"1605.1 Salary of Judges., The salary of each
Jjudge of the district court shall be ten thousand
dollars per vyear, , :

"1605.2 Expensas, Where a judge of the district
or supreme court Is required, In the discharge

of his official duties, to leave the county of
his reslidence or Jeave the clty or town of his
residence to perform such dutles, he shall be
paid such actual and necessary hotel and living
expanses not to exceed the sum of nine dollars
per day and transportation expenses as shall be
Incurred,’

- uSaction 61,14, Code of lowa, 1958, reads as
follows: 3 -

"6l 14 Compensation of 'udges. The. judges
shall be entltled to recelve for thelr travel
and attendance the sum of six dollars each per
day, with such mileage as is allowed to members
of the general assembly, to be pald from the
state treasury.,' R

"} respectfully request an opinlon as to whether
.or not a district court judge, serving on the court
for the trial of contested state offices, as pro-
vided by Chapter 61, Code of lowa, 1958, is en-
titled to recelve the sum of six dollars ($6.00)
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per day, with such mileage as i3 allowed to

Thecate such actual and mecessary note) and o o"

dol 1aes (39.00) per day, ail of which would be

Section 605.1, Gode of lows, 19585 ©rov oo &Y

In reply thereto | advise as follows. | am of the opinion
that the sections exhibited in your letter, while bearing upon the
compensatlion, axpenses and mlleage of judges, are clearly not in
pari materia, On the other hand, ihe Legislature having provided
specifically for compensation and mileage'for the services of
Judges in the arbitration of contested elections, it has restricted
by this specific language such compensation and mlleage as the
only available compensatfon and mlleage for such service, |
thing the maxim “The expression of one thing Is Ehe exclusion of
another' applies here. Specific enumeration in the statute of
~ the compensation and mileage for Judges set forth lnASaétloh 61.14,
Code 1958, excludes those not mentioned fharaln. See State v,
Andrews, 167 lowa 273. Conflrmation of this conclusion Is found
in the fact that in the performance of dutles speclflcaf%y pro-
. vided to be performed by judges other than their ordinary statu-
tory duties, expense s provided to be pald in these slfuatlons.
First, that in cases involving removal from office in the provi-
sions of ChapteerG.Aegprgss provision is made by Sactléﬂ 66.25 for

- allowance to the judge and his official reporter for neéessary and
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actual expenses Incurred by reason of such hearing. Such sec-

tion specifically provides the following:

"Expense of ludge and reporter. A Judge who

15 required to preside at such hear{ng, outside
of his Jjudicial district, and the judge's officlal
reporter who Is requirad to report such hearing,
shall be allowed, from the state treasury, thelr
necessary and actual expenses lncurred by reason
of such hearing,"

And, second, where judges are involved iIn disbarment proceedings
specific provision Is made for the payment of thelr reasonable
expenses In attending such hearings. Section 610.35, 1958 Code,
provides the following: ,

HCosts and expenses. The court costs Incident

to such proceedings, and the reasonable expense

of sald judges In attending sald hearin?‘aftar

being approved by the supremeé court shall be paid
as court costs by the executive council.®

Third, where a Judge from one district Is assigned to
temporary service in another, his expenses are provided in Sec-
tion 604,26, as follows:

1]

S T SR

temporary character, in addition to his salary.®

By reason of the foregoing | advise you that | am of the
opinion (1) that Judges serving on the court for the trial of a
contested state office are entitled to the sum of $6.00 per day
with suth mileage as ls allowed to members of the General Assem-
bly to be pald from the State treasury in addition to their
statutory salarles, and, (2) that such judges so serving are

not entitled to the payment from the State treasury of actual



Mr. Glenn D, Sarsfield - b - January 5, 1959

and necessary hotel and living expenses provided by Sectlon 605.2,
Code 1958, or Section 604.26, Code 1958.

Very truly yours,

OSCAR STRAUSS
First Assistant Attorney General

0S:MKB



STATE OFFIQLRE AND DEFARTMENTS . ;‘i_&?éﬁ/#?‘;g&
roqrams —- Under code section 137 70 occasion €xists
o The @ppoint ment of Sfeemi assistant a“f?’arne}f; Gensrs/

- the purpose Of prepinag deﬁaffwzen‘fa! legislatiy®
fForo:imnI:S. (Cde b w, . Ben, Qowart,, 1/2/59)

January 8, 1959 HSG7-1-1¢

Mr. Frank W, Berlin, Director
lowa Aeronautics Commission
Des Moines 19, lowa

Dear Mr. Berlin:

Recelipt is acknowledged of your letter of January 7th
In which you state: '

"The lowa Aeronautics Commission In a meeting
held on January 2, 1959 directed me to submlit a
request for the appointment of Mr. Upton Kepford
of Waterloo as a Speclal Asslstant Attorney
General, for the purpose of reviewing the Code
of lowa as it affects avlation, and to submit

to the leglislature revislons, additlons, or
amendments to the existing Code as may be
deemed necessary. Mr. Kepford has had recent
experience with aviation law in lowa."

In response thereto | would advise that we are pleased
to note that the Aeronautics Commlssion is interested In review-
Ing the lowa aeronautics law in order to make it flt with avlia-
tion practlices and we tender to you the services of the regular
Assistant Attorney General, Leonard Abels, who has handled your
departmental assignment for three years, to assist you in this
study. The appointment of a Special Assistant Attorney General
for this purpose |s not required. ‘

Very truly yours,

NORMAN A. ERBE
Attorney General of lowa

NAE : MKB
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SCHOOLS: 55+g_9£~§1§g -- Code section 297.16 requires

appraisal only where adjoining owner and school corpora-

tion disagree on value of site. (1. to & Ra kel &mﬂgu@a‘%,
IE/57) # S5F-1- 15 - ’ /

January 5, 1359

Witllam ¢, Caklli}, Ccunty Attorney
Nag Maines Courtv, lowa

L032-9 Horth Main Street
Burlington, lowa

Doar Sir:

Racalpt Is acknowledged of your latter of December
31 as follows: :

As 2 resule of tha formetion of the aew Medlapolis
Community Schoal District on July |, 1958, there are
covaral sthonl sites which wit) bhecome vacant. The
Tounship Tryzteps, in seversal insrances, esire to
nurchase the schonl sitas and wvse thew for the pur-
negae contzined ir Chanter 2o,  Houveyer, in at
'nast twe cnces thare are oarucrg other (han the
Township Trustess or persors owniaw the adjacent
lard who desire to purchase the sites,

Wouls zau please advise me if ia vour opinion a
nomina! aprraisement under Chapter &97.16 could be
made which would permit the adjcining land owner to
purchase ths property at the appraised value and re-
sall to the Township Trustees, This would avold the
possibillity of some third party purchasing the pro-
perty at a figure higheyr than iis actual value,

In answer to your Inquiry you are refaerrad to the
eXpress !an?uago of section 297.16, concerning which you
inquire, which is:

“in case the school corporation and said owner of
the tract from which sald slfe was taksn 6o not
aqree as to the value of such site, the county
suparintendant ... shall ... appoint three dis-
Interestad voters of the county to appraise sald
slte.'* (Emphasis supplied)

Since nc d!sagreement between adjoining owner and
school corporation is stated {n the fact slituation described
I? your lstter, section 297.16 appears to have no applica-
tlon,

S7-/=/5
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Willlam S. Cahi}l “2e January 5, 1959

Irraspective of to whom the tract is sold by the
school corporation, it may only be sold for adequate
consldoration and not for merely nominal conslderation.

g;;ttan ve City of Des Moines, 247 lowa 326, 73 N.W.2d

Very truly vyours

LEOGNARD C. ABELS
Assistant Attorney General

LCAs b
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(S‘f’rwm‘fn ﬁ'rﬁécuj ﬁw,} //7/57) #HSG-/-14

Honorable Herschel C. Loveless
Governor of lowa
Bullding

My dear Governor:
This will acknowledge receipt of yours of the 6th Inst.
in which you submitted the following:

") respectfully request the opinlon of your office
on the following questions

C “May a member of the lowa Natural Resources Coun-
cil who has subsequently been elected to the of-
flce of State Senator, continue to hold his posi-
tion as a member of the Natural Resources Councl!?

"Your prompt attentlon to this request will be
appreclated."

In reply thereto | would advise as follows. Section
455A,.7, Code of 1958, provides with respect to the compensation
and expense of members of the lowa Natural Resources Council the
following:

"Compensation and expenses. Each member of

the councll not otherwi(se In the full-time
employment of any public body, shall recelve
the sum of twenty-five dollars for each da¥
actually and necessarlly employed in the dis-
charge of official duties provided such compen-
-satlon shall not exceed two thousand dollars for
any fiscal year, In addition to the compensa-
tion hereinbefore described, each member of the
council shall be entitled to recelve the amount
of his traveling and other necessary expenses

RSy



Hon. Herschel €. Loveless - 2 . January 7, 1959

actually incurred while engaged In the perform-

ance of any officlal dutlies, when 30 authorized

by the council. No member of the councl) shall

have any direct financlal interest In, or profit
by any of the operations of the counclli.,”

Such membars of the Council are officers within the defini-
tion thereaf In opinion of this Department appearing in the Report
for 1934 at page 203. The compensation provided by Sectlon 455A,7
. for such officers is obviously lucrative and holding such office
would disqualify a person from holding a seat in the General Assem-
bly under the provisions of Article 111, Section 22 of ﬁhe Coﬁstl-
tution, which provides as follows:

"Disquallflcation. Sec. 22, No person holding

any lucratlve offlce under the United States, or

this State, or any other power, shall be eligi-

ble to hold a seat In the General Assembly: but

offices In the militla, to which there Is attached

no annual salary, or the offica of Justice of the

peace, or postmaster whose compensation does not

exceed one hundred dollars per annum, or notary
publlic, shall not be deemed lucrative.'

} therefore answer your question that a membar of the lowa
Natural Resources Councl! subsequently alected to the offlce of
State Senator may not continue to hold such membership and at the
same time hold @ seat in the General Assembly,

With the renewal of my respect, | am

Very truly yours,

QSCAR STRAUSS
First Asslistant Attorney General

0S :MKB



SCHOOLS: Reorganization ~~ Effect of creation of new district
¢ -—————ypon teachars contracts under code section 275.33.

’(M "écfwm, ‘17&4, b. &2 1/7/57) #S8F-1=17

645

January 7, 1959 -

gr. A gltog Jensen
aylor County AT¥oPhaey
.Badfﬁrd;“T8W¥

Dear Mr. Jensani

" Receipt ls acknowludged of {cur letter of December 30
~in which you inquire what effect the cereation of a naw achool
district to becoma effeative July 1, 1959, will have upon
contraots with teachars made by dis{ricts which will cease
to exiast on that date.

Code section 275.33 purports to govern the matter, |t
provides as followss: .

"Contracts not affected. The tarma of
employment of superintendents, principals, and
teachars, for any current school ysar ghsll
not be a}foatad by the formation of ithe new
district.® o

The trouble with the quoted provision is the ambiguity
inhering in the phrase, "current school year." This ambiguity
is discuased &t length in a lettsar opinjon dated April 10,
1958, a cogy_of which is attached hereste and by reference
made s part ‘hereof, |

Bacause of the ambiguity inharing in section 275.33 by

reagon of ite fajlure. to fix a chrnnala?lcal referenas point

. with respect to the word ®"gurrent,” it i{s impossible to con-
clude with any degree of certainty whathear ®current" in the
- _?aet(%}fu&tion you describe means the schoal year 1958+53 or
.- the sthool year 1959-1960. 1In the sbsence of sectien 275.33

5‘?-/%/7'



Mr. A. Elton Jensen 2w January 7, 1959

it would seem that contracts made with the aold boards prior
to Julg 1, 1959, for the school {nar 1959-1960 would be veid
upon the creation of the new district on the grnoqdunt in

‘ 24t towa 919, 58 N. ¥. 2d 358, This would
seem in the pu ltc interest as it would preclude hostile
boards from hiring teachers jn wholesale lots for a term to
run entirely beyond the term of office of such boards.

Howsver, it is ordinarily presumed that the legislature
has some purpose in mind in adopting a statute. ¥We are,
therefore, forced to the conclusion that the legislature, in
adopting saction 275-3%, nust have intended soma result other
than that which would have obtained had it remained silent.

On this basis, | conclude that the phrase "current gchool year®
s used in the said statute means, in the situation you des~
eribe, tha achool year commencing July 1, 1959 and ending

June G} 1960. This leaves the new board somewhat st the

marc{ of the old boards for the said year but, as was said
in the decision of our Supreme Court in the cass of
2] Harberts v. Klemme Commun Seho platrict, 247 fowa

Gy 72 Ne W They are usually composed of

. . 20 512, 519,
parsons of integrity and high purpose.t

Very truly youra,

LEONARD C. ABELS .
Assistant Attorney Genaral

kr
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CONSERVAT | ON ! COMM 1S S4EN=w5E> Huntin icense . -
nchildren' as used In Sec, T10.17, Code of lowa, refers
to first degree descendants and therefore it is not
necessary for any son or daughter of an owner to obtain
a license In order to hunt on thelr -father's land.

( “%utlomn b Prrus, mz:-'w&,czz?.} 12/29/58 ) # 5P/ /8

December 29, 1958

Mr. Lcren N, Brown
County Attorney
Osage, lowa:

Dear Sir;

This will acknowledge your request for an opinion as
to whether or not under the provisions of sdc. 110.17, code of
1958, a son of the owner of Jand needs to procure a hunting
license to hunt on land owned by his father, when that son does
not live upon or occupy any portion of the land where he was
hunting.

That portlon of Sectlon 110,17, Code of 1958, which
is relevant, provides as follows: | ) ‘

"Owners or tenants of land, and thelr chlldren,

may hunt, fish, or trap upon such lands and may

shoot ground squirrel or woodchucks upon adjacent

roads wlthout securing a llcarnse so to do."

The sole problem then is whether the word “chlldren®
In thls section refers to minors or descendants of the first
degree,

There is an absence of authority in lowa on the
‘definition of the word “children" except in dealing with In-
heritance. However, In other Jur:sdtctfons this problem has

been met and a welldefined solution glven,

$B.1-/8



Mr. Loren N. Brown -2 - flec, 29, 1958

in Miller v. Finegan, 7 So 140, 26 Fla 29 in 1890, the
rule Is conclde}y stated:

nThe word 'children' when used lrrespective of

parentags, may denote that class of persons under

the age of twenty-one years &s distingulshed from

adults, but its ordlnary meaning with respect to

parentage is sons and daughters of whatever age."

Courts throughout the nation ars in harmony holding that
the common meaning of “child' is a descendant in the first degree
and it should be construed as such uniess its context evidences
a contrary intention, : |

Section 4.1 (2), Code of 1958, provides:

"Words and phrases shall be contrued according

to the context and the approved uwsage of the

language; but technical words and phrases, and

such others as may have acqulired a pecullar and

appropriate meaning in law, shall be construed

according to such meaning." . '

it 1s my opinion that the word *children* In Sac. 110,17,
Code of 1958, refers to first degree descendants and therefore (&
would not be necessary for any son or daughter of an owner of
tenant of land to obtain a license in order to hunt on their

father's land,
Yours truly,
JAMES H., GRITTONM

Assistant Attorney Generval
JHG: RHH: MMig '



BOARD~OF—CONTROUTOF ~STATE ~+NSTFI-TUT+ONS ,

STATE OFF | OERS AND DEPRETMENTS ! Lantral. Board- -
The authorization and approval of claims tor bz

purchase of all articles and supplies needed at

the institution under its control is not delegable

to a subordinate but must be exercised by the Board

of Control of State Institutions.

However, those duties going to mode and form may be
delegated to a subordinate, for example, the clerical work
to prepare that which is substance which the Board must approvi
and authorize. Ppecember 19, 1958

(Poced T BA:fWJ 12/19/58) & S/ - 19

Board of Control
of State Institutions
LOCAL

Attention: Esther Wright, Secretary.
Dear Mrs. Wright:

Thés will acknowledge receipt of your letter
set out as follows;

"The question has recently arisen in our
office relative to the legality of the approv-
Ing of clalms for merchandise purchased for
the institutions under the supervision of the
Board of Control.

vSection 8,1k, paragraph two, of the 1958 Code

of lowa, requires that all claims for merchandise
purchased by the institutions under the juris-
diction of the Board of Control of State In-
stitutions be "authorized by an officer or
offlicial body having legal authority to so
authorize", and Section 218,52 requires saild

Board to “"afford all reasonable opportunity

for competition” on these purchases. Section
218.56 permits the Board "from time to time

to adopt and make of record, rules and regulatlions
governing the purchase of ail articles and supplles
neaeded at the various institutions",

“we feel that this last Section of the Code;
namely 218,56, permits the Board to designate

bl such rules and regutations adopted by them,
the manner and form of such approval as required

YTV §



Bd. of Control -2 Dec. 19, 1958

in Section 8,14, paragraph two, so that this
particular action may be performed by a Board
Member or one of thelr subordinates as their
representative when so delegated by the Board.

"Will you please give us an opinion as to whether
or not all acts in the purchase of supplies for
institutions under their jurisdiction must be
performed by a Board Member ?ersonally or

whether Section 8.14 Is complied with éy assigning
certain regulated duties in connection with the
authorizing and buying of such supplies to a
subordinate employee under the watchful eyes

of the Board Members.”

Section 8.14 (2)._Code of lowa, 1958, provides

thats :

“The state comptroller before approving a claim
shall determines ~

w2, That the claim has been authorlzed by an
officar or officlal body having legal authority

to so authorize and that the fact of such authori-
zation has been certified to said comptroller by
such officer or officlal body." - ,

Ssection 218.52, Code of lowa, 1958, prévldes that;

“"The board shall, in the purchase of supplies,
afford all reasonable opportunity for competition,
and shall give preference to local dealers and
jowa producers when such can be done without

loss to the state.®

Section 218.56, Code of lowa, 1958, provides that:

“The board shall, from time to time, adopt and
make of record, rules and reguletions govern -
ing the purchase of all articies and suppllies
needed at the various instltutions, and the
form, verification, and audit of vouchers for
such purchases.”

The Board of Control of State Institutions is

" constituted under Section 217.1, 1958 Code of towa
which in pertinent part provides;



8d. of Control -3-  pec. 19, 1958

“The board of control of state institutions

shall be composed of three electors of the state,
* * % * | Each member shall deyote his
entire time to the duties of his office, * ¥ % & u

The Legislature has conferred upon the Board of
Control the power to enact rules and regulations, the
binding effect being derived from the senctionof the
Legls;z;ure itself. 42 Am, Jur,, Public Administrative
Law, .

Additionally in 42 Am. Jur., supra, §73, It is
stated:

"it is a general principle of law, expressed in
the maxim ‘delegatus non potast delegare', that

a delegated power may not be further delegated by
the person to whom such power is delegated.™

And in 73 C.J.8., Public Administrative Bodies
and Procedure, §57, it is stated:

"in general administrative officers and bodies

cannot &llenate, surrender, or abridge their

powers and duties, @nd they cannot legally confer

on their employees or others authority and funce

tions which under the law may be exercised only

by them or by other officers or tribunals., Ale o
though mere ministerial functions may be delegated, -
in the absence of permissive constitutional of :
statutory provision, administrative officers and
agencles cannot delegate to & subordinate or o
another powers and functions which are discretionary

or quasi+judicial in character, or which require

the exercise of judgment; and subordinate offiglals
have no power with respect to such dutles."

AuthOrlzin? a claim is an act Invelving discretion
and is not merely ministarial. Thus we come to the
primary guestlon;, Does Section 218.56, supra, permit

the board of control to delegate its discretion to a :
subordinate by the establlshment of rules and regulations
pertaining to the same? ‘

‘Your attentlion is agatﬂ‘diracted to the statutes,
specifically: Section 8.6 (10), 1958 Code of {owa,



Bd. of Control b ) Dec. 19, 1958

which provides in pertinent part as follows:

"Forr the purpose of performing the duties of the
comptroller provided in this chapter as applied
to the state board of control, tﬁe comptroller
shall assign an employee of his office to check
and audit all claims against the state board of
control before such claims are approved by the
board. * * * * . T {Underscoring

In view of the foregoing, you are, therefore,
advised as follows:

The power bestowed upon the Board of Control
of State Institutions to adopt and make of record
rules and regulations governlng the purchase of
articles and suppllies for the varlous Institutions
under {ts Jurisdiction and contrel and the form,
verification and audit of vouchers for such purchases
is a llmited power going only to the mode and form
and dot:td the substance. To hold otherwise would be
out of harmony and inconsistent with the legislative
expression of Intent prevalling in the sections of
the code heretofore referred to and set out in this
opinion.

1t Is therefore the opinion of this writer that:

1. The authorization of claims and the approval
of same Is not delegable to a subordinate but must be
exercised by the Board of Control of State Institutions.

2. Those dutles going to mode and form may, however,
be delegated to a subordinate, for example, the clerical
work entailed in the preparation of the vouchers and
claims, In other words, the mechanics of preparation of
that which the Board of Control, as a board, must approve
and authorize. L

Very truly yours,

CARL H. PESCH
Assistant Attorney General.

CHP:js
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CONSERVATIONS €OMMESSEOM - Disposal of equipment to be made pursuant to Section
19,23 witz the method and means of sale within the discretion of the Executive

Council, Wt Afo&;&xb’) Coviean, M&) ///3/-':7)'#&.7“/" -

Janusxry 13, 1959

Hy. Bruce F, Stfles, Director
State Conservation Commission
East Tth and Court Avenus
Des Moines O, Iows

Attention: MNr., H. W, Fread, Chief
Dear Sir:
Your letter of Decembar 2, 1958 is ss follows:

"In past years the State Conservation Commission hms held
an annual sale of surplus and worn-out equipment by sdver-
tiging the items to be sold and receiving sealed bids here
in the Central Office.

By disposing of our worn-out and surplus equipment in this
manner theye were times whon we received a fairly good price
for the items and othay timas it was preciicelly a give
avay.

We have had several discussions im the office gs to the
advisability of changing our method of disposing of this
equipment.

In the past all of this equipment, such as outboavd motors,
boats, chain saws, ete,, were brought into the State Fajr-
ggcund Building in Des Moines, where the jtems weye open
£¢F inspection for anyone imterested. By doing this we
incurred some expense in trsmaporting many of these items
from the far corners of the state to Des Noines.

Sometime turing the months of Januury or February 1959, we
would 1like to hold a public suction in a centrslly located
place in each of our three districts throughout the state,
We feel that through advertising and possibly the posting
of hend bills that by holding a public suction and have the
prospective buyers bid on the vsrious ftems the department
might resiize a better return on the dispossl of this equip-
mant.,

S5F-/-20



We are requesting an opinion from you as to whether there

is anything in the law which states that we cannot hold a

public auction for the purpose above described., Will you

plesase, st your esrlisst coanvenience, let us know if we

can hold a public auction legally.”

In reply thereto, I wish to advise you that after our sxamination
of the Code 1958, I find no authorization for the Congervation Commission
to dispose of the propexty outlimed im your letter. However, the digposal
of this property would be handled under the general statutes relaiing to
disposal of state property found in Section 19,23, Code 1958.

That Section reads as follows:

"19.23 Disposal of state property. Said council may dispose of

any personal property when the same shall, for any reason, be-

come unnecessaxy oy unfit for further use by the state.

The method and means of this sale would be within the discretion of
the Executive Council.

Yours truly,

JAMES H. GRITTON
Assistant Attornay General

JHG kt



STRTEQFFICERS AMUD DS EARTMEN TS Aountanc y Board - -

~ Disposal of records, Disposal of bank stgtements
and cancelled checks within discretion of the curator with the chairman of

the Board of Accountancy and Board of Trustees as provided for in Section
303.10, Code of 1958. :
January 13, 1959

(& ttow £ Nracn | B, deay., )i3)59) # 59/~ 2/

| ¥Mr. George H, Hansen, C.P.A.
Secretary-Treasurer
927 Davenport Bank Building
Davenpert, Iowa
Dear Sir:
Your lettsr of January 6 reeds ms follows;
"We will appreciate your advising us for how meny years
back we should keep old bank statements and cancelled
checks for the Iowa Board of Accountancy.
We will obtain proper 'disposal form' from the Iowa State
Departuent of History and Avchives and 1ist thereon the
contents we wish (and have permission) destroyed.”
I find no specific provision contained in Chapter 116 relating
to the disposal of the records of your department.
Pursuant to the provisions of Section 303.10, Code of 1936, the
matter of disposition of these records would be within the diseretion
of the curator after consultation with the chairman of the Board of

Accountancy, with the approval of the Board of Trustees as therain

provided,
Yours truly,
JAMES H. GRITTON
Assistant Attorney General
JHG1 kt
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CONSCRVATION;GGHNQSG&ON Transfer funds, Monies of the Fish and G ame

Protection Fund can not be transferred and
Division of Lands and Waters. ¢4§Z£f4 ";;iﬁé:r the operation of the
*) G‘*?’Mdrf &1,

January 13, 1959 73/ s7) 7’7 5‘? /~22.

Mr. C. M, Frudden

State Corservation Commissioney
Green, lows

Dear Sir:

On 8 recent visit to this office you inquired of General Erbe
whether the commission could take fish and geme money and use it for
the expensas of the Lands end Waters Division.

In reply thereto, I wish to advise you that Section 107.19,
Code of 1958 ip pertinent part provided as follows:

*107.19 Expenditures. All funds sccruing to the fish and

game protection fumd, except the soid equitable portion,

shall be expended aclsly in carrying on the ,activities
embraced in the division of fish snd game."

And in eddition thereto, Section 107,21 provides in pertiment

~ part gs follows:

"107,21 © 0 depgrtmont, The department of conser-
vation, heroin created shall consist of the following divie
slons:

1. A division of fish and game which shall include
matters relating to fish and fisheries, water-
fowl, gama, fur-bhearing and other suimals, birds,
ond othex wild life resources.

2. A diviston of lands and waters which shall include
matters relating to state waters, state parks,
forxests and forestry, and lskes and strosams, includ-
ing matters yelating to scenic, scientifio, histori-
cal, srchasclogical, and recreational matters.

CS??f—/-'JZJZ_



#r. C. B Frudden 2w

I g therefore, of the opinion that the fish and game protection
fund can be uaed only on activities embraced in the division of fish and
gome as get out in 107.21(L),

Yours truly,

JAMES H, GRITTON
Assistant Artorney General

JHG: kt



WELFARE! @auﬁ?‘y FeEl@ e
‘Applicant for poor rellef who is qualified as a poor person within

the terms of §252.1, Code 1958, is entitled to relief irrespective
of the cause of the Improvidence, including unemployment by reason

of the applicant being on strike.
determining whether the applicant is a statutory poor person.

January §, 1959

Fedu, Lertt bo. A2, YS/5T) # 59/ - 24

L{’.('rj ,

Mr. Martin D. Leir
Scott County Attorney
Davenport, lowa

Dear Sir:

mitted

Such fact may be an alement in

(tde %

This will acknowledge receipt of yours in which you sub-

the following:

“I find it necessary to request the apinlon of
your offlice with respect to the followlng problem
which has been presented to the Board of Super-
visors of thls county.

"The Board of Supervisors has been approached by
the representatives of the United Autc Workers
relative to the possibility of the County giving
assistance to their members who are currentlY
engaged In a strike against the Internationa
Harvester Company of Rock lsland, l1linols.

"The Board desires to know whether public funds
can be expended for the purpose of furnishing
relief to Individuals who actually have ]Jobs,
but are prevented from working because of the
decision of the Unlon to call 'a strike,

"As the matter Is of urgent concern to the Indl-
visuals affected, your early reply will be much
appreclated.”

In reply thereto | advise as follows. Poor relief is

‘bestowed under the provislons of Section 252.33, providing as

follows:

“Application for relief. The poor may make
application for rellef to a member of the board
of supervisors, or to the overseer of the poor,

59—/ 24



Mr, Martin D. Leir : -2 - January 5,

or to the trustees of the township where they
may be. If application be made to the township
trustees and they are satisfled that the appli-
cant 13 in such a state of want as requires re-
lief at the ?ubllc expense, they may afford such
temporary rellef, subject to the approval of the
board of supervisors, as the necessities of the
person require and shall report the case forth-
with to the board of supervisors, who may con-
tinue or deny relief, as they find cause."

1959

And who Is a poor person entitled to make such appHcétlon is

defined in Section 252,1, Code 1958, providing as follows:

"ipoor person' defined. The words 'poor' and
‘poor person' as used Iin this chapter shall be
construed to mean those who have no property,
exempt or otherwlse, and are unable, because of
ghysical or mental disabilities, to earn a living
y labor; but this section shall not be construed
to forbid aid to needy persons who have some
means, when the board shall be of opinion that
the same will be conducive to their welfare and
the best interests of the public.”

Clearly the cause of the Improvidence is nelither expressly

nor impliedly made a reason for denial of relief, and such ground

for refusal of relief has not been recognlized by the courts,
nificant statements of the rule follow.

In the case of Amherst v. Mollls, 9 N. H. 109, It Is

"The statute, relstive to the support and
maintenance of the poor, provides, that ‘when

- any person in any "“town In this state shall be
poor and unable to maintaln him “or herself,
such person shall bs relieved and maintained by
'the overseers of the poor of the town where such
person "shall happen to be.! There is no excep-
tion because the lnability may have arisen from
the improvidence of the party, or from any other
cause; and Imprisonment for debt certainly does
not furnish a reason why a person should not be
relieved, If poor and unable to maintaln him-

Sig-

stated:
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self. It Is true that, in such case, 50 long as
the imprisonment lasts, the pauper cannot be re-
moved; and the town whare he has his settlement
may thus be compelled to provide for his support
under more unfavorable circumstances than they
might do if they could make provision for his
support within their own ltimits., But this will
not warrant us in making an exception to the _
broad language of the statute, if the person thus
Imprisoned can beé regarded as a pauper.”

The case of St. Johnsbury &«. Waterfaord, 15. Vt, 699, states:

"3, We think the charge, in regard to Rowell's
ability to support his wife, correct, He had
effectually disposed of all his property; and the
movde was unimportaent, as 1t was binding upon him,
and upon all others, unless done to defeat their
rights, which it does not appear was attempted to
be shown In the present casae.

"4. The declarations of Rowell, the husband of
the pauper, were mere hearsay. :

"S5, As to the sums pald to Kirby, and at the Insane
asylum, they cannot be objected to, as they did not
Iincrease the expense of herimaintenance. And if the
expense had been positively increased, by sending

an insane pauper to the asylum, | have no doubt, It
would, under the present enlightened views, upon

the most judiclious and humane mode af treating such
cases, be consldered necessary expense of comfortable
support, | trust, indeed, the state Is not prepared
to establish a system of treatment of lInsane paupers,
which would be esteemed dls?racefull!n the case of
relatives of sufficlent ability. |

"6. The expense of clothing, destroyed by the

pauper, was not only necessary, but indispensable
to decency., This expense must be borne somewhere.
Of course it must come where the principal burden
of expense of maintenance falls,” :

Thé Supreme Judlcial Court of Maine, In Hutchlinson v;
Inhabitants of Carthage, 73 A. 826, stated:

‘nok k% |t {5 immaterial whether the person In
need Is brought into that condition by quarantine,
neglect of the board of health, or otherwise, in-
asmuch as it Is the fact of the situation, not the
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method of producing it, that requires the action
of the offlcers.”
in the case of Jown of New Hartford v. Town of Canaan,

52 Conn. 160, the Court said:

"There was another suggestion made during the
argument In behalf of the defendant which we can-
not accept, and that is, that want occasioned by
intemperance and improvidence does not create

such a necessity as calls for relief from the
town. Our laws for the relief of the poor, whether
considered In thelr letter or their spirit, take
no cognizance of the origin and causes of poverty,
but only of Its existence."

The Supreme Court of Missouri, In Jennings v. City of

St. Louls, et al, 58 8. W. 2d 979, 87 A. L. R. 369, stated:

"Taxes - for what purpose - unemployment relief,

"The ?ood of soclety demands that when a person
'is without means, and unable, on account of some
bodlly or mental infirmity, or other unavoldable
cause, to earn a livelihood,' he Is entitled to
be supported at the expense of the public. ‘It Is
immaterial how the alleged pauper s brought into
need, as it Is the fact of the situation and not
the method of praduc!n? it that Is Important.! 1So
the fact that a person's want s the resuylt of
gross intem?erance does ngt prevent him from
securing rellef as & pauper.' ‘An able-bodied man,
who can, if he chooses, obtain em?loyment which
will enable him to maintain himself and family,

but refuses to accegt employment, is not entltled
to public rellef, though rellef may be properly
extended to the wives and children of such men.'®

And the rule is stated in Vol. &1, page 693, Am. Jur. title
Poor and Poor Laws, as follows: ' o

"It Is inmaterial how the alleged pauper Is brought
into need, for It |s the fact of the slituation and
not the method or producing {t that is Important. So,
the fact that a person's want Is the result of gross
intemperance does not prevent him from securing re-
Vief as a pauper,® -
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And there |s reasonable implication that this is the rule
in lowa In the following statement from the case of Polk County v.
Owen, 187 lowa 220, 174 N. W. 99:

"The defendant Mrs. Robt. Owenwas asked whether
there had been any need of the son's making ap-
plicatlon for charity because of her refusal to
assist the son to all the necesslities of llife.
Objection that this was incompetent, Irrelevant,
and immatertal, and called for the conclusion

of the witness, was sustalned, We hold that

the questlion called for a nonpermissible conclu-
slon, and was an attempt to usurp the province
of the jury.® . ' SRR

A search of legal authorities discloses no precedent hold-
ing that a persen on strike under the conditions set forth In
your letter is a poor person entitled to pobr reliaf. In this
state of the law and in answer to your question, | therefore advise
that public funds can only be expended for relief to persons who

qualify under the provisions of Sec. 252,1, repeated here as

follows:

“ipoor parson' defined. The words ‘poor' and
'poor person' as used in thls chapter shall be
construed to mean those who have no property
exempt or atherwise, and are unable, becauyse of
physical or mental disabllitles, to earn a livin
by labor; but this section shali not be construe
to forbid aid to needy gersons who have some
means, when the board shall be of oplinlon that
the same will be conducive to their welfare and
the best Interests of the public.” :

as Chapter'252 and specific sections herain mentioned have heen

interpreted by'dgr Court, See Polk County v. Owen, 187 ilowa 220,

174 N. W. 99, and Hamllton County v, Hollis, 14l lowa 477, 119
N. W. 978.
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Whether unemployment rekultlng from a strike called by
a union is an element to be considered In determining whether the
applicant Is such a poor person as to fall within the terms of
the statute is a question of fact for determination by thg County

Board of Supervisors,

Very truly yours,

 NORMAN A, ERBE
Attorney General of lowa

NAE :MKB
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An edible frozen product resembling ice cream made exclusively
from vegetable oils is not an adulteration within the contemplation
of Section 190.5, and if not sold under the name of one of the
defined articles of food in Chapter 190 is saleable in Iowa if
not adulterated within the meaning of 190.3 but is labeled within

the provisions of Section 189,9, Code 1958, [W 73 fcj‘é’
Qq. Dty ://4/97 # 57-/-25 7’

January 19, 1959

Mr, L. B, Liddy, Chief

Dairy and Food Division

Iowa Department of Agriculture
LOCAL

Dear Mr, Liddy:
. We have yours of January 14 as follows:

“This department is in receipt of a letter of
inquiry from a major manufacturer of dairy
products requesting information as to the legality
of a frozen product in the semblance of ice cream
manufactured entirely from vegetable oils which
they expect to manufacture and offer for sale in
the State of Iowa,

"We direct your attention to Section 190.5 of the
1958 Code of Iowa which states as follows:

‘Adulteration with fats and oils. No milk,
cream, skimmed milk, buttermilk, condensed or
evaporated milk, powdered or desiccated milk,
condensed skimmed milk, ice cream, or any fluid
derivatives of any of them shall be made from
or have added thereto any fat or oil other than
milk fat, and no product so made or prepared shall

-, be sold, offered or exposed for sale, or possessed
~~ with the intent to sell, under any trade name or
. other designation of any kind.

"We would also like to call your attention to Section
190.8 of the 1958 Code which states as follows:

| | ;ﬁf /- 25’.
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'Sale by false name. No person shall offer or
expose for sale, sell, or deliver any article of food
which is defined in this chapter under any other name
than the one herein specified or offer or expose for
sale, sell, or deliver any article of food which is
not defined in this chapter under any other name than
its true name, trade nome, or trade-mark nmua, '

"Would you kindly advise us at your earliest possible

convenience 1f either of these Sections would, in your

estimation, preclude the manufacture and sale in the
 State of Yowa of a product mede in the semblence ot

ice cream from vegetable oil, x x x x.

In response thereto, I advise as follows. Since the faots
of your letter indicate that the frozen product to which you
refer, while resembling ice cream, does not contain any of the
milk products indicated in 190.5, Cede of 1958, we feel that
o could in no way be considered an sdulteration.

: Additiorally, since the product referred to is not one
"defined in this chapter" (that is, Chapter 190) and presumably
will be sold under its true name, trade name, or trade-mark
name, it is our opinion that the sams is not in violation

of Section 190.9‘either.

It would appaar that §£ the product mentioned is wholesome,
it meets the requirements of Section 191.1 and as a result
is marketable in Yowa, if 1t na-ts the laboling requirements
of Section 189.9. .

T;fi | Véry truly yours,

FREEMAN H, FORREST
- Assistant Attorney General

FEF:k»



Fuel tat= = C -
MOTOR VEH|CLESFEEESTR¥~r Persons licensed as distributors under
Division | of Chapter 324, Code 1958, are not subject to the
permit provisions contained in 88 324,52, 324.53. -
The test is not whether a truck is licensed (registered)
as an Jowa vehicle but rather whether the owners of said trucks
are distributors licensed under Dive | Chapter 324, Code 1958.

- (Pesoh t Qbrolamsen, St Duae, f26/57)
. S . jr[:r7.;53- /
, _:.‘”Jlnual"y 26' 1959 . . |

ot

’N. Le Abrahaméon
Treasurer of State
LOCAL

" Attention: Cherles R. Dayton,
, .Depity Treasurer

" Dear Sir:

h "This will acknowledge receipt of your ietter undar date
 of January 22, 1959, set out ae follows: ,

"An lowa licensed Distributor has requested en Inden~ .
tification Card to carry on his cab to permi{t him to
~come into the State with more than twenty gallons of

fuel. The question is,~=is it legal to grant the
fowa licensed Distribulor permissjon to enter the

State with more than twenty gallons of, fuel by per=

mitting him to purchass an ldentification Card or

in your opinion does the law require that he obtain a

Permit as defined under Division |1l of the Motor

Vehicle Fuel Tax Law. . " S

in your apinfon is it legal for all lowa licensed
trucks to be permitted to enter the State without

a Permit as defined under Division 1}l of the Motor
Vehicle Fuel Tax Law.® : . : - :

S;ction 324.52, Code 199G, providesi.

. WFuels importaed in sggg;¥ {%gkg of motor vehicles., |
- No person shall bring into this atate in the fuel
supply tanks of a motor vehicle, or any other cone-
tainer, regardless of whethar or not the supply
tanks are connocted to the motor of the vehicle,
any motor fuel or special fuel to be used in the
oparation of the vehicle in this state unless he
has paid or made arrsngements in advance with the
treasurer for paymant of lowa fusl taxes on the
gallonage coneumad in operating the vehicle in this
state} except that this division shall not apply to
a private passenger automobile.

<.
=0

e
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Any person who brings into the state in the fuel
supply tanks of a motor vehicle more than twenty
gallons of motor fuel or gpecial fuel in violation
of the provisions of“the preceding paragraph is
guilty of a misdemeanor and upon conviction shall
be fined not more than one hundred dollars or shall
~be imprisoned in the county jail not more than thirty
days." , _ S '

Section 324.53, Code 1958, provides:

. “Permit--Bond. The advance arrangements referred to

. in the preceding section shall include the procuring
.of o permit and may in the discretion of the treasurer
include the posting of a suitable indemnity bond in
a sum to be fixed by the treasurer to assure the
required reporting, tax payments and the keeping of
‘required records.

Permit may be obtained upon application to the treas-
- urer. The treasurer shall charge a fee of one dollar
for each permit Issued. The holder of.a permit under
this division shall have the privilege of bringing
into this state in the fuel supply tanks of moter
vehicles any amount of motor fuel or spacial fuel to
ba used in the operation of the vehicles and for
that privilege shall pay lowa motor fuel or 3pecial
fuel taxes. o

Each vehicle operated into or through lowa in inter-
state operations using motor fuel or special fuel
acquire in any other state shall carry in or on each
vehicle a duplicate or évidence of the permit required
in this section. A fee not to exceed twenty-five cents
shall be charged by the treasurar for each duplicate

or other evidence of permit issued by him."

Section 324.56, Code 1958, provides:

"Not aspplicable to distributors. The provisions of

- this division shall not apﬁly-to distributors licensed
under diviaion | of this chapter. Distributors so
licensed shall report and pay the tax on motor fuel

- and on special fuel consumed in gropclllng vehicles
on.the publie highways of this state as provided for
respactively in divisions | and {|." -

1
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As yéu are well aware, the foregoing code ssctions appear
within and under Division 111 of Chapter 324, Code 1958. Said
divislon is otherwise known as the Hinterstate Fual Use Tax
Law', :

in reply to your first question | would advise you as
follows. The permission for a distributor licensed under Divi=
sion | of Chapter 32%, Code 1958, to enter the state with more
than twenty gallons of motor fuel or special fuel in the fuel
suppli tanks of a motor vshicle, without prepayment of the tax
or making arrangements for payment thereof in advance, is
expressly granted by statute. Section 324.56, supra. The law
does not require that e distributor licensed under Division |

| - of Chapter 324, Code 19585 obtain a permit as defined and pro-

“vided for under Section 324.53, supra.

In reply to your second question | would advise you that
it is not a question of whethar the trucks are licensed
- (registered) in the State of lowa but rather, whother the
owners of said trucks are distributors licensed under Division |
of Chapter 324, Codae 1958. e :

Very.truiy yours,
CARL He. PESCH-

o Assistant Attorney General
CHPskt '” R



Member of County Conservation Board unauthorized to also be a
member of the State Conservation Commission. §111A.4(3), 1958
Code, makes these positions incompatible.

January 13, 1959

Mr, Martin D. Lelr
Scott County Attorney
Davenport, lowa

My dear Martin:

Referring to your oral request as to whether a member
of the County Conservation Board may also be a member of the
State Conservation Commission, | would advise you that in my
opinion occupancy of these two offices at the same time s un-
authorized. If such a situation existed the member of the
County Board when a member of the State Conservation Commis-
sion would be sitting In review of his own acts, Section
111A.4, subsectlion 3;. 1958 Code, providing as follows:

"The county conservatlon board shall file with

and obtain approval of the state conservation

commission on all proposals for acquisition of

land, and all general development plans and pro-

grams for the Improvement and maintenance there-

of before any such program |s executed.”
makes these positlions incompatible,

Very truly yours,

OSCAR STRAUSS
First Assistant Attorney General

0S:MKB



BANKS AND BANKING ! Franch fanksS-- Power o f

Supe”hf@'m’f”f To deny er grant Gppl1carions. (Stravss te
Nolan, 37 Sen., 2/24/59) 59-1-

February 24, 1959

Senator D. C. Nolan
Senate Chamber
Buililding

My dear Cliff:

Concerning yours of the 2ist inst. with respect to the
discretion, if any, possessed by the Superintendent of Banking
or the Bank Board in Issuing or denying applications for state
bank chapters if the app!!canfs have otherwise fully complied
with the statutory requirements, | would advise you informally
the following.

The 38th General Assembly, by Section | of Chapter 236,
expressly conferred such power on the Superintendent of Banking.
Upon his rejection of an application, zccording to the statute,
the applicants had the right to appeal to the Committee on Re-
trenchment and Reform, whose order was final and conclusive,
However, this section of Chapter 236 was provided not tc be in
force and effect after December 31, 1920. This statute was the
subject of an opinion of this Department appearing in the Report
for 1919-1920 at page 196, The headnote to the oplnion stated
this:

"The Superintendent of Banking is to determine

. whether a new bank is necessary or its officers
or stockholders proper persons to conduct a bank

under the provisions of chapter 236, acts of
38th General Assembly."

59-2-/
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The present power of the Superintendent of Banking over
banks and their organizations is provided in Section 524,1C, 1958
Code, which now provides as follows:

“Outles and powers. The superintendent of
banking shall bethe head of the banking de-
partment of lowa and shall have general con-
trol, supervision, and direction of all banks
end trust companies incorporated under the
laws of lowa, and shall be charged with the
execution of the laws of this state relating
to banks and banking. The organization and
reorganization of state and savings oanks and
trust companies shall be subject to the ap-
proval of the superintendent of banking.

"He shall have power to adopt and promulgate

such rules and reguiations as in his opinion

will be necessary to properly and effectively
carry out and enforce the provisions of this

section.” ‘.

This provicion for the Superintendent's approval of banking
arganizations is commented upon by a note appearing in Volume 33,
iowa Law Review, page 380, where it is stated:

"The licensing power of the department is de-
limited by & rather broad standard with respect
to credit unions and small loan companlies, and
certain findings must be made before the grant

or refusal of a license., But current statutes
provide merely that the licensing of state and
savings banks and cooperative banks 'shall be
subject to the spproval of the superintendent

of banking.' At one time such a provision was
seriously questlioned as an Invallid delegation .
of legislative power to an executive depart-
ment., However, the tendency has been to recog-
nize the need for ever greater administrative
discretion and power as the functions of govern-
ment have become more complex. lowa, in sustain-
ing broad grants of llcensing power, scems to
have been a leadar in recognlzirg this need.

The validity of preannounced principles,
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whether in the form of rules or administrative
standards, employed by the licensing officlal
himself to guide his determinations has been
denled in some jurisdictions as the exerclise of
a legislative function. lowa has tzken the
opposite view on thls question, and It should

be proper for the banking department, so long

as it acts within the confines of the broad
legislative delegation, to prescribe rules and
regulaticons by which all applications for certi-
ficates of authority to organize state or savings
banks shall be tested.

And see Noble v. English, 183 lowa 893, 167 N. W. 629. With respect

to the rule-making power provided in Section 524.10, it is stated
in Volume 33, lowa Law Review, page 379, the following:

"The broad power 2iven the department under |owa
Code §524,10 (1946) to issue rules of general
applicability and future effect does not appear
to have been extensively utilized, The only ap-
parent evidence of its exercise is a publication
of the department, lowa Department of Banking,
Rules of Sound Bankin? for lowa Chartered Banks
(1942). These 'rules' are not couched in manda-
tory terms. The foreword states: !The following
well-establishes Rules of Sound Banking are of-
fered as qulides to better management of lowa
banks. Full cooperation by voluntarily adopt-
ing them as sound workable suggestlons for suc-
cessful management Is expected.' (ltallcs sup-
plied.) 1If the rules are not followed, however,
the bank may be found to be ‘conducting its
business in an unsafe manner,! lowa Code

§528.29 (1946), which the superintendent shall
order stopped. If his demand is not complied
with, the result may be the closing and liquida-
tion of the bank. Id. §528.32.

And it is also observed with respect to that power on page 382 of
such annotations the following:

“"Such regqulations have been outlined in lowa
Department of Banking, Rules of Sound Banking
for lowa Chartered Banks 3-4 (1942). New bank
‘charters will be approved only 'after due con-
sideration of public necessity and convenience;
character and ability of proposed management;



Sznator D. C. Nolan -4 - February 24, 1959

potential earning power , . . and only when
capital structure is sufficient to qualify the
proposed bank for membership in the Federal De-
posit Insurance Corporation,' Vhether this
standard will be inflexibly followed is a ques-
tion admitting of some doubt in view of the in~
formal nature of this publication, "

It does not appear that this Cepartment has ever issued
an opinion addreszed to this particular question. | hope this
is helpful.

Very truly yours,

QSCAR STRAUSS
First Assistant Attorney General

05 :MKB



CONSTITOTIONAL LAW: Mopile food estiblishmends
A proposed bill (58 G. A., House File 142) adding "vehicles used for
delivering and selling foods directly to the consumer" as an additional
definition of "food establishment™ in Section 170.1 (6), does not

place such a burden upon interstate commerce as to render the dame

unconstitutional. (Forrfs‘f' to Da}/lf’, S+, f?e'p') oZ/.Z ﬁ'//.‘)?) # 5T

February 24, 1959

Representative Donald V, Doyle
Bouse of Reprosentatives
LOCAL

Dear Sir:

I am in receipt of your inquiry concerning House File 142 as
follows:

"1 am on the sub-committee of Hougse File 142; enclosed
hexowrith §s a copy of said bill, On Section one of sald
bill provides a liconse or vehicles is clearly referred to
as direet selling and in many cases it will fall undey the
direct provisions of the Interstate Commerce,

“I understand the United States Supreme Court and

higher State Courts have repeatedly decided that no

state or city has the right to colleot license fees

from any person engaged in divect selling under the pro-
visios of Interstate Commerce, (Real Silk Hosiery Hills
vg., City of Portland 260 U,S, 325, Drennan vs., Titusville
153 U, 5. 289, Robhins vs. Taxing Diatriect 120 U, S, 409,
gggfek vs. Pa, 203 U,S, 507, Crenshim ws, Arkansas 227 U,S.

"I would Tpreciate an Attorney General's opinion cn
Section one of Kouse File 142,"

In response thoreto, I would advise that, as your letter points
out, the general rule is that any burden placed upon goods in inter-
state commerce by a state statute intexferxes with the free flow of
commerce so &8 to vender the same invalid,

57-2- A
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0f equal recognition is the rule that if a statute cen fairly
be colled an exercise of the police power upon & subject whieh the
states have the right to legisiate, the fact that it puts a limitation
on what i3 otherwise interstate commerce does not necessarfly render
:xtm nwagid. (See 11 Am, Jur. page 1003 and numsrous cases cited
reat).

The proposed legislation would amend chapter 170 of the 1958 Code
of lowa,  This chapter concerns §tself with hotels, restaurants, and food
establistments and is clearly concerned with a topic which generully may
be the subject of state police power regulation,

Hore particularly, the bill provides that “wvehicles used for
delivering and selling foods directly to the consumer, or vehicles
displaying and selling food for delivery at a future date shall be
fncludad in the definition of "food establishment” Section 1TQX (6),
and as such require licensing,

You ask whethor or not this would constitute a burden upon intex-
statc commercoe so as o make such 3 provision invalid,

Since tae Beal 511k Hosiory Hills case, cited in your letter,
dromatic changes liave taken place in leading court decisions concern-
ing state regulation of interstate commarce, These ave well sumarized
in ;ﬁlmwnt case of Xeyers v, Matthews, 71 N, W, 2d 368 at 373, 4
as ows: ’

"It 15 to be noted that, with the development of
the lav, in determining questions gsrisiag under the
Constitution as to the sgbores in which the police powor
of the states and foderal governmont are permitted to

rate, the courts have been more and more mindful of

possible disturbance of the mixed and complicated

balance of our political system and the dangers of
removing a protective authority too far from the locality
peeding protection, The move recent cases of the U.S,
Supremw Court have abandoned the rule seemingly imposed
by earlier cases, requiring states to maintain a
“hamds off™ policy with respect to attempted state
regulation if it even 50 much a3 touched interstate
camerce, The more recent cases adopt the rule that
in tho ahsence of discrimination or undue burden
resulting from state regulation, where Congress has
not already legislated, & state may exact licenges
and reasonshle fees as well as conformance with
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provisions designed to assure the responsibility of
out-of-state concerns and their iategrity in dealing with
the residents of the state, oven where such conceras sre
engaged in iaterstate comwrce, A case in point is Di
Santo v, Comnomvealth of Peansylvania, 1927, 273 U.5. 34,
47 8, Ct, 2607, T1 L, Ed, 524, formerly relied on by
interstate comwerce businasses in claiming imunity from
state regulation, Lut sisce overruled with the result
that 4t 1s no longer contyolling guthority:

*The Jdocision in the Di Santo case
was a deperture from this principle which
has been recogn§zed since Cooley v, Board
of Port Wardens (12 Now, 299, 13 L, Ed,
996), supra, It cammot be reconciled with
latar decisions of this Court which have
1iketrise recognized and applied the prin-
eiple, and it ecan mo longer be vegavded
as controlling authority,® Pewple of
State of Lalifornia v, Thompson, supra,
g;i U. 5. at page 116, 61 S, ©t, at page

"In holding as {t did in the present case, the

trigi court agpareatly followed the sow disearded
strine of the oarlier cases that if a persen or -

corporation was en in interstate commerce,
that fact of itsell renderad such person or sorporation
irmune from state regulation, In its decision it velied
mavilg ugon Real 84lk Hasierz M¥ills w, City of Portland,
23 4,5, 325, 45 3. Ct, 525, 09 L, Ed. 902 and Momphis
Stesn Laundry Cleaner, Ine., v. Stone, 1952, 342 U, S.
289, 72 5, Ct. 424, 96 L, Ed, 4%; and eited the so-
called *drurmer cases.! These cases are clearly
distinguishiable fron the present case, hecause the
holding of unconstitutionality of attempted stste regu-~
latfon in such cases was based upon diserimingtion aund
undue burden, In the Real 511k Hosiery case, it was
not a state statute but 8 city ordinance which was in-
volvad, Manifestly if every muniecipality in the state
were allowed to exact a license, then the total sum
of such liconses could prove so prohfbitive as to put
an undue burden upon interstate commerce and impede
its free flom," ’ :



Represanta&ivé Donald ¥, Doyle ~4- February 24, 1959

Additionally, it appears that a state may require a license, and
the payment of tax therefor, from hawiers, peddlers, agents, and other
persons selling goods which are within the state at the time of the
sale although such licensees bring their feod in from anctier state or
buy from, or act in behalf of, nounresident manufacturers, Uaskey
Baking Company v, Commomwealth of Virginia, 61 S, Ct, 881, 313 ﬂ% S,
117, 05 Lawyers tdition 1223, Under the provisions of Section 170,5 (6),
the license required for food establisiments is taxed in the amount of
$3.00, Returning to the Meyers case, cited supra, we find this language
on page 371 therein, "It is obvious that an annual license fes of $2,00
is not a tax, a3 it barely covers the administrative costs of issuing
such licenses,”

In expanding on the doctrine of the Caskey case, the Virginia
gupgeme Cogit of Appeals said in Thompson v, County Bozxd, %0 S, E
d 810 at

"Little need be said of appellant's first coatention, -
It is true that the tramsportatioa of its products and
commodities across the State line to {111 aerders previ-
ously taken 1s intorstate commerce which the county may
not lawfully tax under Article I, Sec, 8, of the Federal
Constitution, Nippert v, City of Richmond, 327 0,5, 416,
66 s, Ct, 386, 90 L, Ed, T60, 162 A.L.R, 044, and cases
thexre cited, DBut thot is not the activity which is taxed
under the provisions of the ordinance, As applied to
appellant, the ordinance levies taxes on i for the
privilege of selling or peddling its products from its
trucks ia Arlington county. Such sales are purely local
in chavacter, They are consummated in the county after
the commodities have been brought there, It has long
been sottled by the decisions of the Supreme Court that
such a statute imposes oo forbidden burden on interstate
comerce, Caskey Baking Co, v, Commomvealtk of Virginia,
313 4,5, 117, 119, O} S, Ct, 8O, €5 L, Ed, 1223, and
cases there cof ited, The fact that a part of appellant'*
activities 1s interstate comrerce which may not be taxed
locally does not mean that its purely local asctivities
may not be taxed loeally,”

See also Memphis Steam Laundry v, Stone, 96 L. Ed, at 440, note
12. and the annotation in 97 L, Ed. at 573 quoted in part as follows:



Representative Donald V, Doyle -5 February 24, 1959

“theye exists no infallible rule of thumb for ascertaining
the validity of a state taxing measure affecting motor ve-
hicles as such moasure relates to the constitutional bar
against atate interfarence with interstate commerce, This
i3 not to say that there are no well-defined principles
which are applicable in any caso; it 1s clear, for example,
that a stute tax affecting motor vebicles camnot siand 1f
it obstructs, or discriminates aguinst, or places an unduly
keavy burden upou, interstate cormerce,

"On the other hand, it is equally clear that a state
or local tax affecting vehicles mnving ia intorstate
comerce 1s not per se invalid,X X X,

Whether or not the license imposed by the proposed statute is an
exsreise of the police power 80 as to he exempt from the restriction
of the interstate commerce clause of the federal constitution, or,
whether the license is wercly a privilege to solicit food salss by
vehicle, that is, whether it falls undey tho Thompson-Caskey doctrine
is allowing licensing au activity, which is purely local iu character,
irrespective of the overall interstate nature of the transaction, this
offico does not decide,

But irvespective of which catagory it falls into, it would not
- aggear to constitute a burden on intorstate commerce $o as to ronder
the proposal unconstitutional,

Very truly yours, .

FREE¥AN H, FCLRREST
Agsistant Attorney General

FHF :kx
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1) Where a vacancy occurs in the Senate membership of the Budget and
Financial Control Committee it is the duty of the President of the
Senate to fill the vacancy and pursuant to a legal presumption that ..
the duty has been performed, one approved for a full tgﬁmﬁonAthe“{}imﬂg
Committee which office did not exist will be teemed—to be appointed !
to fill the unexpired term due to the vacancy; 2) which is the
majority or minority party as mentioned in §2.41, Code 1958, is
determined by the composition of the several bodies of the Gen. Assembl

February 23, 1359 (Erbe and Stravss te
MeManus, L. Cov.y 2/23/59) 1t 57-2- 3

Hon. Edward J. McManus
Lizutenant Governor
Building

Dear Mr. McManus:
Tais will acknowledge receipt of yours of the 16ih inst.
in which you submitted the following:

“Section 2.41, Code 1958, provides in part as
follows:

12,41 Committee created. There is hereby created
a committee to be known as the budget and financial
control committee, which shall have ten members,
Five of said members shall be members of the house
or representatives and agpointed by the speaker;
three of these members shall be from the majority
arty and two from the minority party.. Five o
gaild members shall be members of the senate and
appointed by the president of the senate; three
of which shall be from the majority party and twc
from the minority party; % tai!cs mine)

"Section 2.42, Code 1953, provides in part as
follows:

"iThe terms of office for the committee members
shall be four years beginning February 1 after

the convening of the general assembly in regular
session, AnY vacancies occurring on the committee
shall be filled by appointment for the unexpired
term made in the same manner as original appoint-
ments. A vacancy shall exist whenever a committes

member ceases to be a member of the general assem-
bly.! * ® %

- "In the 1955 Session of the Legislature (56th General
Assembly) the President of the Senate appointed S na-

G 7 -2



Hon, Edward J. McManus -2 - February 23, 1359

tors Washburn (R), Byers (R) and Burton (D) to
regular four year terms. Senator Washburn was not
a member of the 57th General Assembly which con-
vened in January of 1957 and consequently a vacan-
cy existed for his unexpired term. At 1957 Senate
Journal Page 1194 is the notatlon that President
Nicholas appointed for reqular terms Senator Putney
{R), Scott (R) and Gillespie (D) without other-
wise qualifying the appointments.

"At 1959 Senate Journal Page 55 the official can-
vass of the total vote cast for Governor at the
election held November 4, 1958 showed that Hersche)
€. Loveless (D) received 465,024 votes and that
William G. Murray (R) received 394,071 votes. On
Thursday, February 12, 1959, Mr. L. L. Jurgemeyer,
lowa State Chairman of the Republican Party, de-
clared 'The Republican Party in lowa now is the
minority party after two decades of political
domination in the State,'

“In view of the fcregoidg, | respectfully request
your opinion on the following two questions:

"1, Which of the two Republican Senators appointed
to the Budget and Financial Control! {ommittee b
Lieutenant Governor Nicholas in the 57th Ganera
Assembly was aﬁpointed to fill the unexpired term
of Senator Washburn?

"2. For the purpose of the President of the Senatels

appointments to the Budget and Financlal Control

Committee in the 58th General Assembly as provided

in Section 2.41, Code 1958, do the words '‘majority

party! in said section mean democratic party or ree

publican party?*

In reply thereto we advise as Follows.,

1. The record of appointments to the Budget and Flnancial
Control Committee under the authority of Sections 2.41 and 2.42,
Code of 1958, from the Senate Journal shows the following:

Senate Journal, S4th G. A., 1951, page 1216:



s

Hon. Edward J. McManus -

An
t

February 23, 1959

"in accordance with Scnate File |, President
Nicholas announced the following S nators as
members of the budget and financial committee:
Senators Wnutson, Fishbaugh and lolburn for the
four year terms and Senators 0'Malley and
Augustine for the two year terms."

Senate Journal, &4th G. A., 1953, page 1292:

"President Eithon announced the appointment of
the following Senators on the part of the Zenate
on the budget and financial control committee,
Senator Prentis to TFill the unexpired term
caused by the resignation of Senator isnbaugh,
Senator Lynes and Senator J'Malley.*

Sanate Journal, 56th G. A., 1855, page 1205:

"Eresident Elthon, in accordance with Section
2.41, Code 1254, eznnounced the appsintment of the
fellowing an the part of the Senate, on the

budget ana financial control committee for regu-
far terms: Senators Washburn, Byer:z, and Burton.”

Senate Journsit, 57th G. A., 1957, page ilSQ;

"President Nicholas, in accordance with Section
2.4, Code 1954, znnounced the sppcintment of

the following on the part of the Senate, on the
budget and financlal control committee for regu-
lar terms: Senators Putney, Scott & Gillespie.®

. It appear: from this record that on January i, 1957, there

was & vacancy in the Committee on the part of the Senate appointees

due to the fact that Senator Washburn was not a member of the 5jth
Ganeral Assembly and an appointment was authorized to fill his
unexpired term. |t appears also thet on February st of that
year there were two appointments to be made for the full term.
it is therefore clear that the appointment of three members of
the Senate to the Committee for three full terms exceeded the
power of the Lt. Governor in that there were only two full term
offices to be filled. Sec. 2.42 provides that any vacancies

scearring on the Conmittee chell be filled Ly appointment for the



Hon. Edward J. McManus -4 - February 25, 195y

unexpired term made in the same manner as original appointments.
It was the duty of the President of the Sznate to fill this vacancy
and there is a legal presumbtion that the presiding officer of the
Senate has performed this duty. Pursuing this legal presumption,
it would appear that as between filling tha office of the full
term and the vacant office, that the Senator first named was in-
tended to be appointed to fill the vacancy for the unexpired term.
This presumption Is paralleled by the record shown in the Senate
Journal for the 45th General Assembly 6n page 1292, heretofore
qébted. showing an appointment of Senator Pfentis for an unsxpired
t;;m and appointaent of two Senators for Full terms. In that view
on the basis of the Senate Journal of the 57th General Assembly

an page 1194, Senator Putney would occupy the office for tha
unexpired term of Senator Washburn.

2. Insofar as your quéstlon #2 is concerned, it i3 ciear
that the statement quoted by you of Mr. L. L. Jurgemeyer, towa
State Chairman of the Republican Party, is a voluntary view by
a private citizen who happens to be a party official. & party
official is not a public of ficer and in making thls statement in
- the performance of his other duties was not performing any
statutory duty and has no bearing upon the situation. However,
the General Assembly ltself and its two constituent bodias have
"by legislative action defined the meaning of maiurlty party as

contained in Sec. 2,41, Code 1958. In making up committaes in



Hon. Edward J. McManus -5 - february 27, 1959

both branches of the Assembly each has acted and made of vecord
that the majority party in both the Senate and House is the

{ epublican Party. It would seem anomalous to impute to the
Leglslature or elther nouse thereof ény intent to define the
major ity party and the minority party upon the voluntary statement
of a private citizen holding a party offica. If such a voluntaery
statement were to control these party appointments the question is
presented as to how the division between ths majority and minority
parties was or coculd have been previously destarmined.

Yery truly yours,

NORMAN A, ERBE -
Attorney General of lowa

OSCAR STRAUSS
First Assistant Attorney General

NAE 1 0S 1 MKB



Emergenty VEhigles --
MOTOR VEHICLES G2 & - SY=ERPEIEST A driver
of an authorized emergency vehicle assumes a special privilege
when such vehicle is operated in the immediate pursuit of an

actual violator of the law. (Pesch to Timmons, Ass't Dopuas

February 20, 1959

Mr. William E. Timmons '
Assistant Dubuque County Attorney
701 Bank and Insurance Building
Dubuque, lowa

Dear Sir:

Your request by telephone on February 18, 1959, for an
opinion from this office relative to a certain legal problem,
is as followss

"\ city police officer, driving a city police squad
car and en%aged in immediate pursuit of an actual
violator of the law collided with an on-coming vehicle.
While thus engaged the officer was sounding signal

by siren and the red light mounted on said squad car
was flashing. The question does not go to civil
liability, but rather as to whether criminal charges
will lie against the driver of the city police squad
car. The aforesaid collision ocourred when said
squad car attempted to pass another vehicle, and both
vehicles (the squad car and the on-coming vehicle)
wore speeding.”

Section 321.1 (26), Code 1958, defines authorized emer-
gency vehicle to mean:

" % * yohicles of the fire department, police vehicles,
ambulances and emergency vehicles owned by the United
States, this state or any subdivision of this state

or any municipality therein, and such privately owned

ambulances, rescue or disaster vehicles as are desig-
nated or authorized by the commissioner." (Emphasis added).

in reply to your question{ as submjtted | advise you as
h

follows. | am of the opinion that the answer therets is found
in the provisions contained in Section 321.232, Code 1958:

57-2-5



Mr. William E. Timmons -2~ February 20, 1959

"No driver of any authorized emergency vehicle shall
assuma any sEecial privilege under this chapter except
i is operated in response to an emer-

when such vehicle
gency call or in_the ;m%egggie pursuit of an gciugi
or suspected violator of the law."™ (Emphasis added).

Very truly yours,

CARL H. PESCH
Assistant Attorney General

CHP:kt



O
SCHOOLS: Federg tutes - Application tz Public Law b5

Chapter 836. ( Rehwanw o Davis, DeF‘f. T b. Ins(‘r;) ,‘Z;/.N/ﬁa ?:.)
#s59-2-4¢

February 20, 1959

Mr. Josaph §. Davis

Legal Adviser

Department of Public instruction
L. OCAL

Jear dr. Davis:

Reference is made to your letter of February 17 that
sats out the following:

"ie have had many requests pertaining to the nature
and content of public law 85-863 enclosed hereain.

Specifically, we would like to know:

l. 13 thie law and the reporting form encloscd
applicable to Iowa schools?

2. If so, to what schools does it pertain?®
In reply thereto!
In answering your first quesiion your attention is directed
to Section % subsection (b) of public law 85 Chapter 836, 72
stat 997 which provides to wit: :

"{b) This Act shall not apply to an enmployes welfare
ov pension bsnafit plan if --

(1) such plan is administered by the Federal Govern-
ment or by the government of a State, by a ggl{&igg]
gg%digiﬁlgn of a State, or by an agency or instrument-
ality of any of the foregoingj" (Emphasis ours)

The answer to the first question makes the answer to the
second question unnecessary.

Yours very truly,

THEODOR %. REHMANN, JR.
Assistant Attorney General

TuRskt
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sablay 3o Cutsre P areers of 'mri a f,a‘m;.&wa I fowa re suuject £ use Lo,

(Brinxmar, to C(m_»'ﬂ"‘*’«)‘\"U’*’iJ >1) Tax.Comm,, 1//"‘5/5‘?}
# 57-2-7

oty fﬁi‘j}.“‘? L

wr. . L. Sunnloghan
Glesctor

Jakes & Uae Tax Jivislon
mwa Stita T Sonmission
.ocal

e s, Lumsiasisa

Thiz Is to achnowizoge receld of your hettar of Juoamber 25, 1990,
in which you resuest the opintan of this oliloe a3 to whether saies by a wub=of- |
state selfer who soils Future Faroers ol Adcerios suppiles, sueh s jeskaly, |
Jewalry, statiun sdrhers, Sad motsl ldenbilivakion signs b Fubure Famers o
Laorica shaglers W Jows, ara subjedt to fows use taxt, The Weas ara pwshanss
gither md of ihe chapter™s own Funds o out of the high schoeol activily fund.

T thoortes may be advancas in favor of examption this ki of
Srapsastion froos the impesitian of the lowa use tax 140 That the Inmeosidion of
fhe tax §u prohibited Dy U Uomstildion of the U, . o by e of Dongresy.
{2} That the sals i3 Lo & political subdivislon of a G evying or & Lax ganbifving
bl

The Bilowing srovisions of e Sede oF wn (19000 @e gortinest g0 yomr
(EFORTT T S

' 425.4 Exemptions. The use in this state of the folowing

tangible personal proparty 13 bereby specifically exempted from the
bax dmpoago by this chapter:

5%7-2-17
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e E

5. Tangible gersonai progenty, the gross rasaigs from

the gale of which am exemtod froq the ratall sales tax by the
toems of sectlun 422,45,

"HAZ. 4% Lxemptions. Therz are hereby spesificaliy
axemptad fram the srovizions of this divisien and frum the
comgpndation of the anount of tax tepesed by i, the followiag:

“L. The gross recedpts Boo sales of tangible personal
araparty which this state Us prohibited feoa taxing under the
constitution ov iann of the United Hiates or under the constitu-
ton of this statn.

RN
T8, The gress recelpls of all sales of yoods, wares

or morshandise veed for public purposces to vy tax certifying

ur taw tavying body of the state of luwa o govemmantal sub-

tuion thores, ® & %, .

“The exemption provided by s sebsestion shall alse

apsly to alt sales of goods, wares or verchandise usdd for

pubile purooses to &ty tax certifying or tax lewylng body of the

stake of lowa or governmaerdal subdivision temol witich s

sablot o use tax umipr the provisions of chagtey $23.°

The fivat theory of oxemption van be dispossd of by axamining th statutay
grovisions ovaating the Mutees Farnoes of Amorlca, o August 30, 19540,
Pablie Lo YA, Blst Cowpresa, 4 stat, 553, the Fulure Farmars of Assrica
Lorperation was chartoved by Dongraus. o amouncau mapuse was, inter alla,
"o steengthen the senfhdonce of farm boys and voung men in thenselves and thels
work, to snootrage merbers in the development of individual farming progravs , and
to encawage thelr parmanent establishreant In farming by ) encouraging improvenent
In scholaeship; (b groviding prizes ang awurds 1o deserving students who hays
achioved distinetisn In yveoRional agrisuiture, Including fars coechenics activitles

on g joral, stils, v niticnal Manis; and asaisting financially, thesugh loans ue grants,
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daservioy stusents in ali=dty vocational agricnitura: cidsses and young farsiors undey
thivty sears of 3ga who wers former students i ali-day vocational agriguitvral classes
W ecoming satisfaciorily astadiished In a fanning ccoupation; ¥,

Nor provisian v Faund in the Act: of Longrass exerpiing the Future Farmers
o aravied oo date eagion; noe oan & be a3l that the Soostilution of the united
States probibits taxation Dy stades of this o sioliar organfzations. Az axpressed
in Scloiinch v. Maryland, 4 Gheat, (J.50 3146 (A5 19, the states havs no
authorlty ta tax any of the constitubional meams enyployod by e governant io exsoute
ity constitutional powers. The Dmposiion of 2 stafs vso 4ax an the usa of angible
seroonal wopmdy featraily chowtered somporacions cannat by sabd £o De pup 31 3 wioe
iakion of Bhe doctring bl uowm i Loetobieeh v, Bandamd,  Sertainly, B ocannot be
amghed that imdeg sales to the Fulwie Faemars of Aawriea lugedes the govemment io
awareining Rs constitttiongl gowwers .,

Thevelery, iy loaves (o b oonsitred dw eetion of whether sestion 452,485
153, supys, amenste Hwe andes howdn nvolved, This soction proviides that saies v my
ta Conbilying o tax lowying body of te stale of jowd o govaramental subdivision used
for public swooses dre exengt from stdes and wae tax, The guestion then o o dotormined
is whethar the sales to the Future Farmers of America aee sales (o sither the schonls
o the sufwos! dstrista, The Foture Famers of America (G lavgely 2 seif sustaining’
wrganization. They dovive their funds theough o variety of prograss such as the growing
of crops i kast plets, sales of garden secds, eamings from wark projects such as
plciday com, donations for landscaphug woeh, oifts 1o the varieys shagtery, and by

vaising mwojects sueb A bavuets , srogrdms, ote.
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mthwgh ez individual chapters work in conparation wib the schools, and
the w&‘woi bazed will, in some instanses, sake up a chapiers deficit, it cann® be
aqid that the organization is g,aart of or a subdivision of the scheo! district, % i3 wall
to keap in wingd in dealing with tax examption statutes that the Cugrzme Dourl of this
stm has without axception, adopted the goneral rule of statatory cunatrustion that
exemption statules ars to be strictiy construed. The gourt haz often repoated that in
rdor 19 receive the hansfits of the exemption the taayar must show kinself to
came clearly within the confines of the exemption, and any doubts nwst e comsbrued
in favor of the taxiag authority, Dain W:;fg. Co. of Iowa vs, fowa Siate Tax
ompniesiun 237 fowa 334, €2 R.&L. 24 FEL, aml v, Breager S50 lewa 7%,
BNy 20 4565,

Theretore, vou are advised that no sxoemption exists on the sales by ap

cut-oi-state seliar o chingiers of the Suture Fargars of America,

Wery trly yours,

Zichiwy o, Urigeman
spacial Assistant Altomey General

RS0 R /bl



CRIMINAL LAW: CONSTITUTIONAL LAW: LABOR LAW: Federal reservations —

(1) Violation of Chapter 736A, 1958 Code of Iowa, is a crime. (2) The provisions of Chapter
736A, supra, do not apply to the Jowa Ordnance Plant at Burlington since the federal government
has exclusive jurisdiction except for service of civil and criminal process; (3) Where an offense,
under 736A, supra, occurred is a fact question dependent upon where the collective bargaining
agreement was executed. (Faulkner to Dodds, St. Rep.) # 59-2-8

Representative Robert H. Dodds
House of Representative
LOCAL

Dear Sir:
Your inquiry of February 11, 1959, is as follows:

“As the representative of Des Moines County in the
General Assembly, I have to determine the application of the lowa
law in regard to labor union membership as set out in Chapter
736A of the 1958 Code, in title XXXV—“Criminal Law” thereof. It
seems to me that this chapter appears to be primarily a criminal
law.

“The Iowa Ordnance Plant is a federal area situated in Des
Moines County, and it is my understanding as a general proposition
that state criminal laws do not apply within a federal reservation.

In order to pass upon the need or necessity of mere definitive
provisions in regard to Chapter 736A of the Code, I respectfully
request your opinion in regard to the following proposition:

“If and in the event the criminal laws of the State of Iowa
are not applicable to a federal reservation used for military
purposes and Chapter 736A is among the criminal statutes of the
State of Iowa, are the provisions of Chapter 736A applicable or not
application to a collective bargaining agreement executed between
a union and an operating company located on the federal premises
used for military purposes and operating the facilities thereon
under contract of the federal government? '

“Inasmuch as the present legislative session is now well
under way, I would appreciate your opinion at your earliest
convenience.”

Section 736A.6, 1958 Code of Towa, provides:



“Any person, firm, association, labor organization, or
corporation or any director, officer, representative, agent or
member thereof, who shall violate any of the provisions of this
chapter or who shall aid and abet in such violation shall be deemed
guilty of a misdemeanor. (Emphasis added).

It is, therefore, established that a violation of Chapter 736A, 1958 Code of Iowa, is a
crime.

Now, as to whether the state criminal law applies to a crime committed on land owned by
the federal government, Wharton’s Criminal Law and Procedure, Volume 4, Section 1504, page
32, states:

“It is provided by the United States Constitution that states
have exclusive jurisdiction over crimes committed within their
respective territorial limits except such lands as are purchased by
the United States with the consent of the state, for the erection
thereon of forts, arsenals, dockyards, or other needful buildings,
which lands so purchased are within the exclusive jurisdiction of
the United States. If a crime is committed within the boundaries of
such land, the federal courts have jurisdiction of a prosecution
therefor to the exclusion of the state courts. Hence, any statute of a
state that attempts to confer on its courts jurisdiction over such
territory must necessarily be unconstitutional and void.

The federal constitutional provision referred to in Article I, Section 8, Clause 17, wherein
it is stated:

“To exercise exclusive Legislation in all Cases whatsoever,
over such District (not exceeding ten Miles square) as may, by
Cession of particular States, and the Acceptance of Congress,
become the Seat of Government of the United States, and to
exercise like Authority over all Places purchased by the Consent of
the Legislature of the State in which the Same shall be, for the
Erection of Forts, Magazines, Arsenals, dock-Yards, and other
needful Buildings.”

In order for exclusive jurisdiction to be in the federal authorities, the land must have been
acquired for an enumerated purpose and, in addition, the state must have ceded exclusive
jurisdiction to the federal government. In the absence of such cession, the federal government is
acting as an ordinary proprietor. Orme v. Atlas Gas & Qil Co., 217 Minn. 27, 13 N.W.2d 757;
State v. Shepard, 239 Wis. 345, 300 N.W. 905. :

It is, of course, true that the “Jowa Ordnance Plant” is an arsenal and hence one of the
enumerated purposes within the above quoted clause of the federal constitution.



In addition, the purchase of the arsenal site was with the consent of the lowa Legislature
which, in the 1900 Laws of Iowa, Chapter 182, page 133, enacted the following:

“That whenever the title to any real property, situated
within the state of Jowa, shall become vested in the United States
of America, to be used as a barracks, drill-ground, or fort, or for
other military purposes, the full, exclusive, and complete

- jurisdiction is hereby granted and ceded to the United States of
America over such real property, and full consent to the acquisition
of such real property is hereby given and granted by the state of
Iowa to the United States, and all jurisdiction of the state of lowa
over such real property is hereby ended and surrendered....”

Further provision in this connection is contained in the 1902 Laws of Iowa, Chapter 213,
p. 165:

“Section 1. That the consent of the state of lowa is hereby
given, in accordance with the seventeenth clause, eighth section of
the first article of the constitution of the United States, to the
acquisition by the United States, by purchase, condemnation, or
otherwise, of any land in this state required for sites for ... arsenals,
or other public buildings whatever, or for any other purposes of the
government

“Sec. 2. That exclusive jurisdiction in and over any land so
acquired by the United States shall be, and the same is hereby
ceded to the United States, for all purposes except the service upon
such sites of all civil and criminal process of the courts of this
state; but the jurisdiction so ceded shall continue no longer than the
said United States shall own such lands.” (Emphasis added).

Thus, except for service of civil or criminal process, jurisdiction appears to be in the
federal government. However, Section 1.4, 1958 Code of lowa, extends the state’s jurisdiction in
this way:

ok ok Kk

“This state reserves, when not in conflict with the
constitution of the United States or any law enacted in pursuance
thereof, the right of service on real estate held by the United States
of any notice or process authorized by its laws; and reserves

jurisdiction, except when used for navel or military purposes, over

all offenses committed thereon against its laws and regulations and
ordinances adopted in pursuance thereof.” (Emphasis added).




Inasmuch as your letter specified that the premises are used for “military purposes” the
ordnance plant is within the exception to the reservation in Section 1.4 supra. Therefore, the
state does not, by virtue of the said section, reserve jurisdiction over an offense committed on the
federally owned premises.

There remains, however, the fact question concerning where the offense is committed. In
your letter it is not stated where the collective bargaining agreement is executed and, although
not specifically mentioned, it is assumed that you have reference to violation of either Section
736A.1 or 736A.3, 1958 Code of Iowa, which provides:

“It is declared to be the policy of the state of Iowa that no
person within its boundaries shall be deprived of the right to work
at his chosen occupation for any employer because of membership
in, affiliation with, withdrawal or expulsion from, or refusal to
join, any labor union, organization, or association, and any contract
which contravenes this policy is illegal and void.

“It shall be unlawful for any person, firm, association,
corporation or labor organization to enter into any understanding,
contract, or agreement, whether written or oral, to exclude from

employment members of a labor union, organization or association,

or persons who do not belong to, or who refuse to join, a labor

union, organization or association, or because of resignation or

withdrawal therefrom.

Under Sections 736A.3, supra, the prohibited act is entering into an understanding,
contract, or agreement such as that specified in the above underlined wording. The crime is then
committed wherever the collective bargaining agreement is entered into by the union and the
operating company referred to in your inquiry. If then the understanding, contract, or agreement
is entered into on property within the boundaries of Iowa, other than the federally owned
premises of the Jowa Ordnance Plant, the prohibited act has occurred in Iowa and is subject to the
state criminal law and the provisions of Chapter 736A, supra.

On the other hand, if the fact be that the agreement is entered into on the federally owned
premises then, as before stated, the state of Iowa, having ceded jurisdiction except for the service
of civil and criminal process, cannot impose its criminal law. But, the federal authorities may,
under the Assimilative Crimes Act, prosecute the offense as a federal offense if not otherwise
provided for by federal statute. Thus, the state law may remain applicable as the federal law and
is enforceable in federal courts.

Very truly yours,

HUGH V. FAULKNER
Assistant Attorney General



CITIES AND TOWNS: Health offiger ==- A veterinarian specially
trained in public hygiene and sanitation may be appointed
health officer under Code section®s 137.4 and 368A.1 (7).

(Abels to Ford, Des Momes Oa, Attyjs 2/5/59 ) 4 59-2- 9

Fébruary 5y 1959

thr. T. K. Ford
County Attorney
Des Moines Countiy
Burlington, lowa

Dear Sir:s

Receipt Is acknowledged of your lettsr of February 4
as follows:

"An opinion is respectfully requested as to
whether or not a town may appoint a licensed
veterinarian as a health officer under the
provisions of Chapter 127.4%, 19506 Gode of
lowa.:

It might be futlhar explained that this is a
small town which is experiencing difficulty
in finding a physician to perform ithese dutiez.®

Section 137.%, Code 1958, to which your letter refers,
provides as follows:

"Zach local board shall have a health officer
who shall bs a physician, or one specially

trained in public hygiene and sanitation. In
citiass and towns the health physician shall be
such health officer. In every other casa the
local board shall appoint said health officer
who shall held offige during its pleasure.®

At first glance it might seem that the second sentance of the
?ueted provision mi%ht prevent one other than a "health physician®
rom holding the office of local health officer in a city or
town. The office of "healtlh physiclan® formerly exiated in cities
and towns under section 363.13, Code 1950, which provided in
pertinent part:

59-2-9



Mr. T. K. Ford -2 fFebruary 5, 1959

“The officers to be appointed by the mayor shall
bes

C R N
2. A health physician.®

This provision was repoaled in 1951 by the Shth General
Assembly. The pertinent section of city and town law, ssction
360A.1, Code 19%&, now providesst

Y . . . the council shall:

Wosk W ok K

7+ Have powar to appoint an . . . health
officer . . .M

Thus the office of "health physicien" raferrod to in
section 137.4, supra, no longer exists in cities end teowns and,
under the firat sentence thereof, a city or town health officer
mey be either Ma physician or cne specially trained in public
hygiene and sanitation™. 1If a vetsriparian can preduce evidencs
that he has, in fact, been Yspecially trained in public hygiene
and sanitation® | know of no legal obstacle which would prevent
appointment of such veterinarian as health officar by a city ar
town council.

Yery truly yours,

LEONARD C. ABELS.
Assistant Atlorney General

LCAskt
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Reqistratipn-- ’
. ACgOUNgﬁgcrgKtemporary registration of firms is not permited
’ under . . - e #

((\\\ffaﬁ 2 Ham,\em) Aee. Bd) J/‘//S“?)

H 59-2-v0

February &%, 1359

Mr. George H. Hensen
Secretary-Treasurer

Board of Accountancy

2% Ineurance Exchange Buildjng
Des Moines %, lowa

Dear Hr. Hanseng
Your letter of January 19, 1359 reads as follows:

"In accordance with our telephone conversation, |
am enclosing a copy of the two forms (they are a
little 0ld) presently being used by the lowa Board
. : of Accountancy for the temporary registration of
. non~rasident practitioners under the terms of Sec~
s | tion 116,19 of the 1955 Code of lowa.

As we discussed, a large percentage of the present
public accounting practice is conducted by partner-
ships consisting of 2 or more certified public
accouyntants. Therefore, the Board would like to
know whether firms, as well as individuals, can be
registered for temporary engegements under the lowa
Accountancy Law. |If this {s the case (and we hope
; it is), it will be nacessary to revise our applica=
! tion and power of attorney forms to praovide for the
; registration of firms along with individuals -~ as
i . wall as bring them up-to~date.”

Section 116.19, Code 195%, provides in pertinent part as
follows:

"Mothing contained in this chapter shall be construed
to prevent: )
1. The holders of certified public accountant certi-
ficates granted by other gtates from practicing in this
state in connection with temporary engagements incident
to their grofassional practice in the states of their
domicile but, who have neither office nor legal address
in this state; provided they file with the board of

. accountancy, and with the auditor of state, at least
five days before commencing work for a client, the
written appointment of a ragistered practitionsr in this

59- -10



Mr. Georga H. Hansen -2 February 4, 1955

state to act as agent upon whom legal service may
be had in all matters which may arise from such
temporary professional engagementa.”

This exemption clearly applies to a "holder® of a certifiad
public accountant certificate granted by another state. |t is
my impression that only an individual could be a holder of a
certificate and, therefore, this exemption could apply only to
individuals.

Aa you have more familarity with the laws of the other states
relating to certified public accountants, if { am mistaken in
my assumption in the above paragraph, please advise me.

Pursuant to this opinion no ravision of your application or
power of atltorney secems to be indicated at this time.

Yours truly,

JAMES H. GRITTON
Assistant Attorney General

JHG1kt



—) BOARB=OF—GONTROH-OFSFATE ~HHFF+TUF4ONS+  The board of control,
having acted as a board in approval of a claim for merchandise
purchased the same being reflected in the minutes of said board,

- may designate and delegat, said designation and delegation also
having .been made of record, to a subordinate the ministerial
duty of signing for the board of control indicating board approval.

(Pesch to Roard, 2/4/5%) # 59-2~/32- .

) ‘ February 6, 1959
STATE OFFICERS. Board of aontrol- -

Eoard of Control
L O CAL

Gontlomon:

This letter is sequel to the opinion of this office
under date of December 19, 1958, and directed to above -
board to the attention of Esther Wright, Secretary.
Foliowing tha rolease of the aforementioned opinion a
confarence was held in the board gonference room at which
time procedures were established for board approval of
¢laims for merchandise purchased for the institutions
under the supervision of the board of control. §&till
wonting at that time was an answer as to whether all
members of said board muslt sign the claim forms once ihey
had beean approved and such approval made of record in
the minutes of the board meeting at which the same wero
approved. - : ~

n The opinion of December 19, 1956 hereotofors referrad
to was In substance as follows: :

1. The authorization of olaims and the approval
of samo is not delegable to a subordinate but muestl be
axercised by the Board of Control of State Institutions.

2. ‘Thosae duties going te mode and form may, however,
be delegated to a subordinate, for oxample, the cleriocal
work entailed in the preparat;on of the vouchers and claims,
in other words, the machanice of preparation of that which
the Board of Control, as a board, must approve and euthorize.

Pertaining to the instant problem, it is my further
epinion t{hat the board, having acted as e board in approving
a claim and such spproval made of record in the minutes, the
board may designate a subordinate to sign such approval for
the board of control, said designation or delegation of this
ministerial duty having also besn made of record in the minutes
of the board meeting at which said designation or delegaticn
wes made by the board ascting im concert.

Very truly yours,

. 97-d-1X
CARL H. PESCH

GHP:ht Assistant Attorney Genoral



9 7 v 1 i 8A-L|'.
COUNT[ES:’ ZONING -- Townships as "areas'" under section 35 :
payment of election costs governed by sections ™54, 39.7, 49.1,

and 49.118. (Abels tv Werling, Cedar Lo Atty. 2/u/5%)
#S579-2-13

February 11, 1959

Mr. Max R. Werling
Cedar County Attorney
108 West Fifth Street
Tipton, lowa

Dear Sir:

Receipt is acknowledged of your letter of January 22
as follows:

"Cadar County has just adopted a 20ne ordinance

under the provisions of Chapter 358A of the 1956
Code of lowa. In the Ordinance it is provided

that the rules, regulations and rastrictions shall
not apply until the Ordinance is approved by a
majority of the real property owners in the district.
Districts are established as townships, i.e., each
township is a separate district. This gives rise to
the following questions which | would like to have an
Attorney General's Opinion upon.

1. May each township establish the method
of approval to be used within the town-
ship or must the Board of Supervisors
establish the methed for the whole County?

2. If the method of approval used is by an
alection rather than petition who pays
the costs thereof when (a) the township
sets the method of approval and (b) when
the method of approval is set by the Board
of Supervisors?"

In answer to your first question you are advised that
the mere coincidence of area boundaries with township bound-
aries confers no powers relative to zoning questions upon
the township, as suchy or the township trustees under Chapter
358A of the Code. This also disposes of part (a) of your
second question.

59-2-13



Mr. Max R. Werling —2e February 11, 1953

in answer to part (b) of your second question, it appears
the type of question to which you refer falls within the
meaning of the provision, "other local or police regulations
may be submitted at the same election™ contained in Qode
section 3%9.43 that where such gquestion is submitied at a
special election, Code section 39.2 is applicable; and that
payment of costs would be governed by Code section 49.116
as made applicable to such elections by section 49.1,

Very truly yours,

LEONARD C. ABELS
Assistant Atltorney General

LCAskt



SCHOOLS: Reorganization -~ Effect of blanket legalizing act
S.F. 7%, 53th G.A. & ath
) G-A- (Abels tv Dewel, St Sen., 2/ 16/ 57

H 59-2 /5"

February'16, 1959

Honorable Duane E. Dewel
Senate Chamber
LOCAL

Dear Mr. Dewal:

Receipt is acknowledged of your letter of February
13, as follows:

"| am enclosing a copy of Senate File 74 which
passed and has been approved by the Governor.

A question has arisen in my county as to
whether this bill legalized the boundaries of
a ;ghool district organized prior to July 1,
195¢6. .

Will you please give me an opinion on this."

In answer thereto you are advised S.F. 7%, 50th G. A.
agpears, except for the date specified, identical with H.F.
66, 56th G. A., which appears as chapter 262, Acts of the
56th G. A. Assuming publication is made in the manner
specified in section 3, S.F. 74 appears adequate to legalize
the boundaries of any school district organized prior to
Julyl, 1958, unless the deviation from statutory procedure
in a given district were so material as to make operation
of the Act in contravention of Article VIIl, section 1,
Constitution of lowa, in such district.

Very truly yours,

LEONARD C. ABELS
Assistant Attorney General

LCAskt
ce: Paul Johnston

59-2-/5



GENERAL ASSEmIBLY | £lecton Coptests ~—

The statement of contest filed in the contest of Cecil V. Lutz v.
Stanley Watts for a seat in the House of Representatives is deemed
sufficient within the principles laid down in the contest of
Wooldridge v. Robinson, 57th General Assembly, and the provisions

of §62.1L, Code 1958.(5+y-auss te Kluever, St {?@p., .Z/S/S‘?)
HEG-2-1¢

February 3, 1953

"Hon. Lester L. Kluever.Chatrh&n
Contest Committee In Ceclil Vv, Lutz,
Contestant, vs, Stanley Watts,

Incumbent
Buildling
Dear Slr:

Reference is herein made to the request of the above
mentioned committee as to the legal sufficiancytof the State-
ment of Contest fjiad'by the Contestant in the above entitled
contest now pending before the House of Representatives, K
would advise you that | have examined this statement and find
that applying the principlesof law set forth in the opinion of
this Department In the matter of the contest of Wooldridge v,
Robinson, $7th General Assembly, and appearing In the House
Journal of that Assembly on page 124 to the statement made
. herein that such statement Is legally sufficlent and complies
"with the provislions of Sectlon 62.14, Code 1958, to the.éffect
“that:
| nsuff lclency of statement. The statement shall
not be dismlssed for want of form, |f the partl-
cular causes of contest are alleged with such

certainty as will sufficlently advise the in-
cumbent of the real grounds of contest.'

Vary truly yours,

OSCAR STRAUSS :f
First Assistant Attorney General

0S:MKB IR
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SCHOOLS: 'RéoPganization=- The proper method for determining
how to proceed directly under a decree or decrees of a Court
is by applying to the Court for a supplemental decree or order.

(ﬂbe’s to Qrahawm; Avdvbon Co. ALy, .2//3/57’) # 5G-2-/4,

February 13, 1559

Mr. Mel Graham
County Attorney
Audubon, lowa

Dear Sir:

Receipt is acknowledged of your letter of February 7.

With the said letter you enclosed copies of decrees in two
school cases pertaining to the boundaries of a certain pro-
posed school district. You inquire whether the reorganization
may now proceed under the terms thereof. Were your questions
directed to the meaning of some statute or to the words of
the Court in some prior similar case sought to be applied asg

recedent for your case, | would be pleased to attempt to
?igure out the answer to your question. However, the two
cases enclosed with your letter directly, rather than merely
as pracedsnt, effect the subject matter of your guestion.

The proper manner of arriving at the answer would,
therefore, seem to be to apply to the Court for a supplemen-
tary decree if there be doubt as to how to proceed under the
decrees it has rendered. This was the procedure followed in
the case of Jtate v. Community School District of St. Ansgar,
78 N.W. 2d 86, supplemental opinion at N.W. 2d 9k.

Very truly yours,

LEONARD C. ABELS
Assistant Attorney General

LCAtkt
cc: Paul Johnston

59- 2-/6



NVletels, requlation - -
CITIES AND TOWNS meHEESTNG=aAN- _

"Motels™ fall within the definition of "multiple dwellings" referred to
in Section 413,3, subsection 3., "Motels" must be built where sewer o
and water is accessible. ( Rehwmann o Houser) Health Dep‘(‘.) ;2//'?’,,5'?‘,

HEG~2-17

February 19, 1959

Mr, Paul J, Houser, N,S5., Director
State Department of Health

Division of Public Health Eangineering
LOCAL

Bear MNr, Houser:

Reference is made to your letter of February 13 that sets
out the following: '

A question arises in the interpretation
of the Housing Law which requires connections
to a public sewer, and we request your opinion,

"Section 413,33 prohibits the eroction of a
multiple dwelling unless a public sewsr or private
sewer connected directly with a public sewer is
accessible and specifies that no cesspool or
similar means of sewage disposal shall bs used
where connection to a public sewer is practicable,

“Section 413,8 provides that the provisions
of the entire chapter with reference to sewer
connections shall be deemed to apply only where
connection with a public sewer is or becomes
reasonably accessible, and that all questions of
the practicability of such sewer connections ahall
be dacided by the health.offficer or such other
official as the board of health may direct.

“"Section 413,3 defines a multiple dwelling
of Class B as a dwelling occupied a3 a rule
transiently {ncluding hotels, lodging houses, etc,

. “The question is raised specifically in regard
to the proposed construction of a motel in g city
with population of more than 15,000 where a public
gsewer or private sewer connected directly with a
public sewer 1s not accessible, Is a motel in the
category of a multiple dwelling? If so, does
Section 413,33 prohibit the construction or does
Section 413,8 permit the health offfcer or other

59-2~/7



Mr, Paul J. Houser, i1, S, -2- February 19, 1959

local official directed by the board of health
decide that the public sewer is not reasonably
accessible and can then permit the installation
of 8 cesspool or similar means of sewage disposal?”

In reply thereto:

The Supreme Court of the State of Iowa has never defined the
word, "motel™, The word, "motel™ is not to be found in the Webster's

New Integgationgl Bictionary, However, some of our sister states
defined “motel”

as the amalganation of the words, “motor" and “hotel™,
<En%.m FIA ___, 87 Southern 2d 416; Plerro ys Baxendale,
20 New Jersey 1%. 118 Atlantic 24 401), The word, "motor" in this

instance is an adjective used to describe the noun, “hotel." "Hotel"

15 defined as a multiple dwelling in Section 413,3, subsection 3, Code
1958, It is immaterial to your question in hand to designate what

class of multiple dwelling a “motor hotel" or “motel” would be classified,

The regulation of "multiple dwellings" with regard with sewer
and water is clearly stated in Section 413,33, Code 1938, which provides
to wit:

"Accessibility to city water and sewers,

No multiple dwelling shall hereafter be erected
unless there is accessible city water and a
public sewer, or a private sewer connected
directly with a public sewer, No cesspaol

or similar means of sewage disposal shall be
used in connection with any dwelling where
connectior with a public sewer is practicable,”

Your reference made to Section 413,8, Code 1958, hus no bearing
on the problem because we are specifically interested in multiple dwellings,
The specific law, namely Section 413,33, Code 1958, supersedes any general

provisions such as Section 413,8, Code 1958, (Yarn vs City of Des Moines,
243 Iowa 991, 54 N, W, 2d 439), ,

Yours very truly,

THEODOR W. REHMANN, JR.
Assistant Attorney General

TWR:kr
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TAXATION' Meovevs and Credi? & ==

Provisions of Ch, 358, Code 1958, directing the moneys and credits levy -
used to pay the principf& and intercszt of the Korean Bonus bond consti-
tutes a contract and so long as there are outstanding bonds that provi-

sion may not be repealed. (5““‘01)55 to S'Chroedcr, St. Sen, ’2/9/5.9)
H 5F-2-45

February 8, 1959

Hon. Jack Schroeder

State Senator

Senate Chamber

Builtlding

"My dear Jack:

This will acknowledge receipt of yours of the 5th inst.

addressed to the Attorney General in which you state:
"y respectfull{ request an opinion from Your offlce
on the possibility of modifying or repealing the
lowa Moneys and Credits tax.
"The Korean War Bonus Bonds were sold and pledged as
security the moneys and credits and property of the
State of lowa.
YA question has arisen as to the vested interest of
purchasers of those bonds in the continued collection
of the tax. '

"Would you please give me an opinion in the legality
of the repeal or modification of this taxi"

In reply thereto | would advise you that the pledge contained
in Sec. 35B.11, Code 1958, of the tax levied upon moneys and
credlits which, among others, is to provide for the payment of
principal and interest of the Koran veterans bonus bonds, con-
stitutes a contract with each and all holders of these bonds and
repeal or modiflcation of the avails of such levies upon monies
and credits would constitute a violation of Article |, Section 10,

of the national constitutlion which provides that, '"No State

$9-2-78



Hon. Jack Schroeder -2- February 9, 1959

shall . . . pass any . . . Law impairing the Obligation of Contracts,
. . o And Article |, Section 21, of our own Constitution provides:
BAttainder - ex post facto law ~ obligation of contract,

No bi1] of attainder, ex post facto law, or law Impair-
ing the obiigation of contracts, shail ever be passed."

The moneys and credits tax is prbvided for in Chapter 429,
Code 1953. Insofar as prospective repeal of such provisions of
that chapter as is concerned with the moneys and credits tax, it
would appear that any bill proViding for the repeal of such pro-
visions concerning the moneys and credits tax‘should provide
specifically for the preservation of the existence of such moneys
and credits provisions for the purpose of paying the principal
and interest of the Korean Bonus bonds until the last of such
bonds are paid. In my view, such provisions of Chapter 429 is
by implied reference, a part of the contract with the bondholders.

Very truly yours,

OSCAR STRAUSS
First Assistant Attorney General
0S :MKB:mmh



PRSTITUT oA L LA Cl vil Defens@ -~

n existing emergency arising out of enemy attack, the General Assembly
under its police power may act appropriately, and insofar as legislating
concerning a futureemergency, the written constitution contains no such
powers and such power to be exercised with caution. (E,.be and Stravss tw

P.Eﬁember% Res. Bor., 2/9/ST)# §5-2-19

February 9, 1959

Mr. Clayton L. Ringgenberg, Director
lowa Legislative Research Bureau
Building

Dear Sir:
This will acknowledge receipt of yours in which you sub-
mitted the following:

"A legislator has asked this office to draft
several bills to provide for continuity in state
and local government in lowa in case of disaster
caused by enemy attack. We have been directed

to pattern these bills after the suggested bills
prepared by the United States office of Civil and
Defense Mobilization.

"Several of these bills provide for emergency
interim successors for key state officials who
might be disabled by enemy attack. These suc-
cessors would hold offlice only until the vacated
office could be filled in the usual manner, and
they would not have title or tenure,

"A preliminary study of these bills has revealed
that there may be some constitutional questions

on some of them. One basic question is, can the
lowa General Assembly provide for emergency suc-
cessors in case of disaster caused by enemy at-

tack for any or all of these offices: Governor,
Lt. Governor, legislators, supreme court judges,
district judges, and heads of state departments?

“"A second question is, can the lowa General Assem-
bly provide for emergency interim successors for
county, municipal and school district officials
and for the emergency location of these govern-
ments in case of such disaster?

59-2-/%9



Mr. Clayton L. Ringgenberg -2~ February 9, 1959

“A third question is, can the lowa General Assem-

bly give gestgnated state officials emergency powers

to deal with any disaster if the laws do not provide

for dealing with disaster?

"please advise me whether the lowa General Assembly

can enact laws to do these things under our present

constitution. Thank you."

in reply thereto we advise as follows:

1. In answer to your question #l regarding emergency suc-
cessors in case 6f disaster caused by enemy attack for the offices
of Governor, Lt. Governor, legislators, Supreme Court Judges, Dis~
trict Court judges, we would advise that these are all constitu- -
tional offices (except the office of Secretary of Agriculture)
whose terms of office and method of election are therein p?c~
vided. In that situation provision for succession in each of
those offices arising out of enemy attack requires appropriate
constitutional amendment,

2. Insofar as your question #2 is concerned, it is to be
said that the county Is a public corporation subject to legisla-
tive control; that the State makes a county and in its discretion
can unmake it in administering its property and revenue through
other instrumentalities; that it is a political corporation vested
with certain limited and specified powers which are divided among
and to be exercised by agents of county officers appointed for that

purpose. See Hull v. Marshall County, 12 lowa 142, Slutts v. Dana,

138 lowa 244, 115 N.W. 115; Rogers Locomotive Mach. Works v.




Mr. Clayton L. Ringgenberg - 3 - February 2, 1959

American Emigrant Co., 164 U, §, 559. In view of the foregoing

we are of the opinion that the General Assembly could provide and
establish automatic lines of succession and insofar as school dis-
tricts in cities aqﬁ towns are concerned the power of control of
the Legislature oJer such political subdivisions is substantially
comparable to the status of countles in that respect. In that
view we are of the opinion that the General Assembly could provide
for interim stapdby succession in county, municipal and school
district offices and for the relocation of these several govern-
ments in case of such attack or disaster arising therefrom. This
opinion is subject to views set forth in #& hereof.

3. In answer to your question #3 as to whether the emer~
gency powers to deal with disaster can be conferred upon State
officials, this likewise is to be considered in the 1light of the
views expressed in paragraph 4 hereof,

L. Insofar as legislative power in the respects treated
in paragraphs 2 and 3 hereof is concerned, it Is to be said that
legisliative action in emergencies, whather occasioned by enemy
attack or otherwise, may be considered in two aspects: (a)
whether legislative action is taken with respect to an existing
" attack or emergency, or (b) whether legislative power may be
currently exercised with respect to future attack or emergency.

(é) _Insofar as the legislation concerning existent emer-
gencies is concerned, there is prior legislative action for guid-
ance., lllustrative thereof is the following: &45th General Assembly,

extra session, Chapter 112 thereof, recognfzed a public emergency



Mr.

Clayton L. Ringgenberg - b . February 5, 1353

arising out of the abnormal disruption in zconomic and financial

processes in the followlng terms:

“Section 1. That it is hereby declared that a
public emer?anc¥ has existed affecting the welfarc
of the people of lowa grawin? out of the abnormal
disruption In cconomic and financlal processes;
that because of this, a large number of banks and
trust companies In this state have been and stil)
are unable to carry on in an ordinary and normal
manner; and depositors of many of the banks and
trust companies of lowa have enterad into de-
positors®! agreements and pursuant thereto and to
the laws of this state, a number of such banks
and trust companies have reorganized and/or
recapitallized, and a number are in the process

of reorganization and/or recapitalization.”

and orovided under that declared emergency for the reorgenization

of banks. And In Chapter 113 of the foregoing extra session pro-

vided for the protection of depositors under a declared legisia-

tive emergency. The %47th General Assembly, Chapter 132, enacted

an emergency act relating to the foreclosing of real estate loans

and deeds that touched on real estate and other choses in sctions,

which act provided in Sections 1 and & thereof the following:

"Section 1. Thz governor of the state of lowa
having declared that an emergency now exists, and
the general assembly having determined that such
emergency does exlst, which is general throughout
the state, and that the safety and future welfare
of the state as a whole is endangered thereby, the
general assembly acting under the power reserved
?y %he people of lowa, does hereby enact the fol-
owing:

it & % %

"Sec, 6. This act being brought forth to meet an
emergency through the police power of the state
and bein? deemed of I[mmedliate importance shall be
In full force and effect after its passage and
publication In the Fort Dodge Messenger, a news-
paper published at Fort Dodge, lowa, and thz



Mr. Clayton L. Ringgenberg -5 - February 4, 1969
Sibley Gazette-Tribune, a newspaper published
at Sibley, lowa."
Certain phases of these acts were litligated. Sece Johnson v.

Keir, 220 lowa 69, and Hell v. Schult, 233 Jowa 511. But seze the

case of Des Moines Joint Stock Land Bank v. Nordholm, 217 towa

1319, 253 N. W. 701, where it was held that Chapter 182, Acts of
the 47th General Assembly, extending the redemption period for
mortgages to be extended until March, 1935, was a constitutional
exercise of legislative power to meet an economic emergency.

Insofar as the enactment of legislation under the police
pawef is concerned due to the impact of war, the case of Guttag v.
Shatzkin, 130 N. E. 929, said this:

"While the states are subject to the contract
clause of section 10, article 1, and section 1,
article 14, of the United States Constitution,
the police power of the states may affect con-
tracts and modify property rights without viola-
tion of these provisions. Conceding the health,
safety, and morals of its clitizens to be in-
volved, and the clrcumstances to justify a
proper interference by the state, neither the
contract nor due process of law clause stand in
the way. Unlon Dry Goods Co. v. Georgia Public
Service Corporation, 248 U. S. 372, 39 Sup. Ct.
117, 63 L. €d. 309, 9 A. L. R, 1420. These
sections of our Federal Constitution and the
police powsr of the states harmonize and never
conflict. The only question here is one of
fact, not one of law: Do the facts call into
existence the power reserved to the states to
legislate for the safety and health of the
‘people? Within its sphere the police power of
the states is not unlike the war power of the
nation. Both are rules of necessity, impliedly
or expressly existing in every form of govern-
ment; the one to preserve the health and morals
of a community; the other to preserve sovereignty.
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“When, therefore, by reason of disordered con-
ditions due to war and the federal war powers, .
the people of New York City could find no other
homes than those they possessed, and were
threatened with ejectment or dispossess except
upon payment of exorbitant rents, the state
Legislature had the power to stay any and sll
proceedings for a reasonable time, that is,
while the danger or peril lasted, and until re-
adjustment took place, the owner receiving fair
compensation meanwhile,

"This Is not a case, in my judgment, where the
Legislature has undertaken to regulate housing
rates because such a business has become charged
with a pubiic interest. We are not called upon
to express any oplinion upon such a power. Cir-
cumstances du2 to war conditions have created a
peril to 1ife and health, and with this the
state has attempted to deal until the peril be
passed. The laws are not effectual any longer
than the necessity demands, which may be less
than the two years prescribed.

"Similar laws for emergencies have been passed
before. American Land Co. v. 2eiss, 215 U. W.

47, 60, 31 Sup. Ct. 200, 55 L. Ed. 42; Bertrand v.
Taylor, 37 111, 235; Bowditch v. Boston, 101 U, S,
16, 25 L. Ed. 930; Breitenbach v. Buch, 44 Pa.
313, 84 Am. Dec. Lh2; Wilson v. New, 2h3 U. S.
332’ 37 supt Cto 298’ 6‘ La Eda 755’ Lc Ro A-
1917€, 938, Ann. Cas. 1918A, 1024; Hoffman v.
Charlestown Five Cts. Sav. Bank, 231 Mass. 324,
lzé ﬁ. E. 135; Hasbrouck v. Shipman, 16 Wis,

296.

It would appear that such emergency legislative exercise of
police power can exist only so long as the emergency exists. In

Chastleton Corp. v. Sinclair, 264 U. W. 5&3, 68 L. ed. 841, L4

$. Ct. 405, the court held that "a law depending upon the existence
of an emergency or other certain state of facts to uphold it may
cease to operate if the emergency ceases or the facts change, even

though valid when passed."
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And see the case of Guttag v. Shatzkin, supra.

(b) Insofar as legislative action taken respecting future
contingencies and emergencies, it is to be borne in mind that
undér the Constitution the effective dates of legislative acts
are provided for by Article Ill, Section 26, as follows:

“"Time laws to take offect. No law of the General
Assembly, passed at a regular session, of a public
nature, shall take effect until the fourth day of
July next after the passage thereof. Laws passed
at @ special session, shall take effect ninety days
after the adjournment of the General Assembly by
which they were passed. If the General Assembly
shall deem anx law of inmediate importance, they
mag provide that the same shall take effect by
publication in newspapers in the State."

Obviously, making an act effective upon a disaster or an
gmergency, including enemy attack, is not covered by the foregeing
provision.  :Whether legistation concefned with a future emer-
gency is an exercise of constitutionél power appears to have no
precedent in lowa.

Search, although not exhaustive, in lowa and other states
finds no precedents for guidance in this situation. |t would
therefore seem that bestowing future emergency powers upon the
executive branch of the government without at least constitutional
~definition of emergency would be of questionable constituticnality.

This is especially so in view of the broad extent of legislative
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power over taxation, personal rights and duties, contracts,
police power and other powers equally important. Caution should
be exercised in enacting such legislation for future emergencizs.
The lack of provision for such emergency powers in the written
Constitution would seem plainly to imply such caution.

Very truly yours,

NOGRMAN A, ERBE
Attorney General of lowa

OSCAR STRAUSS
First Assistant Attorney Ganeral

NAE : 35 :MKB
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2 SE~BF-BRAMER:  Chapter 250, Cods 1358, makes mandatary tha
payment for maintenance of graves of service men and women; tne
amount thereof Is fixed by Sec. 250,18, but recovery of such costs
is not recoverable from relatives of the deceased, nor can thay be
compelled to provide care; nor may the city be compelled to levy
a tax sufficient to pay the costs of maintenance, nor may a lump
sum contract be made for such maintenance. (Srbe and Strauvss e

Wrlson, Moscatine Co, AtEy.; 2/14 '
#H 59-2-20 /5%)

CouNTIES: Veterans’ Graves-—  February 16, 1959

Rovert H. Wilson, County Attorney

1104 East Second Street

Muscatine, lowa

pear Sir:

This wil! acknowledge reccipt of yours in which you

submitted the following:

“] am herewith requesting an informal opinion arig-~
ing out of the following:

“On Novembar 29, 1958, therc was presented to the
Huscatine County doard of Suparvisors the enclosed com~
aunication, Affidavit and listing of graves. As you will
note from the attached photo copy of a part of the claim,
thare are lots varying in size from &' x 10" to 20' x 20!
and the claim for the care of the lots varies as to siza,
Jbvwionsly, the lots of size larger than 4 x 10' are lots
Aroviding for multipie burials.

"My guesﬁions under the provisions of Chaptar 258.17
and 250.18 of the 1958 Code of lowa are as follows:

"1) 18 1% mandatory that paymeant be made for maine
tenance of graves of service mzn and women?

“2) Ddoes the Board of 3Suparvisors have any discre-
tion az to the amount to ke pald for care of servics
men gnd women's graves?

%3} Can the Board of Supervisors by any proceedings
compel the tax certifyiag body, in thils instance,
the City of Muscatine, lowa, &0 buy sufficient tax
to covar the expense of upkesp in these graves.

"4) Doas the County have an enforceable claim
against any of the relatives of deceased service
men and women for care of the graves?

“5) is there any provision or remedy avallable tu

the County to force or compel service men and
women's relatives to provide for this care?

59-2-2.0
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1%) Doos the Board of Supervisors have authority
to enter into a lump sun contract with the City to
provide for the annual care for these graves?

"{ would greatly appraciate your returning the enclosed
clalm when it has served its purpose.”

In repiy thereto, | advise the following:
Sactions 250.17, 25L.18, Code 19583, provide the following:

u25G.17 #Halntenaince of graves. The board of
supervisors of the several counties in this state shall
each year, cut of the general fuad of their respective
counties, appropriate and pag to the owners of, or to the
public board or officers haviang control of cemeteries
within the state in which any such daceased service man
or woman of the United States is buried, a sun sufficient
to pay for the care and maintenance of the lots on which
they are so buried, in any and all cases in which provi~
sion for suchcare |8 not otherwise made.

250,18 Payment--how made. Such pavment shall be
made at the rate charged for like care add maintenance
of other lots of similar size in the same cametery, upon
the affidavit of the superintendent or other person in
charge of such cometery, that the samo has not been
otharwise paid or provided fov," =

Those statutes &estav power in the Booard of sépervisors Lo Saine

taln and to pay For such maintenance of graves of honorably dis-

charged soldiers and sailors.
: s

Insofar as other powers in the Joard in respect to

the maintenance for such personnel is concerned, it would ep-

- pear that the {ward has the same rights as other interested
persons in such maintenance, and nocne other. | therefore answer
your questions as follows:

. In answer to your question #1, | would advise that in

my oplnion paymeat for the maintenance of the graves of service
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man and women s mandatory..

2. In answer to your question #2, | am of the opinion that
tha method of payment i3 provided by section 250.18, and discre~
tion as to the amount would be excluded therefrom.

in answer to questions #3, #&, #5, and #6, ! am of
the opinion that no such statutory power vested in the Board of
Supervigsors to compel the City of Muscatine to levy a sufficient
tax to cover tho axpense of the upkeep of these graves; tha:
the county does not have 2 statutory and enforcible claim against
the relatives of the deceased servica men and women for thae care
of the graves; nor is there statuiory provision or remady in
the county to fave or c