SEVENTH BIENNIAL REPORT

OF THE

ATTORNEY-GENERAL

OF THE

STATE OF IOWA

H. W. BYERS

ATTORNEY-GENERAL

FOR TERM ENDING DECEMBER 31, 1908.

Printed by Authority of General Assembly.

DES MOINES )
EMORY H. ENGLISH, STATE PRINTER
1909






REPORT OF ATTORNEY-GENERAL

STATE OF IOWA
ATTORNEY GENERAL’S OFFICE,

Dgs MOINES.
To THE HONORABLE WARREN GARST,

Governor of Iowa:

In accordance with the provisions of law relative thereto, I have
the honor to submit herewith my report of the business transacted
in this office during the years 1907 and 1908.

The volume of business during the term just about to close far
exceeds that of any former term, and will undoubtedly increase
as the publiec business of the state develops and grows. Much of
the increased labor in this department during the last two years
was due to the passage by the Thirty-second General Assembly of
numerous acts affecting the business and government of the state,
and especially the primary election law; the several acts affecting

" corporations, and the changes in the law relating to the busmess
and government of cities and towns of the state.

At the beginning of the term there were pending in this depart-
ment, and on.the docket of the several courts of the state, 105
_cages, 58 of which were criminal, pending on appeal in the supreme
court, and 47 were civil cases; of that number 58 criminal cases
have been disposed of, and 12 civil cases, leaving undisposed at this
time 35 of the civil cases.

Since the beginning of the term the eriminal cases appealed to
the supreme court, and including cases commenced originally by
this department, number 121, and the civil cases commenced during
the same period number 37, making a total of 158 cases entered on
the docket in this office during the term, of which number 76 of
the criminal cases, and 9 of the civil cases have been disposed of,
leaving still pending at this time of the new cases 28 civil and 35
criminal, or a total of 63 cases, which together with the 35 eivil
cases begun prior to January 7, 1907, and which are still pending
make a total of 98 cases pending on our docket, a complete list of
which cases, as well as a list of all of the cases disposed of with a
brief history of the questions invélved in the more important ones
will be attached to this report to be included in the printed volume
under proper divisions.
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During the term 120 official written opinions have been given in
response to requests from members of the General Assembly, the
governor, and the heads of the different state departments.

The time required in the preparation of these official opinions is
inconsiderable, however, when compared with the time oceupied
with the various state officers, heads of departments, and commis-
sions in the construction of statutes and discussion of questions
which arise every day affecting their duties and departments.

In addition to the written opinions just referred to the depart-
‘ment has furnished 771, what might be termed, letter opinions
which were written in response to inquiries from city and county
officers, and in some cases private persons; the letters, however,
are not official in any sense, and the questions ecovered by them are
treated in the most general way possible.

I doubt very much the wisdom of giving these letter opinions,
but since it has been the practice of the office for a good many years
I felt it my duty to continue the custom, at least, until the legisla-
ture takes some action upon the subject. These letter opinions rep-
resent but a small portion of the correspondence of the office. Thou-
sands of letters have been received during the period covering al-
most every imaginable subject, and it has been the policy of the
department to make some answer to every letter received.

I have received no money during the term from any source. The
office, however, has been instrumental in closing up several matters
in which payment to the state was made.

At the beginning of the term there were pending in the federal
court at Counecil Bluffs, several so-called River Bed cases in which
the state was a party, and in one of which, The Omaha Bridge &
Terminal Railway Company as complainant, was seeking to have
the title to a small tract of river bed land quieted as against the
state and other defendants. The case was settled so far as the
~ state is concerned by the payment by the Bridge Company to the
state of five thousand dollars ($5,000.00), and the costs of the
suit, and draft for this sum was delivered to the secretary of state.

There was also a case pending against Mr. Lafayette Young which
was settled by the payment by Mr. Young to the state of the sum
of fourteen hundred dollars ($1,400.00), and draft for this amount
was handed over to the state treasurer.

The department also made claim of the Omaha and Council Bluffs
Street Railway Company, for filing fees in the sum of $15,025.00.
This claim was paid by the company with a draft to the secretary of
state.
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A more detailed report of these matters, and other claims for
fees, will be included in the report of the several cases, and printed
with this report.

For some time prior to the beginning of the present term of this
office much was being said, not only by political speakers, but by
the press, about the failure of many of the eorporations doing busi-
ness in this state to comply with the laws of the state requiring
them to file copies of their articles of incorporation, and pay to
the secretary of state certain filing fees; and about the beginning
of the term the retiring secretary of state, Mr. W. B. Martin, and
his efficient and hard working chief clerk, Mr. Henry T. Saberson,
called my attention to many of such corporations.

Investigation of the records in the office of the secretary, to-
gether with other information gathered through correspondence
with eounty attorneys, and others, who were in possession of the
facts, convinced me that large sums of money was due the state
from these corporations for unpaid filing fees and penalties, and
a number of suits were instituted against the delinquents, the most
important of which are the suits against the Western Union Tele-
graph Company and The Barber Asphalt Paving Company.

At the same time the work involved in the preparation of
these cases was going on, plans were being perfected in the office
for the better enforcement of the criminal laws of the state, and
especially the statutes affecting the operation of saloons, gambling
and bawdy houses. Investigation along these lines had disclosed
a condition of affairs in the state that was not only a reflection upon
every public officer, both state, county and municipal, who was in
any degree responsible for the enforcement of these laws, but a
matter of humiliation and shame to every good man and woman in
the state; in other words, indifference to and defiance of the laws
which are intended to keep clear and pure the stream of citizenship,
and which make for the purity and happiness of the home had
reached such a stage in some parts of the state that the very atmos-
phere was poisoned and polluted with disrespect and contempt for
constituted authority, and many of such places were being jokingly
referred to as the state of C. ..., or the state of B...., or the state
of D....

In some of those cities the city authorities were in a sense in
partnership with law breakers and criminals. Under an agree-
ment, and by the payment of certain stipulated sums, saloonkeepers
were granted privileges prohibited by the laws of the state. In
some places they were allowed to operate their saloons on Sundays
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and all night, to serve lunches and have wine rooms, and dance
halls in connection with the saloons, all in violation of the laws of
the state. Gambling houses were permitted to run openly in some
places 24 hours out of every day, and by the payment of fixed
sums into the city treasury were granted immunity from arrest
or interference. The same practice prevailed with reference to
houses of ill fame. The whole system amounting to nothing more
nor less than the purchase, for a cash consideration, by the crimi-
nal law breakers of the city, of the honor and integrity, not only of
the municipality as such, but of every man, woman and child in
it; a system which if continued long would end in an absolute
failure of government.

In consultation with the then governor of the state, it was de-
cided that something ought to be done in the way of securing a bet-
ter enforcement of all these laws in every part of the state, and
some time in August Mr. George Cosson, one of the able assistants
in this office was instructed to prepare and forward to each county
attorney in the state a letter urging a more vigorous enforcement
of the laws respecting intoxicating liquor, gambling and bawdy
houses. Before Mr. Cosson found time, however, from other im-
portant work to write the letters, a storm of indignation that had
been brewing for months broke over the state, and not only the min-
isterial associations and other law and order leagues throughout the
state, but the press, almost without an exception, began a cam-
paign for law enforcement. This wave of sentiment for better
government was to some extent general throughout the country,
but the storm, if I may term it such, had increased fury in this
state, because of incidents which are still fresh in the minds of all
good citizens.

But little more than a year ago one B. E. Jones, a respected
citizen of the city of Burlington, was assaulted in broad daylight
upon one of the principal streets of that city by a number of
saloon men and their sympathizers, and cruelly and brutally beaten
because he had instituted, as the law authorized him to do, a num-
ber of injunction proceedings against certain saloonkeepers of that
city, the purpose of which proceedings was to enjoin these persons
from continuing the illegal sale of intoxicating liquors therein.
After repeated efforts to secure indictments against the guilty per-
sons, Jones appealed to the governor and to this department to see
if the law could not be vindicated, and with the consent of the
governor, special counsel, Mr. George Cosson, was sent to investi-
gate the case and to appear before the grand jury in co-operation
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with the county attorney to secure, if possible, an indictment
against the persons who committed the assault; but, notwithstand-
ing the opinion of Mr. Cosson that there was ample evidence to
warrant the finding of an indictment, the grand jury of that county
refused to return or find an indictment against any of the parties,
and though application was made for the calling of a special grand
jury to investigate this case, the court denied the application, and
the guilty parties are still unpunished, and to this extent it may
justly be said that there was a failure of government in that city.
At the very moment the members of this grand jury were standing
with uplifted right hands before the court swearing that they would
‘‘diligently inquire and true presentment make of all publie of-
fenses against the people of this state, triable on indietment within
this county, of which you have or can obtain legal evidence; you
shall present no person through malice, hatred or ill will, nor
leave any unpresented through fear, favor or affection, or for any
reward, or the promise or hope thereof, but in all your present-
ments you shall present the truth, the whole truth and nothing but
the truth, according to the best of your skill and understanding,’’
scores of places were running wide open in which the keepers were
violating practically every provision of the law regulating the sale
of intoxicating liquors. Not to know this every day while this jury
. was in session its members would have had to be both blind and
deaf, still it could find no evidence to indiet these saloonkeepers;
it had no trouble, however, to find time and evidence enough to
indict a ‘‘drunk-made’’ burglar for breaking and entering one of
those illegal places; and this kind of grand jury serviece is going on
every term of court in many ecities of the state, and yet there are
good people who ecan still see some good in this worn out, expensive
and now useless system.

During the month of October, 1907, T. H. Kemmerer, a respected
resident and citizen of Davenport, and Captain C. W, Neal, a vete-
ran of the grand army, also a resident of Davenport and a practie-
ing attorney of that city, were assaulted on the streets of the city
because of injunction proceedings brought under the law of the
state against some 200 saloons for violating the liquor laws, in
which cases Kemmerer appeared as plaintiff and Captain Neal as
counsel. Kemmerer was struck with a cane; Captain Neal’s life
was threatened by a mob, and he was hanged in effigy in one of

the parks of the city and later drummed out of town to the lasting
disgrace of everybody, who had a part in the outrage, as well as
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to the authorities who failed to give him the protection that every
citizen is entitled to.

At about the same time in several cities of the state so-called
compromise decrees were signed by certain judges of the district
court in injunction suits, one of which decrees was later set aside
by the supreme court and held to be invalid and not authorized by
the law of the state.

Afterwards in one of these cities a great public demonstration
and meeting was held attended by several thousand people, at
which meeting the law of the state was denounced, the authorities
defied, and the efforts of the people to enforce the law condemned.
The mayor of this city, although previously having stated that the
city department of police would have nothing to do with enforcing
the provisions of the law regulating the sale of intoxicating liquors,
did on the 4th day of December 1907, at the request of a number
of saloonkeepers, sign a proclamation and give public orders to his
chief of police directing him to see that the saloons complied with
such regulations as the saloonkeepers themselves had previously
agreed upon, a part of the conditions being that no saloon should
remain open for the sale of liquor after 11 o’clock at night, and
should not sell liquor on Sunday before 2 o’clock p. m.

In another city, under the protection of the city government, four
" of the most notorious gambling dens ever allowed to exist in the
state were operating openly in buildings facing on the principal
streets of the city. In these four dens men and boys of all classes
and stations, including day laborers, were nightly squandering their
money, and mothers and wives were appealing in vain to the au-
thorities for relief.

At about this time the good people of the state were shocked and
incensed by the murderous assault made upon Charles H. Morris at
Enterprise. Mr. Morris was a mine owner, a citizen of Des Moines,
and bore an enviable reputation. Because of his efforts to suppress
boot-legging in the town of Enterprise, in the interest of the miners,
he was cruelly shot on the 16th day of October, and as a result of
the wound died on the 26th day of that month.

This was the culminating act in a long continued series of out-
rages against law and order, and against good government, and
shortly thereafter Governor A. B. Cummins invited the members of
the ministerial association of Des Moines to meet with him in the
executive chamber on the 13th day of November, 1907, with a
view of determining what course ought to be pursued, the attorney
general being present on invitation at the meeting.
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It may truthfully be said to the credit of the press of the state,
and also of the ministers of all denominations, that their influence
throughout this entire period was ov. the side of law and order.

‘We had endeavored for some time to induce county attorneys
in counties in which the law was being violated to proceed by the
injunction process in the name of the state against all persons who
were violating the law, and it is but just to say that a large major-
ity of them were doing the best they could with the means at hand,
and out of the entire ninety-nine in the state there was but one who
refused absolutely to act.

On the 20th day of November, 1907, an open letter was issued
from this department to the Register and Leader, the Des Moines
Capital, and other state papers, the contents of which will be re-
membered without being set out in this report.

Thereafter, the attorney general went in person to the city of
Burlington to prosecute the suit against the county attorney of Des
Moines ecounty for wilfully refusing and neglecting to enforce the
provisions of the law relating to the sale of intoxicating liquors.

He also went in person to Council Bluffs, where in a publie
meeting attention was called to the fact that the county attorney
had appeared in open court as the attorney for some of the saloon-
keepers who were charged with violating the law, and that one of
the distriet judges in that district, on the motion of this same
county attorney, had dismissed certain injunection suits which were
then pending against some of these same saloonkeepers. As a re-
sult of this trip and meeting gambling was suppressed, the houses
closed and the saloons of the county were brought under the provi-
sions of the mulet law.

The assistant attorneys general, Mr, Charles W. Lyon, and Mr.
George Cosson, were also sent to several of the cities in the state,
and did conscientious and effective work in bringing about better
conditions.

It was impossible for us, however, to do much along this line as
no provision had been made by the legislature for funds, either to
pay our expenses or the necessary and legitimate expense made by
the county attorneys in their efforts to enforce the law. In faet,
a large part of the cost of enforcing these laws in communities
where they have been enforced has been paid by private citizens,
and in some cases the county attorney has paid money out of his
own pocket rather than have a prosecution fail.

What a commentation upon the state of the public mind. Did
any one ever hear of a private citizen or the prosecuting cfficer
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being compelled to pay the expense of enforcing the laws affecting
property rights? Hardly—as to these laws the public is alive and
awake, and the public officer is furnished with every means neces-
essary to enforce them.

‘We spend every year for a force of oil inspectors from $15,000
to $16,000 to see that the laws regulating the sale of oil is enforced;
and just now we are paying from $10,000 to $12,000 or more for a
force of food inspectors to see that the pure food law is enforeed.
I do not question the wisdom of maintaining these forces, in faet
they are necessary and are doing splendid work; I only urge that
the state take the same interest in the enforcement of the laws
affecting the morals of our boys and girls, and the peace and good
order of our cities and towns. I urge this, because, in my jugdment,
the harm to society and to property involved in all the violations of
the laws regulating the sale of oil and foods in the last ten years
is not to be compared to the harm done to society in a single year
by the illegal saloon, the gambling house, and the house of ill
fame. Why not combine these foreces and organize them into a
single effective force for ferreting out crime covering not only
violations of law with respect to oil and food, but these other crimi-
nal laws which are so constantly broken.

Some improvement is noticeable in the eonditions throughout the
state within the year. So far as we are informed the Sunday and
all night saloon has been banished. There are fewer gambling
houses, and there has been some improvement with respect to
bawdy houses. The improvement, of course, is not all due to the law
enforcement campaign that has been going on, directed to some
extent by this department, nor can it be said that the work has
more than commenced.

‘We cannot resist at this point to eall attention to improved con-
ditions in Des Moines, the capital city, due to some extent to the
campaign that has been going on now for over a year, but due
largely to the change in the methods of governing the city. It is
universally conceded by the citizens of the city that the criminal
laws of the state are being better enforced throughout the city than
ever before.

As an evidence of changed conditions here, a few Sundays ago
the chief of police delivered an address from the pulpit of one of
the churches of the city on the evils of drink and cigarette smoking.
Such a thing would have been impossible under the old regime.

It is doubtful whether a more complete and perfect system for
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enforcement of the eriminal laws could be found any where than
that in existence in this state. The legislature has provided an
ample force of peace officers, magistrates, prosecuting officers, grand .
and petit juries, and eourts. There is but one thing lacking and that
is the power and the means to make that force effective. As the
matter stands now this force, or machine for enforcing the ‘eriminal
laws, may be likened to one of our modern Mogul engines with no
steam on—there it stands perfect in all its parts, a great powerful
machine, and yet without the motive power—steam, and an en-
gineer to turn it on—not a wheel will move, and it is as useless as
so much serap-iron. '

It is idle to say that the governor ‘‘shall take care that the laws
are faithfully executed’’ without at the same time clothing him
with the necessary power to perform this duty; this, however, is
just our situation in this state so far as the governor is concerned.
More than fifty years ago there was written into the constitution
of Iowa as section 9 of Article IV, the following: ‘‘He (the gover-
nor) shall take care that the laws are faithfully executed’’; and
yet from that day to this not a single act has been written into our
statutes giving the governor the slightest power to in any degree
direct or control the action of the law-enforcing officers of the
state.

To some extent the same situation exists with reference to county
attorneys. They are required to see that eertain laws of the state
are enforced without being furnished with the necessary means and
power to perform their duties; so that much of the criticism di-
rected toward those officers for a failure to enforce the laws is un-
just. The truth is, the trouble is not so much with the officers them-
selves as it is to the lack of a well organized department of jus-
tice. Beginning with the constable in the township and extending
on up to the highest prosecuting officer of the state, this entire
force of constables, sheriffs, marshals, policemen, inspectors, county
attorneys and attorney general, should be organized into one har-
monious working force for the enforcement of the laws affecting
not only the moral side of our civilization, but the business and
commereial side as well.

I have taken the pains and trouble to ascertain what amount of
fines due the state is unecollected and standing upon the ecourt
docket of the several counties. I have no doubt it will be a sur-
prise to the tax payers to know that at this moment there is due
upon uncollected fines in round numbers $250,000.00. In addition
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to this, as stated at the beginning of this report, our attention early
in the term was directed to the foreign corporations doing business
in the state without proper authority, and without having paid
the filing fees required by law. .
. Thig proved to be a wonderfully fruitful field of inquiry and the
situation disclosed was, to put it mildly, astonishing. "We have only .
had time to seratch the surface in this work, but have uncovered
thousands upon thousands of dollars that are undoubtedly due and
owing to the state:
Here are a few of the delinquents with the amount of the filing
fees, saying nothing about the penalties, that they owe and must
pay, if we understand the law:

The Barber Asphalt Paving Company..........c.ceovvineeenne $ 3,915.00
The Atchison, Topeka & Santa Fe RY. CO..vvvvnvnrerrrnnnnns 250,015.00
The Cudahy Packing Company..............oieveieninnnnnnn 12,015.00
The Chicago Great Western Ry. CO..vuvvirnenerneunennnnn.. 105,000.00
The Chicago, N. Y. & Boston Refrigerator Co................. 1,515.00
The Great Northern Railway Company.........cooveveuennnnn 216,000.00
The Pullman COmMPANY ....uiueenrnertenneeannctansronssenes 100,000.00
The Swift Refrigerator Company.......c.coiviiieenennenn. 5,015.00
The Western Union Telegraph Co......vvvviniiiineninnnenss 100,000.00
The Centerville Light & Traction Co..........cvevvennn e 515.00

In addition to the above we have under investigation many
more, and have no doubt that there are hundreds of others not
yet brought to our attention.

If the fees above indicated are due to the state, as we have no
doubt they are, they have been due for several years. In fact, two
of the companies against which suits have been instituted are plead-
ing the statute of limitations, and charging the state with laches
in not sooner demanding payment.

Some weeks ago it was discovered by this department that one of
the principal street railway companies doing business in the state
was a foreign corporation, and had been operating its line for a
period of about six years without complying with our statute with
reference to filing fees, ete. The company had a capitalization
of $15,000,000.00, making the filing fee it would owe the state
$15,025.00. This amount has been due every minute since this
corporation commenced operating its road in the state. It was
paid to the secretary of state a day or two ago.

The condition disclosed with reference to uncollected fines, and
filing fees from corporations as above referred to, emphasizes again
the lack of a properly organized and effective department of jus-
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tice, and indicates business methods which if applied to prlvate
enterprise would lead straight to bankruptey.

In order that I may not be misunderstood I repeat here that no
publie officer is responsible for these conditions, nor am I trying to
fix responsibility or blame upon any officer of the state. The trouble
as before stated, is a legislative one and must be remedied by the
legislature. For instance: In the matter of corporations, there is
at this time no possible way in which any public officer, or any citi-
zen for that matter, can determine from the records of the state just
what foreign corporations are doing business in Iowa; and the same
may be said of domestic eorporations.

This is due to the fact that we have no statute requiring corpora-
tions to report to the secretary of state. In a great many of the
other states in the Union the law requires an anuual report to be
filed by every corporation doing business in the state with the sec-
retary in order that that officer may know at all times just what
corporations are operating within the state.

Another thing that is worthy of consideration in the matter of
a well organized department of justice is the question of appeals in
criminal cases. Under our present arrangement the county attor-
ney prosecutes all criminal cases in the lower courts, and when ap-
peal is taken his connection with the case ends, and it is the duty
of the attorney general to prepare and present the case for the state
to the supreme court. The trial is conducted in the lower court ab-
solutely independent of the attorney general’s department, so that
neither that officer nor any of his assistants have any information
of any kind about the case until after the appeal is taken, nor is
there any provision in the law authorizing the county attorney to
follow the case even on the request of the attorney general, nor al-
lowing hiimn his expenses in going to the seat of government to advise
with the attorney general with respect to cases pending in the su-
preme court from his county. The result is, that many times in im-
portant criminal cases where the record is large and the facts com-
plicated, reversals follow simply because the attorney general has
been deprived of the assistance of the county attorney in making
up the record; and I know of no work that could be engaged in by
the legislature that would result in greater profit or saving than a
revision of our eriminal law and procedure. When the bulk of our
criminal procedure was written the central idea in all criminal
prosecutions was punishment with reformation as a mere incident,
if it was considered at all, while today, the central idea in criminal
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prosecutions is reformation with punishment as a mere incident.
As proof of this attention is called to the faet that within a month
the warden of one of our penitentiaries made an address, or read a
paper in which good clothes, outdoor sports, flowers and music
were mentioned as a neecessary part of modern prison life.

In the former days punishment was so severe and the disgrace of
being convicted of a crime so great that every possible safeguard
was thrown around the citizen charged with erime. Every techni.
cality known to the law was indulged in his favor, and every pos-
sible advantage given to him as against the state. No man could
be tried for a crime above certain minor offenses without first being
indicted by a grand jury, a slow process at best; then as a rule, the
case would drag along for a term or two of court before called for
trial, then if it were found that the county attorney had failed to
meet the technical requirements in the indictment it was set aside
and the person charged held to the next grand jury. If another in-
dictment was found and the case was finally tried and the defend-
ant found guilty, he had several months in which to have a motion
for new trial disposed of, then he had a year in which to appeal
and several months more to- prepare and present his case to the
_ supreme court. If the judgment was affirmed there then he had
sixty days in which to file a petition for rehearing, and several more
months in which to present it, and finally the judgment below might
be reversed because of some trifling error in the court below, and
the case go back to the lower court to go through the same long
weary course or be dismissed.

T have in mind now a case that came under my own observation
Two young men forged and uttered a check. The county attorney
of the county was a bright young fellow just out of school. He
presented the case to the grand jury, an indictment was voted and
returned in court; two terms later the case came on in district court,
demurrer to the indictment was filed in which it was urged that the
indictment failed to charge that the boys Znew the check was a
forged instrument. The demurrer was sustained, the indietment
‘set aside, and the boys held over to the next grand jury at which
another indictment was found and returned into court, and a term
or two later the case came on again for trial. A jury was impan-
elled, a witness sworn, and when the first question was put to the
witness defendants’ counsel objected and urged as a reason for his
objection that the second indictment failed to charge that the boys
Inew the check was a forged instrument, and sure enough, the
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county attorney in drawing his indietment had simply charged that
the boys knowingly uttered the forged instrument. The court sus-
tained the objection, the jury was discharged, the indictment set
agide and the boys. held over again until the next grand jury. A
third indictment was returned, and after two or three terms of
court the case came on again for trial when defendants’ counsel
objected to further proceedings urging that one trial had already
been had, and that they could not be twice tried for the same of-
fense. This objection was sustained by the court and the boys were
discharged, although their guilt was without question almost from
the beginning, and the county had been put to hundreds of dollars
of expense.

Just such things as this are going on in our eriminal courts every
day, and court expenses are steadily increasing. Excuse for toler-
ating such a system up to this time may be found in the fact that
we have been busy with other important matters, but justification,
for its continuance can only be urged upon the theory that swift
and certain punishment is no longer necessary for the prevention of
crime, and that the interest of the tax payer is no longer a matter
of concern to the legislature.

These considerations lead me to suggest the following amend-
ments and additions to our laws:

First: Make it possible for the governor ‘‘to take care that the
laws are faithfully executed’’ by giving him the power, upon
proper complaint, to remove peace officers, mayors and prosecuting
attorneys.

Second: A complete reorganization of the attorney general’s
department along substantially the same lines as the department
of justice in the national government is organized; establishing a
closer relation between the county attorney and the attorney gen-
eral ; requiring the county attorney to report to the attorney gen-
eral promptly all matters of importance pending in his office in
which the state is interested, and giving to the attorney general
power to take charge, either himself or by assistants appointed by
him for the purpose, of any case pending in the district court in
which the state is interested, and to appear before the grand jury
in any eounty in any matters pending before that body of sufficient
importance to justify, in his judgment, such appearance.

Third: Enlarging the powers and duties of oil and food inspect-
ors requiring them to assist prosecuting attorneys and the attorney
general in securing evidence in all prosecutions in which the state
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is interested whether it be a violation of the criminal laws of the
state, or for the collection of fees and fines due the state. '

Fourth: Give the county attorney authority‘to follow app'e'al's
to the supreme court when requested by the attorney general, Wxth
ample provision for his compensation and expenses.

Fifth: Give to the attorney general’s department sufficient force
to properly transact the business of the office with salaries high
enough to secure the best possible service.

Sixth: A general revision of the laws covering criminal practice
and procedure.

The only excuse for the length of this report is the importance
of the questions covered and the desire I have to see some.of the
changes indicated made, coupled with the hope that you may deem
them of sufficient importance to cover all, or some of them, in your
recommendations to the legislature. '

Acknowledging with gratitude the uniform. courtesy and kind-
ness of all the officers and employes about the Capitol building, and
expressing my appreciation of the splendid work of Mr. Chas. W.
Lyon, who has had sole charge of the appeals in criminal tases; of
the careful and painstaking services of Mr. George Cosson in look-
ing after the civil business of the office ; of the faithful and efficient
manner in which Miss Hobbs and Miss Gilpin have performed their
duties, I am,

Respectfully,
H. W. BYERS,
Attorney General.
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Schedule A is a complete list of all appeals in criminal cases, sub-
mitted to the supreme court during the years 1907 and 1908, and
also all rehearings asked during that period, and shows the final
disposition of the cases.

Schedule B is a list of all criminal cases pending on:the first day
of January, 1909.

Schedule C is a list of civil cases which were pending in the
state and federal courts January 1, 1907, and have smce been dis-
posed of.

Schedule D is a list of civil cases which have been commenced
and disposed of sinee January 1, 1907. ' ‘

Schedule E is a list of civil cases which are now pending in the
state and federal ecourts in which the state is a party.

Schedule F contains some miscellaneous matters which will, no
doubt, be of interest to the public.

Schedule G is the official written opinions given by this office
during the years 1907 and 1908. ‘ v
" Schedule H contains a few of the many letters which were writ-
ten in response to inquiries from county officers and others as to
the construction and interpretation of statutes, and as to the law
in cases which have arisen in the state. These letters are not offi-
cial in their character, and frequently contain a simple suggestion
instead of the expression of an opinion. They relate to matters of
public interest as to which uniform action is desired in the state,
and it is thought advisable to include the same in this report.



SCHEDULE “‘A”

The following is a list of criminal cases submitted to the Supreme Court, and also rehearings asked
during the years 1907 and 1908 and the final disposition of the cases:

Title of Case County Decisions Offense
State v. Anderson, Wm. C., appellee..|Allamakee..... Reversed Dec. 15, 1908....| Adultery.
State v. Arthur, James, appellant....|Pottawattamie.| Petition for rehearing over-
ruled June 10, 1907....|Breaking and entering.
State v. Athey, James M., appellant..|Poweshiek ....|Petition for rehearing over-
ruled Feb. 14, 1907..... Adultery.
State v. Blades, Jack et al,, appellants|Polk ......... Affirmed May 17, 1907..... Keeping a gambling house.
State v. Bricker, L. J., appellant..... Lee .......... Affirmed July 3, 1907..... Rape.
State v. Brown, W. E., appellee...... Buena Vista. ..| Dismissed May 10, 1907..|Receiving and accepting a deposit when
and while insolvent.
State v. Brown, W. E,, appellee...... Buena Vista. ..) Dismissed May 10, 1907..) Receiving and accepting a deposit when
and while insolvent.
State v. Brown, W. E, appellee...... Buena Vista...| Dismissed May 10, 1907..} Receiving and accepting a deposit when
‘ and while insolvent.
State v. Brown, W. E,, appellee...... Buena Vista. . .| Dismigssed May 10, 1907..|Receiving and accepting a deposit when
: - and while insolvent.
State v. Brown, W. E., appellee...... Buena Vista...| Dismissed May 10, 1907..Receiving and accepting a deposit when
and while insolvent.
State v. Bresee, Emily W., appellant..| Pottawattamie.| Affirmed Dec. 17, 1907....|Practicing medicine without lawful au-
thority.
(Petition for rehearing
overruled March 17,
1908.)
State v. Blee, James, appellant....... Marion ....... Reversed March 13, 1907. .| Murder.
State v. Blydenburgh, E. 8., appellant
(rehearing) ........ccciieiiiiaiann Hardin Reversed July 3, 1907..../Murder.

81
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State v. Bennet, Burton, appellant....

State v. Blackburn, Nick, appellant..
State v. Blackburn, Nick, appellant..

(rehearing) ........oveviiininnnnn.
State v. Baldes, Mathias, appellant....
State v. Brown, L. W, appellant.....

D. ¥, appellant {re-

State v. Caine,
hearing)
State v. Conroy, Michael, appellant....

State v. Crofford, J. W., appellant...
State v. Cothron, C. W,, et al, appel-

Iants ..o i e i i
State v. Cohn, Meyer, appellant.......
State v. Cooper, C. S., appellee......
State v. Crayton, Fred, appeliant....
State v. Davis, Jack, appellant......
State v. Des Moines Union Ry. Co.,

appellant ....... ... . ...

State v. Donnelly, ¥. P., appellant...
State v. Dodwen, Vernon, appellant..
State v. Dvoracek, Frank J., appellee.

State v. Evans, Albert, et al., appel-

lants
State v. Ezecheck, John, appellant....
State v Fielding, Marshall, appellant. .
State v. Foster, Lucy, appellant......
State v. Fishel, Norman, appellant...
State v. Gilbert, Chas. F. et al, ap-

pellees
State v. Goodsell, W. R., appellant....

...........................

Woodbury.....
Scott..........
Clarke........

Monroe........
Page..........
Monroe........

Monroe........
Harrison......

Affirmed Jan. 8, 1907......
(Petition for rehearing
overruled Feb. 18, 1908.)

Affirmed Jan. 17, 1907....

Reversed Jan. 14, 1908....
Affirmed Feb. 5, 1907......
Petition for rehearing over-

ruled June 10, 1907.....

Reversed April 12, 1907...
Affirmed Feb. 6, 1907......
Affirmed March 5, 1907....

Reversed April 11, 1908..
A.irmed Nov. 18, 1908....
Contention of State sus-

taine< June 4, 1908.....
Affirmed June 4, 1908....
Stricken Nov. 23, 1908.....

Affirrced March 10, 1908. ..

Stricken Dec. 18, 1908....
Affirmed March 10, 1908...
Contention of State sus-

tained Nov. 21, 1908....

Reversed May 13, 1908....
Dismissed Sept. 17, 1907...
Affirmed July 3, 1907......
Affirmed Dec. 12, 1907....
Affirmed Dec. 15, 1908....

Affirmed May 5, 1908.....
Reversed Nov. 20, 1907...

Seduction.

Rape.

Rape.
Murder.

Liquor nuisance.

Conspiracy.
Burglary.
Murder.

Larceny.
Illegal sale of intoxicating liguors.

Libel.
Murder.
Enticing for the purpose of prostitution.

Leasing a house for the purpose of prosti-

tution.
Larceny by embezzlement.
Larceny.

Desertion.

Larceny.

Murder.

Murder.

Assault with intent to commit murder.
Assault with intent to commit rape.

Exposing a child.
Appeal from order district court.
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SCHEDULE ‘‘A’’—CONTINUED.

Title of Case County Decisions Offense
State v. Green, Roy, appellant........ Pottawattamie.| Stricken March 17, 1908...|Larceny from a building.
State v. Gage, Chas. B., et al.,, appel- ,
lants ... i i Poweshiek. ... | Affirmed June 4, 1908..... Sodomy.
(Petition for rehearing
overruled Sept. 29, 1908.)
State v. Goodsell, Warren, appellant..|Butler......... Affirmed June 4, 1908..... Incest.
State v. Hanley, Thomas, appellant...|Monroe........ Affirmed March 5, 1907....| Possession of burglar’s tools with intent
' to commit bur~lary.
State v. Hanlin, J. M., appellant...... Lucas......... | Affirmed Jan. 9, 1907..... Making false entries as deputy clerk.
(Petition for rehearing
overruled May 20, 1907.)
State v. Hoover, Carl, appellant...... Audubon...... ‘Reversed April 3, 1507....[ Assault with intent to commit rape.
State v. Hall, L. G., appellant........ Linn.......... Affirmed Jan. 16, 1908....|Liguor nuisance.
State v. Harmann, Peter, appellant...jDubuque...... Reversed July 3, 1907....jAdultery.
State v. Hooker, Robert, appellant....|Delaware...... Affirmed Oct. 23, 1907..... Larceny.
State v. Henderson, A. M., appellee...{Towa.......... Affirmed Oct. 15, 1907....| Making false entries and reports with in-
) tent to deceive.
State v. Hobson, Mrs. Ralph, et al., ap-
pellants ........iiiiiiianinienan ..|Monroe........ Affirmed May 17, 1907....| Prostitution.
State v. Hart, Chas., appellant........ Polk.......... }mnrmed Dec. 15, 1908....| Uttering a forged instrument.
State v. Hoffman, George C., appellant.|{Lee........... Affirmed June 4, 1907..... Embezzlement.
(Petition for rehearing
overruled Sept. 27, 1907.)
State v. Henderson, A. M., appellee...|Towa.......... Dismissed Jan. 15, 1908...|Making false entries and reports with in-
tent to deceive.
State v. Hubbell, F. M., et al, appel-
lants ... ..ol Polk.......... Affirmed March 10, 1908. ..} Leasing a house for the purpose of prosti-

tution.

02
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State v.

lants

State v.

lants

State v.

lants

State v.

lants

State v.

Jants

State
State
State
State

State
State
State

State
State
State

State
State
State

Hubbell, F.

. Jackson, W. P., appellant.....
. Johnson, Lee, appellant.....
. Johnson, Chas. M., appellant..
. Johnson, T. W,

appellant. .

. Johns, W. D., appellant.......

Kehr, W. N, appellant......

. Kendig, A. J.,, appellant......

. Kehr, W. N,, appellant.......
. Kehr, W. N,, appellant.......
. Krug, Fred et al., appellants. .

. Leslie, Joseph, appellant.....
. Leonard, George, appellant...
V.

Lewis, Ed, appellant.........

Pottawattamie.
Marshall......

Affirmed March 10, 1908...

Affirmed March 10, 1908...

Affirmed March 10, 1908...

Affirmed March 10, 1908...

Affirmed March 10, 1908...
Stricken Nov. 24, 1908....
Affirmed Jan. 8, 1907.....
Affirmed Nov. 18, 1907....
aufirmed May 7, 1907......
(Petition for rehearing
overruled Lec. 16, 1907.)
Affirmed Nov. 17, 1908....
Reversed Jan. 8, 1907.....
Affirmed Feb. 5, 1907.....
(Petition for rehearing
overruled April 11, 1907.)
Affirmed January 17, 1908.
Attirmed April 10, 1908...
Affirmed Nov. 18, 1907....
- (Petition for rehearing
stricken Feb. 12, 1908.)
Reversed April 7, 1908....
Affirmed July 3, 1907......
Affirmed June 6, 1908....
(Petition for rehearing
overruled Sept. 29, 1908.)

Leasing a house for the purpose of prosti-
tution.

Leasing a house for the purpose of prosti-
tution.

Leasing a house for the purpose of prosti-
tution.

Leasing a house for the purpose of prosti-
tution.

Leasing a house for the purpose of prosti-
tution. ' -

Breaking and entering.

Assault with intent to commit rape.

Assisting a prisoner in jail escape.

Liquor nuisance.

Nuisance.
Burglary.
Practicing medicine without a license.

Appeal from an order of district court.

Burglary.

Assault with intent to do great bodily in-
jury.

Burning wood timber of another.
Burglary.
Murder.

TVIANED-AANYOLLY 40 L30ddY
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SCHEDULE “‘A’’—CONTINUED.

Title of Case County Decisions Offense
State v. Leasman, Jesse, appellant....|Madison....... Affirmed Feb. 12, 1908....| Throwing at a train.
State v. Mathews, Neal, appellant....jPolk.......... Petition for r. .earing over-
ruled Feb. .-, 1907..... Murder.
State v. Manchester, Wm., appellant. . Woodbury..... Affirmed Jan. 17, 1907....|Burglary.
State v. McGovern, Bernard, appellant|Clinton....... Stricken Jan. 17, 1907....;Larceny.
State v. Martin, Johnson T., appellant| Keokuk....... Affirmed Jan. 16, 1908....|Murder.
(Petition for rehearing
overruled April 11, 1908.)
State v. Maher, Matt, appellant...... Johnson....... Dismissed May 8, 1907....| Murder.
State v. McDonald, L. A., appellant..|Pottawattamie.| Affirmed Jan. 14, 1908....|Incest.
State v. Meyer, Fritz, appellant...... O’Brien....... Affirmed Oct. 15, 1907, .... Assault with intent to commit rape.
State v. Mitchell, L., appellant....... Hamilton...... Affirmed June 11, 1908....|Assault with intent to do great bodily in-
jury.
(Petition for rehearing
overruled Sept. 29, 1908.)
State v. Miller, B. F., appellant...... Black Hawk..|Affirrsed March 19, 1908... | Practicing medicine without a license.
State v. McCausland, Wm., appellant..{ Wright........ Affirmed Nov. 20, 1907....|Rape.
' (Petition for rehearing
overruled Feb. 17, 1908.)
State v. Mason, L. B,, appellant...... Allamakee..... Reversed Dec. 13, 1907....|Obtaining money under false pretenses.
State v. McDermet, F., appellant...... Marshall...... Affirmed April 7, 1908..... Larceny in and from a building.
State v. McDavitt, Rector, appellant..{Polk.......... Reversed Nov. 24 1908....|Resorting to hotel for the purpose of lewd-
ness.
State v. Nowell, Elmer, appellant..... Pottawattamie.| Petition for rehearing over-
ruled June 10, 1907....| Murder.
State v. Norman, C. J., appellant..... Decatur....... affirmed Oct. 15, 1907....| Larceny of domestic fowl: in the night.
. time.
State v. Nugent, Thos. J., appellant..|Greene........ Reversed May 8, 1907..... Seduction.
State v. O’Brien, Pat et al., appellants|Polk.......... Affirmec Nov. 12, 1907..../Robbery.

144
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State v.

State v.

4=

R R R

State v.
State v.

State v.
State v.

State v.
State v.

. Rocker, Chas.,
. Rosborough, Chas. A., appel-

. Ozias, Chas., appellant......

O’'Malley, J. E., appellant....

Partipilo, Nicola, appellant..

. Pitkin, F. O. et al,, appellants
. Pillow, Ed, appellant........
. Quinn, Dan, appellant......

appellant. ...

Reiff, Geo. E., appellee.......
Rutledge, Homer, appellant..
Richardson, Homer, appellant
Rowe, Ed, appellant........
Ralston, Frank, appellant....
Roche, Marion W., appellant..
Richmond, John, appellant..
Shaffer, Wesley, appellant...
Shaffer, Wesley, appellant...

. Smith, Andrew, appellant....
. Sparegrove, James K,. appel-

Steward, Mrs. C. F., appellee.
Scott, E. W, appellant.......

Smith, David, appellant.....

Sandy, Alexander, appellant..
Symens, Peter, appellant.....
Snyder, Joseph, appellant....

Appanoose. . ...
Mitchell.......
Dickinson.....
Monroe........

Linn..........

Cerro Gordo...

Affirmed Nov. 13, 1907....
(Petition for rehearing
overruled Jan. 8, 1907.)

Affirmed July 7, 1908.....
(Petition for rehearing
overruled Sept. 29, 1908.)

Affirmed Jan. 15, 1908....

Dismissed Nov. 20, 1907..

Dismissed by appellant
Sept. 22, 1908...........

Affirmed June 9, 1908....

Dismissed Sept. 24, 1907..
Dismissed Nov. 16, 1907...
Reversed Oct. 21, 1907....
Affirmed March 10, 1908...
Affirmed June 4, 1908.....
Affirmed July 7, 1908.....
Affirmed Feb. 17, 1908....
Affirmed June 4, 1908.....
Affirmed Jan. 17, 1908.....
Affirmed April 10, 1908....
Affirmed Jan. 14, 1908.....

Affirmed June 4, 1907....
(Petition for rehearing
overruled Sept. 27, 1907.)

Affirmed June 6, 1908.....

Affirmed Nov. 12, 1907..
(Petition for rehearing
overruled Jan. 20, 1908.)

Reversed Oct. 15, 1907...

Affirmed June 8, 1908.....
Affirmed April 8, 1908....
Reversed March 10, 1908..

Receiving stolen property.

Nuisance.
Assault with intent to commit murder.

Liquor nuisance.
Conspiracy.

Manslaughter.
Murder.

Obstructing a public diteh.

Larceny.

Murder.

Incest.

Malicious killing of domestic animals.
Rape.

Perjury.

Breaking and entering.

Appeal from an order of district court.
Murder.

Murder.

Exposing a child.

Violating the pharmacy law.
Receiving stolen property.

Aiding in the unlawful delivery and dis-
tribution of intoxicating liquors.

Uttering a forged instrument.

Rape.

Burglary.
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SCHEDULE ‘‘A”’—CONTINUED.

County

Title of Case Decisions Offense
State v. Steidley, A. M., appellant.... |Lee........... Affirmed Jan. 8, 1907.....| Appeal from an order of district court.
State v. Steidley, A. M., appellant.... Lee........... Affirmed Oct. 15, 1907....|Burglary.
State v. Stevens, Tom, appellant...... Polk.......... Affirmed March 13, 1907...[Rape.
(Petition for rehearing
overruled May 20, 1907.) .
State v. Stout, John Ernest, appellant. Cedar......... Reversed Oct. 20, 1908... .| Desertion.
State v. Smith, Thomas, appellant,... Monroe........ (Petition for rehearing
dismissed Jan. 8, 1907.)| Murder.
State v. Stevens, Roy W., appellant.. Pottawattamie.| Stricken Dec. 18, 1908....| Assault with intent to commit rape.
State v. Thompson, Andrew P., appel-
Jant ...ttt iii i et Harrison...... Reversed April 2, 1907...] Adultery.
State v. Thomas, Chas., appellant..... Polk.......... Petition for rehearing over-
ruled Oct. 24, 1907...... Murder.
State v. Taylor, Harry L., appellant.. |Wapello....... Reversed Dec. 15, 1908....| Robbery.
State v. Taylor, W. L., appellant..... Polk.......... Affirmed Nov. 17, 1908....| Practicing medicine without a license.
State v. Usher, Joseph, appellant..... Linn.......... Affirmed May 7, 1907..... Murder.
(Petition for rehearing
overruled Dec. 16, 1907.)
State v. Von Kutzelben, Erich, appel-
-3 N P Towa.......... Reversed Oct. 24, 1907....| Murder.
State v. Walker, John, appellant...... Polk.......... Affirmed March 5, 1907....{ Murder.
(Petition for rehearing
. overruled May 20, 1907..
State v. Waterbury, Frank, appellant.. [Linn.......... Reversed Jan. 18, 1907....|Uttering a forged instrument.
State v. Woodard, Chas., appellant. ... |Decatur....... Petition for rehearing over-
ruled Jan. 18, 1907..... Murder.
State v. Westerman, Louis, Appellant. {Polk.......... Affirmed May 9, 1907..... Perjury.
State v. Wurtsbaugh, J. D., appellant. |Pocahontas. ...} Dismissed May 6, 1908....| Bigamy.-
State v. Wolf, J., et al., appellants, ... 'Linn.......... Affirmed June 6, 1908..... Keeping a nuisance.

¥s
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State v. Whimpey, Lem, appellant....
State v. Young, James, appellant....
State v. York, A. P,, appellee........

State v. Young, Josie, appellant......

19, 1908........ ...l Rape.
Modified and afiirmed Oct.
16, 1907. ... .ccviiiine.. Rape.

Reversed Oct. 15, 1907....|Receiving money as townshiy trustee un-
. der contract with road supervisor.
Affirmed Oct. 23, 1908....| Prostitution.
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SCHEDULE “B”

The following is a list of criminal cases pending in the supreme court of Iowa on January 1, 1909:

Title of Case County Crime

State v. Blodgett, D. T., appellant.............. oo /POIK .....iiieviennen.,. .| Forgery.
State v. Bennett, Lulu, appellant................ eeo|Scott ...iveviiiiiieree.. .| Murder.
State v. Baker, George, appellant................... Montgomery ............. Murder.
State v. Carter, S. E. and Geo. H. Marts, appellants.. |Polk ........ Ceereeeaeeae Conspiracy.
State v. Carter, W. L., appellant....... et Polk ............. «eve...|Larceny in a building.
State v. Carlson, August, appellant.............. ... | Pottawattamie ...........|Uttering a forged instrument.
State v. Chapman, Isaac, appellant........... R Appanoose ........ «ve.o..| Nuisance.
State v. Chamberlain, L. C., appellant.............. Polk ....... veeesseees...Obtaining gignature by false pretenses.
State v. Clark, W. G., appellant.............. veee.. | Jefferson ... ...l Obtaining money under false pretenses.
State v. Clark, John, appellant..........c.vivineenns Jefferson ......... e......| Larceny.
State v. Duff, Nelson, appellant.............. veees. |Winneghiek .....c.i.n... ‘Aiding a prisoner to escape.
State v. Delahoyde, Charleg et al., appellees......... Marshall ........... eenens Nuisance.
State v. Fuller, John E,, appellant................. . Webster .......cciiviuenn Desertion.
State v. Gibbons, Martha, appellee................. Fayette tssssensessss| Murder in the-second degree.
State v. Hardin, Eli, et al., appellants..... PP dPOIK L i Conspiracy.
State v. Hedgpeth, Marion, appellant........... .... | rottawattamie .......... .| Breaking and entering a building.
State v. Herriman, Sam, appellant................. Fayette .......covvvuvee..| Lewdness.
State v. Hetland, John, appellant.................. ..|Wright ...oeevvevvinees.. Assault with intent to commit rape.
State v. Hogan, George A., appellant................ Jones ........ teeeeessse.| RapE.
State v. Hogan, Oscar, appellant........ccvevuvennn. Wapello ........ veen ..| Rape.
State v. Jones, William, appellant................... Polk ........ Cereesereaas Keeping a house of ill fame.
State v. Latham, Albert, appellant.................. Polk .............. ......| Breaking and entering.
State v. Loose, B. F.,, appellant...........coeivuuan. Polk .....iiivinnnnannnns Perjury.
State v. Matheson, George, appellant............... Pottawattamie ........... Assault with intent to commit murder.
State v. Porter, C. C., appellant........... PR B 500 ) | : S, eeserasesae Keeping a house of ill feme.

V.

State

. Perkins, George, appeliant.....

cres s

L Adultery.

9%
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State v.
State v.
State v.
State v.
State v.
State v.

Pell, Bert, appellant
Rome, Roy, appellant

......................

Rohn, Fred, appellant............cocevuun..
Roberts, Doug, appellant...................
Tolliver, Chas., appellant..................
Thornton, Joe, appellant...................

Polk
Jones

Polk

....................

...................

Murder.

Larceny in building.

Rape.

Nuisance.

Robbery.

Assault with intent to commit murder.
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SCHEDULE “C.”

Cases pending January 7, 1907, have since been disposed of :
11-—Mrs. F. M.. Randolph vs. Cottage Hospital, State of icwa, et al.
26—=State of Iowa vs. Lafayette Young.
31—~8tate of Iowa vs. Ole Thompson.
5T—Omaha Bridge & Terminal Ry. Co. vs. Hannan, et al.
59—S8ilas Wilson vs. La. Purchase Exposition Com., et al.
84—R8tate of Iowa vs. A. J. Fuhrmeister, et al.

101—W. A. Montgomery, et al. vs. G. 8. Gilbertson.

103—City of Marshalltown vs. George LaPlant.

107—H. A. Merrill, et al., vs. Board of Supervisors of Cerro Gordo
County.

108—@. S. Gilbertson vs. T. H. Kenefick.

119—Carrie C. Cait vs. Mary Catt, et al.

120—State of Iowae vs. Addie Scott, et al.

SCHEDULE “D.”’

The following is a list of civil cases which have been commenced
and disposed of since January 7, 1907.
Sarah Lynch Griffin vs. Patrick Lynch, et al.
In re estate of John R. Lamb vs. W, W, Morrow.
State of Iowa vs. C., B. 1. & P. Ry. Co., and Ill. Cen. Ry. Co.
In the matter of Drainage District No. 70 Calhoun Counly.
8. 0. Thomas vs. J. C. Anderson & Co., et al.
J. 8. Baughman vs. E. T. Burns, et al.
8. 0. Thomas vs. Henry Geng, et al.
B. E. Jones vs. John Goble, et al.
B. E. Jones vs. Joseph Koch, et al.
8. 0. Thomas vs. Charles LaFranz.
J. 8. Baughman vs. Joseph McCabe, et al.
J. 8. Baughman vs. John Niewoehner, et al.
8. 0. Thomas vs. Frank Ober, et al.
B. E. Jones vs. Earnest Williams, et aol.
David K. Clever, et al, vs. The State of Iowa, et al.
In the matter of the estate of S. J. Fisher, decd., vs. W. W. Mor-
row, Treas,
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SCHEDULE “E.”
Cases pending in the district, federal and supreme courts.

CASES PENDING BEFORE INTERSTATE COMMERCE COMMISSION.

State Board of Railroad Commissioners of Iowa vs. Illmozs Central
Railway Company, et al.

DISTRICT COURT.

State of Iowa, ex rel, Chas. W. Mullar, Attorney-General, vs. Ger-
man Mutual Insurance Company of Council Bluffs, B. F. Loose,
et al. ’

Western Union Teleg;aph Company vs. B. F. Carroll, Auditor of
State.

State of Iowa vs. Suel J. Spaulding.

In the matter of the estate of Richard Wilde, deccased.

Edward H. Farley vs. Northwestern Life & Savings Company, B.
I. Carroll, et al.

Sioux City Gas and Electric Company vs. Wm. B. Martin and G.
S. Gilbertson. .

Western Union Teclegraph Company vs. B. F. Carroll, Auditor of
State.

State of Iowa, ex rel B. F. Carroll, Auditor of State vs. New Iab-
erty Savings Bank.

Frank L. McCoy, et al., vs. James L. Paxton, ct al.

Isaac Hall vs. Butler County, et al.

J. W. Murphy vs. Louisiana Purchase Exposition Com., et al.

State of Iowa, ex rel Chas. W. Mullan, Attorney-General, vs. The
Fraternal Accident Society of Cedar Rapids, Iowa.

L. W. Nichols, et al., vs. The National Masonic Accident Assn., et
al. :

City of Council Bluffs, et al., vs. W. B. Martin, Secretary of State,
et al. -

Rose Ann Carravan, et al., vs. Martin Harkins, et al.

Freemont Benjamine, et al., vs. B. F. Huff, ct al.
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Geo. C. Clark, et al., vs. J. W. McIntosh, et al.

Chas. R. Hannan, vs. W. B. Martin, et al.

Dumbarton Realty Company vs. W. B. Martin, et al.

Dumbarton Realty Company vs. F. M. Mollyneauzx, et al.

Dumbarton Realty Company vs. Paul King, et al.

Dumbarton Realty Company vs. Chas. Newton, et al.

A. White vs. Board of Medical Examiners, ¢t al.

C. L. Dunlap vs. C. M. Kellar, et al.

Louwis Busse vs. Marquis Barr, et al.

City of Ottumwa vs. Calvin Manning.

State of Iowa vs. Centerville Light & Traction Company.

State of Towa wvs. National Protective Legion of Waverly, N. Y.,
Mrs. M. E. Rush.

State of Iowa vs. Iowa Business Men’s Building & Loan Associa-
tion. .
State of Iowa vs. The Pioneer Life Association of America, of Dav-

enport, Iowa.
- State of Towa vs. Iowa Farmers Protective Mutual Hal Insurance
Association of Des Moines.
In Re Estate of Grace R. Spangler.
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REPORT OF ATTORNEY-GENERAL

STATE OF IOWA
ATTORNEY GENERAL’S OFFICE,

Dgs MOINES.
To THE HONORABLE WARREN GARST,

Governor of Iowa:

In accordance with the provisions of law relative thereto, I have
the honor to submit herewith my report of the business transacted
in this office during the years 1907 and 1908.

The volume of business during the term just about to close far
exceeds that of any former term, and will undoubtedly increase
as the publiec business of the state develops and grows. Much of
the increased labor in this department during the last two years
was due to the passage by the Thirty-second General Assembly of
numerous acts affecting the business and government of the state,
and especially the primary election law; the several acts affecting

" corporations, and the changes in the law relating to the busmess
and government of cities and towns of the state.

At the beginning of the term there were pending in this depart-
ment, and on.the docket of the several courts of the state, 105
_cages, 58 of which were criminal, pending on appeal in the supreme
court, and 47 were civil cases; of that number 58 criminal cases
have been disposed of, and 12 civil cases, leaving undisposed at this
time 35 of the civil cases.

Since the beginning of the term the eriminal cases appealed to
the supreme court, and including cases commenced originally by
this department, number 121, and the civil cases commenced during
the same period number 37, making a total of 158 cases entered on
the docket in this office during the term, of which number 76 of
the criminal cases, and 9 of the civil cases have been disposed of,
leaving still pending at this time of the new cases 28 civil and 35
criminal, or a total of 63 cases, which together with the 35 eivil
cases begun prior to January 7, 1907, and which are still pending
make a total of 98 cases pending on our docket, a complete list of
which cases, as well as a list of all of the cases disposed of with a
brief history of the questions invélved in the more important ones
will be attached to this report to be included in the printed volume
under proper divisions.
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During the term 120 official written opinions have been given in
response to requests from members of the General Assembly, the
governor, and the heads of the different state departments.

The time required in the preparation of these official opinions is
inconsiderable, however, when compared with the time oceupied
with the various state officers, heads of departments, and commis-
sions in the construction of statutes and discussion of questions
which arise every day affecting their duties and departments.

In addition to the written opinions just referred to the depart-
‘ment has furnished 771, what might be termed, letter opinions
which were written in response to inquiries from city and county
officers, and in some cases private persons; the letters, however,
are not official in any sense, and the questions ecovered by them are
treated in the most general way possible.

I doubt very much the wisdom of giving these letter opinions,
but since it has been the practice of the office for a good many years
I felt it my duty to continue the custom, at least, until the legisla-
ture takes some action upon the subject. These letter opinions rep-
resent but a small portion of the correspondence of the office. Thou-
sands of letters have been received during the period covering al-
most every imaginable subject, and it has been the policy of the
department to make some answer to every letter received.

I have received no money during the term from any source. The
office, however, has been instrumental in closing up several matters
in which payment to the state was made.

At the beginning of the term there were pending in the federal
court at Counecil Bluffs, several so-called River Bed cases in which
the state was a party, and in one of which, The Omaha Bridge &
Terminal Railway Company as complainant, was seeking to have
the title to a small tract of river bed land quieted as against the
state and other defendants. The case was settled so far as the
~ state is concerned by the payment by the Bridge Company to the
state of five thousand dollars ($5,000.00), and the costs of the
suit, and draft for this sum was delivered to the secretary of state.

There was also a case pending against Mr. Lafayette Young which
was settled by the payment by Mr. Young to the state of the sum
of fourteen hundred dollars ($1,400.00), and draft for this amount
was handed over to the state treasurer.

The department also made claim of the Omaha and Council Bluffs
Street Railway Company, for filing fees in the sum of $15,025.00.
This claim was paid by the company with a draft to the secretary of
state.
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A more detailed report of these matters, and other claims for
fees, will be included in the report of the several cases, and printed
with this report.

For some time prior to the beginning of the present term of this
office much was being said, not only by political speakers, but by
the press, about the failure of many of the eorporations doing busi-
ness in this state to comply with the laws of the state requiring
them to file copies of their articles of incorporation, and pay to
the secretary of state certain filing fees; and about the beginning
of the term the retiring secretary of state, Mr. W. B. Martin, and
his efficient and hard working chief clerk, Mr. Henry T. Saberson,
called my attention to many of such corporations.

Investigation of the records in the office of the secretary, to-
gether with other information gathered through correspondence
with eounty attorneys, and others, who were in possession of the
facts, convinced me that large sums of money was due the state
from these corporations for unpaid filing fees and penalties, and
a number of suits were instituted against the delinquents, the most
important of which are the suits against the Western Union Tele-
graph Company and The Barber Asphalt Paving Company.

At the same time the work involved in the preparation of
these cases was going on, plans were being perfected in the office
for the better enforcement of the criminal laws of the state, and
especially the statutes affecting the operation of saloons, gambling
and bawdy houses. Investigation along these lines had disclosed
a condition of affairs in the state that was not only a reflection upon
every public officer, both state, county and municipal, who was in
any degree responsible for the enforcement of these laws, but a
matter of humiliation and shame to every good man and woman in
the state; in other words, indifference to and defiance of the laws
which are intended to keep clear and pure the stream of citizenship,
and which make for the purity and happiness of the home had
reached such a stage in some parts of the state that the very atmos-
phere was poisoned and polluted with disrespect and contempt for
constituted authority, and many of such places were being jokingly
referred to as the state of C. ..., or the state of B...., or the state
of D....

In some of those cities the city authorities were in a sense in
partnership with law breakers and criminals. Under an agree-
ment, and by the payment of certain stipulated sums, saloonkeepers
were granted privileges prohibited by the laws of the state. In
some places they were allowed to operate their saloons on Sundays
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and all night, to serve lunches and have wine rooms, and dance
halls in connection with the saloons, all in violation of the laws of
the state. Gambling houses were permitted to run openly in some
places 24 hours out of every day, and by the payment of fixed
sums into the city treasury were granted immunity from arrest
or interference. The same practice prevailed with reference to
houses of ill fame. The whole system amounting to nothing more
nor less than the purchase, for a cash consideration, by the crimi-
nal law breakers of the city, of the honor and integrity, not only of
the municipality as such, but of every man, woman and child in
it; a system which if continued long would end in an absolute
failure of government.

In consultation with the then governor of the state, it was de-
cided that something ought to be done in the way of securing a bet-
ter enforcement of all these laws in every part of the state, and
some time in August Mr. George Cosson, one of the able assistants
in this office was instructed to prepare and forward to each county
attorney in the state a letter urging a more vigorous enforcement
of the laws respecting intoxicating liquor, gambling and bawdy
houses. Before Mr. Cosson found time, however, from other im-
portant work to write the letters, a storm of indignation that had
been brewing for months broke over the state, and not only the min-
isterial associations and other law and order leagues throughout the
state, but the press, almost without an exception, began a cam-
paign for law enforcement. This wave of sentiment for better
government was to some extent general throughout the country,
but the storm, if I may term it such, had increased fury in this
state, because of incidents which are still fresh in the minds of all
good citizens.

But little more than a year ago one B. E. Jones, a respected
citizen of the city of Burlington, was assaulted in broad daylight
upon one of the principal streets of that city by a number of
saloon men and their sympathizers, and cruelly and brutally beaten
because he had instituted, as the law authorized him to do, a num-
ber of injunction proceedings against certain saloonkeepers of that
city, the purpose of which proceedings was to enjoin these persons
from continuing the illegal sale of intoxicating liquors therein.
After repeated efforts to secure indictments against the guilty per-
sons, Jones appealed to the governor and to this department to see
if the law could not be vindicated, and with the consent of the
governor, special counsel, Mr. George Cosson, was sent to investi-
gate the case and to appear before the grand jury in co-operation
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with the county attorney to secure, if possible, an indictment
against the persons who committed the assault; but, notwithstand-
ing the opinion of Mr. Cosson that there was ample evidence to
warrant the finding of an indictment, the grand jury of that county
refused to return or find an indictment against any of the parties,
and though application was made for the calling of a special grand
jury to investigate this case, the court denied the application, and
the guilty parties are still unpunished, and to this extent it may
justly be said that there was a failure of government in that city.
At the very moment the members of this grand jury were standing
with uplifted right hands before the court swearing that they would
‘‘diligently inquire and true presentment make of all publie of-
fenses against the people of this state, triable on indietment within
this county, of which you have or can obtain legal evidence; you
shall present no person through malice, hatred or ill will, nor
leave any unpresented through fear, favor or affection, or for any
reward, or the promise or hope thereof, but in all your present-
ments you shall present the truth, the whole truth and nothing but
the truth, according to the best of your skill and understanding,’’
scores of places were running wide open in which the keepers were
violating practically every provision of the law regulating the sale
of intoxicating liquors. Not to know this every day while this jury
. was in session its members would have had to be both blind and
deaf, still it could find no evidence to indiet these saloonkeepers;
it had no trouble, however, to find time and evidence enough to
indict a ‘‘drunk-made’’ burglar for breaking and entering one of
those illegal places; and this kind of grand jury serviece is going on
every term of court in many ecities of the state, and yet there are
good people who ecan still see some good in this worn out, expensive
and now useless system.

During the month of October, 1907, T. H. Kemmerer, a respected
resident and citizen of Davenport, and Captain C. W, Neal, a vete-
ran of the grand army, also a resident of Davenport and a practie-
ing attorney of that city, were assaulted on the streets of the city
because of injunction proceedings brought under the law of the
state against some 200 saloons for violating the liquor laws, in
which cases Kemmerer appeared as plaintiff and Captain Neal as
counsel. Kemmerer was struck with a cane; Captain Neal’s life
was threatened by a mob, and he was hanged in effigy in one of

the parks of the city and later drummed out of town to the lasting
disgrace of everybody, who had a part in the outrage, as well as
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to the authorities who failed to give him the protection that every
citizen is entitled to.

At about the same time in several cities of the state so-called
compromise decrees were signed by certain judges of the district
court in injunction suits, one of which decrees was later set aside
by the supreme court and held to be invalid and not authorized by
the law of the state.

Afterwards in one of these cities a great public demonstration
and meeting was held attended by several thousand people, at
which meeting the law of the state was denounced, the authorities
defied, and the efforts of the people to enforce the law condemned.
The mayor of this city, although previously having stated that the
city department of police would have nothing to do with enforcing
the provisions of the law regulating the sale of intoxicating liquors,
did on the 4th day of December 1907, at the request of a number
of saloonkeepers, sign a proclamation and give public orders to his
chief of police directing him to see that the saloons complied with
such regulations as the saloonkeepers themselves had previously
agreed upon, a part of the conditions being that no saloon should
remain open for the sale of liquor after 11 o’clock at night, and
should not sell liquor on Sunday before 2 o’clock p. m.

In another city, under the protection of the city government, four
" of the most notorious gambling dens ever allowed to exist in the
state were operating openly in buildings facing on the principal
streets of the city. In these four dens men and boys of all classes
and stations, including day laborers, were nightly squandering their
money, and mothers and wives were appealing in vain to the au-
thorities for relief.

At about this time the good people of the state were shocked and
incensed by the murderous assault made upon Charles H. Morris at
Enterprise. Mr. Morris was a mine owner, a citizen of Des Moines,
and bore an enviable reputation. Because of his efforts to suppress
boot-legging in the town of Enterprise, in the interest of the miners,
he was cruelly shot on the 16th day of October, and as a result of
the wound died on the 26th day of that month.

This was the culminating act in a long continued series of out-
rages against law and order, and against good government, and
shortly thereafter Governor A. B. Cummins invited the members of
the ministerial association of Des Moines to meet with him in the
executive chamber on the 13th day of November, 1907, with a
view of determining what course ought to be pursued, the attorney
general being present on invitation at the meeting.
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It may truthfully be said to the credit of the press of the state,
and also of the ministers of all denominations, that their influence
throughout this entire period was ov. the side of law and order.

‘We had endeavored for some time to induce county attorneys
in counties in which the law was being violated to proceed by the
injunction process in the name of the state against all persons who
were violating the law, and it is but just to say that a large major-
ity of them were doing the best they could with the means at hand,
and out of the entire ninety-nine in the state there was but one who
refused absolutely to act.

On the 20th day of November, 1907, an open letter was issued
from this department to the Register and Leader, the Des Moines
Capital, and other state papers, the contents of which will be re-
membered without being set out in this report.

Thereafter, the attorney general went in person to the city of
Burlington to prosecute the suit against the county attorney of Des
Moines ecounty for wilfully refusing and neglecting to enforce the
provisions of the law relating to the sale of intoxicating liquors.

He also went in person to Council Bluffs, where in a publie
meeting attention was called to the fact that the county attorney
had appeared in open court as the attorney for some of the saloon-
keepers who were charged with violating the law, and that one of
the distriet judges in that district, on the motion of this same
county attorney, had dismissed certain injunection suits which were
then pending against some of these same saloonkeepers. As a re-
sult of this trip and meeting gambling was suppressed, the houses
closed and the saloons of the county were brought under the provi-
sions of the mulet law.

The assistant attorneys general, Mr, Charles W. Lyon, and Mr.
George Cosson, were also sent to several of the cities in the state,
and did conscientious and effective work in bringing about better
conditions.

It was impossible for us, however, to do much along this line as
no provision had been made by the legislature for funds, either to
pay our expenses or the necessary and legitimate expense made by
the county attorneys in their efforts to enforce the law. In faet,
a large part of the cost of enforcing these laws in communities
where they have been enforced has been paid by private citizens,
and in some cases the county attorney has paid money out of his
own pocket rather than have a prosecution fail.

What a commentation upon the state of the public mind. Did
any one ever hear of a private citizen or the prosecuting cfficer
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being compelled to pay the expense of enforcing the laws affecting
property rights? Hardly—as to these laws the public is alive and
awake, and the public officer is furnished with every means neces-
essary to enforce them.

‘We spend every year for a force of oil inspectors from $15,000
to $16,000 to see that the laws regulating the sale of oil is enforced;
and just now we are paying from $10,000 to $12,000 or more for a
force of food inspectors to see that the pure food law is enforeed.
I do not question the wisdom of maintaining these forces, in faet
they are necessary and are doing splendid work; I only urge that
the state take the same interest in the enforcement of the laws
affecting the morals of our boys and girls, and the peace and good
order of our cities and towns. I urge this, because, in my jugdment,
the harm to society and to property involved in all the violations of
the laws regulating the sale of oil and foods in the last ten years
is not to be compared to the harm done to society in a single year
by the illegal saloon, the gambling house, and the house of ill
fame. Why not combine these foreces and organize them into a
single effective force for ferreting out crime covering not only
violations of law with respect to oil and food, but these other crimi-
nal laws which are so constantly broken.

Some improvement is noticeable in the eonditions throughout the
state within the year. So far as we are informed the Sunday and
all night saloon has been banished. There are fewer gambling
houses, and there has been some improvement with respect to
bawdy houses. The improvement, of course, is not all due to the law
enforcement campaign that has been going on, directed to some
extent by this department, nor can it be said that the work has
more than commenced.

‘We cannot resist at this point to eall attention to improved con-
ditions in Des Moines, the capital city, due to some extent to the
campaign that has been going on now for over a year, but due
largely to the change in the methods of governing the city. It is
universally conceded by the citizens of the city that the criminal
laws of the state are being better enforced throughout the city than
ever before.

As an evidence of changed conditions here, a few Sundays ago
the chief of police delivered an address from the pulpit of one of
the churches of the city on the evils of drink and cigarette smoking.
Such a thing would have been impossible under the old regime.

It is doubtful whether a more complete and perfect system for
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enforcement of the eriminal laws could be found any where than
that in existence in this state. The legislature has provided an
ample force of peace officers, magistrates, prosecuting officers, grand .
and petit juries, and eourts. There is but one thing lacking and that
is the power and the means to make that force effective. As the
matter stands now this force, or machine for enforcing the ‘eriminal
laws, may be likened to one of our modern Mogul engines with no
steam on—there it stands perfect in all its parts, a great powerful
machine, and yet without the motive power—steam, and an en-
gineer to turn it on—not a wheel will move, and it is as useless as
so much serap-iron. '

It is idle to say that the governor ‘‘shall take care that the laws
are faithfully executed’’ without at the same time clothing him
with the necessary power to perform this duty; this, however, is
just our situation in this state so far as the governor is concerned.
More than fifty years ago there was written into the constitution
of Iowa as section 9 of Article IV, the following: ‘‘He (the gover-
nor) shall take care that the laws are faithfully executed’’; and
yet from that day to this not a single act has been written into our
statutes giving the governor the slightest power to in any degree
direct or control the action of the law-enforcing officers of the
state.

To some extent the same situation exists with reference to county
attorneys. They are required to see that eertain laws of the state
are enforced without being furnished with the necessary means and
power to perform their duties; so that much of the criticism di-
rected toward those officers for a failure to enforce the laws is un-
just. The truth is, the trouble is not so much with the officers them-
selves as it is to the lack of a well organized department of jus-
tice. Beginning with the constable in the township and extending
on up to the highest prosecuting officer of the state, this entire
force of constables, sheriffs, marshals, policemen, inspectors, county
attorneys and attorney general, should be organized into one har-
monious working force for the enforcement of the laws affecting
not only the moral side of our civilization, but the business and
commereial side as well.

I have taken the pains and trouble to ascertain what amount of
fines due the state is unecollected and standing upon the ecourt
docket of the several counties. I have no doubt it will be a sur-
prise to the tax payers to know that at this moment there is due
upon uncollected fines in round numbers $250,000.00. In addition
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to this, as stated at the beginning of this report, our attention early
in the term was directed to the foreign corporations doing business
in the state without proper authority, and without having paid
the filing fees required by law. .
. Thig proved to be a wonderfully fruitful field of inquiry and the
situation disclosed was, to put it mildly, astonishing. "We have only .
had time to seratch the surface in this work, but have uncovered
thousands upon thousands of dollars that are undoubtedly due and
owing to the state:
Here are a few of the delinquents with the amount of the filing
fees, saying nothing about the penalties, that they owe and must
pay, if we understand the law:

The Barber Asphalt Paving Company..........c.ceovvineeenne $ 3,915.00
The Atchison, Topeka & Santa Fe RY. CO..vvvvnvnrerrrnnnnns 250,015.00
The Cudahy Packing Company..............oieveieninnnnnnn 12,015.00
The Chicago Great Western Ry. CO..vuvvirnenerneunennnnn.. 105,000.00
The Chicago, N. Y. & Boston Refrigerator Co................. 1,515.00
The Great Northern Railway Company.........cooveveuennnnn 216,000.00
The Pullman COmMPANY ....uiueenrnertenneeannctansronssenes 100,000.00
The Swift Refrigerator Company.......c.coiviiieenennenn. 5,015.00
The Western Union Telegraph Co......vvvviniiiineninnnenss 100,000.00
The Centerville Light & Traction Co..........cvevvennn e 515.00

In addition to the above we have under investigation many
more, and have no doubt that there are hundreds of others not
yet brought to our attention.

If the fees above indicated are due to the state, as we have no
doubt they are, they have been due for several years. In fact, two
of the companies against which suits have been instituted are plead-
ing the statute of limitations, and charging the state with laches
in not sooner demanding payment.

Some weeks ago it was discovered by this department that one of
the principal street railway companies doing business in the state
was a foreign corporation, and had been operating its line for a
period of about six years without complying with our statute with
reference to filing fees, ete. The company had a capitalization
of $15,000,000.00, making the filing fee it would owe the state
$15,025.00. This amount has been due every minute since this
corporation commenced operating its road in the state. It was
paid to the secretary of state a day or two ago.

The condition disclosed with reference to uncollected fines, and
filing fees from corporations as above referred to, emphasizes again
the lack of a properly organized and effective department of jus-
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tice, and indicates business methods which if applied to prlvate
enterprise would lead straight to bankruptey.

In order that I may not be misunderstood I repeat here that no
publie officer is responsible for these conditions, nor am I trying to
fix responsibility or blame upon any officer of the state. The trouble
as before stated, is a legislative one and must be remedied by the
legislature. For instance: In the matter of corporations, there is
at this time no possible way in which any public officer, or any citi-
zen for that matter, can determine from the records of the state just
what foreign corporations are doing business in Iowa; and the same
may be said of domestic eorporations.

This is due to the fact that we have no statute requiring corpora-
tions to report to the secretary of state. In a great many of the
other states in the Union the law requires an anuual report to be
filed by every corporation doing business in the state with the sec-
retary in order that that officer may know at all times just what
corporations are operating within the state.

Another thing that is worthy of consideration in the matter of
a well organized department of justice is the question of appeals in
criminal cases. Under our present arrangement the county attor-
ney prosecutes all criminal cases in the lower courts, and when ap-
peal is taken his connection with the case ends, and it is the duty
of the attorney general to prepare and present the case for the state
to the supreme court. The trial is conducted in the lower court ab-
solutely independent of the attorney general’s department, so that
neither that officer nor any of his assistants have any information
of any kind about the case until after the appeal is taken, nor is
there any provision in the law authorizing the county attorney to
follow the case even on the request of the attorney general, nor al-
lowing hiimn his expenses in going to the seat of government to advise
with the attorney general with respect to cases pending in the su-
preme court from his county. The result is, that many times in im-
portant criminal cases where the record is large and the facts com-
plicated, reversals follow simply because the attorney general has
been deprived of the assistance of the county attorney in making
up the record; and I know of no work that could be engaged in by
the legislature that would result in greater profit or saving than a
revision of our eriminal law and procedure. When the bulk of our
criminal procedure was written the central idea in all criminal
prosecutions was punishment with reformation as a mere incident,
if it was considered at all, while today, the central idea in criminal
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prosecutions is reformation with punishment as a mere incident.
As proof of this attention is called to the faet that within a month
the warden of one of our penitentiaries made an address, or read a
paper in which good clothes, outdoor sports, flowers and music
were mentioned as a neecessary part of modern prison life.

In the former days punishment was so severe and the disgrace of
being convicted of a crime so great that every possible safeguard
was thrown around the citizen charged with erime. Every techni.
cality known to the law was indulged in his favor, and every pos-
sible advantage given to him as against the state. No man could
be tried for a crime above certain minor offenses without first being
indicted by a grand jury, a slow process at best; then as a rule, the
case would drag along for a term or two of court before called for
trial, then if it were found that the county attorney had failed to
meet the technical requirements in the indictment it was set aside
and the person charged held to the next grand jury. If another in-
dictment was found and the case was finally tried and the defend-
ant found guilty, he had several months in which to have a motion
for new trial disposed of, then he had a year in which to appeal
and several months more to- prepare and present his case to the
_ supreme court. If the judgment was affirmed there then he had
sixty days in which to file a petition for rehearing, and several more
months in which to present it, and finally the judgment below might
be reversed because of some trifling error in the court below, and
the case go back to the lower court to go through the same long
weary course or be dismissed.

T have in mind now a case that came under my own observation
Two young men forged and uttered a check. The county attorney
of the county was a bright young fellow just out of school. He
presented the case to the grand jury, an indictment was voted and
returned in court; two terms later the case came on in district court,
demurrer to the indictment was filed in which it was urged that the
indictment failed to charge that the boys Znew the check was a
forged instrument. The demurrer was sustained, the indietment
‘set aside, and the boys held over to the next grand jury at which
another indictment was found and returned into court, and a term
or two later the case came on again for trial. A jury was impan-
elled, a witness sworn, and when the first question was put to the
witness defendants’ counsel objected and urged as a reason for his
objection that the second indictment failed to charge that the boys
Inew the check was a forged instrument, and sure enough, the
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county attorney in drawing his indietment had simply charged that
the boys knowingly uttered the forged instrument. The court sus-
tained the objection, the jury was discharged, the indictment set
agide and the boys. held over again until the next grand jury. A
third indictment was returned, and after two or three terms of
court the case came on again for trial when defendants’ counsel
objected to further proceedings urging that one trial had already
been had, and that they could not be twice tried for the same of-
fense. This objection was sustained by the court and the boys were
discharged, although their guilt was without question almost from
the beginning, and the county had been put to hundreds of dollars
of expense.

Just such things as this are going on in our eriminal courts every
day, and court expenses are steadily increasing. Excuse for toler-
ating such a system up to this time may be found in the fact that
we have been busy with other important matters, but justification,
for its continuance can only be urged upon the theory that swift
and certain punishment is no longer necessary for the prevention of
crime, and that the interest of the tax payer is no longer a matter
of concern to the legislature.

These considerations lead me to suggest the following amend-
ments and additions to our laws:

First: Make it possible for the governor ‘‘to take care that the
laws are faithfully executed’’ by giving him the power, upon
proper complaint, to remove peace officers, mayors and prosecuting
attorneys.

Second: A complete reorganization of the attorney general’s
department along substantially the same lines as the department
of justice in the national government is organized; establishing a
closer relation between the county attorney and the attorney gen-
eral ; requiring the county attorney to report to the attorney gen-
eral promptly all matters of importance pending in his office in
which the state is interested, and giving to the attorney general
power to take charge, either himself or by assistants appointed by
him for the purpose, of any case pending in the district court in
which the state is interested, and to appear before the grand jury
in any eounty in any matters pending before that body of sufficient
importance to justify, in his judgment, such appearance.

Third: Enlarging the powers and duties of oil and food inspect-
ors requiring them to assist prosecuting attorneys and the attorney
general in securing evidence in all prosecutions in which the state
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is interested whether it be a violation of the criminal laws of the
state, or for the collection of fees and fines due the state. '

Fourth: Give the county attorney authority‘to follow app'e'al's
to the supreme court when requested by the attorney general, Wxth
ample provision for his compensation and expenses.

Fifth: Give to the attorney general’s department sufficient force
to properly transact the business of the office with salaries high
enough to secure the best possible service.

Sixth: A general revision of the laws covering criminal practice
and procedure.

The only excuse for the length of this report is the importance
of the questions covered and the desire I have to see some.of the
changes indicated made, coupled with the hope that you may deem
them of sufficient importance to cover all, or some of them, in your
recommendations to the legislature. '

Acknowledging with gratitude the uniform. courtesy and kind-
ness of all the officers and employes about the Capitol building, and
expressing my appreciation of the splendid work of Mr. Chas. W.
Lyon, who has had sole charge of the appeals in criminal tases; of
the careful and painstaking services of Mr. George Cosson in look-
ing after the civil business of the office ; of the faithful and efficient
manner in which Miss Hobbs and Miss Gilpin have performed their
duties, I am,

Respectfully,
H. W. BYERS,
Attorney General.
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Schedule A is a complete list of all appeals in criminal cases, sub-
mitted to the supreme court during the years 1907 and 1908, and
also all rehearings asked during that period, and shows the final
disposition of the cases.

Schedule B is a list of all criminal cases pending on:the first day
of January, 1909.

Schedule C is a list of civil cases which were pending in the
state and federal courts January 1, 1907, and have smce been dis-
posed of.

Schedule D is a list of civil cases which have been commenced
and disposed of sinee January 1, 1907. ' ‘

Schedule E is a list of civil cases which are now pending in the
state and federal ecourts in which the state is a party.

Schedule F contains some miscellaneous matters which will, no
doubt, be of interest to the public.

Schedule G is the official written opinions given by this office
during the years 1907 and 1908. ‘ v
" Schedule H contains a few of the many letters which were writ-
ten in response to inquiries from county officers and others as to
the construction and interpretation of statutes, and as to the law
in cases which have arisen in the state. These letters are not offi-
cial in their character, and frequently contain a simple suggestion
instead of the expression of an opinion. They relate to matters of
public interest as to which uniform action is desired in the state,
and it is thought advisable to include the same in this report.
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SCHEDULE “F.”

Des Moines, Towa, November 20, 1907.

To rHE EpITOoR: In your editorial of recent date relative to the
enforcement of the liquor law in Iowa you eall attention to the late
decision of the supreme court of Minnesota, wherein the attorney-
general prosecuted an action in the name of the state to remove one
Robinson from the office of mayor of the city of St. Cloud, and also
to recover the penalty provided by seetion 1561 of the revised laws
of Minnesota. You insist that the attorney-general of Towa has
equal authority with the attorney-general of Minnesota.

Séction 1561, revised laws of 1905 of Minnesota, makes it the
duty of the mayor of every municipality of that state, or other
public officers named therein, to make complaint to the proper
magistrate of any known violation of the laws of the state on the
subject of the sale of intoxicating ligquors; and section 1562 declares
a neglect of that duty malfeasance in office, subjecting the guilty
officer to removal and a penalty of not less than one hundred dol-
lars, and not more than five hundred dollars.

Section 4545 of the Minnesota code provides among other things,
that when any public officer does or suffers an act, which by law
causes a forfeiture of his office, the attorney-general may, when he
has reason to believe that a cause of action can be proved, bring
an action in the name of the state, upon his own information or
upon the complaint of a private person against the person offending.

It is therefore erroneous to assume that the Minnesota decision
sustaining the attorney-general’s right to prosecute an action for
the removal of an officer for malfeasance or non-feasance in office is
based upon the common law powers of the attorney-general.

The principal point decided in the case was that the attorney-
general had authority by virtue of his office to maintain an action
to recover the penalty prescribed by section 1562, revised laws of
Minnesota, notwithstanding that section 1561 made it the duty of
the county attormey to collect such penalty. The court based its
decision partly upon the common law powers which it said inhered
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in the office of the attorney-general, but also found that it was
the evident purpose of the legislature in passing the present liquor
laws to re-cstablish the supreme authority of the state with refer-
ence to the control and regulation of the sale of intoxicating liquors.

The mulet law in Towa, which does not repcal but only suspends
under certain conditions the prohibitory law, contains a method
for its inforecement, but the responsibility of enforcement rests
almost wholly with local officers. Judges are enjoined with the
duty of instructing the grand jury with reference to violations
of the liquor laws, and section 2406 provides, that actions to abate
liquor nuisances may be brought in the name of the state by the
county attorney, or any citizen of the county may institute and
maintain such a proceeding in his name,

Seetion 2428 provides, that peace officers shall see that all pro-
visions of the chapter relating to intoxicating liquors are faithfully
executed within their respective jurisdictions, and when informed,
or they have reason to believe that the law has been violated, they
shall file an information to that effect against the offending party
before a magistrate, and further provides. that the county attorney
shall appear for the state and prosecute such cases, and that any
* peace officer shall, upon conviction, pay a fine of not less than ten
nor more than'fifty dollars and forfeit his office.

Section 5099 designates peace officers to be, (1) sheriffs and
their deputies; (2) constables; (3) marshals and policemen of
cities and towns.

It is to be observed that the provisions of said section do not
include county attorneys, and also that the section is eriminal in its
nature, and that the peace officer who fails to comply with the
provisions of said act may be proceeded against only by informa-
tion in the regular way.

Section 2446 of the code, which is currently supposed to give
the judges of the various districts authority to summarily suspend
or remove from office any county attorney who neglects or refuses
to enforee the general provisions of the mulet law, merely provides
that it shall be the duty of the county attorney of each county
to see that the provisions of the chapter relating to the mulct tax
are enforced, and for a failure in this regard, the district court or
judge thereof shall suspend or remove from office any county at-
torney. .

It is contended by some that this section only authorizes the
court or judge to suspend or remove county attorneys for a failure

3
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or refusal to enforee the provision of the chapter relating to the
maldct tex, and cite in support of this contention the fact that as
the law as originally enacted was more general in its provisions
and authorized the distriet court, or any judge thereof, to remove
any county attorney for failure to perform any of the duties en-
joined upon him under the provisions of the mulet law; but
whether this contention is sound or not, there is ample authority
for removing county attorneys or other officers from office for neg-
leet or failure to enforce the general provisions of the mulet law
found in chapter 8, title 6 of the Code, the provisions of which
are general in their nature and apply to all county, township, city
and town officers. In addition to the other grounds specified
therein, said chapter provides that officers may be removed for
habitual or wilful neglect of duty, for eorruption, and for wilful
misconduet or maladministration in office.

Section 1252 of the code provides, that any resident of the
county, city or town of which the person to be charged is an
officer may make complaint by a petition in the distriet court. It
further provides, that the county attorney shall file such petition
whenever he believes there is just cause therefor, and may be re-
quired to do so by the court or judge thereof.

Section 1253 provides for notice to the accused; section 1254 -
provides that the action shall be tried as a law action, and that
all the proceedings shall, as near as may be, conform to the rules
governing the trial of such action.

It is perfectly apparent that there is a material difference be-
tween the procedure in the Iowa law and the Minnesota law, and
that the attorney-general of Minnesota is given a great deal more
power and authority by statute than is conferred upon the attor-
ney-general of Iowa.

In this state, however, the attorney-general unquestionably has
the authority to appear in any case in which the state is a party,
or in which it has an interest. No one, I think though, would con-
tend that as this department is now organized with a contingent
fund of only six hundred dollars per annum over and above an
amount sufficient to pay the regular help, it would be physically
possible, or that it is his duty to appear for the state before commit-
ting magistrates in the prosecution of persons charged with indiet-
able offenses, nor even to assist in the prosecution of such persons
in the district court after an indictment unless the case was of
unusual public interest, and then only when requested to do so by
the governor, executive council, or general assembly, and in
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this connection it is proper to say, that at the beginning of the
term of the present attorney-general the governor called attention
to the necessity of a better enforcement of the laws of the state, and
requested and authorized the department to take such action as
was deemed best in all matters-with respeect to law enforcement.
Without extending this statement further, it is my judgment,
in which the governor concurs, that there is sufficient authority
under our statute to authorize the attorney-general to appear and
prosecute any action brought in the name of the state for the
removal of any county attorney, or other officers when the county
attorney refuses to prosecute for malfeasance or non-feasance in
office; and this department stands ready to prosecute in all such
cases upon proper complaint by any responsible resident of the
county or city of which the person charged is an officer.
Respectfully,
H. W. Bygrs.

OPINION GIVEN TO LEGISLATIVE COMMITTEE ON PROPOSED PRIMARY
Pran,

It is proposed by the so-called Dolliver-Smith plan to provide for
a primary election for the republican candidate for United States
senator by having the names of the several candidates for senator
printed on the official ballot used at the general election in Novem-
ber; the names to appear either at the top or the bottom of the
republican ticket, with the further provision that the vote for
United States senator shall be limited to persons who vote for
each candidate on the republican national, congressional, state
and legislative ticket. )

Is such a plan lawful, and if adopted would the vote for the
republican candidate for United States senator be confined to mem-
bers of the republican party?

No one will contend that it would be lawful in this state to
grant the right to vote for a candidate for United States senator
on the republican ticket to some republicans, and deny the same
right upon the same terms to others; that is to say, it would be at
once conceded that a primary election law which diseriminated
between members of the same party would be invalid.

It may also be safely stated that any method for determining
whether persons proposing to vote at the proposed primary for
United States senator possessed the required qualifications, which
in any manner impaired the right of the voter to cast his ballot
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for the person of his choice for office, or that in any way restrained
or interfered with his freedom of choice would be invalid.

It is the settled public policy of this state that every man who is
entitled to vote at all, has the right to vote at all elections; that
his vote shall be by secret ballot; that he shall be allowed to cast
his vote free from unlawful and improper influence; that there
shall be absolute freedom of choice.

This policy .and these rules will be found declared in the con-
stitution of our state, in the statutes and in the decisions of our
courts. The proposed plan if enacted into law would in its opera-
tion violate most, if not all, of these sacred rights, and would be
opposed to the ‘‘express terms of our fundamental law’’ as well as
the ‘“genius and spirit of our institutions.”’

The purpose of the plan, it is claimed, is to give the republicans
of the state an opportunity to vote their preference for a republican
United States senator, and yet every republican who voted for
one candidate on either of the other party tickets above the county
ticket, and every republican who, for any reason, failed to mark
his ballot for every candidate on the republican ticket down to
the county ticket, would be disfranchised in so far as the primary
election on the United States senator is concerned.

If the legislature has the power to say that unless the voler
marks his ballot for the republican eandidate for congress his vote
on the same ticket for the republican candidate for United States
senator shall not be counted, then it follows that that body has
the power to say that unless the voter marks his ballot- for the
republican candidate for governor his vote on the same ticket for
the republican candidate for secretary of state shall not be
counted ; a proposition that would be laughed to scorn by every
high school boy in the state.

It is no answer to this argument to say that becausc the vote on
United States senator is only advisory and a mere instruction to
the members of the general assembly, that therefore the ordinary
rules that govern elections do not apply, because if the names of
the candidates for United States senator are printed upon the
official ballot and the voters given a right to vote their choice for
that office, it is just as much of an election as is the vote on State
auditor or governor. In the one case, if a sufficient number of
votes are cast for the candidate for governor, he is elected to the
office of governor; in the other case, if the requisite number of
votes are cast for one person for United States senator, he is
elected to the office of republican nominee for United States sen-
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ator. -In both cases the elector has simply expressed his choice of
candidates for office. The fact that the legislature may not make
the choice of the people effective by responding to the moral obli-
gation thus placed upon it does not affect the question in the least.

Again, the plan, if adopted, would impair the voter’s right
to freedom of choice between candidates for office, and would
amount to an interference and restraint upon the right of suffrage,
and for that reason ought not to be adopted, and if adopted would
be void.

To illustrate: At the republican primary in June candidates for
congressional, state, legislative and county offices were nominated
by the republicans. Now suppose that since the nominations were
made it has become quite generally known that one of the nominees
for Congress is unworthy and unfit for the place. He refuses to
withdraw. A republican voter on election day goes to his polling
place and upon examining his ballot finds upon it the name of the
objectionable candidate, and he is just about to either omit to make
a cross in the square opposite his name, or to vote for the candidate
on the democratic ticket when he remembers that he has the right
to vote for a republican candidate for United States senator, but
that to enjoy that right or privilege he must vote for the objec-
tionable candidate for congress, and at once there is in his mind a
conflict of desire and choice, and if his desire to vote for the candi-
date for United States senator outweighs his objection to voting
for an unworthy and unfit candidate for congress, he will put the
cross in the square opposite the name of the congressman, and then
proceed down the ticket and mark his ballot for senator.

On the other hand, if his sense of public duty and his desire to
save his distriet from the humiliation of being represented by an
unworthy man outweighs his desire to help select the republican
candidate for United States senator, he will refuse to vote for
the candidate for congress, and lose his vote for United States
senator.

Must 2 man be learned in the law to know that such legislative
act would be contrary to the whole publie poliey of this state?

Our Constitution provides that: ’

“Every male citizen of the United States, of the age of
twenty-one years, who shall have been a resident of this state
six months next preceding the election, and of the county in
which he eclaims his vote, sixty days, shall be entitled to vote
at all eleetions which are now or hercafter may be authorized
by law.’’
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In considering this constitutional provision in the case of Ed-
monds v. Danbury, 28 ITowa, 271, our supreme court, speaking
through Judge Dillon, says:

‘It is admitted that these qualifications confer a right. The
right thus conferred is the right to vote. This right is held
by a constitutional and not by a legislative tenure. It cannot
be destroyed or impaired by the legislature.”’

In the doctrine thus stated by Judge Dillon is found a ecomplete
answer to the suggestion that because in the end the United States
senator must be elected by the legislature, therefore the voter who
is deprived of the right to vote for a candidate for senator has
lost nothing. He has been disfranchised just as completely as
though he had been deprived of his right to vote for the candidate
for governor, because, just the moment the legislature provides
for an election at which the electors of the state may vote their
preference for United States senator, just that moment the con-
stitutional provision above quoted is called into operation, and
every person who comes within its provisions has the right to vote
at that eleetion.

Again, in the same case, Judge Dillon says:

““Those whom the constitution declares to he electors eannot
be disfranchised; and not one jot or tittle can lawfully be
added to or taken from the qualifications which the constitu-
tion presecribes.”’

In Monroe v. Collins, 17 Ohio State, 666, it is said:

‘“What the legislature cannot do directly it cannot do by
indirection. If it has no power expressly to deny or take
away the right, it has none to define 1t away, or unreasonably
to abridge or impede its enjoyment by laws professing to
be merely remedial. The power of the Legislature in such case
is limited to laws regulating the enjoyment of the right, by
facilitating its lawful exercise, and by preventing its abuse.”

In Daggett v. Hudson, 43 Ohio State, 548, Judge Atherton
speaking for the court, says:

““The legislature has full power to regulate the right to
vote, but no constitutional power to restrain or abridge the
right, or unneccessarily to impede its free exercise. Under the
pretense of regulation the right of suffrage must be left un-
trammeled by any provision or even rules of evidence that
may injuriously or necessarily impair it.”’
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Mr. Meecham, in an article in the 3d Mieh. Law Review, page
367, asserts a doctrine that is coming to he recognized by our
courls more and more every day, when he sayvs:

‘‘Now, the constitutional right to vote involves, not merely
the right to vote for or against a suggested individual or meas-
ure—it involves also the right to propose men or measures,
at least so far as the voter’s own action is concerned. It is
not merely a right to vote for or against the person or plan of
some other person’s choice, but it involves the right in the
voter to take the initiative and to vote for the man and
measures of his own choice. It is therefore true, and has often
been pointed out, that the right to vote necessarily involves
the right to nominate, and that the right to nominate is an
essential and inseparable part of the right to vote. The right
to nominate, therefore, becomes a constitutional right, and
any law which denies to the voter the right to determine for
whom he shall vote must be void.”’

Judge MeCrary, in his work on elections, 4th Ed., See. 700,
among other things, says:

‘‘The statutes of most of the states expressly permit the
voter to cast his ballot for the person of his choice for
office, whether the name of the person he desires to vote for
appears upon the printed ballot or not. Statutes which deny
the voter this privilege are in conflict with the constitutional
provision guaranteeing the right of suffrage to every citizen
possessing the requisite qualifications and are void.”’

In State ex rel. Cook et al. v. Houser, a decision of the supreme
court of Wisconsin in 100 N. W. R, 964,’it is said:

‘“Whatever privileges are within the power of the legisla-
ture to grant, may be granted upon such conditions and sub-
" jeect to such regulations as it in its wisdom may see fit to
impose. That is elementary. In dealing with this subject
care should be exercised to distinguish between common law
rights, which are within the protection of constitutional
restraints upon legislative authority, and mere legislative cre-
ations. A failure in that regard would be quite likely to lead
one astray. The right to vote and to secreey in respect to the
elector’s opinion thus expressed cannot be impaired, but the
enjoyment of those rights which are within constitutional pro-
tection, may have every legislative aid, which the wisdom of
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the lawmaking power may sec fit to afford. The power of
regulation to that end is limited only by what is reasonable.
Any attempt to regulate passing that barrier, is destructive
of the right involved, not an aid to its enjoyment, and hence
is not legitimate.’’

‘Whatever the law may be, however, in other jurisdictions, it

seems to be settled in this state by the decisions of our own
supreme court.

In McMidlan et al. v. Lee County et al., 3 Iowa, 311, a case de-

cided in 1856, three separate and independent propositions were
submitted to a vote of the people in such a way that the elector’s
vote on each of the propositions depended upon how he voted on
the other, or in other words, that unless his vote was the same on
each proposition it would not count. In passing upon the question
the court among other things, says: T

‘““We cannot regard this in any other view, than as an
attempt to impose a condition upon the taking effect of the
vote of the people adopting a proposition submitted to them,
wholly unauthorized by the law. * * * To make the success
of any one proposition depend upon the adoption of all, was
to take from the expression of the will of a majority of the
people, that essential validity intended by the law to be im-
parted to it, where it declares that the question adopted by
them shall have the forece and effect of an act of the general
assembly.’’

And again:

““The force and effect thus imparted to their will, is in-
tended to be given to that will freely expressed. * * * The evils
which might be permitted to grow up under such a system,
are so obvious and apparent, that any extended discussion of
the question by us, would be superfluous. It may be sufficient
to suggest, that if it were allowed, measures in themselves odious
and oppressive, might by means of it, become fastened upon a
county, which in no other way could have obtained the num-
ber of votes requisite to insure their adoption, but by being
connected with some other proposition, which commended itself
to the favor and suffrage of the people, by its inherent merits
and popularity. They must be adopted or rejected together.
After the same manner, a measure desirable and necessary to
a people of a county, may when offered for their adoption,
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be rejected by their votes and fail to become a law, by reason
of its connection with some other meastire or measures unpopu-
lar or uncalled for. In either case, there is an evil. An un-
popular measure may be forced upon an unwilling people, or
a necessary and desirable one may be denied them, in despite
of their wishes. It is sufficient for us to say, that the law,
in our opinion, intended to provide for no such system of con-
tradictions. A measure wise and salutary in itself, needs no
adventitious assistance to recommend it to the suffrages of the
people, or to insure its adoption by them. It may demand
that its enactment into a law, shall be made to depend upon
their sanction alone. A pernicious measure is not entitled to
such assistance, and should be permitted to stand or fall by
its own inherent merits or defects.”’

The doetrine of this McMillan case is reasserted in Gray v.
Mount, 45 Towa, 591, where the court says, in passing upon the
validity of submitting two distinet propositions on the same ballot
where the vote upon one depended upon the vote on the other:

““If they are submitted together, it is very clear that the
voter cannot vote for one and against the other. He must
vote against both, whereby he may defeat one, the sucecess of
which he desires, or he must vote for both, whereby he may
cause the success of one which he desires to be defeated. If
he fails to vote he may thus aid in causing the defeat of his
favorite measure, and the adoption of the one he opposes. He
‘has thus no liberty of choice. The plan of submitting the
questions, for there are two, resembles more the common de-
vice of an auetioneer in disposing of worthless goods, whereby
a good article is mingled with them and made to draw bids,
or the cunning tricks of gamesters to induce wagers of the
unwary, rather than the open, direct and fair manner that
always should prevail in elections by the people. The very
letter as well as the spirit of our election laws condemns this
plan. It has never been heard of that electors were, by any
plan, denied the right of choosing one, and rejecting another
candidate for office, to be voted for at the same election.”’

Could anything be more directly in point upon the questions
involved in the so-called Dolliver-Smith plan? Tt would seem that
this decision would convince even the authors of the plan that it
could have no standing in the courts of this enlightened state.

See also, Brown v. Carl, 111 Towa, 608.
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Hours might be spent, yes even days, in quoting from authorities
in this country holding similar views to the foregoing, but it
seems that what has already been said is sufficient to satisfy any
unprejudiced mind that the proposed amendment to the primary
law would be void; first, because in its operation it discriminates
between republicans; and second, because it impairs the voter’s
right to cast his ballot for the person of his choice.

H. W. Byegs.

September 6, 1908.

SETTLEMENT OF CASE OF STATE OF IowA vS8. LAFAYETTE YOUNG.

GENTLEMEN: On the 20th day of March, 1902, an action was
commenced in the distriet court of Polk County, Iowa, entitled
State of Iowa v. Lafayette Young. The petition in the ease was in
two counts.

In the first count the State’s claim in substance was, that Mr.
Young, as state binder, had received from the state for binding
certain pamphlet reports the sum of $2,260.74, when he should
have received only the sum of $519.85; it being claimed by the
State that payment was made for covered pamphlets when in truth
and in fact the pamphlets, or documents as they are sometimes
termed, were all bound without covers, the over-payment amount-
ing to $1,740.89.

In the second count the state’s claim in substance was, that
Mr. Young, as state binder, had received from the state for bind-
ing cetrain reports, books and documents the sum of $4,988.58,
when he should have received only the sum of $2,091.74, the state
alleging that payment was made under subdivision 4 of section
141 of the code providing for sewing and binding in paper covers
the journals of the two houses, when payment should have been
made under subdivision 3 of said section which provides for stitch-
ing and binding in paper covers, reports, books and documents
other than house and senate journals. The over-payment under
this count as claimed by the state being $2,896.84.

Myr. Young answered the state’s petition alleging in substance:

First. That the pamphlets, documents and leaflets referred to
in the first count of the petition were in fact covered within the
meaning of the term ‘‘cover’’ as used in section 141 of the code.

Second. That the reports, books and documents referred to in
the second count of the petition were sewed and bound in paper
covers; that all of said reports, books and documents were sub-
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mitted to the then seeretary of state, passed upon by him and the
amount found due for the work duly certified by said secrétary.
That the finding of the secretary of state that the work was done
in accordance with the provisions of chapter 5 of title 2 of the
code, and the amount so certified by that officer was an adjudica-
tion and settlement of the amount due Mr. Young, and was binding
and coneclusive upon the plaintiff, and he denied that there was
anything due the State upon ecither count of its petition.

The case went to trial in the distriet court and at the conclusion
of the testimony on the part of the state, the distriet court, on
motion of Mr. Young’s counsel, withdrew from the jury the issue
as to the second count in the petition, submitted to the jury the
issuce on the first count, but refused to allow the jury to take with
them to their jury room certain sample pamphlets which were
exhibits in the case, the exhibits being introduced and received
in evidence for the purpose of aiding the jury in determining as
to whether or not the pamphlets and leaflets in question were in
fact bound with covers. A verdict was returned by the jury on
the count submitted to it, in favor of Mr. Young, and against the
state.

The state appealed, and on the 17th day of January, 1907, the
supreme court handed down a deeision deciding:

First. That the court below erred in withdrawing from the
jury the issues made on the second count of the petition.

Second. That the court below erred in refusing to send the
exhibits referred to to the jury, and the judgment below was
reversed.

Thereafter, and on or about the 8th day of March, 1907, the
defendant filed his petition for a rehearing of the case in the su-
preme court, and on the 20th day of May, 1907, the same was
denied. The cause then went back to the distriet court on proce-
dendo, and is still pending in that court.

A careful reading of the decision of the supreme court in con-
nection with the record made upon the trial in the court below
convinced me that there was really nothing left in the case to try;
the decision of the court when applied to the admitted facts in the
case settled the question made on the first count against the state,
and upon the seecond count against Mr. Young.

At this point it was suggested by counsel for the state to defend-
ant’s counsel that the ease ought to be settled without a re-trial,
and negotiations were begun with that end in view.
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It will be remembered that at no time was the claim made by the
state in the trial of the case in either court, that either fraud or
collusion was involved in the transaction anywhere: on the other
hand, it has been claimed by the defendant from the beginning that
the payments made under the first count were not only honestly
made, but were in conformity with the long established custom,
and that as to the second count, the reports, books, and documents
were sewed instead of stitched at the request of the then secretary
of state, and the heads of the several other departments of state,
and this claim of the defendant is supported by the testimony taken
on the trial below. It is even claimed by the defendant that the
question as to whether the reports, books, and documents covered
by the second count of the petition should be stitched or sewed was
taken up some time prior to 1902, and during the defendant’s term
as state binder, with the executive council and that that body
directed the secretary of state to notify the defendant to sew the
books in question rather than to stitch them.

I have been unable to find any record evidence of any such action
upon the part of the council, but however that may be, it is
admitted on all hands that sewing made a far better and more
durable book than stitching; that it cost the state binder more in
material and labor to furnish the sewed book than it did the
stitched one. /

In view of these facts the defendant, through his counsel, con-
tends that it would be a gross injustice to him for the state to
take advantage of the technical rule of law laid down by the
supreme court, and exact of him a return of the difference between
the ‘amount he would have been entitled to for the stitching, and
the amount paid for the sewed documents.

My own judgment is that the state can justly ask but for two
things out of this controversy:

First. To have the law with reference to the legal questions in-
volved in the trial settled definitely for the benefit of the public
officers whose duty it is to audit and certify bills and accounts
against the state for work of this character, and this result has
been acecomplished by the decision of the court.

Second. To be made whole for any amount paid to Mr. Young
over and above the actual value of the work as performed by him,
that is to say, to have returned to it by the defendant the difference

between the reasonable cost of the work to the defendant of the
binding of the reports, books and documents as they were bound
and delivered to the state, and the amount received by him.
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I have made diligent effort to ascertain this difference, and while
I do not pretend to have ascertained the amount with exactness or
perfeet aceuracy, I am reasonably safe in saying that the difference
between the cost to Mr. Young of the work on the volumes covered
by the second count of the petition, and the amount paid him by
the state was somewhere: between nine hundred and a thousand
dollars. That in addition the state has been to some expense in
the trial of this case that cannot be included in the items of court
costs, as well as being deprived of the use of the money for some
seven years, and for which it would be entitled to interest. These
items would amount to from four to five hundred dollars, making
the total amount necessary, in my judgment, to make the State
whole the sum of fourteen hundred dollars, and this amount the
defendant, through his counsel, has offered to pay, together with all
of the costs in both courts; and sinece no official corruption is in-
volved in the controversy, and believing, as I do, that whatever
might be the rule as between individuals, the state, through a
mere technical but honest misinterpretation of the law by one of its
officers, cannot afford to profit at the expense or to the hurt of one of
her ecitizens, who with respect to the matter in question was acting
in perfect good faith, I submit the matter to you with the recom-
mendation that the offer of Mr. Young be accepted.

Respectfully,
H. W. BEYERS,
Attorney-General of Iowa.

November 24, 1908.

To tur HoNorasLE ExeEcuTivE COUNCIL
OF THE STATE OF TowA.



46 REPORT OF ATTORNEY-GENERAL

SCHEDULE “@G..

Locan Boarp oF HEALTH-—DESTRUCTION OF PROPERTY BY—State
not liable for property ordered destroyed by local board of
health, even though the order to destroy was made by authority
of the state board, under its quarantine powers.

Des Moines, Towa, January 9, 1907.
Dr. A. M. Linn,
Des Moines, Towa.

Dear Sir—I beg to acknowledge receipt of your letter of the
8th instant, requesting my opinion as to whether the State is liable
for the value of property destroyed by order of the State Board
of Health. In reply I beg to say, the local Boards of Health
throughout the State are without power to bind the State for the
payment of property destroyed under their order, even though the
order to destroy the property was made by the authority of the
State Board of Health while in the exercise of its quarantine
powers.

It is therefore my opinion that the State is not liable for property
thus destroyed, and the bill referred to in your letter should be
returned without the approval of the Board.

Respectfully submitted,
H. W. By&rs,
Attorney-General.

Boarp or EpucatioN.—Power to employ one not a member of the
Board to prepare outlines of professional study—amount of
help to be employed limited. Board of Education has not
the power to employ assistance to prepare outlines of profes-
sional study. Superintendent of Public Instruection authorized
to certify to the executive council only expenditure authorized
by Chapter 122, Acts Thirty-first General Assembly, as to
readers and additional clerical help required.

Sie—I have your communication of the 9th instant in which you
ask my opinion upon the following question:
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May the eduecational board of examiners employ one not a mem-
ber of the board to prepare the outlines of professional study re-
quired, such service to be paid for under the provision of section
15 of chapter 122, laws of the thirty-first general assembly.

Section 15 of the acts referred to provides:

““All expenditures authorized by this act shall be certified
by the Superintendent of Public Instruction to the executive
council, who shall eause the Auditor of State to draw warrants
therefor upon the Treasurer of State, but not to exceed the
fees paid into the treasury under the provisions of this act.”’

This section limits the Superintendent of Public Instruction to
the certification only to the executive council of expenditures au-
thorized by chapter 122, aects of the thirty-first general assembly.
It is therefore important to determine what expenditures are au-
thorized by the act.

I find no provision any where for the employment of help other
than what is contained in section 14. That section limits the help
to readers and such additional clerical help as may be required.
The limitation thus placed upon the board in the employment of
help leads me to the conclusion that it was the intent of the legis-
lature that the board itself should prepare and forward with each
certificate the outlines referred to in your communication. Your
question must therefore be answered in the negative. 1 have the

honor to be,
Very respectfully,

H. W. Bygrs,

Attorney-General cf Iowa.
January 15, 1907.

Hon. Jon F. Rigas,
Superintendent of Public Instruction.

STATE OFFICERS—CONSTRUCTION OF TERM ‘‘EacH StaTeE OFFICE.”’
The term ‘‘state officers’” should be construed to include mem-
bers of various permanent boards and commissions already
created or hereafter created. That the term ‘‘each state office’’
should be construed to include the offices occupied by the
various permanent state boards and commissions and state
officers.

Sir.—1I have your letter of January 16th requesting my opinion
as to whether or not,
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First, the state officers referred to in line 7, section 16, page 4,
of the prefix to the code of Towa, include the members of the various
state boards and commissions already ereated by statute and those
which may hereafter be created.

Second, as to whether or not the term ‘‘each state office,’’ as used
in section 42 of the code, includes the offices occupied by the various
state boards and commissions and each subsidiary department of
the executive department, department of state, the department of
the auditor of state and the other state departments which occupy
more than one room.

To carry out the evident intent of the legislature in enacting
these provisions a liberal construction should be placed upon them.

It is therefore my opinion,

First, that the term ‘‘state officers,”’ as used in line 7, section
16, page 4 of the prefix to the code of Towa, should be construed
by vou in acting thercunder to include cach member of the various
permanent state boards and commissions already created by statute
and those which may hereafter be created.

Second, that the term ‘‘each state office,’’ as used in section 42
of the code, should be construed by you to include the offices occu-
pied by the various permanent state boards and commissions and
each subsidiary department of the executive department, depart-
ment of state, the department of the auditor of state and the other
state departmenfs which occupy more than one room.

Respeetfully submitted,
H. W. ByERs,

Attorney-General of Towa.
January 17, 1907.

Hon. W. C. HAYWARD,
Secrctary of State.

CoORPORATIONS—INCREASE OF CaPITAL SToCK—UsE oF TERM ‘“AU-
THORIZED CAPITAL’’ BRY SToCK TivE INSURANCE COMPANY—
TErRM USED IN ARTICLES.— When amendment proposed for the
inerease of eapital stock, it must be paid up and secured same
as original capital stock. The law relating to organization of
stock life companies permits use of term ‘‘authorized capital’’
in their articles of incorporation. When term is used in arti-
cles it is not required that capital so authorized shall be sub-
seribed and paid for either in cash or by duly certified notes.
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Sir.—I have the honor to acknowledge your communication of
January 11th, with its enclosure, in which you submit to me the
following questions, and request my opinion thereon:

“First. When a stock company wishes to increase its capi-
tal stock, and to that end proposes an amendment to its articles
of incorporation, does not the law contemplate that such in-
crease in its capital stock must be paid in and secured in the
same manner as the original eapital is paid in and secured?

““Second. Does the law relating to the organization of stock
life insurance companies permit or contemplate that such eom-
panies may use the term ‘authorized capital’ in their articles
of incorporation, and if such term is permitted or authorized
does not the law contemplate that the capital so authorized
shall at the time of such authorization be subscribed and paid
for, either in cash or cash and duly certified notes?”’

Section 1769 of the code provides:

““Stock companies organized under the laws of this state
shall have not less than one hundred thousand dollars of capi-
tal subseribed, twenty-five per eent of which shall be paid up
and invested in bonds of the United States or this state, or in
bonds and mortgages upon unincumbered real estate in the
state, worth, exclusive of improvements, at least double the
sum loaned thereon, which securities shall be deposited with
the auditor of state, and upon such deposit, and evidence by
affidavit or otherwise satisfactory to the auditor that the capi-
tal is all subseribed in good faith, and that the company is the
actnal and unqualified owner of the securities representing
the paid-up capital, he shall issue to such company the certi-
ficate hereinafter provided for, but no part of the twenty-five
per cent aforesaid shall be loaned to any stockholder or officer
of the company. The remainder of such capital shall be paid
within such time as the directors or trustees of the company
may order, and until paid it shall be secured by the notes of
the stockholders of the company.”

Under this section no life insurance company organized on the
stock plan shall be authorized to do business in this state until it
has not less than one hundred thousand dollars of capital sub-
seribed, twenty-five per cent of which, at least, must be paid up,
and the remainder secured by the notes of the stockholders of the
company.

4
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The obvious intent of the legislature in enacting this section was
to give to life insurance companies organized under this plan sta-
bility and permanency, but it does not seem to me that there is
anything in the section that prohibits life insurance companies or-
ganized under the stock plan from using the term *‘authorized
capital’’; nor that increased capital authorized by amendment to
the articles of incorporation must at the time of such authorization
be subseribed and paid for in eash, or cash and duly certified notes.

A reading of sections 1607, 1609, 1610 and 1613 of chapter 1,
title IX of the Code, confirms me in this judgment.

Section 1607 provides:

““ Any number of persons may become incorporated for the
transaction of any lawful business, but such incorporation con-
fers no power or privileges not possessed by natural persons,
except as hereinafter provided.”’

Section 1609 provides:

““ Among the powers of such corporations are the following:

‘“1. To have perpetual succession;

€2 To sue and be sued by its corporate name;

‘3. To have a common seal, which it may alter at pleasure;

““4  To render the interest of the stockholders transferable;

5. To exempt the private property of its members from
liability for corporate debts, except as otherwise declared;

‘6. To make eontracts, acquire and transfer property, pos-
sessing the same powers in such respects as natural persons;

“7. To establish by-laws, and make all rules and regula-
tions neecessary for the management of its affairs.”’

Section 1610 provides, among other things:

““Before commenecing any business except their own organi-
zation, they must adopt articles of incorporation, which must
be signed and acknowledged by the incorporators, * * * Such
corporation shall pay to the Secretary of State, before a cer-
tificate of incorporation is issued, a fee of twenty-five dollars,
and, for all authorized stock in excess of ten thousand dollars, .
an additional fee of one dollar per thousand. * * *’’

Section 1613 provides: ;
““ A notice must be published for four weeks in sucecession in
some newspaper as convenbient as practical to the principal

place of business, which must contain:
“1 * * *
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‘3. The amount of capital stock awthorized, and the times
and eonditions on which it is to be paid in.”’

All life insurance companies in this state organized under the
stoek plan must comply with the provisions of sections 1€10 and
1613, and it will be noticed that in section 1610 the term ‘‘author-
ized stock’’ is used by the legislature, and in section 1613 requiring
notice to be published, and providing what the notice shall econtain
the term ¢‘capital stock authorized’’ is used.

It is therefore my opinion.

First. That the law relating to the organization of stock life in-
surance companies permit such companies to use the term ‘‘au-
thorized capital’’ in their articles of incorporation.

Second. That when a stock company with one hundred thou-
sand dollars paid up capital wishes to increase its eapital stock, and
to that end proposeés an amendment to its articles of ineorporation,
the law contemplates that such increase in its capital stock when
issued must be paid in and secured in the same manner as the
original capital is paid in and secured.

Third. That when the term ¢‘authorized capital’’ is used in the
articles of incorporation it is not required that the capital so au-
thorized shall at the time of such authorization be subseribed and
paid for either in cash, or cash and duly certified notes.

Respectfully,
H. W. BYsrs,

Attorney-General of Iowa.
January 17, 1907.

Hox. B. F. CarroLL,
Auditor of State.

IncrEssE oF Tax Levy—TuE RieAaTs OF ANY CITIZEN TO VOTE—
SHALL NOT BE ABRIDGED ON ACCOUNT oF SEx.—Where at a spe-
ial election to establish a library ‘‘to be supported by a muniei-
pal tax as provided by statute,’”” women would have the right
to vote.

MapamM.—I beg to acknowledge the receipt of your communica-
tion of the 17th instant in which you ask my opinion upon the
question, ‘“Where at a special election in Towa the question sub-
mitted is: ‘Shall a free public library be established in Humboldt
to be supported by a municipal tax as provided by statute,’ have
women the right to vote.’’
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Section 1131 provides among other things:

““The right of any citizen to vote at any city, town or school
election, on the question of issuing any bonds for municipal or
school purposes, and for the purpose of borrowing money, or
on the question of increasing the tax levy, shall not be denied
or abridged on account of sex.”’

It is evident that if the proposition stated above received a ma-
jority of the votes cast and the library established the tax levy of
Humboldt would be increased:

It is therefore my opinion that your question must be answered
in the affirmative.

Respectfully,
H. W. Byers,

. Attorney-General of Iowa.
January 18, 1907.

Miss Arice S. TYLER,
Secretary Library Commission.

TownsHIP CLERKS—COMPENSATION.—Township eclerks to receive
five per cent on all money coming into his hands by virtue of
his office except money received from his predecessor in office.

Sir.—1 beg to acknowledge the receipt of your communication
requesting my opinion as to whether or not the township elerk is
entitled to receive five per cent upon money coming into his hands
by virtue of his office.

Section 591 of the code provides among other things:

“1‘ * *- %

2. For all money coming into his hands by virtue of his
office, except money received from his predecessor in office,
unless otherwise provided by law, five per cent.”’

Section 1538 of the code so far as it affects the township clerk,
provides:
‘“And the fownship clerk shall receive two per cent of all
the money thus coming into his hands, and by him paid out
for road purposes.”’

If there were no other or different provisions than the above
the township clerk would be entitled to receive five per ecent upon
all money coming into his hands by virtue of his office, except
money received from his predecessor in office, and execept money
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received by him and paid out for road purposes. The thirty-
first general assembly, however, by chapter 59, struck out all that
part of section 1538 referring to the township clerk, thus leaving
his eompensation to rest entirely upon seetion 591 of the code.

It is therefore my opinion that the township clerk is entitled to
receive under the law as it now exists, five per cent for all money
coming into his hands by virtue of his office, except money received
from his predecessor in office.

Respectfully submitted,
H. W. ByEgrs,
Attorney-General of Iowa.
January 19, 1907.
Hon. W. C. KiMMEL,
Senate Chamber.

Crry Scates—Crry orR Town NoT REQUIRED TO EsTaBLISH.— What-
ever power is given the city council with reference to estab-
lishing and providing a standard for correct weights and
measures is discretionary.

Sik -1 have the honor to acknowledge your communiecation of
January 21st, with enclosure from Lewis A. Megow, vice-presi-
dent Oelwein Trades and Labor Assembly, in which you submit to
me the following question, and request my opinion thereon.

‘‘Is there any way to compel a city to establish city scales,
and does the state have anything to do in the matter?’’

Section 3023 of the Code provides:

‘“A sealer of weights and measures may be appointed in
any city or town by the council thereof, who shall hold his
office during its pleasure, and it may obtain from the sealer
the weights and measures of the proper county such standards
of weights and measures as may be necessary ; in case the board
of supervisors of the county in which any city or town is
situated has not obtained such standards, then its council may
do so. Each sealer in cities and towns shall take charge of
and provide for the safe keeping of the town or city standards,
and see that the weights, measures, and all apparatus used for
determining the quantity of commodities used throughout the
town or city, which shall be brought to him for that purpose,
agree with the standards in his possession.’’
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Section 3019 of the Code provides for the appointment by the
governor of a superintendent of weights and measures for the
state- )

Section 3022 authorizes the board of supervisors of any county
at any regular meeting to obtain from the state superintendent
of weights and measures such standards of weights and measures
as may be necessary for its county, and provides for the appoint-
ment of a ecounty scaler of weights and measures, and makes it the
duty of the county sealer upon his appointment to provide cities
and towns with such standard weights and measures.

Section 3026 of the code provides:

““If any person shall hereafter use any weights, measures,
beams or other apparatus for determining quantity of com-
modities, which shall not be conformable to the standards of
this state, in any counties whose standards have been obtained
by the board of supervisors, or in any city or town after such
standards have been obtained therein, whereby any person
shall be injured or defrauded, he shall pay five dollars for cach

_ offense, to be collected by the county, city or town sealer, and
shall be liable to the person defrauded in treble damages and
costs. Every person keeping any store, grocery or other place”
for the sale or purchase of such commodities as are usually
sold by weight or measure shall, once in each year, procure
the weights and measures used by him to be compared with
the standard herein provided, and be subject to a penalty of
five dollars for every neglect to comply with this provision,
to be recovered by anyone who shall prosecute therefor.”’

Section 3027 of the code defines a public scale to be one for the
use of which a charge is made, and that all persons keeping pub-
lic seales and acting as weigh masters shall be sworn before enter-
ing upon their duties to keep their scales correctly balanced, make
true weights, and render correct account to the person having
_ weighing done. ,

Section 2029 makes a violation of any of the provisions of the
two preceding sections a misdemeanor, with punishment by fine,
and a liability to the person injured for all damages sustained.

Under these several sections the question submitted must be
determined, and a consideration of them leads me to the conclusion
that whatever power is given to the eity council with reference to
establishing and providing a standard for correct weights and
measures is discretionary.
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It is therefore my opinion, that there is no way to compel a

city or town to establish eity secales.
Respectfully,

H. W. BYErs,
Attorney-General of ITowa.
January 22, 1907.
Hox. Auserr B. CuMMINg,
Governor of Iowa.

SALARIES OF STATE OFFICERS.—Where one state officer overdraws
his salary account the auditor of state would have no right to
deduct the amount from salary account of his sueccessor in

- office. It would be the duty of the auditor to draw warrants

for the full time of their term.

S1r:—1I have the honor to acknowledge receipt of your com-
munication of the 7th instant with accompanying statement show-
ing the salary account of former Attorney-General Milton Remley
for the six years ending January 7, 1901, the salary account of
Hon. George L. Dobson, secretary of state, for the four years
ending the first Monday in January, 1901, salary account of
George L. Dobson as a member of the executive council for the
same period, salary account of Hon. John Herriott, treasurer of
state, for the six years ending January 7, 1901, salary account of
John Herriott as a member of the executive council for the same
period, and the corresponding accounts of Attorney-General Mul-
lan, Hon. W. B. Martin, secretary of state, W. B. Martin, as
member of executive council for same period, Hon. G. S. Gilbert-
son, treasurer of state, and G. S. Gilbertson as member of the
executive council for the same period, and requesting my opinion
as to whether or not the auditor of state has the authority to draw
warrants in payment of balance due upon the salarv of Chas. W.
Mullan, attorney-general; W. B. Martin, secretary of state, and
member of the executive council; G. S. Gilbertson, treasurer of
state, and member of the executive couneil.

Upon an examination of the statement furnished me I find:

First. That Attorney-General Milton Remley drew $83.28 more
than he was entitled to draw as salary.

Second. That George L. Dobson drew $41.39 more than he
was entitled to draw as salary for the term served as secretary of
state, and $9.42 more than he was entitled to draw as a member
of the executive council for the same period.
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Third. 'That John Herriott drew $41.36 more than he was
entitled to draw as treasurer of state for the time served by him,
and $9.42 more than he was entitled to draw as a member of the
executive council for the same period.

The fact that these several officers drew the sums stated above
more than they were entitled to draw would not justify the auditor
in refusing to draw warrants for the payment of the balance of
the salary due to each of the several officers named in your com-
munication. Your statement shows:

First: That Attorney-General Mullan served six years as at-
torney-general at a salary of $4,000.00 per year, and had drawn
but $23,916.70, leaving balance due him of $83.30.

Second: That W. B. Martin served as secretary of state for six
years at a salary of $2,200.00 per year, and that he had drawn but
$13,158.63, leaving a balance due him as secretary of state of
$41.37. That as a member of the executive council for the same
period Mr. Martin was entitled to draw $3,825.00, and had drawn
but $3,815.58, leaving a balance due him as member of the execu-
tive council of $9.42.

Third: That G. 8. Gilbertson served as treasurer of state for
six years at a salary of $2,200-00 per year, and had drawn but
$13,158.63, leaving a balance of $41.37 due him on his salary as
treasurer of state. That for the same period Mr. Gilbertson was
entitled to draw as a member of the executive council the sum of
$3,825.00, and had drawn but $3,815.58, leaving a balance due
him of $9.42. ’

It is therefore my opinion that the auditor of state is authorized,
and it is his duty to draw warrants in favor of Chas. W. Mullan,
attorney-general, for $83.28; W. B. Martin, seeretary of state,
$41.37; W. B. Martin as member of executive council for $9.42;
G. 8. Gilbertson, treasurer of state, for $41.37; G. S. Gilbertson as
member of executive council for $9.42.

Respectfully,
H. W. Byzrs,
Attorney-General of Iowa.
January 26, 1907.
Hox. B. F. CArroLL,
Auditor of State.
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SALARIES OF STATE OFFICIALS—OVERDRAFTS—PROVISIONS CONCERN-
ING.

Sir:—I have the honor to acknowledge receipt of your com-
munication of the 21st instant referring again to the salary of
outgoing state officers, and in which you request my opinion:

First, As to whether or not there is an overdraft in the salary
aceount of the present attorney-general, secretary of state, and as
member of the executive council, and treasurer of state, and mem-
ber of exeeutive council, in the accounts overdrawn by Attorney-
General Milton Remley, Hon. George L. Dobson, secretary of
state, and member of executive council, and Hon. John Herriott,
treasurer of state, and member of executive council.

Second. As to whether or not the auditor of state should deduct
the amount so overdrawn from the salaries of the present state
officers for the month of January, 1907.

As stated in my former opinion covering another phase of this
salary question, the overdrafts, or over payment if that be a bet-
ter term, occurred upon the retirement of the several state offi-
cers referred to six years ago, and cannot in any way affect the
right of the present state officers to draw the full amount due them
for the month of January, 1907. The deficiency in the salary fund
should be covered by the present legislature.

It is therefore my opinion :

First: That there is no overdraft in the salary account of the
present attorney-general, secretary of state as such, or as member
of the executive council, treasurer of state as such, or as member
of the executive council.

Second: That no deductions should be made from the salaries
of these several officers for the month of January, 1907, on ac-
count of overdrafts in the salary account of former state officers.

Respectfully,
H. W. Byers,
Attorney-General of Iowa.
January 26, 1907.
Hox- B. F. CArroLL,
Auditor of State.

LocaL BoArp oF HEALTH.—FUMIGATION—EXPENSE 0F-—POWER OF
BoARD OF SUPERVISORS TO INCREASE OR REDUCE FEES ror.—It is
the duty of the local board of health to attend to fumigation
through its proper officers. Expense of fumigation and quar-
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antine to be paid by-public. The county to pay in first in-
stance and to be reimbursed one-third by tax upon locality
from which expense was certified. Board of supervisors has
power to inerease or reduce fees allowed in quarantinable dis-.
eases.

Sir:—I have the honor to acknowledge receipt of your com-
munication of the 28th instant in which you request my opinion:

First. As to whose duty it is to fumigate after quarantine.

Second. As to who pays for fumigation.

Third. As to whether or not the county supervisors have the
authority to reduce the fres allowed for services rendered in quar-
antinable diseases when properly certified by township trustees.

Under the quarantine laws of the state in foree prior to the
adoption of chapter one hundred eleven (111) aets of the thirty-
first general assembly, all expenses for the care, nursing, medical
assistance and supplies furnished a patient under quarantine was
chargeable to the patient, all other expenses incurred in establish-
ing, maintaining or raising a quarantine, including fumigation,
was chargeable to the publie.

Section 2570-a of the supplement to the code among other things
provided :

‘““When one or more persons shall be confined in a house, or
pest house, or detention or other hospital, the local board of
health shall ascertain the total amount of expense incurred for
the care of such persons, which amount shall be equitably ap-
portioned by the local board of health between the several
persons cared for, and when so apportioned the president and
clerk of said board shall certify to the eounty auditor the name
of such person or persons and their proportionate share, and
the county shall recover the same in any court of competent
jurisdiction within the state, and the certificate of the president
and clerk of said board shall be prima facic evidence of the
amount furnished such person or persons. In case of the
inability of any person or persons, or those hable for their
support, to pay for the expenses ineurred as provided in this
section, such expense shall be paid by the county. * * *
In the event that any of the expenses made as aforesaid shall
be collected from private individuals after said tax has been
levied on the property of the city, town or township, said city,
town, or township shall have credited to them one-third of the
amount so collected.”’
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These provisions divding the expense of quarantine between
the public and the persons quarantined lead to great confusion,
and in many counties in the state to expensive litigation. This,
together with the fact that a large number of the people of the
state believed that the quarantine was for the benefit of the public,
and that all its expenses should be paid by the public, ereated a
strong sentiment for a change in the quarantine laws of the state.
In response to this sentiment the legislature adopted chapter one
hundred eleven (111) acts of the thirty-first general assembly.
By this act all provisions in the then existing quarantine laws re-

quiring the quarantined patient or patients to pay for care, nurs-
ing, medical assistance, supplies, ete., wag repealed, and all of the

expenses of quarantine made chargeable to the public.

Section 2571 of the code provided among other things:

¢ All expenses incurred in the enforcement of the provisions
of this chapter, when not otherwise provided, shall be paid by
the town, city, or township; in either case all claims to be pre-
sented and audited as other demands. In the case of town-
ships the trustee shall certify the amount required to pay such
expenses to the board of supervisors of the county, and it shall
advance the same, and, at the time it levies the general taxes,
shall levy on the property of such township a sufficient tax to
reimburse the county, which, when collected, shall be paid to
and belong to the county.”’

TUnder this provision it was held, that the board of supervisors
had no authority to revise the fees of a physician employed by a
local board of health; that the action of the local board in fixing
the fees and certifying them up to the board was binding on the
county in all cases where the fees were payable by the county.

Chapter 111, however, above referred to, provides:

““The local board of health shall allow an amount on such
bills as shall be reasonable, and the certificate of the 'local
board of health shall be prima facie evidence of the correctness
of said bills, but the board of supervisors may revise the
amount so allowed and fix the same.”’

Under this provision the board of supervisors is given the ab-
solute power to revise all bills for expenses incurred in quarantine
cases, they have the right to ecither increase or reduce the amount
of the Dbills.

It is therefore my opinion:
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First: That it is the duty of the local board of health, through
its proper officer, to see that proper fumigation is had in all cases
of quarantine.

Second: That the expense of fumigation, as well as all other
expenses of the quarantine, is to be paid for by the publie, the
county to pay the bill in the first instance, and it to be reimbursed
to the extent of one-third of the amount so paid by tax upon the
property of the city, town or township from which such expenses
were certified.

Third: That the board of supervisors have the authority to in-
crease or reduce the fees allowed for services rendered in quaran-
tinable diseases, even though the amount of the fees are fixed and
properly certified by township trustees or other local boards of
health.

Respectfully,
H. W. Byers,

Attorney-General of Iowa.
January 30, 1907.

¥. W. Powers, M- D.,
‘Waterloo, Iowa.

GAME WARDEN—DEPUTY—RIGHT UNDER LAW T0 SEIzE PACKAGE
SuprposeED To CoNTAIN GAME.—Section 2539 of the code supple-
ment provides for seizure of packages supposed to contain
fish, birds or animals, neither warden or deputy would have
right to seize same without warrant. If absolutely certain
package for shipment contains such game not necessary to
have warrant. ,

Sir:—I beg to acknowledge receipt of your communication of
the 1st instant in which you request my opinion upon the question

-as to whether or not the game warden, or his deputy, have a

right under the law without a warrant to seize and open packages

believed to contain game birds being shipped out of the state con-
trary to law.

Section 2539 of the supplement to the code among other things
provides:

¢“1t shall be the duty of the fish and game warden, sheriffs,

constables, and poliee officers of this state to seize and take pos-

session of any fish, birds, or animals which have been caught,

taken, or killed at a time, in a manner, or for a purpose, or had

in possession or under control, or have been shipped contrary
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to the provisions of this chapter. Such seizure may be made
without a warrant.’’

"Under this provision it is the duty of all officers who are re-
quired by the laws of this state to enforece the game laws to seize
on sight any fish, birds, or animals which have been caught, taken,
killed, had in possession or under control, or shipped contrary to
law, and such seizure may be made without any warrant or pro-
cess.

This section also providés:
‘“ Any court having jurisdiction of the offense, upon receiving
proof of probable cause for believing in the concealment of any
fish, birds, or animals, caught, taken, killed, had in possession,
under control, or shipped contrary to any of the provisions of
this chapter, shall issue a search warrant and cause a search
to be made in any place therefor.”’

It is evident from the adoption of the last provision that it was
contemplated by the legislature that there would be cases in which
it would not be proper to permit the officer to act without a search
warrant, and a careful reading of the two provisions leads to the
conclusion that the first one was intended to cover all cases in
which the fish, birds, or animals were in sight, and the unlawful
possession evident; while the second was intended to cover all
cases in which the fish, birds, or animals were concealed or se-
creted, and it is my opinion that neither the warden, nor his depu-
ties, have the right under this section to seize and open packages
believed to contain game birds being shipped out of the state con-
trary to law. I do not, however, wish to be understood as holding
that if the game warden, or one of his deputies, knew that in a
particular package about to be shipped, there was concealed game
birds to be shipped contrary to law, that he would be bound to
first secure a warrant before he could seize the package and take
possession of the game. What I do hold is, that for his own pro-
tection in all cases of concealment where the warden, or his deputy,
is not absolutely certain that the package, or packages, contain
fish, birds, or animals the possession of which would be unlawful
no action should be taken without a search warrant.

Respectfully,
H. W. Byvers,

Attorney-General of Iowa.
February 6, 1907.
Hon, Geo. A. LiNcoLN,
Game Warden.
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InTOXICATING LIQUORS—VALIDITY OF CERTAIN PROVISIONS OF SEN-
ATE FiLg No. 52 or THIRTY-SECOND (GENERAL ASSEMBLY.
SIR: Some days ago you requested my opinion as to the valid:
ity of the following provisions contained in senate file No. 52:
First. The provision prohibiting the removal of intoxicating
liquor shipped under certain circumstances more than one hun-
dred feet from the point at which sneh liquor is delivered by the
carrier company. .
Second. The provision making it unlawful for any person re-
ceiving such liquor from the express company, or common carrier,

to give the same or any part thereof to any other person.
Third. The provision prohibiting the delivery of such liquor

to any one except the consignee. ‘

Fourth. The provision fixing the title to the liquor in the per-
son receiving it from the express company.

I have examined these several provisions with as much care as
was possible under the circumstances, and have no doubt what-
ever as to the validity of the first, second and fourth provisions.

The third provision in so far as it is intended to apply to inter-
state shipments would, in my judgment, be in violation of section
eight (8) article one (1) of the constitution of the United States.

It is therefore my opinion:

Furst. That the first, second and fourth provisions above re-
ferred to if enacted into law would be valid.

Second. That the third provision ‘would be valid as to all ship-
ments made between points wholly within the state, and invalid
as to all interstate shipments.

Respectfully,
H. W. ByErs,

February 11, 1907. Attorney-General of Iowa.
SENATOR JAMISON,

Senate Chamber.

REQUISITION-—GRrANTED ONLY IN CASES oF TREASON OR ELONY.—
The term ‘‘or other erime’’ used in federal constitution and
statutes, lIeft out of Towa statute. "Not the duty of the gov-
ernor nor has he the authority to grant requisition for mis-
demeanor.

Sir: I beg to acknowledge receipt of your communication of
the 15th instant in which you request my opinion upon the follow-
ing question :
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““Have I the authority or is it my duty, upon proper appli-

. ) Y, upon prop p
cation, to issue a requisition for the return of a fugitive
charged with a misdemeanor?”’

Section two (2) of article (4) of the constitution of the United
States among other things provides:

‘“A person charged in any state with treason, felony or other
crime, who shall flee from justice and be found in another state,
shall, on demand of the executive authority of the state from
which he fled, be delivered up, to be removed to the state hav-
ing jurisdiction of the erime.”’

Section 5278 of the revised statutes of the United States provides,
that: ‘

‘“Whenever the executive authority of any state or territory
demands any person as a fugitive from justice, of the execu-
tive authority of any state or territory to which such person
has fled, and produces a copy of an indictment found or an affi-
davit made before a magistrate of any state or territory, charg-
ing the person demanded with having committed treason,
felony or other crime, certified as authentic by the governor or
chief magistrate of the state or territory from whence the per-

.son so charged has fled, it shall be the duty,’’ ete.

Under the foregoing provisions it has been held that:
““The word ‘crime’ of itself includes every offense from the
highest to the lowest,— misdemeanors’ as well as treason and
felony.”’

Kentucky v. Dennison, 24 How., 66.
Ex Parte Reggel, 114 U. S., 642.

Section nine (9) of article four (4) of the constitution of Iowa
provides, that: '

““He (the governor) shall take care that the laws are faithfully
executed.”’ ‘

If there were no statutory limitations upon the power of the
governor to act under the foregoing provisions he would un-
doubtedly have the authority to issue, upon proper application a
requisition for the return of a fugitive charged with a misdemeanor,
but as to whether or not it is his duty to do so depends entirely
upon what the legislature has authorized him to do in the way of
enforeing the laws of the state by procuring the return of erim-
inals who have fled to another jurisdiction. Without some act
of the legislature the governor, as such, would be powerless to
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enforce his demand upon a sister state under the authority given
in the section of the revised statutes of the United States above
referred to, for the reason that the governor of a state has only
such powers as are given him by the constitution and laws of the
state. True, the constitution of Iowa requires the governor to
see to it that the laws are faithfully executed, but the manner
and method of enforcement is left entirely to the legislature, and
the provision which controls in respect to the question submitted
is found in section 5169 of the code, which provides:

‘“The governor, in any case authorized by the constitution
and laws of the United States, may appoint agents to demand of
the executive authority of another state or territory, or from
the executive authority of a foreign government, any fugitive
from justice charged with treason or felony.’’

It will be noticed that the term ‘‘or other erime’’ as used in both
the federal constitution and section 5278 of the revised statues
quoted above is omitted from this section, and the governor’s power
to act thereunder is limited to the charge of treason or felony.
The plain intent, it seems to me, of the legislature being to avoid
the expense and annoyance incident to the return of fugitives
whose offense is not greater than a misdemeanor.

It is therefore my opinion, that you do not have the authority
nor is it your duty, to issue a requisition for the return of a fugi-

tive charged only with a misdemeanor.
Respectfully,

H. W. ByEgs,
February 18, 1907. Attorney-General of ITowa.
Hon. AreertT B. CUMMINS,
Governor of Iowa.

TeACHERS’ CERTIFICATE—LEGAL LICENSE IN AND FOR COUNTY IN
Waic Issuep.—A teacher’s certificate issued under Section
2737 of the code which was repealed by chapter 122 acts of
thirty-first general assembly, is not cancelled by répeal of
statute, ecan only be revoked for cause.

Sir: I beg leave to acknowledge receipt of your communication
of the 13th instant in which you request my opinion as to whether
or not, a certificate issued prior to October 1, 1906, under author-
ity of section 2737 of the code, and which has not expired by
limitation, is a legal license in and for the county within which
such certificate is issued.
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- Section 2737 of the code provides for the issuance of a certificate
upon proper showing, and for its revocation under certain cir-
cumstances.
> A teacher holding a certificate under this section is authorized
to contract to teach school in the county where the certificate was
issued for the full time stated therein, unless by some later act of
the legislature the certificate has been cancelled or annulled.
Chapter 122 laws of the thirty-first general assembly repeal

section 2737, and provides that the act shall take effect and be in
force on and after October 1, 1906, but there is nothing in it that
in any manner cancels or annuls certificates issued under said
section, and which are still in force when the act becomes effective,
in fact, ne reference whatever is made to them, so that the whole
question turns upon the proposition as to whether or not the repeal
of the section under which the certificates in question were issued
amounted to a revocation or cancellation of them.

Paragraph one (1) of section forty-eight (48) of the code pro-
vides, that:

““The repeal of a statute does not revive the statute previ-
ously repealed, nor affect any right which has accrued, any.
duty imposed, any penalty incurred, or any proceeding com-
menced, under or by virtue of the staute repealed.”’

The certificates in question gave to the holders the absolute
right, subject only to revocation for cause, to teach school for the
full period covered by their terms, and this right vested at once
upon the issuance and delivery of the certificates and could not be
taken away by the mere repeal of the section under which they
were granted or issued; in fact, the rights of the holders when
once the certificates became operative stood independently of the
statute and eould not be changed by subsequent legislation, but
even if this were not true, consideration of public policy would
forbid any other construction upon the foree and effect of chapter
122 laws of the thirty-first general assembly.

T do not hesitate therefore, to answer your question in the affirm-
ative.

Respectfully,
H. W. ByEgrs,

February 18, 1907. Attorney-General of ITowa.
Honw. Joun F. Rigas,

’ Superintendent of Public Instruction,
5
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StaTE COLLEGE OF AGRICULTURE AND MECHANIC ARTS—ACTING AS
TRUSTEE—FUuNp OBTAINED FROM HOLDER oF BURIAL LoTS.—
Chapter 144 acts of thirty-first general assembly permits col-
leges to act as trustee of fund received from holders of burial
lots and expend income from such funds in keeping up grounds
of cemetery.

Sir: I beg to acknowledge receipt of your letter of the 15th
instant requesting my opinion upon the following question:

““Can the college act as trustee of funds deposited by holders
of burial lots upon lands belonging to the college, but formerly
set aside for this purpose for the benefit of the professors and
their families, the inecome upon such funds to be used in keep-
ing up the cemetery lots and grounds.”’

Until the session of the thirty-first general assembly no pro-
vision had been made by the legislature of this state authorizing
state institutions either to accept gifts, or act as trustees. That
body enacted chapter 144 laws of the thirty-first general assembly
which provides:

““Gifts, devises or bequests of property, real or personal,
made to any state institution for purposes not inconsistent
with the objeets of such institution, may be accepted by its
governing board, and such board may exercise such powers
with reference to the management, sale, disposition, invest-
ment or control of property so given, devised or bequeathed,
as may be deemed essential to its preservation and the pur-
poses for which the gift, devise or bequest was made.”’

This provision, in my opinion, is broad enough to cover the
guestion submitted. Your question therefore is answered in the
affirmative.

Respectfully,
H. W. BvyEers,
Attorney-General of Iowa.
February 20, 1907.
ViNcENT SMUNT, Esq.
. Member Board of Trustees of the Iowa State College,
Ames, Towa.

Purric ScHOOLS—No TuItTion CHARGE 170 ACTUAL RESIDENTS OF
Disrricr.—The only limitations section 2773 of the code
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places on children attending publie school free of tuition, are
age and actual residence in school distriet.

Sir: Some days ago you submitted to me some correspondence
between yourself and the school officers of the Stanton independ-
ent school distriet, and also some correspondence with the state
superintendent, and requested my opinion as to whether or not the
children in the Swedish Evangelical Lutheran Orphans Home of
Towa, located, as T understand it, within the independent school
distriet of Stanton, have the right to attend the public school in
that distriet over the objection of the sehool officers, and without
payment of tuition.

Section 2773 of the code among other things provides:

‘“Every school shall be free of tuition to all actual residents
between the ages of five and twenty-one years.’’

It will be noticed that under this provision the only limitation,
aside from that of age, of the pupils’ right to attend the public
. school is that of actual residence. Your question then turns en-
tirely upon the point as to whether or not these children are aec-
tual residents of the independent school distriet of Stanton, and
basing my opinion upon the information contained in the papers
you left with me, I would say they are such residents.

I am therefore of the opinion that your question will have to

be answered in the affirmative. Respectfully,
H. W. BYERrs,
February 20, 1907. Attorney-General of Towa.

Hon. F. F. JoNES,
' House Chamber.

STATE BANK-—EXTENT 0OF INDEBTEDNESs ALLOWED—SECTION 1611
or THE Cope CONSTRUED.

Smk: Referring to your recent request for my opinion as to
whether or not the limit of indebtedness referred to in section
1611 of the code applies to state banks, I have to say, that that
seg‘g_lg_l}_ in so farﬂas it is materlal to t the i inquiry prov1des as follows:

AR e - e e

" ““Such articles must fix the hlghest amount of mdebtednes%

or liability to which the corporation is at any one time to be

subject, which in no case, except risks of insuranee companies

and liabilities of banks not in excess of their available assets,

not including their capital, shall exceed two-thirds of its
capital stoek.”’

It will be noticed that the exception, in so far as it refers to

banks, limits the indebtedness of the bank over and above its avail-
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able assets, not including capital, {0 two-thirds of its capital stock,
to 1llustrate:

A bank with sixty thousand dollars capital, two hundred thou-
*sand dollars in liabilities, including deposits, and with bills re-
ceivable and other available assets to the amount of two hundred

thousand dollars, would under this section be permitted to bor-
row forty thousand dollars; on the other hand, a bank with sixty

thousand dollars capital, two hundred thousand dollars liabilities
including deposits, total bills receivable and other available assets
one hundred fifty thousand dollars, would be ten thousand: dollars
above the limit. :

I am of the opinion therefore, that the exception clause in this
section exempts banks from the two-thirds rule only to the extent
of their available assets, beyond that they are subject to the rule
the same as other corporations.

Respectfully,
H. W. ByEgs,

February 25, 1907. Attorney-General of Iowa.

Hon, JosepH H. ALLEN, ‘
Senate Chamber.

CompuLsory EpucatTioN—AGeE LiMit—Dury or Parry HaviNg
ConTroL oF CHILD.—Under the provisions of section 2823-a
code supplement a person having control of child would be
required to send it to school the required time during its
fourteenth year.

Sir: Replying to your recent request for my opinion as to the
proper interpretation of section 2823-a of the supplement to the
code, I have to say, that that section so far as it is material to
the inquiry provides as follows:

‘“Any person having control of any child of the age of
seven to fourteen years inclusive, in proper physical and men-
tal condition to attend school, shall cause such child to attend,
ete.”’

It is my opinion that under this provision the person in control
of the child would be bound to send it to school for the time re-
quired in the section during its fourteenth year.

Respectfully,
H. W. BYERS,

February 25, 1907. Attorney-General of Towa.
Hon. J. L. WiLsoN,

Senate Chamber.
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APPROPRIATIONS—VOTE REQUIRED ¥OR MAKING. .
Sik: T beg to acknowledge receipt of your communicaticn of
the 26th instant in which you call my attention to Senate Fil: No.
158, and in which you request my opinion as to how many affirm-
ative votes are necessary to the passage of the bill. In response to
such request I submit the following opinion:
The bill is as follows:

A BILL

““For AN ACT making an additional appropriation to pay the
remainder of the expenses of the members of the Iowa
Shiloh Battle Field Monument Commission, the Iowa
Liookout Mountain and Missionary Ridge Monument Com-
mission, the Towa Vicksburg Park Monument Commission,
and the Iowa Andersonville Prison Monument Commis-
sion, upon their joint visit to dedicate the monuments
erected by the state of Towa upon southern battlefields and
at Andersonville.

““Be It Enacted by the General Assembly of the State of Iowa:

“‘Section 1. There is hereby appropriated out of any.
moneys in the state treasury, not otherwise appropriated, the
sum of one thousand dollars ($1,000.00), or so much thereof
as may be necessary to pay the remainder of the expenses of
the members of the Iowa Shiloh Battlefield Monument Com-
mission, the Iowa Lookout Mountain and Missionary Ridge
Monument Commission, the Iowa Vicksburg Park Monument
Commission, and the Iowa Andersonville Prison Monument
Commission incurred upon their joint visit to dedicate monu-
ments erected by the state of Iowa upon southern battlefields
and at Andersonville. Before the said payment is made the
exeeutive council shall approve the accounts for said expenses,
and when approved the auditor shall draw his warrants there-
for.

““Sec. 2. This act being deemed of immediate importance
shall take effect from and after its passage and publication in
the. Register and Leader and Des Moines Daily News, news-
papers published at Des Moines, Iowa.”’

Section 17 of article 3 of the constitution provides:

““No bill shall be passed unless by the assent of a majority
of all the members elected to each branch of the general
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assembly, and the question upon final passage shall be taken
immediately upon its last reading and the ayes and nays
entered on the journal.”’

Section 31 of the same artiele of the constitution provides:

““No extra compensation shall be made to any officer, public
agent or contractor after the service shall have becn rendered
or the contract entered into; nor shall any money be paid on
any claim the subject matter of which shall not have been pro-
vided for by preexisting laws, and no public money or prop-
erty shall be appropriated for local or private purposes unless
such appropriation, compensation or elaim be allowed by two-
thirds of the members elected to each branch of the general
assembly.”’

If the passage of the bill in question is controlled by the pro-
visions of section 17 above, then its passage would require a bare
majority, if, however, it comes within the provisions of section 31
article 3 of the constitution, its passage would require an affirm-
ative vote of two-thirds of the members elected to each branch of
the general assembly, so that it becomes important to determine
what relation, if any, the bill in question has to this section.

The section may properly be divided into three parts or di-
visions : ;

First. To allow extra compensation to any officer, public agent
or contractor after the service shall have been rendered or the
contract entered into, would require a two-thirds vote.

Second. To appropriate money to pay on any claim the sub-
ject matter of which shall not have been provided for by preexist-
ing laws requires a two-thirds vote. .

Third. To appropriate money for local or private purposes re-
quires a two-thirds vote.

The bill in question is taken out of the first part or division of
the seetion, for the reason that it no where provides for compensa-
tion to any officer, public agent or contractor.

It is mnot controlled by the second division for two reasons:
first, because it is not such a claim as is contemplated by the sec-
tion; and, second, the subject matter has been provided for by
preexisting laws.

The third division is in no way applicable, for the reason that
the bill does not in any sense contemplate an appropriation for local
or private purposes.
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I am therefore of the opinion that but fifty-five affirmative votes

are necessary to the passage of the bill in the house.
' Respectfully,
H. W. BYERs,
Attorney-General of Iowa.

February 26, 1907.

Hon. N. E. KeENDALL,
Speaker of the House.

FACTORIES—SUPERINTENDENTS OF.—Chapter 149 of acts of twenty-
ninth general assembly creates liability, where machinery is
used and safety appliances required, on the part of the owner,
agent, superintendent or person having charge of the ma-
chinery. Under this provision a manager of a factory, after
being notified to put in the appliances and neglecting to do
the same, would be liable to the penalty provided.

Sir: I beg to acknowledge receipt of your communication of
the 1st instant in which you say, ‘‘On March 15, 1906, a written
notice was served on Mr. Hugh Davey, as manager of Davey Man-
ufacturing Company of Mason City, to guard certain machinery
as follows: ‘Place guard on jointer, also on one rip saw, place guard
on band saw, protect projecting set serews on shafting, guard
gears on two small drill presses, and provide guard railing to
elevator shaft.” On June 1st the Davey Manufacturing Company
sold out to the Weir Wardrobe Company, Mr. Davey being re-
tained as foreman of the factory. Factory was closed until about
September 1st, was then started with Mr. Davey in charge, but
orders of inspector requiring protection of machinery was dis-
regarded with exception of some of the minor details. On Feb-
ruary 27, 1907; other machines were still unguarded, in the mean-
time one man was badly injured. Mr. Davey left the employment
of the Weir Wardrobe Company January 1, 1907, and is now in
Des Moines in employment of another company’’; and in which
you request my opinion as to whether or not you can hold the
said Hugh Davey for violation of the law in failing to guard ma-
chinery in question under the circumstances mentioned.

In response thereto I submit the following opinion:

Section two (2) of chapter 149 laws of the twenty-ninth gen-
eral assembly among other things provides:
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‘It shall be the duty of the owner, agent, superintendent or
other person having charge of any manufacturing or other es-
tablishment where machinery is used, to furnish and supply or
cause to be furnished and supplied therein, belt shifters or
other safe mechanical contrivance for the purpose of throw-
ing belts on and off pulleys; and, wherever possible, machinery
therein shall be provided with loose pulleys; all saws, planers,
cogs, gearing, belting, shafting, setscrews, and machinery of
every description therein shall be properly guarded.”’

Section four (4) of the same chapter in so far as it is material
to the inquiry here provides:

‘It shall be the duty of the commissioner of the bureau of
labor statistics of the state to enforce the provisions of the
foregoing sections. * * * % % % * Any person, whether acting
for himself or for another, or for a co-partnership, joint stock
company, or corporation, having charge or management of any
manufacturing establishment, workshop or hotel, who shall fail
to comply with the provisions of said section within ninety
days after being notified in writing to do so, by any one of said
officers whose duty it may be to enforce the provisions of said
section, shall be punished by fine not exceeding one hundred
dollars or by imprisonment in the county jail not exceeding
thirty days.”’

Under these provisions, if the facts are as stated in your com-
munication, Mr. Davey has undoubtedly laid himself liable to the
penalty provided in section four (4).

Your question is therefore answered in the affirmative.

' Respectfully,
H. W. Byers,
Attorney-General of Iowa.
March 1, 1907.
AverrEDp SHEPHERD, Esq.,
Deputy Commissioner.

State INsTITUTIONS —INMATES DvING INTESTATE—DISPOSAL OF
Money or Crepirs Trey May ITave.—Ist. The heads of the
state institutions in case an inmate dies intestate, has the
right to endorse and collect certificate of deposit, drafts and
checks, deposited with him or found among the intestate’s
effects. '
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2d. The money cannot be used by the head of the insti-
tution where an inmate dies, in defraying funeral expenses.
3d. The money thus collected must be transmitted to the
treasurer of state at the end of one year.
Sir: I beg to acknowledge receipt of your communication of
the Tth instant in which you state:

““It sometimes happens that inmates of state institutions
under our control diec intestate, without leaving surviving
spouse or heirs so far as known to us, and having in their pos-
session bank certificates of deposit, drafts or checks payable to
their order. This paper may be deposited with the head of the
institution, but is more apt to be found among the effects of
the decedent after his death. The sums represented by such
paper are usually too small to justify the expense of adminis-
tration. Several cases of this kind are now before us.”’

And in which you ask:

“‘Is there authority under chapter 112, acts of the thirtieth
general assembly or other provisions of law for the endorse-
ment and ecollection of such paper by the heads of institutions
of which the inmates were members or other officer, without
formal administration to use it in paying funeral expenses or
to remit it to the treasurer of state, if not, does the law of
escheat apply?”’

In response thereto I submit the following opinion:

Section 1 of chapter 112 provides:

“‘That when an inmate of any state institution under the
control of the board of control of state institutions dies intes-
tate, leaving money on deposit with the chief executive or other
officer of the institution, and administration of the estate of
such intestate is not granted and no surviving spouse or heirs
are known to the officers of the institution or are ascertained
although diligent search for them be made, the money so left
shall be transmitted to the treasurer of state at the end of
one year from the death of the intestate and shall be credited
to the support fund of the institution from which it was sent.
A complete permanent record of the money so sent, showing by
whom and with whom it was left, its amount, the date of the
death of the owner, his reputed place of residence before he
became an inmate of the institution, the date on which it was
sent to the state treasurer and any other facts which may tend
to identify the intestate and explain the case shall be kept by
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the chief executive officer of the institution and a transeript
thereof shall be sent to and kept by the treasurer of state.”’

Section two provides a method by which the money may be se-
cured by any person who may be entitled to the same at any time
within ten years from the death of the intestate.

The purpose of this act is two-fold:

First. To designate a depository in which money left under
the cireumstances stated in section one may be preserved for the
persons entitled thereto if called for within ten years from the
death of the intestate; and,

Second. 1If not so ealled for to vest the title to the money in the
state absolutely.

The legislature in passing this act undoubtedly had in mind
just such cases as you suggest in your letter, and while the act
does not in so many words cover certificates of deposit, drafts and
checks, nor the endorsement and collection thereof by the head
of the several institutions, it is my judgment that the language used
is broad enough to authorize these officers to do whatever may be
necessary to secure the money and deposit it with the state treas-
urer. To say that the language, ‘‘leaving money on deposit with
the chief executive or other officer of the institution,’’ limited the
authority of the chief executive or other officer of the institution to
cash actually in the possession and on deposit with- such officer,
would be a narrow construction and one not at all in harmony
with the purpose and intent of the legislature.

I am therefore of the opinion: .

First. That the heads of the several institutions referred to
have the authority under chapter 112, acts of the Thirtieth General
Assembly, to endorse and collect bank certificates of deposit, drafts
or checks either on deposit with such officers or found amnong the
effects of the inmate after his death.

Second. That money in the form of bank certificates of de-
posit, drafts and checks left under the circumstances stated in
your communication cannot be used by the heads of the several
institutions in paying funeral expenses.

Third. That all money so collected must at the end of one vear
from the death of the intestate be transmitted to the treasurer of

state. Respectfully,
H. W. BvErs,
Mareh 8, 1907. Attorney-General of Iowa.

"Hon, G. S. ROBINSON,
Roard of Control.
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SeAL oF THE STATE oF Iowa. AvuTHORITY OR DUTY OF GOVEKRNGR
TO USE SAME.—AIll grants and commissions issued in the name
of the state and by the authority of the people shall be sealed
with the state seal and signed by the governor and counter-
signed by secretary of state. Governor would have no more
authority to attach the seal to an instrument of the character
requiring it that had been issued under a former administra-
tion than he would have to sign the name of the governor who
issued the document,

Sik: I beg to acknowledge receipt of your communication in
which you request my opinion as to whether or not you have the
authority to attach the seal of the State of Towa to a patent issued
in 1854. '

In response thereto I submit the following:

Section twenty (20) of article four (4) of the constitution of
Towa provides:

‘“There shall be a seal of this state, which shall be kept by the
governor, and used by him officially, and shall be called the great
seal of the State of Towa.”’

Section twenty-one (21) of the same article is as follows:

““All grants and commissions shall be in the name and by
the authority of the people of the State of Towa, sealed with
the great seal of the state, signed by the governor and counter-
signed by the secretary of state.”’

Under these provisions of the constitution it was the duty of the
then governor to affix the great seal of the State of Towa to the
patent in question. ‘

An examination of the records in the land office show that the
patent when recorded in the records of that office did have the
seal attached, and a careful and close inspection of the patent it-
self shows that a seal was at one time affixed, traces of the impres-
sion of the same are still disecernible, in faet. the circle and some
of the cross lines of the seal can be seen with the naked eye, and
by using a glass the letters ‘“ea’’ of the word ‘‘seal’’ can be easily
seen; so that in my judgment nothing further is needed on this
patent in the way of a seal, but however that may be, it is my
opinion that you would have no more authority to attach the seal
of the State of Iowa to this paper if the seal had been omitted
originally than you would have to sign the then governor’s name to
the patent if his signature had been omitted.
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The enclosures referred to in your letter are herein returned to
you.
Respectfully,
H. W. BYERs,

Attorney-General of Iowa.
March 8, 1907.

Hon. Aueert B. CUMMINS,
Governor of Iowa.

STATE BOARD OF MEDICAL EXAMINERS—GRADUATES OF OSTEOPATHIY
ScHOOLS MEETING REQUIREMENT FOR EXAMINATION. A sub-
stantial compliance with section 2583-a code supplement all
that required.

Sir: 1 beg to acknowledge receipt of your communication of the
18th instant accompanied by ecertain affidavits and certificates of
the president of the Still College of Osteopathy located at Des
Moines, Towa, and in which you say:

““I herewith submit an affidavit received from the secretary of
the Still College of Osteopathy, Des Moines, Iowa. HFrom this,
you will see that only certain members of the class graduated by
this institution in January 1907, have complied with the require-
ments of the state board of medical examiners, relative to anat-
omy and dissection.

‘Will you kindly give me your opinion upon the following points:

1st. In view of the faets set forth in the accompanying affida-
vits, is the above mentioned college entitled to recognition as being
in good standing with the state board of medical examiners upon

and after graduation of the class of January 1907?

2d.  As secretary of the state board of medical examiners,
have I authority to admit to examination graduates of the class
of January 1907, of the above mentioned college, who according
to the affidavit on file, have complied with the requirements of this
board, and to exclude those of the same graduating class, who ac-
cording to the affidavit, have failed to fulfill all the requirements
as to dissection, ete., required by the state board of medieal ex-
aminers.

3d. 1If, in your opinion, the above mentioned college is not now
in good standing according to the requirements of this board, is
it necessary that the board should pass upon the present stand-
ing of said college before any of its graduates arc admitted to ex-
amination?
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An early reply will greatly oblige.”’
In response thereto I submit the following opinion:

Section 2583-a of the supplement to the code in so far as it is
material to the inquiry here provides:

‘“Any person holding a diploma from a legally incorporated
school of osteopathy, recognized as of good standing by the
Towa Osteopathic association, and wherein the course of study
comprises a term of at least twenty (20) months, or four (4)
terms of five (5) months each, in actual attendance at such
school, and which shall include instruction in the following
branches, to-wit: Anatomy including disseetion of a full lat-
eral half of the cadaver, physiology, chemistry, histology, path-
ology, gynecology, obstetrics, and theory of osteopathy and two
full terms of practice of osteopathy, shall, upon the presenta-
tion of such diploma to the state board of medieal examiners
and satisfying such board that he is the legal holder thereof,
be granted by such board an examination on the branches
herein named, (except upon the theory and practice of oste-
opathy until such time as there may be appointed an osteo-
pathic physician on the state board of health and of mediecal
examiners). The fee for said examination, which shall accom-
pany the application, shall be ten dollars ($10.00) and the
examination shall be conducted in the same manner, and at
the same place and on the same date that physicians are exam-
ined as prescribed by section twenty-five hundred and seventy-
six (2576) of the code. The same general average shall be
required as in cases of physicians; provided that ostcopaths
who are graduates of legally incorporated schools of oste-
opathy as above recognized, and who are at the time of the
passage of this act engaged in the practice of osteopathy in
Iowa, shall be entitled to receive a certificate upon the pay-
ment of the prescribed fee without such examination. Upon
passing a satisfactory examination as above preseribed .the
said board of medical examiners shall issue a certificate to the
applicant therefor, signed by the president and secretary of
said board, which certificate shall authorize the holder thereof
to practice osteopathy in the state of Towa.”’

Under this section a substantial compliance with its terms is
necessary in order to entitle a graduate of a college of osteopathy
to demand the examination provided for.
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An examination of the affidavit accompanying your communica-
tion shows that every requirement of the section referred to was
strictly complied with, except the provision requiring dissection
of a full lateral half of a cadaver. Failure to comply with this
provision is claimed to be due to the searcity of dissecting material.
It is a matter of common knowledge that such material is not
always at hand, and T am inclined to the opinion that under all
the circumstances of this case it-is shown that the law has been
substantially complied with.

I am therefore of the opinion:

First. That the college mentioned in your communication is
entitled to recognition as in good standing after graduation of
the class of January, 1907, in so far as any matter shown in the
affidavit above referred to affects the standing of said college.

Second. That as secretary of the state board of medical ex-
aminers you would not have the authority to exclude frem exam-
ination any of the graduates referred to in the affidaviis.

I return you herewith affidavit and certificate.

Respectfully,
H. W. BvyErs,
Attor.ney-Geneml of Iowa.
March 18, 1907.
Dr. Louis A. THOMAS,
Secretary State Board of Medical Examiners.

— LR ———

L

InsaANE PERsON—DoOMICILE OF.—A years residence in any county
without notice or warning to quit will acquire a settlement
for a person who is a county charge. Such person cannot lose
his residence in one place until settlement is acquired in an-
other. The losing of a legal settlement does not depend so
much upon the intent of such a person as upon the actual
fact of residence.

Sir: I beg to acknowledge receipt of your favor of the 11th
instant in which you say;

““A person now insane and in the custody of officials in Chi-
cago, was born and raised in Towa county, in this state, and
resided therein continuously until about July 15, 1905. She
then went from that county to Davenport where she remained
until April or May, 1906. She then stored her goods in Daven-
port and went to Chicago where she has since resided. The
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intent as to residence with which she went to Davenport and
from there to Chicago does not appear certainly, although
some evidence tends to show she intended to abandon per-
manently her settlement in Towa county. The Chicago authori-
ties deny that she has acquired a legal settlement in the state of
Illinois, and demand that she be received in this state. Towa
county claims that she has lost her legal settlement therein and
denies liability for her support. Scott county-denies liability
on the ground that she never acquired a legal settlement
therein.

“‘Similar cases are frequently presented to us for determina-
tion. We desire your opinion in regard to the following:

‘1. IIas the person referred to lost her legal settlement in
this state, and if she has not, which county is liable for her
support?

2. Does a person having a legal settlement in this state
who leaves his place of settlement and moves to another county
of the state or another state, lose that legal settlement under
the laws relating to the poor before acquiring a legal settle-
ment elsewhere?

““3. To what extent does the losing of a legal settlement
once established and the aequiring of another depend upon
the intent as to a place of residence with which the change
is made?

‘4. What length of time is required under the law relating
to the poor to lose a legal settlement once established in this
state; to acquire a new legal settlement?’’

In response thereto I submit the following:

The questions submitted are controlled by the provisions of
chapter 1, title 12, of the code relating to settlement and support
of the poor.

Section 2224 of that chapter in so far as it is material to the
inquiry here provides:

““A legal settlement once acquired continues until lost by
acquiring a new one, and may be acquired as follows:

‘1. Any person having attained majority, and residing in
this state one year without being warned as hereinafter pro-
vided, gains a settlement in the county of his residence;

2, A married woman follows and has the settlement of
her husband, if he have any within the state, and if she had a
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settlement at the time of the marriage it is not lost by the
marriage ;

““3. A married woman abandoned by her husband may ac-
quire a settlement as if she were unmarried.”’

It has been held that the provisions of this section are appli-
cable to the case of an insane person who becomes a county
charge.

Scott County wvs. Polk County, 61 Iowa, 616.

Therefore, under this section and the holding of the supreme
court in the Scott county case above cited at the time the person
in question removed from Iowa county to Scott county her legal
settlement was in Towa county, and would remain there until she
gained a legal settlement in some other county.

Section 2226 of the code provides:

‘‘Persons coming into the state, or going from one county
to another, who are county charges or are likely to become such,
may be prevented from acquiring a settlement by the authori-
ties of the county, township or city in which such persons are
found warning them to depart therefrom. After such warn-
ing, such persons cannot acquire a settlement except by the
requisite residence of one year without further warning.’’

Section 2227 of the code is as follows:

‘‘Such warning shall be in writing, and may be served upon
the order of the trustees of the township, or of the board of su-
pervisors, by any person; and such person shall make a return
of his doings thereon to the board of supervisors, which, if
not made by a sworn officer, must be verified by affidavit.”’

Assuming that no steps were taken by Scott county as pro-
vided in sections 2226 and 2227 above quoted to prevent the per-
son in question from acquiring a legal settlement in that county,
the question as to whether or not she gained a legal settlement
then in Scott county would depend upon the condition of her
mind when she removed from Scott county to Chicago, that is
to say, if she was sane when she left Davenport for Chicago not
having resided in Scott county a full year her legal settlement
wag still in Towa county, if, however, she was insane when she
left Scott county for Chicago, then her legal settlement would be
in Scott county, assuming of course, that she was sane when she
left Iowa county.

This identical question has been settled by the courts of this
state and it is uniformly held that, when a person once acquires a
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domicile in a county and before acquiring a legal settlement be-
comes insane the insanity will not prevent the person acquiring
a settlement.

Washington County vs. Mahaska County, 47 Towa, 57.

Fayette County vs. Bremer County, 56 Iowa, 516.

Scott County vs. Polk County, supra.

““The residence in a county necessary to establish a settle-
ment therein must be personal presence in a fixed and per-
manent abode, or of a character indicating permanency of
oceupation as distinet from lodging, boarding or temporary
oceupation,’’

County of Cerro Gordo vs. County of Wright, 50 Iowa, 439.

My conclusions upon the facts as stated by you, and the law as
I find it, are;

First. That the person referred to has not lost her legal set-
tlement in this state, and,

(a) If she was insane when she left Davenport she has aec-
quired a legal settlement there, and that county would be liable
for her support.

(b) If she was sane when she left Davenport then her legal
settlement is still in Towa county, and that county would be liable
for her support.

Second. That a person having a legal settlement in this state
who leaves his place of settlement and moves to another county of
the state, or to another state, does not lose that legal settlement
under the laws relating to the poor before acquiring a legal set-
tlement elsewhere.

Third. That the losing of a legal settlement does not depend
so much upon the intent as to a place of residence as it does the
" actual fact of residence or personal presence in a fixed place of
abode. )

Fourth. Under the laws of this state relating to the poor a
person who has attained majority gains a legal settlement in a
county where he resides a full year without warning to leave,
and loses that legal settlement by moving to another county and
remaining there a full year without the warning referred to in

section 2226 of the code. Respectfully,
H. W. Byggs,
March 19, 1907. Attorney-General of Iowa.

ITon. G. S. ROBINSON,

Member Board of Control State Institutions.
6
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Pay or SoLDieErRs RAISED BY THE STATE FOR THE UNITED STATES.—
Construection placed on chapter 81, acts of the tenth general
assembly, holding same still in force.

Sir: 1 beg leave to acknowledge receipt of your communication
in which you say; '

“I have the honor to submit for your opinion chapter 81,
an act of the tenth general assembly, ‘to provide for the pay-
ment of the just claims of certain officers and soldiers of Jowa
regiments for military services.” Is this act still in force, and
would a claim made in compliance with this act be a lawful
claim against the state, and would payment be authorized
under its provisions.”’

In response thereto I have to say, that in my opinion the act
is still in force. This being true it follows that your other ques-
tions must be answered in the affirmative.

Respectfully,
H. W. BYERS,

Attorney-General of Iowa.
March 25, 1907.

Ho~. W. H. TarIFT,
Adjutant-General of Iowa.

PARDONS—POWER OF GOVERNOR TO GRANT—LEGISLATIVE LIMITA-
TION.—The governor has power to grant reprieves, commuta-
tions and pardons for all offenses except treason and im-
peachment; and in cases of murder in the first degree he
shall grant no pardon until he has presented the matter to the
general assembly and received their advice thereon. The leg-
islature advises, in such cases, a pardon be granted and the
governor fixes the terms of the pardon.

Sir: I beg to acknowledge receipt of your communication of
the 27th instant in which you say:

“I hand you a copy of the resolution of the general as-
sembly, under which a conditional pardon was issued to Otto
Otten. Application is now made for an absolute pardon.
Have I the power, under the law and this resolution, to grant,
without further action of the legislature, an absolute pardon?”’

In response thereto I submit the following opinion:
Section 16 of article IV of the constitution, in so far as it af-
feets the question submitted, provides:
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““The governor shall have the power to grant reprieves, com-
mutations, and pardons, after conviction, for all offenses ex-
cept treason and cases of impeachment, subject to such regula-
tions as may be provided by law.’’

Under this constitutional provision it has been held that the
governor has the absolute power to grant pardons upon such terms
and conditions as he may deem proper, and the only regulation
or limitation upon that power provided by law in this state is
found in section 5626 of the code, wherein it is provided:

‘“ After conviction of murder in the first degree, no pardon
shall be granted by the governor until he shall have presented
the matter to and obtained the advice of the general assembly
thereon.”’

Under the law then, as T read it, where the applicant for pardon
has been convicteg of murder in the first degree the legislature
in the first instance decides whether a pardon should be granted
or not. If the decision is favorable to the pardon, then the pow-
er to dictate the terms and conditions is lodged in the governor,
and he may either grant an absolute or conditional pardon as to
him seems proper.

True, in this case the resolution passed by the twenty-ninth
general assembly recommended a conditional pardon. It is per-
fectly evident, however, that in using the term ‘‘conditional par-
don’’ it was not the intent of the legislature to limit in any way
the power of the governor to fix the terms and conditions of the
pardon. This is put beyond question by the-last clause in the
resolution which reads; ‘‘upon such terms and conditions as the
governor may prescribe,”’ and a fair construection of the resolu-
tion is to say that the legislature intended to do only that which
the law authorized it to do, that is, advise the governor to grant
the pardon, leaving the terms and conditions to be fixed by him.

I am therefore of the opinion that you have the power to grant
the said Otto Otten an absolute pardon without further action
of the legislature. '

Respectfully,
H. W. ByErs,
Attorney-General of Iowa.
March 28, 1907.
Hon. ALBerT B. CUMMINS,
Governor of Iowa.
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ExecuTive CoUNCIL—APPOINTMENT OF COMMISSIONER IN LAKE
DraiNaGE CasEs—PayMENT oF ExPENSE CREATED BY SUCH
CommissioNER.—Chapter 186, acts of the 30th general as-
sembly gives the executive council power to appoint commis-
sioners to take evidence in lake drainage cases, and that the
expense shall be audited by the executive council and certi-
fied to the auditor and paid out of general fund.

Sir: 1 beg to acknowledge receipt of your communication of
March 30th in which you say:

““On the 20th day of May, 1905, the executive council issued
a commission to William Hazlett, Pocahontas county, author-
izing him to conduet a hearing, under the provisions of chap-
ter 186, acts of the thirtieth general assembly, in the matter
of the petition for the drainage of Swan Lake at Laurens,
Towa.

“In that commission said Hazlett was,” by the executive
council, authorized to do all things that a commissioner ap-
pointed as required by law would be authorized to do in the
premises and that ‘said Willlam Hazlett is hereby commis-
sioned to grant hearings to such persons as shall make appli-
cation, under the provisions of a notice given, and to continue
such hearings until the completion of same.” From the facts
presented to the executive council the commissioner appointed
one F. M. Ely, a shorthand reporter, to take down the testi-
mony and agreed that he should receive a compensation of ten
($10.00) dollars per day with compensation for extending his
notes, as per bill filed by said Ely with the executive couneil.
The exeeutive council paid said Ely six ($6.00) dollars per day
for the time claimed and for extending the notes the rate
named in the statute for court reporters, amounting in the
aggregate in the neighborhood of one hundred and fifty
($150.00) dollars, as stated in the attached letter of Mr. Ely.
His claim aggregated something like two hundred and eighty-
five ($285.00) dollars.

““The executive council requests your opinion as to the
limit under the law to which the executive council would be
authorized to make payment upon this claim. Mr. Ely is in-
sisting that he should be paid the full amount claimed, under
the agreement of the commissioner to pay upon the basis of
his charge. The executive council desires to pay a further
amount if authorized to do so by law.”
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Chapter 186, acts of the thirtieth general assembly authorizes
the executive couneil, in effect;

First. To determine what lakes shall be maintained as the
property of the state, and what lakes, if any, shall be drained and
sold.

Second. Through the governor to appoint an engineer to make
a survey and plat when proper petition is filed with the executive
council as provided in seetion 2.

Third. To take evidence itself upon any and all questions in-
volved in the determination to either maintain or sell such lake or
lakes, or to appoint a commissioner to take such evidence.

Fourth. To sell such lake beds as they may determine under
the evidence and showing ought to be sold.

Fifth. Such sale to be made only after proper appraisement.

The aet further provides that all expenses made in carrying.
out its provisions shall be audited by the executive council, certi-
fied by it to the auditor of state, and paid out of the general fund
of the state treasury upon his warrant.

There is nothing in the act in any manner limiting the compen-
sation or fees that may be allowed by the executive council to the
persons who are selected by it to perform the services required to
be done in ecarrying out its provisions, nor is there any general
statute limiting the amount that may be paid or allowed for such
services.

In this situation the council is bound only by the general rule
of reasonable compensation under all the circumstances. It is true
that the compensation of shorthand reporters when engaged in
the business of reporting court proceedings in this sfate iz lwm-
ited to six ($6.00) dollars a day, and for transeripts to six (6)
cents per one hundred words. This, however, is compensation for
what may be said to be permanent employment, and could not be
used as a fixed rule for measuring the value of services performed
under the circumstances stated in your letter. In addition to this
there is a question of good faith and fair dealing involved in this
controversy. The commissioner was authorized by the executive
couneil to grant hearings to persons making application therefor
and such hearings necessarily involved the taking of testimony and
having the same put in form to be reported to the counecil. If
the commissioner acted in good faith, as I have no doubt he did,
in making his contract with Mr. Ely, the obligation should be
promptly met by the state.
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In my opinion, under the act in question if the executive coun-

cil in auditing the bill finds that the services have been performed
as claimed by Mr. Ely it should certify the same to the auditor of
state for payment in full,

Respectfully,
H. W. ByERs,
Attorney-General of Iowa.

April 1, 1907.

A. H. Davison, Esq.,

Secretary of Executive Council.

Cities AND TowNsS—FAILURE oF TO ApoprT UNIFORM SYSTEM OF

Books—PENALTY.—Failure on the part of the eity officials
to provide a uniform system of books and blanks as provided
by chapter 34 acts of thirty-first general assembly would be a
misdemeanor and subjeet to punishment or fine as provided in
section 4906 of the code.

Sir: I beg to acknowledge receipt of your letter of the 4th in-

stant in which you say:

“Will you please give me your official opinion as to what
penalty attaches where the officials of a city or town fail to
adopt and use the uniform system of books and blanks pro-
vided for in Chapter 34, acts of the thirty-first general
assembly ?

‘“Are officials who fail to comply with the provisions of
section 4 of said chapter subject to the penalty provided for
in seetion 1 thereof?”’

In response thereto I submit the following opinion:

Section one (1) of the act referred to provides:

““It ghall be the duty of the chicf accounting and warrant
issuing officer of each city and town, namely auditor or clerk
as the case may be, to prepare and publish the annual report
of the financial condition and transactions of the eity or
town now or hereafter required by law, and all accounting
officers of all boards or commission departments and offices
whatsoever within the corporate area recciving or disbursing
publie funds shall file with the auditor or clerk, within thirty
days from the expiration of their fiscal year, a report in writ-
ing of official transactions in the form and manner I‘equired
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by law. In case of refusal or gross neglect to comply with the
low end provisions herein governing the method of account-
g for and reporting municipal transactions herein referred
to, the official so delinquent shall be deemed guilty of a mis-
demeanor. The auditor or clerk aforesaid is hereby authorized
to institute legal proceedings to enforce the provisions herein
requiring report to him.’’

Tt will be noted that by this section a refusal or gross neglect
to comply with this chapter governing the method of accounting
and reporting municipal transactions makes the official so delin-
quent guilty of a misdemeanor.

Section 4906 of the code provides:

““Every person who is convieted of a misdemeanor, the pun-
ishment of which is not otherwise prescribed by any statute
of this state, shall be punished by imprisonment in the county
jail not more than one year, or by fine not exceeding five
hundred dollars ($500.00), or by both such fine and imprison-
ment.”’

Reading this section into the chapter under consideration, as it
must be in order to determine the penalty attaching to a violation
of its provisions, any officer of a city or town, whose duty it is to
put in operation and enforce the provisions of this chapter, guilty
of a refusal to perform such duties or guilty of gross neglect in
the performance of the same may be imprisoned in the county
jail not more than one year or fined not exceeding five hundred
dollars ($500.00), or may be both fined and imprisoned, and this
pevalty would attach to a wilful violation of any of the pro-
visions of the chapter including section 4.

Respectfully,
. H. W. Byrrs,
Attorney-General of Iowa.
April 5, 1907.
Hon. B. F. CarroLy,
Auditor of State.

STAaTE BoARD OF MEDICAL EXAMINERS—ITINERANT PHYSICIAN—RE-
FUSAL OF B0ARD TO GRANT LICENSE T0o.—State board of med-
ical examiners must find an applicant for such license fit and
proper to practice as an itinerant and such applicant must
pay to the treasurer of state $250.00, The power placed
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with the board to grant or refuse such license is discretionary.
Sir: 1 beg to acknowledge receipt of your letter of the 17th
instant in which you ask:

“Will you kindly inform me if, under the statutes of Towa,
the state board of medical examiners is compelled to issue an
itinerant’s license, or whether the board may exercise its dis-
cretion in so doing.”’

In response thereto I submit the following:

Section 2581 of the code among other things in substanee pro-
vides : '

First. That every physician practicing his profession, and
professing to cure or heal the sick by any medicine, appliance or"
method, and who by himself, agent or employee goes from place to
place, or from house to house, or by circulars, letters or adver-
tisements solicits persons to meet him for professional treatment
at places other than his office at the place of his residence, shall
be considered an itinerant physician.

Second. That such physician in addition to the certificate pro-
vided for in section 2576 of the code as amended by chapter 114,
thirty-first general assembly, shall procure from the state hoard
of medical examiners a license as an itinerant.

Third. That for such license he shall pay to the treasurer of
state, for the use of the state of Iowa, the sum of two hundred and
fifty dollars per annum,

Fourth. When such payment is so made the secretary (of the
board) shall issue to the applicant therefor a license to practiee
within the state as an itinerant physician for one year.

Fifth. The board may for satisfactory reasons refuse to is-
sue such license upon satisfactory evidence of incompetency or
gross immorality.

Sizth. Practicing medicine as an itinerant physician without
such license is made a misdemeanor punishable by a fine of not
less than three nor more than five hundred dollars and costs, and
providing for commitment to jail until such fine is paid.

These provisions, as well as others of like character found
in the same chapter, were not enacted by the legislature simply
for the purpose of increasing the revenues of the state, but rather
to protect the people from the ignorance and incapacity of the
quack doctor who is without permanent location, but roves from
place to place, leaving behind him a trail of deception and fraud.
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The obvious intent in placing the license fee so high was to
limit in so far as possible the number of itinerant physicians.

Two things, as I read the section, must be done before the sec-
retary of the board has authority to issue the certificate:

First. The state board of medical examiners must find the
applicant for the license a fit and proper person to practice as an
itinerant physician. v

Second. Upon such finding the applicant must pay to the treas-
urer of state for the use of the state the sum of two hundred and
fifty dollars.

Upon the happenings of these two events it becomes the duty of
the secretary of the board to issue to the applicant a license. The
board, however, may refuse to order the issuance of the license for
satisfactory reasons, that is to say, if the board finds upon in-
vestigation that the applicant is neither fit nor competent to prac-
tice as an itinerant physician, then it would be their duty to re-
fuse to order the issuance of the license, and in my judgment,
the board would fail in its obligations to the public if it did not
in every case satisfy itself by the most complete and searching in-
vestigation, of the character, skill and ability of every person
making application for a license under the section.

The discretionary power thus placed in the board to grant or
refuse the license must, of course, be exercised in a just and rea-
sonable manner, keeping in mind always the interests involved,
and in every case where there is confliet between the rights and
claims of the individual and the health and general welfare of the
people, the individual must yield.

The board in all cases have the right to take such time in mak-
ing the necessary examination as to them seem proper under all
cireumstances.

- Respectfully,

H. W. Bygrs,
Attorney-General of Towa.
April 27, 1907. '
Dr. Louis A. THOMAS,

Secretary State Board of Health.

SUPERINTENDENT OF PuBLic INSTRUCTION-—STATE CERTIFICATES AND
DirLoMAS—CouNTy CERTIFICATES—ISSUANCE OF.
Sir: I beg to acknowledge receipt of your reeent communiea-
tion in which you ask:
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First. Are state certificates and diplomas issued under the
provisions of section 2629 to 2631 inclusive, prior to October 1,
1906, subject to the provisions of section 17, chapter 122 laws of
the thirty-first general assembly?

Second. Are county certificates issued under the provisions of
sections 2735 to 2737 inclusive, and section 2777, prior to October
1, 1906, subject to the provisions of section 17, chapter 122 laws
of the thirty-first general assembly? ’

In response thereto T submit the following opinion:

Section 2629 of the supplement to the code provides for meet-
ings of the board of educational examiners, and for the examina-
tion of applicants for state certificates, and state diplomas, and
authorizes the board to issue such certificates and diplomas to per-
sons who successfully meet the tests preseribed.

Section 2630-b of the supplement to the code authorizes the
board to issue special certificates to teachers of music, drawing,
penmanship or other special branches, and to primary teachers.

Section 2631 of the code fixes the life of the state certificates
and diplomas issued under section 2629 of the supplement to the
code, provides for revoeation of the same, and fixes the fees to be
charged therefor.

Section 2735 of the code among other things authorizes the coun-
ty superintendent to examine applicants for teachers’ county cer-
tificates. .

Section 2736 of the supplement to the code names the subjects
that shall be covered by the examination for county certificates,
and provides for the keeping of a record of the examinations, ete.

Section 2737 of the supplement to the code authorizes the county
superintendent to issue a certificate for a term not to exceed one
vear, and upon the applicant passing an examination in certain
additional branches the certificate may be for two years, also pro-
vides for revocation of the certificate.

Section 2777 of the code provides for the establishment of kin-
dergarten departments in the common schools, and requires teach-
ers therein to hold a certificate from the county superintendent.

There is nothing in any of these sections requiring the regis-
tration of any of the certificates or diplomas therein referred to.

Section 17 of chapter 122 laws of the thirty-first general as-
sembly, in so far as it is material to the inquiry here provides:
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““No person shall teach in any public school in this state
whose certificate has not been registered with the county su-
perintendent of the county in which such school is located.’’

Under this provision every person holding either a state certifi-
cate, a state diploma, a county certificate, special certificate or a
certificate to teach in kindergarten, who desires to teach in any
of the public schools of this state must cause the certificate to be
registered with the county superintendent of the county in which
they desire to teach, no matter when their certificate was issued,
whether before or since October 1, 1906. :

Both of your questions, therefore, must be answered in the
affirmative.

Respectfully,
H. W. B¥xrs,
Attorney-General of Iowa.

May 1, 1907. '
Hown. Jorxn F. Riaas,

Superintendent of Public Instruction,

DENTISTS—REGISTRATION OF CERTIFICATES BY—WHEN REQUIRED.—
Construetion of section 2600-I of the code.

Sir: I beg to acknowledge receipt of your recent communieca-
tion in which you say:

““The dental board wishes to ask your opinion on a case of
one Gustavus North of Cedar Rapids. He was in practice at
the time the original dental law was passed in 1882. He took
out a registration certificate as required by that law, for men
that were in the practice of dentistry at that time. He did
not register his certificate with the county clerk. The board
set up the claim that he is not a legal practitioner because of
failure to register his license or rather certificate. He takes -
the position that he being a registered dentist, did not have
to register his certfiicate with the county clerk and is now a
legal practitioner. He cites as his authority the clause marked
in seetion 2600-1 in enclosed folder. I think I have these sec-
tions designated as they appear in the code.

““He also makes the claim that section 2600-1 does not cover
his case. Will you advise the dental board who is correct in
this matter$?”’
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In response thereto 1 have to say, that in my opinion the doector
is not required to comply with the provisions of section 2600-1.
Very truly yours,
H. W. Bvers,
Attorney-General of Iowa.
May 1, 1907.
E. D. Brower, D. D. S,
Member board of Dental Examiners,
LeMars, Iowa.

StaTE Boarp oF MEDICAL, EXAMINERS.—Wio May TAxke ExAMI-
NATION.—Blind persons having complied with requirements
should be permitted to take examination.

Sir: I beg to acknowledge receipt of your reecent communica-
tion in which you ask for an opinion as to whether or not the
board of medical examiners have the authority to allow persons
who are blind, but otherwise qualified, to take the examination to
practice osteopathy in this state, the inquiry arising on the ap-
plication of one J. R. Shike of Madison county.

In response thereto I submit the following:

This same question was submitted to my predecessor, the Hon-
orable Chas. W. Mullan, and on the 16th"day of June, 1905, he
handed down an opinion in which he held, in effect, that the
board was without power or authority to permit a person who is
blind to take the examination required for the practice of medi-
cine or osteopathy.

I have so much confidence in the judgment and legal ability of
General Mullan that in most cases I am inclined to follow his
opinion without question; this case, however, is of so much im-
portance to all eoncerned, and especially to the applicant, and his
side of the case has appealed to me so strongly that I have given to
the question involved great care, and have examined it from every
side, and while T agree in the main with General Mullan in his
reasoning, his conclusion if adopted by the board, would result
in such hardship and injustice, not only to this applicant, but to all
others afflicted as he is, that T will not follow him unless a fair and
reasonable construction of the law covering the question involved
forces me to the same eonclusion.

The naked question as here presented is, whether a person other-
wise qualified may be refused an examination by the board of
medical examiners for the sole reason that he is blind; in other
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words, I am asked to justify the hoard in the adoption of a uni-
versal and arbitrary rule which would bar every blind person in
this state from entering one of the greatest and most attractive
professions open to our ecitizens. No matter how strong his men-
tal powers may be; no matter how much he knows about anatomy,
physiology, chemistry, pathology, and all the other branches
taught in our schools of osteopathy; no matter what special skill
he might have for the treatment and cure of diseases; no matter
how vigorous his body and active all his other senses exeept sight;
if he is blind he must suffer not only this affliction, but the ad-
ditional onre of being deprived of the pleasure and profit that is
found in adding to the sum of human happiness by making the
weak strong, by softening pain, by making the sick well. This
ought not to be, and cannot be sound law. )

The whole question is controlled by a right construction of
sections 2576 and 2583-a of the supplement to the code.

Reading the two sections together as we must do to reach a cor-
rect conclusion, it is provided:

First. That any person holding a diploma from a legally incor-
porated school of osteopathy recognized as such, who has com-
plied fully with the law in seecuring said diploma, and having sat-
isfied the board that he is a legal holder thereof, shall be granted
an examination. v

Second. The examination shall be held at the same time and
place as that fixed for the examination of physicians, and the
examination shall be conducted in the same manner.

Third. All examinations shall be in writing.

. Fourth. A fee of ten dollars shall be paid by the applicant
for the examination.

Fifth. FEach applicant shall receive from the secretary a con-
fidential number which he shall place upon his work so that the
board shall not know by whom the work was prepared.

Sizth. All matters connected with the examination shall be
filed with the secretary, preserved as part of the records for five
years, and during that time shall be open to public inspection.

Seventh. If the applicant passes a satisfactory examination, the
board shall issue a certificate signed by the president and secre-
tary, which shall authorize the holder to practice osteopathy in
the state of Iowa.

If there is anything in any of the above provisions that would
bar a blind man from taking the examination provided for it
must be the requirement that the examination shall be in writing,



94 REPORT OF ATTORNEY-GENERAL

and it is claimed that this provision is mandatory; and so it is,
that is to say the questions and answers must be written. Tt
does not, however, follow that because the statute says the ex-
amination shall be in writing, therefore, the questions must be
written by the hand of some member of the board, or by its secre-
tary, and the answers written by the hand of the applicant. All
that is required is that when the examination is completed the
rezord of it, both the questions and answers, must be in writing,
filed with the board and preserved for the inspection of any one
interested for a period of five years. If the law required the an-
swers of the applicant to be set down in his own hand writing,
or if the ability to write, or the character of the writing was a
part of the test of the examination, or if none but persons who
had their eyesight unimpaired could successfully or safely prac-
tice the profession of osteopathy, then there would be some basis
for holding that a blind man was barred.

The law requires the opinion of the supreme court in most
cases to be in writing, filed with the clerk and recorded, and yet it
is a matter of common knowledge that the members of the court
dictate their opinions to a secretary who writes them upon a type-
writer.

The law requires the instructions given upon the trial of cases
in the district court of this state to be in writing, and yet in these
days of advanced and improved methods of recording the thoughts
and words of men there is probably not one judge out of twenty-
five that writes his instructions with his own hand. They are
dictated to his reporter, and by him written on the typewriter.

Twenty-seven years ago in Harvey vs. Tama County, reported in
53 Towa at page 228, one of the then strongest legal firms in this
state sought to prevent consideration by the supreme court of
certain instruetions on the ground that these instructions, or some
of them, were in lead penecil. That court held that while the law
required the instructions to be in writing, the statute did not
provide that the writing shall be in ink.

Four years later in Stafe vs. Fooks, two of the instructions were
in print, and this was urged as a ground for complaint. The
supreme court, Judge Beck writing the opinion, held, that while
the statute required instruetions to be in writing, presenting them
in print was a sufficient compliance with the law. Thus for the
first time giving legal endorsement to the use of the typewriter in
recording court proceedings.
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The law also requires the attorney-general in certain cases to
give his opinion in writing, but he does not write them with his
hand, he dictates them to a stenographer who writes them upon a
typewriter, and will shortly be writing them with his voice by
speaking into the tube of an Edison business phonograph, the
machine recording the opinion on its cylinder and later speaking
it to the operator who will write it on the typewriter.

In all these cases the provision that the thing shall be done in
writing is mandatory, but the character of the writing, the instru-
ment with which it is done, and who actually manipulates the ma-
chine that places the word or sign upon the record, is left to the
discretion and the judgment of the individual or body who is
required to make the record.

The legislature in the adoption of the provisions of the two see-
tions above referred to had two things in mind so far as the sec-
tions cover the practice of osteopathy.

First. To test the competency of the applicant to practice that
profession.

Second. To preserve for the benefit of the general public a
record showing such competency.

‘When the board with any given applicant has aceomplished these
two things it has complied with the law.

If the rule contended for by some had been enforced in this
country thirty years ago, the legal profession, and the medical
profession would have been deprived of some of its brightest and
clearest minds, in faect, I have in mind now men in both professions
who are blind, and yet whose services are sought above those of
others who are in possession of all of their faculties.

Without extending this opinion further, I am led irresistibly to
the coneclusion, that there is nothing in the law that would justify
the Board of Medical Examiners in refusing to permit a blind man,
who is otherwise qualified, to take the examination for the practice
of osteopathy, and that the written questions of the Board may be
read to him by the Secretary, or by some person named by the
Board on request of the applicant, and his answers written by
himself on the typewriter, or dietated by him to a stenographer,
and by the stenographer written on the typewriter, or dietated by
him to an Edison Business Phonograph, his answers recorded by
the machine and transeribed from the eylinder by a typewriter;
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and an examination eonducted in this way would, in my opinion, be
a compliance with the sections under consideration.
Respectfully,
H. W. Bysrs,
May 3, 1907. Attorney-General of Iowa.
Dr. Louis A. THOMAS,
Secretary of board of Medical Examiners,

BACTERIOLOGICAL TiABORATORY—EXPENSE OF DIRECTOR IN ATTEND-
IN¢ MEETINGS oF STATE BoArp or HEeaLTH.—Bacteriological
laboratory permanent part of the medieal department of the
university. This department is required to make tests for the
state board of health and report the results thereof to the
board. FExpense of director attending meetings of board to
make reports necessary expense. Not contemplated that di-
rector should attend all the meetings of board.

Sir: I beg to acknowledge receipt of your communieation of
the 25th ultimo in which you say:

“Will you please advise me as to the construction to be
placed upon section 3, chapter 101, acts of the thirtieth gen-
eral assembly, relative to the use of the appropriations pro-
vided for the bacteriological laboratory. '

“Dr. Henry Albert, the director, is required by the state
board of health to attend the regular meetings held in the city
of Des Moines, in order to make his quarterly report and
consult relative to the work of the laboratory, and advise upon
any matters pertaining to bacteriology, cte., that may be laid
before the board.

““Upon all occasions previous to last month, Doctor Albert’s
traveling expenses necessarily incurred on account of attend-
ing the meetings were allowed by the executive counecil and
paid from the funds of the bacteriological laboratory; but
upon presenting Dr. Albert’s bill for the month of Mareh, I
was informed by the secretary of the executive council that
the law made no provision for the payment of such expense,
and the bill was consequently rejected.

“Kindly inform me if the section above referred to under
the term ‘contingent and miscellaneous expenses’ should be
understood to apply to Doctor Albert’s case.”’
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In response thereto I submit the following:

Section 1, of chapter 101, laws of the thirtieth general assembly,
in so far as it is material here, makes the bacteriological laboratory
of the medical department of the state university at Iowa City a
permanent part of the medical department of the university work,
requires it in addition to its regular work to make such tests and
investigations as the state board of health may require, and to
report to the board the results thereof under rules and regula-
tions adopted by the board.

Section 2, of the same act, makes the professor of bacteriology
of the medical department of the university the director of the
laboratory, and requires him to make tests and investigations when
required by the state board of health, and to give preference in
point of time to the call of the board, and to report to it the re-
sult of all tests and investigations under such rules as it may adopt.

Seetion 3 of the same chapter makes an appropriation for the
payment of the salary of the director, the assistants, the expenses
of the laboratory, including postage and stationery, and then
makes this provision: ‘‘and other contingent and miscellaneous
expenses which may be incurred in the maintaining of said lab-
oratory, and perform the duties required therein by the provisions
of this act.”’

A fair construction of these provisions gives the board of health
the authority to require the director of the laboratory to perform
certain duties in the laboratory at Iowa City, and in cases where
tests and scientific investigations are necessary for the information
of the board in the proseeution of its duties as the health officers of
this state, and the test or investigation is of such a character that
it cannot be made in the laboratory at Iowa City, then the board
has the authority to require the director to go to any point in the
state for the purpose of making such test and investigation, and in
addition to this the board has the authority if it be necessary for
its instruction and information to require the director to appear
before it at its meetings in the city of Des Moines, and when the
director is required by the state board of health to make his tests
and investigations at some other point in the state than at Iowa
City, and when in proper cases the director is required by the
board to appear at its meetings in Des Moines, the traveling ex-
penses necessarily incurred by said director on such trips is a
proper and lawful charge, and should be paid out of the appropria-

-
‘
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tion made in section 3, of the chapter under diseussion; but it is
not contemplated by this chapter that the director should be re-
quired to attend all the regular meetings of the board held in
the city of Des Moines, and a rule of the board making such de-
mand upon the director would be beyond the secope of its authority.
Respectfully,
H. W. Byers,
Attorney-General of Iowa.
May 3, 1907.
Dr. Louis A. TrOMAS,
Secretary State Board of Health,

CramMs oF Firgr Towa Cavarry.—Chapter 120 of the aects of the
twelfth general assembly still in force and claims properly
proven in compliance with the aet should be paid.

Sir: I beg to acknowledge receipt of your communication ask-
ing my opinion as to whether or not chapter 120, acts of the
twelfth general assembly is still in force, and, as to whether or not
a claim made in compliance with such act is a lawful claim against
the state, and, as to whether or not payment is still authorized
under its provisions.

In response thereto I have to say, that in my opinion the act
is still in force, and that eclaims properly proven and made in
compliance with the aet should be paid.

Respectfully,
H. W. ByERs,
Attorney-General of Iowa.
May 13, 1907.
Hon. B. F. CarroLL,
Auditor of State.

DISCRIMINATION IN RATES—CONTRACTS—CARRIERS MAKING Dis-
CRIMINATION IN RaTES TO NEw INDUSTRY.-—A contract between
a common carrier and a new industry to assist such new com-
pany in transporting its materials and goods by granting re-
dueced rates is legal under section 2146 of the code. The board
of railway commissioners has authority to approve such a
contract.
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GENTLEMEN : In response to your request for an opinion as to
the legality of the contract between the Iowa Portland Cement
Company and the Chicago, Rock Island & Pacific Railway Com-
pany, executed on the 20th day of May, 1907, and as to the author-
ity of your commission to approve the same, I submit the following
opinion :

" Section 2146 of the code, after prohibiting common carriers
from making discriminating rates or charges for the transportation
of freight, provides as follows:

““But for the protection and development of any new in-
dustry within the state, such railway company may "grant
‘concessions or special rates for any agreed number of car
loads, which rates shall first be approved by the board of
commissioners, and a copy thereof filed in its office.”’

The manifest intent of the legislature in tacking on this excep-
tion clause was to encourage the building of new industries in the
state, thus adding to its growth and development. It was not only
its purpose to permit transportation companies to assist in this
worthy purpose by the granting of reduced rates for transporting
material, but it is evident from the use of the term ‘‘protection”’
that it intended to permit the concession and special rates to con-
tinue so long as the prosperity and growth of the particular in-
dustry depended upon such reduced rates.

Three of the necessary and most important factors in the de-
velopment of industries are labor, fuel, and raw material. These
three things are not always to be secured in the same locality,
and to bring them as close together as possible for manufacturing
purposes by reducing the cost of transportation was undoubtedly
in the mind of the author of the provision in question.

I therefore conclude:

First. That the contract is a legal one in every respect.

Second. That your board have authority to approve the same.

Respectfully,
H. W. BYEss,

Attorney-General of Iowa.
May 22, 1907.

Boarp oF RAaiLrRoAD COMMISSIONERS,
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StaTE BoArD oF HEALTH—EXPENSE.

SiR: In response to your communieation of the 25th ultimo
requesting my opinion as to whether or not the board of health
have authority to charge part of the expense of publishing matters
pertaining to the several departments under its jurisdiction to
each of said departments, I have to say, that in my opinion, the
board has such authority. ;

Respectfully,
H. W. Byers,

. Attorney-General of Iowa.
Dr. Louis A. THOMAS,

Secretary of Board of Health,

InsuraNcE CoMPANIES—STANDARD FIRE PoLicy.—Held that an ad-
ditional provision might be added to the standard fire policy
by complying with the method pointed out in this opinion.

Sik: In the matter of the application of the North British and

Mercantile Insurance Company of Liondon and Edinburgh for per-

mission to insert in the standard fire policy to be used by it in this

state the following provision :

““This policy is issued subject to the following stipulation,
namely :

First. That the amount of any loss (not exceeding the
sum within mentioned) is payable out of the accumulated
funds of the fire department of the ecompany as defined by
the North British and Mercantile Insurance Company’s act
1870, and all other the capital stock and funds of the com-
pany except the funds from time to time belonging to the
life department of the company, as defined by the act.

Second. That no member of the company shall be liable to
any demands against the company for more than the unpaid
portion of his share or shares of the capital of the company.’’

I have to say, that after carcfully considering the terms of
House File 49 as finally enacted into law, providing for a uni-
form policy to be used by all fire insurance companies dcing busi-
ness in the state of Jowa, and after hearing the argument of the
representatives of the company, I am of the opinion that there is
no legal objection to the insertion of the proposed clause. In
view, however, of the fact that the act referred to requires the
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conditions of the policy to be printed in double column form with
numbered lines, and further provides that provisions required by
law to be ingerted in the policy shall be printed apart from the
other conditions and agreements and under a separate title, I
would suggest that the applicant be required to insert the pro-
posed provision, if inserted at all, just below the nineteenth con-
dition or agreement on the face of the policy, and under the fol-
lowing title printed in larger type than the other conditions of
the poliey, ¢‘provisions required by law to be stated in the policy
of insurance.” '
Respectfully,
H. W. BYERS,

Attorney-Qeneral of Iowa.
May 29, 1907.

Hon. B. F. CarroLL,
Auditor of State.

State Boarp oF EpucATION-—TEACHERS’ EXAMINATION.—Held that
it is admissible to permit applicants for teachers’ certificates
to take the examination in a county other than that of their
residence by complying with certain prescribed regulations.

Siz: 1 have the honor to acknowledge receipt of your com-
munication requesting my opinion upon the question, as to wheth-
er or not it would be admissible under the law to permit appli-
cants for teachers’ certificates to take the examination in a county
other than that of their residence by paying the examination fee
to the county superintendent of their residence with proposed reg-
ulations governing such examinations, from which it appears that
the plan proposed to be adopted is for the convenience of teachers
who are necessarily absent from their home county during the
months in which examinations are required to be held.

In response thereto I submit the following:

Section 3 of the act providing for uniform county certificates,
in so far as it is material to the inquiry here, provides in sub-
stance :

First. That the county superintendents shall on the last Friday
and Wednesday and Thursday preceding in the months of Jan-
uary, June, July and October, examine all applicants for teachers’
certificates.
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Second. That such examinations shall be held at the county
seat.

Third. That the county superintendent at his discretion may
cause to be held under certain circumstances an additional exam-
ination at some other place in the county.

Fourth. That the questions used in such examinations shall
be printed and furnished by the educational board of examiners,

Fifth. That the examinations shall be conducted strictly under
rules prescribed by the board.

Section 6 of the same act provides:

““A record shall be kept by the county superintendent of all
examinations taken within his county, with the name, age and
residence of each applicant, and the date of the examination.”’

The other provisions of the act refer to the subjects to be cov-
ered by the examination, the kind of certificates to be issued, when .
and under what circumstances they may be renewed, the manner
and the circumstances under which they may be revoked, and
other provisions of like character.

I find nothing in either of these sections quoted that would
make it illegal to permit an applicant for a teachers’ certificate,
who is otherwise qualified as required by the act in question, to
take the examination under the plan proposed in the paper ac-
companying your request and entitled, ‘‘Regulations by which
examinees may pay the examination fee in the county of their
residence, and write the examination in another county.”’

In the passage of the law under discussion the legislature had in
mind not only a method of securing efficient and competent teach-
ers for the schools of the state, but to make it as convenient as
possible as to time and place for such persons to establish their
qualifications.

All of the provisions of the act covering the qualifications of
the applicant, and as to the provisions affecting or rather apply-
ing to the efficiency and competency of the applicant as a teacher
are mandatory, and should be strictly complied with; on the other
hand, the provisions of the act fixing the time and the place that
the examination shall be held, and all other matters of mere con-
venience, and which do not in any way affect the question of com-
peteney are not mandatory, but are left largely to the discretion
and judgment of the educational board of examiners, the state
superintendent and the county superintendents.
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True, section 3 fixes a time and place for the holding of examina-
tions, but the same section also provides, that such examinations
shall be condueted strictly under rules preseribed by the board,
thus authorizing the board to so arrange the details of the examina-
tion including the time and place in such a way as will best serve
the convenience of all concerned. '

It is suggested that to permit teachers to take the examination as
proposed would be an evasion or violation of section 6 of the act.
I am forced to disagree with this suggestion. It can only have
support upon the theory that the law requires the examination to
take place within the county, but does it? I take it that the exami-
nation includes not only writing the answers to the questions pro-
pounded, but the preparation of the questions at the beginning, and
later the marking and grading of the papers. If I am right in this,
then necessarily under the provisions requiring the board to have
the questions printed, and later to read and pass upon the examina-
tion papers, at least as to part of the subjects, the examination
takes place partly in Polk county and partly in the ecounty of the
applicant’s residence, and it would be just as reasonable to say that
the applicant is actually examined where the questions are pre-
pared, or where the papers are read and graded, as it is to say that
the examination takes place where the answers are written, and to
permit an applicant to write in a county other than his residence
the answers to questions furnished as the law provides, such ques-
tions and answers to be returned and passed upon by the county
superintendent and the board as required, would in my judgment
be a substantial compliance with the law.

- I therefore conclude, that it would be entirely legal and proper
to permit examinations of applicants for teacher’s certificates to
be taken as proposed under the rules set out in the paper prepared
by the state superintendent under the title, ‘‘ Regulations by which
examinees may pay the examination fee in the county of their resi-
dence, and write the examination in another county,”” and in all
such cases the county superintendent in the county of the appli-
cant’s residence should make the record required by section ¢ the
same as if the answers to the examination questions were written in
such county.

Respectfully,
H. W. Byers,

June 4, 1907. Attorney-General of Towa.

Hon. Jounx F. Ricas,
Superintendent «f Public Instruction,
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Crty anp Town CouNcits—Vaaancies,—Wken all of the members
of the town council except one resign, it was held that the gov-
ernor had no jurisdietion in the premises and that the vacan-
cies must be filled by the remaining couneil.

Sir: Complying with your request of the 28th instant for an
opinion as to the course to pursue in case five of the six members
of a town eouncil resign at the same time, I submit the following:

It has been the law of this state since July 4, 1858, until Febru-
ary 29, 1904, that vacancies in the town council should be filled by
a special election.

Chapter 157, Seventh General Assembly;

Revision of 1860, section 1101;

Code of 1873, section 530;

Code of 1897, section 1272. ,

By the act of the thirtieth general assembly, chapter 41, the
provision for calling a special election in case of a vacaney in the
eity council, was repealed, and it was provided in general language
that in case a vacancy should oceur in the office of councilman
or mayor, the council should appoint any qualified elector to fill
such vacancy, who should hold such office until his successor should
be elected at the first regular municipal election.

There would be no question, I think, but that under this chapter
the legislature intended that in case of vacancies of councilmen in
any city or town, the vacancies should be filled by the remaining
councilmen, regardless of whether or not there was still a quorum,
were it not for the provision of subdivision 9, section 568, which
provides that in selecting persons to fill vacancies, the person
elected to fill such vacancy shall receive a majority of the votes
of the whole number of members of the council; and subdivision 2
of section 668 which provides that ‘‘in all cities or towns a majority
of the whole number of members to which such corporation is en-
titled, including the mayor, shall be necessary to constitute a quor-
um.’’

Subdivision 9 of section 668, however, does not require a majority
of the total number of members to which the municipality is en-
titled, but only a majority of the whole number legally qualified to
act; so that the only bar to the remaining members of the council
filling a vacancy is that found in subdivision 2 of section 668, pro-
viding the number which shall constitute a quorum.

It is claimed that the provision with reference to a quorum is ab-
solutely operative for all purposes, and that the provision in section
1272 as amended by the Thirtieth General Assembly, is limited by
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subdivision 2 of section 668 of the codé, and that it devolves upon
the governor, under the provision of article 4, section 10, of the
Constitution, to fill such vacancies by appointment.

Section 10 of article 4, however, provides that the governor shall
have power to fill such vacancy only in case no mode is provided
by the Constitution and laws for filling such vacaney.

In my opinion, however, the legislature has provided a manner
for the filling of vacancies in city and town councils; and as before
stated, this provision from 1858 until 1904, was by special election,
and since 1904, such vacancies are to be filled by the council.

It was provided in the code of 1873, in MecClain’s code of 1888
and until the adoption of the code of 1897 that five councilmen,
or trustees as they were formerly called, were necessary to consti-
tute a quorum. It was also therein provided that in case of a va-
cancy in the council, the council should call a special election; but
if the position is taken that the provision with reference to the
quorum is absolute for all purposes, then if vacancies had occurred
reducing the number of the council to four, it would have devolved
upon the governor to appoint even though there had remained four
duly qualified members of the body, for the reason that in such
situation, the remaining councilmen not constituting a quorum,
could not call a special election; and as by the thirty-second gen-
eral assembly, the mayor is deprived of a vote in both ecities and
towns, except in case of a tie, and as in such case he may not be
considered in making up a quorum, (Somerset vs. Smith, 49 S. W,
R., 456) then at the present time and until the council in towns is
reduced to five by the acts of the thirty-second general assembly,
if there should remain the mayor and three qualified members of
the council, it would still, under the opposite view, be necessary for
the governor to appoint because of a lack of a quorum.

This position, it seems to me, is manifestly untenable and con-
trary to the legislative intent which is and ought to be the guiding
principle in the construction of all statutes. It is also a cardinal
principle of statutory construction that the intent is to be gleaned
from the whole statute, and not from any particular part, and that
the object to be attained is to be considered.

In section 1272, as amended by the thirtieth general assembly,
which provides for the filling of vaecancies in the office of council-
men by the council, there is also a provision for the filling of va-
cancies in various state offices by the governor and various county
offices by the board of supervisors, and all township offices includ-
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ing trustees by the trustees, but where the offices of the three trust-
ees are vacant, the county auditor shall appoint.

It was evidently the intent of the legislature in the case of a va-
cancy in the township trustees where there was one remaining
trustee that he should fill the vacancey, notwithstanding that two
are necessary for a quorum, although this intent is not direetly ex-
pressed ; and I conclude that when the legislature abolished the pro-
visions for a special election to fill vacancies in the office of couneil-
men, that it intended thiereby that the remaining councilmen, re-
gardless of their number, should be authorized to fill such vacan-
cies, and that the provision of subdivision 2 of section 668 should
be qualified or repealed by implication to that extent.

‘When the reason for a rule fails, the rule itself ought to fail.
The primary object of fixing a required number in order to con-
stitute a quorum was to afford the municipality the benefit of the
thought and acts of at least a sufficient number of its councilmen
to prevent hasty, ill-advised or improper action in the transaction
of its business; but I perceive no salutary reason why it ought to
operate as a bar to prevent the remaining councilmen from taking
the preliminary steps necessary to organization so that the business
of the municipality may be transacted.

I confess, however, that the question is not free from doubt, but
considering  that it has never been the legislative policy of this
state for the governor to fill vacancies in eounty or municipal of-
fices, or in any offices below state and distriet offices, and that the
legislature has, in the same section in which provision is made for
filling vacancies in the eouncil, provided that one trustee or a less
number than a quorum may fill a vacancy in the office of township
trustees, and that the remaining councilman of a town is much bet-
ter acquainted with the qualified electors of the town and the
needs of the municipality, than the governor, I think it more in
consonance with the spirit of local self government to resolve the
doubt in favor of the remaining councilman making the appoint-
ment, than to have the governor issue a commission.

I therefore conclude that you have no authority or jurisdietion
in the premises.

I herewith return the communication of Mr. Simmons.

Respectfully submitted,

H. W. BYERs,
June 29, 1907. Attorney-General of Towa.

Hown. A. B. CumMINs,
Governor of Iowa.
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State M1Tia—USE oF THE APPROPRIATION FOR SUPPORT FUND TO
Pay ror THE TRANSPORTATION OF TROOPS AND OFFICERS OF TIIE
UnitED Stares Army.—IIeld that the term ““support of the
guard’’ as used in the statute includes the necessary education
and instruction of the guard in field maneuvers and other ex-
ercises for the purpose of discipline, and that it would be
lawful to pay the traveling expenses of the necessary officers
and troops of the United States army participating in field
maneuvers and other exercises.

Sir: In response to your request for an opinion as to whether
or not, under the law covering the organization and support of the
state militia, it would be legal to use of the appropriation for sup-
port fund a sufficient amount to pay for the transportation of cer-
tain troops and officers of the United States army who have been
detailed to participate in certain field maneuvers and other exer-
cises for instruction of the state militia, I have to say, I have
carefully examined the provisions of the law involved in the ques-
tion suggested and have no doubt whatever as to the authority of
the governor as commander-in-chief to order the proposed field
maneuvers, and to request the participation in said maneuvers of
troops of the United States army, the only question is as to the
right to use any part of the appropriation for support of the
guard to pay the traveling expenses of these troops.

I take it that the term ‘‘support of the guard’’ as used in the
statute means more than simply feeding and clothing the guard
when on duty, and furnishing it arms, camp grounds, ete., but that
the term includes the necessary education and instruction of the
guard in field maneuvers ‘and other exercises necessary to make
the guard efficient for the purposes for which it is organized and
maintained.

In this view of the matter I am of the opinion that it would be
entirely proper and lawful to pay the traveling expenses of the
necessary officers and troops of the United States army participat-
ing in the field maneuvers and other exercises referred to above,
and that upon the certificate of the adjutant general approved by
the governor, the auditor would be warranted in drawing his war-
rant upon the state treasurer for the payment of such expenses out

of the support fund. Respectfully,
H. W. BYERs,
July 11, 1907. Attorney-General of Iowa.

HoN. ALBerT B. CUMMINS,
Governor of Iowa.
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SAVINGS AND STATE BANKS—AUTHORITY TO OWN AND OPERATE
Brancr Banks.—State and savings banks have no authority
to establish and operate a branch banking business in any
other place than that designated in their articles of incorpo-
ration.

Sir: I have your communieation referring to the operation of
certain savings and state banks in this state in which you say:

““Will you kindly give me your opinion on the following
question :

‘““May a savings or state bank, owning and operating in one
city or town, send their cashier to an adjoining town, renting
a room and taking supplies each day,—acecepting deposits and
issuing drafts; said cashier returning to his home bank in the
evening and writing up the books for the day’s business?

““We have several cases in Towa at the present time, of this
character. Do you consider this side business, a branch?”’

In response thereto I have to say:

The manner in which you say these banks are operating is, in my
judgment, carrying on a branch business, and as there is no pro-
vision in the laws of this state authorizing savings and state banks
to establish and carry on a branch business, or to conduct their
business in any other place than that designated in their articles
of incorporation, the practice is unauthorized and unlawful and

should be diseontinued.
Respectfully,

H. W. BYERs,

Attorney-General of Iowa.
July 11, 1907.

Hon. B. F. CarroLL,
Auditor of State.

STaTE BOARD 0F DENTAL EXAMINERS —SPECIAL EXAMINATION.—
Held that the state board may hold a special examination for
one applicant, said applicant paying the expenses thereof.

Sir: I beg to acknowledge receipt of your communication of the
12th instant in which you say:

‘“The dental board wish to ask your opinion in the matter
of holding an examination for a University of Michigan stu-
dent, a resident of this state. Commencement in that school
was held at a later date than our June examination. Our next
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regular meeting will be in December. e wishes to commence
practice in this state but does not wish to violate the law and
his father has asked the privilege of paying the expenses of a
special examination. The finance of the Board would not
permit us to hold a special examination unless there were suffi-
cient applicants to pay the expenses, neither would it be
advisable in our opinion.

““We wish to ask you if it would be permissible to examine
that man and aceept the expense money from him.”’

In response thereto I have to say:

Upon a careful examination of the provisions of the law govern-
ing the organization and duties of your board, I am of the opinion
that it would be permissible and proper for the board to hold a
special meeting for the purpose of examining the applicant referred
to, and to aceept from the applicant payment of the necessary ex-
pense of such examination.

Respeetfully,
H. W. BYERS,

Attorney-General of Iowa.
July 15, 1907.

Dr. E. D. BROWER,
LeMars, Iowa.

CORPORATIONS—CHANGE IN ARTICLES—RIGHT TO SERVE AS ADMINI-
STRATOR, ExEcuToR AND TRUSTEE-—TERM or OFricE—Held:
(1) A corporation may change its name or make any other
change in its articles which is germane to the business as stated
in the original articles. (2) If a change in location is made,
the original articles and amendments must be recorded in the
office of the recorder of deeds in the county to which such
change is made, (3) a. In the absence of statute, a corpora-
tion may not act as administrator, guardian or executor. b.
If the articles so provide, a corporation may act as a trustee.
e. "A corporation may also organize so as to act as trustee
in bankruptey. d. In order for a corporation to act in the
capacity of a surety and guaranty company, it must be incor-
porated under chapter 4, title IX. of the code, relative to in-
surance companies. (4) A provision in the articles provid-
ing for ten-year term of office is contrary to public policy.

Sir: I have your communication of the 3d instant in whieh you
request my opinion upon the following questions:
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1. Can a corporation by amendment change the nature, char-
acter and location of its business? '

2. If the changes referred to in the first query are permissible,
particularly as to change in location, should the amendments to
articles be recorded in the county in which change is made, as
well as in the county where the company has been previously lo-
cated? .

3. Can this gas company by amendment assume to itself the
right to serve as administrator, exceutor, trustee, trustee in bank-
ruptey, and guarantee the fidelity of persons or secure bonds?  If
so, will the company be subjeet to examination and supervision by
the auditor of state?

4. Can a company legally provide for a ten year term of office
as in amendments Nos. 3 and 4!

In reply to the first question there can be no doubt but that the
legislature contemplated changes could be made by amendment in
articles of incorporation. Section 1615 of the code provides:

‘“Changes in any of the provisions of the articles may be
made at any annunal meeting of the stockholders, or special
meeting called for that purpose, and they shall be valid only
when recorded, approved and published as the original articles
are required to be. Such changes, however, need only be
signed and acknowledged by such officers of the corporation
as may be designated to perform such act by the stockholders.”’

In general, a corporation may change its name or make any other
change in its articles which is germane to the business, as stated
in the original articles, at least so far as the state is concerned.

Clark & Marshall Private Corporation, Vol. 1, page 393; Vol. 2,
page 976. '

Union Ag’l Ass’n vs. Neill, 31 Towa, 95.

Under certain circumstances the state may, however, object to
the change in the location of a corporation which is of a quasi pub-
lic nature, such as schools and hospitals. While a corporation may
make any change in the articles incident to the original business
which is not of a fundamental or radical nature, it may not under
the guise of amendment, substantially change the original purpose
for which such corporation is organized.

10 Cye., pages 233-234-j;

In re Penn B. Co., 6 Pa. Dist.,, 530;

31 Towa, 95, Supra.

Snook vs. Ga. Imp. Co., 83 Ga., 61.
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Such legerdemain in order to avoid the incorporation fee as pro-
vided by law, will not be sanctioned by this department.

Second. 1If a change in location is made, the original articles
together with the amendments, must be recorded in the office of
the recorder of deeds in the county to which such change is made.

Section 1615 of the code and section 1610 of the code supplement.

Third. As to whether or not a corporation, in the absence of
express statutory authority, may act as an executor or administra-
tor, is a question as to which the authorities are in direct conflict.

On the 6th day of September, 1905, my predecessor in coffice, Mr.
Chas. W. Mullan, gave an official opinion to Mr. B. F. Carroll, aud-
itor of state, in which he stated that there is no statute or princi-
ple of public policy in this state which forbids a corporation acting
as trustee, receiver, executor or guardian, and he cited a number
of authorities to sustain this position.

No diserimination is made between a corporation acting as a
trustee and as guardian, executor-or adminstrator. A number of
authorities cited by Mr. Mullan and by the text writers in general
upon this subjeet, do not support the point at issue, for the reason
that in some of the cases there was an express statutory provision
authorizing the corporation to act in that capacity, and the ques-
tion turned upon the constitutionality of the law; while in some
of the other cases the only question involved was the right of a cor-
poration to act as a trustee.

‘While T freely grant that there is authority to support the propo-
sition, and while I have high regard for the opinion of my prede-
cessor Mr. Mullan, T am nevertheless impelled in this case to take
an opposite view of the matter, believing that the better reasoning
and the greater weight of the authority is to the effect that a cor-
poration may not act as guardian, executor or administrator, un-
less expressly authorized by statute so to do.

There have been repeated attempts during the past few years to
get a bill through the legislature authorizing loan and trust com-
panies to act in the capacity of guardian, executor or adminstrator,
and each effort has been unsuccessful. This is conclusive as to the
legislative intent upon the subjeect.

Section 1607 of the code provides that any number of persons
may become incorporated for the transaction of any lawful busi-
ness. To my mind it is doubtful whether the word ‘‘business’’ is
broad enough to include anything in the nature of a quasi public
office, such as the duties of a guardian, executor or administrator,
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Moreover, the work is of a personal character and an oath is re-
quired.

As sustaining the proposition that in the absence of express stat-
ute, a corporation may not act as administrator, guardian or exe-
cutor, see the dictum of Deemer, Justice, in State vs. Higby Co.,
130 Iowa, pages 69-72; Cook on Corporation, 5th Ed., Vol. 2, See.
679.

The case of State vs. Higby Co., supra, definitely settles the law
in Jowa that a corporation may, if the articles of incorporation so
provide, act as a trustee. '

A corporation may also organize as to act as a trustee in bank-
ruptey.

Collier on Bankruptey, 5th Ed., page 360;

Section 45, Bankruptey Aect, 1898.

In order for a corporation to act in the capacity of a surety and
guaranty company, it must be incorporated under chapter 4, title
IX of the code and amendments thereto relative to insurance com-
panies.

Subdivision 2 of seetion 1709 of the code provides that any com-
pany organized under this chapter or authorized to do business in
this state, may insure the fidelity of persons holding places of pri-
vate or public trust, or execute as surety any bond or other obliga-
tion required or permitted by law to be made, given or filed, except
bonds required in criminal cases. None but stock companies shall
engage in fidelity and surety business. ‘

If a corporation is organized under chapter 4, title 1X of the
code and amendments thereto, it follows that it would be subject
to examination and supervision by the auditor of state. ,

Fourth. While there is no statutory provision limiting the
length of time a corporation may by its artieles fix the term of
its various officers, yet a provision in the atricles providing for
a ten year term of office, is, in my opinion, contrary to publie pol-
icy and ought not to be approved. Articles of incorporation and by-
laws in order to be valid must not be unreasonable or oppressive,

10 Cye., page 357; 24 N. J. 1., 435.

Respectfully submitted,
H. W. Byers,
Attorney-General of Iowa.
July 16, 1907.
Hon, W. C. HAYWARD,
Secretary of State.
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Boarp oF EpucaTioNAl, EXAMINERS—VALIDITY OF DIPLOMA OF
GRADUATION FROM STATE INSTITUTIONS OF HIGHER LEARNING.—
Held: That a diploma of graduation from the regular and
collegiate courses in the State University, and from other in-
stitutions of higher learning within the state whose curriculum
is the equivalent of that specified in section 2629 of the code
supplement, is sufficient to authorize the state board of edu-
cational examiners to issue state certificates to applicants
holding such diplomas.

Sir: Your ecommunication of the 12th instant received in which
you ask for an opinion as to the construction to be placed upon the
following language from section 2, chapter 148, laws of the thirty-
second general assembly:

‘“Where such graduation shows the extent and quality of
scholarship that is required by section 2629 of the supplement
to the code.”’

That is to say, is this language to be construed to require each of
the subjects named in section 2629 of the supplement to the code
to be indicated as having been pursued, or whether the diploma of
graduation alone shall not be construed as showing the extent and
quality of scholarship required by section 2629.

Section 2629 of the code supplement as amended by the thirty-
second general assembly, provides among other things that the
board of educational examiners shall meet for the transaction of
business at such times and places as the president may direct, and
shall annually hold at least two public examinations of teachers,
to be conducted by a member or the secretary of the board or by
such qualified person or persons as the board may select.

It may issue state certificates and state diplomas to such teachers
as are found upon examination to possess a good moral character,
thorough scholarship and knowledge of didacties with suceessful
experience in teaching, or with such other training and qualifica-
tions as the board may require. The examination for certificates
and diplomas shall cover orthography, reading, writing, arithmetie,
geography, English grammar, bookkeeping, physiology, history of
the United States, algebra, botany, natural philosophy, drawing,
civil government, constitution and laws of the state, and didacties;
those for diplomas, in addition to the foregoing, geometry, trigo-
nometry, chemistry, zoology, geology, astronomy, political economy,
rhetorie, English literature, general history, and such other studies

as the board may require.
8

[
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Chapter 148 of the thirty-second general assembly provides
as follows:

““Section 1. That the state educational board of examiners
may accept graduation from the regular and collegiate courses
in the state university, state normal schools, and the state col-
lege of agriculture and mechanie arts, and from other institu-
tions of higher learning in the state having regular and col-
legiate courses of equal rank, as evidence that a teacher
possesses the scholarship and professional fitness for a state
certificate.

‘‘Section 2. That in al.l cases where such graduation shows
the extent and quality of scholarship that is required by see-
tion twenty-six hundred and twenty-nine (2629) of the supple-
ment to the code, and when the teacher possesses a good moral
character and satisfies the board of being professionally quali-
fied, there shall be granted by the said board of examiners a
state certificate valid for five years to teach any public school
in the state.”’

The act is entitled ‘“An act to empower the state educational
board of examiners to issue state certificates to graduates of high-
er institutions of learning’’, which indicates that it was the evi-
dent purpose of the legislature to obviate the necessity of appli-
cants for state certificates to take an examination in each and
every one of the branches specified in section 2629 of the eode sup-
plement, provided such applicant is a graduate from the regular
and collegiate courses of the state university or other institution
of higher learning, assuming of course that the studies pursued in
the regular collegiate courses of such institutions were the equiv-
alent to that specified in section 2629 of the code supplement.

If such was the purpose of the legislature, and there could be
no other, it would be rendered nugatory if section 2 of chapter
148 was construed to mean that the diploma of graduation should
show a passing grade in the identical subjects specified in section
2629 of the supplement to the code. This is a necessary corollary
for the reason that it is a matter of common knowledge that
neither the state university nor any other institution of higher
learning, includes in its regular curriculum a number of the
minor subjects specified in seetion 2629.

If further evidence be desired as to the legislative intent it is
found in the fact that prior to the passage of chapter 148 ahove
referred to, known as Senate File 207, the same legislature passed
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Senate File 98, chapter 149, acts of the thirty-second general assem-
bly, which provides in express language that the state educational
board of examiners is empowered to accept certificates issued by
state departments of other states where such certificates are is-
sued upon evidence of scholarship and experience equivalent to
that required for like certificates under the laws of this state.

It would be unreasonable to suppose that when the legislature
passed chapter 148 it thereby intended to diseriminate against
our own state university and other institutions of higher learning,
by denying the right of the state board of educational examiners
to accept a diploma of graduation from such institutions of higher °
learning within this state, unless it showed that the curriculum of
such institutions embraced all of the identical subjects specified in
section 2629 of the supplement to the code, while at the same time
the board was authorized to accept certificates issued by state de-
partments of other states where such certificates were issued upon
evidence of scholarship and experience the equivalent of that re-
quired in section 2629 of the supplement to the code. However,
there is nothing in the language used which would warrant such
a strained and narrow econstruction.

Section 1 of chapter 148 would authorize the state board of edu-
cational gxaminers in accepting a diploma of graduation from the
regular and collegiate courses in the state university and other
institutions of higher learning, as being evidence in itself of the
- requisite qualifications, and the only limitation that is placed
upon section 1 by section 2 of the act, is that the state board of
. educational examiners must be satisfied that the regular and col-
legiate courses in such institutions of higher learning are equal in
extent and quality of scholarship which is required by section
2629 of the code supplement.

The word ‘‘extent’’ is defined by Webster and the Century Die-
tionary to be the space or degree to which a thing is or may be
extended ; length; compass; size. The word ‘‘quality’’ is defined
to be the degree of excellence, grade or rank. Both words have
an abstract meaning and coupled together as used in section 2
chapter 148, mean nothing more nor less than the word ‘‘equiva-
lent”’ and ought not to be tortured into meaning the same as the
word ‘‘identical.”’

I am of the opinion that the general purpose of the act, the
legislative intent as evidenced by the title of chapter 148 and the
provisions of chapter 149 heretofore referred to, and the correct
and literal interpretation of the language used in section 2 of
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chapter 148, all lead to the same conclusion, namely : that chapter 148
acts of the thirty-second general assembly requires only a diploma
of graduation from the regular and collegiate courses in the state
university, state normal schools and the state college of agriculture
and mechanic arts, or from other institutions of higher learning
within the state, the curriculum to be the equivalent; that is to
say, equal in character and equally as comprehensive, but not
necessarily identical with that specified in section 2629 of the
supplement to the code, in order to authorize the state board of
educational examiners to issue state certificates as therein speci-
fied to such applicants.

: Respectfully submitted,
H. W. Byers,

Attorney-General 5f lowa.
July 16, 1907.

How. JorN F. Ricas,
Superintendent of Public Instruction.

UnirorM SYSTEM Books—DuTies or CoMMiIsSION.—It is the duty
of the commission appointed under chapter 24, acts of the
thirty-second general assembly, to prepare all books, blanks,
ete., including the ‘‘transfer book’’ used in the office of county
auditors and such legal forms as are in general use in the
office of the county clerk. Held, further, that the cx‘pense of
the commission for a period of thirty days which is necessary
in order to obtain the required information, must be paid by
the state.

Sirk: Your communication of the 23d instant received in which
you ask for an official opinion relating to the duties of the com-
mission appointed under chapter 24, acts of the thirty-second gen-
eral assembly, to provide a uniform system of books, blanks, ete.,
to be used by eounty officers, and specifically upon the following
points:

First. s it the intention of the law to include among the books
to be prepared by the commission, the book known as the ‘‘ Transfer
Book”’ used in the office of the county auditor?

Second. Does the law providing for a uniform system of books
and blanks contemplate the preparation and installation of books
and blanks pertaining simply to the accounts of the various offices
named, or does it intend to include all books and blanks kept in
the various offices, especially the legal forms used in the office of
the clerk of the distriet court?
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Third. Could the members of the commission include in their
expense accounts to be paid by the state, traveling and other ex-
penses made in visiting counties of the state for the purpose of
inspecting the records and informing themselves as to the methods
employed, as well as for the purpose of meeting with the officials
of the counties in consultation?

For the sake of brevity I shall group the questlons together

and reply generally.
© Itis my opinion that the law contemplates the preparation of
all books, records, vouchers, receipts, blanks. ete., including the
“‘Transfer Book’’ used in the office of the county auditor, togeth-
er with such legal forms as are necessarily in general use in the
office of the clerk of the district court, provided said forms are to
be used in connection with such duties as are incumbent upon the
clerk to perform.

It follows as of course that the forms prepared by the commis-
sion must be in conformity with the law, and such forms as the
statute now speecifically prescribes.

Nothing herein stated, however, shall be construed to imply that
the commission is empowered to prepare legal forms of a techni-
cal nature for the mere convenience of lawyers.

As to the item of expense, the act simply states that the neces-
sary traveling, hotel and other expenses of the commission, shall
be paid by the state for a period of not to exceed thirty days. I
take it that the proper construction to be placed on this statement
is that all expense for the period of thirty days, which is neces-
sary in order to obtain the required information, whether it shall
be in visiting counties for the inspecting of records or meeting
with the various county officials, must be paid by the state.

Respectfully submitted,
H. W. Bygrgs,

July 25, 1907. Attorney-General of Iowa.
Hon. B. F. CarroLL,

Auditor of State.

CHILD LABOR—EMPLOYMENT OF CHILDREN—WHEN PROHIBITED.—
Held; (1) a: That the employment of children under fourteen
years of age is prohibited in any mine, manufacturing estab-
lishment, factory, mill, shop, laundry, slaughter house or pack-
ing house. b. In the operation of any freight or passenger
elevator. c¢. In any store or mercantile establishment where
more than eight persons are employed. (2) Children under
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fourteen years of age may work in husking sheds connected
with canning factories in which no machinery is operated.

Sir: 1 beg to acknowledge reeeipt of your ecommunication of
recent date in which yon say:

““There seems to be some difference of opinion regarding the
meaning of sections one and three of chapter 103 of the acts
of the thirty-first general assembly, therefore, we respectfully
request an opinion on the following questions for the infor-
mation and guidance of this bureau;

““In section 1 do the words ‘where more than eight persons
are employed’ apply only to stores and mercantile establish-
ments or do they apply to all branches of industry mentioned
in that section?

““Can children under fourteen years of age be lawfully
employed in eanning factories or in husking sheds eonnected
with same?

““Does the exemption specified in section 3 apply to hours
of labor, or does it exempt the canning industry from all the
provisions of this act?”’

In response thereto I have to say:

First. That section 1 of the act referred to prohibits the em-
ployment of any person under fourteen years of age;

(a) In any mine, manufacturing establishment, factory, mill,
shop, laundry, slaughter house, or packing house.

(b) In the operation of any freight or passenger elevator.

(¢) In any store or mercantile establishment where more than
eight persons are employed.

The limitations as to the number of persons apply only to stores

and mercantile establishments.
"~ Second. Reading sections one and three together, as they must
be in order to arrive at the correct interpretation of their pro-
visions, I am of the opinion that children under fourteen years of
age may be lawfully employed in husking sheds and other places
connected with canning factories in which no machinery is oper-
ated.

Third. The exemption specified in section 3 does not, in my
judgment, exempt the canning industry from all the provisions
of the chapter referred to, but simply permits the employment of
children under fourteen years of age in husking sheds and other
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places connected with canning factories, but in which no machin-

ery is operated. Respectfully,
' HBH. W. BYERs,
August 7, 1907. Attorney-General of Iowa.

Hon. Epwarp D. BRrIGHAM,
Labor Commissioner.

Stanparp Fire INsurance Poruicy.—Held; (1) That if a stand-
ard fire insarance policy is issued without filling in the blank
space following the $ sign, no agreement is contained in the
policy covering additional insurance, and leaving such space
blank should be construed as a refusal to permit the taking of
additional insurance. (2) An unlimited amount of addition-
al insurance may be authorized by writing in the blank fol-
lowing the $ sign the word ‘‘other’’ or the words ‘‘an un-
limited amount of’’. (3) Additional insurance may be pro-
hibited by writing .in the words ‘‘no’’ or ‘‘no other’’. (4)
Companies may waive the provision in the policy limiting the
taking of additional insurance to authorized companies, and
consent to the taking of insurance in unauthorized companies.
(5) The whole clause cannot be waived and another sub-
stituted. (6) a-If the parties agree that additional insurance
may be obtained in unauthorized companies this agreement
must be in the form of a rider attached to the policy. b-The
blank following the $ sign in the policy can only be used to
fill in the amount of additional insurance in unauthorized
companics that the parties have agreed upon or to indicate
that no additional insurance is to be obtained.

Sir: I beg to acknowledge receipt of your communication of
recent date in which you say:

“‘Subdivision 1 of section 2, chapter 76, acts of the thirty-
second general assembly, the same being one of the provisions
of the standard fire insurance policy, reads as follows:

‘¢ ‘Tt ig hereby agreed that the insured may obtain $—
additional insurance in companies authorized to do business in
the state of Towa.’

““Will you please favor me with your official opinion on the
following points:

“Ist. If a company issues a policy without placing any
amount in the blank space following the $ sign, should such
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act be construed as a refusal to permit the taking of other
or additional insurance, or as permitting the taking of an
unlimited amount of other insurance?

“2d. If it is held that such an act as is designated in
question No. 1 should be construed as declining to permit the
taking of other or additional insurance, (a) In what manner,
if at all, can companies permit the taking of an indefinite
or unlimited amount of additional insurance? (b) Could the
word ‘other’ be written in the blank space following the $
sign, and would that be held as permitting the taking an indefi-
nite or unlimited amount of other insurance?

““3d. If it is held that such an act as is designated in ques-
tion No. 1, viz., leaving the space following the $ sign blank,
should be construed as permitting an unlimited amount of
additional insurance to be taken, what should be placed in
the blank space following the $ sign where it is not intended
that any additional insurance shall be taken?

‘“4th. (a) Would it be permissible to write the word or
words ‘‘no’’ or ‘‘no other’’ in the blank space following the $
sign? (b) If permissible to insert the words ‘‘no’ or ‘“‘no
other’’ what would be the effect as to unauthorized insur-
ance?  As the clause would then provide that no other insur-
ance could be taken in authorized companies, would it also
mean that no other insurance could be taken in either author-
ized or unauthorized companies?

““5th. Can companies waive the provision of the clause
limiting the taking of additional insurance to ‘companies
authorized to do business in the state of Towa’, so as to permit
the taking of insurance in unauthorized as well as authorized
companies? :

‘“6th. If question No. 5 is answered in the affirmative, in what
manner should the waiver be made?

““7th. Can companies waive the entire provisions of the
clause quoted in the introduction to this request and substi-
tute the following or a similar clause ‘other insurance per-
mitted’? :

““8th. Can companies fill in an amount in the space fol-
lowing the $ sign and then insert a clause ‘other insurance
permitted’, and if so, could other insurance in unauthorized
companies be taken, or only insurance in authorized com-
panies ?
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““9th. Can companies leave the space following the $ sign
blank and insert a clause ‘other insurance permitted’ and, if
s0, eould other insurance in unauthorized companies be taken,
or only insurance in authorized companies?’’

In response thereto I submit the following:

First. The blank space following the $ sign in subdivision 1
of section 2, chapter 76, acts of the thirty-second general assembly,
is to be filled by the parties making the contract of insurance with
their agreement, whatever it may be, as to additional insuranee; if,
therefore, a policy is issued without filling in the blank space, fol-
lowing the $ sign, no agreement is contained in the policy covering
additional insurance, and leaving such space blank should be
construed as a refusal to permit the taking of other or additional
insurance.

Second. The company can authorize the taking of an indefinite
or unlimited amount of additional insurance by simply writing in
the blank following the $ sign the word ‘‘other’’, or the words
‘‘an unlimited amount of’’.

Third. If it is the intention of the parties to the insurance
contract to prohibit the taking of any additional insurance, then
the blank should be filled by writing in the word or words ‘‘no”’
or ‘‘no other”’, .

Fourth. Companies may waive the provision of the clause re-
ferred to limiting the taking of additional insurance to ‘‘companies
authorized to do business in the state of Iowa’’, and consent to the
taking of insurance in unauthorized as well as authorized com-
panies. This waiver may be accomplished by attaching to the
policy a rider containing the agreement of waiver, and I would
suggest the following form: ‘“At the request of the insured the
clause in this policy limiting additional insurance to companies
authorized to do business in the state of Towa is hereby waived.’’

Fifth. The entire provisions of the clause referred to cannot be
waived by the insurance company and another or different one
substituted. If in order to fully state the contract of the parties
with reference to additional insurance it be necessary to add to or
take from the clause referred to, it must be done by rider.

Sizth. The blank following the $ sign in the policy can only
be used to fill in the amount of additional insurance in authorized
companies that the parties have agreed upon, or to indicate by ap-
propriate words that no additional insurance is to be obtained by
the insured. If, as stated above, the parties agree that additional
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insurance may be obtained in unauthorized companies this agree-
ment must be in the form of a rider attached to the poliey.

Respeetfully,
H. W. BvErs,
Attorney-General of Iowa.

August 9, 1907.
[Hon. B. F. CarroLL,

Auditor of State.

FEEs COLLECTED BY STATE BOARD OF DENTAL EXAMINERS—SHOULD

BE COVERED INTO THE GENERAL REVENUE OF THE STATE AT THE
CLosE or Eacu PEriop.—It is held that the fees collected by
the state dental board during the year are subject only to ex-
penses and bills contracted during that year, and that any sum
of money remaining unexpended at the close of each period
should be covered into the general revenne of the state.

Str: I have your communication of the 11th instant in which
you refer to seetion 2600-h of the code supplement, and chapter 7
acts of the thirtieth general assembly, which in so far as they are
material to your inquiry provide as follows:

““Section 1.- That all boards. commissions, departments,
and officers of state, elective or appointive, shall turn into the
state treasury on or before the 15th day of each month all fees,
commissions, or moneys collected or received during the pre-
ceding calendar month, with an itemized statement of sources
from which received.

“See. 2. * * * * =%

““Sec. 3. That the executive council shall examine all state-
ments referred to in scetion two (2) (expenses and per diem
of boards and commissions) of this aect that shall have been
filed with the secretary of the council, and for all items of per
diem and expenses approved and amounts allowed by a major-
ity of said council the auditor of state shall draw warrants
payable by the treasurer of state out of such funds as are now
or may hereafter be provided by law. The treasurer of state
and auditor of state shall each keep an account of the moneys
paid in under the provisions of this act and where the law
now provides, or may hereafter provide, that the amounts
allowed for per diem and expenses shall be limited to or paid
from fees collected, the auditor’s warrant shall be drawn



REPORT OF ATTORNEY-GENERAL 123

against the funds realized from such fees and shall not ex-
ceed the amount thereof.”’ '

Section 4 repeals all aets in conflict with this act.

Chapter 7 above referred to went into effect July 4, 1904, and
you ask for an opinion as to whether or not the board of dental
examiners under section 26Q0-h of the code supplement as modified
by chapter 7, has the right to draw upon the funds collected in
one year to pay bills which were contracted during a subsequent
year, or in other words, should the unexpended fees for any period
be allowed to accumulate and remain to the credit of the board to
be used by the board at any time in the future, or should the
amount remaining unexpended at the close of each period be
covered into the general revenue of the state.

The question is not free from difficulties, but as I view the mat-
ter under section 2600-h of the code supplement, the board audited
its own bills and at the end of each annual period which closed,
according to said section, on the first day of May of each year any
sum of money remaining after the payment of the compensation
and expenses of the members of the board, and the salary of the
secretary and treasurer, was paid by the treasurer of said board to
the state treasurer and covered into the general revenue of the
state, and that chapter 7 above referred to was passed in order to
hold all boards and commissions to a more strict accountability of
the funds éollected by them by providing that sueh boards and
commissions should turn into the state treasury on or before the
fifteenth day of each month all fees, commissions, or moneys col-
lected or received during the preceding calender month, and that
the bills of all boards and commissions should be audited by the
executive council.

It is clear that it was the intention of the legislature in passing
chapter 7 to decrease and not increase the latitude of the various
boards, commissions, and departments of state in the collection and
distribution of the fees coming into their several departments, and
while the time of paying the money into the state treasury, and
the method of auditing the bills are changed, there was no inten-
tion to repeal that part of 2600-h of the code supplement which
provided that the amount of money remaining after the payment
of expenses as thercin stated should be covered into the general
revenue of the state on or before the first day of May of cach year.
Only such parts of section 2600-h of the code supplement are re-
pealed by chapter 7, acts of the thirtieth general assembly as are
in necessary conflict with the provisions of that chapter.



124 REPORT OF ATTORNEY-GENERAL

My conclusion is, therefore, that the fees collected by the dental
board during the year are subject only to expenses involved and
bills contracted during that year.

Respeetfully,
H. W. BvYErs,
Attorney-General of Towa.
August 9, 1907.
Hon. W. W. Morrow,
Treasurer of State.

INDEBTEDNESS TO MUNICIPAL CORPORATIONS— WHAT CONSTITUTES.—
Money raised by a city in anticipation of taxes as provided for
in section 912 of the code which were payable only from a
school fund, and in which it was provided that the amount
so raised should not create a liability against the municipality
nor the general revenues thereof is not to be included in the
indebtedness of the city.

Sir: T have before me certain papers and communications re-
ferring to the indebtedness of the city of Burlington, Towa, to-
gether with your letter requesting my opinion as to what obliga-
tions shall constitute an indebtedness of political or municipal cor-
porations, as the term is used in the constitution of Towa.

Section 3 of article XI of the constitution provides ‘as follows :

““No county, or other political or municipal corporation
shall be allowed to become indebted in any manner, or for any
purpose, to an amount in the aggregate, exceeding five per
centum on the value of the taxable property within such
county or corporation—to be ascertained by the last state and
county tax lists. previous to the incurring of such indehted-
ness.”’

In the determination of this question it is well to keep in mind
that the word ‘‘indebtedness’ as used in the constitution has re-
ceived judicial interpretation, and is not to be constrned in its
most comprehensive sense.

As said by our supreme court in Swanson vs. The City of Ot-
tumaca, 118 Towa, 161-189, ‘“Were we to give the word the broad
significance that some of the authorities would justify, we should
destroy the corporate life and efficiency of every municipality
which reaches the allowed limit of indebtedness.”’

And from this casc and the other decisions of our supreme court,
I think the following rule or prineiple is to be deduced:
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That whenever a municipality has the means or funds in its
treasury to meet its indebtedness, the issuance of warrants in ex-
cess of the five per cent limit is not a violation of the constitution-
al prohibition; and that even if there be no money in the treasury
yvet current expenses inecurred in anticipation of the taxes duly
levied would not constitute an indebtedness. So also where money
is to be raised by special assessments laid upon certain speecifie
property or distriets, or where the same is to be raised by special
taxes authorized by statute, and aceording to the provisions there-
of the bonds or certificates sold in anticipation of the special taxes
are payable only out of certain and specific funds therein desig-
nated, and no general liability is incurred against the municipality
or its regular and general revenues, then and in that event the
money raised, or to be raised is not an indebtedness in the sense
that the word is used in the constitution; provided, of course, that
the bonds, certificates or contracts of the municipalities made in
pursuance of such statute are in conformity with its provisions.

Applying the above principles to the instant ease it follows that
the money raised by the city of Burlington in anticipation of taxas
as provided for in section 912 of the code, which were payable
only from a special fund, and in which it was provided that the
amount so raised should not ereate a liability against the mwmei-
pality nor the general revenues thereof is not to be included in the
indebtedness of the city. Hence the city in raising such revenue
did not exceed its authority or violate the constitutional provisions
above referred to.

Respectfully,

H. W. BYERS,

Attorney-General of Iowa.
August 16, 1907.

Hon. B. F. CagrroLL,
Auditor of State.

VESTED RIGHTS—EXCHANGE OF TRANSPORTATION FOR SERVICES
RexpERED.—Held ; That contracts entered into in good faith
prior to the passage of chapter 112, acts of the thirty-second
general assembly, would not be invalidated by reason of said
act, and the issuance of passes pursuant to the terms of said
contract would not subject the parties to said contract to the
penalty preseribed therein.

Sik: I have before me your communication of the 13th ul-
timo, with contracts between the Hawkeye Telephone Company and
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the Des Moines Interurban Railway Company, the Chicago, Mil-
waukee & St. Paul Railway Company, and the Chicago, Rock Isl-
and & Pacific Railway Company, all covering the exchange of
transportation for telephone service, and requesting my opinion
as to the legality of passes issued under said contraects.

In response thereto I have to say, that a decision of the question
you submit involves, at least to some extent, the validity of the
contracts referred to, and the rights and obligations of the parties
thereunder as between themselves, questions which I do not feel
like passing upon at this time. '

Assuming, however, that prior to the passage of chapter 112,
acts of the thirty-second general assembly, the provision in the
contracts covering telephone service could have been enforced
against the Hawkeye Telephone Company, then in my opinion, the
issuance now of passes as provided in the contracts, and the use of
the same by the persons to whom they were to be issued would not
subject any of the parties to the penalty provided for in section 4
of said chapter 112; in other words, if the contracts in question
were legal and enforecible as between the parties prior to the pass-
age of the so called anti-pass act, and neither party has since ab-
rogated them, then passes issued since January 1st, and since the
passage of the act above referred to would, in my judgment, be
legal.

Respeectfully,
H. W. Byers,

Attorney-General of Iowa.
September 12, 1907.

HonN. ArBerT B. CUMMINS,
Governor of Towa.

STATE REGISTRAR—VITAL STATISTICE—COMPENSATION ALLOWED.—
The secretary of the state board of health is made state regis-
trar of vital statistics. Held; (1) That the state registrar is
justified in charging a fee of ten cents for each one hundred
words for certified copies of records. (2) That no such fee
could be lawfully retained by the state registrar as compensa-
tion, but should be turned into the state treasury.

Sir: Referring to your communication of the 13th ultimo, en-
closing letter of the secretary of the board of health, and re-
questing my opinion-as to whether or not a fee for certified copies
of the records in the office of the state registrar could properly be
charged and reccived by the state registrar, and the fee retained
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by him as compensation for the duties required of him as head of
that department, T submit the following:

Section 1 of chapter 109, acts of the thirty-first general assembly,
creates the office of state registrar of vital statistics, and makes the
secretary of the state board of health state registrar of vital sta-
tistics.

Section 7 of the same act appropriates the sum of twenty-five hun-
dred dollars for the payment of the expenses of the department in
which expense was to be included twenty-five dollars a month to the
state registrar in addition to his salary as otherwise authorized.

The thirty-second general assembly by chapter 136 repealed the
salary clause in section 7 of chapter 109, acts of the thirty-first
general assembly, and reduced the appropriation for expenses from
twenty-five hundred to two thousand dollars, thus showing clearly
that it was the intention of the legislature to require the secretary
of the state board of health to perform the duties of state registrar
without other compensation than the salary provided for him as
secretary of the state board of health.

Section 1291 of the code provides among other things, that for
making out a transeript of any public papers or records under his
control for the use of a private person or a corporation an officer
may charge and receive for each one hundred words ten cents.

Under these several provisions it is my opinion:

First. 'That the state registrar would be justified in charging
a fee for certified copies of the records of ten cents for each one
hundred words.

Second. None of such fees could be lawfully retained by the
state registrar as compensation, but should be turned in to the
state treasurer.

I return you herewith Dr. Thomas’ letter.

Respectfully,
H. W. Bysrs,

Attorney-General of Iowa.
September 13, 1907.

Hown. ALBerT B. CUMMINS,
Governor of Iowa.

INsSURANCE ComPaNIES—RESERVE FuND.—Held; That section 9,
chapter 80, acts of the thirty-second general assembly, con-
templates the collection and maintenance of a re-insurance
reserve by state mutual fire insurance associations on all such
association’s business including tornado insurance.
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Sir: 1 have before me your recent favor in which you ask my
opinion as to whether or not section 9, chapter 80, acts of the
thirty-second general assembly, providing for the collection and
maintenance of a re-insurance reserve by state mutual fire insur-
ance associations, contemplates the collection and maintenance of
such a reserve on all the association’s business; including tornado
business; or simply a reserve on the association’s fire insurance
business, the association, under the law and its articles of incor-
poration, having the right to assume both fire and tornado risks.

In response I have to say, that after a careful examination of
the section and chapter referred to, and with such information as
I have been able to get with reference to the intention of the
legislature in the enactment of the act in question, I am of the
opinion that the law contemplates the collection and maintenance
of a reinsurance reserve by state mutual fire insurance associa-
tions on all such association’s business, including tornado business.

Respectfully,
H. W. ByErs,

Attorney-General of Iowa.
September 13, 1907.
Hox. B. F. CarroLL,
Auditor of State.

RaiLway CoMPANIES—HOURS oF SERVICE oF EMPLOYEES.—When
the schedule of a run from Des Moines to Sioux City is less
than sixteen hours, the train ecrew may complete the run even
though the trip requires over sixteen hours, provided the de-
lay 1s due to unavoidable and unforeseen causes. The good
faith, safety of the public and the condition and health of em-
ployes to be considered.

Dear Sik: I beg to acknowledge receipt of your letter of the
15th inst., asking for an opinion as to the proper construction of
chapter 103, acts of the thirty-second general assembly, when ap-
plied to the situation stated in your letter.

Replying I have to say, that in the case you refer to, if the run
from Des Moines to Sioux City begins and ends in Des Moines,
and the schedule time of the trip is as you say, a trifle less than
sixteen hours, then T would say;

First. That the fact that the train is delayed, waiting for con-
nections at connecting points, or is unavoidably delayed for any
other reason, would not prevent the crew from completing their
trip as scheduled.
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Second. That if, for some unavoidable and unforeseen cause, a
train is delayed on its way from Des Moines to Sioux City so that
it is evident when the train leaves Sioux City for the return trip,
more than sixteen hours will be consumed in making the round
trip, to permit the crew to return their train to Des Moines, would
not be a violation of the act. In other words, upon the faects as
stated in your letter, T concur in the construction you put upon the
act.

The very nature of the business and the interests involved, it
seems to me, make it necessary to give to the act a broad and liberal
construction, a construction that will effectuate the purpose of the
legislature in its passage. It was not the intention of the legis-
lature, in the passage of the law, to reduce the earning capacity of
railroad employes, nor to deprive them of any reasonable and
proper opportunity to increase their income by putting in all of
the time that their physical condition and the safety of the gen-
eral public would justify; nor was it the intention of the legisla-
ture to make it unnecessarily inconvenient and expensive for the
railroad ecompany to operate its trains. In faet, its intention was
to conserve the interests of all concerned in the business of rail-
roading, and if the superintendents, train-masters, train-dis-
patchers, yard-masters, and other officials of the railroads in this
state, whose duty it is to manage and operate trains, will exercise
their good judgment in each particular case, keeping in mind al-
ways that two things are involved in their decision—the safety of
the traveling public and the health, convenience and comfort of the
men doing the work—the penalty clause in this act will never need
to be enforced.

You will understand, of course, that this is not an official opin-
ion, but simply my personal views given out of courtesy to you and
the employes of your road.

Very truly yours,
H. W. BYERS,
Attorney-General of Iowa.
October 17, 1907.
Jas. C. Davs,
Des Moines, Towa.

Boarp oF EpvucarioNnan, ExaMINErRS.—It is diseretionary with the
board whether they aceept the manuseript of a county super-
0 .
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intendent who writes the examination while giving it, he hav-
ing had possession of the questions.
Sir: In compliance with your request for an opinion upon the
following question :

““Is it mandatory upon the edueational board of examiners
to accept the manuscript of a candidate for teacher’s certifi-
cate written in an examination in which such candidate, or
assistants appointed by him, conducts the examination, and
previous to which said candidate as county superintendent
has received and had in his posession the questions used in
said examination, and who had charge of the answer papers
after it; it further being his duty to grade or have graded the
answer papers in one subject (didactics) ?”’

I submit the following :

The law governing the examination and certification of teacher’s
is embodied in chapter 122, acts of the thirty-first general assembly.

Seetion 2 of said chapter provides:

** A county superintendent, who may be of either sex, shall
be the holder of a first grade certificate as provided for in this
act, or of a state certificate or a life diploma, and shall, during
his term, be ineligible to the office of school director or member
of the board of supervisors. If for any cause he is unable to
attend to his official duties he may appoint a deputy who may
act in his stead, except in visiting schools and trying ap-
peals.”’

From a reading of the section above quoted it is clearly apparent
that such a situation as your question suggests was not contemplated
by the legislature, and were the provisions of said section complied
with, no such question could possibly arise.

Section 8 provides:

““On the last Friday and Wednesday and Thursday preced-
ing in the months of January, June, July and October, the
county superintendent shall meet and with such assistants as
may be ncecessary, examine all applicants for a teacher’s ecerti-
fieate. * * * The questions used in such examinations
shall be furnished by the educational board of examiners, who
shall cause the same to be printed and the examinations shall
be conduected strietly under the rules preseribed by the board.”

Section 13 provides: ’

““ As soon as the examination is completed the county super-

intendent shall forward to the superintendent of publie in-
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struction, a list of all applicants examined. with the standings
of cach in didacties and oral reading, and his estimate of cach
applicant’s personality and general fitness, other than scholar-
ship, for the work of teaching. Ile shall at the same time for-
ward to the superintendent of public instruection the answer
papers written, with the exception of those in didacties. Under
the supervision of the educational board of examiners, the
papers shall be graded and the scholastie qualifications deter-
mined. The result of such examination of persons who pass
the same shall be entered upon a certificate provided by such
board, and shall be transmitted to the county superintendent
of the county in which the person entitled thereto resides.’’

There is, however, an important duty devolving upon the county
superintendent before the examination is given as above provided.
This duty is set out in seetion 12 of said chapter, which is as fol-
lows:

~ ‘“‘Before admitting anyone to the examination, the county
superintendent must be satisfied that the person seeking a
certificate is of good moral character, of which fact he may
require proof, and is in all respects other than in scholarship
possessed of the necessary qualifications as an instructor.”’

I infer from your question that it is the practice and rule of the
educational board of examiners to forward the questions to be
used in the examination to the county superintendent prior to the
time of the giving of the examination. _

In view of the provisions above quoted, to our mind, the duties
of a county superintendent in relation to the examination of appli-
cants for a teacher’s certificate, taking into consideration the faet
that the county superintendent may appoint an assistant or as-
sistants to aid in the conducting of the examination, are incompat-
ible with his also being an applicant and writing at such examina-
tion. It is therefore my opinion that it is not mandatory upon the
educational board of examiners to acecept the manuscripts of a
candidate for a teacher’s certificate written under the conditions
stated in your letter.

Respectfully submitted,
CrarLEs W, Lvon,
Assistant Attorney-General.
October 19, 1907.
Hon. Jorx F. Riaas,
Superintendent of Public Instruction.
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SHOT EXAMINER—EMPLOYMENT AND Dismissan or.—Held; (1)
That a mine operator may lawfully agree with the miners to
let them hire the shot examiners, limiting them to properly
certified persons in the employ of the operator. (2) That where
two shot examiners are certified for the same mine and only
one is nceded, the employer may select one and reject the
other.

Sir: 1 have before me your communication of recent date in
which you ask for an official opinion regarding the law of shot
examiners, and in which you ask:

First. Does the operator comply with the law by agreeing with
the miners to let them hire the shot examiners?

Second. 1f so, can the miners employ a man as shot examiner
that is not in the employ of the operator?

Thawrd. Can the employer discharge a shot examiner—that is
where there are two for the same mine and only one needed? Can
he discharge the one and employ the other?

In response thereto I submit the following:

Section 2495-b of the supplement to the code, in so far as it
affects the questions covered in your inquiry, provides as follows:

““In all mines, where the coal is blasted from the solid, com.
petent persons shall be employed to examine all shots, before
they are charged. * * * Before entering upon the dis-
charge of their duties, said examiners shall give proof of their
competency to the state mine inspector of the district in which
the mine where they are employed is loeated, and said in-
spector shall certify to the operator of each mine the persons
who have given proof of their competency to act in the capac-
ity of shot examiners. The state mine inspector to have the
power to refuse to give permission to any person to act as shot
examiner who, in his judgment, is not sufficiently competent ;
or he may revoke the permission granted, should it appear
that a shot examiner is negligent or careless in the perform-
ance of his work.”’

Under the foregoing provisions it is the duty of the operator to
employ as shot examiners such persons only whose competency has
been certified to by the inspector of the district in which the mine
is located. There is, however, nothing in the section that would
prohibit the operator from agreeing with the miners to let them
select or hire the shot examiners, but the responsibility for the
manner in which the examiner performed his duty would rest with
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the operator in whose mine the examiner was employed, aud if the
selection and hiring was done by the miners under an agreement
with the operator, in making the selection the miners would be
bound to make their selection from persons certified as above stated ;
nor is there anything in the section prohibiting the discharge of a
shot examiner when his services are no longer needed.

I would therefore say :

First. That the operator may lawfully agree with the miners
to let them hire the shot examiners, limiting them, however, to
properly certified persons.

Second. That under such an agreement the miners would be
limited in the employment of a shot examiner to persons in the
employ of the operator.

Third. That where two shot examiners are certified for the
same mine, and only one is nceded, the employer may employ one
and reject the other.

Respectfully,
H. W. BYERS,
Attorney-General of Iowa.
October 24, 1907.
Hon. REYS T. RHYS,
State Mine Inspector,
Ottumwa, Iowa.

Lire INSURANCE CoMPANIES—INVESTMENTS—MEANING OF WORD
““STATE’’ aAND THE TERM ‘‘GROss TAX CERTIFICATE.”’—Held ;
(1) That the word ‘“State’’ as used in subdivision 4 of seec-
tion 1806 of the code, and subdivision 3 of section 1, chapter
77, acts of the thirty-first general assembly, should be construed
as including a territory. (2) That the instrument ealled ‘‘gross
tax certificate’’ is not such an evidence of municipal indebt-
edness as to bring it within the class of investments in whiech
a life insurance company may put+its funds.
Sir: I have before me your communication of the lst instant
in which you say:
“‘The executive council would like your opinion upon two
questions arising upon the enclosed papers.
““First. Is the word ‘state’ in section 1806, subdivision 4,
to be construed as including a territory ?
““Second. Is the instrument called ‘gross tax certificate’ an .
evidence of municipal indebtedness, so as to bring it within
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the class of investments in which a life insuranee company
may put its funds?’’

In response thereto I submit the following:
Paragraph 15 of section 48 of the code is as follows:

“The word ‘state’ when applied to the different parts of
the United States, includes the District of Columbia and the
territories, and the words ‘United States’ may include the said
distriet and territories.”’

Subdivision 3 of chapter 77, acts of the thirty-first general assem-
bly, amending section 1806 of the supplement to the code, provides
as follows:

‘“‘Bonds or other evidences of indebtedness of any county,
city, town or school district within the state or any other state,
drainage distriet bonds of this state, improvement certificates
issued by any municipal eorporation of this state such ecertifi-
cates being a first lien upon real estate within the corporate
limits of the municipality issuing the same, where such bonds
or other evidences of indebtedness are used by authority of
and according to law and bearing interest, and are approved
by the executive council.”’

It will be noticed that the legislature in enacting the above
subdivision recognized a distinetion between evidences of indebt-
edness of a county, city, town or school distriet, and improvement
certificates issued by municipal corporations, and the investment of
funds by insurance companies or associations in improvement

certificates is limited to those issued by municipal corporations of
this state, and such as are a first lien upon real estate within the

corporate limits of the municipality.

The language used by the legislature in this subdivision indi-
cates quite clearly to me that the ‘‘other evidences of indebted-
ness’’ referred to in the first line of said subdivision is limited to
indebtedness of the countyp, city, town, or school distriet resting
upon all of the property of the county, city, town, or school dis-
trict; in other words, an indebtedness for which the credit of the
municipality is pledged for its payment as distinguished from the
indebtedness resting upon the property of a district, and for the
payment of which the property only of the district is liable.

I conclude therefore:

First. That the word ‘‘state’’ as used in subdivision 4, of sec-
tion 1806 of the code, and subdivision 3 of section 1 of chapter



REPORT OF ATTORNEY-GENERAL 135

77, laws of the thirty-first general assembly, should be construed as
including a territory.

Second. That the instrument called ‘‘gross tax certificate’’ is
not, such an evidence of municipal indebtedness as to bring it with-
in the class of investments in which a life insurance company may
put its funds. I return you herein papers.

Respectfully submitted,
H. W. ByErs,
Attorney-General of Iowa.
October 25, 1907.
Hoxw. A. B. CuMMINs,
Governor of Iowa.

ACADEMY OF SCIENCE—AUTHORITY OF (AOVERNOR TO REVISE REPORT.
—The governor has power to revise the report of the academy
of sciences.

Sir: I have before me your communication of the 25th in-
stant referring to section 124 of the code, and requesting an opin-
ion as to whether or not the report of the academy of sciences is
covered by this seetion, and subject to your revision in the way
of determining what shall, and what shall not be printed.

In response thereto I have to say, a careful examination of the

statute convinces me that you have the same power to revise the
report of the academy of sciences that you have with reference to

the reports of the several state departments.
' Respectfully,
H. W. BvYERs,
October 30, 1907. Attorney-General of Iowa.
Hon. ALBert B. CuMMINS,
Governor of Iowa.

StaTE BoarD oF MEDICAL EXAMINERS—FEEs DEPoOsITED MAY BE
ReTurNED WHEN.—It is held, that a practitioner in Illinois
who makes application for admission to practice medicine in
Jowa under reciprocity with the state of Illinois files his ap-
plication and fee of $50.00, that said fee may be returned to
said applicant provided that no certificate has yet been grant-
ed, and the fee has not been covered into the state treasury,
even though the board of medical examiners have passed upon
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the application and authorized the secretary to issue a cer-
tificate.
Sir: I beg to acknowledge receipt of your communication of
the 1st instant, in which you say:

‘““An applicant for admission to practice medicine under
reciprocity with the state of Illinois, files his application and
fee of $50.00 (fifty dollars). At the first meeting the board
of medical examiners passes upon the application and in-
structs the secretary to issue a certificate to the said applicant.
The fee of $50.00 then becomes the property of the state of
Towa, but has not yet been turned over to the treasurer of
state.

““The enclosed letter from Dr. Louis H. Freedman requests
the return of his fee, stating that having decided to make
other arranements he no longer requires the Towa certificate.
This letter was not received until two days after the board
had passed favorably upon his application. Will you kindly
inform me if under the cireumstances cited in Dr. Freedman’s
letter, I would be justified in withholding the certificate and re-
turning the fee of the applicant.”

In response thereto I have to say, that under the circumstances
stated in your letter, it would be legal and proper for you to re-
turn the fifty dollar ($50.00) fee to Dr. Freedman.

Respectfully,
H. W. BYERS,

November 9, 1907. Attorney-General of Iowa.
Dr. Lours A. THOMAS,

Secretary State Board of Health.

StatE BoArp oF MEDICAL EXAMINERS—AUTHORITY TO ADMIT STU-
DENTS TO EXAMINATION.—It was held that under the facts
set forth in the opinion, two students of Drake University were
entitled to take the examination before the state board of
medical examiners.

Sir: I beg to acknowledge receipt of vour communication of
the 1Ist instant, in which you say:

“Two students were admitted to the junior class of the
medical department of Drake University, one of whom was a
graduate veterinarian. and the other a graduate in osteopathy.
Upon these qualifications the faculty of Drake University
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examined them as to their proficiency in the various branches
taught in the said university during the freshman and sopho-
more years. Both applicants passed a creditable examination.
At that time the state board of medical examiners required
that all applicants for examination should show four years of
actual medieal study pursued in a medical college of recognized
standing with the board; two years later upon their gradua-
tion from Drake University these students applied for exami-
nation before this board, but as their applieations showed only
two years of actual medical study in a college as prescribed
by the state board of medical examiners, they were admitted
to examination upon the understanding that if the board should
decide that the faculty of Drake University had acted con-
trary to the requirements of the board, they would not be en-
titled to receive a rating. ‘

“For your further information I will state that Dr. Fair-
child, dean of the medical department of Drake University,
stated that both students were admitted to the college in good
faith; that he had consulted with the secretary of the board
conecerning the matter and had been given to understand that
if the two students passed a satisfactory examination in the
branches taught during the first two years of the course, there
would be no objection to the college allowing them the two
years credit for work done and graduating them in the regular
order.

““The board instructed me to lay these facts before you and
request your opinion as to the authority of the board to admit
the two students in question, to examination.’’

In response thereto I have to say, that I have examined the pro-

visions of the statute applicable to the inquiry here made, and,
upon the faets stated in your letter, I am of the opinion that the
board has ample authority to admit these two students to examina-

It seems to me a refusal to admit them under the circum-

stances stated above, would be a gross injustice.

Respectfully,
H. W. Byers,
Attorney-General of Iowa.

November 9, 1907.
Dr. Louis A. THOMAS,

Secretary State Board of Health,
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State Boarp oF HEALTH—FEES ror Issuance oF DupPLICATE CER-
"TIFICATE.—The state board of health may charge a reasonable
fee for the issuance of duplicate certificates to physicians and
- osteopaths, such fees to be accounted for and turned into the
state treasury.

Sir: I beg to acknowledge receipt of your November 1st, in
which you say: ‘

‘“Will you kindly inform me as to whether this board would
have authority to charge a reasonable fee for the issuance of
a duplicate certificate to physicians and osteopaths. As. far
as I am informed, the law seems to be silent on this point,
and in conversation with Mr. Cosson a short time ago he in-
formed me that he was of the opinion that the board would
have the legal right to charge a reasonable fee.

‘“As this is a matter of considerable importance and ques-
tions may oceasionally arise, I should be obliged if you will
kindly furnish me a written opinion governing this point.”’

In response thereto I have to say, that it would be entirely
legal and proper for you to charge a reasonable fee for the issu-
anee of duplicate certificates to physicians and osteopaths, such
fee to be accounted for and turned into the state treasury the
same as other fees are required to be.

Respectfully,
H. W. Byers,

November 9, 1907. Attorney-General of Iowa.
Dr. Louis A. THOMAS,

Secretary of State Board of Health,

DesTrUCTION OF DisEASED CATTLE—AUTHORITY OF KEXECUTIVE
Counci, To Mage PaymeENT THEREFOR.—When cattle had
been bitten by a dog affected with hydrophobia and killed by
the owner upon- the adviece of a local veterinary surgeon, the
state veterinarian or his deputy not being present and giving
no directions that the same be killed, the executive council
has no jurisdiction or authority to authorize payment therefor.

Sirs: I am in receipt of a ecommunication from Mr. A. H.
Davison requesting an opinion as to the authority of the executive
council to make payment to Mr. John Broderick, a farmer re-
siding in Dubuque county, lowa, for four head of cattle killed up-
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on the advice of a local veterinary surgeon because said ecattle had
been bitten by a dog affected with hydrophobia.

Mr. Davison in his request for an opinion enclosed a letter from
Mr. John A. Cunningham in which it appears that previous to
the killing of said cattle, the state deputy veterinary surgeon was
notified over the long distance telephone as to the condition of
said cattle, but that said deputy failed to appear until after the
cattle had been killed; and therefore, neither the state veterinari-
an nor his deputy had anything whatever to do with the killing
of said cattle or ordering the same to be killed.

The authority of the executive council in this matter is wholly
statutory and is found in section 2534 of the code as amended,
which provides as follows:

‘“Whenever in the opinion of the state veterinary surgeon
the public safety demands the destruetion of any stock, the
same may be destroyed upon the written order of such sur-
geon, with the consent of the owner, or upon approval of the
governor, and by virtue of such order such surgeon, his deputy
or assistant, or any peace officer, may destroy such diseased
stock, and the owner thereof shall be entitled to receive its
actual value in its condition when condemned, to be ascer-
tained and fixed by the state veterinary surgeon and the near-
est justice of the peace, who, if unable to agree, shall call upon
the nearest or other justice of the peace upon whom they agree
as umpire, and their judgment shall be final when the value
of the stock, if not diseased, would not exceed twenty-five dol-
lars; but in all other cases, either party shall have the right of
appeal to the district court, but such appeal shall not delay
the destruction of the diseased animals. The veterinary sur-
geon shall at once file with the executive council his written
report thereof, who shall, if found correct, indorse their find-
ing thereon, whereupon the auditor of state shall issue his
warrant therefor upon the treasurer of state, who shall pay
the same out of any moneys at his disposal under the provi-
sions of this act, but no compensation shall be allowed for
stock destroyed while in transit through or across the state,
and the word ‘stock’ as herein used, shall be held to mean
cattle, horses, mides and asses.”’

These provisions are not merely directory but mandatory and
must be complied with in order to give the council jurisdietion.
Tt is clear from the facts stated in Mr. Cunningham’s letter that
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there has not been a substantial compliance with the provisions of
the above named section. Tt is therefore my opinion that the ex-
ecutive counecil has no jurisdiction or authority in the premises.

Respectfully,
CuArRLES W. LLYON,
Assistant A{lorney-General of Iowa.

November 13, 1907.
To trE HonorRABLE EXECUTIVE COUNCIT OF THE STATE OF Towa,

TeACHER’S CERTIFICATE—COUNTY SUPERINTENDENT’S AUTHORITY IN

THE REGISTRATION THEREOF.—Held: (1) A teacher’s certificate
issued by the state board of educational examiners is prima
facie evidence of its validity. (2) When a teacher has pre-
sented her certificate to the county superintendent to be reg-
istered, and has tendered the registration fee provided, she
has done all that is required of her, and it is then the duty
of the county superintendent to register such certificate, and
in the event of his refusal so to do the teacher may legally en-
ter upon her duties as such within the county, even though the
county superintendent arbitrarily refuses to register such cer-
tificate.

Sir: I am in receipt of your favor of the 27th instant in which
you request an opinion upon the following questions:

‘1. TIs a teacher’s certificate issued by the state board of
educational examiners prima facie evidence of its validity ?

‘2, May a county superintendent, except as provided in
section 2734-r, School Laws of 1907, refuse to register such a
certificate when presented for that purpose, and the registra-
tion fee of one dollar tendered?

3. In case a county superintendent refuses to register a
certificate when so presented, and the feec tendered, may the
holder of the certificate legally enter upon her duties as a
teacher within the county?’’

These questions will be answered in the order stated.

First. A teacher’s certificate issued by the state board of edu-

cational examiners is unquestionably prima facie evidence of its
validity. -~

Second. Section 17 of chapter 122 of the acts of the thirty-first
general assembly provides: /

‘‘No person shall teach in any public school in this state
whose certificate has not been registered with the county super-
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intendent of the county in which such school is located. A reg-
istration fee of one dollar shall be charged for each year, or
part of the year, for which the certificate or diploma is regis-
tered. All registration fees shall be paid into the county in-
stitute fund.”’

Section 18 of said chapter (denominated in your letter as section
2734-r, school laws of 1907), provides:

“In case a sufficient number of life diplomas, state certifi-

" cates, first grade certificates, special certificates and second

grade certificates are held in any county to supply the schools

thereof, it shall not be inecumbent on the county superintendent
to register third grade certificates.”’

Clearly, when a feacher has presented her certificate to the coun-
ty superintendent for the purpose of having same registered, and
has tendered the registration fee provided, she has done all that is
required of her and all in her power to comply with section 17
above quoted, and it is then the duty of the county superintendent,
to register such certificate. That it was the legislative intent to
make it the duty of the county superintendent to register such cer-
tificate when presented in the manner set out in your second ques-
tion, becomes at once apparent when the language of section 18
above quoted is considered. In said section it is provided that
under certain conditions ‘‘it shall not be incumbent on the county
superintendent to register third grade certificates,’’ clearly indicat-
ing the legislative intent to make it incumbent upon the county su-
perintendent to register all certificates, excepting third grade cer-
tificates under certain conditions, when properly presented.

Third. When a teacher has presented her certificate to the coun-
ty superintendent for registration, together with the registration
fee required as provided in section 17 above set out, she has done all
that is required of her under the law, and it is my opinion that she
may then legally enter upon her duties as teacher within the county,
even though the county superintendent may arbitrarily refuse to
register such certificate.

Respectfully,
H. W. BYERS,

November 29, 1907. Attorney-General of Towa.
Hon. Joux F. Riaas,

Superintendent Public Instruction,
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ExPENSE—WHAT ITEMs oF ExPENSE MUST BE REPORTED BY THE
CounTy Auprror AND CLERK.—Opinion enumerates in detail
the expenses of the county for eriminal proseeutions which the
auditor must report to the clerk of the distriet court pursnant
to provisions of section 475 of the code; and holds that the
clerk of the district court shall make substantially the same
report to the secretary of state pursuant to the provisions of
section 293 of the code.

Sir: T have before me your communication in which you ask
for an opinion as to what items of expense the county auditor
should report to the clerk of the district eourt under section 475
of the code, and which the clerk should report to the secretary

" of state under section 293 of the code.

In response thereto I submit the following:

Section 475 of the code provides in substance that the county
auditor shall report to the clerk of the district court before a day
fixed, the expenses of the county for eriminal prosecution.

Section 293 of the code provides that the elerk of the distriet
court shall make substantially the same report to the secretary of
state.

Under these provisions the following items of expense should,
in my judgment, be included in such reports:

Jurors’ fees in all criminal cases; jurors’ meals served while in
the trial of eriminal cases; all bailiffs’ fees for service while in
attendance upon the court or jury during the trial of eriminal
cases; printing and postage used in connection with eriminal cases;
all expense in taking convicted persons to prison; attorneys’ fees
allowed in the defense of criminals; all fees paid to the court re-
porter for reporting in the trial of criminal cases; all the fees of
grand juries; all fees paid to witnesses appearing before the grand
juries; all fees paid to the clerk of the grand jury; the compensa-
tion of the bailiff for attendance upon the grand jury; all fees of
the sheriff and other officers paid by the county for serviees in con-
nection with the work of the grand jury; all expenses made in con-
" nection with the jail; all jurors’ fees, jurors’ meals, witnesses’
fees, constables and justices’ fees paid by the county in all eriminal
cases before justices of the peace and police courts; the compensa- -

tion of the county attorney and his assistants.
Respeectfully,
H. W. Bykrs,
November 30, 1907. Attorney-General of Iowa.
Hon, W. C. HAYWARD,
Secretary of State.
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STATE BANKS—CERTIFICATES OF DEPOSIT—NOTICE OF WITHDRAWAL
or DErosiTs.—Held: (1) A state bank may legally issue certi-
ficates of deposit containing a stipulation that the issuing bank
might require of the certificate holder sixty days’ notice before
the deposit can be withdrawn. (2) a. That savings banks are
authorized to require sixty days’ written notice of the with-
drawal of savings deposits without reference to the form of
certificate. b. But this provision of the laws has no applica-
tion to state banks operating a savings department.

Sir: T have before me your letter enclosing letter from Mr. C.
J. Weiser, president of the Winneshiek County State Bank, and
asking for an opinion as to whether or not state banks by a provi-
sion in the certificates of deposit, or by entry in or upon their pass
books covering funds deposited in the savings department of such
banks can require of their depositors sixty days’ notice upon with-
drawal of savings deposits.

In response thereto I submit the following:

I know of no provision in the statute limiting the power of a
state bank in its agreements with depositors in their savings de-
partment as to time of withdrawal of deposits, and I see no reason
why such banks could not legally and properly issue certificates of
deposit containing an agreement that the issuing bank might re-
quire of the certificate holder a sixty days’ notice before the de-
posit could be withdrawn. Such an agreement, in my judgment,
would be binding upon the certificate holder.

As to savings banks the law as written in section 1848 of the
supplement to the code gives such banks the right to require sixty
days’ written notice of the withdrawal of savings deposits without
reference to whether the certificate is a demand or time certificate,
but this provision has no application to state banks operating a
savings department, and all such banks in the absence of an agree-
ment with the depositor to the contrary must pay their certificates
when due.

- Respectfully,
H. W. BYERs,
Attorney-General of Iowa.

December 5, 1907.

Hon. B. F. CArroLL,

Auditor of State.
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StatE Boarp or MeDpicAL ExaMINERS—A Day’s WORK—WHAT
SuaLL ConNsTiTUTE.—The state board of medical examiners
have the power to fix and determine their office hours, and
the right to decide what shall constitute a day’s work in exam-
ining and rating papers.

Sir: I beg to acknowledge receipt of your communication of
December 3d in which you ask:

““First. 1f a member leaves home in the afternoon to at-
tend the meetings of the board, and arrives in Des Moines that
evening is he entitled to receive pay for a whole day or for
only the fractional part thereof occupied in traveling.

““Second. Some time ago the board adopted a schedule of
work for rating examination papers and decided that the
work of rating answers to eighty questions should constitute
a day’s work. Is such an arrangement legal? -

“Third. At a recent trial the board convened at 9:00 A. M.,
and remained in session until after midnight; repeating this
on the second day in order that parties attending the trial
from a distance might not be required to be away from their
home and business any longer than necessary. Under such
circumstances would the members of the board be entitled to
receive pay for two or for four days’ work?”’

In response thereto I have to say:

First, That as to your first and third inquiries I have at this
time under consideration a request from the executive council for
an opinion covering the same questions, and will forward you copy
of the same when rendered.

Second. The state board of medical examiners undoubtedly
have the right to adopt all reasonable rules regulating and covering
the work of their department. They have the power to fix and
determine their office hours, and in my judgment, they have the
right to settle and decide just what shall constitute a day’s work
in examining and rating papers and answers.

Respectfully,
H. W. BY=Rs,
Attorney-General of Iowa.
December 5, 1907.
Dr. Louis A. THoMAS,
Secretary State Board of Health.
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EmBaumMER’s LicENsk-—RENEWAL-—Under section 4, chapter 140,
acts of the thirty-seccond general assembly, in order that an
embalmer’s license might be renewed without examination ap-
plication for such renewal should have been made within thir-
ty days after the 30th day of June following the date of the
issnance of said license.

Sir: I beg to acknowledge receipt of your letter of the 3d in-
stant asking for an interpretation of section 4, chapter 140, acts
of the thirty-second general assembly.

In response thereto I submit the following:

Section 4 of the act referred to, in so far as it is material to
your inquiry, provides: ‘

““Any person now holding an unexpired license from the
state board of health as an embalmer, shall be held to be
licensed as an embalmer under the terms of this act, but all
licenses now in force, or hereafter issued, shall expire on the
30th day of June following the date of issuance of said license.
Licenses shall be renewed without examination annually by
the state board of health within thirty (30) days after expira-
tion, provided, ete.”’

Under this provision in order that a license might be renewed
without examination application for such renewal would have to
be made within thirty days after the 30th day of June this year.

It has been suggested that since the act was without a publica-
tion clause when passed by the legislature, and hence did not
become effective until after the 4th day of July, the provision that
““all licenses now in force, or hereafter issued, shall expire on the
30th day of June following the date of issuance of said license’’ is
without force.

I cannot, however, agree with this contention ; it is perfectly evi-
dent from a reading of the act in question that it was the intention
of the legislature to fix a date at which all licenses for the practice
of this profession should expire, and the fact that the date fixed
happens to be a few days before the law goes into effect is, in my
judgment, unimportant in so far as it affects the question of re-
newing licenses without examination. The most, I think, that
could be claimed would be that embalmers would have thirty days

10
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from and after the taking effeet of the act in which to apply for
renewal of their licenses.
Respectfully,
H. W. BYERs,
December 7, 1907. Attorney-General of Iowa.
Dr. Lours A. THOMAS,
Secretary State Board of Health.

OLp SoOLDIERS PREFERENCE LLAW—DISCHARGE OF AN APPOINTEE FOR
IncoMpPETENCY OR MIscoNpuct.—In order to discharge an old
soldier because of incompetency or misconduct written charges
should be preferred against him stating the grounds for re.
moval, and a copy of such charges with notice of time and
place of hearing should be served upon the accused.

Sig: T am in receipt of your request for an opinion as to the
procedure to follow in case you find it necessary to remove or
discharge any member of your forece for incompetency or miscon-
duet who is an honorably discharged soldier of the civil war.

Written charges should be made stating the grounds for the re-
moval, and a copy of snch charges, together with noti¢e of the time
and place of hearing, should be served upon the accused, and at
such time and place the person sought to be removed should have
an opportunity to be heard and refute such charges and show why
he ought not to be discharged.

Upon hearing if the charges are not sustained by a preponder-
ance of the evidence the person should be exonerated, but if a
preponderance of the evidence shows incompetency or misconduect.
the person should be removed from his position or discharged from
employment.

Respectfully,
H. W. BYERS,

December 13, 1907. Attorney-General of Iowa.
Hon. T. E. McCurpy,

Custodian of State House.

Towa NaTioNAL GUARD—EXPENSE OF Courr MARTIAL—HoOW PaIp,
—The expense of a court martial incurred in the trial of an
officer of the Iowa national guard when in active service,
should be taxed by the president of the court martial, and
upon his certificate the aundifor should issue to the judge ad-
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vocate his warrant for such expenses, the same to be paid by
the state treasurer out of the general fund.
Sir: I beg to acknowledge receipt of your letter of the 19th
instant in which you ask:

‘““An officer of the Iowa national guard, when in active
service, if arrested and tried by a general court martial, for
disobedience of orders when in said active service, how are the
expenses of the court martial paid and from what funds, and
who audits the voucher?”’

In reply I have to say, that the expenses of the court martial,
organized under the circumstances as stated in your letter, should
be audited and paid as provided in section 2196 of the code, that
is to say, the expenses shall be taxed up by the president of the
court martial, and upon his certificate showing the character and
the amount of the expenses, the auditor should issue to the judge
advoecate his warrant for such expenses, and the same should be
paid by the state treasurer out of the general fund.

Respectfully,
H. W. BYERS,
Attorney-General of Iowa.
December 19, 1907.
ApJuraNT GENERAL THRIFT,
State House.

DISINFECTION OF PusLic ScHOOL BUILDINGS—EXPENSE—How PAID,
—The material used in disinfecting a school building should
be furnished by the school board; the cost thereof paid from
the funds of the school district, and the work of disinfection
and supervision thereof should be done by the local board of
health.

Sir: I beg to acknowledge receipt of your communication of
some weeks ago asking for an opinion as to whether the expense of
disinfecting public school buildings should be paid from the funds
of the school district or by the local board of health.

In response thereto T have to say that since the rules of the
state board of health require the disinfection to be under the
personal supervision of the health officer, and since by the same
rules, school boards are required to keep the school buildings and
premises in a sanitary condition, it is my opinion that the disin- -
fecting material should be furnished by the school board, and the
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cost thereof paid from the funds of the sehool district, and that
the work of disinfection and supervision thereof should be done
by the local board of health.
Respectfully,
H. W. BYERS,
Attorney-General of Iowa.
January 13, 1908.
Honw. Louis A. THOMAS,
Secretary State Board of Health.

PRINTING OF ABSTRACT IN A STATE CAsE—ExEcUTIVE COUNCIL NO
AvuTHORITY T0O ALLOW THE CLAIM.—In the case entitled State
of Iowa vs. Amana Socicty, the expense of printing the abstract
should be paid by the state, but, held; That a special aet of
the legislature is necessary to authorize payment.

Sir: Replying further to your communiecation of November 16,
referring to the bill of Iowa county against the State of Towa for
money expended for printing an abstract in the case of the State
of Towa vs. Amana Society, I have to say that the bill for printing
the abstract referred to should be paid by the state; but the execu-
tive council is without authority to audit the bill and order it paid
from the state treasury.

It is my opinion that the only way the bill can be properly dis-
posed of is by an act of the legislature. I return papers herewith.

’ Respectfully,
H. W. BYERs,
Attorney-General of Iowa.

January 13, 1908.

A. H. Davison,

Secretary Executive Council.

ParDON or PAROLE OF FEDERAL PRISONERS BY THE (FOVERNOR.—
The governor has no authority to pardon or parole a federal
prisoner confined in one of the penitentiaries of this state.
This power is invested exclusively in the President.

Sir: Referring again to your communication of some months ago
asking for my opinion as to whether or not the governor has the
power to pardon or parole a federal prisoner confined in one of
the penitentiaries of this state, T beg to say that I have examined
this question with great care, and without setting out at length any
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of the reasons for my conclusion, it is my opinion that this power
can be exercised only by the president of the United States.
I return herewith communication from Mr. F. E. Watkins and
a brief furnished by Messrs. Milchrist & Scott of Sioux City, Iowa.
Respectfully,
H. W. BYERS,
Attorney-General of Iowa.
January 13, 1908.
Hon. Areerr B. CUMMINS,
Governor of Iowa.

PriMary ELECTIQN Laws—COMPENSATION OF SPECIAL PoLice OF-
FICERS AND CHALLENGERS—NOMINATION PAPERS—WHEN NEC-
EssARY 10 BE FiLED.—Held: (1) Peace officers appointed to
attend voting places for the purpose of preserving order pur-
suant to the provisions of section 1125 of the code are entitled
to compensation, but that there is no authority for paying chal-
lengers for their services. (2) The board of supervisors
should be paid for services rendered in canvassing returns of
the primary election in the usual way and not charged to the
primary election account. (3) Candidates for members of
the board of supervisors in counties divided in superior dis-
tricts need not file nomination papers.

Sir: T beg to acknowledge the receipt of your letter of January
16th in which you ask:

“First. Under the provisions of the primary election law
for the payment of expenses of said primary election, should
the police officers and challengers at said primary election be
allowed pay for their services?”’

““Second. Can the board of supervisors charge for their
services in canvassing the returns of said primary election to
the primary election account, provided they do not charge the
county for the same time and services?

“Third. Does the provision in the primary law that the
candidates for office in a smaller subdivision than a county
need not file nomination papers also apply to candidates for
members of the board of supervisors in counties that have been
divided into supervisor districts?’”’

In response thereto 1 submit the following:
First. Section 1 of chapter 51, acts of the thirty-second general
assembly, providing for primary elections makes the provisions of
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chapters 3 and 4 of title 6 of the code, in so far as applicable, ap-
ply to such elections.

Section 1125 of chapter 3, title 6 of the code, makes provision
for the appointment of special police officers to attend the voting
places for the purpose of preserving order, and in my judgment,
under these provisions such police officers are entitled to pay for
their services, but I do not think it was the intention of the legis-
lature to authorize payment for the services of the challengers pro-
vided for in section 9 of the primary act.

Second. 'The compensation of the board of supervisors for ser-
vices in canvassing the returns of the primary election and in per-
forming such other services as are required by the act under con-
sideration, should be paid in the usual way and not charged to the
primary election account.

Third. Candidates for members of the board of supervisors in
counties that have been divided into supervisor distriets are not
required to file nomination papers.

Respectfully,
H. W. Bygrs,
Attorney-General of Iowa.
January 17, 1908.
Hox~. B. F. CarroLL,
Auditor of State.

FRATERNAL BENEFICIARY ASSOCIATIONS—PERMIT T0 TRANSACT IN-
SURANCE BUsiNgss 1N Towa.—Held: That a fraternal benefie-
iary association organized and doing business under the laws
of the State of Illinois which was authorized to transact in-
surance business in Towa prior but not subsequent to April 1,
1904, may now lawfully transact buisness in Iowa without
meeting the requirements of chapter 86, acts of the thirty-
second general assembly, provided said association is in all
other respects within the law governing such associations.

Sir: I am in receipt of your communication of some days ago
referring to a certain fraternal beneficiary association organized
and doing business under the laws of the State of Illinois, and ask-
ing my opinion as to whether or not under chapter 86, -acts of the
thirty-second general assembly, a fraternal beneficiary association
which at one time was authorized to transact an insurance business
in Towa, but had not been so authorized since April 1, 1904, could
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properly be refused authority to do business in this state until it
was able to meet the requirements of chapter 86. .

In response thereto I submit the following: Section one of the
chapter referred to, in so far as it is material to your inquiry, pro-
vides as follows: :

No fraternal beneficiary society not admitted to transaet busi-
ness within this state prior to the passage of this act, shall be in-
corporated or given a permit or certificate of authority to transact
business within this state, unless it shall first show that the mortu-
ary assessment rates provided for in whatever plan of business it
has adopted, are not lower than is indicated as necessary by the
following mortality table.”’

It seems to me that the language used in this section indicates
clearly that it was the intention of the legislature to fix a time after
which no society of the kind covered by the act which had not at
some prior time been authorized to do business in this state, should
be given a permit or authority to transact business within the state
without first meeting with the requirements of this chapter. That
is to say it was the evident intent of the legislature to exempt from
the provisions of this act all such societtes which had prior to its
passage, under proper authority, acquired members in this state;
and I think this exemption would apply even though the society in
question for some reason or other was without a permit or certifi-
cate of authority at the time the chapter in question went into ef-
fect.

I am, therefore, of the opinion that the association in question
may legally and properly be authorized to do business in this state
without meeting the requirements of chapter 86, laws of the thir-
ty-second general assembly, if such association is in all other re-
spects within the law governing the granting of such authority.

Respectfully,
H. W. ByErgs.

January 30, 1908. Attorney-General of Iowa.
Hox. Beryr F. CArroOLL,

Auditor of State.

PrRIMARY LAW—INTERPRETATION AND CONSTRUCTION OF THE ENTIRE
Aocr.
Sir: 1 beg to acknowledge receipt of your communication call-
ing my attention to the importance of a full understanding upon
the part of candidates for office, of the scope of the primary law
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enacted by the thirty-second general ascembly, and especially sec-
tions 32 and 33 of the aet in question, and chapter 73, laws of the
thirty-second general assembly, prohibiting political contributions
by corporations, and requesting an opinion upon these sections
and chapters.

In response thereto I have thought it wise, in view of the numer-
ous inquiries now before this department for opinions upon the sev-
eral sections of the act in question, to cover the entire act in a single
opinion, and submit the following:

First. Sections 1, 2, 3, and 4 are entirely clear air:d need no
construetion or interpretation.

Second. Section 5, among other things, provides that the ex-
penses of the primary election should be paid, one-half by the
county in which the election is held. one-half by the state, and di-
rects the board of supervisors to audit the entire expense and certi-
fy the same to the executive council; upon such certification the
executive eouncil is required to order a warrant for one-half the
amount to be delivered to the county, and the county is then to pay
the entire Dbill.

(a) TUnder this section the compensation of special poliee officers
appointed to attend the voting places for the purpose of preserving
order as provided in section 1125 of chapter 3, title 6 of the code,
should be included in and charged to the primary election aceount.
The challengers provided for in section 9 of the act are not entitled
to any compensation.

(b) The compensation of the board of supervisors for such ser-
vices as are re(n‘Lired by the act under consideration should be paid
in the usual way, and not charged to the primary election aceount.

Third. Section 6 fixes the time when the polls open and close,
makes provision for the use of the Australian ballot system, indi-
cates the manner in which the voter shall cast his ballot, how it
shall be counted in case names are written upon his ticket, and in
case a candidate is nominated on more than one ticket, requires
from him a declaration indicating the party under which his name
is to be printed on the official ballot.

Under this section two questions have been raised:

(1) As to whether or not chapter 2 of title 6 covering registra-
tion in certain cities applies to primary elections held under this
act in such cities.

(2) Whether the elector voting at the city primary on February
24, 1908, is bound by his declaration of party affiliation when he

-
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calls for his ballot at the primary election to be held in June this
year.

It will be noted section 1 makes the provisions of chapters 3 and
4, title 6 and chapter 8, title 24 of the code apply, so far as appli-
cable, to all primary elections, but nowhere in the act is anything
said about chapter 2 of title 6 covering registration.

The original primary election law, found in chapter 40, laws of
the thirtieth general assembly, provided for a eomplete scheme of
registration of voters in cities with a population exceeding 3,500.

Chapter 51 under consideration repeals chapter 40, acts of the
thirtieth general assembly, and makes no provision whatever for
registration.

Section 7 of the act under consideration, among other things,
provides:

‘“At the primary election to be held in June this year, any
person shall be entitled to participate therein who is a quali-
fied elector in such precinet at the time of said primary elee-
tion, and when the voter seeks to pass the guard-rail, he shall
indicate the party ballot he desires.”’

It is further provided in the same section, that:

“The voter’s selection shall constitute his declaration of

party affiliation,’’ ete.

I therefore conclude upon the questions raised under section 6 :

(1) That no registration is required prior to the primary to be
held in eities of the first class, and cities acting under a special
charter having a population of over 15,000, on February 24th, and
that no registration is required in such cities after the city election
in March and prior to the primary clection in June of this year.

(2) That the declaration of party affiliation made at the primary
in such cities on the 24th of February this year, will not be binding
upon the voter at the general primary, it being the evident intent
of the legislature to fix the status of the voter as to party for the
first time at the June primary in 1908.

Fourth. Section 7 covers the declaration of party affiliation and
provides a method of preserving a record of such declaration and
for furnishing lists and poll-books to the primary clection.

Under this section the question has been raised as to whether
or not the lists and books used at the primary election in eities re-
ferred to in the last preceding division of this opinion are to be
used at the primary in June. It scems to me to be very clear that
this question should be answered in the negative.
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Fifth. Sections 8 and 9 seem to be entirely clear, at any rate,
no requests of any kind have been made for interpretation or con-
struction of these sections.

Sixth. Section 10 covers nomination papers, affidavits of candi-
dates and affidavits of qualified electors as to the signatures on
nomination papers.

Under this section the following questions have been raised :

(1) Does the provision in the primary law that the candidates
for office in a smaller subdivision than a county need not file nomi-
nation papers, apply to candidates for members of the board of
supervisors in counties that have been divided into supervisor dis-
triets?

(2) If it does apply to such persons, how do they get their
names printed upon the official primary ballot?

(3) When more than one sheet of paper is used and forms one
nomination paper, does the law require a separate affidavit of a
qualified elector to each separate sheet of paper; or may one affida.
vit of a qualified elector cover all of the several sheets of paper
which together form one nomination paper?

(4) 1If the same person should sign more than one nomination
sheet or sheets for the same candidate for the same office, would
such duplicate signature invalidate the nomination paper or papers?

(5) Where several sheets are fastened together and used as a
single nomination paper, must each sheet have the form set out in
setion 10 written or printed at the top?

Answering the above questions in their order:

(1) Candidates for members of the board of supervisors in
counties divided into supervisor districts, and where members of
the board are elected by district, do not need to file nomination
papers.

(2) Candidates for office to be filled by the voters of a subdivi-
sion of a county may have their names printed upon the official
primary ballot by filing with the county auditor at least thirty
days prior to the primary election, the affidavit set out in this sec-
tion.

(3) One affidavit will be sufficient to cover all of the several
sheets used as a single nomination paper, provided, of course, the
person making the affidavit has the required information with re-
spect to the signers.

(4) TIf the same person should sigh more than one nomination
paper for the same candidate for the same office, his name could
be counted but once in aseertaining whether the nomination paper
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contained the requisite number of signers. If by counting the
name but once the nomination paper contained the number of sig-
natures rcquired by law, then the duplication would not in any
manner affect the validity of said nomination papers.

(5) Each sheet of nomination paper, where more than one is
fastened together and used as a single paper, should have printed
at the top the form set out in this section, and signatures upon
sheets without such form at the top cannot legally be counted.

Seventh. Seetion 11 provides for printing and furnishing to can-
didates for public office, the nomination paper blanks covered by
the act under discussion. An opinion has been asked as to whether
or not the secretary of state and the county auditor should furnish
these blanks to candidates in unlimited numbers. It is my opin-
ion that since the legislature fixed the required number of signers
to be procured by each candidate, that these officers cannot legally
furnish to candidates more than a sufficient number of blanks to
contain the signatures required for the particular office. If the
candidate desires to secure a larger number of signers, then he
must furnish his own blanks.

Eighth. Sections 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, and
23 are self-explanatory and need no interpretation.

Ninth. Section 24 provides the method by which nomination
shall be made for any office where the vote at the primary was a tie,
and authorizes the party committee for the county, district or state,
as the case may be, to fill vacancies occurring after the primary
election. Under this section it is only vacancies which occur after
the holding of the primary election that may be filled by the party
committee. Vacancies which exist because no candidate for the
particular office was voted for at the primary, are filled by the
county convention as provided in section 25 of the aet in question.

Tenth. Section 25 provides:

1st. That a ecounty convention of each political party shall be
held in each year in which a general election is to be held.

2d. The convention is to be composed of delegates elected at
the primary election.

34. The number of delegates from each voting precinet is to be
determined by the respective county central committees, and a
statement from such party committee designating the number each
voting preeinet is entitled to, must be filed in the office of the
county auditor at least thirty days before the primary election.
Upon a failure of the committee to so file, the auditor fixes the
number.
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4th. The voter expresses his choice for delegates to the county
convention from his precinet by writing in the names on the blank
lines left for that purpose and making a cross in the square oppo-
site the name, or by pasting on the blank lines uniform white
pasters with the name of the delegate written or printed thereon
and by making a cross opposite cach name,

5th. One member of the county central committee for each party
from each precinet is to be elected in the same manner that the
above delegates are selected, for a term of two years beginning on
the day of and immediately following the adjournment of the
county convention,

6th. Makes provisions for returns by the judges of election
and for certifying the same to the auditor, and requires the auditor
in turn to notify delegates and members of the county central com-
mittee of their election, the time and place of holding the county
convention, and to deliver to the chairmen of the respective central
committees a certified list of the delegates and committeemen
elected.

Tth. Provides the manner in which the county convention shall
be called to order and temporarily organized, and the method of
filling vacancies in precinet delegations, and prohibits the use of
proxies. : '

8th. The county econvention thus required to be held is author-
ized to nominate candidates for every office to be filled by the voters
of the county, when no candidate for such office has for any rea-
son not received a nomination at the preceding primary election.
It is also authorized to nominate candidates for the office of judge
of the distriet court in counties comprising one judicial district of
the state, and to select delegates to the state and district conven-
tions, as well as to elect members of the party central committee
for senatorial and congressional districts.

Inquiry has been made under this section as to whether or not
the county convention would have the right to nominate a person
for a county office who had not been a candidate before the pri-
maries; in other words, the question is if the names of three per-
sons appeared upon the primary ballot for county auditor, and no
one of the three receives the necessary thirty-five per cent, would
the convention have the right to nominate for county auditor some
person other than one of the three voted for at the primary. It
seems to me there can be but one answer to this question. The
county convention is given the power to make nominations for all
county offices for which no nomination was made at the primary.



REPORT OF ATTORNEY-GENERAL 157

This would include not only the offices for which candidates were
voted for at the primary, but also offiees, if there should be any
such, for which no eandidate appeared on the primary ballot; the
evident intent of the legislature being to leave the convention free
to fill such places without limiting it to the persons who were voted
for at the primary.

Eleventh. Sbtction 26 provides for holding district conventions
and Is clear and definite in all its provisions.

Twelfth. Section 27 provides for the holding of a state con-
vention for each political party, fixing the time such convention
shall be held; prohibits the use of proxies and authorizes the con-
vention when organized to make nominations for a state office, when
for any reason no candidate for such office has been nominated at
the preceding primary. It also authorizes the convention to nomi-
nate candidates for the office of judge of the supreme court, and
to elect a state central committee consisting of not less than one
member from each congressional district.

Suggestion has been made that under this section the state eon-
vention is authorized to name the chairman of the state central
committee. The language of the section, however, does not justify
such construction. It will be noted that nothing is said in the see-
tion about the selection of the chairman of the state central com-
mittee. On the contrary, the section provides that the committee
may organize at their pleasure. This language indicates that it
was the intention of the legislature to permit the committee to eom-
plete its organization by the election of a chairman and such other
officers as it deemed necessary to properly carry on its work.

Thirteenth. Sections 28, 29, 30. and 31 are easily understood
and need no interpretation.

Fourteenth. Seection 32 prohibits persons from giving or re-
ceiving compensation for political services and attaches severe
penalties for its violation, the object of the section and the intent
of the legislature being to secure the unbiased expression of the
voter at the primary election.

It is of vital importance to the state that only persons who are
competent and fit should be selected to act as public servants, and
it is the duty of every citizen to assist, in so far as his situation
and condition will permit, in making such selection, and his choice
should be uninfluenced by any other reward than the reward that
comes to all alike from the faithful discharge of public duty. To
this end, the legislature in the adoption of this section makes it
a erime in Towa for any person to perform political service for
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pay. or to accept pay for such service, or to pay, offer or give for
such service in the interest of a candidate for office. '

It was not the intent of the legislature to prevent persons from
accepting pay for performing service for a candidate which is in
no sense political; that is to say, a candidate for office may legally
and properly employ clerks and stenographers to take his dicta-
tion, write his letters, copy his speeches, take clippings from news-
papers, mail his letters, and send out his speeches, clippings and
announcements to persons whose names are furnished by the candi-
date, and perform all other services which come within their legiti-
mate occupation or calling. Ile may legally and properly rent
headquarters, pay for halls in which to make speeches, pay the
printer for putting his speeches in type for distribution, hire livery-
men to drive him from place to place, and pay the railway company
for his transportation. Such services are innocent and the candi-
date, or his friends for him, may properly pay for the same, and
the persons who perform such services may legally and properly
receive pay therefor.

On the other-hand, it would be unlawful to pay a stenographer
or clerk, or any other person, for writing letters to his friends so-
liciting their support for a candidate for office; or to pay for man-
aging a campaign, a person for making speeches, interviewing
voters, soliciting votes, getting voters to the polls, and other like-
services.

It would be unlawful for a newspaper to accept pay for an ad-
vertisement for a candidate urging reasons for his nomination, ete. ;
nor can a newspaper lawfully publish for pay matter disparaging
a candidate. Nor can a candidate, or any one for him, lawfully
cause newspapers containing matter favorable to his candidacy, to
be sent by the publishers to persons who are not regular subsecribers,
and pay for same; and publishers who accept pay for papers so
sent would be subject to prosecution under this section.

The thought running through the whole section seems to be that
the citizen may not make a commodity of his duty to the publie.
To illustrate: John Brown is an expert stenographer and a popu-
lar man in his county and state. A candidate for office says to Mr.
Brown: ‘I want help with my correspondence and I will pay you
$500 for the next two months if you will come to my headquarters
take my dictation, copy my speeches and mail them out fo a list
of names which I will furnish you.”” Mr. Brown accepts the em-
ployment. The transaction is legitimate and proper and not pro-
hibited by the section under discussion. If, however, the candidate
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should say to Mr. Brown: ‘‘You have a wide acquaintance and a
great many influential friends. I am a candidate for office. If
you will come to my headquarters and write letters to your friends
throughout the state urging them to support me, and in other ways
use your personal influence to get votes for me, T will pay you $500
for two months for such work.”” The transaction is illegal and
both the candidate and Brown would be guilty of a violation of sec-
tion 32 of the act in question.

In the first part of the illustration, no duty to the public is
involved in the contract between the candidate and Brown; in the
second, it is Brown’s public duty as a citizen of the state to sup-
port the candidacy of the person most competent and fit for the
position sought, and to give such support without pay or offer of
pay. o :

The section authorizes contracts in good faith for the announce-
ment of a candidacy in the newspapers and for securing the
names of voters required to file preliminary nomination papers, and
the payment of any reasonable compensation for such services. Un-
der this exception or proviso, a candidate could legally and properly
pay for having the announcement of his eandidacy printed in the
newspapers, and he would not be limited to any particular number
of papers, but could legally have such announcement printed in as
many newspapers as he saw fit, and let the same stand as long as
the newspaper cares to carry it, the charge, however, to be limited
to a reasonable sum for the space.

As to the securing of names of voters on preliminary nomination
papers, the act fixes the minimum number of signers, and it is my
opinion that a candidate is not permitted to pay for securing more
than such number of names, with such reasonable number in addi-
tion as may be necessary to cover duplications or other errors. The
act, however, does not prohibit the friends of the candidate from
securing additional names; nor does it prohibit persons from ren-
dering any proper service to a candidate, or in the interest of a
candidate for office, when no pay is received or expected ; and nomi-
nation papers may be circulated and names secured in an unlimited
number but it must be done without compensation.

Fifteenth. Section 33 covering bribery and illegal voting and
fixing the penalty therefor is clear and self-explanatory.

Sizteenth. Section 34 is the repealing section.

Seventeenth. Section 35 makes the provisions of the primary
act, as far as applicable, govern nominations of candidates by politi-
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cal parties in cities of the first class, and ecities acting under special
charter having a population of over fifteen thousand.

Under this section inquiry has been made as to whether or not
posters may be used for candidates for ward aldermen, city pre-
cinet committeemen and delegates to the city convention as pro-
vided in section 26, as to delegates to the ecounty convention; and
as to whether or not it is necessary to put a cross in the square op-
posite the name of such candidate; and as to how a vote should be
counted in case the name of a republican candidate was written
upon a democratic ballot.

In response to these inquiries, it is my opinion, (1st), that posters
may be used; (2d), That a cross must be placed in the square op-
posite the name; and (3d), That the vote for the republican can-
didate on the democratic ticket would be counted as one vote for
the person named as a demo-ratic candidate and would not be
added to the total of the republican ecandidate’s vote on his own
party ticket.

Eighteenth. Chapter 73 applies exelusively to corporations, their
officers, agents, and representatives. Section 1 of the chapter,
among other things, makes it unlawful for the corporation or any
of its officers, agents or representatives acting in behalf of such
corporation, ‘‘to give or contribute any money, property, labor
or thing of value, directly or indirectly, to any member of any po-
litical committee, political party or employee or representative
thereof, or to any candidate for any public office, or eandidate for
nomination to any public office, or to the representative of such
candidate, for campaign expenses or for any political purpose what-
ever, or to any person, partnership, or corporation for the purpose
of influencing or causing such person, partnership, or corporation
to influence any elector of the state to vote for or against any can-
didate for public office or for nomination for public office, or to
any public officer for the purpose of influencing his official action,
but nothing in this act shall be construed to restrain or abridge the
liberty of the press or prohibit the consideration and discussion
therein of candidacies, nominations, public officers or political ques-
tions.”’

Seetion 2 makes it unlawful to solicit money for campaign pur-
poses from corporations.

Section 3 provides immunity from prosecution for giving testi-
mony in relation to the matter covered by the chapter.

Section 4 is a penalty section, and fixes the punishment for vio-
lation of the provisions of the act at imprisonment in the county
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jail for not less than six mounths or more than a year, and by fine
not to exceed $1,000.

The intent of the legislature in the adoption of this chapter was
to make it impossible for the corporation, as such, to exert any im-
proper influence in polities in the state. It can no longer use its
money, its transportation, its property, or the influence of its offi-
cers, agents and representatives in advancing the interests of any
candidate for office, or in opposition to any candidate; nor ean it
use any of these agencies for the purpose of improperly influencing
the official action of any public officer.

There is, however, nothing in the act that in any manner prevents
any of its officers, agents, representatives, or employes from exer-
cising their individual right to support such candidates for office
as they may wish, or from using their personal influence n political
matters. The officer, agent, representative or employee of a corpo-
ration is subject to prosecution under this chapter, only when he
acts for and on behalf of the corporation in respect to the things
which are prohibited in sections 1 and 2.

To illustrate: A conductor on a street railway has the same
right to take part in political campaigns, help his friends who are
candidates, and exercise his influence in exactly the same way that
other citizens may. This same conductor and the company, how-
ever, would be liable to prosecution under this chapter, if at the
request of the corporation through a superior officer, he should
take a lay-off on full pay for ten days for the purpose of using
his influence in soliciting votes for the candidates the corporation
desired to have succeed at the election.

This opinion is necessarily a long one but it should be remem-
bered that the two chapters covered contain a complete plan for
a primary election, and in the very nature of things contain much
that is mere detail. I am confident, however that if the voter will
take the pamphlet containing the law sent out by the secretary of
state, and give an hour each evening for two or three evenings to
a careful reading of the act, he will have no difficulty in under-
standing its every provision.

' Respectfully,
H. W. BYErs,
Attorney-General of Iowa.
January 30, 1908.
Hon. A. B. CuMMINS,

Governor of Iowa.
11
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Boarp or LiBrARY TRUSTEES—APPOINTMENT MAY BE MADE WHEN.
—Where the question of establishing a free public library was
carried at the spring election of 1907, and no board of library
trustees was appointed—1Ield: That the mayor had authority
to appoint said board in the year 1908 the term of office of the
members to begin on July 1, 1908. )

MapaM: I beg to acknowledge receipt of your letter of January
30th in which you request an opinion as to whether or not the
mayor of a eity in which at the spring election of 1907 an affirma-
tive vote was had upon the question, ‘‘Shall a free public library
be established?’’ and no board of library trustees has as yet
been appointed and ratified by the city council, may appoint such
board during the present year.

In response thereto I have to say that it would be entirely legal
and proper for the mayor of such cities to appoint a board of li-
brary trustees as provided in section 728 of the code at this
time, and the term of office of the members of such board would

begin on July 1st this year.
Respectfully submitted,

H. W. ByEgrs,
Attorney-General of Iowa.
January 31, 1908.
Avice S. TYLER,
Secretary Towa Library Commission.

ParpON OrR PARrROLE OoF PRISONER. POWER OF (OVERNOR.—Power
of governor to pardon or parole a prisoner serving a life sen-
tence for murder in the first degree, the legislature having re-
fused to recommend such pardon or parole.

Sir: Some months ago you submitted to me the question of your
power to pardon or parole a prisoner convicted of murder in the
first degree and committed to the penitentiary for life, and re-
quested an opinion as to whether or not you could properly exer-
cise this power and pardon or parole a prisoner even though the
legislature had, upon the matter being presented to it, refused to
recommend such action upon your part. Since that time I have
given the question many hours of thought and investigation, and
nowhere have I been able to find the slightest foundation or en-
couragement for holding that the legislature, by refusing to act
upon an application for pardon when properly submitted to it, or
by unfavorable action, could thus prevent the granting of the par-
don or parole by the governor.
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It will be conceded, I think, by every one who. has given the
subject thought that the chief executive would not be bound to
grant the pardon simply because the legislature recommended it,
and it is diffieult to understand why or upon what authority it ean
be claimed that its action should control in the one case and not in
the other.

In my examination of the authorities touching this question, I
found many cases supporting the contention that the power to par-
don under constitutional provisions similar to ours, can in no man-
ner be controlled by the legislature; but no good purpose will be
served by citing them here.

The question is an important one and I have delayed responding
to your communication until I could fully and abidingly satisfy
myself what my decision ought to be.

I do not overlook the fact that some yecars ago the then attorney-
general passed upon this question and held that the governor was
bound by the action of the legislature. I do not know exactly how
the question came to him, but as I said in the beginning of this
opinion, I have been unable to find any support for that view, and
my conclusion is that when the governor has complied with the
regulations preseribed by the legislature, and that body bhas acted
upon the application, either favorably or adversely, that then it is
the duty of the governor to consider the case upon its merits, giving
such weight to the action of the legislature as the circumstances of
the ecase justify, and no more, and render such decision in the mat-
ter as to him seems just and right.

I return herewith papers in the Weems and other cases,

Respectfully submitted,
H. W. BYERS,
» Attorney-General of Towa.

February 13, 1908.

Hon. A. B. CuMMINS,
Governor of Towa.

Jupee SupReMe COURT. INCREASE IN SALARY. TERM EXTENDED.
How CONSIDERED.
Sir:—I have your comuunication of reeent date in which you
say :
‘The IIon. 8. M. Weaver, judge of the supreme eourt, by
the adoption of the constitutional amendment, his term of
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office was extended from January 1, 1908, to January 1, 1909,
one year. See Joint Resolution No. 1, thirtieth general as-
sembly.

‘‘His honor claims the increase of salary for this extended
year of his term of office as per chapter 12, twenty-ninth gen-
eral assembly.

““Will you please give this department your written opinion

" whether Judge Weaver is entitled to the increase of salary on

the grounds of the extended term of office.”’

In response thereto I submit the following:

Your inquiry involves a construction of article 5, section 9
of the constitution; chapter 12, acts of the twenty-ninth general
assembly; and joint resolution No. 1, acts of the thirtieth general
assembly.

Section 9, article 5 of the constitution provides among other
things that the compensation of the judges of the supreme court
shall not be increased or diminished during the term for which they
shall have been elected.

Section 5 of chapter 12, acts of the twenty-ninth general assem-
bly, which became effective January 1, 1904, provides: ‘‘Each
judge of the supreme court hereafter elected shall receive a salary
of six thousand dollars per year.”’

Section 6 of the same act repeals all acts or parts of acts in con-
flict with the chapter.

Joint resolution No. 1, among other things, provides: ‘‘The terms
of office of the judges of the supreme court, which would otherwise
expire on December 31st in odd numbered years, * * * *
are hereby extended one year, and until their successors are elected
and qualified.”’

Under these several provisions, if it can be said that his Honor
Judge Weaver is still serving upon the term for which he was elected
in 1901, then, under the constitutional provision above quoted, he
would not be entitled to the inecrease in salary provided for by the
twenty-ninth general assembly. But is he thus serving? At the
time of his election in 1901, the term of a judge of the supreme
court was six years; that term expired on the 31st day of December,
1907, and had it not been for the adoption of the joint resolution
above referred to the judge or some one in his stead, would be
serving on a new six year term. The above resolution amending
the constitution, however, provided that the judges whose terms
expired on the 31st day of December, 1907, should serve an ad-
ditional year. This question was submitted to the people and re-
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ceived an affirmative vote. By such vote it is my opinion that Judge
Weaver was elected to serve an additional term of one year as
judge of the supreme court and is therefore entitled to the in-
crease in salary. )
Respectiully submitted,
H. W. Byesgs.
Attorney-General of Iowa.
February 14, 1908.
Hon. B. F. CagrroLL,
Auditor of State.

INTOXICATING 1 1QUORS—CORPORATIONS NOT AUTHORIZED TO SELL AT
ReTATL, There is no provision in the mulet law expressly giv-
ing a corporation the right to sell intoxieating liquor at retail.

GENTLEMEN : I am in receipt of your communication of the 31st
ultimo requesting an opinion as to whether or not a corporation
may legally engage in the business of selling intoxicating liquors
at retail in this state.

There is no express provision in our law relating to this question.
The question, however, is not whether there is any provision in the
mulet law prohibiting a corporation from engaging in the business
of selling liquor at retail, but whether or not there is any provision
in thy mulet law authorizing a corporation as such to engage in
the business of selling intoxicating liquors at retail.

Unless it is authorized expressly or by implication, the privilege
does not exist, for the reason that prohibition is still the law in
Towa, and the sale of liquor under the mulet law becomes lawful
only upon the full compliance of the provisions under said act,
which operate as a bar to the penalties prescribed in the prohibitory
liquor law.

There is not only an absence of express authority to be found
in the mulet law authorizing a corporation to sell intoxicating lig-
uors at retail, but every provision of said act seems to be based
upon the idea that the privilege and responsibility .of selling intoxi-
cating liquors at retail is a personal one. While the term ‘‘per-
son’’ may include eorporations, yet this does not follow where
the act taken as a whole, wherein the term is used, negatives the
idea. The term ‘‘person’’ as used in the mulet law seems to denote
a specific person, and is used as the antecedent of snch personal
pronouns as him and himself.
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The mulet law provides for the signing and the filing of a bond
by the principal. The punishment preseribed may be both fine
and imprisonment. This is true not only for maintaining a liquor
nuisance, but also in contempt proceedings. It is clear that a
corporation of course, could not be imprisoned.

If a corporation may engage in the sale of intoxieating liquors
at retail, the element of personal responsibility would be almost en-
tirely eliminated. To my mind this was not the intent of the legis-
lature, and the sale of intoxicating liquors at retail by a corpora-
tion is not authorized.

Respectfully submitted,
. H. W. ByErs.

February 15, 1908. Attorney-General of Iowa.
To e HonoraBLE Exrcurive CouNoiL

of the State of Iowa.

Long anp SHOrT Haur. AppLiEs To ExprEss CoMPANIES. Section
2126 of the Code Construed.

Sir: I am in receipt of your ecommunication of the 19th instant
in which you say:

““The Railroad Commission of Iowa desires your opinion
upon the following propositions:

““ First. Does section 2126 of the Code, generally alluded to
as the long and short haul clause, apply to chapter 9 of title
10 as amended by chapter 116 of the laws of the thirty-second
general assembly ?

““Second. Do sections 2145 and 2146 of the Code, being the
discriminatory statutes, apply to express companies as pro-
vided by the statutes above named?

““This commission has a hearing upon the subject of express
rates on tomorrow and an early opinion is greatly desired.”’

In response thereto I submit the following:

Sections 2126, 2145, and 2146 of the Code are all found in chap-
ter 7, title 10 of the Code of 1897. The first section of that chapter,
in so far as it affects your inquiry, reads as follows:

““The provisions of this chapter shall apply to the transpor-
tation of passengers and property, and to the receiving, de-
livering, storing and handling of property wholly within this
state, and shall apply to all ralroad corporations, express com-



REPORT OF ATTORNEY-GENERAL 167

panies, * * * and to any common carrier engaged in this
state in the transportation of passengers or property by rail-
road therein * * * and the term ‘transportation’
shall ineclude all instrumentalities of shipment or carriages;
and the term ‘railway corporation’ shall mean all corporations,
companies or individuals owning or operating any railroad in
whole or in part in this state; and the provisions of this chap-
ter shall apply to all persons, firms and companies and to all
associations of persons, whether incorporated or otherwise,
that shall do business as common carriers upon any of the
lines of railway in this state, street railways excepted, the
same as to railroad corporations herein mentioned.”’

Chapter 9 of title 10, which was repealed by chapter 116, laws
of the Thirty-second (teneral Assembly, in so far as material, pro-
vided as follows:

‘¢ All express companies operating and doing business in this
state are hereby declared to be common carriers, and all laws,
so far as applicable, now in foree or hereafter enacted, regulat-
ing the transportation of property by railroad companies, shall
apply with equal force and effect to express companies.’’

Chapter 116, laws of the Thirty-second General Assembly, among
other things, after declaring all express companies to be common
carriers, provides:

““And all laws so far as applicable, now in forece or here-
after enacted, regulating the transportation of property by
railroad companies, shall apply with equal force and effect to
express companies.’’

In these several provisions, we have:

First. An cxpress declaration of the legislature that express
companies operating in the state are common carriers.

Second. That all of the provisions of chapter 7 shall apply to
not only express companies, but to all common carriers.

Third. The declaration that the provisions of chapter 7 shall
apply to all persons, firms, companies or associations of persons,
whether incorporated or otherwise, doing business as common car-
riers, upon any of the lines of railway in the state.

Fourth. The declaration that all laws, so far as applicable, now
in force or hereafter enacted, regulating the transportation of prop-
erty by railroad companies, shall apply with equal force and effect
to express companies.
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In the light of these legislative declarations, it is difficult to ar-
rive at any other conclufion than that it was the intention of
the legislature fo make the so-called long and short haul clause
and the discriminatory sections, in so far as they affect the trans-
portation of property, apply to express companies.

It is therefore my opinion that sections 2126, 2145 and 2146 of
the code, in so far as they involve the transportation of property,
apply to express companies, )

Respectfully submitted,
‘ H. W. Byzrs.
Attorney-General of Iowa.
February 19, 1908.
Hox. W. L. Eaton, Chairman,
Board of Railroad Commissioners.

Tax SALE 18 OF NO VALIDITY AGAINST THE STATE.—It is held that
there is no liability upon the part of the state to pay the taxes
for which the sale was made under the facts stated in the opin-
ion.

GENTLEMEN: I am in receipt of your communieation of the 31st
ultimo advising that about the 23d day of May, 1903, the statc ac-
quired title to the west one-half of lots 15 and 16, Sage’s subdivi.
sion of the town of Mitchellville by condemnation proceedings and
by quit claim deed from the owner, dated April 25, 1903, but not
delivered until May 23; that thereafter and on the 5th day of De-
cember, 1904, the land in question was sold for the taxes of 1903;
and you request an opinion upon the following questions:

““I1st. Is the tax sale specified of any validim against
the state?

¢2d4. Is there any liability on the part of the state to pay
the taxes for which the sale was made, and if there is what
penalty or interest if any, should be paid in addition to the
prinecipal sum?”’

The sale of any land for taxes owned by the state and used for
public purposes shall not affect or prejudice the rights or interests
of the state therein, and no assessment or taxation of such lands,
nor the payment of any such tax by any person, nor the sale or con-
veyance for taxes of any such lands shall in any manner affect the
right or title of the public therein, or confer upon the purchaser or
person who pays such taxes any right or interest in such land.
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I conclude therefore:

1st. That the tax sale specified is of no validity against the
state. Section 1435 of the Code, District of Oakland vs. Hewitt,

105 Iowa, 663,

* 2d. There is no liability on the part of the state to pay the taxes
for which the sale was made under the facts above stated.

It may be conceded that a church or some private corporation ex-
isting for religious or eleemosynary purposes and exempt from gen-
eral taxation is liable to the tax assessed against the property pur-
chased by it where the assessment was made prior to the time of
the purchase and the execution and delivery of the deeds, or prior
to the completion of the condemnation proceedings as the case may
be, even though the levy was not made until afterwards, for our
supreme court has so held—First Congregational Church of Cedar
Rapids vs. Lynn County, 70 Iowa, 396,—and it may be true that
this rule would apply to a school distriet even though collection
could not be made by execution. Distriet of Oakland vs. Hewitt,
supra. '

But a distinction is to be drawn between the liability for taxes
of the state itself, and such institutions as churches, publie libra-
ries, cemeteries, and even political subdivisions of the state, all of
which are exempt from general taxation. See E. and W. Con-
struction Co., vs. Jasper County, 117 Towa, 365-382; Polk County
Savings Bank vs. State of Iowa, 69 Iowa, 24.

Respectfully submitted, .
H. W. Byers.
Attorney-Qeneral of Iowa.

February 20, 1908.

HoNoRrRABLE BoARD OF CONTROL OF STATE INSTITUTIONS.

DISEASED ANIMALS—DESTRUCTION OF AND COMPENSATION THERE-
ForR.—Evidence examined and found to justify the action of
the executive council in refusing to approve a claim for $140.00
for the destruction of diseased animal.

Sir: I have before me your communication of March 4th with
accompanying papers in the matter of the claim of W. (&. Robert-
son for the sum of $140, the alleged value of a certain horse which
was found to be suffering with the disease known as glanders and
condemned and killed.

I have gone carefully over the papers and find that the only
horse reported by the state veterinary surgeon as having been con-
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demned and killed, was killed on or about the 26th day of Decem-
ber, 1907, and attached to the report of the state veterinary sur-
geon, or rather his assistant, is an agreement by the owner to des-
troy the animal at his own expense and a waiver of all claims for
damages.

On the 8th day of March, 1908, and after these papers were
received at this office, a letter was received from J. F. & W. R.
Lacey, attorneys for Mr. Robertson, saying that there were two
horses killed and that the waiver was only as to one. Upon the
receipt of this letter I again examined the files and attached thereto
I found an appraisement dated January 7, 1908, upon which is
noted the fact that a certain bay fllly was found affected with
glanders and destroyed. If this is not the animal covered by the
several certificates or report of the assistant state veterinary sur-
geon, then there is no report whatever from him as to this animal.

Section 2534, Code Supplement, 1907, provides among other
things:

““Whenever in the opinion of the state veterinary surgeon
the public safety demands the destruction of any stock, the
~ same may be destroyed upon the written order of such sur-
geon, with the eonsent of the owner, or upon approval of the
governor, and by virtue of such order such surgeon, his deputy
or assistant, * * * may destroy such diseased stock, and
the owner thereof shall be entitled to receive its actual value
in its condition when condemned,’’ ete.

The section then provides for appraisement and makes it the
duty of the surgeon to at once file with the executive counecil his
written report setting forth the order for the destruction of the
animal, either with the consent of the owner or upon the approval
of the governor, and stating the appraised value of the animal; or
in other words, the amount of the compensation that the owner is
entitled to as shown by the appraisement,

I find among these papers no such report, no order of any kind
for the destruction of the bay filly referred to in the appraisement,
but as stated above, the only report on file is the one covering the
horse which the owner himself agreed to destroy and waived his
claim for damages.
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Under this record the executive council was entirely right in
refusing to approve Mr. Robertson’s claim for $140.
I am returning you herewith the papers in the case.
Respectfully submitted,
H. W. BYERs.

Attorney-General of Iowa.
April 7, 1908.

Hon. A. H. DAVISON,
Secretary Executive Council.

Towa NatioNal, GUARD—CoMPENSATION OF OFFICERS DURING AT-
TENDANCE UPON COURT-MARTIAL PROCEEDINGS.—An officer of
the Jowa National Guard cited to appear before a court-martial
is entitled to pay for the days in attendance upon the trial.

Sig: I have before me at this moment for disposition the ques-
tion of compensation due Col. William T. Chantland of Fort
Dodge, Iowa, as set forth in certain correspondence and papers
delivered to me by your secretary.

If T understand the questions involved, they are (1st) the num-
ber of days for which compensation should be allowed; and (2d)
as to whether the compensation or pay should be that of the rank
of major or colonel.

Briefly stated, the record shows that Col. William T. Chantland
was elected colonel of the 56th Infantry, Iowa National Guard, on
the 28th day of October, 1907. November 30, 1907, commission

issued to Wm. T. Chantland with rank of colonel 56th Infantry to
date from October 28, 1907. Examined November 29, 1907, and

placed on duty as colonel December 20, 1907.

It seems to be conceded that on or about the 30th day of Novem-
ber, 1907, certain charges having been preferred against Colonel
Chantland by Major Parker, the governor ordered the colonel to
appear beforc a court-martial which had already been ordered to
convene on December 10th; that he did appear at that time and
was in attendance upon the court up to and including the 17th
day of December, a period of eight days. In addition to this
service, the colonel claims that he put in five full days in making
preparation for his trial upon the charges preferred by Major
Parker, and he makes claim for thirteen days’ pay as colonel.

The adjutant general, as I understand it, concedes that the col-
onel was in attendance upon the court five days; that he is en-
titled to pay for that period, but that the pay should be of the
rank of major and not colonel,
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I have given the question careful consideration and without
- taking the time necessary to set out in this opinion in detail the
facts and the law upon which I base my conclusion, I am of the
opinion that the questions in dispute should be settled by allowing
Colonel Chantland eight days’ pay of the rank of colonel.
Herewith I return you the files in the case.
Respectfully submitted,
H. W. Byess.
Attorney-General of Iowa.
April 18, 1908.
Hon. Auserr B. CUMMINS,
Governor of ITowa.

Scroo, HousEs—CouNTY SUPERINTENDENT’S Duty IN OPENING
Roaps THERETO.—The Board of Directors are given authority
to procure such roads as may be necessary for proper access
to a schoolhouse, hence when request is made upon the county
superintendent to appoint appraisers by said board it is man-
datory upon the superintendent to act. Held further, that the
duty of the county superintendent to appoint appraisers is
not conditioned upon the approval of the proposed road by
the board of supervisors.

Sik: I submit the following in response to your communieation
of the 16th instant in which you say:

““1, Section 2749 empowers the electors to authorize the
school board to obtain at the expense of the corporation roads
for proper access to its schoolhouses. This section and the one
following also empower them to vote schoolhouse taxes to de-
fray such expenses. Under these provisions, do the electors
have power to authorize a school board to procure a road to a
school site when such site may be reached from other diree-
tions than that of the proposed new highway?”’

2. Section 2815, in providing for the acquiring of road
sites, provides that when the owner of the real estate refuses
or neglects to convey the same, or is unknown, or cannot be
found, either party in interest may request the county super-
intendent to appoint appraisers. When the county superin-
tendent is so requested, (a) is it mandatory upon him to ap-
point the appraisers as requested; (b) may he refuse to do so
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until the proposed road has been approved by the board of
supervisors of the county?”’

In passing upon section 2749 of the code our supreme court in
Bogaard et al. vs. Independent Dist. of Plain View et al., 64 N. W,
page 859, says:

‘““The purpose of the law is to provide means of access by
public highways to the schoolhouses of the state, and not to
leave pupils dependent upon the consent of some landowner
for the opportunity of attending school. This case, as shown
inr the petition, furnishes an apt illustration of the necessity
for such a law. The right to obtain highways at the expense
of the district is not limited to cases where the schoolhouse is
not upon a road, nor to cases where a private right to pupils
to pass is refused.’’

It would seem from this that the board would have the right to
procure a road to a schoolhouse site even though the site might be
reached by roads leading from other directions. That is to say,
the board is given the authority to procure such roads as may be
necessary for proper access to a schoolhouse, and your first ques-
tion should be answered in the affirmative. -

Under Section 2815, T am of the opinion that when in a proper
case request is made to the county superintendent for the appoint-
ment of referees, he should make the appointment without refer-
ence to whether the board of supervisors have approved the pro-

posed road or not.
Respectfully submitted,
H. W. Bysss,
April 19, 1908. Attorney-General of Iowa.
Hon. Joux F. Ricas,
Supt. Public Instruction.

NoMINATION PAPERS—LiAsT DAY May BE LEgALLY FILED.

Sir: In response to your oral request for an opinion as to the
last day upon which nomination papers can legally be filed in your
office for the primary to be held on the 2d day of June, I have to
say that in my opinion the 23d instant is the last day upon which
such filings should be received by you.

‘ Respectfully,
H. W. ByErs.

April 20, 1908. Attorney-General of Iowa.
Hon., W. C. HAYWARD,
Secretary of State.
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Locar Boarps or IeALTH—COMPENSATION—Members of city and
town ecounecils and township trustees are not entitled to
receive compensation while sitting as local boards of health.

Sir: T am in reeeipt of your communication of the 15th instant,
with letter from George S. Tuttle, township elerk of Postville, Towa,
in which you ask for an opinion as to whether or not the ecity
council and board of trustees may draw fees for attending meetings
of the local board of health in addition to the compensation re-
ceived as members of the city council or board of township trus-
tees.

In response thereto I have to say that while the matter inquired
about is not properly within the jurisdiction of this department, I
will out of courtesy to you and Mr. Tuttle say that township
trustees and members of the city council are entitled to the com-
pensation provided by statute for serving as such trustees and
council and to no other; that is to say, there is no provision author-
izing these boards to receive compensation while sitting as local
boards of health.

Very respectfully,
H. W. ByErs.
Attorney-General of Iowa.

April 22, 1908.

Dr. Louis A. THOMAS,

Secretary State Board of Health.

_ CorporaTioNS—May Nor SELL INTOXICATING LIQUORS AT RETAIL.—
It is held that corporations may not engage in the business
of selling intoxicating liquors at retail in this state.

Sig: I am in receipt of your communication of the 20th in-
stant in which you say:

“IJlerewith I am sending you application made by the Co-
operative Company of Sioux City, Iowa, for authority under
the provisions of chapter 71, acts of the thirty-second general
assembly, to issue stock. The executive council has authorized
certificates to be made to said company, after referring the
said application to the attorney-general for his opinion as to
whether the business proposed is business authorized by the
laws of the state to be conducted. Please examine the same
and report in writing at your earliest convenience, as the com-
pany arc anxious for immediate authority.’’
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In response thereto I submit the following:

Section 1607 of the code, in so far as it is material to the in-
quiry here, provides:

‘‘Any number of persons may become incorporated for the
transaction of any lawful business.”’

Section 2382 of the code makes it unlawful for any person,
except a permit holder, by himself, clerk, servant, employe or
agent, to sell or keep for sale in this state, alecohol, ale, wine, beer,
spirituous, vinous and malt liquor.

Section 2447 of the code is as follows:

‘‘Nothing contained in this chapter so far as it relates to the
mulet tax shall be in any way construed to mean that the busi-
ness of the sale of intoxieating liquors is in any way legalized,
nor as a license, nor shall the assessment or payment of any
tax for the sale of liquors as aforesaid protect the wrongdoer
from any penalty now provided by law, except as provided in
the next section.”’

The section referred to is what is known as the bar section,
and provides among other things that when the necessary steps
have been taken to put in operation the go-called mulet law, no
proceeding shall be maintained against any person who has paid
the quarterly assessment of mulet tax, and who has complied with
the several conditions set out in the section. -,

Article 2 of the articles of incorporation of the co:operative
company of Sioux City provides as follows:

‘“The general purpose of said corporation shall be to buy,
sell and deal in beer, wine and liquors for pecuniary profit,
and its object and purpose is to buy, sell and deal in beer, wine
and liquors cither at wholesale or retail, to buy, lease or own,
and maintain suitable buildings and grounds for the purposes
of the company, and to do such other business as may be neces-
sary or incidental to the main purpose and object of this cor-
poration. * * ¥7?

Until within a very short time the applicant was operating un-
der the corporate name of the Co-operative Beer Company. A few
days ago it filed with the sccretary of state an amendment to its
articles of incorporation, the amendment, however. making but a
single change and that in the name, striking out the word ‘‘Beer.”’
We have then a corporation organized for the sole and only pur-
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pose of buying, selling and dealing in intoxicating liquor, and the
questions involved in your inquiry are, (1st) Is the business of
buying and selling intoxicating liquor in Iowa, by persons other
than registered pharmacists, a lawful business; and (2d) if law-
ful because of the so-called mulet statute, does that act, when
considered with the general statute prohibiting the sale of intoxi-
cating liquor, authorize corporations to engage in that business.

It seems to me both questions must be answered in the negative.
It is true that under the mulet law, persons complying with its
provisions and conditions may not be prosecuted for making sales
of liquor, but the same act provides, as stated above in section
2447, that the business of selling intoxicating liquors is in no way
legalized by the adoption of the mulet tax law. If this declara-
tion of the legislature is to be given force and effect, then buying
and selling and dealing in intoxicating liquors in Iowa is not
a lawful business.

I do not overlook the fact that in McKeever vs. Beacon, 101
Towa, 173, in a controversy between the landlord and his tenant
as to the validity of a lease for a building to be used for saloon
purposes, our supreme court in an opinion written by Chief
Justice Kinne held that sales of intoxicating liquor by a person
who complies in all respects with the mulet law are not unlawful
sales, and further that ‘‘The manifest purpose and intent of the
act was to so far legalize the sale of intoxicating liquors as to
remove the penalties for such sale as to those complying with all
of its provisions.”’

There is in my opinion nothing in this decision warranting the
claim that the business of buying and selling intoxicating liquor as
a beverage is a lawful business within the term lawful as used in
section 1607 of the code. All that can be claimed for it is that
sales made under certain restrictions and conditions are lawful to
the extent that the person making them is exempt from the pen-
alties of the general prohibitory statute, and that contracts made
in good faith for the use of premises in which to operate a saloon
under the mulet law may be enforeed.

In any event it is clear that the legislature in the adoption of
the mulet statute never intended that corporations should operate
saloons, or engage in the business of buying and selling intoxicating
liquor under its provisions.
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This question was fully covered by a former opinion of this
department given to the Honorable Executive Council on February
15, 1908.

I herewith return the application.

Respectfully submitted,
H. W. BYERs,

April 23, 1908. . Attorney-General of Iowa.
Hon. A. H. DAvIson,

Secretary Ezecutive Council.

Towa NATIONAL GUARD—QUALIFICATION FOR SERGEANT OF HOS-
PITAL DETACHMENT.—Held: That sergeant of a hospital de-
tachment should be a registered pharmacist.

Sir: I am in receipt of your communication of the 17th in-
stant in which you request an opinion as to whether or not a
sergeant of a hospital detachment should be a registered pharma-
cist. In response thereto I submit the following:

Section 2588 of the code, in so far as it touches the question
you submit, provides:

““No person not a registered pharmacist shall conduct the
business of selling at retail, compounding or dispensing drugs,
medicines or poisons, or chemicals for medicinal use, or com-
pounding or dispensing physicians’ preseriptions as a pharma-
cist, nor allow any one who is not a registered pharmacist to
s0 sell, ecompound or dispense such drugs, medicines, poisons
or chemiecals or physicians’ preseriptions, except such as are
assistants to and under the supervision of one who is a regis-
tered pharmacist and physicians who dispense their own pre-
seriptions only.”’

These provisions, in my opinion, would make it necessary that
a sergeant of a hospital detachment, a part of whose duty it is to
dispense drugs, be a registered pharmacist.

I am returning letter of E. L. Martindale.

Respeoctfully,
H. W. ByERs,

April 24, 1908. Attorney-General of Iowa.

F. J. WL, Surgeon General.

12
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MiNEs—SHOT EXAMINER.-—The shot examiner and not the mine
foreman has the authority to determine the question of safety
of the firing of shot.

Sir: I have before me your letter of the 21st instant in Whlch
you say:

‘‘Inasmuch as there is a dispute between the mine operators
and the miners of this state relative to the powers of a shot
examiner, would you kindly submit to this office an opinion to
cover the following question:

‘“Has the mine foreman of a mine the right to condemn or
prohibit the firing of a shot that the regularly certified shoot
examiner has passed upon as being safe and practical shot to
be fired?’’

In response thereto I submit the following:

Section 2495-h of the supplement to the code provides among
other things as follows:

“‘In all mines, where the coal is blasted from the solid, com-
petent persons shall be employed to examine all shots, before
they are charged. Said examiners to have the power to pro-
hibit the charging and firing of any shot which, in their
judgment, is unsafe.’’

I find no provision anywhere in the statute authorlzmg or em-
powering the mine foreman fo exercise any judgment or diseretion
with reference to the safety of shots; on the other hand, the above
provision lodges with the shot examiner the power to absolutely
control shot firing in so far as the question of safety is involved.

I am therefore of the opinion that when the shot examiner has
determined the question of safety of a particular shot the mine
foreman is without power to condemn or prohibit the firing of
the shot on the ground that it is unsafe.

Respectfully,
H. W. Byers,
Attorney-General of Iowa.

April 30, 1908.

Hoxn. EpwarD SWEENEY,

Mine Inspector, State House.

PriMARY LAW—CONSTRUCTION AND INTERPRETATION As T0 FORM
oF BaLior, FiLing or ArripavitTs, GiviNg oF Notice By THE
AUDITOR, THE MANNER OF MaKING NOMINATIONS AND DUTY OF
Avupitor IN FurNismiNg SAMPLE Banrors.—Held: (1) The
county auditor in all counties having townships which include
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an incorporated town ‘‘or part thereof, together with territory
outside the limits of such town’’ to furnish to the election
board a separate ballot to be voted by the electors residing
outside the limits of such town. (2) Candidates for delegates
to county conventions and precinet committeemen need not
file affidavits. (8) There is no authority for the auditor to
have printed upon the primary ballot the names of candi-
dates for delegates to county conventions or precinet com-
mitteemen. The names of such candidates must be written
or pasted with uniform white pasters on the blank lines up-
on the ballot by the voter while in the booth. (4) The notice
to be published by the auditor should include the names and
addresses of all persons who have filed proper affidavits as
candidates. (H) The ballots for all parties should be of the
same size and contain squares and blank spaces for all offices
to be voted for at the primary. (6) Voters at the primary
may make nominations by writing in the names of the candi-
dates of their choice and placing a cross in the square to the
left thereof. (7) It is the duty of the county auditor to mail
a sample ballot to all candidates for township offices, who have
on file in his office an affidavit.

Sir: Referring to the letter of Mr. Frank Leedham, auditor of
Clinton county, I have to say, that in addition to the question
raised by Mr. Leedham with reference to the nomination of assess-
ors at the approaching primary election scveral other questions
all involving the primary ballot have been raised by other auditors
of the state, and I have thought it advisable to cover all such
points in this opinion.

The questions are:

First. What form of ballot should be used in townships in
which there is an incorporated town, and the nomination of the
assessor is to be made by the electors residing in the township
outside of the incorporated town?

Second. Does the primary law contemplate the filing of affi-
davits with the auditor by candidates for delegates to the county
convention, and precinct committeemen ?

Third. If such affidavits are filed should the names of such
candidates be printed on the official primary ballot?

Fourth. Is it necessary to include in the notice required by
section 1087-a12 of the primary law, the names and addresses of
candidates for offices to be filled by the voters of a subdivision
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of the county, such as township officers, and members of the board
of supervisors in counties where these officers are selected under
the distriet plan? .

Fifth. Should the ballots for all parties be of the same size?

Sixzth. Where no candidate is proposed by the filing of nomi-
nation papers or affidavit with the auditor for some of the offices
for which nominations are to be made at the primary, and the
ballot is prepared with blank spaces as shown in the form of bal-
lot set out in section 1087-al4 of the supplement to the code, may
the voters affiliated with the party whose ballot is so made up write
" in the name of the person of their choice, put a cross in the square
opposite the name so written, and in that manner make nomina-
tions? )

Seventh. Must the county auditor furnish sample ballots to
candidates for township offices?

Considering these questions in the order stated:
First: It is provided by section 565 of the code that:

““‘In each even numbered year, there shall be elected in each
township, a part of which is included within the corporate
limits of any city or town, by the voters of such township re-
siding without the corporate limits of such cify or town, one
assessor, in the same manner as provided by law for the elec-
tion of township assessor.”’

Section 1130 of the 1907 supplement to the code of Towa pro-
vides as follows:

““The board of supervisors shall provide for each precinct
in the eounty, for the purpose of elections, one box, with lock
and key. When any township precinct includes a town or part
thereof, together with territory outside the limits of such town,
the township trustees shall prepare a separate ballot box to
receive the votes for township assessor, which shall be on separ-
ate ballots, and only the ballots of persons living outside of the
limits of such town shall be placed in said ballot box. The
judges of election shall place each ballot in its proper ballot
box. The judges of election shall have the right to administer
an oath to any voter and to examine him under oath as to the
assessor for whom such elector is entitled to vote.”’

Section 1087-a16 of the same supplement, in so far as it is ma-
terial to the question involved here, provides:
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““All necessary cleetion supplies, ineluding poll books as
provided by law, for the general clection, together with a suffi-
cient numbher of official primary ballots of cach party, shall be
furnished for the primary eclection board for each precinct by
the county auditor.”’ .

Section 1087-al, 1907 supplement to the code, provides among
other things, that chapters 3 and 4, title 6, of the code shall ap-
ply so far as applicable to all primary elections the same as gen-
eral elections.

Under these several provisions it is the duty of the auditor in
all counties having townships which include an incorporated town
““or part thereof together with territory outside the limits of such
town’’ {0 have prepared and furnished to the election board a
separate ballot to be voted by the electors residing outside the
limits of such town, and upon which ballot shall be printed the
names of all the candidates who are entitled to have their names
printed on the ballot including those who have filed affidavits for
nomination as assessor if any such have so filed, if not, then the
ballot should contain the necessary blank space for writing in the
name of a candidate for assessor, and separate ballot boxes should
be provided as required by section 1130 quoted above.

Second: Section 1087-a13 of the supplement to the code pro-
vides that:

““The names of candidates of each political party for nomi-
nation for the several offices and blank spaces for delegates to
the county convention and for party committeemen shall be
printed in black ink on separate sheets of paper uniform in
color, quality, texture and size, with the name of the political
party printed at the head of said ballots, which ballots shall
be prepared by the county auditor in the same manner as for
a general election. The names of candidates on all primary
election ballots shall be arranged alphabetically according to
surnames for each office.”’

Section 1087-a25, in so far as it affects this question, provides:

““The requisite number of names of candidates of his choice
for delegates to the county convention to which each precinct
is entitled shall be written, or pasted with uniform white past-
ers, on the blank lines upon the ballot by the voter while in the
booth, or by some one designated by the voter unable to write,
after the ballots are received and before they are deposited,
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and the requisite number of persons from each precinet who
receive the highest number of votes shall be the delegates from
the precinet to the county convention. Onc member of the
county central committee for each political party from each
precinet shall be elected in the same manner in which delegates
are selected.”’

It is evident from these provisions that it was not intended
by the legislature that candidates for delegates to county econven-
tions, and for precinct committeemen, should file affidavits as pro-
vided in section 1087-a10 of the primary law. In fact, this sec-
tion makes it clear that it is only candidates for elective offices
who are required to file such affidavits.

Third: There is no provision in the primary law authorizing
the auditor to have printed upon the primary ballot the names of
candidates for either delegates to county conventions or precinet
committeemen; in fact, the law as above stated specifically pro-
vides that the names of the candidates for such positions must
be ‘‘written, or pasted with uniform white pasters, on the blank
lines upon the ballot by the voter while in the booth, etc.”’

Fourth: The provision with reference to notice is that:

‘“ At least thirty days before any such primary election, the
secretary of state shall transmit to each county auditor a certi-
fied list containing the name and postoffice address of each per-
son for whom a nomination paper has been filed in his office,
in accordance with the provision of section ten of this act and
entitled to be voted for at such primary election by the voters
of such county, together with a designation of the office for
which he is a candidate, and the party from which he seeks a
nomination. Such auditor shall forthwith upon receipt there-
of, publish, under the proper party designation, the title of
each office to be filled, the names and addresess of all persons
for whom proper nomination papers have been duly filed, both
in his own office and in the office of the secretary of state, giv-
ing the name and address of each, the date of the primary, the
hours during which the polls will be open, and that the pri-
mary will be held in the regular polling place in each pre-
cinct. It shall be the duty of the said auditor to publish said
notice once each week for two consecutive weeks prior to the
sald primary election.”’

The use by the legislature in this section of the words ‘‘for
whom proper nomination papers have been duly filed’’ has led to
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some confusion and is interpreted by some of the county auditors
to limit the notice to such candidates only as have filed both nomi-
nation papers and a candidate’s affidavit. I do not think this
was the intention of the legislature. It is just as important that
the voters be informed as to the candidates for township offices
and members of the board of supervisors in counties where they
are elected by districts as it is that they know who the candidates
for the county offices are. The notice to be published by the audi-
tor should therefore, include the names and addresses of all per-
sons who have filed proper affidavits as candidates for township
offices or members of the board of supervisors in counties divided
into supervisor distriets. .

Fifth. Section 1087-al3, above quoted, provides that the bal-
lots shall be made up of ‘‘separate sheets of paper uniform in
color, quality and size.”” To fully meet this provision of the law
my judgment is, that the ballots for all parties should be of the
same size, and that in preparing them the auditor should have
printed on each ballot squares and blank spaces for all offices to be
voted for at the primary for which no nomination papers or affi-
davits have been filed.

Sixth: Section 1087-a6 of the primary act, among other things,
provides, that the Australian ballot system shall be used at the
primary election, and makes certain provisions with reference to
the manner in which votes for persons whose name is written
upon the ballot by the voter shall be counted. Section 1119 of
chapter 3, title 6, of the code, which by the primary act is made
applicable to primary elections provides among other things that
‘‘the voter may also insert in writing in the proper place the
name of any person for whom he desires to vote, making a cross
opposite thereto.”’

These provisions put it beyond doubt that the voters at the
primary may write in the names of the candidates of their choice,
and make nominations in that way. '

Seventh: Section 1087-a15 of the act in question provides
among other things that:

“The county auditor of each county shall, at least fifteen
days preceding the primary election, cause to be printed sam-
ple ballots of each political party and the words ‘sample bal-
lot’ shall be printed near the top of each of such ballots in
large capital letters, and immediately thereafter shall mail one
of such sample ballots to each candidate wha is entitled to have



184 REPORT OF ATTORNEY-GENERAL

his name printed on the official primary ballot of any party in
any precinet in his county to the postoffice address of such
candidate as given in his nomination paper, or affidavit, as the
case may be,’’ ete.
Under this provision it is the duty of the county auditor to
mail a sample copy to all candidates for township offices who

have on file in his office an affidavit.
Respectfully,

H. W. ByErs,
May 6, 1908. Attoney-General of Iowa.
Hon, W. C. HAYWARD,
Secretary of State,

CORPORATIONS—EXCHANGE OF STOCK.—An issue of stock by one
corporation for the-stock of another corporation is illegal.

GenTLEMEN: T beg to acknowledge receipt of your secretary’s
communication of the 4th instant with application of the Farmers
Lumber Company of Manson, Iowa, for authority to issue stock
in exchange for stock in another company, and requesting an opin-
ion as to whether or not such an exchange of stock would be law-
ful.

In response thereto, I have to say, that the same question was
submitted to my predecessor by the present auditor of state on
the 2d day of November, 1905, and in a very extended and well
considered opinion the conclusion was reached that it would be
against public policy to permit one corporation to purchase and own
the stock of another.

General Mullan’s conclusion is in harmony with the great weight
of authority, and even if the applicant lumber company was author-
ized by its articles of incorporation to deal in the stock of other
corporations, which I take it it is not from the statement in the ap-
plication as to the purpose for which the corporation was formed, T
would be inclined to hold that the exchange of stock as proposed in
the application referred to would be without authority in law.

General Mullan’s opinion will be found in the report of the at-
torney general for 1906 on page 292. I am returning you here-

with the application of the lumber company.
Respectfully,

H. W. ByErs,
Attorney-General of Iowa.
May 9, 1908.
To THE HoNORABLE ExicuTrive COUNCIL OF THE STATE OF IowA.
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STATE BANK—THE LEGALITY OF FORM OF AMENDMENT TO ARTICLES,

Sik: Referring again to the proposed amendments to the articles
of incorporation of the Iowa State Bank, and in response to your
request for an pinion as to whether or not the proposed amendments
are in proper form, I have to say that objection might be urged
against that part of the amendment to article three of said articles
of incorporation which authorizes the corporation to act as executor,
administrator, guardian, ete. ‘‘Whenever thereunto authorized by
law.”> The objection, however, I do not think is one that would
justify you under the law in refusing to file the proposed amend-
ments.

Respectfully submitted,
H. W. BYERs,
Attorney-General of Iowa.

May 19, 1908.

W. C. HAYWARD,
Secretary of State.

SaviNgs BANRKS—ForM oF CERTIFICATE—FEE REQUIRED TO BE PAID.
—1In general, changes in artieles of incorporation shall be valid
only when recorded, approved, and published as required in
case of original articles. Savings banks must pay the fee re-
quired by section 1615 of the code. Method of issuing and ex-
changing stock prescribed by section 1641-b of the code sup-
plement.

Sir: I am in receipt of your communication of the 21st instant
with a copy of certificate increasing the capital stock of the Citi-
zens Savings Bank of Washington, Towa, and asking for an opin-
ion:

First. As to whether or not the certificate is in proper form.

Second. As to whether or not the fee required by section 1610
of the 1907 supplement to the code must be paid by this corporation,
and,

Third. As to whether or not this bank can issue $25,000 of the
increased capital stock in exchange for its surplus fund without
proceeding as required by chapter 71 of the acts of the thirty-second
general assembly.

In response thereto I submit the following:

First. Section 1615 of the code authorizes changes in the articles
of incorporation and in substance provides, that such changes shall
be valid only when recorded, approved, and published as required
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in case of original articles, with the exception that amendments may
be signed and acknowledged by such officers of the corporation as
may be designated by the stockholders.

This section is general in its nature and applies to all corporations
seeking to amend and change their articles, exeept cornorations cre-
ated under the several chapters of title 9, and for which some other
or different provision has been made with reference to changing
their articles or increasing their capital stock.

Section 1856 of the code makes special provision for increasing
the capital stock of savings banks, and covers the entire procedure;
and in view of the provisions of this section, I am of the opinion
that your first question must be answered in the affirmative. To
hold otherwise would make it neecessary for this eorporation to pro-
ceed under both section 1615 and section 1856, requiring it to go
- o the expense and trouble of duplicating the record of its action
in inecreasing its capital stoek, and the only difference there would
be after both records had been made up would be that in the one
case the action of the corporation in making the change in its capi-
tal stock would be verified by the affidavit of the chairman and
secretary of the meeting at which the change was made and certi-
fied to by a majority of the board of directors, while in the other,
the instrument showing the action of the corporation would be
signed and acknowledged by the persons designated by the stock-
holders. .

Second. Section 1610 of the 1907 supplement to the code, like
section 1615 is general in its nature, and applies to all corporations
organized and doing business in the State of Towa, and unless there
is some provision in the chapter covering the organization of sav-
ings banks exempting such corporations from the payment of the
fee, the bank in question must pay the fee required by this section.
I am unable to find any such exemption, and therefore answer your
second question in the affirmative.

Third. As to your third question, if this corporation desires to
issue and exchange its stock for anything other than money it must
proceed under section 1641-b of the 1907 supplement to the code.

Respectfully,
H. W. Byers,
Attorney-General of Iowa.
May 22, 1908.
Hon. W. C. HaYWARD,
Secretary of State.
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InsuraNcE CoOMPANY—AMENDMENT TO ARTICLES.—The statement
““a two-thirds vote of the policy-holders cast at the annual
meeting’’ found in article IX, construed and held to mean two-
thirds of the policy-holders voting at such meeting.

Sir: Referring again to the proposed amendments to the articles
of incorporation of the Guaranty Mutual Life Insurance Company,

and the proper construction to be placed upon article IX thereof, I
" have to say, that after a careful examination of the brief furnished

by Mr. A. A. McLaughlin, counsel for the company, I am inclined
to take a different view from that stated to you orally at the time
the question was first before me.

It was my thought then that the language in this article, ‘‘a two-
thirds vote of the policy-holders cast at any annual meeting, ete.,”’
meant two-thirds of all of the policy-holders of the association.

Mr, McLaughlin’s argument on the question, and the authorities
presented by him have forced me to the coneclusion that the language
above quoted means two-thirds of the poliey-holders voting at such
a meeting,

Respectfully,
H. W. BYERS,
Attorney-General of Iowa.
June 11, 1908.
Hown. B. F. Carrori,
Auditor of State.

Powsr or EpucAaTioNAL Boarp oF ExaMiNers To PuBLisH PAMPH-
LETs. Held: That under the provisions of chapter 6, acts of
the thirty-second general assembly, the board of examiners
have authority to determine in the first instance what -pamph-
lets and other printed matter are necessary for use in their
department ; but held that the general authority to pass upon
bills for printing and the reasonable necessity therefor rests
with the executive council, and hence orders by said board for
such printing should be made through the excutive couneil
or have the approval of that body.

S1r: I have before me your communieation in which you say:

“Your official opinton 1s desired upon the following ques-
tions concerning the power of the edueational board of ex-
aminers to publish pamphlets and outlines on edueational sub-
jects relating to their duties under chapter 6, laws of the
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thirty-second general assembly. In whom is authority wested
to determine (a) the necessity for publishing such pamphlets
or outlines; (b) the number of copies to be issuéd, and (e)
the form in which they shall be issued.”’

In response thereto I submit the following:
Section 5 of the act referred to is as follows:

““This act shall be construed as giving legal authority to
the educational board of examiners to obtain all the necessary
printing for the performance of their duties, as required by
law, in the same manner as the printing is provided for state
officers.”’

Under this provision the educational board of examiners in the
first instance have the authority to determine what pamphlets and
other printed matter are necessary for use in their department, as
well as the number and the form in which they shall be issued.
The general authority, however, to pass upon bills for printing,
ete., and the reasonable necessity of the particular book or pamph-
let rests with the executive council, and orders by the educational
board of examiners for such printing should either be made through
the council or have the approval of that body.

Respectfully,
H. W. Byers,
Attorney-General of Iowa.
June 12, 1908.
Hon, Joun F. Riaes,
Superintendent Public Instruction.

[

TAXATION OF TELEGRAPH AND TELEPHONE COMPANIES—MEANING
oF Worp “‘LiNe.”’—Held: That the word ‘‘line’’ as used
in seetion 3, chapter 42, acts of the twenty-eighth general as-
sembly, means the wires and polls over which the telegraph
or telephone company operates its business, but that the same
company need not necessarily own both wires and polls in
order to come within the term ‘‘operating a line in this state.””

GENTLEMEN: I have before me the communication of your sce-
retary asking for an opinion as to the proper meaning of the
word ‘‘line’’ as used in secction 3, chapter 42, aects of the twenty-
eighth general assembly,
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" In response thereto I have to say: That in my opinion the
word ‘‘line’’ as used in this section and chapter means the wires
and poles over which the telegraph or telephone company, as the
case may be, operates its business. It does not follow, however,
that the same company must own both wires and poles in order
to come within the term ‘‘operating a line in this state.”” To il-
lustrate: The Bell Telephone Company might own and operate
a telephone line from Des Moines to Ames, owning both poles and
wires; the Mutual Telephone Company might operate a telephone
line between the same points owning only its wires, and having
them strung on the poles owned by the Bell Telephone Company,
and for the purposes of the section in question the length of the
line of both companies would be exactly the same.

Respectfully,
H. W. BYERS,
Attorney-General of Iowa.
June 13, 1908.
To THE HoNORABLE ExECUTIVE COUNCIL OF THE STATE OF IowaA.

~

ExPENSES OF STATE VETERINARIAN.—Held: That the term ‘‘actual
expenses’’ as used in section 2538 of the 1907 supplement to
the code would cover hotel bills paid by the state veterinary
surgeon while away from his home in the discharge of his
official duties.

GENTLEMEN: Referring to the communication of your secretary
some days ago eontaining a claim made by P. O. Koto, state veteri-
nary surgeon, for expense, and asking for an opinion as to whether
or not under section 2538 of the 1907 supplement to the code the
state veterinary surgeon is entitled to charge for living expenses
while in the city of Des Moines, I have to say, that I have examined
the section referred to and have considered it in connection with
the original section in the code, and am of the opinion that the
term ‘‘actual expenses’’ as used in the section above referred to
would cover hotel bills paid by the state veterinary surgeon while
away from his home in the discharge of his official duties.

‘ Respectfully,
H. W. Byers,
Attorney-General of Iowa.

June 13, 1908.

To taE HoNorABLE ExrcuTivE COUNCIL OF THE STATE OF Iowa.
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StATE BoarD oF CaNvAssers T0 DETERMINE Tie Vore—Held:
That in case of a tie vote between candidates for the office
of state senator it is the duty of the state board of canvassers
to determine by lot the tie vote as between such candidates.

GENTLEMEN: In response to the oral request of your chairman
for an opinion as to whether or not it is the duty of your body
acting as a board of canvassers to determine the tie vote in the
twenty-fifth senatorial district, which resulted in no nomination of
democratic candidate for senator for that district, I submit the
following :

Section 1087-a-22 of the supplement to the code provides among
other things:

““On the second Monday after the June primary election,
the executive council shall meet as a canvassing board, and
open and canvass the abstract returns received from each
county in the state. * * * Such canvass and certificates
shall be final as to all candidates named therein; * * * *
and (the board) shall also forthwith prepare a certificate as
to each office, separately, for which no candidate was nomi-
nated, together with the names of the several candidates for
each of such offices voted for at the primary election and the
number of votes received by each of such candidates and send
such certificates to the chairman of the party central commit-
tee for the state, in case of offices to be filled by the voters of
the entire state, and to the chairman of the party central com-
mittee for a district of the state, if known, in case of offices
to be filled by the voters of any such distriet of the state com-
posed of more than one county, and to the county auditor of
each county in any such district, and to the county auditor
and chairman of the party central committee for the county,
in case any such district is composed of one county.”’

Section 1087-a-24, in so far as it relates to the determination of
tie votes, provides:

“In case of a tie vote resulting in no nomination for any
office, or election of delegates or party committeeman, the tie
shall forthwith be determined by lot by the board of canvassers,
or judges of election, as the case may be.”’

.
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It is my opinion that under these provisions it is clearly the
duty of your board to determine by lot the tie vote as between the
democratic candidates for senator in said distriet.
Respectfully,
H. W. BYERs,
Attorney-General of Iowa.
June 19, 1908.
To taE HoNORABLE ExECUTIVE COUNCIL OF THE STATE OF IowA.

Per Diem or MEMBERS oF THE BoArRD or MEDICAL EXAMINERS.—

"Held: That a member of the board of medical examiners while

en route to and from his home by the nearest practical way to

the place where an examination is held, is engaged in the dis-

charge of his official duties, and is therefore entitled to a per
diem for the time thus necessarily spent.

Sir: I am in receipt of your communication requesting an opin-
ion as to whether the members of the board of medical examiners
are entitled to a per diem for the time necessarily spent en route
to and from their homes to the place where the examination is held.

Section 2583 of the code supplement of 1907 provides in part
that ‘‘each member of the board of examiners shall receive out of
the fund created by the payment of fees by applicants for exami-
nation or certificates, the sum of eight dollars for each day and nec-
essary traveling expenses for the time he is actually engaged in
the discharge of his duties as a member of the board.”’

It is my opinion that a member of the board while en route to
and from his home by the nearest practical route to the place where
the examination’is held, is enaged in the discharge of his official
duties and he is therefore entitled to a per diem for the time thus
neeessarily spent.

Respectfully,
H. W. ByEegrs,
Attorney-General of Iowa.
July 8, 1908.
Hox. A. B. CuMMINS,
Governor of Iowa.
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Per DieM oF RecENTs or StaTe UnNiversities.—Held: That re-
gents and trustees of the state university while traveling to
and from their homes to the state university by the nearest
practical route for the purpose of holding official meetings, are
engaged in the performance of official duties, and are there-
fore entitled to a per diem for the time thus necessarily spent.

Sir: I am in receipt of your communication of the 12th ultimo
requesting to be advised as to whether or not regents of the state
university are entitled to per diem for only the time actually spent
in board and committee meetings, or whether they are entitled to

a per diem for the time necessarily spent enroute to and from their

homes to the state university for the purpose of discharging their

official duties as regents of the university.

Section 2617 of the code provides:

““Regents and trustees shall be allowed four dollars for cach
day actually and necessarily engaged in the performance of
official duties, not exceeding thirty days in any one year, and
mileage at the same rate as is allowed members of the gencral
assembly. The limitation of thirty days shall not apply to
building committees, which shall not consist of more than three
members, but such committees shall not charge for or receive
compensation for more than sixty days in any one year.”’

It is my opinion that regents and trustees of the university while
traveling to and from their homes to the state university by the
nearest practical route for the purpose of holding official meetings
are engaged in the performance of official duties, and are therefore
entitled to a per diem for the time thus neecessarily spent.

Respectfully,
H. W. BYErs,
Attorney-General of Towa.
July 8, 1908.
Hon. B. F. CARrOLL,
Auditor of State.

SoLpiers’ HoME AT MARSHALLTOWN—CONDITIONS OF ADMISSION.—
Held: That the previous interpretation placed upon chapter
20, title X1I of the code, relating to the admission of soldiers
to the Soldiers’ Home at Marshalltown, should still prevail and
that the home should continue to receive all dependent sol-
diers honorably discharged from the army of the United States
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who served in Towa regiments or batteries, or were accredited
to the state of Iowa, or who have been residents of this state
for three years next preceding the date of application.

GENTLEMEN: I am in receipt of your communication of the
30th ultimo advising that it has been the custom to receive as mem-
bers in the Soldiers’ Home at Marshalltown, Towa, dependent sol-
diers who have been honorably discharged from the army of the
United States, regardless of the time of service; that the report of
the commandant shows that there have been received into the home
soldiers of the Civil, $panish-American, Mexican and Indian wars,
and you ask for an opinion as to whether or.not the practice of
thus receiving all dependent soldiers honorably discharged from
the army of the United States, is legal and should be continued,
or whether admission should be limited to soldiers who served in the
civil war,

It is my opinion that in view of the interpretation which has
been heretofore placed upon chapter 20, title XII of the code, re-
lating to the admission of soldiers to the said home at Marshall-
town, that said act should not now recceeive a narrow construection
and be interpreted so as to limit admission to soldiers who served
in the civil war, but that the previous interpretation placed upon
said act should still prevail and the home should continue to re-
ceive all dependent soldicrs honorably discharged from the army
of the United States who served in Towa regiments or batteries or
were aceredited to the state of Towa, or who have been residents of
this state for three years next preceeding the date of application.

Respeetfully,
H. W. RvERsS,
Attorney-General of Iowa.
July 22, 1908.
HoxorABLE Boarp oF CONTROL.

StaTE Boarp or CanvassErs—TIiME 1IN Witen Canvass MuST BE
MapE anp Resvnr Decparep—Ileld: That is was the duty
of the executive council sitting as a board of canvassers to eom-
pel the canvass and declare the result of the primary election
in the seventh coneressional district not later than the last
day upon which a congressional canvass could be held under
the primary law in such district, and at which convention a
nomination for congress could legally be made if none had
13
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been made at the preceding primary. As to whether the ac-
tion of the state board of canvassers would be legal in the
event that said board failed to make the canvass and declare
the results within the time specified? Quaere.

Sir: I am in receipt of your communication of the 20th instant
in which you say:

““S. F. Prouty, a candidate at the recent primary for repre-
sentative in congress from the seventh congressional distriet,
has filed with the executive counecil a written demand that the
council canvass the returns and declare the result as to said
office prior to the time fixed in the law for holding the congres-
sional convention, .

‘‘The question upon which the ecouncil desires your opinion
is as follows: Is it the duty of the council to make the canvass
and declare the result prior to the time mentioned, it further
appearing that the board of supervisors of Dallas county has
made no returns of said primary election to the secretary of
state or to the executive council?”’

Section 1087-a-4 of the supplement to the code among other
things provides: That the primary election shall be held on the
first Tuesday after the first Monday in June in the year 1908, and
biennially thereafter. This year the day fixed fell on the 2d day
of June.

Section 1087-a-12, in so far as it is material to your inquiry, re-
quires the secretary of state to transmit to each county auditor at
least thirty days before the day for holding the primary election,
a certified list containing the name and postoffice address of each
person for whom a nomination paper has been filed in his office.

The same section requires the auditor to forthwith, upon receipt
of such list, publish the same giving the date of the primary, the
hours during which the polls will be open, and designating the
polling place. Tt is required that this notice or list shall be pub-
lished once a week for two consecutive weeks prior to the primary
election.

Section 1087-a-13 makes provision for printing the official bal-
lot, and makes it the duty of the county auditor to prepare the
same in the same manner as for general election.

Section 1087-a-15, in so far as it is material now, requires the
auditor to, at least fifteen days preceding the primary election, pre-
pare, have printed and distribute to the candidates sample bal-

lots.
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Section 1087-a-16 in substance makes it the duty of the ecounty
auditor to procure and furnish to the election officers all of the
necessary supplies for holding the primary, including poll books,

Up to this point all of the several steps required to be taken by
the provisions referred to must be taken, or in other words, the
duties enjoined upon the several officers must be performd prior to
the day fixed for holding the primary election.

Seetion 1087-a-19 makes it the duty of the board of supervisors
to meet on the first Tuesday following the primary election, and
canvass the returns from cach voting precinet, to make abstracts of
their returns to sign and certify thereto and file the same with the
county auditor. It also makes it the duty of the board to prepare
and certify a list of the eandidates nominated separately, and de-
liver a copy of the same to the chairman of each county ecentral
committee, and to prepare, certify and deliver to such chairman a
list of the offices to be filled for which no candidate of his party was
nominated,

Section 1087-a-20 among other things, requires the county board
of supervisors to make a separate abstract of the canvass as to
United States senator, electors of the president and vice-president
of the United States, all state officers, representative in congress,
.and senators and representatives in the general assembly.

Section 1087-a-22 provides in substance, that the executive coun-
cil shall meet as a canvassing board on the second Monday after
the June primary election, and shall open and canvass the abstract
returns received from each county in the state.

It further provides that if returns are not received from all the
counties the secretary of state shall immediately send a messenger
after the missing returns, and the board is authorized to adjourn
from day to day until they are received.

The board is required to make an abstract of its canvass, and
sign and certify thereto. It is then provided that such canvass and
certificates shall be final as to all candidates named therein, and
that the candidates for each political party for each office having
received the highest number of votes in the state or distriet, as the
case may be, provided he received not less than thirty-five per cen-
tum of all the votes cast by the party for the office, shall be the
nominee of his party, and entitled to have his name go on the offi-
cial ballot at the general clection without other certificate.

The board is also required to prepare and certify a list of the
candidates of each party so nominated separately, and deliver to
the chairman of each party central committee for the state a copy
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of such list, and to forthwith prepare a certificate as to each office,
separately, for which no eandidate was nominated, together with
the names of the several candidates for cach of such offices voted
for at the primary election and the number of votes received by
each candidate and send such certificates to the chairmen of the
several party committees in case of offices to be filled by the voters
of the entire state, and to the chairman of the party central com-
mittee for a district of the state, if known, in case of offices to be
filled by the voters of such district of the state composed of more
than one county.

Scction 1087-a-23 provides for filing with the secretary of state
the original abstract returns when the canvass is completed, and
also provides for certifying vacancy nominations.

Section 1087-a-26 provides as follows:

“In any senatorial, judieial, or congressional district com-
posed of more than one county, in any year in which a senator
in the general assembly, a judge of the district ecourt, or a re-
presentative in' congress of the United States is to be elected,
a senatorial or congressional convention may be held, and a
judicial convention shall be held by each political party parti-
cipating in the primary election of that year. Not less than
ten days and not more than sixty days before the day fixed
for holding the county convention a call for such senatorial,
judicial and congressional eonvention to be held shall be issued
by the party central committee for any such district and pub-
lished in at least one newspaper of general circulation of each
county composing any such distriet and which call shall state
among other things the number of delegates each county of
the distriet shall be entitled to and the time and place of hold-
ing the convention. Any such call shall be signed by the chair-
man of the party central committee for any such district,
and be filed by him with the county auditor not less than five
days before the county convention and the county auditor shall
attach a true copy thereof to the certified list of delegates re-
quired to be delivered by him to the chairman of the respective
county central committees. In case no nomiantion was made
in the primary clection for the office of senator in the general
assembly in any district composed of more than one county, or
for the office of representative in congress of the United States,
as shown by the certificate issued by the state board of can-
vassers provided for in this act, then in any such district the
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chairman of the party central committee therefor shall forth-
with issue such ecall for a convention in such district and de-
Liver the same to the county auditor of each county in the dis-
trict and in such case said call neced not be published. No
such distriet convention shall be held earlier than the first
Thursday or later than the fifth Thursday following the coun-
ty convention. The convention when organized shall make
nominations of candidates for the party for any such distriet
office when no candidate for such office has been nominated at
the preceding primary election as shown by the canvass of the
votes provided for in section twenty-two hereof. The organiza-
tion of and procedure in any such district convention shall be
the same as in the state convention. Such district conventions
may adopt party platforms and transact such other business
as may properly be brought before them.”’

The question is, is there anything in the provisions last above
referred to from which it can be said that the time is fixed in which
the executive council is required to canvass the returns of the pri-
mary election and declare the result?

It will be noted that the econgressional convention is only author-
ized to nominate a candidate for representative in congress when
no nomination was made at the primary election, and the warrant
or authority upon which such nomination may be made by the con-
gressional convention is the certificate from the state canvassing
board setting forth the fact that no nomination for representative
in congress was made at the primary election ; and the time in which
such district convention may be held is limited to a date not earlier
than the first Thursday or later than the fifth Thursday following
the ecounty convention.

It is contended on the one hand that since the primary act author-
izes the executive council, while sitting as a canvassing board, to
adjourn from day to day until all of the returns are received, the
time in which they must complete their canvass is indefinite, and
that the adjournment from day to day may continue at least until
the last day upon which the secretary of state must make up and
certify out the ballot, which under the act is fifteen days before the
general election.

On the other hand, it is urged that the board must ecomplete its
canvass and certify the result not later than the last day upon
which a legal congressional convention can be held, and the nomina-
tion of a candidate for congress made.
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I am inclined to agree with the latter view. I confess, however,
that the question is not entirely free from doubt, and regret that
so important a question must be determined without time enough
to give to it that deliberate -and careful consideration it deserves.
I have, however, made an carnest effort to reach a right conclusion
having in'mind the great importance of the interests involved.

The legislature in the passage of the primary law intended to
furnish an orderly system or method of making nominations and
making up an official ballot. To make the system workable it was
necessary to begin with the precinet and move up step by step to
the final making up of the ballot by the seeretary of state, and to
enjoin upon numerous public officers certain duties with reference
to each step in the system. If the county auditor failed to perform
the duties enjoined upon him in the preparation of the ballot pre-
ceding the date of the primary, no primary could be held; in other
words, the faithful performance of the duties enjoined upon each
succeeding officer, board, or convention depends upon the diligent
and faithful performance of the duties enjoined upon the preced-
ing officer, board, or convention, and unless these duties are per-
formed or steps taken, at least by the time the next officer, board, or
convention is required to act, confusion results and the whole sys-
tem fails.

It may be true, as claimed by counsel, that the provisions of the
act under discussion fixing the time in which certain duties are to
be performed are not mandatory in the sense that the exaet min-
ute, hour, or day is fixed in which action must be taken, but they
are mandatory in the sense that the duty must be performed in the
manner required, and in time to save the rights and privileges of
all parties interested, and to make the system workable in all its
parts.

Under the system for nomination provided by the act under dis-
cussion a successful candidate at the primary election acquires
a two-fold right or privilege, if I may put it that way:

First. The right to all the time the legislature intended to give
him in which to present to the voters his claims for election to the
office for which he has been nominated, and,

Second. The right to have his name go on the official election
ballot.

The theory advanced by the able counsel that the state board of
canvassers would have the right to delay its canvass and the dec-
laration of the result thereof until fifteen days before election



REPORT OF ATTORNEY-GENERAL 199

would deprive the suceessful candidate of the first right suggested
and make barren the second.

The very purpose of the law making body in fixing the date of
the primary several months before the election was to make it not
only possible for the successful candidate to properly present his
claim, but for the people to have time and opportunity to inform
themselves as to the fitness of the candidates; and when the legis-
lature provided that distriet conventions should not be held earlier
than the first Thursday or later than the fifth Thursday following
the county convention, it was undoubtedly the thought of that body
that ample time was being given the board of state canvassers to
fully perform every duty enjoined upon it with reference to the
canvass of the returns, and certifying or declaring the result, and
it was the evident intention of the legislature in the adoption of
this provision to require the executive council, sitting as a ecan-
vassing board, to complete its ecanvass, declare and certify the re-
sult at least by the fifth Thursday following the county conven-
tion. '

Having reached this conclusion the further question is suggested
by the situation confronting the council as to whether or not the
failure of the board of supervisors of Dallas county to certify up
the returns of that county will operate to extend the time in which
the council must complete its eanvass and declare the results.

It is earnestly urged on one side that the council is bound to de-
lay its eanvass until returns are received from every eounty in the
state. If this be true then a situation might arise, and such a sit-
uation may now exist with reference to the Dallas county returns,
that would make it impossible for the executive council to canvass
the returns of the June primary and declare the result before the
November election, thus not only depriving the successful ecandidate
for congress in the seventh distriet of his right to make a campaign,
and to have his name on the official election ballot, but in addition
depriving every candidate for the other state offices of the same
right, and in effect nullifying the whole primary election.

The reason given for this startling proposition is that to canvass
the returns and declare the result without the returns from Dallas
county would disfranchise several thousand voters in that county,
but it seems to me a complete answer to this argument is found in
the fact that to follow it to a logical conelusion would make it pos-
sible for the action of a canvassing board in a single county to dis-
franchise the voters in all the counties of the state, and nullify
the entire primary election.
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This may be the law of some jurisdictions, but it has never been
so held in this state and I think T am safe in the belief that it never
will be.

Assuming therefore, that your body has performed its full duty
with reference to securing the returns from Dallas county, it is
my opinion that it is the duty of your board to complete the can-
vass and declare the result of the primary election in the seventh
congressional district not later than the last day upon which a
congressional convention can be held under the primary law in
such district, and at which convention a nomination for congress
can legally be made if none has been made at the preceding pri-
mary. I do not, however, wish to be understood as passing upon
the legal effect of your boards failure to act by the time stated. I
am simply declaring what I firmly believe to be the correct inter-
pretation of the primary act with respect to the time within which
it is made the duty of your board to canvass the returns and de-
clare the result, and while I have before me no official information
as to just why the returns from Dallas county are delayed, nor
as to just who is responsible for such delay, at the risk of commit-
. ting an impropriety I venture the suggestion that it is the duty of
all parties interested to make an earnest and honest effort to have
the returns from that county filed with the executive council before
the expiration of the time in which it is required to complete its
work in order that it may perform the duties enjoined upon it by
the law of the state, thus protectng the rights of all of the inter-
ested candidates as well as giving force and effect to the expressed
will of all the people at the primary election.

Respecttully,
H. W. Bygrs,
Attorney-General of Iowa.
July 22, 1908.
GoverNOor A. B. CuMMINs,
" Chairman Ezecutive Council.

DraiNage Dircax MarTeErs—PAYMENT oF Cost—lHeld: That
where a drainage diteh petition was withdrawn the costs al-
ready incurred should be paid and a new petition and new
bond filed before another commissioner is appointed.

Sir: In response to your verbal request for an opinion as to

whether or not in the drainage matter referred to you by F. G.

Dunahugh, auditor of Story county, Iowa, and in which the
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countics of Story and Marshall are both interested, and about
which this department has already had some correspondence with
Mr. Dunahugh, T have to say, that it is my opinion that the costs
~lready made should be paid up, a new petition and new bond filed
before another commissioner is appointed.

I return you hercwith enclosures.

Respectfully,
. W. BYERS,
Attorney-General of Iowa.

July 23, 1908.

Hown. B. F. CArroLL,
Auditor of State.

Vacancy IN Orrice oF SUPREME COURT—METHOD OF MAKING
NominartioNn 10 Frun, Samp Vacancy.—Held: That under the
general statute ecovering elections and the primary act of the
thirty-second general assembly, that it is the duty of the party
committees of the several political parties of this state to call
a state convention to make a nomination to fill the vacancy in
the office of judges of the superme court, and that the several
county conventions in the state should be composed of the
delegates selected at the recent primary election.

Sir: I have before me your communication of the 16th instant
in which you say:

““Hon, Chas. A. Bishop one of the justices of the supreme
court of Towa died on the 9th inst. Will you kindly give me
your opinion upon the following questions: -

““First. Is the vacancy thus caused one which should be
filled by the voters at the general election in November, 1908,
and should I include this office in the proclamation for such
election.”’

““Second. If you answer the above question in the affirma-
tive, what is the procedure for political parties in making and
certifying nominations, and how can such nominations as well
as those made by petition, be lawfully placed upon the official
ballot 2’

In response thereto I submit the following:
The constitution provides for filling judicial offices by election,
and that,
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‘“When any office shall, from any cause, become vacant, and
no method is provided by the constitution and laws for filling
such vacancy, the governor shall have power to fill such va-
cancy, by granting a commission, which shall expire at the
end of the next session of the general assembly, or at the next
election by the people.’”” Section 10, article 4.

““In all ecases of elections to fill vacancies in office oceurring
before the expiration of a full term, the person so elected shall
hold for the residue of the unexpired term; and all persons
appointed to fill vacancies in office, shall hold until the next
general election, and until their successors are elected and qual-
ified.”” Section 6, article 11.

““The judges of the supreme court shall be elected by the
qualified elcctors of the state, * * *° Section 3, article 5.

It will thus be seen that in this state the judiciary are elected.
The exception made to meet possible contingencies and necessities
is by appointment to fill vacancies, and such appointments are
expressly limited by the above provisions and must expire at the
next general election, thus indicating clearly that it was the in-
tention to make the election of judges of our courts the rule, and
appointment the exception.

The same intention is apparent when the statute covering the
filling of vacancies of this character is considered.

Section 1272 of the supplement to the ecode among other things
provides, that vacaneies in the offices of judges of the courts of
record shall be filled by the governor.

Section 1276 of the code, in so far as it has important bearing
upon the question here, is as follows:

‘“ An officer filling a vacancy in an office which is filled by
election of the people shall continue to hold until the next
regular election at which such vacaney can be filled, and until
a suceessor is elected and qualified.”’

Thus carrying into the statute and giving additional force and
effect to the rule or principle established by the constitution, that
judges of our courts are to hold their commissions from the peo-
ple, and that in contingencies arising from the certainty of death,
and the uncertainty of resignation, appointments are to be made
to continue only until the next convenient opportunity the people
have to fill the vacancy under_our system or method of selecting
such officers. . -
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It is claimed that the language in section 1276, ‘‘the next regu-
lar election at which such vacancy can be filled,”’ means the elee-
tion held at the proper time for filling the next regular term of
the particular office vaeant.

There is support for this contention in the decisions of several
courts of our sister states. In one of them with constitutional pro-
visions identical with ours, the court holds: That the terms ‘‘next
general election’’ and ‘‘next regular election’’ as used in the con-
stitution and statute means the next election at which the patticu-
lar office would be filled in the usual and ordinary way.

Such a construction, it seems to me, is contrary not only to the
plain language of our statute, but to the constitutional provisions
hereinbefore quoted ; at any rate, our supreme court has put an end
to the controversy by its decision in Dyer vs. Bagley, 54 Towa, 487,
and under the rule announced in that case the vacancy caused by
the death of the Hon. Charles A. Bishop is one which should be
filled at the general election in November, 1908, and should be so
stated in your proclamation for such election.

T have had more difficulty with your second question. So far
as T have been able to find it is the first time in the history of the
state that just such a problem has been presented for solution.

Until the adoption of the primary law there was no legal and
orderly system of making nominations for public offices in this
state. It was simply provided that political parties which ‘‘at
the general election next preceding polled at least two per cent of
the entire vote cast in the state’’ was entitled to make one nomina-
tion of a candidate for any state, district, or muniecipal office. The
method of making the nomination whether by primary, caucus, or
convention, was left entirely to the party organizations. The usual
method was the precinct caucus at which delegates were selected to
the county convention, and in turn the county convention selected.
delegates to the state convention at which nominations were made
for all state offices, and the secretary of state in making up the
official ballot for state offices was guided by the certificate of the
presiding officers of such convention.

The thirty-second general assembly, in the passage of the pri-
mary act, undertook to furnish a complete system under which
the eandidates of all political parties for all offices which under
the law are to be filled by direct vote of the voters of the state,
except judges of the supreme, distriet, and superior courts, should
be nominated at a primary election; and there can be no doubt
that as to all of the. offices which fall within its provisions the sys-
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tem thus provided supersedes and takes the place of all preexist-
ing methods of making nominations, so that if the nomination of
judges of the supreme court is in any sense covered by the general
provisions of the primary law, then at this time the nomination to
fill the vacaney in question could only be made by petition as pro-
vided in section 1100 of the code, hence the question is: Does the
primary act furnish a complete method or system under which
nominations for judges of the supreme, district, and superior
courts are to be controlled and made?

The question is an important one, not only because it involves
one of the most important positions in all the list of state offices,
but because there is a vital governmental prineciple at stake.

If it is true, as some contend, that the selection of candidates
for supreme, district and superior judges is in no manner con-
trolled by the provisions of the primary law, then the law in that
respect is defective and should be amended. A careful considera-
tion of the act, however, shows that this contention is not sound.
‘While it is true that judges are not nominated by a direct pri-
mary vote, the act does provide that all the county conventions
shall be made up of delegates selected at the primary election by
the direct vote of the voters of each precinet; fixes the time at
which judicial and state conventions shall be held, and provides
that these conventions shall be composed of delegates named at the
several county conventions. ‘

It is true that these several provisions, as well as the provisions
authorizing the party committee to fill vacancies occurring after
the primary, apply only to offices the terms of which expire in Jan-
uary following the primary election, but they all indicate the gen-
eral purpose of the law making body to establish a legal primary
election at which delegates to all county conventions at least shall
be selected by direct vote of the people.

The delegates so sclected to the county conventions are, in my
judgment, quasi public officers, and sinee the statute does not fix
their term of office they would hold until their sueccessors are
elected, which would be at the sueccceding primary election.

For these reasons, and many others that might be urged, T am in-
clined to hold that under the general statute covering elections,
and the primary act of the thirty-sccond general assembly, the
party central committees of the several political parties in this
state have the power, and it is their duty, to call a state conven-
tion to make a nomination for the officc made vacant by the death
of Hon. Charles A, Bishop, and that the several county conven-



REPORT OF ATTORNEY-GENERAL 205

tions in the state be composed of the delegates selected at the re-
cent primary election.

I do not, however, wish to be understood as holding that a
nomination made by a convention made up under the old caucus
system would be illegal or invalid, but simply suggest that the
method pointed out above would be more in harmony with the
spirit and purpose of the primary law.

Respectfully,
H. W. ByERs,
Attorney-General of Iowa.
July 25, 1908.
Hown, Arserr B. CuMMINS,
Governor of Towa.

COLLATERAL INHERITANCE TAX—PAYMENT BY THE STATE OF COSTS
AND INTEREST IN CASE oF REFUND.—In an action brought for
a refund of collateral inheritance tax which has been errone-
ously paid into the state treasury the court is authorized to
tax the costs against either party to the suit. Held, however,
that there is no provision in the statute authorizing the state

of Towa to pay interest upon judgments of this nature.
GENTLEMEN: I am in receipt of your communication of the
29th ultimo enclosing papers in the case of B. F. Clarke, trustee,
vs. W. W. Morrow, treasurer of state. The case was brought by
the said trustee to recover a sum of money which was paid to the
treasurer of state as collateral inheritance tax, but which in fact
was in excess of the correct amount due the treasurer of state. The
said Clarke as trustee recovered a judgment against the treasurer
of state in the sum of $417.05, together with the costs of the action
amounting to $23.50. The said Clarke as trustee now demands that
the state of Towa pay the amount of judgment recovered and costs
of suit, together with interest from the date of the rendition of said
judgment at six per cent. You ask for an opinion as to whether

the state is required to pay costs and interest in said action.

Section 1475-a code supplement provides:

‘““That when a court of competent jurisdietion has or may
hereafter determine that property, upon whiech a collateral in-
heritance tax has been paid, is not subjeet to or liable for the
payment of stieh tax, so much of such tax which has heen over-
paid to the treasurer of state, shall be returned or refunded
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to the executor or administrator of such estate, or to those en-
titled thereto, when a certified copy of the record of such court
showing the fact of non-liability of such property to the pay-
ment of such tax has been filed with the exccutive council of
the state, the executive council shall issue an order to the audi-
tor of state directing him to issue a warrant upon the treas-
urer of state to refund such tax.”

There is nothing therein tontained authorizing the executive
council or any state officer to issue a warrant upon the treasurer
of state to pay interest on the judgment recovered against the
treasurer of state for a refund of tax paid in excess of the correct
amount due, and I think I am safe in saying that there is no
provision in the statute authorizing the state of Iowa to pay inter-
est upon a judgment of this nature.

As to the question of costs, however, I believe that whenever it
is necessary for the state to bring an action to enforee collection of
the inheritance tax, and the state succeeds in obtaining a judgment
in any sum, the costs should be taxed to the property and the de-
fendants in said suit; but when the state is a party defendant in
an action brought by an executor or administrator to recover a
sum of money which the state has collected in excess of the correct
amount of tax due upon property subject to tax, it is within the
power of the district court to assess the costs to the state.

Rule 9 of the rules and regulation relating to the assessments
and collection of the collateral inheritance tax provides that in
all cases where the property is found to be liable to taxation under
the inheritance tax law, all costs of the proceedings had for the
assessment of such tax shall be chargeable to such property, but to
discharge the lien upon such property all costs as well as the taxes
must be paid. In all other cases the costs are to be paid as ordered
by the court.

The last statement of said rule would, in my opinion, authorize
the court to tax the costs, in an action brought for a refund of
the tax, against either party to said suit, the court presumably be-
inging governed by equitable considerations in such taxation.

My conclusions are, therefore, that the state should pay the
costs of this suit, but is not authorized to pay interest on the judg-

ment. Respectfully,
H. W. ByErgs,
July 25, 1908. Attorney-General of Iowa.

Hon. ExecuTive CounciL or Towa.
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Re-WEIGniNg CoAL—AMounTt WHIcH May BE CHARGED.—Held:
That chapter 113, acts of the thirty-second general assembly,
limits the amount that may be charged by railroad companies
operating within this state for weighing coal, and that said
act applies to both interstate and intrastate shipments.

GENTLEMEN: I am returning you the papers in Edmonds-Free-
man Company vs. Illinois Central Railroad Company, covering the

question of the railroad company’s right to charge for re-weighing
coal in this state an amount in excess of that fixed by chapter 113

of the laws of the thirty-second general assembly.

It is my opinion that that chapter limits the amount that may
be charged by railroad companies operating within this state for
weighing coal; that this limitation applies to both interstate and
intrastate shipments, as indicated by your chairman in his letter
to the traffic manager of the Illinois Central Railroad Company of
February 18th.

Respectfully,
H. W. BYERs,

Attorney-General of Iowa.
July 29, 1908. :

To e HoNORABLE BoArD OF RATLROAD COMMISSIONERS.

BANKS—ARTICLES OF INCORPORATION—LEGAL FEEs For FrniNg
ArricLes.—Held: That the articles of incorporation of the
Marion Savings Bank, the Security Savings Bank, and the
Ottumwa Savings Bank should be accepted and filed by the
secretary of state upon the payment of the fee required by the
statute in force at the time of the filing.

Sir: I am returning to you papers as follows:

First. Copy of articles of incorporation of Marion Savings Bank
of Marion, Iowa.

Second. Certified copy of articles of incorporation of Security
Savings Bank of Cedar Rapids, Iowa.

Third. Certified copy of articles of incorporation of Ottumwa
Savings Bank of Ottumwa, Towa.

These papers were forwarded to me several days ago from your
office with a request for an opinion as to whether or not these
banks were properly incorporated, and, as to whether or not the
secretary of state ought to accept for filing the enclosed articles,
and if so, what fee should be charged?
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I have gone over the questions involved with considerable care
and have rcached the conclusion that the secretary should acecept
and file the articles as offered by the parties interested upon the
payment of the fee required by the statute in force at this time.

Respectfully,
H. W. BYERs,

Attorney-General of Iowa.
July 29, 1908.

HoN. W. C. HAYWARD,
Secretary of State.

CerTIFICATE OoF DEPOSIT.—Held: That the form of certificate as
set out in the opinion below is a demand certificate, is negoti-
able, and nothing in the law prohibits the issuing of certificates
of deposit running for a period of thirty years; that certifi-
cates of the kind referred to should be treated as ordinary de-
posits unless the depositor knows that such certificates repre-
sent money borrowed by the bank, rather than deposits made
in the fisual way.

Sir: 1 beg to acknowledge receipt of your favor of the 27th
instant in which you say:

““Will you please favor this department with your opinion
as to whether or not the following is a permissible form of
certificate of deposit for use by savings banks of this state
and whether or not it is in conflict with any of the provisions
of the statutes of this state with realtion to banks and banking:

GOLD CERTIFICATE OF DEPOSIT.

Series A.
‘ Number
Des Moines Towa, ........... , 19..
TIIE MARQUARDT SAVINGS BANK.

“THis 15 TO CERTIFY TIAT the Missouri Mining, Manufac-
turing and Mercantile Company of Unionville, Missouri, has
deposited in The Marquardt Savings Bank ........ dollars,
payable in Gold, or its equivalent in current funds of the
United States of America, upon the surrender of this certifi-
cate.

This deposit shall draw interest at the rate of four per cent
(4%) per annum from the date of this certificate until paid.
The said interest is to be credited annually for not to exceed
thirty (30) annual installments.




REPORT OF ATTORNEY-GENERAL 209

““This series of certificates is authorized by a resolution of
the board of directors of the Marquardt Savings Bank adopted
July ...., 1908.

Cashier.

Countersigned by..................

President.

(Seal.)

‘“Some points in particular which suggest themseclves to me
and upon which I desire your opinion are the following:

“First. - As to whether or not it is entirely clear that the
certificate above referred to is a demand certificate.

““Second. Whether or not it is negotiable.

“Third. Whether or not a savings bank can issue a certi-
ficate of deposit running for a period of thirty years.

““Fourth. Whether or not it can issue a demand certificate
running for a period of thirty years.

““Fifth. 1f you hold that a bank may be permitted to issue
a certificate in the form set forth above, whether it should be
treated as an ordinary deposit or as bills payable.”’

In response thereto I have to say: That in my opinion the
certificate set out in your communication is a demand certificate;
is negotiable; that there is nothing in the law governing savings
banks which would prohibit them from issuing certificates of de-
posit running for a period of thirty years; that certificates such as
referred to in your letter should be treated as ordinary deposits,
unless the department knows that such certificates represent money
borrowed by the bank rather than deposits made in the usual and
ordinary way.

Respectfully,
H. W. Byers,
' Attorney-General of Iowa.

July 29, 1908.

How, B. F. CarroLL,
Auditor of State.

StaTE BoARD 0F HEALTH—AUTHORITY TO PAss LAws AND REGULA-
TIoNS.—Held: That the state board of health had full author-
ity to pass its said laws and regulations, and that the action
of the board of supervisors in rejecting a bill upon the ground

14
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that the state board of health exceeded its authority in pass-
ing its said laws and regulations was erroneous.

SIR: I am in receipt of your communication of the 22d instant,
advising that the local board of health of the town of Eldon, Towa,
authorized its health officer to attend and disinfect certain cases
of measles. That thereafter the health officer filed his bill for ser-
vices with the local board of health and the local board of health
duly approved the same and certified said bill to the board of su-
pervisors for payment. That the said board of supervisors refused
to pay said bill upon the ground that the state board of health ex-
ceeded its authority when it adopted its rules and regulations un-
der which local boards of health are now governed.

You request an opinion as to whether the action of said board of
supervisors in rejecting said bill for the reason stated is legal.

It is my opinion that the state board of health had full author-
ity to pass its said rules and regulations, and that the action of
the board of supervisors in rejecting the aforesaid bill for the rea-
son heretofore stated is erroneous.

Respectfully,
H. W. Byers,
Attorney-General of Iowa.
July 30, 1908.
How. Lours A. THOMAS,
Secretary State Board of Health,

INTERNAL IMPROVEMENT—WHAT CoNSTITUTES.—Held: That the
draining of a meandered lake so that the lake bed may be used
for general purposes would be an internal improvement in the
gense in which the term is used in section 2900-a-25 of the
code supplement.

GENTLEMEN: I am in receipt of your communication of the
31st ultimo requesting to be advised as to whether the draining
of Bass Lake in Webster county, so that the same may be used
for agricultural and other purposes, would be considered an inter-
nal improvement as the term is used in scetion 2900-a-25 of the
code supplement, 1907.

It is my opinion that the draining of a meandered lake so that
the lake bed may be used for general purposes would be an inter-
nal improvement in the sense in which the term is used in section
2900-a-25 of the code supplement. See—

Chase vs. City of Sitoux City, 86 Iowa, 603 ;
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Township of Burlington vs. Beasley, 94 U. 8., 310-314;
Rippey vs. Becker, 57 N. W., (Minn.) 331;
Words & Phrases, Vol. 4, 3717-3718-3719.

I further believe from the facts disclosed by your letter and the
papers enclosed therewith, that Webster county is entitled to a
conveyance of the land within the meander lines of Bass lake lying
within said county.

I return enclosures herewith.

Respectfully,
H. W. BYERS,
Attorney-General of Iowa.
August 20, 1908.

"To tae HoNoraBLE ExEcuTive COUNCIL OF THE STATE OF [OowWa.

NominaTions Unper Primary Act—CoMMITTEE MAy Nor MAKE
AN Or1GINAL NoMINATION—TiME oF FILING CERTIFICATE.—
Held: (1) That the secretary of state is not authorized to ac-
cept and file a certificate of nomination of a candidate for
state senator when the eonvention nominating said candidate
was held later than July 23d. (2) The affidavit of the chair-
man and secretary of the convention would be sufficient evi-
dence of the regularity of the convention proceedings in the
absence of objections. (3) The distriet central committee is.
without authority to make an original nomination to fill a va-
cancy in the office of state senator on the party ticket.

Sir: I am in receipt of your communication of the 15th instant
asking for an interpretation of certain sections of the primary act
passed by the thirty-second general assembly, and in which among
other things you say:

‘““What I desire is your opinion as to whether any construe-
tion of the primary and general election laws will justify me
in accepting and filing the certificate of nomination of a can-
didate for state senator where the eonvention nominating said
candidate was held later than July 23d.

¢ Also, must I, hefore filing said certificate of nomination,
requirve evidence as to proper issuance of call of convention
and filing of same with the county auditor within the time re-
quired, together with all other steps in detail, or may I accept
the affidavit of chairman and secretary of the convention as
prima facie evidence of the regularity of all the proceedings?
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¢ Also, where there was no nomination of a district candi-
date at the primary election, and no convention held, or con-
vention held and no nomination made, has the district central
committee authority to nominate a candidate to fill the vacancy
on the party ticket?”’

In response thereto I have to say:

First. That there is nothing in the primary or general election
laws of this state which would justify you in accepting and filing
the certificate of nomination of a candidate for state senator where
the convention nominating said candidate was held later than July
23d.

Second. The affidavit of the chairman and secretary of the con-
vention, in the absence of objection or counter showing, would be
sufficient evidence of the regularity of the convention proceedings.

Third. Where there is a failure to nominate a district candidate
at the primary election, or at a convention regularly called and
held within the time provided by law, the district central commit-
tee is without authority to name a candidate to fill the vacancy
on the party ticket. Under section 1087-a-24 of the supplement to
the code, the district central committee is only authorized to act
when a vacancy occurs after the place has been onece filled either
by nomination at the primary or by convention regularly called
and held within the {ime fixed by law.

For a more extended discussion of the questions raised in your
first and third inquiries see opinions given to his excellency, the
governor, on July 22d and 25th, copies of which are herewith en-
closed.

I also return to you the correspondence referred to in your let-
ter.

Respectfully,
H. W. BYERS,
Attorney-General of Iowa.
September 25, 1908.
Hon, W. C. HAYWARD,
Secretary of State.

CLOSING A PRIMARY DEPARTMENT OF A SCcHOOL—CONSENT oF COUN-
Ty SUPERINTENDENT NOT NEEDED.—Held: That the school
board of an independent school distriet is not required to first
secure the consent of the county superintendent in order to
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discontinue a department of a school where the interests of
the pupils are otherwise provided for in said school.

Sik: I am in receipt of your communication of the 23d
inst., requesting an opinion as to whether or not it is necessary for
the board of directors of an independent school district to obtain
the consent of the county superintendent in order to close, tempor-
arily or for the school year, a primary department of the school
which is attended only by a few pupils who will be cared for in
other departments of said school.

It is my opinion that the school board of an independent school
district is not required to first secure the consent of the county su-
perintendent in order to discontinue a department of a school
where the interests of the pupils are otherwise provided for in
said school.

That is to say, section 2773 of the code supplement of 1907 does
not give the county superintendent jurisdiction or authority over
the number of departments to be established in independent school
distriets, or the assignment of pupils to their respective classes in
said schools, nor is it necessary, under the provisions of said sec-
tion to secure the consent of the county superintendent in order to
rearrange or readjust the classes or the departments in said school.

’ Yours very truly,
H. W. BYERS,
Attorney-General of Iowa.
Sept. 29, 1908. .
Hon. Jw~o. F. Rigas,
Superintendent of Public Instruction.

SENATORIAL BALLOTS—VALDITY 0F REQUEST STATEMENT.—Held:
That an elector who is eligible to vote for a United States sen-
ator in a senatorial primary is not required to use the request
statement furnished by the judges of election.

Sie: T beg to acknowledge receipt of your communication of

October 5th in which you say:

“I have been asked whether a republican elector, who de-
sires to express his choice of candidate for the United States
senate at the polls in November, under the provisions of the
recent amendment to the primary law, must sign a request
statement furnished by the judges of clection, or whether he
may sign and present to the judges a similar statement pre-
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pared by himself or others. In other words, is it the duty of
the judges of election to furnish primary ballots to those
republican electors only who sign request statements furnished
by said judges, or are said judges required by the law to fur-
nish primary ballots to all voters who present properly signed
request statements, in the form required by law, without regard
to where they obtained them? ‘

“Will you kindly favor me with your opinion in this mat-
ter and greatly oblige?”’

In response thereto I have to say, that the voter is not required
to use the request statement furnished by the judges of election,
but may present a request statement either written by himself or
printed for him, and if the request is in form as required by the
recent amendment to the primary law, and properly signed by the
voter, it is the duty of the judges of election to furnish him a pri-
mary ballot.

Respectfully,
H. W. BvEsgs,
Attorney-General of Iowa.
October 5, 1908. ’
Hon. W. C. HAYWARD,
Secretary of State.

FreEE TRANSPORTATION OF STATE PROPERTY USED FOR EDUCATIONAL
PurpPosES.—Common carriers have the right to transport free
the property of the Iowa State College which is to be used
wholly for educational purposes. 4

Sir: I am in receipt of your communieation of the 19th instant
enclosing letter from Professor Holden of Ames, Iowa, in which
the professor says: ‘‘The Iowa state college would like to fit up
two cars, one with live stock from the college, the other with ex-
hibits, to be used in connection with the various short courses to
be held in different parts of the state. Two of the leading rail-
roads have informed me that their companies will be glad to fur-
nish the cars and transport them free over their lines, providing
it can be done legally. T have been asked by the roads for an opin-
ion in regard to the matter. The stock and material will be used
solely for educational purposes.”” And in which you request an
opinion upon Mr. Holden’s inquiry.
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In response thereto I have to say, that under a fair and reason-
able construction of our statutes regulating the transportation of
property by common ecarriers it is my opinion that the railroads
mentioned in Mr, Holden’s letter could furnish the cars and trans-
port the property referred to, under the circumstances, and for the
purposes stated in the letter, without violating any law of this
state.

Respectfully,
H. W. ByErs,

Attorney-General of Iowa.
October 24, 1908.

Hon. AuBerT B. CUMMINS,
Governor of Iowa.

AGQRICULTURAL SOCIETIES-——WHEN GAMBLING PERMITTED Nor EN-
TITLED TO COMPENSATION FrOM STATE—DUTY OF STATE AUDI-
TOR.— It is held that it is not mandatory upon the auditor of
state to draw warrant in favor of a county fair association
upon the filing with the state auditor the affidavits of the
president, secretary and treasurer, provided that reliable evi-
dence is presented to the state auditor to the effect that gamb-
ling was permitted by the officers of the county fair association
during the time said fair was being held.

Sir: I am in receipt of your communication of September 19th
requesting an opinion as to whether two affidavits are sufficient for
the auditor of state to refuse to draw a warrant, in accordance
with code section 1661, for a county fair association, when said
association presents a voucher subscribed and sworn to by the
president, secretary and treasurer that no gambling was allowed
upon the grounds during the time the fair was being held,

Section 1661-a of the eode supplement 1907, provides in part:

‘““Any eounty or district agricultural society, upon filing
with the auditor of state affidavits of its president, secretary,
and treasurer, showing what sum has actually been paid out
during the current year for premiums, not including races, or
money paid to secure games or other amusements, and that
no gambling devices or other violations of law were permitted,
together with a certificate from the secretary of the state so-
ciety showing that it has reported according to law, shall be
entitled to receive from the state treasury a sum equal to forty
per cent of the amount so paid in premiums, but in no case
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shall the amount paid to any socicty exceed the sum of two
hundred doilars.”’

This taken by itself would seem to make it mandatory upon the
auditor of state to draw a warrant for the sum due the county fair
association, not to exceed two hundred dollars, upon the filing with
the auditor of the affidavits of the president, secretary and treas:
urer in the form and manner prescribed in said section, together
with a certificate from the secretary of the state agricultural so-
ciety showing that the county fair association has reported accord-
ing to law. Nothing however In said seetion repeals either ex-
pressly or by implication section 92 of the code which provides:

‘““Tvery claim against the state shall be presented to the
auditor for settlement within two years after it acerues, and,
if thereafter presented, the same shall not be audited. When
a elaim is presented, the auditor is authorized to examine the
claimant and any other persons, under oath, touching such
claim, or cause them to verify the same by affidavit or deposi-
tion.”’

Under this section the auditor is authorized to require such evi-
dence as will satisfy him of the validity and legality of any claim
presented to him for payment.

It is my opinion that if you are in doubt as to whether the said
county fair association is entitled to the claim presented considering
that affidavits have been presented to you alleging that gambling
was permitted by the officers of the county fair association during
the time said fair was being held, that you are authorized to with-
hold payment of said claim until satisfactory evidence is presented
to you that said fair association is lawfully entitled to receive the
amount of the claim presented.

Yours very truly,
H. W. Bygss,

November 12, 1908. Attorney-General of Towa.
Hon. B. F. CarroLL,

Auditor of State.

CouNTYy SUPERINTENDENT—AUTHORITY TO FiLE INFORMATION
Acainst PareNT WHO PerMITs CHILD TO ABSENT HIMSELF
FrOM ScHoOL.—It is held that the president and officers speci-
fied in section 2823-f code supplement, 1907, have not the ex-
clusive right to institute proceedings to enforce the law relat-
ing to compulsory attendance at school, and that the county
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superintendent has the right to file information against any
parent in the county violating the provisions of section 2823-a
of the code supplement.

Sik: I am in receipt of your communication of the 16th instant
submitting the following question:

““Does that part of section 2740 of the code, which says that
the county superintendent shall see that all provisions of the
school law, so far as it relates to school and school officers, are
observed and enforced, give the county superintendent author-
ity or the right to file an information before a justice of the
peace against a parent who keeps his children out of school
in violation of law; or does the mere fact that section 2823-f
makes it the duty of the director or president to enforce the
law, prevent the county superintendent from proceeding di-
rectly against the parent who violates the law?”’

Section 2823-a code supplement 1907 makes it a misdemeanor and
prescribes a punishment for any parent or guardian of any child
of the age of seven to fourteen years inclusive, who fails or neg-
lects to cause such child to attend some public, private or parochial
sehool where the common school branches are taught, or to attend
upon equivalent instruction by a competent teacher elsewhere than
school for at least sixteen consecutive school weeks in each school
year. '

Section 2823-f of the code supplement 1907, makes it the duty
of the director or president of any board of directors, or any truant
officer appointed by such board of direetors, to enforce the provi-
sions of chapter 14-a of the code supplement relating to compul-
sory education and prescribes the penalty for the failure of such
officers to enforee the provisions of said act.

‘Without determining the specific duties enjoined upon the county
superintendent by section 2740 of the code, suffice it to say that
nothing contained in section 2823-f of the code supplement gives
‘the officers therein named the exclusive right to institute proceed-
ings for a violation of section 2823-a of the code supplement. The
county superintendent undoubtedly has the right to file information
against any parent in the county violating the provisions of said

section 2823-a. Respectfully,
H. W. Bykrs, -
November 25, 1908. Attorney-General of Iowa.

Hox. Joux F. Ricas,
Superintendent of Public Instruction.
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StAaTE BoaRp oF CoNTROL.—DEFINITE DUTIES PRESCRIBED.—WHEN
DEEMED oF IMMEDIATE IMPORTANCE.—EXPENSE.

The state board of control when its duties are preseribed by
the legislature and it is necessary to take definite and imme-
diate action upon the happening of certain events it is not nee-
essary to obtain a resolution of the board approved by the
governor before they act. In such case the expense to be paid
by the state.

GENTLEMEN: I am in receipt of your communication of the 5th
instant, calling my attention to section 2725-ab code supplement
of 1907, which provides:

“‘No expenditure for traveling expenses to other states shall
be made by the board, or by any officer or agent thereof, or
by any officer, employe or agent of any state institution sub-
ject to this board unless the authority to make such trip is
granted at a meeting of the board of control upon a written
resolution, adopted by the board, which shall state the purpose
of such trip, and the reason the same is deemed necessary.
Said resolution, if adopted, shall then be submitted to the
governor for his written approval, and if he does not approve
the same such trip shall not be made at the expense of the
state.”’ -

Also directing my attention to section 2287 of the code supple-
ment which makes it incumbent upon the superintendent of any
state hospital for the insane to cause immediate search to be made
for any patient who shall escape from said hospital; and section
2727-a28-a which authorizes the board of control to forthwith
return any insane patient, who is a non-resident of this state, to-
the place of his legal settlement ; and likewise directing my attention
to other sections of the code and code supplement which enjoin
certain specific duties upon the board of control. You request an
opinion as to the necessity of a resolution adopted by the board of
control and approved by the governor in each case as a condition
precedent to making the state liable for costs or other expenses in
the following cases: :

‘1. The employment of officers or other persons in other
states to take into custody inmates who have escaped from the
Soldiers’ Orphans’ Home, Industrial School and Institution
for Feeble-minded Children.
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‘2. The sending, of officers or. others into other states to
secure the return to this state of escapes from the institutions
last named.

€“3. The visits of state agents or other persons to other
states to procure homes or employment for inmates of the Sol-
diers’ Orphans’ Flome and Industrial School, and to visit such
inmates after they are placed for purposes of inspection and
supervision.

‘4. The employment of officers or other persons in other
states to take into custody patients who have escaped from
state hospitals.

‘5. The sending of officers or others into other states to
secure the return to the state of patients who have escaped
from state hospitals.

““6. I[The sending of non-resident patients to their places of
legal settlement.’’

For the sake of brevity I shall not reply to your questions sep-
arately, but will endeavor to announce a rule of law which will be
applicable to all matters of this nature.

It is my opinion that wherever the legislature has prescribed
definite duties to be performed, either by or under the direction of
the board of control, and the legislature has provided that said
duties be performed immediately upon the happening of certain
events, or the very nature of the duties themselves demands an im-
mediate performance, then, and in that event, expenses may be in-
curred without waiting to first obtain a resolution of the board with
the approval of the governor.

I am, however, of the opinion that the visits of state agents or
other persons to other states to procure homes or employment for
inmates of the Soldiers’ Orphans’ Home and Industrial School, and
to visit such inmates after they are placed, for the purpose of in-
spection and supervision, are not of such a nature as to require im-
mediate performance and that therefore a resolution adopted by
the board and approved by the governor should be had as a condi-
tion precedent to the incurring of expenses for such purposes.

Respectfully,
H. W. Byers,
Attorney-General of Iowa.

December 8, 1908.

HoNORABLE BOARD OF CONTROL OF STATE INSTITUTIONS.
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Counry Fars.—SraTE A1D.—GAMBLING DEVICE.—Warrant should
not be issued to county fair associations where gambling is
permitted. A ‘‘jingling board’’ is a gambling device.

Sir: I am in receipt of your communication of the 17th instant
requesting an opinion as to whether or not what is termed a ‘‘jingl-
ing board’’ is a gambling device; and if so, whether or not a war-
rant should be -drawn in behalf of a county fair where it is ad-
mitted that such boards were permitted to operate as a privilege
for which a fee was charged, the officers claiming that they were
under the belief that it was not a gambling device.

On the 18th day of October, 1899, Milton Remley, then attorney-
general of Iowa, gave an official opinion to Hon. Frank F. Mer-
riam, auditor of state, in which he defined gambling and gambling
devices. .

See attorney-general’s report, page 208, 1899.

I adhere to this opinion, believing that it is a clear exposition
of the law covering this question.

It is clear from Attorney-General Remley’s opinion and the de-
cisions of our supreme court that what is known as a ‘‘jingling
board’’ is a gambling device,

‘With reference to your authority in the premises I refer you to
my former opinion given under date of November 12, 1908.

Respectfully,
H. W. BYERs,

December 24, 1908. _ Attorney-General of Iowa.
Hon. B. F. CarroLy,

Auditor of State.

DELINQUENT STATE TaxeEs AND PENALTIES—It is the duty of the
counties to pay into the state treasury penalties and interest
on delinquent state taxes. Method of procedure in case of
failure of eounty treasurer to pay such interest and penalties
into the state treasury.

Sir: I am in receipt of your communication of the 23d instant
requesting an opinion as to whether or not counties of the state
should account to the state and pay into its treasury, interest or
penalty collected by -the county treasurers on delinquent state
taxes; and if so, what course should the auditor of state pursue
to secure suech payment in case the county treasurer fails to pay
over the money to the state as the law requires.

The duty of the various counties of the state to account to the
state and pay into its treasury, interest and penalty collected by
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the county treasurcrs on delinquent state taxes is clearly defined in
an opinion given by former Attorney-General Mullan to the auditor
of state under date of August 29, 1906. I adhere to this opinion.

In the event that the county treasurer fails to pay over to the
state taxes due the state, or interest or penalty thereon, you are
authorized to proceed in the manner pointed out in scetions 91, 93
and 94 of the Code.

I suggest that if any officer or county treasurer neglects to ren-
der an account to your department within the time prescribed by
law, or if no time is so preseribed, then within twenty days after
being required so to do by you, that you enter an account against
him from the books in your office charging ten per cent damages
on the whole sum appearing due and interest at the rate of six per
cent per annum on the aggregate from the time when the account
should have been rendecred.

Respectfully,
H. W. BYErs,

Attorney-General of Iowa.
Des Moines, December 28, 1908. .

Hox. B. F. CagrroLL,
Auditor of State.

INDETERMINATE SENTENCE LAw.—Prisoner sentenced in accord-
ance with should be given good time.

Sik: I am in receipt of your communication of the 1st instant
requesting to be advised as to whether a prisoner sentenced to the
reformatory at Anamosa pursuant to the provisions of section 9,
chapter 192 acts of the thirty-second general assembly, is entitled
to the benefit of ‘‘good time’’ granted pursuant to the provisions
of section 5703 of the code.

It is my opinion that chapter 192 acts of the thirty-second gen-
eral assembly does not repeal either expressly or by implication
the provisions of section 5703 of the eode. It follows therefore
that a person scntenced to the reformatory at Anamosa under the
indeterminate sentence law should be given ‘‘good time earned’’
pursuant to the provisions of section 5703 of the ecode, even though
the board of parole refuses to pardon said convict.

Respectfully,
H. W. BYErs,

December 30, 1908. Attorney-General of Iowa.
MR. MARQUIS BARR,

Anamosa, Iowa.



222 REPORT OF ATTORNEY-GENERAL

SCHEDULE “‘H.”

LETTER OPINIONS.

TownsHIP CLERKS—COMPENSATION.

Des Moines, January 10, 1907.
‘WirLarp H. PALMER, Esq.,
County Attorney,
Maquoketa, Iowa.

My DEar Sik: I have your letter of the 7th instant referring to
the compensation of township clerks, and requesting my opinion as
to their compensation. In reply I beg to say, that while it is not
incumbent npon me as attorney-general to furnish opinions to
county attorneys, and other county officers, as a matter of courtesy
to you, and the board of supervisors, I will give you my views
upon the question suggested in your letter.

Prior to the amendment of section 1538 made by the thirty-first
general assembly, striking out all of that section pertaining to the
township clerk, these officers were entitled to receive five per cent’
upon all money coming into their hands by virtue of their office,
except upon money received from their predecessors in office; and
except upon money coming into their hands and paid out for road
purposes, upon which latter they were entitled to receive two per
“cent. Since the enactment of chapter 59, thirty-first general assem-
bly, these officers are entitled to receive five per cent upon all money
coming into their hands by virtue of their office, except what is
turned over to them by their predecessors in office.

Very respectfully yours,
H. W. BYERs.
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TownsHIP TRUSTEES.—COMPENSATION FROM COUNTY FUND.

Des Moines, January 10, 1907.
W. C. Rarcuirr, Esq.,
County Attorney,
Red Oak, Iowa.

My DEear Sir: I have your letter of the 8th instant referring
to the compensation of trustees, and requesting my opinion as to
whether under sections 1538 and 590 of the code the trustees’
compensation should be paid out of the eounty fund, or township
fund. In reply I beg to say, that while it is not incumbent upon
me as attorney-general to furnish opinions to county attorneys or
other ecounty officers, as a matter of courtesy to you and the board
of supervisors I will give you my views upon the question sug-
gested in your letter.

Upon a careful reading of the sections of the code referred to
by you, and the several sections covering the collection and ex-
penditure of road taxes, I reach the conclusion that the compensa-
tion of township trustees must be paid out of the county fund.

Very respectfully yours,
H. W. Bygrs.

CounTYy OFFICERS.—TERM OF OFFICE.—COMPENSATION.

Des Moines, January 10, 1907.
J. A. Huerin, Esq,,
County Attorney,
Fairfield, Iowa.

My Dear Sik: I have your letter of the 9th instant, referring
to the salary of county officers. In reply I beg to say, that while
it is not incumbent upon me as attorney-general to furnish opinions
to county attorneys, or other county officers, as a matter of courtesy
to you, I will give you my views upon the question suggested in
your letter.

First. The term of all the officers named in your letter com-
menced on the first Monday in January following their election,
and ended at the beginning of the first Monday in January follow-
ing the eleetion of their sueccessors. .

Second. Each of the officers named are compensated by the
yvear. The auditor’s salary under section 479 is $1,200.00 per an-
num; if your auditor has served two terms he would be entitled to
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draw four times $1,200.00, and fioc more, and the same rule would
apply to all the other officers named.

It follows therefore that the outgoing officers referred to by you
have served no extra time but simply completed their terms, and
are not entitled to any extra compensation.

Very respectfully yours,
H. W. ByERs.

County CLERK.—In case of failure of county clerk to qualify, the
outgoing clerk would hold over.

Des Moines, Towa, January 11, 1907.

Georce E. ParTersoN, Esq.,
Estherville, Towa.

DEeAr Sir: I have your favor of the 8th instant, referring to the
office of county clerk in your county. In reply I beg to say, that
while it is not incumbent upon me as attorney-general to furnish
opinions to county attorneys, or other county officers, as a matter
of courtesy to you and the board of supervisors I will give you my
views upon the questions suggested in your letter.

Section 1265 of the code provides:

““Except when otherwise provided every officer elected or
appointed for a fixed term shall hold office until his successor
is elected and qualified, unless he resigns, or is removed, or
suspended as provided by law.”’

Sction 1266 provides:

‘““Every civil office shall be vacant upon the happening of
either of the following events:

“1. * #* * * *

2. A failure of the incumbent, or hold over officer to qual-
ify within the time prescribed by law.

“3‘ * * * * *.7’

Under these sections if, as you say, the county clerk eleet in your
county fails to qualify.within the time required the present in-
cumbent has the right to hold the office until the next general elec-
tion by re-qualifying and giving a new bond.

The board of supervisors under the facts stated in your letter
would have no authority to declare the office vacant and appoint a
clerk.

Very respectfully,
H. W. ByErs.



REPORT OF ATTORNEY-GENERAL 225

City MARSHAL—DuTy IN SUPERIOR COURT.—FEES.

Des Moines, January 15, 1907.
Ho~N. M. D. PoORTER,

Judge Superior Court,
Oelwein, Towa.

My DEar Sir: Relpying to your January 14th I beg to say,
that while under the law it is not incumbent upon me as attorney-
general to give opinions to public officers outside of the several
state departments, I will, however, out of courtesy to you, give you
my views upon the question submitted in your letter.

Section 266 makes the city marshal’s duties and authority in
your court in executing process correspond with those of the sheriff
of the county in the district court.

Section 280 provides, that he shall have the same fees and com-
pensation as the sheriff receives for like services.

Section 511 entitles the sheriff to charge and receive for each
warrant served $2.00.

+ Under these provisions it is my judgment that the marshal would
be entitled to charge $2.00 for serving warrants issued from your
court.

The last clause, section 267, I do not think has any reference to
the fees the marshal is entitled to charge.

Very truly yours,
H. W. BYERgs.

Boarp oF SUPERVISORS.—AMOUNT OF COMPENSATION PER SESSION.

Des Moines, January 18, 1907.
F. P. HUNTER, EsQ.,
County Atiorney,
Rockwell City Iowa.

My DEar Sir: I beg to acknowledge receipt of your favor of
recent date in which you ask for my opinion with reference to the
amount the supervisors are entitled to draw for session service
under section 469 of the Code of 1897. Replying I have to say,
that while it is not incumbent upon me as attorney-general to give
opinions to officers outside of the state departments, I will, as a
courtesy to you and the board of supervisors, give my views upon
the matter.

I have examined this section carefully and regret to say that I find
nothing in it that would warrant the board in drawing for more

15
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than the thirty-five days. I have no doubt whatever that ‘in coun-
ties such as yours where the drainage act has increased the work
of the board of supervisors they ought to have a larger compensa-
tion, but I see no way in which it can be done except by an amend-
ment to this section,
Very truly yours,
H. W. BYERS.

TownNsuip CLERK.—COMPENSATION.

Des Moines, Towa, January 18, 1907.
LLoyp THURSTON, ESq.,
County Attorney,
Osceola, Towa.

My DEar Sir: T beg to acknowledge receipt of your letter of
the 14th instant, referring to the compensation of township elerks.
Replying I have to say, that I cannot give you an official opinion
upon the question submitted, for the reason that requests for such
opinions must come from some of the state departments. I will,
however, out of courtesy to you and the county auditor, give you
my views upon the question you state.

‘While section 1538 was in forece the township clerks were en-
titled to receive $2.00 per day for each day of eight hours neces-
sarily engaged in official business, and for all money coming into
their hands by virtue of their office, exeept money received from
their predecessors, and except money received from the road fund,
five per cent, and upon all money received and paid out for road
purposes, two per cent. After the amendment of seetion 1538,
which was in effect a repeal of the two per cent clause of that sec-
tion, the law with reference to the compensation of clerks was all
contained in seetion 591; in other words, the township clerks are
now entitled to $2.00 a day as provided in paragraph one of 591,
and five per ecent upon all money coming into their hands by virtue
of their office, except money received from their predecessors, as
provided in paragraph two of said section.

Very respectfully,
H. W. Byzrs.
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MORTGAGES.—MARGINAL ASSIGNMENT OF ON RECORDS.

Des Moines, Iowa, January 19, 1907.
GEeo. S. BEvERr, Esq.,
Centerville, Iowa.

Dear Sir: I beg to acknowledge receipt of your favor of the
18th instant, referring to the duties of county recorder. I cannot
give you an official opinion upon the questions you submit as re-
quests for such opinions must come through some of the state de-
partments; I will, however, out of courtesy to you, give my views
upon the several matters you inquire about.

First, There is no provision in the code covering marginal as-
signments of mortgages similar to the one relating to cancellation.

Second. A marginal assignment on the record, if properly exe-
cuted and indexed, would be valid, and be notice to all persons
dealing with the property upon which the mortgage was an incum-
brance.

The better practice, however, is to have the assignment by sep-
arate instrument duly acknowledged and filed for record.

Very truly yours,
H. W. BYERs.

CouNTY RECORDER.—SALARY.

Des Moines, Towa, January 19, 1907.
G. W. Lamrp, Esq., .
Mount Pleasant, Towa.

DeAr SiR: I beg to acknowledge receipt of your letter of the
17th instant, referring to your salary as county recorder. I can-
not give you an official opinion upon the question submitted, for
the reason that requests for such opinions must ecome from some
department here. I will, however, out of courtesy to you, give you
my views on the question stated.

If the fees of your office for each of the four years served by you
exceeded $1,200.00 per year, then you were entitled to retain out
of the fees for the four years four times $1,200.00 and no more,
and it would make no difference just when you took possession of
the office, nor upon what particular day in January this year you
turned the office over to your suceessor. If the fees of the last
year, however, did not amount to $1,200.00, then you would be en-
titled to have the fees collected by you up to the 7Tth day of Janu-
ary, 1907. Very respectfully,

H. W. ByErgs.
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JUSTICES OF THE PEACE-—COMPENSATION AND FrEs.—How AlL-

LOWED.
Des Moines, January 21, 1907.

L. B. BarrHOLOMEW, ESQ.,
County Attorney,
Chariton, Towa. ,

DEear Sir: T beg to acknowledge receipt of your letter of the
19th instant, in which you ask my opinion upon several questions
involving the allowance of fees to justices of the peace, constables,
witnesses, and others. I cannot give you an official opinion upon
the several questions submitted, for the reason that requests for
such an opinion must come from some of the state departments; I
will, however, out of courtesy to you and the board of supervisors
of your county, give you my views upon the matters inquired about.

First. The board of supervisors cannot legally allow fees to
justices of the peace, constables, witnesses, and others merely upon
the certificate of such justices. All claims of that character are
controlled by section 1300 of the code, and a particular account
for said fees must be made out and filed in the auditor’s office, veri-
fied by the affidavit of the party claiming the fees, and if the fees
are for services under section 4661, then the claim, or account for
such fees so filed with the auditor, must in addition to being veri-
fied by the claimant, be certified to by the clerk or justice as pro-
vided in said section. .

Second. A justice of the peace is entitled under section 4597
for the trial in all aections, civil or eriminal, for each six hours, or
fraction thereof, one dollar. TUnder this section, if there is a hear-
ing on the preliminary examination the justice is entitled to a fee
as provided in paragraph twenty-one of this section; if examina-
tion is waived he is not entitled to a trial fee.

Third. Under paragraph one, section 4597, justices of the peace
are entitled to fifty cents for docketing each case in any action.
Under this provision justices are entitled to this fee for docketing
a case on preliminary examination.

Fourth. Paragraphs five, six and seven of section 4597 do not
refer to the judgment entered in preliminary examinations.

Very respectfully yours, -
H. W. ByErs.
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CouNTy OFFICERS.—SALARY.— WHEN TErRM ENDS.

Des Moines, January 23, 1907.
J. V. Gray,
County Attorney,
Mount Pleasant, Iowa.

My Dear Sie: I beg to acknowledge receipt of your favor of
yesterday, requesting my opinion as to whether or not county
officers are entitled to pay for the six days intervening January
1st and January 7th. Replying, I have to say that I cannot give
you an official opinion upon the question submitted for the reason
that requests for such opinions must come from some of the depart-
ments here. I will, however, out of courtesy to you, give you my
views upon the matters inquired about.

All of your county officers are entitled to receive for their last
year the annual salary provided by law, and no more. Their term
begins on the first Monday in January and ends at the beginning
of the first Monday in January after their successor has been
elected and qualified.

Your holding, therefore, is entirely correct

Very truly yours,
H. W. Byergs.

DraiNAGE LAw.— Power oF BOARD OF SUPERVISORS To EMPLOY

Hevp,

Des Moines, January 24, 1907.
C. J. Ceperquist, Esq.,
County Attorney,
Boone, Towa.

My DEar Sir: I beg to acknowledge receipt of your recent favor,
referring to the employment of help under the new drainage law.
Replying T have to say that I cannot give you an official opinion
for the reason that requests for such opinions must come from some
of the state departments; I will, however, out of courtesy to you,
give my views upon the matter.

Under chapter 68, thirtieth general assembly, and amendments
thereto, the board of supervisors undoubtedly have the power to
employ such help as may be necessary to carry out the provisions
of the act, either as assistants to themselves or the enginecer ap-
pointed by them, but in the exercise of this power the board of
supervisors should determine who should be employed, and what
their compensation should be. Their contract with the engineer
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should cover his services alone. This course is necessary in order
that when the final statement of costs and expenses is made up by
the board it may be ascertained therefrom just who was employed,
and what he was paid for his services. The course suggested by
the engineer would lead to confusion, and if adopted by the board
would subjeet them to just eriticism.
Very truly yours,
H. W. BYERS.

SovLpiers’ EXEMPTION LAW.—AMOUNT oF EXEMTION.
Des Moines, February 6, 1907.
J. E. Cog,
Township Clerk,
Musecatine, Iowa.

DEar Sir: I beg to acknowledge receipt of your favor of the 2d
instant, in which you request an opinion as to the soldiers’ exemp-
tion law. I eannot give you an official opinion upon the question
submitted for the reason that requests for such opinions must
come from some of the departments of state. I will, however, out
of courtesy to you, give you my views.

Under paragraph seven of section 1304 of the supplement to
the code, all old soldiers are entitled to a reduction of eight hun-
dred dollars from their assessment, provided they do not own prop-
erty of the actual value of five thousand dollars. For instance, if
the actual value of the old soldiers’ property in a given case is
$4,900, then his assessment should be upon a valuation of $4,100,
that is to say, he should have an $800 reduction from the actual
value. On the other hand, if he owns property of the actual value
of $5,000, then he is not entitled to any reduction.

Trusting these suggestions will cover what you want, I am,

Yours very truly,
H. W. ByEers.

Jowa Smpror CoMMISSION.—AUTHORITY TO PUBLISHE REPORT.
Des Moines, February 12, 1907. -
Hon. Wu, B. BeLi,
‘Washington, Iowa.

DEArR Sir: 1 beg to acknowledge receipt of your letter of the
9th instant in which you request my opinion as to whether or not
the Towa commission appointed for the erection of monuments on
the battlefield of Shiloh has the power under the aet creating the
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commission to publish their report in book form, and pay for the
same out of the funds set aside for expenses.

Chapter 167 laws of the twenty-eighth general assembly, after
providing in section 1 for an appropriation of fifty thousand dol-
lars, and in section 2 for the commission and its duties, contains
this provision :

‘“Section 3. That for the services of said commissioners re-
quired to be performed under section 2 of this act there shall
be no compensation, but said commissioners shall receive the
actual expenses incurred by them in an amount not exceeding
in the aggregate the sum of two thousand dollars, to be paid
out of the appropriation hereby made.”’

By this provision the commissioners were given the power to use,
of the appropriation made, the sum of two thousand dollars for
actual expenses; nothing however, is said, either in this seetion or
the act, as to what expenses are intended to be covered, and a fair
construction of the entire act forces the conclusion that it was the
intention to authorize the commissioners to do whatever was neces-
sary and proper to ecarry out the patriotic purpose the legislature
had in view in the passage of the act; the only limitation being as
to the amount expended, and while it is nowhere provided that the
commission should make and file a report of its doings, to hold
that it was not intended that a record of a work so important, and
of such public interest, should be preserved, not only by having a
report of the commission filed with the governor to be preserved
as a part of the public records, but that such report should be put
in convenient form for distribution, at least to the public libraries
of the state, would be a narrow and unreasonable construction,
and out of all harmony with the evident purpose of the legislature.

Taking this view of the question it only remains to determine
whether any of the later acts of the legislature referring to this
subject has repealed or limited the provisions of section 3 of this
act.

The twenty-ninth general assembly amended the act by adding
the following section 4:

‘“Any portion of the amount in this aet appropriated not
required to pay expenses of commissioners as herein limited,
and to pay ‘for the monuments and markers contracted for,
erected and delivered pursuant to this act, may be used and ex-
pended by the commissioners appointed and acting under the
provisions of this act, in preparing for and holding suitable,
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appropriate dedicatory ceremonies, at Pittsburg Landing,
Tennessee, and paying the expenses of the committee of the
commissioners composed of not more than two persons in su-
pervising the construction of said monuments and markers.
Said expenses to be paid out upon warrants drawn in like
manner, upon proper vouchers and similarly drawn.’’
Section 3 of chapter 190, laws of the thirty-first general as-
sembly, an act providing for a joint dedication of the several mon-
uments erected by the state provided as follows:

““All unexpended appropriations for the construction of the
monuments under the supervision of the said several commis-
sioners, and all sums in said appropriation which have been
set apart by law for the payment of expenses of dedication
shall be returned to the general fund of the state, it being the
intent that the sum hereby appropriated shall cover all the
expenses of said dedications, except the expense of the gov-
ernor and his staff, which shall be paid out of the appropria-
tions for the governor’s office.”’

These last two provisions do not repeal or limit the provisions of
section 3 of the act under consideration, nor is there anything in
them inconsistent with said section, and while a striet construction
of the several acts referred to when all read together might deny
the commissioners the power to use any part of the fund referred
to in section 3 of the first act for the purpose of publishing and
distributing its report, I am constrained to adopt the more liberal
construction, and the one which in my judgment comes nearer
harmonizing with the purpose and intent of the legislature in mak-
ing the appropriation in the first instance.

It is therefore my opinion, that it is the duty of the Shiloh com-
mission to prepare and file with the governor a full and complete
report of their doings as such commissioners, and that they have
the right to publish such report in book form and pay for the same
out of the funds set aside for expenses in section 3 of chapter 167.

Respectfully,
H. W. Byers.

MoRTGAGES.—TAXATION OF.
Des Moines, February 19, 1907.
E. B. Cooxk, Esq,
Cambridge, Il1.
Dear Sig: Replying to your recent favor referring to taxes
upon your mortgage, I have to say, that moneys and credits, which
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would include notes and mortgages securing them, are assessable
in this state the same as other property, and it makes no difference
how they are acquired whether as security for unpaid purchase
price of land, or for the loan of money. It is not likely, however,
that if you are a resident of Illinois your mortgage would be
assessed in this state, as we have no law up to this time taxing
mortgages under the circumstances of your case. 'There are sev-
eral bills pending just now in the legislature with that end in
view.
Very truly yours,
H. W. ByErs.

Forergn CorporaTiONs.—Must CoMPLY witH LAw BEFORE DoINeg
BUsINeSS IN THIS STATE.

Des Moines, February 22, 1907.

Oscar J. JornsoN, Esq., :
Oyens, Iowa.

My DEar Sir: I beg to acknowledge receipt of your favor of
the 19th instant, referring to foreign eorporations doing business
in this state. Replying I have to say, that before foreign corpora-
tions can transact any business in this state they must comply with
section 1637 of the code, that is to say, they must file certified
copy of their articles of incorporation with the secretary of state,
pay the filing fee and secure from the secretary a permit.

Before advising about prosecution, I would like to know some-
thing more definite about the particular ecase you have ir mind.

Please let me hear from you again.
Very truly yours,

H. W. ByErs.

CLERk oF THE District COURT.—FEES oF OFFICE.—How DISPOSED
OF.
Des Moines, February 28, 1907.
E. W. CrLaRg, Esq,,
Clerk District Court,
Mason City, Iowa.

My DEar SiR: I beg to acknowledge receipt of your favor of
the 27th instant, referring to naturalization fees. Replying I
have to say, that I am not permitted to give you an official opinion
upon the question, as requests for such opinions must come from
some of the departments of state. I will, however, out of courtesy
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to you, say that all fees collected by the clerk of the district court
should be reported and turned into the county treasury.
Very truly yours,
H. W. BYEgS.
RECORDING OF PATENTS To LAND.—Where to complete chain of
title—Not necessary to submit it to auditor for taxation.

Des Moines, February 28, 1907.
E. E. Boss, Esq.,
Charles City, Iowa.

Drar SIR: T beg to acknowledge receipt of your letter of some
days ago, referring to the recording of patents. Replying I have
to say, that I am not permitted to give you an official opinion upon
the question submitted, as requests for such opinions must come
from some of the departments here; I will say, however, out of
courtesy to you, that where the recording of the patent is simply
to perfect the chain of title, and is not in fact a transfer, it is not
necessary to submit it to the auditor to be entered for taxation, ete.

Very truly yours,
H. W. Byess.

CuaprEr 106 of the Thirty-first General Assembly.—Unlawful to

sell kerosene in red cans.
Des Moines, March 1. 1907.
H. C. UNBEHAUN, Esq.,

Winthrop, Iowa.

DEar Sik: Replying to your recent favor I have to say that
under chapter 106, laws of the thirty-first general assembly, it is
unlawful to sell kerosene in red casks, cans or measures. You did
right in refusing to make such sale. The law provides that gaso-
line shall be sold in cans painted red, and that no kerosene shall

be so sold.
Very truly yours,

H. W. Byergs.

MuLcr Law.—Hard cider when intoxicating comes within the law.
Des Moines, March 8, 1907.
C. A. FossELMAN, EsqQ.,
Wayverly, Iowa.
Dear SirR: I beg to acknowledge receipt of your letter of yes-
terday asking if it is contrary to the laws of Towa to sell hard cider
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without paying the mulet tax. Replying I have to say, that T am
not permitted to give you an official opinion upon the question
submitted for the reason that requests for such opinions must eome
from some of the departments of state. I would suggest. how-
ever, that it has been held by the supreme court that the sale of
hard cider when intoxicating is forbidden, and is subject to ex-

actly the same rules and regulations as is the sale of whiskey or
beer.
Very truly yours,
H. W. ByEgs.

KerosENE OiL.—Diserimination in sale of by retail merchant.

Des Moines, March 8, 1907.
BurcEess ‘& SMITH,

Akron, Towa.

GeENTLEMEN: I beg to acknowledge receipt of your recent favor
referring to the sale of kerosene oil. Replying I have to say, that
the act of the thirty-first general assembly covering unfair com-
mercial diserimination in petroleum products has no application
whatever to the sale of kerosene oil by the retail merchants through-
out the state, and there is nothing in the act that would prohibit
the retailer from selling five gallons for ninety cents, even though
he was charging twenty cents for a single gallon. You will un-
derstand, of course, that this is simply my personal view of the
matter, and not an official opinion, as requests for sueh opinions
must come from some of the state departments. You will, how-
ever, be entirely safe in relying on what is said above.

Very truly yours,
H. W. ByYEgs.

MorrgaGe NOTE.—Must be acknowledged and recorded to bind

third parties.

Des Moines, March 9, 1907.

W. S. & A. V. BLACKRFORD,

Bonaparte, Towa.

GENTLEMEN: Replying to your recent favor I have to say, that

I see nothing in the provisions of the sample note which would
make it either illegal or void, as between the parties it would be
perfectly good, but provisions in the note as to title, ownership
and right of possession would be of no force whatever as against
persons purchasing the property from the maker of the note with-
out notice, that is to say, in order to bind third parties you would



236 REPORT OF ATTORNEY-GENERAL

have to have an acknowledgment on the note and file it for record
the same as a mortgage. You will understand, of course, that I
am simply giving you my personal views, and not an official opin-
jon, as I am not permitted to give such opinions except upon re-
quest from some of the state departments.
Very truly yours,
H. W. Byergs.

PENsioN MoNEY.—Not subject to taxation.
Des Moines, March 9, 1907.
d. C. FarvEr, Esq,,
‘Wapello, Iowa.

My DEar Sir: Replying to your letter of a day or two ago I
have to say, that pension money is not subject to taxation. See
section 1309 of the code, page 460. You will understand, of
course, that I am simply giving you my personal views as I am
not permitted to give official opinions except upon request of some
of the state departments.

Very truly yours,
H. W. BYEgs.

Lierary Tax.—Right of women to vote.
Des Moines, March 11, 1907.
J. S. Jackson, Esq,
Villisca, Iowa. )
My Dear Sik: Replying to your favor of Friday, referriné-to
library tax, I have to say, that as you state the question, women
. undoubtedly have the right to vote, but they must have the same
qualifications as men, that is to say, they must be residents and
twenty-one years of age, ete. Of course, you will understand that
I am simply giving you my personal views and not an official
opinion, for the reason that requests for such opinions must come
from some of the departments here.
Very truly yours,
H. W. Byggs.

CoNSTRUCTION OF SECTIONS 602 of the code supplement and 603
of the code.

Des Moines, March 11, 1907.
Mr. F. R. Forp,

Tiffin, Iowa.
Dear Sir: T have your letter of March 9th in which you inquire
concerning the election of town officers. In reply will say that
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section 602 of the code supplement and section 603 of the code
provide that in the organization of an incorporated town, there
shall be elected a council, mayor, clerk and treasurer, who shall

hold their offices until the first regular election thereafter.
Under your statement of facts the officers elected in December,

1906, for the town of Tiffin would hold their offices until the first
regular election thereafter, which should be held on the 25th day
of March, 1907, at which time it will be necessary for you to elect
a new council, mayor, clerk, treasurer and assessor. The assessor,
however, will not begin his term of office until January 1, 1908,
as provided by section 650 of the code.

Trusting this will make the matter sufficiently clear, I am,

Yours very truly,
H. W. Byegs.

TownsHIP TRUSTEES.—Where one trustee still in office, he shall
appoint other two.
Des Moines, March 20, 1907.
H. G. Scort, Esq.,

Leon, Iowa.

My Dear Sik: I beg to acknowledge receipt of your March
16th, referring to the appointment of township trustees. Replying
I have to say, that I cannot give you an official opinion upon the
question submitted for the reason that requests for such opinions
must come from some of the state departments. I will, however,
out of courtesy to you, give you my personal views in the matter.

Section 1272 of the code, providing for filling vacancies, so far
as it is material to the inquiry, provides:

“In all other township offices, including trustees, by the
trustees, but where the offices of the three trustees are all
vacant, the county auditor shall appoint.”’

Under this provision it is undoubtedly the duty of the trustee
whose term has not yet expired, to appoint the other two trustees.

You will notice that the auditor makes the appointment only
‘‘where the office of the three trustees are all vacant.”’

, Very truly yours,
H. W. Byegs.
SHERIFF’s FEES.

Des Moines, March 20, 1907.
J. H. Keenan, Esq.,
Osceola, ITowa.

My DEar Sik: I beg to acknowledge receipt of your letter of
the 14th instant, referring to sheriff’s fees. Replying I have to
say, that I cannot give you an official opinion upon the question
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submitted for the reason that such opinions ean only be given
upon request of some of the state departments. I will, however,
out of courtesy to you, give my personal views upon the matter
referred to.

Paragraph 9 of section 511 of the Code provides:

““For making and executing a certificate or deed for lands
sold on execution or a bill of sale for personal property sold
one dollar.”’

Under this provision the sheriff is entitled to charge and receive
one dollar for the certificate of purchase issued when the sale is
made, and one dollar for making the sheriff’s deed, if the property
is not redeemed and a deed is demanded.

Very truly yours,
H. W. Bygrs.

Notary PuBLic.—A notary public who is a stockholder in a bank
cannot take acknowledgment of mortgage executed in favor of
bank. _

. Des Moines, March 20, 1907.

D. B. AuEen, Esq., '

Arlington, Iowa.

My Dear Sir: I beg to acknowledge receipt of your letter of
recent date, referring to notaries public. Replying I have to say,
that I cannot give you an official opinion upon the question sub-
mitted for the reason that requests for such opinions must come
from some of the state departments. I will, however, out of eourt-
esy to you, suggest that if you are a stockholder in the bank, as I
assume you are, you cannot as notary public take and certify an
acknowledgment of mortgages executed in favor of the bank. This
whole question is covered by deeisions of our supreme court which
can be found in the 113 Iowa, 216, the 87 N. W. R., 655.

I suggest that some day when you are where you can have
access to these books you read these decisions.

: Very truly yours,
H. W. BYEgs,

Divorce Laws or Iowa—When a wife or husband may obtain a

divorce.
Des Moines, March 21, 1907.
CresTer M. Burnsipg, Esq,,

Fayette, Iowa.
Dear Sir: I beg to acknowledge receipt of your letter of recent
date, referring to the divorce laws. Replying I have to say, that
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the following are the grounds for divoree in this state if the wife
makes the application: '

1. When he has committed adultery subsequent to the mar-
riage.

2. When he wilfully deserts his wife and absents himself with-
out a reasonable cause for the space of two years.

3. When he is convicted of a felony after the marriage.

4. When after marriage he becomes addicted to habitual drunk-
enness.

5. When he is guilty of such inhuman treatment as to endanger
the life of his wife.

The husband may obtain a divorce from the wife for like cause,
and also when the wife at the time of the marriage was pregnant
by another than the husband of which he had no knowledge, unless
he had an illegitimate child or children then living, which at the
time of the marriage was unknown to the wife,

The courts construe the provisions of the code for divorce
strictly, and an applicant to be successful must come clearly within
some of the grounds above stated.

In the first divorce enactment in this state there were in addi-
tion to the above grounds three others, as follows:

‘When a defendant at the time of his marriage was 1mpotent

‘When he had a lawful wife then living.

‘When it shall be made fully apparent that the parties ecannot
live in peace and happiness together and that their welfare re-
quired a separation.

You will find the first enactment in the code of 1851, on page
223, under the title divorce and alimony. The present law cover-
ing divoree and alimony is contained in chapter 3 title XVI of the

code of 1897, beginning on page 1135.
Very truly yours,

H. W. BvErs,

SuapE Trees or HeEpee ALong PusLic Roap.—Brusa GrowiNg

IN Roab.
Des Moines, March 22, 1907.
J. A. Matuanp, Esq.,

New -Sharon, Iowa.

My Dear Sik: 1 beg to acknowledge receipt of your favor of
recent date, referring to hedges. Replying I have to say, that
while T am not permitted to give an official opinion upon the ques-
tion submitted for the reason that requests for such opinions must
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‘come from some of the departments here, I will, out of courtesy to
you and the board of trustees suggest:

1. That if the hedges referred to in your letter are along the
public road, the trustees would have the right to proceed as pro-
vided in section 1570.

2. As to how close the hedge may be left standing for posts or
shade trees is largely a matter of judgment, and if the hedge
trees are far enough apart so that they are used only for posts or
shade trees they should not be disturbed.

3. The trustees would have no right to eut shade trees on the
fence line, unless the trees in some manner obstructed the publie
highway.

4. The road supervisor has jurisdiction over the public roads
in his distriet, the adjoining land owner is under no obligation to

cut brush growing in the highways.
Respectfully yours,

H. W. Byers,

VacciNaTioN. WHEN MAY BE REQUIRED oF PusLic ScHooL CHIL-
DREN.—Homoepathie method not recognized.
Des Moines, Towa, March 22, 1907.
0. E. Mepi, M. D.
Persia, Iowa.

My Dear Sir: Replying to your recent favor referring to small-
pox cases at Persia, Iowa, I have to say, that I cannot give you an
official opinion upon the questions submitted for the reason that
requests for such opinions must come from some of the depart-
ments here, I will, however out of courtesy to you suggest, that
the local board of health would have no right to require scholars
to be vaccinated before being admitted to the publie school, ex-
cept in cases of an epidemic. Under such ecircumstances they
would have a right to exclude from the schools all persons who
refused to comply with the order of the local board.

As to the so-called ‘‘oral or Homoeopathic vaceination’’ I have
to say, that the state board of health has always refused to rec-
ognize such vaccination.

I enclose you copy of rules and regulations called circular No.
3 and call your attention to a decision of Judge Macy, found on
page 5, and an opinion of attorney-general Remley on page 8, cov-
ering substantially the points inquired about in your letter,

Very truly yours,
H. W. Bygrs.
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CouNTy TREASURER—SALARY.
Des Moines, March 26, 1907.
F. P. WrigHT,
Chariton, Towa.

DEear Sir: Your two letters referring to the salary of the coun-
ty treasurers were duly received, delay in responding thereto was
due to the fact that both letters were received at a time when the
entire force in this department was occupied with other aceumu-
lated business and your letters were laid aside and my attention
has just now been called to them.

You, of course, understand that I cannot give you an official
opinion upon the questions submitted, for the reason that requests
for such opinions must come from or through some of the state de-
partments; I will, however, out of courtesy to you state my views
upon the matters inquired about.

I have read General Mullan’s letter of February 25, 1905, to
Mr. C. B. Ellis of Onawa, Towa, and to which you refer, and have
also read Mr. Ellis’ letter asking for an interpretation of section
490. General Mullan’s letter evidently proceeds upon the theory
that the taxes collected by the county treasurer, other than that
covered by paragraph one of the same section, are to be used simply
as a basis upon which to determine the amount due the treasurer
at the end of each quarter or at the end of the year, as the case
may be, and that while paragraph five provides that the excess over
and above the fifteen hundred dollars allowed the treasurer for
salary shall be paid into the county treasury, as a matter of fact
the treasurer will have nothing to pay in, that is to say, his
idea seems to be that the clause, ‘‘the excess shall be paid to the
county treasurer’” refers to the original payment by the tax payer
and that the excess so paid will be credited up to the several funds
provided for in section 1303 of the code, and not alone to the gen-
eral fund provided for in paragraph two of that seetion. In ar-
riving at this eonclusion I think the general must have overlooked
section 492.

My own judgment is that when section 490 and 492 are con-
sidered together, as they must be, that it is contemplated that the
treasurer shall report quarterly all moneys received by him for
services, and that a warrant should be drawn in his favor for the
three per cent covered by paragraph two on the general fund, so
that at the end of the quarter the treasurer will have received all
of the fees earned by him up to that time, including the three

16
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per cent provided for in paragraph two of section 490, and at the
end of the year if the total amount received by the treasurer ex-
ceeds fifteen hundred dollars the excess is turned into the treasury,
and credited to the general fund.

It is only fair for meé to say to you that Mr. Ellis confined his in-

quiry to General Mullan to section 490.
Very truly yours,

H. W. Byxrs.

MaLr Tonic.—Druggist as permit holder not authorized to sell
malt tonie.
Des Moines, Jowa, March 27, 1907.
Harr & Giess Co.,

Center Junection, Towa.

GENTLEMEN: I beg to acknowledge receipt of your favor of the
23d instant referring to the sale of malt tonic, and in which you
say : .

““T would like to be informed if druggists have the right to
sell malt tonic preparations that are on the market if sold in
good faith as medicine, and not as a beverage. Please let me
know at your earliest convenience.’’

Replying I have to say, that I cannot give you an official opinion
upon the question submitted for the reason that requests for such
opinions must come from or through some state department; T will,
however, out of courtesy to you give you my views touching the
sale of malt tonie,

Section 2385 of the code provides:

‘‘Persons holding permits may sell and dispense intoxicating
liquors, not including malt liquors for pharmaceutical and
mediecal purposes, and to permit holders for use and resale by
them, only for the purposes, authorized in this chapter; they
may also sell and dispense aleohol for specified chemical pur-
poses, and wine for sacramental uses. Registered pharma-
cists, physicians holding certificates from the state board of
medical examiners and manufacturers of proprietary medi-
cines may buy from permit holders intoxicating liquors (not
including malt) for the purpose of compounding medicines,
tinctures and extracts that cannot be used as a beverage, but
nothing herein contained shall be construed to authorize the
manufacture or sale of any preparation or compound, under
any name, form or device, which may be used as a beverage,
and which is intoxicating in its character.’’
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It is obvious from the provisions of this section if the malt tonic
referred to in your letter comes within the term ‘‘malt liquors’’
as here used that your question must be answered in the negative.
This section prohibits permit holders from selling or dispensing
malt liquors and registered pharmacists from buying malt liquors
for the purpose of compounding medicine, tinctures, ete. The evi-
dent intent of the legislature in the enactment of this section be-
ing to prohibit the sale of malt by the persons referred to for any
purpose.

Yours very truly,
H. W. ByYErgs.

SoLpiErRs’ Winows—RIGHT To EXEMPTION.

Des Moines, April 1, 1907.
W. H. DownNineg, Esq.,

Primghar, Towa.

DEear Sir: 1 beg to acknowledge receipt of your letter of the
30th ultimo referring to exemptions to soldiers’ widows under
section 1304 of the code. Replying I have to say, that under the
facts stated in your letter the widow would be entitled to the eight
hundred dollar exemption provided by paragraph seven of said
section 1304 of the supplement to the code. Of course, you will
understand that this is not an official opinion, but simply my per-
. sonal views given out of courtesy to you. Official opinions, as you
know, can only be given upon request from some of the state de-

partments.
Very truly yours,

H. W. BYERS.

MAYOR—JUSTICE OF THE PEACE.—A citizen may hold both offices
at same time.
Des Moines, April 1, 1907.
J. G. THAYER, Esq,
Blakesburg, Iowa.

My Dear Sir: I beg to acknowledge receipt of your recent
favor in which you ask whether a citizen of an incorporated town
can legally hold both the office of justice of the peace and mayor.
Replying thereto I have to say, I know of nothing in the laws of
this state that would prevent a person from being both justice of

the peace and mayor at the same time.
Very truly yours,

H. W. BYErs.
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Tax ror RELIEF oF INDIGENT SOLDIERS—HoOwW DISTRIBUTED.

Des Moines, April 1, 1907.
Wirtriam Locaw, Esq,,
Fort Dodge, Kansas.

Dear Sik: Replying to your favor I have to say, that section
430 of the code of 1897 authorizes the board of supervisors to levy
a tax of one-half mill upon all the taxable property within the
county to create a fund for the relief and to pay funeral expenses
of indigent union soldiers, and their wives, widows or minor chil-
dren having a legal residence in the county. The fund is distri-
buted by a commission called the Soldiers’ Relief Commission.
They are appointed by the board of supervisors; the commission
meets at stated periods and reports their doings to the board.

Trusting this information is what you want, I am,

Yours very truly,
H. W. BYErgs.

GASOLINE—SALE OF.
Des Moines, Towa, April 1, 1907.
Harry Biururs, Esq.,
Maquoketa, Iowa.
" DEar Sir: I beg to acknowledge receipt of your letter of the

29th ultimo referring to the sale of gasoline in which you ask *

whether the package must be painted red where sales of a quart
or less are made. Replying I have to say, that section 1 of chap-
ter 106, laws of the thirty-first general assembly in so far as it is
material to your inquiry provides:

‘‘Every person dealing at retail in gasoline in this state
shall after the first day of January, 1907, deliver the same to
the purchaser in quantities of more than one quart and less
than six gallons only in barrels, casks, packages, cans or meas-
ures painted vermillion red, and having the word gasoline
plainly stenciled or marked thereon.”’

It will be noted that this provision requiring the package to be
painted red, ete., only applies to sales of more than one quart and
less than six gallons. It was evidently the intention of the legiS-
lature to permit the delivery to persons of a quart or less in a
bottle or other package without being marked as required when
the sale is of an amount greater than a quart and less than six

’
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gallons. It is therefore my opinion that dealers may deliver gaso-
line in a bottle or can not painted or marked as required in section
1, chapter 106, laws of the thirty-first general assembly, where the
amount delivered is one quart or less. You will, of course, under-
stand that this is not an official opinion, but simply my personal
views given out of courtesy to you. Official opinions can only be
given upon request from some of the state departments.

Very truly yours,

H. W. ByEegs.

ASSIGNMENT OR RELEASE OF MORTGAGE ON MARGIN OF RECORD.

Des Moines, April 1, 1907.
L. J. FLeMiNg, Esq.,
Centerville, Towa.

DEear Sir: Replying to your recent favor 1 have to say that the
law requiring the county recorder to witness the signature of the
party releasing or satisfying a mortgage went into effect March
28, 1894, There is nothing in the statute requiring the recorder
to witness the signature when an assignment of the mortgage is
made, and the failure of the recorder to witness such signature
would have no effect on the assignment whatever.

Very truly yours,
H. W. ByEgs.

CoNsTRUCTION OF SEcTIONS 12 aAxD 13, CHAPTER 11 OoF THE THIR-
TIETH (ENERAL ASSEMBLY.

Des Moines, April 4, 1907.
GoverNor A. B. CuMMINS, : '
Des Moines, Iowa.

My Dear GoverNOR: Referring to the letter of Mr. Wells Ru-
pert, which I return to you herein, I have to say, that I see no
real difficulty in ascertaining the legislative intent in adopting seec-
tions 12 and 13 of chapter 11, laws of the thirtieth general as-
sembly. It would have been better perhaps if the legislature had
used the term ‘‘seventeenth year’’ instead of ‘‘seventeenth birth-
day’’; the latter term in view of the difference of opinion as to
when you begin to count birthdays leaves section 12 open to two
different constructions, that is, one magistrate might hold that the
section applied to children having reached their seventeenth year,
while another might hold that it applied to children who had
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reached their sixteenth year, and as Mr. Rupert says in his letter
both decisions would have support in Websters definition of birth-
day.

There is nothing, however, in the section that exempts boys over
sixteen and under seventeen from punishment for the commission
of crime. All that is sought to be done by the section is to prevent
the commitment or confinement of any child under seventeen years
of age in a place where they will be exposed to the influence of
adult conviets.

I have already had some correspondence with the county attor-
ney of Dubuque county about the same matter.

Very truly yours,
- H. W. ByYErs.

Boarp oF EQUALIZATION—RIGHT TO ADJOURN FOR INVESTIGATION.

Des Moines, April 5, 1907.
R. E. Barg, Esq.,
Box 44, Wapello, Iowa.

My DEar Sir: I beg to acknowledge receipt of your letter of
yesterday referring to the proceedings of your board of equaliza-
tion. Replying I have to say that I doubt very much the pro-
priety of my expressing an opinion upon the questions submitted,
and would suggest that it is the duty of the city and county attor-
ney to advise about such controversies; I will, however, out of
courtesy to you say, that I see nothing illegal in the proceedings of
the board of equalization as stated by you. It is entirely proper
to adjourn the board of equalization for the purpose of ascertaining
such facts as may be necessary to fix the taxable value of property
within their jurisdiction.

As to the other matter of assessing the property of the concern
you refer to, a right conclusion depends so much on full and com-
plete information as to the business of the tax payer in question,
that I will not undertake to say more than to call your attention
to the case of McConn vs. Roberts, found in the 25 Iowa at page
152, and Jewel vs. Board of Trustees of Sumner township, Bu-
chanan county, found in 113 Iowa, page 47. You will undoubtedly
find both of these cases in the library of some lawyer in your town.

Respectfully yours,
H. W. ByErs.
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Ciry CouNCIL—COMPENSATION.
. Des Moines, April 5, 1907.
Greorge W. Bowen, Esq.,

" Carroll, Towa.

Dzar Sir: I beg to acknowledge receipt of your letter of a day
or two ago addressed to my predecessor, Hon. Charles W. Mullan,
referring to the compensation of members of the city council. Re-
plying I have to say, that while I very much doubt the propriety
of my expressing an opinion upon the question submitted, I will
however, out of courtesy to you suggest that if the meeting is a
regular council meeting, or a called meeting of the council, the
members present would be entitled to one dollar for that meeting
without reference to the character of the business transacted at the
meeting, that is to say, they would be limited in their compensa-
tion to a dollar for that meeting even though after getting together
they organized as a board of health. There is no provision in the
statute entitling them to compensation while acting simply as a

board of health.
Very truly yours,

H. W. BYEgs.

APPLICATIONS FOR THE PURCHASE OoF LiQUOR—WHAT Musr Con-
TAIN. S
Des Moines, April 6, 1907.
BrunT & PARNUM,
Decorah, Iowa.

GENTLEMEN: I beg to acknowledge receipt of your letter of a
day or two ago referring to blank applications for the purchase of
liquor. Replying I have to say, that while I doubt very much the
propriety of my expressing an opinion upon the sufficiency of the
blanks, copy of which are enclosed in your letter, I will, however,
out of courtesy to you suggest that the exact requirements of the
statute are as follows:

First. The blank requests must be signed by the applicant in
his true name.

Second. It must be truly dated.

Third. Tt must contain the statement that the applicant is not
a minor.

Fourth. It must give the residence of the purchaser if he is
purchasing for himself, if for another, then both the residence of
the purchaser and that for whom the liquor is requested must be
given.
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Fifth. It must state for whom and whose use the liquor is re-
quired.

Sizth. Must give his true name and residence, and if the streets
are numbered must give the number and street.

Seventh. It must state the actual purpose for which the request
is made, and for what use desired.

Eighth. 'That neither the applicant nor the person for whose
use requested, habitually uses intoxicating liquors as a beverage.

Ninth. The application must be attested by the permit holder
who receives and files the request.

I find nothing in the statute preventing the sale to an adult for
the use of a minor for legitimate purposes. For your further in-
formation I call your attention to the decisions of our supreme
court found in the 82 N. W. R., pages 335 and 439. You can find
these books in any of the law offices in your city and it might be
worth your while to read these cases.

Very truly yours,
H. W. Bygrs.

MuniciPAl, REPORTS—MADE ANNUALLY—WHAT T0 CONTAIN.

Des Moines, April 8, 1907.
W. M. Hamuron, Esq.,
Lake View, Iowa.

DEear Sir: I beg to acknowledge receipt of your letter of the
3d instant referring to the annual report of cities and towns. Re-
plying I have to say, that section 741-c of the code supplement re-
quires each municipality to make an annual publie report con-
taining an accurate statement in summarized form.

First, Of all collections made or receipts of such municipality
from all sources.

Second. All accounts due the public but not collected.

Third. All expenditures for every purpose.

Fourth. A statement in detail of the cost, operation and income
of each public utility operated or owned by the municipality.

Fifth. A statement in detail of the entire public debt.

Sizth. The amount of debt which the municipality may under
the law contract for the year for which the report is made.

The report must be published annually at the close of the fiscal
year in two newspapers in said eity or town, or in one such paper
if there be but one, and if none then by posting a copy in three
publie places in said city or town.
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A report containing anything less than the several items above
mentioned would not be a full compliance with the law.
Very truly yours,
H. W. ByErs.

Muror TAx—FAILURE TO ASSESS—LIABILITY FOR BACK Tax,

Des Moines, April 8, 1907.
L. A. Ping, Esq,,
Toledo, Iowa.

DEar Smk: I beg to acknowledge receipt of your letter of the
4th instant referring to collection of mulet tax. Replying I have
to say, that if I understand your letter the authorities in collecting
the mulet tax are not confined to the quarter in which the report
is made by the assessor, that is to say, if an individual has been
keeping and running a place where intoxicating liquors have been
sold for say nine months prior to the time he was first reported by
the assessor, there would be three quarterly installments of -the
mulet tax due from him. The fact that the assessor has failed to
include such person in his list of persons filed with the auditor, if
any such has been filed, would not relieve the individual from the
payment of the tax, nor prevent the same from being a lien upon
the real estate wherein or whereon the business is carried on.

Very truly yours,
H. W. Byegs.

Drainage Law—TRUSTEES MAY PETITION ¥YOR DrRAINAGE DISTRICT

—Cosr oF DraIN.
' Des Moines, April 8, 1907.
H. S. SpEEr, Esq.,

‘Webb, Iowa.

DEear Sir: I beg to acknowledge receipt of your letter of the 5th
instant referring to the drainage law. Replying thereto I have
to say:

First. That your trustees have the right to petition for the
establishment of a drainage district covering and including the
highway referred to in your letter.

See section 44, chapter 68, laws of the thirtieth general assembly
as amended by section 5, chapter 84, laws of the thirty-first gen-
eral assembly. ,

Second. The cost of such drain is to be paid from the road fund
of the township, or townships if the district extends into more
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than one township, or from the county road fund, or partly from
each of said funds as the board of supervisors may direct.
Very truly yours,
H. W. Byess.

ConstrUCTION OF SENATE Fine No, 215, passed by thirty-second
general assembly.
Des Moines, April 9, 1907.
H. L. Tinuey, Esq, .
Couneil Bluffs, ITowa.
My DEesr Mr. TiNLEY: I beg to acknowledge receipt of your
letter of the 6th instant in which you say:

““The fire and police board recently appointed composed of
Messrs. B. M. Sargent, L. Zuramel, Sr., and myself, wish to
ask if you would kindly furnish at an early date as convenient,
your opinion relative to the appointment of a successor to the
chief of the fire department. The present chief was clected by
the city council in March, 1906, for the term of one year
ending March 31, 1907, and not re-elected by the council.
Kindly say as to the intent of the law in regard to the standing
of the present chief. We have been advised that copies of the
law will be sent us soon.

“Kindly say from what fund will be expected to supply
books and stationery and who authorizes such expenditure.’’

In response thereto I submit the following:

Section 1 of senate file No. 215, the bill just recently passed by
the general assembly and which became operative as a law on the
4th day of this month, makes the law covering the board of police
and fire commissioners in certain cities apply to all cities with a
population of 25,000 and over.

Section 2 of the bill takes from the city council the rlght to
elect the chief of the fire department.

Section 3 gives the power to appoint a chief of the ﬁre depart-
ment to the board of police and fire commissioners.

Section 4 includes the chief of the fire department in the list of
officers who may be removed by the board for misconduet or failure
to perform his duty, in other words, puts the office of chief of the
fire department under civil service rules. '

Section 5 continues the present chief of the fire department and
the members of the police and fire department of all cities af-
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fected by the act, other than the chief of police, in their present
positions without further appointment or examination.

Section 6 is the publication clause.

It will be noted that there is no provision whatever in the bill
covering necessary supplies, books and stationary for the board.

I am of the opinion therefore:

First. That under the facts stated in your letter, there is a
vacancy in the office of the chief of the fire department of your
city.

Second. That the board of police and fire commissioners have
the authority to fill such vacaney by the appointment of the chief
of the fire department.

Third. That such supplies, books, and stationary as may be
needed by the board for the purpose of organizing and conducting
its department should be furnished and paid for in the same way
that supplies for other departments of the city government are
furnished and paid for.

Very truly yours,
H. W. ByErs.

CiTiES OF SECOND Crass—WHAT OFFICERS MAYOR APPOINTS.

Des Moines, April 10, 1907.
B. R. BrysoN, Esq.,
Towa Falls, Iowa.

DEear Sik: I beg to acknowledge receipt of your favor of the
5th instant referring. to the appointment of city officers. Replying
I have to say, that under the law enacted by the recent general as-
sembly in cities of the second class the mayor is authorized to ap-
point a street commissioner, marshal, deputy marshal, and such
other officers as may be provided for by ordinance.

Very truly yours,
H. W. ByErs.

PusrLic CEMETERY—WHEN TRUSTEES May LEvy TAX FOR SUPPORT
OF.
Des Moines, April 16, 1907.
Leo C. PercivaL, Esq.,
‘Winterset, Iowa.
Dear Sir: 1 beg to acknowledge receipt of your recent favor re-
ferring to eemetery tax. Replying I have to say, that the facts
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stated in your letter are not sufficient upon which to base an opinion
as to whether or not the tax referred to is properly levied.

You say, ‘‘the township trustees levied a cemetery tax on the
property within the limits of a town in the township for a cemetery
within the limits of that town,”” but you do not say who owns and
controls the cemetery, nor the amount of the levy.

Under the statute the township trustees have the power to levy a
tax to pay for lands purchased for cemetery purposes or for the
necessary improvement and maintenance of cemeteries in their town-
ship, or in an adjoining township whenever they deem such action
advisable.

In addition to this they have the power to levy a tax of not to
exceed one mill to improve and maintain any cemetery not owned
by the township provided the same is devoted to general public use.
This last power is given to them by chapter 23, acts of the thirtieth
general assembly.

If the cemetery referred to in your letter is owned and controlled
and maintained by the city or town referred to, and not devoted to
general public use, then the trustees would have no power to make
thé levy and the tax would be invalid ; but as I said before, it, is im-
possible for me to give you an intelligent opinion without a more
definite statement of the situation. ’

Very truly yours,
H. W. ByErs.

AssESSOR—DUTY To ADMINISTER OATH TO TAXPAYER.

April 16, 1907.
S. C. Jupy, Esq,,
Jefferson, Iowa.
DEear Sir: Replying to your recent favor I have to say:
First. That it is the duty of the assessor to administer the oath
"as provided by the statute.

Second. If the taxpayer signs the oath he would not be heard to
say he was not sworn.

Third. The assessor has no right to sign the taxpayer’s name to
the oath.

Fourth. If the assessor should sign the taxpayer’s name to the
oath his liability would depend entirely upon the circumstances un-
der which he signed it. ’

Very truly yours,
H. W. BYErs.
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ProPERTY OWNED BY EDUCATIONAL INSTITUTION—EXEMPT FROM
TAXATION.
April 16, 1907.
J. P. PerErsonN, Esq.,
Humboldt, Towa.

Dear Sir: 1 beg o acknowledge receipt of your recent favor re-
ferring to taxation of the Humboldt eollege property. Replying I
have to say, that while I very much doubt the propriety of my ex-
pressing an opinion upon the question submitted, I will out of
courtesy to you suggest, that if the property referred to is owned
by the Humboldt College, and used for educational purposes solely,
and no part of the property leased or otherwise used with a view to
pecuniary profit it is exempt under section 1304 of the code; if
however, the property is owned by yourself the use of it by the
college even though it was without charge would not bring it with-
in the exemption clause of that section. I assume, however, from
your letter that while the title to the property is in your name, it
is in fact owned by the college. '

I would suggest that you examine Griswold College vs. The State,
46 Towa, 275, and Laurent vs. The City of Muscatine, 59 Towa, 404.

Very truly yours,
H. W. BYErs.

CoUNTY RECORDER—DEPUTY—SALARY—FEES.

April 17, 1907.
Minnie E. ALLEN,
County Recorder,
Marshalltown, Towa.

Dear Mapam: T beg to acknowledge receipt of your recent favor
referring to salary of the county recorder and deputy. Replying
I have to say, that while I very much doubt the propriety of my ex-
pressing even a personal opinion upon the question stated in your
letter, I will out of courtesy to you, and for your information alone
say: :

First. That in my judgment the salary of the county recorder
and deputy is payable monthly as provided in section 1289 of the
code.

Second. That the board of supervisors is without authority to
prevent the payment of the monthly installments due these offi-
cers.
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Third. That under section 495 of the Code as amended by chap-
ter 21 laws of the thirtieth general assembly, the recorder is re-
quired to report quarterly to the board of supervisors all fees col-
lected by him, and to make an annual settlement with the board on
the first Monday in January of each year and pay into the county
treasury all fees collected.

Fourth. That under said section as amended the recorder has
no right to retain any part of the fees as payment of salary, but
must pay all money collected as fees into the county treasury and
draw salary the same as other county officers under section 1289 of*
the code.

It was undoubtedly the intention of the legislature in adopting
chapter 21, laws of the thirtieth general assembly to put the re-
corder’s office strictly upon a salary basis, and to require this officer
to quarterly pay all money received by him in the way of fees
into the county treasury; chapter 21, however, is so drawn that
when read into section 495 of the code does not change the time
when the fees are to be paid into the county treasury. I think, how-
ever, it would be better for all concerned for these officers to pay
over the fees to the county treasurer quarterly instead of standing
on a strict construction of the statute.

Very truly yours,
H. W. ByzEsgs.

RURAL Ma1L CARRIERS—EXEMPTION OF EQUIPMENT FROM TAXATION,

_ April 18, 1907.
CrareNceE L. SpurinNg, Esq.,
Thompso