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‘PUBLISHED UNDER AUTHORITY OF IoWA CODE SECTIONS 2B.5 AND 17A.6

PREFACE

The lowa Administrative Bulletin is published biweekly in pamphlet form pursuant to Iowa Code chapters 2Band 17A and
contains Notices of Intended Action on rules, Filed and Filed Emergency rules by state agencies.

Italso contains Proclamations and Executive Orders of the Governor which are general and permanent in nature; Economic
Impact Statements to proposed rules and filed emergency rules; Objections filed by Administrative Rules Review Committee,
Governor or the Attorney General; and Delay by the Committee of the effective date of filed rules; Regulatory Flexibility Analy-
ses and Agenda for monthly Administrative Rules Review Committee meetings. Other “materials deemed fitting and proper by
the Administrative Rules Review Committee” include summaries of Public Hearings, Attorney General Opinions and Supreme
Court Decisions.

The Bulletin may also contain Public Funds Interest Rates [12C.6]; Workers’ Compensation Rate Filings [S15A.6(7));
Usury [535.2(3)“a”]; Agricultural Credit Corporation Maximum Loan Rates [535.12); and Regional Banking—Notice of
Application and Hearing [524.1905(2)].

PLEASE NOTE: [talics indicate new material added to existing rules; strike-through-etters indicate deleted material.

KATHLEEN K. BATES, Administrative Code Editor ~ Telephone: (515)281-3355
ROSEMARY DRAKE, Deputy Editor (515)281-7252
Fax: (515)281-4424

SUBSCRIPTION INFORMATION

Iowa Administrative Bulletin

The lowa Administrative Bulletin is sold as a separate publication and may be purchased by subscription or single copy. All
subscriptions will expire on June 30 of each year. Subscriptions must be paid in advance and are prorated quarterly as follows:

First quarter July 1, 1998, to June 30, 1999 $244.10 plus $12.21 sales tax
Second quarter October 1, 1998, to June 30, 1999 $185.00 plus $9.25 sales tax
Third quarter January 1, 1999, to June 30, 1999 $125.00 plus $6.25 sales tax
Fourth quarter April 1, 1999, to June 30, 1999 $ 65.00 plus $3.25 sales tax

Single copies may be purchased for $19.00 plus $0.95 tax. Back issues may be purchased if the issues are available.

Iowa Administrative Code

The lowa Administrative Code and Supplements are sold in complete sets and subscription basis only. Allsubscriptions for
the Supplement (replacement pages) must be for the complete year and will expire on June 30 of each year.
Prices for the Iowa Administrative Code and its Supplements are as follows:

Iowa Administrative Code - $1,119.00 plus $55.95 sales tax
(Price includes 22 volumes of rules and index, plus a one-year subscription to the Code Supplement and the lowa Adminis-
trative Bulletin. Additional or replacement binders can be purchased for $10.90 plus $0.55 tax.)

Iowa Administrative Code Supplement - $393.50 plus $19.68 sales tax
(Subscription expires June 30, 1999)
All checks should be made payable to the Iowa State Printing Division. Send all inquiries and subscription orders to:

Customer Service Center
Department of General Services
Hoover State Office Building, Level A
Des Moines, IA 50319

Telephone: (515)242-5120
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‘Schedule for Rule Making

1999
FIRST
HEARING POSSIBLE FIRST POSSIBLE
NOTICE NOTICE OR ADOPTION ADOPTED ADOPTED POSSIBLE  EXPIRATION

SUBMISSION PUB. COMMENTS DATE FILING PUB. EFFECTIVE  OF NOTICE

DEADLINE DATE 20 DAYS 35 DAYS DEADLINE DATE DATE 180 DAYS
Dec. 25 °98 Jan.13 99  Feb.2 ’99 Feb.17 °99 Feb.19 °99 Mar. 10 99 Apr.14 °99 July12 °99
Jan. 8 Jan. 27 Feb. 16 Mar. 3 Mar. 5 Mar. 24 Apr. 28 July 26
Jan. 22 Feb. 10 Mar. 2 Mar. 17 Mar. 19 Apr. 7 May 12 Aug. 9
Feb. 5 Feb. 24 Mar. 16 Mar. 31 Apr. 2 Apr. 21 May 26 Aug. 23
Feb. 19 Mar. 10 Mar. 30 Apr. 14 Apr. 16 May 5 June 9 Sept. 6
Mar. § Mar. 24 Apr. 13 Apr. 28 Apr. 30 May 19 June 23 Sept. 20
Mar. 19 Apr. 7 Apr. 27 May 12 May 14 June 2 July 7 Oct. 4
Apr. 2 Apr. 21 May 11 May 26 May 28 June 16 July 21 Oct. 18
Apr. 16 May 5 May 25 June 9 June 11 June 30 Aug. 4 Nov. 1
Apr. 30 May 19 June 8 June 23 June 25 July 14 Aug. 18 Nov. 15
May 14 June 2 June 22 July 7 July 9 July 28 Sept. 1 Nov. 29
May 28 June 16 July 6 July 21 July 23 Aug. 11 Sept. 15 Dec. 13
June 11 June 30 July 20 Aug. 4 Aug. 6 Aug. 25 Sept. 29 Dec. 27
June 25 July 14 Aug. 3 Aug. 18 Aug. 20 Sept. 8 Oct. 13 Jan. 10 °00
July 9 July 28 Aug. 17 Sept. 1 Sept. 3 Sept. 22 Oct. 27 Jan. 24 °00
July 23 Aug. 11 Aug. 31 Sept. 15 Sept. 17 Oct. 6 Nov. 10 Feb.7 00
Aug. 6 Aug. 25 Sept. 14 Sept. 29 Oct. 1 Oct. 20 Nov. 24 Feb.21 °00
Aug. 20 Sept. 8 Sept. 28 Oct. 13 Oct. 15 Nov. 3 Dec. 8 Mar. 6 °00
Sept. 3 Sept. 22 Oct. 12 Oct. 27 Oct. 29 Nov. 17 Dec. 22 Mar. 20 °00
Sept. 17 Oct. 6 Oct. 26 Nov. 10 Nov. 12 Dec. 1 Jan.5  ’99 Apr.3 00
Oct. 1 Oct. 20 Nov. 9 Nov. 24 Nov. 26 Dec. 15 Jan. 19 99  Apr.17 00
Oct. 15 Nov. 3 Nov. 23 Dec. 8 Dec. 10 Dec. 29 Feb.2 ’99 Mayl 00
Oct. 29 Nov. 17 Dec. 7 Dec. 22 Dec. 24 Jan.12 ’99  Feb.16 '99 May 15 ’00
Nov. 12 Dec. 1 Dec. 21 Jan.5 00 Jan.7 00 Jan.26 00 Mar.1 00 May29 °00
Nov. 26 Dec. 15 Jan. 4 00 Jan.19 00 Jan.21 °G0 Feb.9 00 Mar.15 00 June 12 ’00
Dec. 10 Dec. 29 Jan.18 00 Feb.2 00 Feb.4 °'00- Feb.23 °00 Mar.29 °00 June26 ’00
Dec. 24 Jan.12 00 Feb.1 '00 Feb.16 ’00 Feb.18 00 Mar.8 00 Apr.12 00 July10 00

Jan.7 00 Jan.26 00 Feb.15 00 Mar.1 °00 Mar.3 00 Mar22 00 Apr.26 ’00 July24 00

PRINTING SCHEDULE FOR IAB

ISSUE NUMBER SUBMISSION DEADLINE ISSUE DATE
20 Friday, March §, 1999 March 24, 1999
21 Friday, March 19, 1999 April 7, 1999
22 Friday, April 2, 1999 April 21, 1999

PLEASE NOTE:

Rules will not be accepted after 12 o’clock noon on the Friday filing deadline days unless prior approval has been received
from the Administrative Rules Coordinator’s office.

If the filing deadline falls on a legal holiday, submissions made on the following Monday will be accepted.
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PUBLICATION PROCEDURES

TO: Administrative Rules Coordinators and Text Processors of State Agencies
FROM: Kathleen K. Bates, lowa Administrative Code Editor
SUBJECT: Publication of Rules in Iowa Administrative Bulletin

The Administrative Code Division uses Interleaf 6 to publish the lTowa Administrative Bulletin and can
import documents directly from most other word processing systems, including Microsoft Word, Word for
Windows (Word 7 or earlier), and WordPerfect.

1. To facilitate the processing of rule-making documents, we request a 3.5" High Density (not Double
Density) IBM PC-compatible diskette of the rule making. Please indicate on each diskette the following
information: agency name, file name, format used for exporting, and chapter(s) amended. Diskettes may
be delivered to the Administrative Code Division, 1st Floor, Lucas State Office Building or included with
the documents submitted to the Governor’s Administrative Rules Coordinator.

2. Alternatively, if you have Internet E-mail access, you may send your document as an attachment to
an E-mail message, addressed to both of the following:
becarr@legis.state.ia.us
kbates@legis.state.ia.us

Please note that changes made prior to publication of the rule-making documents are reflected
on the hard copy returned to agencies by the Governor’s office, but not on the diskettes; diskettes are
returned unchanged. '

Your cooperation helps us print the Bulletin more quickly and cost-effectively than was previously
possible and is greatly appreciated.

ALL AGENCIES: Contact bcarr@legis.state.ia.us to receive the
Uniform Rules on Agency Procedure by E-mail.

Guide to Rule Making, June 1995 Edition, available upon request to the lowa Administrative Code Division,
Lucas State Office Building, First Floor, Des Moines, Iowa 50319.
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The Administrative Rules Review Committee will hold its regular, statutory meeting on Monday, March 8, 1999, at
8 a.m. in Room 116, State Capitol, Des Moines, Iowa. The following rules will be reviewed:
Bulletin

AGRICULTURE AND LAND STEWARDSHIP DEPARTMENT(21]
Bulk dry animal nutrients, ch 49, Notice ARC 8650A . ... ... .. .. i i i e, 2/10/99

ARCHITECTURAL EXAMINING BOARD[193B]

Professional Licensing and Regulation Division{193]
COMMERCE DEPARTMENT[181]“umbrella”

Definitions; architecture registration examination; rules of conduct; disciplinary action; petition for rule making

and declaratory order, 1.5, 2.2(1), 2.2(2), 4.1, 4.1(5)“a,” 4.1(6)“1,” ch 5, 8.5 t0 8.16, Notice ARCS8710A .............. 2/24/99
BLIND, DEPARTMENT FOR THE[111]
Administrative procedures, 1.3, chs 3t05, Notice ARCSTI4A ... ... .. i i i e e e e, 2/24/99

COMMUNITY ACTION AGENCIES DIVISION([427]
HUMAN RIGHTS DEPARTMENT[421]“umbrella”

Recoupment of overpayments or payments fraudulently obtained under the weatherization

assistance program, 5.6, Filed ARC 8703A .. ... ... ittt i et e 2/24/99
Recoupment of overpayments or payments fraudulently obtained under the low-income
home energy assistance program, 10.8, 10.8(2) t0 10.8(4), Filed ARCS8T04A ... ..... ... ... .. ... .. ... . ... iiiuan. 2/24/99

DENTAL EXAMINERS BOARD(650]
PUBLIC HEALTH DEPARTMENT{641]“umbrella”

Dental hygiene committee—definition, 1.1, Filed ARC8683A ... ... ... . .. i i 2/10/99
Dental hygiene committee, 5.1, 5.1(3), 5.1(4), 5.2(5), 5.2(6), 5.6, Filed ARC8682A ........ ... ... ... .. ........... 2/10/99
Sharing of information with the college student aid commission, 6.9(2)“i,” Filed ARCS8684A .......................... 2/10/99
Petitions for rule making—dental hygiene committee review, 7.1(5), 7.1(6), Filed ARCS868IA ......................... 2/10/99
Unauthorized practice of dental hygiene, 10.4, Filed ARCS8680A ... ... ... . ... . i, 2/10/99
Application to practice dental hygiene, 11.5(1) to 11.5(3), 11.5(5), 11.6(1) to 11.6(4), 11.6(6), 11.7, 11.8, Filed ARC 8679A .. 2/10/99
License denial—certificate of noncompliance, 11.11, Filed ARC8685A . .. ... ... ... . . . . . . i, 2/10/99
Examinations, 12.3(1) to 12.3(8), 12.4(2), Filed ARCS86T8A . ... ... . ... .o it e, 2/10/99
Dental hygiene faculty permit, 13.2(2), 13.2(7), Filed ARCS86TTA ... ... . . . i 2/10/99
Dental hygiene license—renewal and reinstatement, 14.1(5), 14.5(4), Filed ARCS8676A ............. ... ... .. ...... 2/10/99
License application fees, 15.1, 15.2(1),15.2(2), Filed ARC 8675A ... .. . it i 2/10/99
Certificate of qualification in dental radiography—renewal fee, 22.9(2), Filed ARC8674A ............................ 2/10/99
Dental hygiene continuing education, 25.11, Filed ARC 8673A .. .. ... .. i i e e 2/10/99
Dental hygiene ethics, 27.1, Filed ARC 867 2A ... ... ottt e e e e e e e 2/10/99
Discipline—certificate of noncompliance, 30.4“41” and “42,” Filed ARCS8686A ........... .. .. ... iiiiiiiinennns 2/10/99
Dental hygiene committee—complaint investigation and review, 31.1,31.5, Filed ARCS8671A ......................... 2/10/99
Student loan default/noncompliance with agreement for payment of obligation, ch 34, Filed ARCS8687A ................. 2/10/99
Dental hygiene committee—disciplinary hearings, 51.4(2) to 51.4(7), 51.7(3), Filed ARCS8670A ....................... 2/10/99

ECONOMIC DEVELOPMENT, IOWA DEPARTMENT OF[261]
Comprehensive community and economic development plan, 1.4(1) to 1.4(5), 21.2, 50.2, 53.2, 53.8(3)“d,”

53.9(4)“c,” 53.14(1), ch 80 division I title, 80.1 to 80.12, Filed ARC8692A ......... ... ... ... ... .. ... ... .. ... 2/10/99
Workforce dei/elopment accountability system, ch 4, Filed ARCB8696A ... ... ... .. .. ... . . i, 2/10/99
Iowa community development block grant program, 23.2, 23.4(8), 23.7(1)“c,” Filed ARCS8695A ....................... 2/10/99
Self-employment loan program, 51.3(3), 51.3(8)“b,” Filed ARCS8694A ... ... ... . ... .. .. 2/10/99
Enterprise zones, 59.2, 59.3(3)“b” to “d,” Notice ARC869TA ... ... ... .. .. . . i 2/10/99
Entrepreneurial ventures assistance program, 60.4, 60.5, Filed ARCS8693A ... ... ... ... . .. ... i . 2/10/99

EDUCATIONAL EXAMINERS BOARD[282]
EDUCATION DEPARTMENT][281)“umbrella”

Two-year conditional license, 14.16, Notice ARC 8644A . .. ... . ... .. . i e e 2/10/99
Endorsement expiration dates, 14.20(3), 14.20(12), 15.2(9), Notice ARCS8690A ... ...... ... ... ..o, n. 2/10/99

ENVIRONMENTAL PROTECTION COMMISSION[567]
NATURAL RESOURCES DEPARTMENT([S561}]“umbrella”

Federal standards, 60.2, 62.4, 62.5, 63.1(1)“a,” Filed Without Notice ARCS8716A . ... ... . ... ... oo 2/24/99

GENERAL SERVICES DEPARTMENT[401]
Printing division, 5.21, Filed ARC 8643A .. .. ... ...t e e e 2/10/99
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HUMAN SERVICES DEPARTMENT[441]
Administrative procedure Act—contested case proceedings, ch 7 preamble, 7.1, 7.3, 7.13(4), 7.18, 7.20,

7.23,7.24, Notice ARC 8T02A ... .. .. e 2/24/99
Mental illness, mental retardation, developmental disabilities, and brain injury community services; county

maintenance of effort calculations and reporting; reimbursement to counties for local cost of inpatient

mental health treatment; state community mental health and mental retardation services fund and

special needs grants; supplemental expense payment; standards for the care of and services to county

care facility residents with mental illness and mental retardation, rescind chs 23, 26, 31, 32, 35 and 37,

Notice ARC BT A . .. e e e e 2/24/99
Pilot diversion and self-sufficiency grants program, 41.25(9), ch 47 title and preamble,

ch 47 division I title and preamble, 47.1 to 47.3, 47.4(4), 47.5(1) to 47.5(3), 47.8(1), 47.8(4)“a,” 47.9°2,”

47.10(3), 47.11, ch 47 division II preamble, 47.21, 47.26(1)“b,” “c,” “e” and “g,” ch 47 division III title

and preamble, 47.41, 47.47, 47.48(2), 47.49 to 47.60, ch 47 division IV, 47.61 to 47.72, Notice ARCS8656A ........... 2/10/99
Rent subsidy program, ch 53 preamble, 53.1 to 53.3, 53.3(1), 53.3(2), 53.4(3), 53.5(2), Filed ARC8640A ................ 2/10/99
Medically needy program, 75.1(35)“f,” 75.1(35)“g”(2)“2” to “5,” Notice ARCS8657TA .......... ... ... ... .cciiveen.. 2/10/99
Home- and community-based services waiver for persons with physical disabilities, 77.41, 78.46, 79.1(2), 79.14(1)"e,”

83.92 to 83.100, ch 83 division VI, 83.101 to 83.111, Filed ARCS8641A ....... ... ... ... .. cciiiiiiiiinniiinnann. 2/10/99
Reimbursement for cost outlier payments to hospitals, 79.1(5)“f’(3), Notice ARCS8658A ........... ... ... i, 2/10/99
Child support recovery unit—parent support obligation, 98.104(2), 99.1(2)“c” and “d,” 99.1(4), 99.3(2)“a,”

99.3(2)“b”(2), 99.4(1), 99.4(4)“b”(2), 99.5(4), 99.5(4)“a” to “c,” Notice ARCS8659A .......................c..... 2/10/99

Prohibition of licensure of foster parent applicants or approval of adoptive parent applicants who have
specific felony convictions, 107.8(1)“c,” 108.8(1)“c”(13), 108.9(4)“d,” 113.13, 157.3(1)“b,” 200.4(1)“b,”

Notice ARC 8660A . ... ... e e e e 2/10/99
Child abuse assessment program, 175.21, 175.24, 175.41(1), 175.41(2), 175.43, Notice ARCS8661A .................... 2/10/99
Personal assistance services program, ch 184 title, ch 184 division I, 184.1 to 184.20, ch 184 division II,

184.21t0 184.30, Notice ARC 8712A ... ... i e e 2/24/99
Family preservation program services; rehabilitative treatment and supportive services rates,

ch 185 division III preamble, 185.112, 185.112(1)“a,” 185.112(6)“d” and “e,” 185.112(10), Filed ARC8642A ......... 2/10/99

INSPECTIONS AND APPEALS DEPARTMENT[481]
Food and consumer safety; food establishment and food processing plant inspections, rescind chs 30 to 33,

adoptchs 30 and 31, Filed ARC 8667A ... .. ... .. . it ittt e e e ettt e e 2/10/99
Licensure of psychiatric medical institutions for children, 41.2, Filed ARCS8665A .............. .. ... 2/10/99
Hospitals, 51.12, 51.16,51.18, Notice ARC 8664A ... ... ... .. .. e e e e e 2/10/99
Intermediate care facilities—acting administrator, 58.8(1), 58.8(4), Filed ARCS8666A ................................ 2/10/99
INSURANCE DIVISION[191]

COMMERCE DEPARTMENT[181]“umbrella”
Medicare supplement insurance minimum standards, 37.7(2)“e,” 37.10(2), 37.10(3), 37.15(3)“d,” 37.24(2)"b,”
37.24(2)“c”(5), Filed Emergency ARC8TO8A .. . ... ... . . i 2/24/99

LABOR SERVICES DIVISION[875]
WORKFORCE DEVELOPMENT DEPARTMENT(871] “umbrella”

Inspection activities; abatement verification; employee rescue activities; hazard communication training requirements;
worker right to know, 3.1(1), 3.1(3), 3.4(2), 3.5(1), 3.5(2), 3.7(1), 3.7(3), 3.11(2), 3.11(3), 3.11(5), 3.12,

3.13(2)e,” 3.14 to 3.24, ch 3 appendices, rescind ch 120, Filed ARCS8701A ...... ... ... ... ... ... it 2/24/99
LAW ENFORCEMENT ACADEMY([501]
Certification of law enforcement officers, 3.1(4), Notice ARCS8639A . ... ... ... . . it 2/10/99
Telecommunicator training standards, 13.3(4), 13.5(3), 13.6, Notice ARCB8638A ........... .. ... . ... ... i 2/10/99

MEDICAL EXAMINERS BOARD[653]
PUBLIC HEALTH DEPARTMENT(641]“umbrella”

Evaluation of facilities and treatment providers for the impaired physician review committee (IPRC), 12.16(1),

12.16(9) t0 12.16(20), Filed ARC 8719A ... . ... . e 2/24/99
PETROLEUM UNDERGROUND STORAGE TANK FUND BOARD, IOWA COMPREHENSIVE[591]
Compliance with UST system upgrade deadlines and reimbursement, 11.1(3)“d”(6), 11.1(3)“0,” Filed ARC 8698A ......... 2/10/99
Remedial or insurance claims, 11.1(3)“f,” 11.4(4), 11.4(6), Filed ARCS8700A ........ ... ... ... .. . iiiiiiinannnn.. 2/10/99
Compliance with report submittal deadlines, 11.1(3)“r,” 11.1(5)“f,” Filed ARC8699A ............................... 2/10/99

PROFESSIONAL LICENSING AND REGULATION DIVISION[193]
COMMERCE DEPARTMENT 181]“umbrella”

Proof of legal presence, 1.4(1) to 1.4(6), ch 4, Filed ARC8709A ..... P 2/24/99
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PROFESSIONAL LICENSURE DIVISION[645]
PUBLIC HEALTH DEPARTMENT[641]“umbrella”

Board of barber examiners, 20.12, Filed ARCBT06A ... ... . ... . . . i s 2/24/99
Board of behavioral science examiners, 30.2(9), 30. 3(2)“8”(2), 30.4(2)“a”(2), 30.6(5), 31.1(3), 31.1(4), 31.1(6),

31.2(1)“c,” 31.2(2), 31.2(3), 31.3, Notice ARCS8688A ... ... . . . e 2/10/99
Board of optometry examiners, 180.4, 180.5, 180.5(1) to 180.5(3), 180.12(5)“d,” Filed ARCS8689A .................... 2/10/99
Board of podiatry examiners, 220.3(10), 220.7, 220.101, 220.213, 221.6(2), 221.9, 221.10(5), Notice ARCS8705A ......... 2/24/99
PUBLIC EMPLOYMENT RELATIONS BOARD[621]
Consent for the sale of goods and services, ch 13, Notice ARCS8649A ....... ... ... ..t 2/10/99
PUBLIC HEALTH DEPARTMENT[641]
Mammography, 41.1(1), 41.6(2)“g,” Filed ARC8669A ... ... . . .. . e 2/10/99
Removal of dead body or fetus; burial-transit permit; transportation and disposition of dead body or fetus,

101.410101.6, Filed ARC 8668A .. . .. . ... .. . i 2/10/99
Trauma education and training, ch 137, Notice ARC8691A .. .. ... ... .. . i i i i 2/10/99
Towa regionalized system of perinatal health care, ch 150, Filed ARCS8663A ........ ... .. .. .0 i, 2/10/99

PUBLIC SAFETY DEPARTMENT([661}
Bail enforcement, private investigation and private security businesses, ch 2 title, 2.1, 2.2, 2.3(3), 2.3(15),

2.4,2.4(1) to 2.4(3), 2.4(5)“d,” 2.4(7), 2.4(9), 2.5(9) t0 2.5(11), 2.6 t0 2.8, 2.10, 2.11(1), 2.12, 2.17, Filed ARC8717A .. 2/24/99
Detection of drugs other than alcohol, 7.9, Filed ARC 8718A ... ... . .. . . . e et 2/24/99

RACING AND GAMING COMMISSION[491]
INSPECTIONS AND APPEALS DEPARTMENTI[481]“umbrelfa”

Length and dates of suspensions; weight allowances for apprentice jockeys; discounted single cash payment

in progressive jackpot; present value on any United States Treasury or Iowa state debt instruments,

4.4(5), 13.25(2)“d,” 26.17(7)“n”(6), 26.17(7)“0,” Notice ARCS8653A ...... .. ... i 2/10/99
Intent to influence; gambling treatment program; outriders; racetrack policies; nonstarter; gaming integrity,

5.7(1), 5.15(10) to 5.15(13), 5.16(26), 5.16(27), 10.2(6)“a”(7), 10.2(6)“c”(6), 20.15(1), 21.10(12),

21.13(4),25.20(9), Filed ARC 8054A .. ... . e e 2/10/99
Presence of certified peace officer on a riverboat during gaming hours, 25.14(2), Filed ARCS8655A ..................... 2/10/99
Present value on any United States Treasury or Iowa state debt instruments;

discounted single cash payment in progressive jackpot, 26.17(7)“n”(6), 26.17(7)“0,” Filed Emergency ARC 8652A ..... 2/10/99
REVENUE AND FINANCE DEPARTMENT][701]

Excise tax; sales tax on services, 12.3, 12.3(3), 16.30, 17.23, 18.54, 18.58(1), 26.62, Notice ARC8662A ........ T, 2/10/99
Auditing claims, 201.1(2), Notice ARC87IIA ... ... .. e e 2/24/99

STATUS OF WOMEN DIVISION[435]
HUMAN RIGHTS DEPARTMENT([421]“umbrella”

Displaced homemakers, ch S title, 5.1, 5.2, 5.45,7 5.5¢1,” Notice ARC8715A ... .. .. . . . . i, 2/24/99

TRANSPORTATION DEPARTMENT(761]
Administrative rules and declaratory rulings, ch 10 title, 10.1(2), 10.2(1)“c,” 10.2(4), 10. 2(6), 10.2(6)“b” and “c,”

10.3(1)“a,” 10.3(3) to 10.3(5), 10.4, 10.4(1), 10.4(3) t0 10.4(6), Notice ARCS8645A ........ ... .....ccoivvivii 2/10/99
Administrative procedure Act, 13.6 to 13.8, 13.10, 13.11, 13.13, 13.20(3)“b,” 13.20(4)“b,”

615.38(2)“b,” 615.38(4), 615.38(5)“a,” 620.4(1)“e,” 620.4(2), 620.4(4), Notice ARCS8646A ....................... 2/10/99
Farm-to-market review board, ch 101, Filed ARC 8651A ... ... ... . i e e e 2/10/99
Traffic and engineering investigations on secondary roads; federal-aid urban systems; rail rate regulation,

rescind chs 141, 180 and 840, Notice ARC 8647 A . ... ... . it e e e 2/10/99

WORKFORCE DEVELOPMENT BOARD/SERVICES DIVISION([877]
WORKFORCE DEVELOPMENT DEPARTMENTI[871] umbrella”

Labor-management cooperation program,ch 9, Notice ARC 870TA ... ... ... .. i e 2/24/99
WORKFORCE DEVELOPMENT DEPARTMENT([871]

Administration; unemployment insurance services division, rescind 345—ch 1, adopt 871—ch 21,
amend 22.1(2)*“h,” 23.10(2)“a” to “d,” 23.52(6), 23.54, 23.70(3) to 23. 70(9), 24.1(4),
24.1(8), 24.1(9), 24.1(54) t0 24.1(56), 24.4(1), 24.8(2)"“d”(2), 24.23(24), 24.26(14), 24.26(15),
24.39(1), 24.58(6), 25.12(2), 25.12(3), Filed ARCBO4BA .. ... ... .. e e 2/10/99
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ADMINISTRATIVE RULES REVIEW COMMITTEE MEMBERS

Regularstatutory meetings are held the second Tuesday of each month at the seat of government as provided in lowa Code section 17A.8. Aspecial meeting may
be called by the Chair at any place in the state and at any time.
EDITOR’S NOTE: Terms ending April 30, 1999.

Senator H. Kay Hedge, Chairperson Representative Christopher Rants, Vice-Chairperson

3208 335th Street
Fremont, Iowa 52561

Senator Merlin E. Bartz
2081 410th Street
Grafton, Jowa 50440

Senator Patricia M. Harper
3336 Santa Maria Drive
Waterloo, Iowa 50702

Senator John P. Kibbie
P.O. Box 190
Emmetsburg, Iowa 50536

Senator Sheldon Rittmer
3539 230th Street
DeWitt, lowa 52742

Joseph A. Royce

Legal Counsel

Capitol, Room 116A

Des Moines, lowa 50319
Telephone (515)281-3084
Fax (515)281-5995

2740 South Glass
Sioux City, lowa 51106

Representative Danny Carroll
244 400th Avenue
Grinnell, Iowa 50112

Representative Minnette Doderer
2008 Dunlap Court
Iowa City, lowa 52245

Representative Geri Huser
213 7th Street NW
Altoona, Iowa 50009

Representative Janet Metcalf
12954 NW 29th Drive
Urbandale, Iowa 50323

Brian Gentry

Administrative Rules Coordinator
Governor’s Ex Officio Representative
Capitol, Room 11

Des Moines, lowa 50319
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To All Agencies:

PUBLIC HEARINGS

IAB 2/24/99

The Administrative Rules Review Committee voted to request that Agencies comply with Iowa Code section 17A.4(1)“b”
by allowing the opportunity for oral presentation (hearing) to be held at least twenty days after publication of Notice in the lowa

Administrative Bulletin.
AGENCY

HEARING LOCATION

BLIND, DEPARTMENT FOR THE[111]

Rule making and declaratory orders,

1.3,ch3,41t04.4,ch5
1AB 2/24/99 ARC 8714A

Director’s Conference Room
524 Fourth St.
Des Moines, lowa

ECONOMIC DEVELOPMENT, IOWA DEPARTMENT OF[261]

Enterprise zones,
59.2,59.3(3)
1AB 2/10/99 ARC 8697A

Main Conference Room
200 E. Grand Ave.
Des Moines, lowa

EDUCATIONAL EXAMINERS BOARD[282]

Two-year conditional license,
14.16
1AB 2/10/99 ARC 8644A

Removal of expiration dates
for endorsements,
14.20, 15.2(9)
IAB 2/10/99 ARC 8690A

Science endorsement,
14.21(17)
IAB 1/27/99 ARC 8633A

Conference Room 3 North—3rd Floor
Grimes State Office Bldg.
Des Moines, Iowa

Conference Room 3 North—3rd Floor
Grimes State Office Bldg.
Des Moines, lowa

Conference Room 3 South—3rd Floor
Grimes State Office Bldg.
Des Moines, Iowa

HUMAN SERVICES DEPARTMENT[441]

Pilot diversion initiatives,
41.25(9), 47.1 to 47.3, 47.4(4),
47.5, 47.8, 47.9, 47.10(3),
47.11, 47.21, 47.26(1), 47.41,
47.47,47.48(2), 47.49 to 47.72
IAB 2/10/99 ARC 8656A

Conference Room—o6th Floor
Iowa Bldg., Suite 600

411 Third St. S.E.

Cedar Rapids, Iowa

Administrative Conference Room
417 E. Kanesville Blvd.
Council Bluffs, Iowa

Conference Room 3
Bicentennial Bldg.—S5th Floor
428 Western

Davenport, lowa

Conference Room 104
City View Plaza

1200 University

Des Moines, Iowa

Liberty Room
Mohawk Square
22 N. Georgia Ave.
Mason City, Iowa

DATE AND TIME OF HEARING

March 16, 1999
1 p.m.

March 2, 1999
2 p.m.

March 2, 1999
10 a.m.

March 2, 1999
1p.m.

February 26, 1999
10 a.m.

March 5, 1999
10 a.m.

March 3, 1999
9 a.m.

March 4, 1999
10 a.m.

March 4, 1999
10 a.m.

March 3, 1999
10 a.m.



IAB 2/24/99

HUMAN SERVICES
DEPARTMENT([441]
(Cont’d)

CSRU—support obligation,
98.104(2), 99.1, 99.3(2),
99.4(1), 99.5(4)

IAB 2/10/99 ARC 8659A

Child abuse assessment program,
175.21, 175.24, 175.41, 175.43
IAB 2/10/99 ARC 8661A

PUBLIC HEARINGS

Conference Room 2
120 E. Main
Ottumwa, Iowa

Fifth Floor
520 Nebraska St.
Sioux City, Iowa

Conference Room 220
Pinecrest Office Bldg.
1407 Independence Ave.
Waterloo, lowa

Conference Room—=é6th Floor
Iowa Bldg., Suite 600

411 Third St. S.E.

Cedar Rapids, Iowa

Suite 32
300 W. Broadway
Council Bluffs, Jowa

Conference Room 507
Bicentennial Bldg.—5th Floor
428 Western

Davenport, Iowa

Conference Room, Suite 8
1901 Bell Ave.
Des Moines, [owa

Liberty Room
Mohawk Square
22 N. Georgia Ave.
Mason City, lowa

Conference Room 3
120 E. Main
Ottumwa, Iowa

Conference Room B
520 Nebraska St.
Sioux City, Iowa

Conference Room
Suite 400

501 Sycamore
Waterloo, Iowa

Conference Room—=6th Floor
Iowa Bldg., Suite 600

411 Third St. S.E.

Cedar Rapids, lowa

Administrative Conference Room

417 E. Kanesville Blvd.
Council Bluffs, Iowa

Large Conference Room
Bicentennial Bldg.—5th Floor
428 Western

Davenport, Iowa

March 3, 1999
10 a.m.

March 5, 1999
1:30 p.m.

March 3, 1999
10 a.m.

March 3, 1999
9 a.m.

March 4, 1999
9 a.m.

March 3, 1999
1 p.m.

March 3, 1999
8 a.m.

March 5, 1999
10 a.m.

March 4, 1999
9 a.m.

March 3, 1999
10 a.m.

March 3, 1999
1 p.m.

March 3, 1999
2 p.m.

March 3, 1999
10:30 a.m.

March 3, 1999
10 a.m.
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HUMAN SERVICES
DEPARTMENT([441]
(Cont’d)

PUBLIC HEARINGS

Conference Room 102
City View Plaza

1200 University

Des Moines, lowa

Liberty Room
Mohawk Square
22 N. Georgia Ave.
Mason City, Iowa

Conference Room 3
120 E. Main
Ottumwa, lIowa

Fifth Floor
520 Nebraska St.
Sioux City, Iowa

Conference Room 420
Pinecrest Office Bldg.
1407 Independence Ave.
‘Waterloo, Iowa

LAW ENFORCEMENT ACADEMY[501]

Officer certification,
3.14)
IAB 2/10/99 ARC 8639A

Telecommunicator training standards,

13.3(4), 13.5(3), 13.6
IAB 2/10/99 ARC 8638A

Library

Law Enforcement Academy
Camp Dodge

Johnston, Iowa

Library

Law Enforcement Academy
Camp Dodge

Johnston, Iowa

PROFESSIONAL LICENSURE DIVISION[645]

Marital and family therapists and

mental health counselors,
30.2(9), 30.3(2), 30.4(2),
30.6(5), 31.1t0 31.3

IAB 2/10/99 ARC 8688SA

Podiatry examiners,

220.3(10), 220.7, 220.101, 220.213,

221.6(2), 221.9, 221.10(5)
IAB 2/24/99 ARC 8705A

Conference Room—-5th Floor
Lucas State Office Bldg.
Des Moines, lowa

Conference Room—5th Floor
Lucas State Office Bldg.
Des Moines, lowa

PUBLIC EMPLOYMENT RELATIONS BOARD[621]

Consent for the sale of goods and

services, ch 13
IAB 2/10/99 ARC 8649A

Board Hearing Room—2nd Floor

514 E. Locust St.
Des Moines, lowa

PUBLIC HEALTH DEPARTMENT][641]

Trauma education and training,
ch 137
IAB 2/10/99 ARC 8691A
(ICN Network)

National Guard Armory
11 E. 23rd St.
Spencer, Iowa

March 3, 1999
10 a.m.

March 3, 1999
11 a.m.

March 3, 1999
12 noon

March 3, 1999
1:30 p.m.

March 5, 1999
11 a.m.

March 2, 1999

10 a.m.

March 2, 1999

9:30 a.m.

March 2, 1999
8to 10 a.m.

March 16, 1999
9to 11 a.m.

March 2, 1999
11 a.m.

March 2, 1999
2to 3 p.m.

IAB 2/24/99
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PUBLIC HEALTH
DEPARTMENT[641]
(ICN Network)
(Cont’d)

PUBLIC HEARINGS

National Guard Armory
1712 LaClark Rd.
Carroll, Iowa

National Guard Armory
1160 10th St. S.W.
Mason City, lowa

ICN Room—=6th Floor
Lucas State Office Bldg.
Des Moines, Iowa

National Guard Armory
195 Radford Rd.
Dubuque, Iowa

National Guard Armory
501 Hwy. 1 South
Washington, Iowa

RACING AND GAMING COMMISSION[491]

General,
4.4(5), 13.25(2), 26.17(7)
IAB 2/10/99 ARC 8653A

Suite B
717 E. Court
Des Moines, [owa

STATUS OF WOMEN DIVISION[435]

Iowans in transition,
5.1,5.2,54,55
IAB 2/24/99 ARC 8715A

Conference Room—1st Floor
Lucas State Office Bldg.
Des Moines, lowa

TRANSPORTATION DEPARTMENT(761]

Administrative rules and
declaratory orders,
10.1(2),10.2 to 10.4
IAB 2/10/99 ARC 8645A

Default decisions and
administrative procedures,
13.6 to 13.8, 13.10, 13.11,
13.13, 13.20, 615.38, 620.4
IAB 2/10/99 ARC 8646A

Speed limits on secondary roads;
federal-aid urban systems; rail rates,
rescind chs 141, 180, 840
IAB 2/10/99 ARC 8647A

WORKFORCE DEVELOPMENT BOARD/SERVICES DIVISION[877]

Capitol View Conference Room

Labor-management cooperation
program, ch 9
IAB 2/24/99 ARC 8707A

Commission Conference Room
800 Lincoln Way
Ames, lowa

Commission Conference Room
800 Lincoln Way
Ames, Iowa

Commission Conference Room
800 Lincoln Way
Ames, lowa

1000 E. Grand Ave.
Des Moines, lowa

1609

March 2, 1999
2to3 p.m.

March 2, 1999
21to 3 p.m.

March 2, 1999
2t03 p.m.

March 2, 1999
2to3 p.m.

March 2, 1999
2to 3 p.m.

March 2, 1999
9 a.m.

March 16, 1999
3 p.m.

March 5, 1999
9 a.m.
(If requested)

March 5, 1999
10a.m.
(If requested)

March 5, 1999
11 a.m.
(If requested)

March 16, 1999
10 a.m.
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identification numbering system, i.e., the bracketed number following the agency name.
“Umbreila” agencies and elected officials are set out below at the left-hand margin in CAPITAL letters.
Divisions (boards, commissions, etc.) are indented and set out in lowercase type under their statutory “umbrellas.’

AGENCY IDENTIFICATION NUMBERS

IAB 2/24/99

Due to reorganization of state government by 1986 Iowa Acts, chapter 1245, it was necessary to revise the agency

3

Other autonomous agencies which were not included in the original reorganization legislation as “umbrella” agen-
cies are included alphabetically in small capitals at the left-hand margin, e.g., BEEF INDUSTRY COUNCIL, IOWA[101].

The following list will be updated as changes occur:

AGRICULTURE AND LAND STEWARDSHIP DEPARTMENT[21]

Agricultural Development Authority[25]

Soil Conservation Division[27]

ATTORNEY GENERAL[61]

AUDITOR OF STATE[81]

BEEF INDUSTRY COUNCIL, IOWA[101]

BLIND, DEPARTMENT FOR THE[111]

CITIZENS’ AIDE[141]

CIVIL RIGHTS COMMISSION][161]

COMMERCE DEPARTMENT][181]

Alcoholic Beverages Division[185]

Banking Division[187]

Credit Union Division[189]

Insurance Division[191]

Professional Licensing and Regulation Division[193]
Accountancy Examining Board[193A]
Architectural Examining Board[193B]
Engineering and Land Surveying Examining Board[193C]
Landscape Architectural Examining Board[193D]
Real Estate Commission{193E}]

Real Estate Appraiser Examining Board[193F]

Savings and Loan Division[197]

Utilities Division[199]

CORRECTIONS DEPARTMENT[201]

Parole Board[205]

CULTURAL AFFAIRS DEPARTMENT(221]

Arts Division[222]

Historical Division[223]

ECONOMIC DEVELOPMENT, IOWA DEPARTMENT OF[261]
City Development Board[263]

Iowa Finance Authority[265]

EDUCATION DEPARTMENT([281]

Educational Examiners Board{282]

College Student Aid Commission[283]

Higher Education Loan Authority[284]

Iowa Advance Funding Authority[285]

Libraries and Information Services Division[286]

Public Broadcasting Division[288]

School Budget Review Committee[289]

EGG COUNCIL[301)

ELDER AFFAIRS DEPARTMENT([321)

EMPOWERMENT BOARD, IOWA[349]

ETHICS AND CAMPAIGN DISCLOSURE BOARD, IOWA[351)

EXECUTIVE COUNCIL[361]

FAIR BOARD[371]

GENERAL SERVICES DEPARTMENT([401)

HUMAN INVESTMENT COUNCIL[417]

HUMAN RIGHTS DEPARTMENT[421]
Community Action Agencies Division[427]
Criminal and Juvenile Justice Planning Division[428]
Deaf Services Division[429]

Persons With Disabilities Division[431]

Latino Affairs Division[433)

Status of Blacks Division[434]

Status of Women Division[435]

HUMAN SERVICES DEPARTMENT(441]
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INSPECTIONS AND APPEALS DEPARTMENT[481]
Employment Appeal Board[486]
Foster Care Review Board[489]
Racing and Gaming Commission[491]
State Public Defender[493]
LAW ENFORCEMENT ACADEMY|501]
LIVESTOCK HEALTH ADVISORY COUNCIL[521]
MANAGEMENT DEPARTMENT{541]
Appeal Board, State[543]
City Finance Committee[545]
County Finance Committee[547]
NARCOTICS ENFORCEMENT ADVISORY COUNCIL{[551)
NATIONAL AND COMMUNITY SERVICE, IOWA COMMISSION ON[555]
NATURAL RESOURCES DEPARTMENT][561]
Energy and Geological Resources Division[565]
Environmental Protection Commission[567]
Natural Resource Commission[571]
Preserves, State Advisory Board[575]
PERSONNEL DEPARTMENT[581]
PETROLEUM UNDERGROUND STORAGE TANK FUND
BOARD, IOWA COMPREHENSIVE[591]
PREVENTION OF DISABILITIES POLICY COUNCIL[597]
PUBLIC DEFENSE DEPARTMENT([601]
Emergency Management Division[605]
Military Division[611]
PUBLIC EMPLOYMENT RELATIONS BOARD(621]
PUBLIC HEALTH DEPARTMENT][641]
Substance Abuse Commission[643]
Professional Licensure Division[645]
Dental Examiners Board[650]
Medical Examiners Board[653]
Nursing Board[655]
Pharmacy Examiners Board[657]
PUBLIC SAFETY DEPARTMENT([661]
RECORDS COMMISSION{671]
REGENTS BOARD[681]
Archaeologist[685]
REVENUE AND FINANCE DEPARTMENT[701]
Lottery Division[705]
SECRETARY OF STATE[721]
SEED CAPITAL CORPORATION, IOWA[727]
SHEEP AND WOOL PROMOTION BOARD, IOWA[741]
TELECOMMUNICATIONS AND TECHNOLOGY COMMISSION, IOWA[751]
TRANSPORTATION DEPARTMENT[761]
Railway Finance Authority[765]
TREASURER OF STATE[781]
UNIFORM STATE LAWS COMMISSION([791]
VETERANS AFFAIRS COMMISSION([801}]
VETERINARY MEDICINE BOARD(811]
VOTER REGISTRATION COMMISSION{821]
WORKFORCE DEVELOPMENT DEPARTMENT[871]
Labor Services Division[875]
Workers’ Compensation Division[876]
Workforce Development Board and
Workforce Development Center Administration Division[877]



NOTICE---AVAILABILITY OF PUBLIC FUNDS

Service Eligible Application Contract
Agency Program Delivery Area Applicants Services Due Date Period
Public Health | Law Enforcement Statewide State, County or Drug Abuse and
[ducation local law Violence 4/15/99 7/1/99 to
Partnership enforcement prevention 6/30/2001
. agencies; activities
including district
attorneys Includes funding
for DARE
services.

In writing, request application packet from:

Allen Vander Linden Note:
Contracts Administrator
lowa Department of Public Health
Division of Substance Abuse and Health Promotion
321 East 12th Street
Lucas State Office Building
Des Moines, lowa 50319-0075
Phone (515) 281-4636
Fax (515) 281-4535

Voluntary training will be offered on
March 10, 1999. Information on time

and locations is included in the application

packet.

191
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NOTICE -- AVAILABILITY OF PUBLIC FUNDS

Agency Program Service Eligible Services Application Contract Period
Delivery Area Applicants Due Date
Public Health Pharmacy Statewide Pharmacies in Distribution of 4/12/1999 7/1/99 to
Services the state of lowa. | pharmaceuticals 6/30/2000
: for the
HIV/AIDS,
STD, and TB
programs for the
Iowa
Department of
Public Health.

In writing. request application packet from:

Ralph Wilmoth

lowa Department ol Public Health
Division of Health Protection

321 East 12" Street

Lucas State Office Building

Des Moines, lowa 50319-0075
Phone (515) 242-5149

FAX (515) 281-4570

Note:

Voluntary bidder’s conterence will be held on March 8.
1999. Information regarding the time and placc of the conference
will be included in the application packet.

ALITIEVIIVAV SANAJ D1'T1dNd 66/¥T/T AV1

€191



NOTICE - AVAILABILITY OF PUBLIC FUNDS

AGENCY PROGRAM SERVICE ELIGIBLE SERVICES APPLICATION CONTRACT
DELIVERY AREA APPLICANTS DUE DATE PERIOD
Public Health PRIMECARRE Statewide Communities in Scholarships for March 22, 1999. Extends until the
Community Federally Designated | students who are service commitment
Scholarship Health Provider residents of the has been completed.
Program Shortage Areas in community for

[owa

educational expenses
incurred while
completing an
accredited primary

care training program.

Faxed requests will be accepted.
Request application packet from:

Margaret A. Pitiris, MS

PRIMECARRE Program Coordinator
Bureau of Rural Health & Primary Care
Division of Family and Community Health
lowa Department of Public Health

Lucas State Office Building

321 East 12™ Street

Des Moines, lowa 50319-0075
Telephone: (515) 281-5069
FAX: (515)242-6384

Y191
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1AB 2/24/99

ARC 8710A

ARCHITECTURAL EXAMINING
BOARD([193B]

Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
as provided in lowa Code section 17A.4(1)%5.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on its own motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at a regular
or special meeting where the public or interested persons may be heard.

Pursuant to the authority of Iowa Code section 544A.29,
the Architectural Examining Board hereby gives Notice of
Intended Action to amend Chapter 1, “Description of Orga-
nization,” Chapter 2, “Registration,” Chapter 4, “Rules of
Conduct,” Chapter 5, “Disciplinary Action,” and Chapter 8§,
“Petition for Rule Making and for Declaratory Order,” Iowa
Administrative Code.

The amendments to Chapter 1 add definitions which help
to interpret the exceptions outlined in Iowa Code section
544A.18. These definitions are currently included in the
Uniform Building Code which is recognized throughout the
construction industry.

The amendment to Chapter 2 clarifies the requirements to
apply for the architecture registration examination. The
amendment to Chapter 4 includes the Iowa Code citations
which apply to the architecture rules of professional conduct
and additional requirements for sealing of documents by an
architect.

Chapter 5 is rescinded and replaced by a new chapter
which implements changes to the model rules required by
the administrative procedure Act as a result of 1998 Iowa
Acts, chapter 1202, and the amendments to Chapter 8 in-
clude changes required by 1998 lowa Acts, chapter 1202, as
well.

Consideration will be given to all written suggestions or
comments on the proposed amendments received on or be-
fore March 30, 1999. Comments should be addressed to
Glenda Loving, Architectural Examining Board, 1918 S.E.
Hulsizer, Ankeny, lowa 50021, or faxed to (515)281-7411.
E-mail may be sent to glenda.loving@comm?7.state.ia.us.

These amendments are intended to implement lowa Code
chapter 17A as amended by 1998 Iowa Acts, chapter 1202,
and chapters 272C and 544A.

The following amendments are proposed.

ITEM 1. Amend rule 193B—1.5(544A,17A) as follows:

Adopt the following new definitions in alphabetical or-
der:

“Agricultural building” means a structure designed to
house farm implements, hay, grain, poultry, livestock or oth-
er horticulture products. This structure shall not be a place of
human habitation or a place of employment where agricul-
tural products are processed or treated or packaged; nor shall
it be a place used by the public.

“Alter” or “alteration” means any change, addition or
modification in construction or occupancy.

“Basement” means any floor level below the first story in
abuilding, except that a floor level in a building having only
one floor shall be classified as a basement unless such floor
level qualifies as a first story as defined herein.

“Dwelling unit” means any building or portion thereof
which contains living facilities, including provisions for
sleeping, eating, or cooking and sanitation for not more than

NOTICES 1615

one family, or a congregate residence for ten or fewer per-
sons.

“Habitable space (room)” means a space in a structure for
living, sleeping, eating or cooking. Bathrooms, toilet
compartments, closets, halls, storage or utility space, and
similar areas are not considered habitable space.

“Issuance” means the date of mailing of a decision or or-
der or the date of delivery if service is by other means unless
another date is specified in the order.

“Occupancy” means the purpose for which a building, or
part thereof, is used or intended to be used.

“Proposed decision” means the presiding officer’s rec-
ommended findings of fact, conclusions of law, decision,
and order on a contested case in which the board did not pre-
side.

“Story” means that portion of abuilding included between
the upper surface of any floor and the upper surface of the
floor next above, except that the topmost story shall be that
portion of the building included between the upper surface of
the topmost floor and the ceiling or roof above. If the fin-
ished floor level directly above a usable or unused under-
floor space is more than 6 feet (1829 mm) above grade for
more than 50 percent of the total perimeter or is more than 12
feet (3658 mm) above grade at any point, such usable or un-
used under-floor space shall be considered a story.

“Story, first” means the lowest story of a building which
qualifies as a story, as defined herein, except that the floor
level in a building having only one floor level shall be classi-
fied as a first story, provided such floor is not more than 4
feet (1219 mm ) below grade for more than 50 percent of the
total perimeter, or not more than 8 feet (2438 mm) below
grade at any point.

“Structure” means that which is built or constructed, an
edifice or building of any kind, or any piece of work artifi-
cially built up or composed of parts joined together in some
definite manner.

Amend the definition of “Gross floor area” as follows:

“Gross floor area” means the aggregate floor area of an
entire building enclosed by and including the surrounding
exterior walls, and including the aggregate total area of exist-
ing, new and additional construction which is physically
connected by enclosed space. Basements and below-grade
spaces shall be included when calculating gross floor area
regardless of the use of such space.

ITEM 2. Amend subrules 2.2(1) and 2.2(2) as follows:

2.2(1) All eligibility requirements shall have been veri-
fied by the council record and satisfied in accordance with
the NCARB Handbook for Interns and Architects. The
Handbook is available through the National Council of Ar-
chitectural Registration Boards (NCARB), 1735 New York
Avenue, N.W,, Washington, D.C. 20006, the lowa architec-
tural examining board or the state law library. Eligibility re-
quirements include a professional degree from a program
accredited by the National Architectural Accrediting Board
(NAAB) or the Canadian Architectural Certification Board
(CACB) and completion of IDP (Intern Development Pro-

taining-a-council-record: Documentation of training stan-
dards shall be submitted on “IDP report” forms, published by
NCARB, verified by signatures of registered architects serv-
ing as (a) a professional sponsor who has been the intern-
architect’s employer or who has been an architect in the firm
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who has substantial responsibility and has been assigned by
the firm to act in this capacity; and (b) a professional advisor
who is a registered architect, usually outside the intern’s
firm, with whom the intern has met for guidance and evalua-
tion of progress. The report form shall be completed to dem-
onstrate attainment of an aggregate of the minimum number
of value units in each training area. 1o receive credit, train-
ing units must have been earned no longer than five years
prior to the date of establishing an NCARB council record.

ITEM 3. Amend rule 193B—4.1(544A,17A) as follows:

Amend the introductory paragraph as follows:
193B—4.1(544A,17A) Rules of conduct. Failure by areg-
istrant to adhere to the provisions of Iowa Code sections
272C.10 and 544A.13 and the following rules of conduct
shall be grounds for disciplinary action.

Amend subrule 4.1(5), paragraph “a,” as follows:

a. Each office maintained for the preparation of draw-
ings, specifications, reports or other professional work shall
have an architect resident regularly employed in that office
having direct-knowledge-and-supervisory responsible con-
trol of such work.

Amend subrule 4.1(6) by adding new paragraph “h” as
follows:

h. The seal appearing on any technical submission shall
be prima facie evidence that said technical submission was
prepared by or under the responsible control of the individu-
al named on that seal.

ITEM 4. Rescind 193B—Chapter 5 and adopt the fol-
lowing new chapter in lieu thereof:

CHAPTER 5
DISCIPLINARY ACTION

193B—5.1(544A,272C) Disciplinary action. The lowa ar-
chitectural examining board has authority in Iowa Code
chapters 544A, 17A and 272C to impose discipline for viola-
tions of these chapters and the rules promulgated thereunder.

193B—5.2(544A,272C) Investigation of complaints. The
board shall, upon receipt of a complaint in writing, or may,
upon its own motion, pursuant to other evidence received by
the board, review and investigate alleged acts or omissions
which the board reasonably believes constitute cause under
applicable law or administrative rules. In order to determine
if probable cause exists for a hearing on a complaint, the in-
vestigators designated by the president shall cause an inves-
tigation to be made into the allegations of the complaint. If
the board determines that the complaint does not present facts
which constitute a basis for disciplinary action, the board
shall take no further action.

193B—5.3(544A,272C) Peer investigative committee. A
peer investigative committee may be appointed by the presi-
dent to investigate acomplaint. The committee members will
consist of one or more architects, serve at the discretion of the
president, and shall have been registered to practice in Iowa
for at least five years. The committee will review and deter-
mine the facts of the complaint and make a report to the board
in a timely manner.

193B—-5.4(544A,272C) Investigation report. Upon com-
pletion of the investigation, the investigator(s) shall prepare
for the board’s consideration a report containing the position
ordefense of the registrant to determine what further action is
necessary. The board may:

1. Order the matter be further investigated.
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2. Allow the registrant who is the subject of the com-
plaint an opportunity to appear before the committee for an
informal discussion regarding the circumstances of the al-
leged violation.

3. Determine there is no probable cause to believe a dis-
ciplinary violation has occurred and close the case.

4. Determine there is probable cause to believe that a
disciplinary violation has occurred.

193B-—5.5(544A,272C) Informal discussion. If the board
considers it advisable, or if requested by the affected regis-
trant, the board may grant the registrant an opportunity to ap-
pear before the board or acommittee of the board for a volun-
tary informal discussion of the facts and circumstances of an
alleged violation. The registrant may be represented by legal
counsel at the informal discussion. The registrant is not re-
quired to attend the informal discussion. By electing to at-
tend, the registrant waives the right to seek disqualification
based upon personal investigation of a board member or staff
from participating in making a contested case decision or act-
ing as a presiding officer in a later contested case proceeding.
Because an informal discussion constitutes a part of the
board’s investigation of a pending disciplinary case, the facts
discussed at the informal discussion may be considered by
the board in the event the matter proceeds to a contested case
hearing and those facts are independently introduced into ev-
idence. The board may seek a consent order at the time of the
informal discussion. If the parties agree to a consent order, a
statement of charges shall be filed simultaneously with the
consent order.

193B—5.6(544A,272C) Consent agreement. It is unlaw-
ful for a person not qualified by registration to engage in or
offer to engage in the practice of architecture. The board inits
discretion and in lieu of prosecuting a first offense of any of
the offenses described inlowa Code section 544A.15 may en-
ter into a consent agreement with a violator, or with a person
guilty of aiding or abetting a violator, which acknowledges
the violation and the violator’s agreement to refrain from any
further violations. A representative of the board, designated
by the president, and a designated staff person or an assistant
attorney general may agree to negotiate a consent agreement.
The proposed consent agreement must be presented to the
board for approval and shall be binding if signed by the board
president and the violator.

Failure to abide by the agreement is grounds far prosecu-
tion as a serious misdemeanor pursuant to lowa Code section
544A.15.

193B—5.7(544A,272C) Consent order. The board may ne-
gotiate a settlement and enter into a consent order with an ar-
chitect who acknowledges a violation of the statute or rules
and agrees to refrain from any further violation, pursuant to
Iowa Code section 544A.29. A representative of the board,
designated by the president, and a designated staff person or
an assistant attorney general may agree to negotiate a settle-
ment. The proposed consent order must be presented to the
board for approval and shall be binding if signed by the board
president and the architect. Any board member who partici-
pates in negotiation of a consent order is not disqualified from
participating in adjudication of the contested case. Consent
to negotiation by the respondent constitutes waiver of notice
and opportunity to be heard pursuant to Iowa Code section
17A.17 asamended by 1998 Iowa Acts, chapter 1202, section
19, during settlement negotiations. Thereafter, the prosecut-
ing attorney is authorized to discuss informal settlement with
the board president or designee.
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193B—5.8(544A,272C) Statement of charges. The state-
ment of charges shall set forth the acts or omissions with
which the respondent is charged including the statute(s) and
rule(s) which are alleged to have been violated and shall be in
sufficient detail to enable the preparation of the respondent’s
defense.

193B—5.9(17A) Time requirements.

5.9(1) Time shall be computed as provided in lowa Code
subsection 4.1(34).

5.9(2) For good cause, the presiding officer may extend
or shorten the time to take any action, except as precluded by
statute. Except for good cause stated in the record, before
extending or shortening the time to take any action, the pre-
siding officer shall afford all parties an opportunity to be
heard or to file written arguments.

193B—5.10(17A) Requests for contested case proceed-
ing. Any person claiming an entitlement to a contested case
proceeding shall file a written request for such a proceeding
within the time specified by the particular rules or statutes
governing the subject matter or, in the absence of such law,
the time specified in the board action in question.

The request for a contested case proceeding should state
the name and address of the requester; identify the specific
board action which is disputed and, where the requester is
represented by a lawyer, identify the provisions of law or
precedent requiring or authorizing the holding of a contested
case proceeding in the particular circumstances involved;
and include a short and plain statement of the issues of mate-
rial fact in dispute.

193B—5.11(544A,272C) Notice of hearing. The board’s
notice of hearing shall fix the time and place for hearing and
shall contain those items specified in Iowa Code section
17A.12(2). The notice shall also contain the following:

1. A statement of the time, place, and nature of the hear-
ing;

2. Astatement of the legal authority and jurisdiction un-
der which the hearing is to be held;

3. A reference to the particular sections of the statutes
and rules involved;

4. Ashort and plain statement of the matters asserted. If
the board or other party is unable to state the matters in detail
at the time the notice is served, the initial notice may be limit-
ed to a statement of the issues involved. Thereafter, upon ap-
plication, a more definite and detailed statement shall be fur-
nished;

5. Identification of all parties including the name, ad-
dress and telephone number of the person who will act as ad-
vocate for the board or the state and identification of parties’
counsel where known; '

6. Reference to the procedural rules governing conduct
of the contested case proceeding;

7. Reference to the procedural rules governing informal
settlement;

8. Identification of the presiding officer, if known. If not
known, a description of who will serve as presiding officer
(e.g., agency head, members of multimembered agency
head, administrative law judge from the department of in-
spections and appeals); and

9. A statement requiring the respondent to submit an an-
swer of the type specified in rule 5.12(544A,272C) within 20
days after receipt of the notice of hearing.

193B—5.12(544A,272C) Form of answer. The answer
shall contain the following information:
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1. The name, address and telephone number of the re-
spondent.

2. Specific statements regarding any or all allegations in
the complaint which shall be in the form of admissions, de-
nials, explanations, remarks or statements of mitigating cir-
cumstances.

3. Any additional facts or information the respondent
deems relevant to the complaint and which may be of assis-
tance in the ultimate determination of the case.

193B—5.13(544A,272C) Legal representation. Every
statement of charges and notice of hearing prepared by the
board shall be reviewed and approved by the office of the at-
torney general which shall be responsible for the legal repre-
sentation of the public interest in all proceedings before the
board. The assistant attorney general assigned to prosecute a
contested case before the board shall not represent the board
in that case but shall represent the public interest.

193B—5.14(17A) Presiding officer.

5.14(1) Any party who wishes to request that the presid-
ing officer assigned to render a proposed decision be an ad-
ministrative law judge employed by the department of in-
spections and appeals must file a written request within 20
days after service of a notice of hearing which identifies or
describes the presiding officer as the board or a panel of the
board.

5.14(2) The board may deny the request only upon a find-
ing that one or more of the following apply:

a. Neither the board nor any officer of the board under
whose authority the contested case is to take place is a named
party to the proceeding or a real party in interest to that pro-
ceeding.

b. There is a compelling need to expedite issuance of a
final decision in order to protect the public health, safety, or
welfare.

c. The case involves a disciplinary hearing to be held by
the board pursuant to lowa Code section 272C.6.

d. The case involves significant policy issues of first im-
pression that are inextricably intertwined with the factual is-
sues presented.

e. The demeanor of the witnesses is likely to be disposi-
tive in resolving the disputed factual issues.

f. Funds are unavailable to pay the costs of an adminis-
trative law judge and an inter-board appeal.

g. The request was not timely filed.

h. The request is not consistent with a specified statute.

5.14(3) The board shall issue a written ruling specifying
the grounds for its decision within 20 days after a request for
an administrative law judge is filed.

5.14(4) Except as provided otherwise by another provi-
sion of law, all rulings by an administrative law judge acting
as presiding officer are subject to appeal to the board. A
party must seek any available intra-agency appeal in order to
exhaust adequate administrative remedies.

5.14(5) Unless otherwise provided by law, agency heads
and members of multimembered agency heads, when re-
viewing a proposed decision upon intra-agency appeal, shall
have the powers of and shall comply with the provisions of
this chapter which apply to presiding officers.

193B—5.15(17A) Waiver of procedures. Unless other-
wise precluded by law, the parties in a contested case pro-
ceeding may waive any provision of this chapter. However,
the board in its discretion may refuse to give effect to such a
waiver when it deems the waiver to be inconsistent with the
public interest.
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193B—5.16(17A) Telephone proceedings. The presiding
officer may resolve preliminary procedural motions by tele-
phone conference in which all parties have an opportunity to
participate. Other telephone proceedings may be held with
the consent of all parties. The presiding officer will deter-
mine the location of the parties and witnesses for telephone
hearings. The convenience of the witnesses or parties, as well
as the nature of the case, will be considered when location is
chosen.

193B—S5.17(17A) Disqualification.

5.17(1) A presiding officer or other person shall with-
draw from participation in the making of any proposed or fi-
nal decision in a contested case if that person:

a. Hasa personal bias or prejudice concerning a party or
a representative of a party;

b. Has personally investigated, prosecuted or advocated,
in connection with that case, the specific controversy under-
lying that case, another pending factually related contested
case, or a pending factually related controversy that may cul-
minate in a contested case involving the same parties;

¢. Is subject to the authority, direction or discretion of
any person who has personally investigated, prosecuted or
advocated in connection with that contested case, the specif-
ic controversy underlying that contested case, or a pending
factually related contested case or controversy involving the
same parties;

d. Has acted as counsel to any person who is a private
party to that proceeding within the past two years;

e. Hasa personal financial interest in the outcome of the
case or any other significant personal interest that could be
substantially affected by the outcome of the case;

f. Has a spouse or relative within the third degree of
relationship that (1) is a party to the case, or an officer, direc-
tor or trustee of a party; (2) is a lawyer in the case; (3) is
known to have an interest that could be substantially affected
by the outcome of the case; or (4) is likely to be a material
witness in the case; or

g. Has any other legally sufficient cause to withdraw
from participation in the decision making in that case.

5.17(2) The term “personally investigated” means taking
affirmative steps to interview witnesses directly or to obtain
documents or other information directly. The term “person-
ally investigated” does not include general direction and su-
pervision of assigned investigators, unsolicited receipt of in-
formation which is relayed to assigned investigators, review
of another person’s investigative work product in the course
of determining whether there is probable cause to initiate a
proceeding, or exposure to factual information while per-
forming other board functions, including fact gathering for
purposes other than investigation of the matter which culmi-
nates in a contested case. Factual information relevant to the
merits of a contested case received by a person who later
serves as presiding officer in that case shall be disclosed if
required by lowa Code section 17A.17 as amended by 1998
Iowa Acts, chapter 1202, section 19, and subrule 5.32(9).

5.17(3) In a situation where a presiding officer or other
person knows of information which might reasonably be
deemed to be a basis for disqualification and decides volun-
tary withdrawal is unnecessary, that person shall submit the
relevant information for the record by affidavit and shall pro-
vide for the record a statement of the reasons for the deter-
mination that withdrawal is unnecessary.

5.17(4) If a party asserts disqualification on any appropri-
ate ground, including those listed in subrule 5.17(1), the
party shall file a motion supported by an affidavit pursuant to
Iowa Code section 17A.17 as amended by 1998 Iowa Acts,
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chapter 1202, section 19. The motion must be filed as soon
as practicable after the reason alleged in the motion becomes
known to the party. If, during the course of the hearing, a
party first becomes aware of evidence of bias or other
grounds for disqualification, the party may move for disqual-
ification but must establish the grounds by the introduction
of evidence into the record.

If the presiding officer determines that disqualification is
appropriate, the presiding officer or other person shall with-
draw. If the presiding officer determines that withdrawal is
not required, the presiding officer shall enter an order to that
effect. A party asserting disqualification may seek an inter-
locutory appeal under rule 5.34(17A) and seek a stay under
rule 5.37(17A).

193B—5.18(17A) Consolidation—severance.

5.18(1) Consolidation. The presiding officer may consol-
idate any or all matters at issue in two or more contested case
proceedings where (a) the matters at issue involve common
parties or common questions of fact or law; (b) consolidation
would expedite and simplify consideration of the issues in-
volved; and (c) consolidation would not adversely affect the
rights of any of the parties to those proceedings.

5.18(2) Severance. The presiding officer may, for good
cause shown, order any contested case proceedings or por-
tions thereof severed.

193B—5.19(17A) Amendments. Any notice of hearing or
statement of charges may be amended before a responsive
pleading has been filed. Amendments to pleadings afterare-
sponsive pleading has been filed and to an answer may be al-
lowed with the consent of the other parties or in the discretion
of the presiding officer who may impose terms or granta con-
tinuance.

193B—5.20(17A) Service and filing of pleadings and oth-
er papers.

5.20(1) When service required. Except where otherwise
provided by law, every pleading, motion, document, or other
paper filed in a contested case proceeding and every paper
relating to discovery in such a proceeding shall be served
upon each of the parties of record to the proceeding, includ-
ing the person designated as advocate or prosecutor for the
state or the board, simultaneously with their filing. Except
for the original notice of hearing and an application for re-
hearing as provided in Iowa Code section 17A.16(2), the
party filing a document is responsible for service on all par-
ties.

5.20(2) Service—how made. Service upon a party repre-
sented by an attorney shall be made upon the attorney unless
sotherwise ordered. Service is made by delivery or by mail-
ing a copy to the person’s last known address. Service by
mail is complete upon mailing, except where otherwise spe-
cifically provided by statute, rule, or order.

5.20(3) Filing—when required. After the notice of hear-
ing, all pleadings, motions, documents or other papers in a
contested case proceeding shall be filed with the board. All
pleadings, motions, documents or other papers that are re-
quired to be served upon a party shall be filed simultaneously
with the board.

5.20(4) Filing—when made. Except where otherwise
provided by law, a document is deemed filed at the time it is
delivered to the board, delivered to an established courier
service for immediate delivery to that office, or mailed by
first-class mail or state interoffice mail to that office, so long
as there is proof of mailing.

5.20(5) Proof of mailing. Proof of mailing includes either
alegible United States Postal Service postmark on the enve-
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lope, a certificate of service, a notarized affidavit, or a certifi-

cation in substantially the following form;
I certify under penalty of perjury and pursuant to the
laws of lowa that, on (date of mailing), I mailed copies
of (describe document) addressed to the Iowa Archi-
tectural Examining Board and to the names and ad-
dresses of the parties listed below by depositing the
same in (a United States post office mail box with cor-
rect postage properly affixed or state interoffice mail).
(Date) (Signature)

193B—5.21(17A) Discovery.

5.21(1) Discovery procedures applicable in civil actions
are applicable in contested cases. Unless lengthened or
shortened by these rules or by order of the presiding officer,
time periods for compliance with discovery shall be as pro-
vided in the Iowa Rules of Civil Procedure.

5.21(2) Any motion relating to discovery shall allege that
the moving party has previously made a good faith attempt to
resolve the discovery issues involved with the opposing
party. Motions in regard to discovery shall be ruled upon by
the presiding officer. Opposing parties shall be afforded the
opportunity to respond within ten days of the filing of the
motion unless the time is shortened as provided in subrule
5.21(1). The presiding officer may rule on the basis of the
written motion and any response, or may order argument on
the motion.

5.21(3) Evidence obtained in discovery may be used in
the contested case proceeding if that evidence would other-
wise be admissible in that proceeding.

193B—5.22(17A) Subpoenas. In connection with the in-
vestigation of a complaint, the board is authorized by law to
subpoena books, papers, records, and any other real evi-
dence, whether or not privileged or confidential under law, to
help it determine whether it should institute a contested case
proceeding (disciplinary hearing). Afterservice of the notice
of hearing under rule 5.11(544A,272C), the following proce-
dures are available to the parties in order to obtain relevant
and material evidence:

1. Board subpoenas for books, papers, records, and oth-
er real evidence will be issued to a party upon request. Sub-
poenas for witnesses may also be obtained. The executive
secretary shall issue all subpoenas for both parties upon re-
quest. The request, which may be verbal or written, must
specify the documents sought to be obtained and the names
of the witnesses whose testimony is sought.

2. The presiding officer may quash or modify a subpoe-
na for any lawful reason upon motion in accordance with the
Iowa Rules of Civil Procedure. A motion to quash or modify
a subpoena shall be set for argument promptly.

3. In the event of a refusal to obey a subpoena, either
party or the board may petition the district court for its en-
forcement. Upon proper showing, the district court shall or-
der the person to obey the subpoena and, if the person fails to
obey the order of the court, the person may be found guilty of
contempt of court.

193B—5.23(17A) Motions.

5.23(1) No technical form for motions is required. How-
ever, prehearing motions must be in writing, state the
grounds for relief, and state the relief sought.

5.23(2) Any party may file a written response to a motion
within ten days after the motion is served, unless the time pe-
riod is extended or shortened by rules of the board or the pre-
siding officer. The presiding officer may consider a failure
to respond within the required time period in ruling on a mo-
tion.
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5.23(3) The presiding officer may schedule oral argument
on any motion.

5.23(4) Motions pertaining to the hearing, except motions
for summary judgment, must be filed and served at least five
days prior to the date of hearing unless there is good cause
for permitting later action or the time for such action is
lengthened or shortened by rule of the board or an order of
the presiding officer.

5.23(5) Motions for summary judgment shall comply
with the requirements of Iowa Rule of Civil Procedure 237
and shall be subject to disposition according to the require-
ments of that rule to the extent such requirements are not in-
consistent with the provisions of this rule or any other provi-
sion of law governing the procedure in contested cases.

Motions for summary judgment must be filed and served
at least 20 days prior to the scheduled hearing date, or other
time period determined by the presiding officer. Any party
resisting the motion shall file and serve a resistance within
10 days, unless otherwise ordered by the presiding officer,
from the date a copy of the motion was served. The time
fixed for hearing or nonoral submission shall be not less than
15 days after the filing of the motion, unless a shorter time is
ordered by the presiding officer. Asummary judgmentorder
rendered on all issues in a contested case is subject to rehear-
ing pursuant to rule 5.36(17A) and appeal pursuant to rule
5.35(17A).

193B—5.24(17A) Prehearing conference.

5.24(1) Any party may request a prehearing conference.
A written request for prehearing conference or an order for
prehearing conference on the presiding officer’s own motion
shall be filed not less than seven days prior to the hearing
date. A prehearing conference shall be scheduled not less
than three business days prior to the hearing date.

Written notice of the prehearing conference shall be given
by the board to all parties. For good cause the presiding offi-
cer may permit variances from this rule.

5.24(2) Each party shall bring to the prehearing confer-
ence:

a. A final list of the witnesses who the party anticipates
will testify at hearing. Witnesses not listed may be excluded
from testifying unless there was good cause for the failure to
include their names; and

b. A final list of exhibits which the party anticipates will
be introduced at hearing. Exhibits other than rebuttal exhib-
its that are not listed may be excluded from admission into
evidence unless there was good cause for the failure to in-
clude them.

c. Witness or exhibit lists may be amended subsequent
to the prehearing conference within the time limits estab-
lished by the presiding officer at the prehearing conference.
Any such amendments must be served on all parties.

5.24(3) In addition to the requirements of subrule 5.24(2),
the parties at a prehearing conference may:

a. Enter into stipulations of law or fact;

b. Enter into stipulations on the admissibility of exhib-
its;

¢. Identify matters which the parties intend to request be
officially noticed;

d. Enter into stipulations for waiver of any provision of
law; and

e. Consider any additional matters which will expedite
the hearing.

5.24(4) Prehearing conferences shall be conducted by
telephone unless otherwise ordered. Parties shall exchange
and receive witness and exhibit lists in advance of a tele-
phone prehearing conference.
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193B—5.25(17A) Continuances. Unless otherwise pro-
vided, applications for continuances shall be made to the pre-
siding officer.

5.25(1) A written application for a continuance shall:

a. Be made at the earliest possible time and no less than
seven days before the hearing except in case of unanticipated
emergencies;

b. State the specific reasons for the request; and

c. Besigned by the requesting party or the party’s repre-
sentative.

An oral application for a continuance may be made if the
presiding officer waives the requirement for a written mo-
tion. However, a party making such an oral application for a
continuance must confirm that request by written application
within five days after the oral request unless that requirement
is waived by the presiding officer. No application for contin-
uance shall be made or granted without notice to all parties
except in an emergency where notice is not feasible. The
board may waive notice of such requests for a particular case
or an entire class of cases.

5.25(2) In determining whether to grant a continuance,
the presiding officer may consider:

Prior continuances;

The interests of all parties;

The likelihood of informal settlement;

The existence of an emergency;

Any objection;

Any applicable time requirements;

. The existence of a conflict in the schedules of coun-
sel, parties, or witnesses;

h. The timeliness of the request; and

i.  Other relevant factors.

The presiding officer may require documentation of any
grounds for continuance.

193B—5.26(17A) Withdrawals. A party requesting a con-
tested case proceeding may withdraw that request prior to the
hearing only in accordance with board rules. Unless other-
wise provided, a withdrawal shall be with prejudice.

193B—5.27(17A) Intervention.

5.27(1) Motion. A motion for leave to intervene in a con-
tested case proceeding shall state the grounds for the pro-
posed intervention, the position and interest of the proposed
intervenor, and the possible impact of intervention on the
proceeding. A proposed answer or petition in intervention
shall be attached to the motion. Any party may file a re-
sponse within 14 days of service of the motion to intervene
unless the time period is extended or shortened by the presid-
ing officer.

5.27(2) When filed. Motion for leave to intervene shall
be filed as early in the proceeding as possible to avoid ad-
verse impact on existing parties or the conduct of the pro-
ceeding. Unless otherwise ordered, a motion for leave to in-
tervene shall be filed before the prehearing conference, if
any, or at least 20 days before the date scheduled for hearing.
Any later motion must contain a statement of good cause for
the failure to file in a timely manner. Unless inequitable or
unjust, an intervenor shall be bound by any agreement, ar-
rangement, or other matter previously raised in the case. Re-
quests by untimely intervenors for continuances which
would delay the proceeding will ordinarily be denied.

5.27(3) Grounds for intervention. The movant shall dem-
onstrate that (a) intervention would not unduly prolong the
proceedings or otherwise prejudice the rights of existing par-
ties; (b) the movant is likely to be aggrieved or adversely af-
fected by a final order in the proceeding; and (c) the interests
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of the movant are not adequately represented by existing par-
ties.

5.27(4) Effect of intervention. If appropriate, the presid-
ing officer may order consolidation of the petitions and
briefs of different parties whose interests are aligned with
each other and limit the number of representatives allowed to
participate actively in the proceedings. A person granted
leave to intervene is a party to the proceeding. The order
granting intervention may restrict the issues that may be
raised by the intervenor or otherwise condition the interve-
nor’s participation in the proceeding.

193B—5.28(544A,272C) Hearings. A hearing may be con-
ducted before a majority of the board members. Anadminis-
trative law judge may act as presiding officer to conduct the
hearing for the board or a panel of the board. The presiding
officer shall be in control of the proceedings and shall have
the authority to administer oaths, to admit or exclude testimo-
ny or other evidence and shall rule on all motions and objec-
tions.

5.28(1) Examination of witnesses by the board. The pre-
siding officer and other board members have the right to con-
duct direct examination of the witnesses at any stage of that
witness’s testimony.

5.28(2) Public hearing. The hearing shall be open to the
public unless the registrant or registrant’s attorney requests
in writing that the hearing be closed to the public.

5.28(3) Record of proceedings. Oral proceedings shall be
recorded either by mechanical or electrical means or by cer-
tified shorthand reporters. Oral proceedings or any part
thereof shall be transcribed at the request of any party with
the expense of the transcription charged to the requesting
party. The recording or stenographic notes of oral proceed-
ings or the transcription shall be filed with and maintained by
the board for at least five years from the date of decision.

5.28(4) Order of proceedings. Before testimony is pre-
sented, the record shall show the identity of any board mem-
bers present, identity of the administrative law judge, identi-
ty of the primary parties and their representatives, and the
fact that all testimony is being recorded. Hearings before the
board shall generally be conducted in the following order,
subject to modification at the discretion of the board.

a. The presiding officer or designated person may read a
summary of the charges and answers thereto and other re-
sponsive pleadings filed by the respondent prior to the hear-
ing.

b. The assistant attorney general representing the state
interest before the board shall make a brief opening state-
ment which will include a summary of charges and the wit-
nesses and documents to support such charges.

c. The respondent(s) shall each be offered the opportu-
nity to make an opening statement, including the names of
any witnesses the respondent(s) desires to call in defense. A
respondent may elect to make the opening statement just
prior to the presentation of evidence by the respondent(s).

d. The presentation of evidence on behalf of the state.

e. A summary, at the close of the evidence on behalf of
the state.

f. The presentation of evidence on behalf of the respon-
dent(s).

g. Rebuttal evidence on behalf of the state, if any.

h. Rebuttal evidence on behalf of the respondent(s), if
any.

i. Closing arguments first on behalf of the state, then on
behalf of the respondent(s), and then on behalf of the state, it
any.
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5.28(5) Immunity. The presiding officer shall have au-
thority to grant immunity from disciplinary action to a wit-
ness, as provided by Iowa Code section 272C.6(3), but only
upon the unanimous vote of all members of the board hear-
ing the case. The official record of the hearing shall include
the reasons for granting the immunity.

5.28(6) Evidence. Admissibility of evidence at the hear-
ing shall be governed by Iowa Code section 17A.14. Copies
of documents offered as evidence at the hearing shall be pro-
vided to opposing parties. Copies may also be furnished to
members of the board.

5.28(7) Final decision. When four or more members of
the board preside over the reception of evidence at the hear-
ing, the decision is a final decision. The final decision of the
board shall be filed with the executive secretary. A copy of
the decision and order shall immediately be sent by certified
mail, return receipt requested, to the registrant’s last known
post office address or may be served as in the manner of orig-
inal notices upon the registrant.

193B—5.29(544A,272C) Dispensation. The board shall
make findings of fact and conclusions of law and may take
one or more of the following actions:

1. Dismiss the charges.

2. Revoke the architect’s registration. In the event of a
revocation, the registrant shall not be allowed to remain a
partner or shareholder of a business entity if the law requires
all partners or shareholders of such entity to be registered ar-
chitects.

3. Suspend the registrant’s registration as authorized by
law.

4. Impose civil penalties, the amount which shall be set
at the discretion of the board but which shall not exceed
$1000. Civil penalties may be imposed for any of the disci-
plinary violations specified in Iowa Code sections 544A.13
and 544A.15 and these rules, or for any repeated offenses.

5. Impose a period of probation, either with or without
conditions.

6. Require reexamination, using one or more parts of the
examination given to architectural registrant candidates.

7. Require additional professional education, reeduca-
tion, or continuing education.

8. Issue a citation and a warning.

9. Issue a consent order.

10. Voluntary surrender of registration is considered as
disciplinary action.

193B—5.30(17A) Evidence.

5.30(1) The presiding officer shall rule on admissibility
of evidence and may, where appropriate, take official notice
of facts in accordance with all applicable requirements of
law.

5.30(2) Stipulation of facts is encouraged. The presiding
officer may make a decision based on stipulated facts.

5.30(3) Evidence in the proceeding shall be confined to
the issues as to which the parties received notice prior to the
hearing unless the parties waive their right to such notice or
the presiding officer determines that good cause justifies ex-
pansion of the issues. If the presiding officer decides to ad-
mit evidence on issues outside the scope of the notice over
the objection of a party who did not have actual notice of
those issues, that party, upon timely request, shall receive a
continuance sufficient to amend pleadings and to prepare on
the additional issue.

5.30(4) The party seeking admission of an exhibit must
provide opposing parties with an opportunity to examine the
exhibit prior to the ruling on its admissibility. Copies of doc-
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uments shall be provided to opposing parties. Copies may
also be furnished to members of the board. -

All exhibits admitted into evidence shall be appropriately
marked and be made part of the record.

5.30(5) Any party may objectto specific evidence or may
request limits on the scope of any examination or cross-
examination. Such an objection shall be accompanied by a
brief statement of the grounds upon which it is based. The
objection, the ruling on the objection, and the reasons for the
ruling shall be noted in the record. The presiding officer may
rule on the objection at the time it is made or may reserve a
ruling until the written decision.

5.30(6) Whenever evidence is ruled inadmissible, the
party offering that evidence may submit an offer of proof on
the record. The party making the offer of proof for excluded
oral testimony shall briefly summarize the testimony or, with
permission of the presiding officer, present the testimony. If
the excluded evidence consists of a document or exhibit, it
shall be marked as part of an offer of proof and inserted in the
record.

193B—5.31(17A) Default.

5.31(1) If a party fails to appear or participate in a con-
tested case proceeding after proper service of notice, the pre-
siding officer may, if no adjournment is granted, enter a de-
fault decision or proceed with the hearing and render a deci-
sion in the absence of the party.

5.31(2) Where appropriate and not contrary to law, any
party may move for default against a party who has re-
quested the contested case proceeding and has failed to file a
required pleading or has failed to appear after proper service.

5.31(3) Default decisions or decisions rendered on the
merits after a party has failed to appear or participate in a
contested case proceeding become final board action unless,
within 15 days after the date of notification or mailing of the
decision, a motion to vacate is filed and served on all parties
or an appeal of a decision on the merits is timely initiated
within the time provided by rule 5.35(17A). A motion to va-
cate must state all facts relied upon by the moving party
which establish that good cause existed for that party’s fail-
ure to appear or participate at the contested case proceeding.
Each fact so stated must be substantiated by at least one
sworn affidavit of a person with personal knowledge of each
such fact, which affidavit(s) must be attached to the motion.

5.31(4) The time for further appeal of a decision for
which a timely motion to vacate has been filed is stayed
pending a decision on the motion to vacate.

5.31(5) Properly substantiated and timely filed motions
to vacate shall be granted only for good cause shown. The
burden of proof as to good cause is on the moving party. Ad-
verse parties shall have ten days to respond to a motion to va-
cate. Adverse parties shall be allowed to conduct discovery
as to the issue of good cause and to present evidence on the
issue prior to a decision on the motion, if a request to do so is
included in that party’s response.

5.31(6) “Good cause” for purposes of this rule shall have
the same meaning as “good cause” for setting aside a default
judgment under Iowa Rule of Civil Procedure 236.

5.31(7) A decision denying a motion to vacate is subject
to further appeal within the time limit allowed for further ap-
peal of a decision on the merits in the contested case proceed-
ing. A decision granting a motion to vacate is subject to in-
terlocutory appeal by the adverse party pursuant to rule
5.34(17A).

5.31(8) If a motion to vacate is granted and no timely in-
terlocutory appeal has been taken, the presiding officer shall
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issue another notice of hearing and the contested case shall
proceed accordingly.

5.31(9) A default decision may award any relief consis-
tent with the request for relief made in the petition and em-
braced in its issues.

5.31(10) A default decision may provide either that the
default decision is to be stayed pending a timely motion to
vacate or that the default decision is to take effect immediate-
ly, subject to a request for stay under rule 5.37(17A).

193B—5.32(17A) Ex parte communication.

5.32(1) Prohibited communications. Unless required for
the disposition of ex parte matters specifically authorized by
statute, following issuance of the notice of hearing, there
shall be no communication, directly or indirectly, between
the presiding officer and any party or representative of any
party or any other person with a direct or indirect interest in
such case in connection with any issue of fact or law in the
case except upon notice and opportunity for all parties to par-
ticipate. This does not prohibit persons jointly assigned such
tasks from communicating with each other. Nothing in this
provision is intended to preclude the presiding officer from
communicating with members of the board or seeking the
advice or help of persons other than those with a personal in-
terest in, or those engaged in personally investigating as de-
fined in subrule 5.17(2), prosecuting, or advocating in, either
the case under consideration or a pending factually related
case involving the same parties as long as those persons do
not directly or indirectly communicate to the presiding offi-
cer any ex parte communications they have received of a
type that the presiding officer would be prohibited from re-
ceivingor that furnish, augment, diminish, or modify the evi-
dence in the record.

5.32(2) Prohibitions on ex parte communications com-
mence with the issuance of the notice of hearing in a con-
tested case and continue for as long as the case is pending.

5.32(3) Written, oral or other forms of communication
are ex parte if made without notice and opportunity for all
parties to participate.

5.32(4) To avoid prohibited ex parte communications,
notice must be given in a manner reasonably calculated to
give all parties a fair opportunity to participate. Notice of
written communications shall be provided in compliance
with rule 5.20(17A) and may be supplemented by telephone,
facsimile, electronic mail or other means of notification.
Where permitted, oral communications may be initiated
through conference telephone call including all parties or
their representatives.

5.32(5) Persons who jointly act as presiding officers in a
pending contested case may communicate with each other
without notice or opportunity for parties to participate.

5.32(6) The executive secretary or other persons may be
present in deliberations or otherwise advise the presiding of-
ficer without notice or opportunity for parties to participate
as long as they are not disqualified from participating in the
making of a proposed or final decision under any provision
of law and they comply with subrule 5.32(1).

5.32(7) Communications with the presiding officer in-
volving uncontested scheduling or procedural matters do not
require notice or opportunity for parties to participate. Par-
ties should notify other parties prior to initiating such contact
with the presiding officer when feasible, and shall notify oth-
er parties when seeking to continue hearings or other dead-
lines pursuant to rule 5.25(17A).

5.32(8) Disclosure of prohibited communications. A pre-
siding officer who receives a prohibited ex parte commu-
nication during the pendency of a contested case must initial-
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ly determine if the effect of the communication is so prejudi-
cial that the presiding officer should be disqualified. If the
presiding officer determines that disqualification is war-
ranted, a copy of any prohibited written communication, all
written responses to the communication, a written summary
stating the substance of any prohibited oral or other commu-
nication not available in written form for disclosure, ali re-
sponses made, and the identity of each person from whom
the presiding officer received a prohibited ex parte commu-
nication shall be submitted for inclusion in the record under
seal by protective order. If the presiding officer determines
that disqualification is not warranted, such documents shall
be submitted for inclusion in the record and served on all par-
ties. Any party desiring to rebut the prohibited communica-
tion must be allowed the opportunity to do so upon written
request filed within ten days after notice of the communica-
tion.

5.32(9) Promptly after being assigned to serve as presid-
ing officer at any stage in a contested case proceeding, a pre-
siding officer shall disclose to all parties material factual in-
formation received through ex parte communication prior to
such assignment unless the factual information has already
been or shortly will be disclosed pursuant to Jowa Code sec-
tion 17A.13(2) or through discovery. Factual information
contained in an investigative report or similar document
need not be separately disclosed by the presiding officer as
long as such documents have been or will shortly be pro-
vided to the parties.

5.32(10) The presiding officer may render a proposed or
final decision imposing appropriate sanctions for violations
of this rule including default, a decision against the offend-
ing party, censure, or suspension or revocation of the privi-
lege to practice before the board: Violation of ex parte com-
munication prohibitions by board personnel shall be re-
ported to the division administrator for possible sanctions in-
cluding censure, suspension, dismissal, or other disciplinary
action.

193B—5.33(17A) Recording costs. Upon request, the
board shall provide a copy of the whole record or any portion
of the record at cost. The cost of preparing a copy of the rec-
ord or of transcribing the hearing record shall be paid by the
requesting party.

Parties who request that a hearing be recorded by certified
shorthand reporters rather than by electronic means shall
bear the cost of that recordation, unless otherwise provided
by law. .

193B—5.34(17A) Interlocutory appeals. Upon written re-
quest of a party oron itsown motion, the board may review an
interlocutory order of the presiding officer. In determining
whether to do so, the board shall weigh the extent to which its
granting the interlocutory appeal would expedite final reso-
lution of the case and the extent to which review of that inter-
locutory order by the board at the time it reviews the proposed
decision of the presiding officer would provide an adequate
remedy. Any request for interlocutory review must be filed
within 14 days of issuance of the challenged order, but no lat-
er than the date for compliance with the order or the date of
hearing, whichever is earlier.

193B—5.35(17A) Appeals and review.

5.35(1) Appeal by party. Any adversely affected party
may appeal a proposed decision to the board within 30 days
after issuance of the proposed decision.

5.35(2) Review. The board may initiate review of a pro-
posed decision on its own motion at any time within 30 days
following the issuance of such a decision.
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5.35(3) Notice of appeal. An appeal of a proposed deci-
sion is initiated by filing a timely notice of appeal with the
board. The notice of appeal must be signed by the appealing
party or a representative of that party and contain a certifi-
cate of service. The notice shall specify:

a. The parties initiating the appeal;

b. The proposed decision or order which is being ap-
pealed;

c. The specific findings or conclusions to which excep-
tion is taken and any other exceptions to the decision or or-
der;

d. The relief sought;

e. The grounds for relief.

5.35(4) Requests to present additional evidence. A party
may request the taking of additional evidence only by estab-
lishing that the evidence is material, that good cause existed
for the failure to present the evidence at the hearing, and that
the party has not waived the right to present the evidence. A
writlen request to present additional evidence must be filed
with the notice of appeal or, by a nonappealing party, within
14 days of service of the notice of appeal. The board may
remand a case to the presiding officer for further hearing or
may itself preside at the taking of additional evidence.

5.35(5) Scheduling. The board shall issue a schedule for
consideration of the appeal.

5.35(6) Briefs and arguments. Unless otherwise ordered,
within 20 days of the notice of appeal or order for review,
each appealing party may file exceptions and briefs. Within
20 days thereafter, any party may file a responsive brief.
Briefs shall cite any applicable legal authority and specify
relevant portions of the record in that proceeding. Written
requests to present oral argument shall be filed with the
briefs. The board may resolve the appeal on the briefs or pro-
vide an opportunity for oral argument. The board may short-
en or extend the briefing period as appropriate.

193B—5.36(17A) Applications for rehearing.

5.36(1) By whom filed. Any party to a contested case
proceeding may file an application for rehearing from a final
order.

5.36(2) Content of application. The application for re-
hearing shall state on whose behalf it is filed, the specific
grounds for rehearing, and the relief sought. In addition, the
application shall state whether the applicant desires recon-
sideration of all or part of the board decision on the existing
record and whether, on the basis of the grounds enumerated
in subrule 5.35(4), the applicant requests an opportunity to
submit additional evidence.

5.36(3) Time of filing. The application shall be filed with
the board within 20 days after issuance of the final decision.

5.36(4) Notice to other parties. A copy of the application
shall be timely mailed by the applicant to all parties of record
not joining therein. If the application does not contain a cer-
tificate of service, the board shall serve copies of the certifi-
cate of service on all parties.

5.36(5) Disposition. Any application for a rehearing shall
be deemed denied unless the board grants the application
within 20 days after its filing.

193B—5.37(17A) Stays of board actions.

5.37(1) When available.

a. Any party to a contested case proceeding may petition
the board for a stay of an order issued in that proceeding or
for other temporary remedies, pending review by the board.
The petition shall be filed with the notice of appeal and shall
state the reasons justifying a stay or other temporary remedy.
The board may rule on the stay or authorize the presiding of-
ficer to do so.
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b. Any party to acontested case proceeding may petition
the board for a stay or other temporary remedies, pending ju-
dicial review of all or part of that proceeding. The petition
shall state the reasons justifying a stay or other temporary
remedy.

5.37(2) When granted. In determining whether to grant a
stay, the presiding officer or board shall consider the factors
listed in Iowa Code section 17A.19(5) as amended by 1998
Iowa Acts, chapter 1212, section 23.

5.37(3) Vacation. A stay may be vacated by the issuing
authority upon application of the board or any other party.

193B—5.38(17A) No factual dispute contested cases. If
the parties agree that no dispute of material fact existsas to a
matter that would be a contested case if such a dispute of fact
existed, the parties may present all relevant admissible evi-
dence either by stipulation or otherwise as agreed by the par-
ties, without necessity for the production of evidence at an
evidentiary hearing. If such agreement is reached, a jointly
submitted scheduie detailing the method and timetable for
submission of the record, briefs and oral argument should be
submitted to the presiding officer for approval as soon as
practicable. If the parties cannot agree, any party may file
and serve a motion for summary judgment pursuant to the
rules governing such motions.

193B—5.39(17A) Emergency adjudicative proceedings.

5.39(1) Necessary emergency action. To the extent nec-
essary to prevent or avoid immediate danger to the public
health, safety or welfare, and consistent with the U.S. Con-
stitution, the Iowa Constitution, and other provisions of law,
the board may issue a written order in compliance with Iowa
Code section 17A.18 as amended by 1998 Iowa Acts, chap-
ter 1202, section 20, to suspend a license in whole or in part,
order the cessation of any continuing activity, order affirma-
tive action, or take other action within the jurisdiction of the
board by emergency adjudicative order. Before issuing an
emergency adjudicative order, the board shall consider fac-
tors including, but not limited to, the following:

a. Whether there has been a sufficient factual investiga-
tion to ensure that the board is proceeding on the basis of reli-
able information;

b. Whether the specific circumstances which pose im-
mediate danger to the public health, safety or welfare have
been identified and determined to be continuing;

¢.  Whether the person required to comply with the emer-
gency adjudicative order may continue to engage in other ac-
tivities without posing immediate danger to the public
health, safety or welfare;

d. Whether imposition of monitoring requirements or
other interim safeguards would be sufficient to protect the
public health, safety or welfare; and

e. Whether the specific action contemplated by the
board is necessary to avoid the immediate danger.

5.39(2) Issuance of order.

a. An emergency adjudicative order shall contain find-
ings of fact, conclusions of law, and policy reasons to justify
the determination of an immediate danger in the board’s de-
cision to take immediate action.

b. The written emergency adjudicative order shall be
immediately delivered to persons who are required to com-
ply with the order by utilizing one or more of the following
procedures:

(1) Personal delivery;

(2) Certified mail, return receipt requested, to the last ad-
dress on file with the board;

(3) Certified mail to the last address on file with the
board;



1624 NOTICES

ARCHITECTURAL EXAMINING BOARD[193B](cont’d)

(4) First-class mail to the last address on file with the
board; or

(5) Fax. Fax may be used as the sole method of delivery
if the person required to comply with the order has filed a
written request that board orders be sent by fax and has pro-
vided a fax number for that purpose.

c. To the degree practicable, the board shall select the
procedure for providing written notice that best ensures
prompt, reliable delivery.

5.39(3) Oral notice. Unless the written emergency adju-
dicative order is provided by personal delivery on the same
day that the order issues, the board shall make reasonable im-
mediate efforts to contact by telephone the persons who are
required to comply with the order.

5.39(4) Completion of proceedings. After the issuance of
an emergency adjudicative order, the board shall proceed as
quickly as feasible to complete any proceedings that would
be required if the matter did not involve an immediate dan-
ger.

Issuance of a written emergency adjudicative order shall
include notification of the date on which board proceedings
are scheduled for completion. After issuance of an emergen-
cy adjudicative order, continuance of further board proceed-
ings to a later date will be granted only in compelling cir-
cumstances upon application in writing

193B—5.40(544A,272C) Judicial review. Judicial review
of the board’s decision may be sought in accordance with the
terms of Jowa Code chapter 17A.

193B—5.41(544A,272C) Reinstatement. Any person
whose registration has been revoked or suspended by the
board may apply to the board for reinstatement in accordance
with the terms of the order of revocation or suspension.

5.41(1) If the order of revocation or suspension did not
establish terms upon which reinstatement might occur, or if
the registration was voluntarily surrendered, an initial ap-
plication for reinstatement may not be made until one year
has elapsed from the date of the order or the date of voluntary
surrender.

5.41(2) All proceedings for reinstatement shall be initi-
ated by the respondent who shall file with the board an ap-
plication for reinstatement of the respondent’s registration.
Such application shall be docketed in the original case in
which the registration was revoked, suspended, or relin-
quished. All proceedings upon the petition for reinstate-
ment, including the matters preliminary and ancillary there-
to, shall be subject to the same rules of procedure as other
cases before the board.

5.41(3) Anapplication for reinstatement shall allege facts
which, if established, will be sufficient to enable the board to
determine that the basis of revocation or suspension of the
respondent’s registration no longer exists and that it will be
in the public interest for the registration to be reinstated. The
burden of proof to establish such facts shall be on the respon-
dent.

5.41(4) An order of reinstatement shall be based upon a
decision which incorporates findings of fact and conclusions
of law and must be based upon the affirmative vote of not
fewer than five members of the board. This order will be
published as provided for in rule 5.42(544A,272C).

193B—5.42(544A,272C) Publication of decisions. Final
decisions of the board relating to disciplinary actions, includ-
ing consent agreements and consent orders, are public docu-
ments, are available to the public, shall be published in the
professional licensing division’s newsletter and may be
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transmitted to the appropriate professional association(s),
other states, and news media.

193B—5.43(544A,272C) Hearing on license denial. If the
board, upon receipt of a complete and proper application for
initial registration or reciprocal registration, accompanied by
the proper fee, shall deny registration to the applicant, the
executive secretary shall send written notice to the applicant
by regular first-class mail identifying the basis for denial.

5.43(1) An applicant denied registration who desires to
contest the denial must request a hearing before the board
within 30 days of the date the notice of denial is mailed. A
request for a hearing must be in writing and is deemed made
on the date of the United States Postal Service postmark or
the date of personal service. The request for hearing shall
specify the grounds under which the applicant contends that
the board erred in denying registration. If a request for hear-
ing is timely made, the board shall issue notice of hearing
and conduct a contested case hearing.

5.43(2) Hearings on registration denial shall be open to
the public. The burden of presenting evidence and informa-
tion or documents to support the applicant’s position shall be
the responsibility of the applicant.

5.43(3) The board, after a hearing on registration denial,
may grant or deny the application for registration. If denied,
the board shall state the reasons for denial of the license and
may state conditions under which the application for regis-
tration could be granted, if applicable.

5.43(4) The notice of registration denial, request for hear-
ing, notice of hearing, and order are open records available
for inspection and copying in accordance with Iowa Code
chapter 22. Copies may be provided to the media, NCARB,
and other persons or entities.

5.43(5) Judicial review of a final order denying registra-
tion may be sought in accordance with the provisions of
Iowa Code section 17A.19 as amended by 1998 Iowa Acts,
chapter 1202, which are applicable to judicial review of any
agency’s final decision in a contested case.

193B—5.44(544A,272C) Recovery of hearing fees and
expenses. The board may assess the architect certain feesand
expenses relating to a disciplinary hearing, only if the board
finds that the architect did violate Iowa Code chapter 544A
and rules of the architectural examining board.

5.44(1) The board may assess an amount up to the follow-
ing costs under this rule:

a. For conducting a disciplinary hearing, an amount not
to exceed $75.

b. All applicable costs involved in the transcript includ-
ing, but not limited to, the services of the court reporter at the
hearing, transcription, duplication, and postage or delivery
costs.

¢. Allnormally accepted witness expenses and fees for a
hearing or the taking of depositions. This shall include, but
not be limited to, the cost of an expert witness and the cost
involived in telephone testimony.

d. All normally applicable costs involved in depositions
including, but not limited to, the services of the court report-
er recording the deposition, transcription, duplication, and
postage or delivery costs.

e. Theboard, at its discretion, may assess an appropriate
amount up to but not exceeding the $75 fee established by
this subrule and the actual acceptable costs, fees, and ex-
penses involved.

5.44(2) Fees, costs, and expenses assessed pursuant to
this rule shall be calculated and may be entered into the disci-
plinary order specifying the amount to be reimbursed and the
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time period in which the amount assessed must be paid by the
architect.

a. When it is impractical or not possible to include the
assessment and time period in the disciplinary order in a
timely manner, or if the expenditures occur after the disci-
plinary order, the board, by a majority vote of the members
present, may assess the amount to be reimbursed and the
time period in which payment is to be made by the architect.

b. If the assessment and the time period are not included
in the disciplinary order, the board shall have to the end of the
sixth month after the date the state of Iowa paid the expendi-
tures to assess the architect for such expenditure.

5.44(3) Fees, costs, and expenses assessed by the board
pursuant to this rule shall be allocated to the expenditure
category in which the disciplinary procedure of hearing was
incurred. The fees, costs, and expenses shall be considered
repayment receipts as defined in Iowa Code section 8.2.

5.44(4) The failure to comply with payment of the as-
sessed costs, fees, and expenses within the time specified by
the board shall be considered prima facie evidence of a viola-
tion of Iowa Code chapter 544A. However, no action may be
taken against the architect without a hearing as provided in
this chapter.

193B—5.45(544A) Civil penalties against nonregistrant.
The board may impose civil penalties by order against a per-
son who is not registered as an architect pursuant to lowa
Code chapter 544 A based on the unlawful practices specified
in Iowa Code section 544A.15(3). In addition to the proce-
dures set forth in lowa Code section 544A.15(3), this rule
shall apply.

5.45(1) The notice of the board’s intent to impose a civil
penalty required by Iowa Code section 544A.15(3) shall be
served upon the nonregistrant by restricted certified mail, re-
turn receipt requested, or personal service in accordance
with Rule of Civil Procedure 56.1. Alternatively, the nonre-
gistrant may accept service personally or through authorized
counsel. The notice shall include the following:

a. Astatement of the legal authority and jurisdiction un-
der which the proposed civil penalty would be imposed.

b. Reference to the particular sections of the statutes and
rules involved. ‘

c. Ashort, plain statement of the alleged unlawful prac-
tices.

d. The dollar amount of the proposed civil penalty.

e. Notice of the nonregistrant’s right to a hearing and the
time frame in which hearing must be requested.

f.  The address to which written request for hearing must
be made.

5.45(2) Nonregistrants must request hearing within 30
days of the date the notice is mailed, if served through re-
stricted certified mail to the last-known address, or within 30
days of the date of service, if service is accepted or made in
accordance with Rule of Civil Procedure 56.1. A request for
hearing must be in writing and is deemed made on the date of
the United States Postal Service postmark or the date of per-
sonal service.

5.45(3) If a request for hearing is not timely made, the
board chair or the chair’s designee may issue an order impos-
ing the civil penalty described in the notice. The order may
be mailed by regular first-class mail or served in the same
manner as the notice of intent to impose civil penalty.

5.45(4) If a request for hearing is timely made, the board
shall issue a notice of hearing and conduct a hearing in the
same manner as applicable to disciplinary cases against reg-
istered architects.
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5.45(5) In addition to the factors set forth in lowa Code
section 544A.15(3), the board may consider the following
when determining the amount of civil penalty to impose, it
any:

a. The time elapsed since the unlawful practice oc-
curred.

b. Evidence of reform or remedial actions.

¢.  Whether the violation is a repeat offense following a
prior warning letter or other notice of the nature of the infrac-
tion.

d. Whether the violation involved an element of decep-
tion.

e. Whether the unlawful practice violated a prior order
of the board, a court order, cease and desist agreement, con-
sent order, or similar document.

f. The clarity of the issue involved.

g. Whether the violation was willful and intentional.

h. Whether the nonregistrant acted in bad faith.

i. Theextentto which the nonregistrant cooperated with
the board.

5.45(6) A nonregistrant may waive right to hearing and
all attendant rights and enter into a consent order imposing a
civil penalty at any stage of the proceeding upon mutual con-
sent of the board.

5.45(7) The notice of intent to impose civil penalty and
order imposing civil penalty are public records available for
inspection and copying in accordance with lowa Code chap-
ter 22. Copies may be provided to the media, the National
Council of Architectural Registration Boards, and other enti-
ties. Hearings shall be open to the public.

193B—5.46(252]J) Certificates of noncompliance. The
board shall suspend or revoke a certificate of registration
upon the receipt of a certificate of noncompliance from the
child support recovery unit of the department of human ser-
vices according to the proceduresin lowa Code chapter 252J.
In addition to the procedures set forth in chapter 252J, this
rule shall apply.

5.46(1) The notice required by lowa Code section 2521.8
shall be served upon the registrant by restricted certified
mail, return receipt requested, or personal service in accor-
dance with Rule of Civil Procedure 56.1. Alternatively, the
registrant may accept service personally or through autho-
rized counsel.

5.46(2) The effective date of revocation or suspension of
a certificate of registration, as specified in the notice required
by Iowa Code section 252].8, shall be 60 days following ser-
vice of the notice upon the registrant.

5.46(3) The board’s executive secretary is authorized to
prepare and serve the notice required by lowa Code section
252]).8 and is directed to notify the registrant that the certifi-
cate of registration will be suspended, unless the registration
is already suspended on other grounds. In the event a regis-
tration is on suspension, the executive secretary shall notify
the registrant of the board’s intent to revoke the certificate of
registration.

5.46(4) Registrants shall keep the board informed of all
court actions, and all child support recovery unit actions tak-
en under or in connection with lowa Code chapter 252J, and
shall provide the board copies, within seven days of filing or
issuance, of all applications filed with the district court pur-
suant to lowa Code section 252J.9, all court orders entered in
such actions, and withdrawals of certificates of noncom-
pliance by the child support recovery unit.

5.46(5) All board fees for license renewal or reinstate-
ment must be paid by registrants before a certificate of regis-
tration will be renewed or reinstated after the board has sus-
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pended or revoked a license pursuant to lowa Code chapter
2521.

5.46(6) In the event a registrant files a timely district
court action following service of a board notice pursuant to
Iowa Code sections 252J.8 and 252].9, the board shall con-
tinue with the intended action described in the notice upon
the receipt of a court order lifting the stay, dismissing the ac-
tion, or otherwise directing the board to proceed. For pur-
poses of determining the effective date of suspension or re-
vocation of a certificate of registration, the board shall count
the number of days before the action was filed and the num-
ber of days after the action was disposed of by the court.

5.46(7) The board shall notify the registrant in writing
through regular first-class mail, or such other means as the
board deems appropriate in the circumstances, within ten
days of the effective date of the suspension or revocation of a
certificate of registration, and shall similarly notify the regis-
trant or applicant when the certificate of registration is issued
or renewed following the board’s receipt of a withdrawal of
the certificate of noncompliance.

193B—5.47(261) Suspension or revocation of a certifi-
cate of registration—student loan. The board shall sus-
pend or revoke a certificate of registration upon receipt of a
certificate of noncompliance from the college student aid
commission according to the procedures set forth in Iowa
Code section 261.126. In addition to those procedures, this
rule shall apply.

5.47(1) The notice required by lowa Code section
261.126 shall be served by restricted certified mail, return re-
ceipt requested, or by personal service in accordance with
the Iowa Rules of Civil Procedure. Alternatively, the regis-
trant may accept service personally or through authorized
counsel.

5.47(2) The effective date of revocation or suspension of
a certificate of registration, as specified in the notice required
by Iowa Code section 261.126, shall be 60 days following
service of the notice upon the registrant.

5.47(3) The board’s executive secretary is authorized to
prepare and serve the notice required by Iowa Code section
261.126 and is directed to notify the licensee that the certifi-
cate of registration will be suspended, unless the certificate
of registration is already suspended on other grounds. Inthe
event a certificate of registration is on suspension, the execu-
tive secretary shall notify the registrant of the board’s inten-
tion to revoke the certificate of licensure.

5.47(4) Registrants shall keep the board informed of all
court actions and all college student aid commission actions
taken under or in connection with Iowa Code chapter 261
and shall provide the board copies, within seven days of fil-
ing or issuance, of all applications filed with the district court
pursuant to Iowa Code section 261.127, all court orders en-
tered in such actions, and withdrawals of certificates of non-
compliance by the college student aid commission.

5.47(5) Allboard fees required for registration renewal or
registration reinstatement must be paid by registrants and all
continuing education requirements must be met before a cer-
tificate of registration will be renewed or reinstated after the
board has suspended or revoked a license pursuant to lowa
Code chapter 261.

5.47(6) In the event a registrant timely files a district
court action following service of a board notice pursuant to
Iowa Code sections 261.126 and 261.127, the board shall
continue with the intended action described in the notice
upon the receipt of a court order lifting the stay, dismissing
the action, or otherwise directing the board to proceed. For
purposes of determining the effective date of the denial of the
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issuance or renewal of a certificate of registration, the board
shall count the number of days before the action was filed
and the number of days after the action was disposed of by
the court.

5.47(7) The board shall notify the registrant in writing
through regular first-class mail, or such other means as the
board deems appropriate in the circumstances, within ten
days of the effective date of the suspension or revocation of a
certificate of registration, and shall similarly notify the regis-
trant when the certificate of registration is reinstated follow-
ing the board’s receipt of a withdrawal of the certificate of
noncompliance.

These rules are intended to implement lowa Code chap-
ters 17A, 252], 272C, and 544A and lowa Code sections
261.121 to 261.127.

ITEM 5. Rescind rules 193B—8.5(17A) through 193B—
8.11(17A) and insert in lieu thereof the following new
rules 193B—8.5(17A) through 193B—_8.16(17A):

193B—8.5(17A) Petition for declaratory order. Any per-
son may file a petition with the board for a declaratory order
as to the applicability to specified circumstances of a statute,
rule, or order within the primary jurisdiction of the board at
the board’s offices. A petition is deemed filed when it is re-
ceived by that office. The board shall provide the petitioner
with a file-stamped copy of the petition if the petitioner pro-
vides the board an extra copy for this purpose. The petition
must be typewritten or legibly handwritten in ink and must
substantially conform to the following form:

IOWA ARCHITECTURAL EXAMINING BOARD

Petition by (Name of

Petiti for a Declarat PETITION FOR
Petiioner) for a Declaratory DECLARATORY
rder on (Cite provisions o ORDER

law involved)

The petition must provide the following information:

1. Aclear and concise statement of all relevant facts on
which the order is requested.

2. A citation and the relevant language of the specific
statutes, rules, policies, decisions, or orders whose applica-
bility is questioned, and any other relevant law.

3. The questions the petitioner wants answered, stated
clearly and concisely.

4. The answers to the questions desired by the petitioner
and a summary of the reasons urged by the petitioner in sup-
port of those answers.

S. The reasons for requesting the declaratory order and
disclosure of the petitioner’s interest in the outcome.

6. A statement indicating whether the petitioner is cur-
rently a party to another proceeding involving the questions
at issue and whether, to the petitioner’s knowledge, those
questions have been directed by, are pending determination
by, or are under investigation by any governmental entity.

7. The names and addresses of other persons, or a de-
scription of any class of persons, known by petitioner to be
affected by, or interested in, the questions in the petition.

8. Any request by petitioner for a meeting provided for
by 8.11(17A). The petition must be dated and signed by the
petitioner or the petitioner’s representative. It must also in-
clude the name, mailing address, and telephone number of
the petitioner and petitioner’s representative, and a statement
indicating the person to whom communications concerning
the petition should be directed.
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193B—8.6(17A) Notice of petition. Within ten days after
receipt of a petition for a declaratory order, the board shall
give notice of the petition to all persons not served by the peti-
tioner pursuant to 8.10(17A) to whom notice is required by
any provision of law. The board may also give notice to any
other persons.

193B—8.7(17A) Intervention.

8.7(1) Persons who qualify under any applicable provi-
sion of law as an intervenor and who file a petition for inter-
vention within 20 days of the filing of a petition for declara-
tory order shall be allowed to intervene in a proceeding for a
declaratory order.

8.7(2) Any person who files a petition for intervention at
any time prior to the issuance of an order may be allowed to
intervene in a proceeding for a declaratory order at the dis-
cretion of the board.

8.7(3) A petition for intervention shall be filed at the
board’s offices. Such a petition is deemed filed when it is re-
ceived by that office. The board will provide the petitioner
with a file-stamped copy of the petition for intervention if the
petitioner provides an extra copy for this purpose. A petition
for intervention must be typewritten or legibly handwritten
in ink and must substantially conform to the following form:

IOWA ARCHITECTURAL EXAMINING BOARD

Petition by (Name of
Original Petitioner) for a
Declaratory Order on (Cite
provisions of law cited in
original petition)

PETITION FOR
INTERVENTION

The petition for intervention must provide the following
information:

1. Facts supporting the intervenor’s standing and quali-
fications for intervention.

2. Theanswers urged by the intervenor to the question or
questions presented and a summary of the reasons urged in
support of those answers.

3. Reasons for requesting intervention and disclosure of
the intervenor’s interest in the outcome.

4. A statement indicating whether the intervenor is cur-
rently a party to any proceeding involving the questions at
issue and whether, to the intervenor’s knowledge, those
questions have been decided by, are pending determination
by, or are under investigation by, any governmental entity.

5. The names and addresses of any additional persons,
or a description of any additional class of persons, known by
the intervenor to be affected by, or interested in, the ques-
tions presented.

6. Whether the intervenor consents to be bound by the
determination of the matters presented in the declaratory or-
der proceeding.

The petition must be dated and signed by the intervenor or
the intervenor’s representative. It must also include the
name, mailing address, and telephone number of the interve-
nor and intervenor’s representative, and a statement indicat-
ing the person to whom communications should be directed.

193B—8.8(17A) Briefs. The petitioner or intervenor may
file a brief in support of the position urged. The board may
request a brief from the petitioner, any intervenor, or any oth-
er person concerning the questions raised in the petition.

193B—S8.9(17A) Inquiries. Inquiries concerning the status
of a declaratory order may be made to the executive secretary
of the board at the board’s offices.
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193B—S8.10(17A) Service and filing of petitions and other
papers.

8.10(1) When service required. Except where otherwise
provided by law, every petition for declaratory order, peti-
tion for intervention, brief, or other paper filed in a proceed-
ing for a declaratory order shall be served upon each of the
parties of record to the proceeding, and on all other persons
identified in the petition for declaratory order or petition for
intervention as affected by or interested in the questions pre-
sented, simultaneously with its filing. The party filing adoc-
ument is responsible for service on all parties and other af-
fected or interested persons.

8.10(2) Filing—when required. All petitions for declara-
tory orders, petitions for intervention, briefs, or other papers
in a proceeding for a declaratory order shall be filed with the
board at the board’s offices. All petitions, briefs, or other pa-
pers that are required to be served upon a party shall be filed
simultaneously with the board.

8.10(3) Method of service, time of filing, and proof of
mailing. Method of service, time of filing, and proof of mail-
ing shall be as provided by 193B—subrule 5.20(5).

193B—8.11(17A) Board consideration. Upon request by
petitioner, the board must schedule a brief and informal meet-
ing between the original petitioner, all intervenors, and the
board, a member of the board, or a member of the staff of the
board to discuss the questions raised. The board may solicit
comments from any person on the questions raised. Also,
comments on the questions raised may be submitted to the
board by any person.

193B—8.12(17A) Action on petition.

8.12(1) Within the time allowed by 1998 Iowa Acts,
chapter 1202, section 13, after receipt of a petition for a de-
claratory order, the board shall take action on the petition
within 30 days after receipt as required by 1998 Iowa Acts,
chapter 1202, section 13.

8.12(2) The date of issuance of an order or of a refusal to
issue an order is as defined in 193B—1.5(544A,17A).

193B—38.13(17A) Refusal to issue order. The board shall
not issue a declaratory order where prohibited by lowa Code
section 17A.19(1) as amended by 1998 lowa Acts, chapter
1202, section 22, and may refuse to issue a declaratory order
on some or all questions raised for the following reasons:

1. The petition does not substantially comply with the
required form.

2. The petition does not contain facts sufficient to dem-
onstrate that the petitioner will be aggrieved or adversely af-
fected by the failure of the board to issue an order.

3. The board does not have jurisdiction over the ques-
tions presented in the petition.

4. The questions presented by the petition are also pre-
sented in current rule making, contested case, or other board
or judicial proceeding that may definitively resolve them.

5. The questions presented by the petition would more
properly be resolved in a different type of proceeding or by
another body with jurisdiction over the matter.

6. The facts or questions presented in the petition are un-
clear, overbroad, insufficient, or otherwise inappropriate as a
basis upon which to issue an order.

7. There is no need to issue an order because the ques-
tions raised in the petition have been settled due to a change
in circumstances.

8. The petition is not based upon facts calculated to aid
in the planning of future conduct but is, instead, based solely
upon prior conduct in an effort to establish the effect of that
conduct or to challenge a board decision already made.
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9. The petition requests a declaratory order that would
necessarily determine the legal rights, duties, or responsibili-
ties of other persons who have not joined in the petition or
filed a similar petition and whose position on the questions
presented may fairly be presumed to be adverse to that of pe-
titioner.

10. The petitioner requests the board to determine wheth-
er a statute is unconstitutional on its face.

8.13(1) A refusal to issue a declaratory order must indi-
cate the specific grounds for the refusal and constitutes final
board action on the petition.

8.13(2) Refusal to issue a declaratory order pursuant to
this provision does not preclude the filing of a new petition
that seeks to eliminate the grounds for refusal to issue a rul-
ing.
193B—8.14(17A) Contents of declaratory order—
effective date. In addition to the ruling itself, a declaratory
order must contain the date of its issuance, the name of peti-
tioner, intervenors, the specific statutes, rules, policies, deci-
sions, or orders involved, the particular facts upon which it is
based, and the reasons for its conclusion. A declaratory order
is etfective on the date of issuance.

193B—38.15(17A) Copies of orders. A copy of all orders
issued in response to a petition for a declaratory order shall be
mailed promptly to the original petitioner and all intervenors.

193B—38.16(17A) Effect of a declaratory order. A declar-
atory order has the same status and binding effect as a final
order in a contested case proceeding. It is binding on the
board, the petitioner and any intervenors and is applicable
only in circumstances where the relevant facts and the law in-
volved are indistinguishable from those on which the order
was based. As to all other persons, a declaratory order serves
only as precedent and is not binding on the board. The is-
suance of a declaratory order constitutes final board action on
the petition.

ARC 8714A

BLIND, DEPARTMENT
FOR THE[111]

Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
as provided in lowa Code section 17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on its own motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at a regular
or special meeting where the public or interested persons may be heard.

Pursuant to the authority of Iowa Code section 216B.6,
the Commission for the Blind gives Notice of Intended Ac-
tion to amend Chapter 1, “Administrative Organization and
Procedures,” and Chapter 4, “Petition for Rule Making,” to
rescind Chapter 3, “Agency Procedure for Rule Making,”
and Chapter 5, “Declaratory Rulings,” and to adopt Chapter
3, “Department Procedure for Rule Making,” and Chapter 5,
“Declaratory Orders,” lowa Administrative Code.

The amendment to rule 111—1.3(216B) updates informa-
tion regarding Department office locations and telephone
numbers.

The amendments to Chapter 4 and the adoption of Chap-
ters 3and 5 will revise the Department’s rules governing pro-
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cedures for rule making, petitions for rule making, and de-
claratory orders.

The Seventy-seventh General Assembly passed amend-
ments to the Jowa Administrative Procedure Act in 1998
Iowa Acts, chapter 1202. The Attorney General’s Office has
drafted amendments to the Uniform Rules of Administrative
Procedure to implement the amendments to the Administra-
tive Procedure Act. The Department’s proposed amend-
ments are based on the draft amendments with some changes
specific to the Department.

The Commission believes these changes will bring De-
partment rules into compliance with 1998 Iowa Acts, chapter
1202, which becomes effective July 1, 1999.

Any interested person may make written suggestions or
comments on the amendments through March 16, 1999.
Such written suggestions or comments should be directed to
the Commission for the Blind, 524 Fourth Street, Des
Moines, Iowa 50309-2364; fax (515)281-1263.

Persons are also invited to present oral or written com-
ments at a public hearing which will be held on March 16,
1999, at 1 p.m. in the Director’s Conference Room, Depart-
ment for the Blind, 524 Fourth Street, Des Moines, lowa. At
the hearing, persons will be asked to confine their remarks to
the subject of the amendments.

These amendments are intended to implement Iowa Code
chapter 17A as amended by 1998 Iowa Acts, chapter 1202,
Iowa Code section 25B.6, and lowa Code chapter 216B.

The following amendments are proposed.

ITEM 1. Amend rule 111—1.3(216B) as follows:

111—1.3(216B) Location and information. The central of-
fice of the department is located at 524 Fourth Street, Des
Moines, lowa 50309-2364, telephone (515)281-1333, (in-
coming WATS number (800)362-2587). District offices are
located at Higley Building 118 3rd-Ave-SE;-Suite 407, 4]]
Third Street SE, Suite 745, Cedar Rapids, Iowa 52401-1438
52401-1811, telephone (319)365-9111, (incoming WATS
number (888)346-9557); Ei i Hding;
—Sui ; 5 ; 2915
McClain Drive, Cedar Falls, lowa 50613-5266, telephone
(319)268-2981, (incoming WATS nwmber
(888)378-4397). Information concerning department ser-
vices may be obtained by contacting any of these offices.

ITEM 2. Rescind 111—Chapter 3 and adopt the follow-
ing new chapter in lieu thereof:

CHAPTER 3
DEPARTMENT PROCEDURE FOR RULE MAKING

111—3.1(17A) Applicability. Except to the extent other-
wise expressly provided by statute, all rules adopted by the
commission are subject to the provisions of lowa Code chap-
ter 17A, the lowa administrative procedure Act, and the pro-
visions of this chapter.

111—3.2(17A) Advice on possible rules before notice of
proposed rule adoption. In addition to seeking intormation
by other methods, the department may, before publication of
aNotice of Intended Action as provided in lowa Code section
17A.4(1)"a,” solicit comments from the public on a subject
matter of possible rule making by causing notice to be pub-
lished in the Iowa Administrative Bulletin of the subject mat-
ter and indicating where, when and how persons may com-
ment.

111—3.3(17A) Public rule-making docket.
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3.3(1) Docket maintained. The department shall main-
tain a current public rule-making docket.

3.3(2) Anticipated rule making. The rule-making docket
shall list each anticipated rule-making proceeding. A rule-
making proceeding is deemed “anticipated” from the time a
draft of proposed rules is distributed for internal discussion
within the department or from the time of announcement at
a meeting of the commission. For each anticipated rule-
making proceeding, the docket shall contain a listing of the
precise subject matter which may be submitted for consider-
ation by the commission for subsequent proposal under the
provisions of Iowa Code section 17A.4(1)“a,” the name and
address of department personnel with whom persons may
communicate with respect to the matter, and an indication of
the present status within the department of that possible rule.
The department may also include in the docket other subjects
upon which public comment is desired.

3.3(3) Pending rule-making proceedings. The rule-
making docket shall list each pending rule-making proceed-
ing. Arule-making proceeding is pending from the time it is
commenced, by publication in the [owa Administrative Bul-
letin of a Notice of Intended Action, pursuant to Iowa Code
section 17A.4(1)“a,” to the time it is terminated, by publica-
tion of a Notice of Termination in the Iowa Administrative
Bulletin or the rule becoming effective. For each rule-
making proceeding, the docket shall indicate:

a. The subject matter of the proposed rule.

b. A citation to all published notices relating to the pro-
ceeding.

c.  Where written submissions on the proposed rule may
be inspected.

d. The time during which written submissions may be
made.

e. The names of persons who have made written re-
quests for an opportunity to make oral presentations on the
proposed rule, where those requests may be inspected, and
where and when oral presentations may be made.

f.  Whether a written request for the issuance of a regula-
tory analysis, or a concise statement of reasons has been
filed, whether such an analysis or statement or a fiscal impact
statement has been issued, and where any such written re-
quest, analysis, or statement may be inspected.

g. The current status of the proposed rule and any de-
partment determinations with respect thereto.

h. Any known timetable for department decisions or
other action in the proceeding.

i. The date of the rule’s adoption.

j. The date of the rule’s filing, indexing and publication.

k. The date on which the rule will become effective.

1. Where the rule-making record may be inspected.

111—3.4(17A) Notice of proposed rule making.

3.4(1) Contents. At least 35 days before the adoption of a
rule, the department shall cause a Notice of Intended Action
to be published in the lowa Administrative Bulletin. The
Notice of Intended Action shall include:

a. A brief explanation of the purpose of the proposed
rule.

b. The specific legal authority for the proposed rule.

c. Exceptto the extent impracticable, the text of the pro-
posed rule.

d. Where, when and how persons may present their
views on the proposed rule.

e. Where, when and how persons may demand an oral
proceeding on the proposed rule, if the notnce does not al-
ready provide for one.
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Where inclusion of the complete text of a proposed rule in
the Notice of Intended Action is impracticable, the depart-
ment shall include in the notice a statement fully describing
the specific subject matter of the omitted portion of the text
of the proposed rule, the specific issues to be addressed by
that omitted text of the proposed rule, and the range of pos-
sible choices being considered by the department for the res-
olution of each of those issues.

To facilitate transcription into the alternative medium of
braille, cassette tape or large-type format, the complete text
of the proposed rule shall be published in the Notice of In-
tended Action whenever possible.

3.4(2) Incorporation by reference. A proposed rule may
incorporate other materials by reference only if it complies
with all of the requirements applicable to incorporation by
reference of other materials in an adopted rule that are con-
tained in subrule 3.12(2).

3.4(3) Copies of notices. Persons desiring to receive cop-
ies of future Notices of Intended Action by subscription must
file with the department a written request indicating the
name and address to which such notices should be sent.
Within seven days after submission of a Notice of Intended
Action to the administrative rules coordinator for publica-
tion in the Iowa Administrative Bulletin, the department
shall mail or electronically transmit a copy of that notice to
subscribers who have filed a written request for either mail-
ing or electronic transmittal with the department for Notices
of Intended Action. The written request shall be accompa-
nied by payment of a subscription price which may cover the
full cost of the subscription service, including its administra-
tive overhead and the cost of copying and mailing the No-
tices of Intended Action for a period of one year.

3.4(4) Provision in alternative media. Mailed copies of
Notices of Intended Action shall be provided in standard
print format, unless an individual requests provision of the
notices in the alternative medium of braille, cassette tape or
large-type format. Notices in the alternative media shall be
provided in a timely manner.

111—3.5(17A) Public participation.

3.5(1) Written comments. For at least 20 days after publi-
cation of the Notice of Intended Action, persons may submit
argument, data, and views, in writing, on the proposed rule.
Such written submissions should identify the proposed rule
to which they relate and should be submitted to the Adminis-
trative Rules Coordinator, Department for the Blind, 524
Fourth Street, Des Moines, Iowa 50309, or the person desig-
nated in the Notice of Intended Action.

3.5(2) Oral proceedings. The department may, at any
time, schedule an oral proceeding on a proposed rule. The
department shall schedule an oral proceeding on a proposed
rule if, within 20 days after the published Notice of Intended
Action, a written request for an opportunity to make oral pre-
sentations is submitted to the department by the administra-
tive rules review committee, a governmental subdivision, an
agency, an association having not less than 25 members, or at
least 25 persons. The request must also contain the follow-
ing information:

1. Arequest by one or more individual persons must be
signed by each of them and include the address and tele-
phone number of each of them.

2. Arequest by an association must be signed by an offi-
cer or designee of the association and must contain a state-
ment that the association has at least 25 members and the ad-
dress and telephone number of the person signing that re-
quest.
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3. A request by an agency or governmental subdivision
must be signed by an official having authority to act on be-
half of the entity and must contain the address and telephone
number of the person signing that request.

The department may waive technical compliance with
these procedures.

3.5(3) Conduct of oral proceedings.

a. Applicability. This subrule applies only to those oral
rule-making proceedings in which an opportunity to make
oral presentations is authorized or required by Iowa Code
section 17A.4(1)“b” as amended by 1998 Iowa Acts, chapter
1202, section 8.

b. Scheduling and notice. An oral proceeding on a pro-
posed rule may be held in one or more locations and shall not
be held earlier than 20 days after notice of its location and
time is published in the Iowa Administrative Bulletin. The
notice shall also identify the proposed rule by ARC number
and citation to the lowa Administrative Bulletin.

c. Presiding officer. The director, the department’s ad-
ministrative rules coordinator or a division administrator of
the department, as designated by the director, shall preside at
the oral proceeding on the proposed rule. If the director does
not preside, the presiding officer shall prepare a memoran-
dum for consideration by the director summarizing the con-
tents of the presentations made at the oral proceeding unless
the director determines that a memorandum is unnecessary
because the director will personally listen to or read the en-
tire transcript of the oral proceeding.

d. Conduct of proceeding. At an oral proceeding on a
proposed rule, persons may make oral statements and make
documentary and physical submissions, which may include
data, views, comments or arguments concerning the pro-
posed rule. Persons wishing to make oral presentations at
such a proceeding are encouraged to notify the department at
least one business day prior to the proceeding and indicate
the general subject of their presentations. At the proceeding,
those who participate shall indicate their names and address-
es, identify any persons or organizations they may represent,
and provide any other information relating to their participa-
tion deemed appropriate by the presiding officer. Oral pro-
ceedings shall be open to the public and shall be recorded by
stenographic or electronic means.

(1) At the beginning of the oral proceeding, the presiding
officer shall give a brief synopsis of the proposed rule, a
statement of the statutory authority for the proposed rule, and
the reasons for the department decision to propose the rule.
The presiding officer may place time limitations on individ-
ual oral presentations when necessary to ensure the orderly
and expeditious conduct of the oral proceeding. To encour-
age joint oral presentations and to avoid repetition, addition-
al time may be provided for persons whose presentations
represent the views of other individuals as well as their own
views.

(2) Persons making oral presentations are encouraged to
avoid restating matters which have already been submitted
in writing.

(3) To facilitate the exchange of information, the presid-
ing officer may, where time permits, open the floor to ques-
tions or general discussion.

(4) The presiding officer shall have the authority to take
any reasonable action necessary for the orderly conduct of
the meeting.

(5) Physical and documentary submissions presented by
participants in the oral proceeding shall be submitted to the
presiding officer. Such submissions become the property of
the department.

(6) The oral proceeding may be continued by the presid-
ing officer to a later time without notice other than by an-
nouncement at the hearing.

(7) Participants in an oral proceeding shall not be re-
quired to take an oath or to submit to cross-examination.
However, the presiding officer in an oral proceeding may
question participants and permit the questioning of partici-
pants by other participants about any matter relating to that
rule-making proceeding, including any prior written submis-
sions made by those participants in that proceeding; but no
participant shall be required to answer any question.

(8) The presiding officer in an oral proceeding may per-
mit rebuttal statements and request the filing of written state-
ments subsequent to the adjournment of the oral presenta-
tions.

3.5(4) Additional information. In addition to receiving
written comments and oral presentations on a proposed rule
according to the provisions of this rule, the department may
obtain information concerning a proposed rule through any
other lawful means deemed appropriate under the circum-
stances.

3.5(5) Accessibility. The department shall schedule oral
presentations in rooms accessible to and functional for per-
sons with physical disabilities. Persons who have special re-
quirements should contact the Administrative Office, De-
partment for the Blind, (515)281-1333, Iowa WATS
(800)362-2587, or TTY (515)281-1355, in advance to ar-
range access or other needed services.

111—3.6(17A) Regulatory analysis.

3.6(1) Definition of small business. A “small business™is
defined in 1998 Towa Acts, chapter 1202, section 10(7).

3.6(2) Mailing list. Small businesses or organizations of
small businesses may be registered on the department’s
small business impact list by making a written application to
the department administrative rules coordinator. The ap-
plication for registration shall state:

a. The name of the small business or organization of
small businesses.

b. Its address.

c. The name of a person authorized to transact business
for the applicant.

d. A description of the applicant’s business or organiza-
tion. An organization representing 25 or more persons who
qualify as a small business shall indicate that fact.

e. Whether the registrant desires copies of Notices of In-
tended Action at cost, or desires advance notice of the sub-
jectof all or some specific category of proposed rule making
affecting small business.

The department may at any time request additional infor-
mation from the applicant to determine whether the appli-
cant is qualified as a small business or as an organization of
25 or more small businesses. The department may periodi-
cally send a letter to each registered small business or orga-
nization of small businesses asking whether that business or
organization of small businesses wishes to remain on the reg-
istration list. The name of a small business or organization of
small businesses will be removed from the list if a negative
response is received, or if no response is received within 30
days after the letter is sent.

3.6(3) Time of mailing. Within seven days after submis-
sion of a Notice of Intended Action to the administrative
rules coordinator for publication in the lowa Administrative
Bulletin, the department shall mail to all registered small
businesses or organizations of small businesses, in accor-
dance with their request, either a copy of the Notice ot In-
tended Action or notice of the subject of that proposed rule
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making. In the case of a rule that may have an impact on
small business, adopted in reliance upon Iowa Code section
17A.4(2), the department shall mail notice of the adopted
rule to registered businesses or organizations prior to the
time the adopted rule is published in the Iowa Administrative
Bulletin.

3.6(4) Qualified requesters for regulatory analysis—
economic impact. The department shall issue a regulatory
analysis of a proposed rule that conforms to the requirements
of 1998 Iowa Acts, chapter 1202, section 10(2a), after a
proper request from:

a. The administrative rules coordinator; or

b. The administrative rules review committee.

3.6(S) AQualified requesters for regulatory analysis—
business impact. The department shall issue a regulatory
analysis of a proposed rule that conforms to the requirements
of 1998 lowa Acts, chapter 1202, section 10(2b), after a
proper request from:

a. The administrative rules review committee;

b. The administrative rules coordinator;

c. Atleast 25 or more persons who sign the request pro-
vided that each represents a different small business; or

d. An organization representing at least 25 small busi-
nesses. That organization shall list the name, address and
telephone number of not less than 25 small businesses it rep-
resents.

3.6(6) Time period for analysis. Upon receipt of a timely
request for a regulatory analysis, the department shall adhere
to the time lines described in 1998 Iowa Acts, chapter 1202,
section 10(4).

3.6(7) Contents of request. A request for a regulatory
analysis is made when it is mailed or delivered to the depart-
ment. The request shall be in writing and satisfy the require-
ments of 1998 Iowa Acts, chapter 1202, section 10(1).

3.6(8) Contents of concise summary. The contents of the
concise summary shall conform to the requirements of 1998
Iowa Acts, chapter 1202, section 10(4) and (5).

3.6(9) Publication of a concise summary. The department
shall make available, to the maximum extent feasible, copies
of the published summary in conformance with 1998 lowa
Acts, chapter 1202, section 10(5).

3.6(10) Regulatory analysis contents—administrative
rules review committee or administrative rules coordinator.
When a regulatory analysis is issued in response to a written
request from the administrative rules review committee or
the administrative rules coordinator, the regulatory analysis
shall conform to the requirements of 1998 lowa Acts, chap-
ter 1202, section 10(2a), unless a written request expressly
waives one or more of the items listed in the section.

3.6(11) Regulatory analysis contents—substantial impact
on small business. When a regulatory analysis is issued in
response to a written request from the administrative rules
review committee, the administrative rules coordinator, at
least 25 persons signing that request who each qualify as a
small business or by an organization representing at least 25
small businesses, the regulatory analysis shall conform to the
requirements of 1998 Iowa Acts, chapter 1202, section
10(2b).

111—3.7(17A,25B) Fiscal impact statement.

3.7(1) A proposed rule that mandates additional com-
bined expenditures exceeding $100,000 by all affected polit-
ical subdivisions or agencies and entities which contract with
political subdivisions to provide services must be accompa-
nied by a fiscal impact statement outlining the costs associat-
ed with the rule. A fiscal impact statement must satisfy the
requirements of lowa Code section 25B.6.
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3.7(2) If the department determines at the time it adopts a
rule that the fiscal impact statement upon which the rule is
based contains errors, the department shall, at the same time,
issue a corrected fiscal impact statement and publish the cor-
rected fiscal impact statement in the lowa Administrative
Bulletin.

111—3.8(17A) Time and manner of rule adoption.

3.8(1) Time of adoption. The commission shall not adopt
a rule until the period for making written submissions and
oral presentations has expired. Within 180 days after the lat-
er of the publication of the Notice of Intended Action or the
end of oral proceedings thereon, the commission shall adopt
a rule pursuant to the rule-making proceeding or terminate
the proceeding by publication of a notice to that effect in the
Iowa Administrative Bulletin.

3.8(2) Consideration of public comment. Before the
adoption of a rule, the commission shall consider fully all of
the written submissions and oral submissions received in that
rule-making proceeding, any memorandum summarizing
such oral submissions, and any regulatory analysis or fiscal
impact statement issued in that rule-making proceeding.

3.8(3) Reliance on department expertise. Except as
otherwise provided by law, the commission may use its own
experience, technical competence, specialized knowledge,
and judgment in the adoption of a rule.

111—3.9(17A) Variance between adopted rule and pub-
lished notice of proposed rule adoption.

3.9(1) The commission shall not adopt a rule that differs
from the rule proposed in the Notice of Intended Action on
which the rule is based unless:

a. The differences are within the scope of the subject
matter announced in the Notice of Intended Action and are in
character with the issues raised in that notice; and

b. The differences are a logical outgrowth of the con-
tents of the Notice of Intended Action and the comments
submitted in response thereto; and

c. The Notice of Intended Action provided fair warning
that the outcome of the rule-making proceeding could be the
rule in question.

3.9(2) In determining whether the Notice of Intended
Action provided fair warning that the outcome of the rule-
making proceeding could be the rule in question, the depart-
ment shall consider the following factors:

a. The extent to which persons who will be affected by
the rule should have understood that the rule-making pro-
ceeding on which it is based could affect their interests.

b. The extent to which the subject matter of the rule or
the issues determined by the rule are different from the sub-
ject matter or issues contained in the Notice of Intended Ac-
tion.

¢. The extent to which the effects of the rule differ from
the effects of the proposed rule contained in the Notice of In-
tended Action.

3.9(3) The department shall commence a rule-making
proceeding within 60 days of its receipt of a petition for rule
making seeking the amendment or repeal of a rule that differs
from the proposed rule contained in the Notice of Intended
Action upon which the rule is based, unless the department
finds that the differences between the adopted rule and the
proposed rule are so insubstantial as to make the rule-making
proceeding wholly unnecessary. A copy of any such finding
and the petition to which it responds shall be sent to the peti-
tioner, the administrative rules coordinator and the adminis-
trative rules review committee within three days of its is-
suance.
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3.9(4) Concurrent rule-making proceedings. Nothing in
this rule disturbs the discretion of the department to initiate,
concurrently, several different rule-making proceedings on
the same subject with several different published Notices of
Intended Action.

111—3.10(17A) Exemptions from public rule-making
procedures.

3.10(1) Omission of notice and comment. To the extent
the commission, for good cause, finds that public notice and
participation are unnecessary, impracticable, or contrary to
the public interest in the process of adopting a particular rule,
the commission may adopt that rule without publishing ad-
vance Notice of Intended Action in the lowa Administrative
Bulletin and without providing for written or oral public sub-
missions prior to its adoption. The commission shall incor-
porate the required finding and a brief statement of its sup-
porting reasons in each rule adopted in reliance upon this
subrule.

3.10(2) Categories exempt. The following narrowly tai-
lored categories of rules are exempted from the usual public
notice and participation requirements because those require-
ments are unnecessary, impracticable, or contrary to the pub-
lic interest with respect to each and every member of the de-
fined class:

Rules which are mandated by federal law or regulation are
exempted from the usual public notice and public participa-
tion requirements in any situation where the commission has
no option but to adopt specified rules or where federal fund-
ing is contingent upon the adoption of the rules. Notice and
public participation would be unnecessary since the provi-
sions of the law or regulation must be adopted in order to
maintain federal funding and the commission would have no
option in the rule which was adopted.

3.10(3) Public proceedings on rules adopted without
them. The department may, at any time, commence a stan-
dard rule-making proceeding for the adoption of a rule that is
identical or similar to a rule adopted in reliance upon subrule
3.10(1). Upon written petition by a governmental subdivi-
sion, the administrative rules review committee, a depart-
ment, the administrative rules coordinator, an association
having not less than 25 members, or at least 25 persons, the
department shall commence a standard rule-making pro-
ceeding for any rule specified in the petition that was
adopted in reliance upon subrule 3.10(1). Such a petition
must be filed within one year of the publication of the speci-
fied rule in the lowa Administrative Bulletin as an adopted
rule. The rule-making proceeding on that rule must be com-
menced within 60 days of the receipt of such a petition. After
a standard rule-making proceeding is commenced pursuant
to this subrule, the commission may either readopt the rule it
adopted without benefit of all usual procedures on the basis
of subrule 3.10(1), or may take any other lawful action, in-
cluding the amendment or repeal of the rule in question, with
whatever further proceedings are appropriate.

111-—3.11(17A) Concise statement of reasons.

3.11(1) General. When requested by a person, either
prior to adoption of a rule or within 30 days after its publica-
tion in the lowa Administrative Bulletin as an adopted rule,
the department shall issue a concise statement of reasons for
the rule. Requests for such a statement must be in writing
and must be delivered to the Administrative Rules Coordina-
tor, Department for the Blind, 524 Fourth Street, Des
Moines, Iowa 50309. The request should indicate whether
the statement is sought for all or only a specified part of the
rule. Requests will be considered made on the date received.
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3.11(2) Contents. The concise statement of reasons shail
contain:

a. The reasons for adopting the rule;

b. An indication of any change between the text of the
proposed rule contained in the published Notice of Intended
Action and the text of the rule as finally adopted, with the
reasons for any such change;

c. The principal reasons urged in the rule-making pro-
ceeding for and against the rule, and the reasons for overrul-
ing the arguments made against the rule.

3.11(3) Time of issuance. After a proper request, the de-
partment shall issue a concise statement of reasons by the lat-
er of the time the rule is adopted or 35 days after receipt of
the request.

111—3.12(17A) Contents, style, and form of rule.

3.12(1) Contents. Each rule adopted by the commission
shall contain the text of the rule and, in addition:

a. The date the commission adopted the rule.

b. A brief explanation of the principal reasons for rule-
making action if such reasons are required by 1998 lowa
Acts, chapter 1202, section 8, or the department in its discre-
tion decides to include such reasons.

c. A reference to all rules repealed, amended, or sus-
pended by the rule. .

d. Areference to the specific statutory or other authority
authorizing adoption of the rule.

e. Any findings required by any provision of law as a
prerequisite to adoption or effectiveness of the rule.

f. A brief explanation of the principal reasons for the
failure to provide for waivers to the rule if no waiver provi-
sion is included and a brief explanation of any waiver or spe-
cial exceptions provided in the rule if such reasons are re-
quired by 1998 lowa Acts, chapter 1202, section 8, or the de-
partment in its discretion decides to include such reasons.

g. The effective date of the rule.

3.12(2) Incorporation by reference. The department may
incorporate, by reference in a proposed or adopted rule, and
without causing publication of the incorporated matter in
tull, all or any part of a code, standard, rule, or other matter if
the department finds that the incorporation of its text in the
proposed or adopted rule would be unduly cumbersome, ex-
pensive or otherwise inexpedient. The reference in the pro-
posed or adopted rule shall fully and precisely identify the
incorporated matter by location, title, citation, date, and edi-
tion, if any; shall briefly indicate the precise subject and the
general contents of the incorporated matter; and shall state
that the proposed or adopted rule does not include any later
amendments or editions of the incorporated matter. The de-
partment may incorporate such matter by reference in a pro-
posed or adopted rule only if the department makes copies of
itreadily available to the public. The rule shall state how and
where copies of the incorporated matter may be obtained at
cost from this department, and how and where copies may be
obtained from an agency of the United States, this state,
another state, or the organization, association or persons
originally issuing the matter. The department shall retain
permanently a copy of any materials incorporated by refer-
ence in a rule of the department.

If the department adopts standards by reference to another
publication, it shall provide a copy of the publication con-
taining the standards to the administrative rules coordinator
for deposit in the state law library and may make the stan-
dards available electronically.

3.12(3) References to materials not published in full.
When the administrative code editor decides to omit the full
text of a proposed or adopted rule because publication of the
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full text would be unduly cumbersome, expensive or other-
wise inexpedient, the department shall prepare and submit to
the administrative code editor for inclusion in the lowa Ad-
ministrative Bulletin and Iowa Administrative Code a sum-
mary statement describing the specific subject matter of the
omitted material. This summary statement shall include the
title and a brief description sufficient to inform the public of
the specific nature and subject matter of the proposed or
adopted rules, and of significant issues involved in these
rules. The summary statement shall also describe how a
copy of the full text of the proposed or adopted rule, includ-
ing any unpublished matter and any matter incorporated by
reference, may be obtained from the department. The de-
partment will provide a copy of the full text (at actual cost)
upon request and shall make copies of the full text available
for review at the state law library and may make the stan-
dards available electronically.

At the request of the administrative code editor, the de-
partment shall provide a proposed statement explaining why
publication of the full text would be unduly cumbersome, ex-
pensive or otherwise inexpedient.

To facilitate transcription into the alternative medium of
braille, cassette tape or large-type format, the complete text
of the proposed rule shall be published in the Notice of In-
tended Action whenever possible.

3.12(4) Style and form. In preparing its rules, the depart-
ment shall follow the uniform numbering system, form, and
style prescribed by the administrative rules coordinator.

111—3.13(17A) Department rule-making record.

3.13(1) Requirement. The department shall maintain an
official rule-making record for each rule it proposes by pub-
lication in the Iowa Administrative Bulletin of a Notice of
Intended Action, or adopts. The rule-making record and ma-
terials incorporated by reference must be available for public
inspection.

3.13(2) Contents. The department rule-making record
shall contain:

a. Copies of all publications in the lowa Administrative
Bulletin with respect to the rule or the proceeding upon
which the rule is based and any file-stamped copies of de-
partment submissions to the administrative rules coordinator
concerning that rule or the proceeding upon which it is
based.

b. Copies of any portions of the department’s public
rule-making docket containing entries relating to the rule or
the proceeding upon which the rule is based.

¢. All written petitions, requests and submissions re-
ceived by the department, and all other written materials of a
factual nature as distinguished from opinion that are relevant
to the merits of the rule and that were created or compiled by
the department and considered by the director or the com-
mission in formulation, proposal or adoption of the rule or
the proceeding upon which the rule is based, except to the ex-
tent the department is authorized by law to keep them confi-
dential; provided, however, that when any such materials are
deleted because they are authorized by law to be kept confi-
dential, the department shall identify in the record the partic-
ular materials deleted and state the reasons for that deletion.

d. Any official transcript of oral presentations made in
the proceeding upon which the rule is based, or, if not tran-
scribed, the stenographic record or electronic recording of
those presentations, and any memorandum prepared by the
presiding officer summarizing the contents of those presen-
tations.
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e. A copy of any regulatory analysis or fiscal impact
statement prepared for the proceeding upon which the rule is
based.

f. A copy of the rule and any concise statement of rea-
sons prepared for that rule.

g. All petitions for amendments of, or repeal or suspen-
sion of, the rule.

h. A copy of any objection to the issuance of that rule
without public notice and participation that was filed pur-
suant to Iowa Code section 17A.4(2) by the administrative
rules review committee, the governor, or the attorney gener-
al.

i.  Acopy of any objection to the rule filed by the admin-
istrative rules review committee, the governor, or the attor-
ney general pursuant to Iowa Code section 17A.4(4), and
any department response to that objection.

J- Acopy of any significant written criticism of the rule,
including a summary of any petitions for waiver of the rule.

k. A copy of any executive order concerning the rule.

3.13(3) Efttectof record. Except as otherwise required by
provision of law, the department rule-making record re-
quired by this rule need not constitute the exclusive basis for
department action on the rule.

3.13(4) Maintenance of record. The department shall
maintain the rule-making record for a period of not less than
five years from the later of the date the rule to which it per-
tains became effective or the date of the Notice of Intended
Action.

111—3.14(17A) Filing of rules. The department shall file
each rule adopted by the commission in the office of the ad-
ministrative rules coordinator. The filing must be executed as
soon after adoption as is practicable. At the time of filing,
each rule must have attached to it any fiscal impact statement
and any concise statement of reasons that were issued with re-
spect to that rule. If a fiscal impact statement or statement of
reasons for that rule was not issued until a time subsequent to
the filing of that rule, the note or statement must be attached
to the filed rule within five working days after the note or
statement is issued. In filing a rule, the department shall use
the standard form prescribed by the administrative rules
coordinator.

111—3.15(17A) Effectiveness of rules prior to publica-
tion.

3.15(1) Grounds. The commission may make a rule ef-
fective after its filing at any stated time prior to 35 days after
its indexing and publication in the lTowa Administrative Bul-
letin if it finds that a statute so provides, the rule confers a
benefit or removes a restriction on some segment of the pub-
lic, or that the effective date of the rule is necessary to avoid
imminent peril to the public health, safety, or welfare. The
department shall incorporate the required findings and a
brief statement of its supporting reasons in each rule adopted
in reliance upon this subrule.

3.15(2) Special notice. When the commission makes a
rule effective prior to its indexing and publication in reliance
upon the provisions of lowa Code section 17A.5(2)“b”(3),
the department shall employ all reasonable efforts to make
its contents known to the persons who may be affected by
that rule prior to the rule’s indexing and publication. The
term “all reasonable efforts” requires the department to
employ the most effective and prompt means of notice
rationally calculated to inform potentially affected parties of
the effectiveness of the rule that is justified and practical un-
der the circumstances considering the various alternatives
available for this purpose, the comparative costs to the de-
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partment of utilizing each of those alternatives, and the harm
suffered by affected persons from any lack of notice con-
cerning the contents of the rule prior to its indexing and pub-
lication. The means that may be used for providing notice of
rules prior to their indexing and publication include, but are
not limited to, any one or more of the following means: ra-
dio, newspaper, television, signs, mail, telephone, personal
notice or electronic means.

A rule made effective prior to its indexing and publication
in reliance upon the provisions of Iowa Code section
17A.5(2)*b”(3) shall include in that rule a statement describ-
ing the reasonable efforts that will be used to comply with the
requirements of subrule 3.15(2).

111—3.16(17A) General statements of policy.

3.16(1) Compilation, indexing, public inspection. The
department shall maintain an official, current, and dated
compilation that is indexed by subject, containing all of its
general statements of policy within the scope of lowa Code
section 17A.2(10)“a,” “c,” “f,” “g,” “h,” and “k.” Each addi-
tion to, change in, or deletion from the official compilation
must also be dated, indexed, and a record thereof kept. Ex-
cept for those portions containing rules governed by lIowa
Code section 17A.2(10)“f,” or otherwise authorized by law
to be kept confidential, the compilation must be made avail-
able for public inspection and copying.

3.16(2) Enforcement of requirements. A general state-
ment of policy subject to the requirements of this rule shall
not be relied on by the department to the detriment of any
person who does not have actual, timely knowledge of the
contents of the statement until the requirements of subrule
3.16(1) are satisfied. This provision is inapplicable to the ex-
tent necessary to avoid imminent peril to the public health,
safety, or welfare.

111—3.17(17A) Review by department of rules.

3.17(1) Any interested person, association, department,
or political subdivision may submit a written request to the
administrative rules coordinator requesting the department
to conduct a formal review of a specified rule. Upon approv-
al of that request by the administrative rules coordinator, the
department shall conduct a formal review of a specified rule
to determine whether a new rule should be adopted instead or
the rule should be amended or repealed. The department
may refuse to conduct a review if it has conducted such a re-
view of the specified rule within five years prior to the filing
of the written request.

3.17(2) In conducting the formal review, the department
shall prepare within a reasonable time a written report sum-
marizing its findings, its supporting reasons, and any pro-
posed course of action. The report must include a concise
statement of the department’s findings regarding the rule’s
effectiveness in achieving its objectives, including a summa-
ry of any available supporting data. The report shall also
concisely describe significant written criticisms of the rule
received during the previous five years, including a summa-
ry of any petitions for waiver of the rule received by the de-
partment or granted by the department. The report shall de-
scribe alternative solutions to resolve the criticisms of the
rule, the reason any were rejected, and any changes made in
the rule in response to the criticisms as well as the reasons for
the changes. A copy of the department’s report shall be sent
to the administrative rules review committee and the admin-
istrative rules coordinator. The report must also be available
for public inspection.
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These rules are intended to implement Iowa Code chapter
17A as amended by 1998 Iowa Acts, chapter 1202, and Iowa
Code section 25B.6.

ITEM 3. Amend 111—Chapter 4 as follows:

CHAPTER 4
PETITION PETITIONS FOR RULE MAKING

111—4.1(17A) Petition for rule making. Any person or
state agency may file a petition for rule making with the De-
partment for the Blind, 524 Fourth Street, Des Moines, lowa
50309. A petition is deemed filed when it is received by that
office. The department must provide the petitioner with a
file-stamped copy of the petition if the petitioner provides an
extra copy for this purpose. The petition must be typewritten
orlegibly handwritten in ink and must substantially conform
to the following form:

BEFORE TOWA DEPARTMENT FOR THE BLIND

Petition by (Name of
Petitioner) for the (adoption,
amendment, or repeal) of
rules relating to (state subject
matter)

PETITION FOR
RULE MAKING

The petition must provide the following information:

1. Astatement of the specific rule-making action sought
by the petitioner including the text or a summary of the con-
tents of the proposed rule or amendment to a rule and, ifitisa
petition to amend or repeal a rule, a citation and the relevant
language to the particular portion or portions of the rule pro-
posed to be amended or repealed.

2. A citation to any law deemed relevant to the depart-
ment’s authority to take the action urged or to the desirability
of that action.

3. Abrief summary of petitioner’s arguments in support
of the action urged in the petition.

4. A brief summary of any data supporting the action
urged in the petition.

5. The names and addresses of other persons, or a de-
scription of any class of persons, known by petitioner to be
affected by, or interested in, the proposed action which is the
subject of the petition.

6. Any request by petitioner for a meeting provided for
by rule 4.4(17A).

4.1(1) The petition must be dated and signed by the peti-
tioner or the petitioner’s representative. It must also include
the name, mailing address, and telephone number of the peti-
tioner and petitioner’s representative, and a statement indi-
cating the person to.whom communications concerning the
petition should be directed.

4.1(2) The department may deny a petition because it
does not substantially conform to the required form.

111—4.2(17A) Briefs. The petitioner may attach a brief to
the petition in support of the action urged in the petition. The
department may request a brief from the petitioner or from
any other person concerning the substance of the petition.

111—4.3(17A) Inquiries. Inquiries concerning the status of
a petition for rule making may be made to the-director Direc-
tor, Department for the Blind, 524 Fourth Street, Des Moines,
Iowa 50309-2364.

111—4.4(17A) Department consideration,
4.4(1) Forwarding of petition and meeting. Within 14
days after the filing of a petition, the directorsnust depart-
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ment shall submit a copy of the petition and any accompany-
ing brief to the administrative rules coordinator and to the
administrative rules review committee. Upon request by the
petitioner in the petition, the directormust department shall
schedule a brief and informal meeting between the petitioner
and 8 enta-memberofthe-commission;-oramem
ber-of-the-statf; a member of the staff of the department or a
member of the commission to discuss the petition. The de-
partment may request the petitioner to submit additional in-
formation or argument concerning the petition. Also, com-
ments on the substance of the petition may be submitted to
the department by any person.

4.4(2) Action on petition. Within 60 days after the filing
of the petition, or within any longer period agreed to by the
petitioner, the department sust shall, in writing, deny the
petition and notify the petitioner of its action and the specific
grounds for the denial or grant the petition and notify peti-
tioner that it has instituted rule-making proceedings on the
subject of the petition. Petitioner shall be deemed notified of
the denial or grant of the petition on the date when the depart-
ment mails or delivers the required notification to the peti-
tioner.

4.4(3) Denial of a petition for nonconformance with form.
Denial of a petition because it does not substantially conform
to the required form does not preclude the filing of a new
petition on the same subject that seeks to eliminate the
grounds for the department’s rejection of the petition.

These rules are intended to implement Iowa Code chapter
17A section 17A.7 as amended by 1998 Iowa Acts, chapter
1202, section 11.

ITEM 4. Rescind 111—Chapter 5 and adopt the follow-
ing new chapter in lieu thereof:

CHAPTER 5
DECLARATORY ORDERS

111—5.1(17A) Petition for declaratory order. Any person
may file a petition with the department for a declaratory order
as to the applicability to specified circumstances of a statute,
rule, or order within the primary jurisdiction of the depart-
ment at the Administrative Office, Department for the Blind,
524 Fourth Street, Des Moines, lowa 50309-2364. A petition
isdeemed filed when itis received by that office. The depart-
ment shall provide the petitioner with a file-stamped copy of
the petition if the petitioner provides the department an extra
copy for this purpose. The petition must be typewritten or
legibly handwritten in ink and must substantially conform to
the following form:

BEFORE IOWA DEPARTMENT FOR THE BLIND
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4. The answers to the questions desired by the petitioner
and a summary of the reasons urged by the petitioner in sup-
port of those answers.

5. The reasons for requesting the declaratory order and
disclosure of the petitioner’s interest in the outcome.

6. A statement indicating whether the petitioner is cur-
rently a party to another proceeding involving the questions
at issue and whether, to the petitioner’s knowledge, those
questions have been decided by, are pending determination
by, or are under investigation by any governmental entity.

7. The names and addresses of other persons, or a de-
scription of any class of persons, known by petitioner to be
affected by, or interested in, the questions presented in the
petition.

8. Any request by petitioner for a meeting provided for
by rule 111—5.7(17A).

The petition must be dated and signed by the petitioner or
the petitioner’s representative. It must also include the
name, mailing address, and telephone number of the peti-
tioner and petitioner’s representative, and a statement indi-
cating the person to whom communications concerning the
petition should be directed.

111—5.2(17A) Notice of petition. Within ten working days
of receipt of a petition for a declaratory order, the department
shall give notice of the petition to all persons not served by the
petitioner pursuant to rule 111—5.6(17A) to whom notice is
required by any provision of law.

111—5.3(17A) Intervention.

5.3(1) Nondiscretionary intervention. Persons who qual-
ify under any applicable provision of law as an intervenor
and who file a petition for intervention within 15 working
days of the filing of a petition for declaratory order and be-
fore the 30-day time period for department action under rule
111—5.8(17A) shall be allowed to intervene in a proceeding
for a declaratory order.

5.3(2) Discretionary intervention. Any person who files a
petition for intervention at any time prior to the issuance of
an order may be allowed to intervene in a proceeding for a
declaratory order at the discretion of the department.

5.3(3) Filing and form of petition for intervention. A
petition for intervention shall be filed at the administrative
office. A petition is deemed filed when it is received by that
office. The department shall provide the petitioner with a
file-stamped copy of the petition for intervention if the peti-
tioner provides an extra copy for this purpose. A petition for
intervention must be typewritten or legibly handwritten in
ink and should substantially conform to the following form:

BEFORE IOWA DEPARTMENT FOR THE BLIND

Petition by (Name of

Petitioner) for a Declaratory PETITION FOR
Order on (cite provisions of DECLARATORY
ORDER

law involved)

Petition by (Name of Original
Petitioner) for a Declaratory
Order to (cite provisions of
law cited in original petition)

PETITION FOR
INTERVENTION

The petition must provide the following information:

1. A clear and concise statement of all relevant facts on
which the order is requested.

2. A citation and the relevant language of the specific
statutes, rules, policies, decisions, or orders whose applica-
bility is questioned and any other relevant law.

3. The questions petitioner wants answered, stated
clearly and concisely.

The petition for intervention must provide the following
information:

1. Facts supporting the intervenor’s standing and quali-
fications for intervention.

2. Theanswersurged by the intervenor to the question or
questions presented and a summary of the reasons urged in
support of those answers.

3. Reasons for requesting intervention and disclosure of
the intervenor’s interest in the outcome.
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4. A statement indicating whether the intervenor is cur-
rently a party to any proceeding involving the questions at
issue and whether, to the intervenor’s knowledge, those
questions have been decided by, are pending determination
by, or are under investigation by any governmental entity.

5. The names and addresses of any additional persons,
or a description of any additional class of persons, known by
the intervenor to be affected by, or interested in, the ques-
tions presented.

6. Whether the intervenor consents to be bound by the
determination of the matters presented in the declaratory or-
der proceeding.

The petition must be dated and signed by the intervenor or
the intervenor’s representative. It must also include the
name, mailing address, and telephone number of the interve-
nor and intervenor’s representative, and a statement indicat-
ing the person to whom communications should be directed.

111—5.4(17A) Briefs. The petitioneror any intervenor may
file'a brief in support of the position urged. The department
may request a brief from the petitioner, any intervenor, orany
other person concerning the questions raised.

111—5.5(17A) Inquiries. Inquiries concerning the status of
adeclaratory order proceeding may be made to the Director,
Department for the Blind, 524 Fourth Street, Des Moines,
Iowa 50309-2364.

111—5.6(17A) Service and filing of petitions and other
papers.

5.6(1) Service. Except where otherwise provided by law,
every petition for declaratory order, petition for intervention,
brief, or other paper filed in a proceeding for a declaratory
order shall be served by mailing or personal delivery upon
each of the parties of record to the proceeding, and on all oth-
er persons identified as affected by or interested in the ques-
tion presented, simultaneously with its filing. The party fil-
ing a document is responsible for service on all parties and
other affected or interested persons. All documents filed
shall indicate all parties or other persons served and the date
and method of service.

5.6(2) Filing. All petitions for declaratory orders, peti-
tions for intervention, briefs, or other papers in a proceeding
for a declaratory order shall be filed with the Administrative
Oftice, Department for the Blind, 524 Fourth Street, Des
Moines, lowa 50309-2364. All documents are considered
filed upon receipt.

111—5.7(17A) Consideration. Upon request by the peti-
tioner, the department must schedule a brief and informal
meeting between the original petitioner, all intervenors, and a
member of the staff of the department to discuss the questions
raised. The department may solicit comments from any per-
sonon the questionsraised. Also, comments on the questions
raised may be submitted to the department by any person.

111—5.8(17A) Action on petition.

5.8(1) Time frame for action. Within 30 days after receipt
of a petition for a declaratory order, the director or the direc-
tor’s designee shall take action on the petition as required by
1998 Iowa Acts, chapter 1202, section 13(5).

5.8(2) Date of issuance of order. The date ot issuance of
an order or of a refusal to issue an order is the date of mailing
of the order or refusal or the date of delivery it service is by
other means unless another date is specified in the order.

111—5.9(17A) Refusal to issue order.
5.9(1) Reasons for refusal to issue order. The department
shall not issue a declaratory order where prohibited by 1998
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Iowa Acts, chapter 1202, section 13(1), and may refuse to is-
sue a declaratory order on some or all questions raised for the
following reasons:

1. The petition does not substantially conform with the
required form.

2. The petition does not contain facts sufficient to dem-
onstrate that the petitioner will be aggrieved or adversely af-
fected by the failure of the department to issue an order.

3. The department does not have jurisdiction over the
questions presented in the petition.

4. The questions presented by the petition are also pre-
sented in a current rule making, contested case, or other de-
partment or judicial proceeding that may definitively resolve
them.

5. The questions presented by the petition would more
properly be resolved in a different type of proceeding or by
another body with jurisdiction over the matter.

6. The facts or questions presented in the petition are un-
clear, overbroad, insufficient, or otherwise inappropriate asa
basis upon which to issue an order.

7. There is no need to issue an order because the ques-
tions raised in the petition have been settled due to a change
in circumstances.

8. The petition is not based upon facts calculated to aid
inthe planning of future conduct but is, instead, based solely
upon prior conduct in an effort to establish the effect of that
conduct or to challenge a department decision already made.

9. The petition requests a declaratory order that would
necessarily determine the legal rights, duties, or responsibili-
ties of other persons who have not joined in the petition, in-
tervened separately, or filed a similar petition and whose
position on the questions presented may fairly be presumed
to be adverse to that of petitioner.

10. The petitioner requests the department to determine
whether a statute is unconstitutional on its face.

5.9(2) Action on refusal. A refusal to issue a declaratory
order must indicate the specific grounds for the refusal and
constitutes final department action on the petition.

5.9(3) Filing of new petition. Refusal to issue a declarato-
ry order pursuant to this provision does not preclude the fil-
ing of a new petition that seeks to eliminate the grounds for
the department’s refusal to issue an order.

111—5.10(17A) Contents of declaratory order—effective
date. In addition to the order itself, a declaratory order must
contain the date of its issuance, the name of petitioner and all
intervenors, the specific statutes, rules, policies, decisions, or
orders involved, the particular facts upon which it is based,
and the reasons for its conclusion.

A declaratory order is effective on the date of issuance.

111—5.11(17A) Copies of orders. A copy of all orders is-
sued in response to a petition for a declaratory order shall be
mailed promptly to the original petitioner and all intervenors.

111—5.12(17A) Effect of a declaratory order. A declara-
tory order has the same status and binding eftect as a final or-
der issued in a contested case proceeding. Itisbinding on the
department, the petitioner, and any intervenors who consent
tobe bound and is applicable only in circumstances where the
relevant facts and the law involved are indistinguishable
from those on which the order was based. Asto all other per-
sons, a declaratory order serves only as precedent and is not
binding on the department. The issuance of a declaratory or-
der constitutes final department action on the petition.

111—5.13(17A) Programs exempted. The vocational re-
habilitation services and business enterprises programs are
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required by federal regulations to conform to similar pro-
ceedings delineated by their respective federal government
grantor agencies. Therefore, the provisions of this chapter
are not applicable to those programs.

These rules are intended to implement Iowa Code section
17A.9 as amended by 1998 lowa Acts, chapter 1202, section
13.

ARC 8702A
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Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
as provided in lowa Code section 17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on its own motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at a regular
or special meeting where the public or interested persons may be heard.

Pursuant to the authority of Iowa Code section 217.6, the
Department of Human Services proposes to amend Chapter
7, “Appeals and Hearings,” appearing in the Iowa Adminis-
trative Code.

These amendments revise the Department’s policy gov-
erning contested case proceedings to conform to changes
made to the Administrative Procedure Act, lowa Code chap-
ter 17A as amended by 1998 Iowa Acts, chapter 1202. Defi-
nitions have been added and specific procedures amended to
reflect those changes as follows:

1. Iowa Code references have been updated.

2. Procedures for decisions when a party fails to appear
or participate in a hearing have been expanded.

3. Provisions regarding ex parte communication have
been expanded for clarification.

4. Provisions for stays of agency action have been added
to the section regarding judicial review.

5. New language is incorporated regarding contested
cases in which there is no factual dispute.

6. Provisions are added for emergency adjudicative pro-
ceedings.

These changes are consistent with the Uniform Rules on
Agency Procedure.

The Department is exploring alternatives for more clearly
setting forth in subrule 7.13(4) what options a party to the ap-
peal has available when a party to the appeal fails to appear
or participate and a default decision is issued without a hear-
ing on the merits or when a party to the appeal fails to appear
or participate and a decision on the merits is issued after a
hearing is held without the party’s participation. The Depart-
ment specifically invites comments on these issues.

Consideration will be given to all written data, views, and
arguments thereto received by the Bureau of Policy Analy-
sis, Department of Human Services, Hoover State Office
Building, Des Moines, Iowa 50319-0114, on or before
March 17, 1999.

These amendments are intended to implement lowa Code
chapter 17A as amended by 1998 Iowa Acts, chapter 1202.

The following amendments are proposed.

ITEM 1. Amend 441—Chapter 7 by adopting the fol-
lowing new Preamble:
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PREAMBLE

This chapter applies to contested case proceedings con-
ducted by or on the behalf of the department.

ITEM 2. Amend 441—Chapter 7 by changing the par-
enthetical implementation statute “217” to “17A” wherever
it appears.

ITEM 3. Amend rule 441—7.1(17A) by adopting the
following new definition in alphabetical order:

“Contested case” means a proceeding defined by lowa
Code section 17A.2(5) and includes any matter defined as a
no factual dispute contested case under 1998 lowa Acts,
chapter 1202, section 14.

ITEM 4. Amend rule 441—7.3(17A) as follows:

441—7.3(17A) The administrative law judge. Appeal
hearings shall be conducted by an administrative law judge
appointed by the department of inspections and appeals pur-
suant to lowa-Code-section 1AL 1998 lowa Acts, chapter
1202, section 3. The administrative law judge shall not be
connected in any way with the previous actions or decisions
onwhich the appeal ismade. Norshall the administrative law
judge be subject to the authority, direction, or discretion of
any person who has prosecuted or advocated in connection
with that case, the specific controversy underlying that case,
orpending factually related contested case or controversy, in-
volving the same parties.

ITEM 5. Rescind subrule 7.13(4) and adopt the follow-
ing new subrule in lieu thereof:

7.13(4) Default. If a party to the appeal fails to appear or
participate in a contested case proceeding after proper ser-
vice of notice, the presiding officer may, if no adjournment is
granted, enter a default decision or proceed with the hearing
and render a decision in the absence of the party.

a. Where appropriate and not contrary to law, any party
may move for default against a party who has requested the
contested case proceeding and has failed to file a required
pleading or has failed to appear after proper service.

b. Default decisions or decisions rendered on the merits
after a party has failed to appear or participate in a contested
case proceeding become final agency action unless, within
ten days after the date of notification or mailing of the deci-
sion, a motion to vacate is filed and served on all parties or an
appeal of a decision on the merits is timely initiated within
the time provided by subrule 7.16(5). A motion to vacate
must state all facts relied upon by the moving party which es-
tablish that good cause existed for that party’s failure to ap-
pear or participate at the contested case proceeding.

c. The time for further appeal of a decision for which a
timely motion to vacate has been filed is stayed pending a de-
cision on the motion to vacate.

d. Timely filed motions to vacate shall be granted only
for good cause shown. The burden of proof as to good cause
is on the moving party. Adverse parties shall have ten days to
respond to a motion to vacate.

e. “Good cause” for purposes of this rule shall have the
same meaning as “good cause” for setting aside a default
judgment under Iowa Rule of Civil Procedure 236.

f. A decision to deny or grant a motion to vacate is sub-
ject to further appeal within the time limit allowed for further
appeal of a decision on the merits in the contested case pro-
ceeding.

g. If a motion to vacate is granted, the presiding officer
shall issue another notice of hearing and the contested case
shall proceed accordingly.
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h. A default decision may award any relief consistent
with the relief requested prior to the default, but cannot ex-
ceed the requested relief prior to the default.

i.  For purposes of calculating time limits when a motion
to vacate a finding of default is granted, the situation will be
treated as the filing of a new appeal, with the filing date being
the date of the granting of the motion to vacate.

ITEM 6. Rescind rule 441—7.18(17A) and adopt the fol-
lowing new rule in lieu thereof:

441—7.18(17A) Ex parte communication.

7.18(1) Prohibited communication. Unless required for
the disposition of ex parte matters specifically authorized by
statute, following issuance of the notice of hearing, there
shall be no communication, directly or indirectly, between
the presiding officer and any party or representative of any
party or any other person with a direct or indirect interest in
such case in connection with any issue of fact or law in the
case except upon notice and opportunity for all parties to par-
ticipate. This does not prohibit persons jointly assigned such
tasks from communicating with each other. Nothing in this
provision is intended to preclude the presiding officer from
communicating with members of the agency or seeking the
advice or help of persons other than those with a personal in-
terest in, or those engaged in personally investigating, prose-
cuting, or advocating in, either the case under consideration
or a pending factually related case involving the same parties
as long as those persons do not directly or indirectly commu-
nicate to the presiding officer any ex parte communications
they have received of a type that the presiding officer would
be prohibited from receiving or that furnish, augment, di-
minish, or modify the evidence in the record. For purposes
of this rule, the term “personally investigating” means taking
affirmative steps to interview witnesses directly or to obtain
documents or other information directly. The term does not
include general direction and supervision of assigned inves-
tigators, unsolicited receipt of information which is relayed
to assigned investigators, review of another person’s investi-
gative work product in the course of determining whether
there is probable cause to initiate a proceeding, or exposure
to factual information while performing other agency func-
tions, including fact gathering for purposes other than inves-
tigation of the matter which culminates in a contested case.

7.18(2) Commencement of prohibition. Prohibitions on
ex parte communications commence with the issuance of the
notice of hearing in a contested case and continue for as long
as the case is pending.

7.18(3) When communication is ex parte. Written, oral,
or other forms of communication are “ex parte” if made
without notice and opportunity for all parties to participate.

7.18(4) Avoidance of ex parte communication. To avoid
prohibited ex parte communications, notice must be givenin
a manner reasonably calculated to give all parties a fair op-
portunity to participate. Written communications shall be
provided to all parties to the appeal.

7.18(5) Communications not prohibited. Communica-
tions with the presiding officer involving uncontested sched-
uling or procedural matters do not require notice or opportu-
nity for parties to participate. Parties should notify other par-
ties prior to initiating such contact with the presiding officer
when feasible, and shall notify other parties when seeking to
continue hearings or other deadlines.

7.18(6) Disclosure of prohibited communications. A pre-
siding officer who receives a prohibited ex parte commu-
nication during the pendency of a contested case must initial-
ly determine if the effect of the communication is so prejudi-
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cial that the presiding officer should be disqualified from the
case. If the presiding officer determines that disqualification
is warranted, a copy of any prohibited written communica-
tion, all written responses to the communication, a written
summary stating the substance of any prohibited oral or oth-
er communication not available in written form for disclo-
sure, all responses made, and the identity of each person
from whom the presiding officer received a prohibited ex
parte communication shall be disclosed. If the presiding of-
ficer determines that disqualification is not warranted, such
documents shall be submitted for inclusion in the record and
served on all parties. Any party desiring to rebut the prohib-
ited communication must be allowed the opportunity to do
so upon written request filed within ten days after notice of
communication.

7.18(7) Disclosure of prior receipt of information through
ex parte communication. Promptly after being assigned to
serve as presiding officer at any stage in a contested case pro-
ceeding, a presiding officer shall disclose to all parties mate-
rial factual information received through ex parte commu-
nication prior to such assignment unless the factual informa-
tion has already been or shortly will be disclosed pursuant to
Towa Code section 17A.13(2) or through discovery. Factual
information contained in an investigative report or similar
document need not be separately disclosed by the presiding
officer as long as such documents have been or will shortly
be provided to the parties.

7.18(8) Imposition of sanctions. The presiding officer
may render a proposed or final decision imposing appropri-
ate sanctions for violations of this rule, including default, a
decision against the offending party, censure, or suspension
or revocation of the privilege to practice before the agency.
Violation ot ex parte communication prohibitions by depart-
ment personnel shall be reported to the department for pos-
sible sanctions, including censure, suspension, dismissal, or
other disciplinary action.

ITEM 7. Amend rule 441—7.20(17A) as follows:

441—7.20(17A) Right of judicial review and stays of
agency action.

7.20(1) Right of judicial review. If a director’s review is
requested, the tinal decision shall advise the appellant of the
right to judicial review by the district court. When the appel-
lant is dissatisfied with the final decision, and appeals the de-
cision to the district court, the department shall furnish cop-
ies of the documents or supporting papers which the appel-
lant and legal representative may need in order to perfect the
appeal to district court, including a written transcript of the
hearing. An appeal of the final decision to district court does
not itself stay execution or enforcement of an agency action.

7.20(2) Stays of agency action.

a. Anyparty to a contested case proceeding may pelition
the director for a stay or other temporary remedies pending
Judicial review; of all or part of that proceeding. The petition
shall state the reasons justifying a stay or other temporary
remedy.

b. Indetermining whether to grant a stay pending judi-
cial review; the director shall consider the factors listed in
1998 Iowa Acts, chapter 1202, section 23(5c).

c. A staymay be vacated by the director pending judicial
review upon application of the departnent or any other
party.

ITEM 8. Amend 441—Chapter 7 by adopting the fol-
lowing new rules:
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441—7.23(17A) No factual dispute contested cases. If the
parties agree that no dispute of material fact exists as to a mat-
ter that would be a contested case if such a dispute of fact ex-
isted, the parties may presentall relevant admissible evidence
either by stipulation or otherwise as agreed by the parties,
without necessity for the production of evidence at an eviden-
tiary hearing. If such agreement is reached, a jointly sub-
mitted schedule detailing the method and timetable for sub-
mission of the record, briefs, and oral argument should be
submitted to the presiding officer for approval as soon as
practicable.

441—7.24(17A) Emergency adjudicative proceedings.

7.24(1) Necessary emergency action. To the extent nec-
essary to prevent or avoid immediate danger to the public
health, safety, or welfare, and consistent with the United
States Constitution and the Iowa Constitution and other pro-
visions of law, the department may issue a written order in
compliance with lowa Code section 17A.18 as amended by
1998 Iowa Acts, chapter 1202, section 20(3), to suspend a li-
cense in whole or in part, order the cessation of any continu-
ing activity, order affirmative action, or take other action
within the jurisdiction of the department by emergency adju-
dicative order. Before issuing an emergency adjudicative or-
der the department shall consider factors including, but not
limited to, the following:

a. Whether there has been sufficient factual investiga-
tion to ensure that the agency is proceeding on the basis of
reliable information.

b. Whether the specific circumstances which pose im-
mediate danger to the public health, safety or welfare have
been identified and determined to be continuing.

c. Whetherthe person required to comply with the emer-
gency adjudicative order may continue to engage in other ac-
tivities without posing immediate danger to the public
health, safety or welfare.

d. Whether imposition of monitoring requirements or
other interim safeguards would be sufficient to protect the
public health, safety or welfare.

e. Whether the specific action contemplated by the
agency is necessary to avoid the immediate danger.

7.24(2) Issuance of order.

a. An emergency adjudicative order shall contain find-
ings of fact, conclusions of law, and policy reasons to justify
the determination of an immediate danger and the depart-
ment’s decision to take immediate action.

b. The written emergency adjudicative order shall be
immediately delivered to persons who are required to com-
ply with the order by using one or more of the following pro-
cedures:

(1) Personal delivery.

(2) Certified mail, return receipt requested, to the last ad-
dress on file with the department.

(3) Certitied mail to the last address on file with the de-
partment. ’

(4) First-class mail to the last address on file with the de-
partment.

(5) Fax. Fax may be used as the sole method of delivery
if the person required to comply with the order has filed a
written request that department orders be sent by fax and has
provided a fax number for that purpose.

c. To the degree practicable, the agency shall select the
procedure for providing written notice that best ensures
prompt, reliable delivery.

7.24(3) Oral notice. Unless the written emergency adju-
dicative order is provided by personal delivery on the same
day that the order issues, the department shall make reason-
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able immediate efforts to contact by telephone the persons
who are required to comply with the order.

7.24(4) Completion of proceedings. After the issuance of
anemergency adjudicative order, the agency shall proceed as
quickly as feasible to complete any proceedings that would
be required if the matter did not involve an immediate dan-
ger. Issuance of a written emergency adjudicative order shall
include notification of the date on which agency proceedings
are scheduled for completion. After issuance of an emergen-
cy adjudicative order, continuance of further agency pro-
ceedings to a later date will be granted only in compelling
circumstances upon application in writing.

ITEM 9. Rescind the implementation clauses following
rules 441—7.5(17A), 441—17.7(17A), 441—7.14(17A),
441—7.16(17A), and 441—7.21(17A) and adopt the fol-
lowing new implementation clause following 441—
Chapter 7:

These rules are intended to implement Iowa Code chapter
17A as amended by 1998 lowa Acts, chapter 1202.

ARC 8713A

HUMAN SERVICES
DEPARTMENT[441]

Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation herecon
as provided in lowa Code section 17A.4(1)“5.”

Notice is also given to the public that the Administrative Rules Review

Committee may, on its own motion or on written request by any individual

or group, review this proposed action under section 17A.8(6) at a regular

or special meeting where the public or interested persons may be heard.

Pursuant to the authority of Iowa Code section 225C.6,
the Department of Human Services proposes to rescind
Chapter 23, “Mental Illness, Mental Retardation, Develop-
mental Disabilities, and Brain Injury Community Services,”
Chapter 26, “County Maintenance of Effort Calculations and
Reporting,” Chapter 31, “Reimbursement to Counties for
Local Cost of Inpatient Mental Health Treatment,” Chapter
32, “State Community Mental Health and Mental Retarda-
tion Services Fund and Special Needs Grants,” Chapter 35,
“Supplemental Expense Payment,” and Chapter 37, “Stan-
dards for the Care of and Services to County Care Facility
Residents with Mental lliness and Mental Retardation,” ap-
pearing in the lowa Administrative Code.

This amendment rescinds 441—Chapters 23, 26, 31, 32,
35, and 37 as they are no longer relevant.

Chapter 23 was adopted in 1992 to establish policy for the
creation and composition of the county or multicounty men-
tal illness, mental retardation, developmental disabilities,
and brain injury (MI/MR/DD/BI) planning councils and to
define the responsibility of the planning councils as man-
dated by 1992 Jowa Acts, chapter 1241, section 25. Planning
Councils were codified at lowa Code section 225C.18 by
1994 lowa Acts, chapter 1170, section 19. Planning Coun-
cilsare no longer required to develop a services plan to apply
for state MI/MR/DD/BI funds. They are now optional on the
part of counties.

Chapter 26 was adopted in 1989 to describe the process
for calculating a county maintenance of effort. County
maintenance of effort calculations were eliminated in state
fiscal year 1993.

Chapter 31 was adopted in 1980 to implement lowa Code
section 225C.12. The purpose of the legislation was to pro-
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vide some state funding for counties who were using local
hospitals in lieu of a state mental health institute for mental
health commitment and admissions. At that time, for mental
health institutes, counties were billed 80 percent of per diem
and the state paid the remaining 20 percent. Under these
rules, counties who used a local hospital in lieu of a mental
health institute were eligible to receive an amount equal to
the 20 percent state cost. The legislature appropriated funds
for this program only for three or four years and only four or
five counties received payments. Funding specifically for
this program was stopped when the legislature created the
precursor to the MH/DD Community Services Fund. Sever-
al smaller funding streams, including this funding, were
folded into the new fund. Since that time, there have been no
funds appropriated specifically for this purpose and no reim-
bursements have been made to counties. The state has now
been using other mechanisms to channel state money into the
county system and it is highly unlikely state money will be
channeled in this manner in the future.

Chapter 32 was adopted in 1982 to deal with special al-
location and general allocation distributions. These distribu-
tions have not been made since 1993. All funds have now
been rolled into the community services funds.

Chapter 35 was adopted in 1995 to address county con-
cerns brought about by the new definition for persons with
mental retardation by establishing a procedure for counties
to recover any excess costs incurred by the definition
change. It required counties to submit information to the De-
partment by January 1, 1996, if they had a claim. No claims
were submitted and the time for submittal is now elapsed.

Chapter 37 was adopted in 1987 to establish standards for
the care of and services to persons with mental illness and
mental retardation who live in county care facilities. These
rules were originally put in place to provide some protec-
tions when the state, to depopulate the state institutions,
started to significantly increase the number of persons
placed from state institutions into county care facilities and
paid a per diem to the counties to cover increased costs.
These rules have not been used since all county care facilities
were required to be licensed by the Department of Inspec-
tions and Appeals. There are now only six county care facili-
ties in the state and all are currently licensed by the Depart-
ment of Inspections and Appeals (DIA) as ICF, ICF/MR or
RCF/MR or RCF facilities. The rules under Chapter 37 are
duplicative of the DIA rules and the DIA rules provide the
protections for clients sought through Chapter 37.

Consideration will be given to all written data, views, and
arguments thereto received by the Bureau of Policy Analy-
sis, Department of Human Services, Hoover State Office
Building, Des Moines, lowa 50319-0114, on or before
March 17, 1999.

This amendment is intended to implement Iowa Code sec-
tion 225C.6.

The following amendment is proposed.

Rescind and reserve 441-—Chapters 23, 26, 31, 32, 35,
and 37.

IAB 2/24/99

ARC 8712A

HUMAN SERVICES
DEPARTMENT[441]

Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
as provided in lowa Code section 17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on its own motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at a regular
or special meeting where the public or interested persons may be heard.

Pursuant to the authority of Iowa Code section 225C.46,
the Department of Human Services proposes to amend
Chapter 184, “Family Support Subsidy Program,” appearing
in the Jowa Administrative Code.

The Seventy-seventh General Assembly in 1998 lowa
Acts, chapter 1218, section 27, appropriated $364,000 to
continue the pilot project for the personal assistance services
program. These rules establish policy for the pilot project in
Muscatine, Scott, and Clinton counties. The program con-
sists of a direct payment to adults with disabilities to be used
to hire their own personal assistants.

The pilot program was designed by the Personal Assis-
tance and Comprehensive Family Support Services Council
atthe direction of the legislature. The Council was convened
in July of 1994 and consists of eleven members, five of
whom are appointed by the Governor, three by the Majority
Leader of the Senate, and three by the Speaker of the House.
Iowa Code section 225C.48 requires at least three of the
Governor’s appointments and one of each legislative cham-
ber’s appointments to be a family member of a person with a
disability and at least five of the members to be consumers of
personal services.

The Council issued a Request for Proposal to the five in-
dependent living centers existing in Iowa at the time to de-
sign the process and implement the program. The lllinois/
Iowa Center for Independent Living received the award and
began implementing the program in its catchment area, Mus-
catine, Scott, and Clinton counties, in January of 1996.

The lllinois/Ilowa Center for Independent Living com-
pleted its task of designing the tools and implementation of
the program and in fiscal year 1998 transferred administra-
tion of the program to the county Department offices. There
are currently 47 persons on the program, 34 from Scott
County, 5 from Muscatine County, and 8 from Clinton
County.

Eligibility for the program is needs based and the amount
of the payment is determined by an assessment of each per-
son’s needs. Persons with taxable incomes of $40,000 or less
are eligible providing they meet the other eligibility require-
ments. Persons must have a severe and chronic disability, be
atleast 18 years of age, residing in their own homes or have a
discharge plan to return home in the next 60 calendar days,
be an Iowa resident, be ineligible for consumer-directed at-
tendant care under the Home- and Community-Based waiver
programs, access all other programs for which they might be
eligible, and agree to use any funds received from the pro-
gram solely for a personal attendant.

Payments under the program range from $200 to $1,000
per month, depending on the level of care needed by the per-
son. Level of care is determined by the number of tasks with
which the person requires help. Tasks are listed under the
broad categories of personal care, household maintenance,
and community living support. Personal care tasks are given
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twice the weight of household maintenance and community
living tasks. Each task is also given a weight of 1, 2, or 3,
depending on whether the support needed for the task is
minimal, moderate, or intensive.

The total score determines the payment level the applicant
is eligible to receive as follows:

Score Level Payment

0-40 Level 1 $200/month
41-75 Level 2 $400/month
76 - 104 Level 3 $700/month

105 + Level 4 $1,000/month

The appropriation is allocated to the three counties based
on their percentage of the total population of the three coun-
ties. If all of the funds become obligated, each county is re-
quired to maintain a waiting list. At the present time there is
no one on the waiting lists. Once the waiting lists are acti-
vated, persons move off of the waiting list based on the fol-
lowing criteria: Persons who are working or volunteering or
receiving job training or schooling move off the waiting lists
first, then persons at imminent risk of out-of-home place-
ment, then based on the date of application.

Consideration will be given to all written data, views, and
arguments thereto received by the Bureau of Policy Analy-
sis, Department of Human Services, Hoover State Office
Building, Des Moines, lowa 50319-0114, on or before
March 17, 1999.

These amendments are intended to implement Iowa Code
section 225C.46.

The following amendments are proposed.

ITEM 1. Amend 441—Chapter 184, title, as follows:

CHAPTER 184
EAMILY SUPPORT SUBSIDY PROGRAM
INDIVIDUAL AND FAMILY DIRECT SUPPORT

ITEM 2. Amend 441—Chapter 184 by adopting a new
Division I consisting of rules 441—184.1(225C) to 441—
184.9(225C) entitled “Family Support Subsidy Program.”

ITEM 3. Reserve rules 441—184.10 to 184.20 as part of
Division I.

ITEM 4. Amend 441—Chapter 184 by adopting the fol-
lowing new Division II:

DIVISION 11
PERSONAL ASSISTANCE SERVICES PROGRAM
PREAMBLE

The purpose of this chapter is to define and structure the
personal assistance services pilot program. The program is
designed to assist in the inclusion of persons with disabilities
in the general population, community, and work force of the
state by helping to defray the cost of hiring a personal care
attendant. The pilot will operate in Scott, Clinton and Mus-
catine counties.

441—184.21(225C) Definitions.

“County office” means the county department office.

“Department” means the department of human services.

“Disability,” for the purposes of this program, means a
physical or mental impairment that substantially limits one
or more of the major life activities of the person, a record of
physical or mental impairment that substantially limits one
or more of the major life activities of the person, or being re-
garded as a person with a physical or mental impairment that
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substantially limits one or more of the major life activities of
the person.

“Disability” does not include any of the following:

1. Homosexuality or bisexuality.

2. Transvestitism, transsexualism, pedophilia, exhibi-
tionism, voyeurism, gender identity disorders not resulting
from physical impairments, or other sexual behavior disor-
ders.

3. Compulsive gambling, kleptomania, or pyromania.

4. Psychoactive substance abuse disorders resulting
from current illegal use of drugs.

5. Alcoholism.

“Home” means a person’s private home. The person may
be living alone or with family or friends. “Home” does not
include intermediate care facilities, intermediate care facili-
ties for the mentally retarded, residential care facilities,
residential care facilities for the mentally retarded, or other
facility-owned living arrangements.

“Personal assistance services” means services performed
by an individual to assist a person with a disability with tasks
which that person would typically do if the person did not
have a disability. The services are intended to enable a per-
son with a disability to live in the person’s home or commu-
nity rather than in an institutional setting and may include,
but are not limited to, any of the following;:

1. Dressing.

2. Bathing.

3. Access to and from bed or a wheelchair.

4. Toilet assistance, including bowel, bladder, and cath-
eter assistance.

5. Eating and feeding.

6. Cooking and housekeeping assistance.

7. Employment support.

8. Cognitive assistance with tasks such as handling
money and scheduling.

9. Fostering communication access through interpreting
and reading services. '

441—184.22(225C) Eligibility requirements. A person
shall be eligible for the personal assistance program if funds
are available and all of the following requirements are met:

184.22(1) Disability. The person has a disability which is
severe and chronic and:

a. Is attributable to a mental or physical impairment or
combination of mental and physical impairments and,

b. Results in a substantial functional limitation in three
or more of the following areas of major life activities: self-
care, receptive and expressive language, learning, mobility,
capacity for independent living, and economic self-
sufficiency.

184.22(2) Age. The person is at least 18 years of age.

184.22(3) Residing in own home. The person is currently
residing in the person’s own home, or there is a discharge
plan for the person to return home in the next 60 calendar
days.

184.22(4) Residency. The person has residency in Scott,
Muscatine, or Clinton counties.

184.22(5) Income. The person has a taxable income of
$40,000 or less. Only the income of the person with a dis-
ability should be considered. Ifa joint return is filed and the
person’s gross income is $40,000 or less, the person meets
the income eligibility. If the person’s gross income exceeds
$40,000, the person’s net taxable income is computed in the
same manner as on the lowa income tax return for married
filing separately on the combined return. That amount
would then be reduced by the amount of the personal exemp-
tions allowed.
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184.22(6) Other programs. The person shall apply for
other programs that provide assistance with personal care
and home chore services prior to accessing this program and
access all programs for which the person is eligible.

a. If the person is eligible for consumer-directed atten-
dant care services under one of the home- and community-
based waivers, the person must access that program. Since
the waivers are Medicaid programs and Medicaid cannot be
supplemented, the person would then not be eligible for the
personal assistance services program.

b. If the person is eligible for in-home health-related
care, the person must access that program. If, according to
the person’s Personal Assistance Needs Checklist, the per-
son’s allowed payment level exceeds the amount the person
receives from in-home health-related care, the person is eli-
gible for the personal assistance services program for the
amount of the difference.

184.22(7) Use of funds. The person must agree that any
funds received through this program shall be used solely for
a personal attendant.

441—184.23(225C) Application process. Applications for
the personal assistance services program may be obtained at
the county office in the county in which the person resides.

184.23(1) Application forms. An application for the per-
sonal assistance services program shall be submitted on
Form 470-3511, Personal Assistance Application and Dis-
ability Verification, and Form 470-0615, Application for So-
cial Services/Title IV-A Emergency Assistance Services.
Verification of disability and verification of income for the
previous calendar year, or estimated income for the current
year shall be submitted with the application forms.

184.23(2) Date of application. The date of application is
the date that all completed required forms are received in the
county office. Obtaining verifications is the responsibility of
the applicant.

184.23(3) Eligibility determination. Eligibility shall be
determined within 30 working days after the completed ap-
plications and required verifications are received by the de-
partment. The person shall be notified in writing of the deci-
sion of the county office regarding the person’s eligibility for
the program and the amount of the payment to be made.

184.23(4) Effective date. The effective date of service
shall be the first of the month following the month the county
determines the applicant is eligible.

184.23(5) Program limits. After all funds appropriated
for this purpose are obligated, pending applications shall be
denied by the county office. If all funds have been obligated,
a notice of decision shall be mailed to the applicant within
ten calendar days following the determination. The notice
shall state that the applicant meets eligibility requirements
but no funds are available and that the applicant will be
placed on a waiting list, or that the applicant does not meet
eligibility requirements. Applicants not awarded funding
who meet the eligibility requirements shall be placed on a
waiting list maintained by each county office.

As funds are determined available, persons shall be served
from the waiting lists based on the following schedule in de-
scending order of prioritization:

a. The person is working or volunteering or receiving
job training or schooling. Work is defined as competitive
employment or supported employment. School or training
must lead to an employment goal and is included if a person
requires assistance in getting the education or training,
whether it is in or out of the home.

b. The person is at imminent risk of out-of-home place-
ment.
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c. The date the application forms and verification are re-
ceived.

d. Intheeventthat more than one application is received
on the same date and all of the applicants meet the criteria set
forth in paragraphs “a” and “b,” a person shall be removed
from the waiting list on the basis of the day of the month of
the person’s birthday, lowest number being first on the wait-
ing list. Any subsequent tie shall be decided by the month of
birth, January being month one and the lowest number.

441—184.24(225C) Amount of personal assistance ser-
vices payments. The amount of the personal assistance ser-
vice payments shall be determined in the following manner:

184.24(1) Completion of checklist. Form 470-3512, Per-
sonal Assistance Needs Checklist, shall be completed by the
county worker with assistance from the applicant. Those ac-
tivities with which the applicant wants to receive help shall
be checked in the appropriate column. If another member of
the household is either applying for the program or is already
on the program, both cannot receive assistance with the same
household tasks.

If help with an activity is requested, the intensity of sup-
port needs shall be indicated as minimal, moderate, or inten-
sive.

a. Minimal support may include: giving instructions,
prompting, or feedback; making preparations by collecting
and placing materials within reach, setting up area, preparing
devices, i.e., installing supplies, such as floss in a flossing
aid, or adjusting settings and parts; assisting with mobility by
providing balance support or coordination, pushing or mov-
ing equipment; restoring order to area by disposing of used
waste items, wiping spills or soiled surfaces; and maintain-
ing equipment and devices that require only cleaning, chang-
ing batteries or filters.

b. Moderate support may include: monitoring task
completion assisted by instructions, prompting, or feedback;
hands-on assistance with primary tasks or performing all of
nonsubstantial tasks, as well as preparation and cleanup;
supplement strength (such as transfers), operating equip-
ment or devices, maneuvering demanding environmental
conditions, and maintaining equipment and devices that re-
quire adjustments in tensions or pressure.

c. Intensive support may include: providing total assis-
tance for the consumer who is cognitively alert but physical-
ly unable to carry out tasks and providing total or near total
assistance for the consumer who is significantly cognitively
disabled under the direction ot a caregiver or guardian.

184.24(2) Scoring of checklist. The county worker shall
score the Personal Assistance Needs Checklist. The tasks on
the form are listed under the broad categories of personal
care, household maintenance, and community living sup-
port. Each task is given a weight of 1, 2, or 3, based on
whether the support needed for the task is minimal, moder-
ate, or intensive. Personal care tasks are also given twice the
weight of household maintenance and community living
support tasks.

The total score determines the payment level the applicant
is eligible to receive as indicated in the following table:

Score Level Pavment

0-40 Level 1 $200/month
41-75 Level 2 $400/month
76 - 104 Level 3 $700/month

105 + Level 4 $1,000/month

A copy of Form 470-3512, Personal Assistance Needs
Checklist, may be obtained trom the county office of partici-
pating counties.
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441—184.25(225C) Redetermination of eligibility. The
county office shall send Form 470-3513, Personal Assistance
Reapplication, which shall include instructions and neces-
sary forms for verification of continuing eligibility, to all pro-
gram participants at least 30 calendar days prior to the dead-
line date for annual redetermination of eligibility. If the
signed application and verification are not received in the
county office by the time designated in the reapplication let-
ter, the person shall be terminated from the program.

The Personal Assistance Needs Checklist, Form
470-3512, shall be reviewed at least annually. If the person’s
needs have changed due to, but not limited to, increasing dis-
ability, an improvement in ability or a change in environ-
ment, a new form shall be completed and payment levels re-
determined.

441—184.26(225C) Employment of attendant.

184.26(1) Responsibility of person. It is the responsibil-
ity of the person to locate, hire, train and supervise the per-
son’s own attendant. If the person desires assistance in locat-
ing, training or employing an attendant, the department may
assist by providing written material or referring the person to
local or state resources such as, but not limited to, centers for
independent living, the division of vocational rehabilitation
services, or home health care agencies.

184.26(2) Contract. The person shall have a written con-
tract with each of the person’s attendants. A sample contract
shall be provided to the person for the person’s use. Any
contract used should include: the scope of services; the du-
ties of the employer; the duties of the attendant; payment of
services; emergency, illness, or absence procedures; how
services are terminated; and by whom and how the attendant
will be trained. Any contract is between the person and the
person’s attendant, not between the department and the at-
tendant. The person shall provide a copy of each contract to
the department.

441—184.27(225C) Termination of payments.

184.27(1) Reasons for termination of payments. The per-
sonal assistance services payments shall terminate at the end
of the month in which any of the following occur. A notice
shall be sent identifying the reason for the termination.

a. The person no longer meets one or more of the eligi-
bility criteria outlined in rule 441—184.22(225C).

b. The person has failed to provide information required
for redetermination of eligibility as outlined in rule 441—
184.25(225C).

c. The person has died.

d. The person does not use the funds for their intended
purpose.

184.27(2) Reporting requirements. The person is re-
quired to report to the county office within ten working days
any changes which may affect eligibility. Failure to do so
may result in responsibility for repayment of funds and ter-
mination of the payments.

184.27(3) Insufficient funding. If funds are not sufficient
to cover payments for all persons on the program, payments
to persons will be terminated from the program in inverse or-
der to the dates they began receiving payments, i.e., the last
person to be added to the program will be the first person to
be removed. The name of any person whose payment was
terminated shall be put on the waiting list. The county office
is responsible for notifying the person whose payment from
the program was terminated for this reason.

441—184.28(225C) Appeals. The person may appeal a de-
nial of an application, termination of the payments or any de-
cision pursuant to 441—Chapter 7.
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441—184.29(225C) Allocation of appropriation. The ap-
propriation shall be distributed to each of the counties in the
pilot program based on their share of the total population of
all of the counties in the program.

441—184.30(225C) Coordination of personal assistance
activities. The personal assistance and comprehensive fami-
ly support services council shall oversee the activities of the
personal assistance services program and provide coordina-
tion with and information to other programs which provide
services to people with disabilities.

These rules are intended to implement lowa Code section
225C.46.

ARC 8705A

PROFESSIONAL LICENSURE
DIVISION][645]

BOARD OF PODIATRY EXAMINERS

Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
as provided in lowa Code section 17A.4(1)%5.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on its own motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at a regular
or special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code section 147.76, the
Board of Podiatry Examiners hereby gives Notice of In-
tended Action to amend Chapter 220, “Podiatry Examiners,”
and Chapter 221, “Minimum Training Standards for Podia-
try Assistants Engaging in Podiatric Radiography,” Iowa
Administrative Code.

These proposed amendments change the continuing
education compliance period to coincide with the license re-
newal period, clarify peer review committees, and add a fee
for returned checks. :

Any interested person may make written comments on the
proposed amendments not later than March 16, 1999, ad-
dressed to Judy Manning, Professional Licensure, Depart-
ment of Public Health, Lucas State Office Building, Des
Moines, lowa 50319-0075.

There will be a public hearing on March 16, 1999, from 9
to 11 a.m. in the Professional Licensure Conference Room,
Department of Public Health, Fifth Floor, Lucas State Office
Building, Des Moines, Iowa 50319-0075. Persons may pre-
sent their views at the public hearing either orally or in writ-
ing. At the hearing, persons will be asked to give their names
and addresses for the record and to confine their remarks to
the subject of the proposed amendments.

The Board has determined that the amendments will have
no impact on small business within the meaning of lowa
Code section 17A.31.

The proposed amendments are intended to implement
Iowa Code section 147.76 and chapters 149 and 272C.

The following amendments are proposed.

ITEM 1. Amend rule 645—220.3(147) by adopting a
new subrule as follows:
220.3(10) Fee for a returned check is $15.

ITEM 2. Rescind rule 645—220.7(272C) and adopt the
following new rule in lieu thereof:

645—220.7(272C) License renewal.
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220.7(1) The biennial renewal period for a license to
practice as a podiatrist shall extend from July 1 of each even-
numbered year until June 30 of the nexteven-numbered year.
Beginning July 1, 2000, the continuing education com-
pliance period shall extend from July 1 of each even-
numbered year until June 30 of the next even-numbered year.

An application and a continuing education report form for
renewal of license to practice as a podiatrist shall be mailed
to the licensee at least 60 days prior to the expiration of the
license. Failure to receive the renewal application shall not
relieve the license holder of the obligation to pay biennial re-
newal fees on or before the renewal date.

220.7(2) Beginning July 1, 2000, the continuing educa-
tion compliance period will coincide with the renewal com-
pliance period. The licensee shall submit to the board office
30 days before licensure expiration the application and con-
tinuing education report form with the renewal fee as speci-
fied in rule 220.3(147). Individuals who were issued their
initial license within six months of license renewal will not
be required to renew their license until the next renewal two
years later. The new licensee shall be exernpt from meeting
the continuing education requirement for the continuing
education biennium in which the licensee is originally li-
censed. Podiatrists will be required to report 40 hours of
continuing education for the first renewal and every renewal
thereafter.

220.7(3) Late renewal. If the renewal fee is received by
the board within 30 days after the renewal expiration date, a
penalty fee is charged. If the renewal fee is received more
than 30 days after the renewal expiration date, the license is
lapsed. An application for reinstatement must be filed with
the board with the reinstatement fee, the renewal fee and the
penalty fee as outlined in rule 220.3(147). Individuals who
fail to submit the renewal application and complete docu-
mentation of continuing education hours shall be required to
pay a penalty fee and shall be subject to an audit of their con-
tinuing education report.

220.7(4) Podiatrists who have not fulfilled the require-
ments for license renewal or an exemption in the required
time frame will have a lapsed license and shall not engage in
the practice of podiatry.

ITEM 3. Rescind rule 645—220.101(272C) and adopt
the following new rule in lieu thereof:

645—220.101(272C)
ments.

220.101(1) It is the responsibility of each licensee to ar-
range for financing of costs of continuing education.

220.101(2) Each person licensed to practice podiatry in
this state shall complete during each continuing education
compliance period a minimum of 40 hours of continuing
education obtained by attending and participating in a con-
tinuing education activity which meets the requirements
herein.

220.101(3) The continuing education compliance period
shall be each biennium beginning July 1 of each even-
numbered year and ending two years later on June 30 of the
next even-numbered year. For the 2000 renewal cycle only,
50 hours of continuing education will be due by July 1, 2000.
Continuing education hours will return to 40 hours each
biennium at the end of this prorated compliance period.

220.101(4) Carryover credit of continuing education
hours into the next continuing education compliance period
is not permitted.

220.101(5) When an initial license is issued via examina-
tion, the new licensee shall be exempt from meeting the con-

Continuing education require-
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tinuing education requirement for the continuing education
biennium in which the license is originally issued.

220.101(6) A report of continuing education activities
shall be submitted on a board-approved form with the renew-
al application by the end of the biennial license renewal peri-
od. All continuing education activities submitted must be
completed in the continuing education compliance period
for which the license was issued or a penalty fee will be as-
sessed as outlined in 220.3(8).

220.101(7) Licensees are responsible for keeping on file
required documents that can support the continuing educa-
tion attendance and participation reports submitted to the
board for license renewal. These documents shall include a
program brochure which includes the statement of purpose,
course objectives, qualifications of speakers, program out-
line with a time frame designation and a certification of at-
tendance. Programs or other educational activities that do
not meet board standards will be disallowed. The licensee is
required to make available to the board upon request docu-
ments to support the continuing education activities for au-
diting purposes. The licensee should maintain these records
for four years.

ITEM 4. Rescind rule 645—220.213(272C) and adopt
the following new rule in lieu thereof:

645—220.213(272C) Peer review committees.

220.213(1) A complaint may be assigned to a peer review
committee for review, investigation, and report to the board.

220.213(2) The board shall determine which peer review
committee will review a case and what complaints or other
matters shall be referred to a peer review committee for in-
vestigation, review and report to the board.

220.213(3) Members of the peer review committees shall
not be liable for acts, omissions, or decisions made in con-
nection with service on the peer review committee. Howev-
er, such immunity from civil liability shall not apply if such
act is done with malice.

220.213(4) The peer review committees shall observe the
requirements of confidentiality imposed by lowa Code sec-
tion 272C.6.

ITEM 5. Amend subrule 221.6(2) as follows:

221.6(2) A podiatry assistant who takes the examination
for issuance of a renewal as defined in subrule 221-8(6)
221.9(6) of a certificate is allowed to take the examination
notmore than two times. The board may require the podiatry
assistant to take remedial training prior to being allowed to
retake the examination. Podiatry assistants in this category
may not participate in podiatric radiography before success-
ful completion of the examination and issuance of a certifi-
cate or issuance of a renewal of an existing certificate.

ITEM 6. Rescind rule 645—221.9(136C,147,149) and
adopt the following new rule in lieu thereof:

645—221.9(136C,147,149) Renewal requirements.

221.9(1) The biennial renewal period for a certificate to
practice as a podiatry assistant shall extend from July 1 of
each even-numbered year until June 30 of the next even-
numbered year. Beginning July 1, 2000, the continuing
education compliance period shall extend from July 1 of
each even-numbered year until June 30 of the next even-
numbered year.

An application and a continuing education report form for
renewal of certificate to practice as a podiatry assistant shall
be mailed to the licensee at least 60 days prior to the expira-
tion of the certificate. Failure to receive the renewal applica-
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tion shall not relieve the certificate holder of the obligation to
pay biennial renewal fees on or before the renewal date.

221.9(2) Beginning July 1, 2000, the continuing educa-
tion compliance period will coincide with the renewal com-
pliance period. The certificate holder shall submit to the
board office 30 days before certificate expiration the applica-
tion and continuing education report form with the renewal
fee as specified in rule 221.10(136C). Individuals who were
issued their initial certificate within six months of certificate
renewal will not be required to renew their certificate until
the next renewal two years later. The new certificate holder
shall be exempt from meeting the continuing education re-
quirement for the continuing education biennium in which
the initial certificate is originally issued. Podiatry assistants
will be required to report two hours of continuing education
for the first renewal and every renewal thereafter.

Continuing education requirements can be satisfied by at-
tending courses in diagnostic radiography conducted by
teaching institutions approved by the bureau of environmen-
tal health or given by the American Podiatric Medical Asso-
ciation (APMA) or the lowa Podiatric Medical Society
(IPMS). Proof of attendance at such courses of study shall be
retained for four years by the podiatry assistant and sub-
mitted to the board as further proof of compliance at the re-
quest of the board.

221.9(3) Laterenewal. Ifthe renewal fee isreceived by the
board within 30 days after the renewal expiration date, a pen-
alty fee is charged. If renewal fee is received more than 30
days after the renewal expiration date, the certificate is
lapsed. An application for reinstatement must be filed with
the board with the renewal fee and the penalty fee as outlined
in rule 221.10(136C). Individuals who fail to submit the re-
newal application and complete documentation of continuing
education hours shall be required to pay a penalty fee and shall
be subject to an audit of their continuing education report.

221.9(4) Podiatry assistants who have not fulfilled the re-
quirements for certificate renewal or an exemption in the re=
quired time frame will have a lapsed certificate and shall not
engage in the practice of podiatric radiography. The holder
of a certificate who fails to renew within five years after its
expiration may obtain a renewal certificate only by follow-
ing the procedures for application and testing provided in
these rules.

221.9(5) The board may require recertification, qualifica-
tion and clinical evaluation of a podiatry assistant holding a
certificate in podiatric radiography if the board, in its discre-
tion, believes such action is necessary for the protection of
the public.

ITEM 7. Amend rule 645—221.10(136C) by adopting a
new subrule as follows:
221.10(5) Fee for a returned check is $15.

NOTICES 1645

ARC 8711A

REVENUE AND FINANCE
DEPARTMENT([701]

Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
as provided in lowa Code section 17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on its own motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at a regular
or special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code sections
421.17(19) and 422.68, the Department of Revenue and Fi-
nance hereby gives Notice of Intended Action to amend
Chapter 201, “Auditing Claims,” lowa Administrative Code.

Subrule 201.1(2) is amended to implement 1998 Jowa
Acts, chapter 1164, section 39, which allows state depart-
ments to enter into written contracts for goods and services
on payment terms of less than 60 days if the state may obtain
a financial benefit or incentive which would not otherwise be
available from the vendor. Departments taking advantage of
this provision must maintain written documentation demon-
strating that the Department obtained a financial benefit or
incentive which would not otherwise have been available
from the vendor. :

The proposed amendment will not necessitate additional
expenditures by political subdivisions or agencies and enti-
ties which contract with political subdivisions.

The Department has determined that the proposed amend-
ment may have an impact on small business. The Depart-
ment has considered the factors listed in Iowa Code section
17A.31(4). The Department will issue a regulatory flexibil-
ity analysis as provided in Iowa Code sections 17A.31 to
17A.33 if a written request is filed by delivery or by mailing
postmarked no later than March 16, 1999, to the Policy Sec-
tion, Compliance Division, Department of Revenue and Fi-
nance, Hoover State Office Building, P.O. Box 10457, Des
Moines, Iowa 50306. The request may be made by the Ad-
ministrative Rules Review Committee, the Governor, a
political subdivision, at least 25 persons who qualify as a
small business under lowa Code sections 17A.31 to 17A.33,
or an organization of small businesses representing at least
25 persons which is registered with this agency under lowa
Code sections 17A.31 to 17A.33.

Any interested person may make written suggestions or
comments on the proposed amendment on or before March
26, 1999. Such written comments should be directed to the
Policy Section, Compliance Division, Department of Reve-
nue and Finance, Hoover State Office Building, P.O. Box
10457, Des Moines, lowa 50306.

Persons who want to orally convey their views should
contact the Policy Section, Compliance Division, Depart-
ment of Revenue and Finance, at (515)281-4250 or at the
Department of Revenue and Finance offices on the fourth
floor of the Hoover State Office Building.

Requests for a public hearing must be received by March
19, 1999. :

This amendment is intended to implement Iowa Code sec-
tion 421.40 as amended by 1998 lowa Acts, chapter 1164,
section 39.

The following amendment is proposed.

Amend subrule 201.1(2) as follows:
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201.1(2) Interest on claims. Any claim received after
January 11984 for services, supplies, materials or a con-
tract which is payable from the state treasury that remains
unpaid after 60 days following the receipt of the claim or the
satisfactory delivery, furnishing or performance of the ser-
vices, supplies, materials or contract whichever date is later,
the state shall pay interest at the rate of 1 percent per month
on the unpaid amount of the claim. After July 1, 1998, de-
partments may enter into written contracts for goods and
services on payment terms of less than 60 days if the state
may obtain a financial benefit or incentive which would not
otherwise be available from the vendor. All departments en-
tering into written contracts for goods and services on pay-
ment terms of less than 60 days shall maintain written docu-
mentation demonstrating that the department obtained a fi-
nancial benefit or incentive which would not otherwise have
been available from the vendor. This paragraph does not ap-
ply to claims against the state under lowa Code chapters 25
and 669 or the claims paid by federal funds. The interest
shall be charged to the appropriation or fund to which the
claim is certified.

ARC 8715A
STATUS OF WOMEN DIVISION[435]

Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
as provided in lowa Code section 17A.4(1)%5.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on its own motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at a regular
or special meeting where the public or interested persons may be heard.

Pursuant to the authority of Iowa Code section 216A.54,
the Division on the Status of Women gives Notice of In-
tended Action to amend Chapter 5, “Displaced Homemak-
ers,” lowa Administrative Code.

The reason for revising the definition of “displaced home-
makers” is to bring the state into line with the federal defini-
tion. The change in name is intended to present a more posi-
tive label for involved citizens. The change in allowance for
job-related travel is intended to allow for out-of-state travel
as may be necessary.

Any interested person may make written suggestions or
comments on these proposed amendments on or before
March 16, 1999.

A public hearing will be held at 3 p.m. on Tuesday, March
16, 1999, in the Department of Human Rights Conference
Room, First Floor, Lucas State Office Building, Des Moines,
Iowa.

Written materials should be directed to Charlotte Nelson,
Administrator, Department of Human Rights, Division on
the Status of Women, Lucas State Office Building, Des
Moines, lowa 50319.

These amendments are intended to implement Iowa Code
chapter 216A.

The following amendments are proposed.

ITEM 1. Amend the title of 435—Chapter 5 as follows:

DISPEACED-HOMEMAKERS
IOWANS IN TRANSITION

ITEM 2. Amend rule 435—5.1(216A) as follows:
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435—5.1(216A) Definitions. “Displaced-homemaker? “Jo-
wan in transition” means an individual who meets the fol-
lowing criteria:

1. Has worked principally in the home providing unpaid
household services for family members;

2. Is unemployed or underemployed;

3. Has had, or would apparently have, difficulty finding
appropriate paid employment; and

4. Is or has been dependent on the income of another
family member but is no longer supported by that income, is
or has been dependent on government assistance, or is sup-
ported as the parent of a minor: ; or

5. [Is a female offender, or a female who has a record of
criminal offense.

ITEM 3. Amend rule 435—5.2(216A) as follows:

435—5.2(216A) Program eligibility. In any year in which
the legislature appropriates funds, the department of human
rights division on the status of women shall provide moneys
forcertain selected programs to provide services to displaced
homemakers lowans in transition. The amount of money
provided shall be contingent upon the amount of funds avail-
able. Programs shall include the provision of intake, assess-
ment, planning and personal counseling services. Only non-
profit organizations or governmental units are eligible.

ITEM 4. Amend rule 435—5.4(216A), numbered para-
graph “5,” as follows:

5. The plan for using the funds; funds may be used for
salaries, fringe benefits, contract services, job-related in-
state travel, and operational expenses.

ITEM 5. Amend rule 435—S5.5(216A), numbered para-
graph “1,” as follows:

1. Anapplicant denied assistance or who wishes to file a
complaint about the di ITowans in tran-
sition program has ten days from the date of denial or com-
plaint action to submit an appeal in writing to the administra-
tor of the division on the status of women;

NOTICE—PUBLIC FUNDS
INTEREST RATES

In compliance with lowa Code chapter 74A and section
12C.6, the committee composed of Treasurer of State
Michael L. Fitzgerald, Superintendent of Credit Unions
James E. Forney, Superintendent of Banking Michael K.
Guttau, and Auditor of State Richard D. Johnson have estab-
lished today the following rates of interest for public obliga-
tions and special assessments. The usury rate for February is
6.75%.

INTEREST RATES FOR PUBLIC
OBLIGATIONS AND ASSESSMENTS

74A.2 Unpaid Warrants .......... Maximum 6.0%
74A.4 Special Assessments . ... ... Maximum 9.0%

RECOMMENDED for 74A.3 and 74A.7: A rate equal to
75% of the Federal Reserve monthly published indices for
U.S. Government securities of comparable maturities.

The rate of interest has been determined by a committee of
the state of Iowa to be the minimum interest rate that shall be
paid on public funds deposited in approved financial institu-
tions. To be eligible to accept deposits of public funds of the
state of Iowa, a financial institution shall demonstrate a com-
mitment to serve the needs of the local community in which
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itis chartered to do business. These needs include credit ser-
vices as well as deposit services. All such financial institu-
tions are required to provide the committee with a written de-
scription of their commitment to provide credit services in
the community. This statement is available for examination
by citizens.

New official state interest rates, effective February 10,
1999, setting the minimums that may be paid by lowa depos-
itories on public funds are listed below.

TIME DEPOSITS
7-31days ............... Minimum 4.30%
32-89days .............. Minimum 4.40%
90-179days ............. Minimum 4.60%
180-364 days ............ Minimum 4.60%
Oneyear ............... Minimum 4.70%
Two yearsormore ........ Minimum 4.72%

These are minimum rates only. The one year and less are
four-tenths of a percent below average rates. Public body
treasurers and their depositories may negotiate a higher rate
according to money market rates and conditions.

Inquiries may be sent to Michael L. Fitzgerald, Treasurer
of State, State Capitol, Des Moines, Iowa 50319.

UTILITIES DIVISION[199]

Notice of Inquiry

Pursuant to the authority of lowa Code sections 17A.4 and
476.2, the Utilities Board (Board) gives notice that on Febru-
ary 4, 1999, the Board issued an order in Docket No.
RMU-99-2, In re:__Uniform Rules On Agency Procedure,
“Order Commencing Rule Making Inquiry,” to receive pub-
lic comment on whether it may be necessary or appropriate
for the Board to amend some of its rules to conform to the
recent revisions to Iowa Code chapter 17A.

Attached to the order is a copy of certain proposed amend-
ments to the recommended uniform rules of agency proce-
dure relating to declaratory orders, rule making, and con-
tested cases. The proposed amendments were prepared by
the Iowa Attorney General’s Office. The attachment shows
deletions and additions to the existing recommended uni-
form rules.

The Board is not publishing the proposed amendments to
the recommended uniform rules at this time because they are
voluminous and because the Board is not yet proposing to
adopt any amendments to its existing rules. At this time, the
Board is seeking public comment concerning the degree to
which the Board should adopt the amended uniform rules, if
atall. If and when the Board actually proposes to adopt any
changes to its existing rules, the proposed new rules will be
published. Anyone wishing to obtain a copy of the proposed
amendments to the recommended uniform rules may request
a copy, which the Board will make available for the cost of
copying.

Based upon a preliminary review of the proposed amend-
ments to the recommended uniform rules, the Board invites
public comment concerning the appropriate scope of any
subsequent rule-making proceedings.

Any interested person may file a written statement of
position on the identified issues no later than March 16,
1999, by filing an original and ten copies in a form substan-
tially complying with 199 IAC 2.2(2). All written state-
ments should be directed to the Executive Secretary, lowa
Utilities Board, 350 Maple Street, Des Moines, lowa
50319-0069.

NOTICES 1647

ARC 8707A

WORKFORCE DEVELOPMENT
BOARD/SERVICES DIVISION[877]

Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
as provided in lowa Code section 17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on its own motion or on written request by any individual
or group, review this propoesed action under section 17A.8(6) at a regular
or special meeting where the public or interested persons may be heard.

Pursuant to the authority of Iowa Code sections
84A.1B(9) and 96.11, the Department of Workforce Devel-
opment hereby gives Notice of Intended Action to rescind
Chapter 9, “Labor-Management Cooperation Program,”
Iowa Administrative Code, and to adopt a new Chapter 9
with the same title.

Pursuant to 1998 lowa Acts, chapter 1225, section 9, para-
graph 6, the responsibility of the State Labor Management
Council has not been reauthorized. Responsibility for the
program has been transferred to the state Workforce Devel-

-opment Board.

On January 26, 1999, the Workforce Development Board
approved rescinding 877—Chapter 9, “Labor-Management
Cooperation Program,” and adopting a new Chapter 9.

Public comments concerning the proposed new chapter
will be accepted until 4:30 p.m. on March 16, 1999. Inter-
ested persons may submit written or oral comments by con-
tacting Maggie Wilcox, Office for Workforce Development
Policy, Workforce Development Department, 150 Des
Moines Street, Des Moines, lowa 50309; telephone
(515)281-9019.

A public hearing to receive comments about the proposed
new chapter will be held at 10 a.m. on March 16, 1999, at
1000 East Grand Avenue in the Capitol View Conference
Room. Individuals interested in providing comments at the
hearing should contact Maggie Wilcox at (515)281-9019 by
4 p.m. on March 15, 1999, to be placed on the hearing agen-
da.

The new chapter is intended to implement 1998 lowa
Acts, chapter 1225, section 9, paragraph 6.

The following chapter is proposed.

Rescind 877—Chapter 9 and adopt the following new
chapter in lieu thereof:

CHAPTER 9
LABOR-MANAGEMENT COOPERATION PROGRAM

877—9.1(77GA,ch1225) Purpose. The 1998 Iowa legisla-
ture appropriated funds to the department of workforce de-
velopment to improve communications and facilitate dia-
logue between labor, management, and government on work-
force development problems, to establish in-plant labor-
management committees, and to provide technical assistance
to promote effective labor-management policies in the state.
The workforce development board appointed by the gover-
nor is responsible for overseeing the establishment of a labor-
management effort in the state by promoting the establish-
ment of areawide and in-plant labor-management commit-
tees.

877—9.2(77GA,ch1225) Definitions.
“DWD” means the department of workforce develop-
ment.
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“Labor-management committee” means any existing or
newly created labor-management committee, which meets
the following criteria:

1. The committee has been jointly organized by employ-
ers and labor organizations representing employees in that
plant, area or industry; and

2. The committee is established for the purpose of im-
proving labor-management relations, job security, organiza-
tional effectiveness, enhancing economic development or
improving communications with respect to subjects of mutu-
al interest or concern to labor and management; and

3. The committee shall not interfere with the collective
bargaining activities in any plant or industry.

877—9.3(77GA,ch1225) Requests for training funds.

9.3(1) Request for training funds. Labor-management
committees may request training funds from DWD by sub-
mitting a request letter and training plan. The training plan
shall include a description of each training session to be con-
ducted, who will provide the training, when the training will
be provided, and the cost of the training session.

9.3(2) Request submittal. Completed requests shall be
submitted to the Department of Workforce Development,
150 Des Moines Street, Des Moines, lowa 50309, Attention:
Labor-Management Coordinator.

9.3(3) Review procedure. Eligible requests will be re-
viewed and approved by staff of the DWD. A monthly report

of requests received and funded will be provided to the
DWD board.

877—9.4(77GA,ch1225) Grant period and amount of
rants.

9.4(1) The maximum training grant amount will be estab-
lished annually by the DWD board based upon funds avail-
able for this purpose.

9.4(2) Approved training must be completed during the
12-month program year beginning July 1 and ending June
30. Training funded during one fiscal year does not automat-
ically guarantee funding in future fiscal years.

877—9.5(77GA,ch1225) Technical assistance. Technical
assistance for establishing an in-plant or areawide labor-
management committee may be requested either by writing
the Department of Workforce Development, 150 Des
Moines Street, Des Moines, Iowa 50309, Attention: Labor-
Management Coordinator or by telephoning the labor-man-
agement coordinator at (515)281-9018.

877—9.6(77GA,ch1225) Monitoring. DWD reserves the
right to monitor and evaluate the activities of any committee
receiving funding under this chapter.

These rules are intended to implement 1998 Iowa Acts,
chapter 1225, section 9, paragraph 6.
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INSURANCE DIVISION[191]
Adopted and Filed Emergency

Pursuant to the authority of Jowa Code section 514D.5,
the Insurance Commissioner amends Chapter 37, “Medicare
Supplement Insurance Minimum Standards,” lowa Admin-
istrative Code.

Changes by the federal government in the Balanced Bud-
get Act of 1997 (P.L. 105-33) necessitate the following
Medicare Supplement rule changes. Previous amendments
to Chapter 37 were Adopted and Filed Emergency and pub-
lished in the September 9, 1998, lowa Administrative Bulle-
tin as ARC 8298A. However, an error was discovered in the
Model Regulations approved by the Health Care Financing
Administration (HCFA). Therefore, additional changes are
required. Because the federal changes became effective July
1, 1998, it is necessary that these amendments be Adopted
and Filed Emergency.

The amendments provide additional provisions for open
enrollment and preexisting condition exclusions. In addi-
tion, guaranteed issue provisions for persons in a Medicare+
Choice organization became effective July 1, 1998, and not
January 1, 2002, as originally noted.

In compliance with Iowa Code section 17A.4(2), the Divi-
sion finds that notice and public participation are unneces-
sary because Medicare Supplement policies are standardized
under federal requirements.

The Division also finds, pursuant to Iowa Code section
17A.5(2)“b”(1), that the normal effective date of the amend-
ments should be waived and these amendments should be
made effective upon filing because the federal statute so pro-
vides. ’

The amendments became effective February 3, 1999.

FILED EMERGENCY
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These amendments are intended to implement Iowa Code
section 514D.5 and the Balanced Budget Act of 1997, P.L.
105-33.

The following amendments are adopted.

ITEM 1. Amend subrule 37.7(2), paragraph “e,” to read
as follows:

e. Coverage for the coinsurance amount or in the case of
hospital outpatient department services under a prospective
payment system, the copayment amount of Medicare Eligible
Expenses under Part B regardiess of hospital confinement,
subject to the Medicare Part B deductible.

ITEM 2. Amend rule 191-—37.10(514D) by adopting the
following new subrule and renumbering existing subrule
37.10(2) as subrule 37.10(3).

37.10(2) If an applicant under subrule 37.10(1) submits
an application during the time period referenced in subrule
37.10(1) and, as of the date of application, has had a continu-
ous period of creditable coverage of at least six months, the
issuer shall not exclude benefits based on a preexisting con-
dition.

If the applicant qualifies under subrule 37.10(1) and sub-
mits an application during the time period referenced in sub-
rule 37.10(1) and, as of the date of application, has had a con-
tinuous period of creditable coverage that is less than six
months, the issuer shall reduce the period of any preexisting
condition exclusion by the aggregate of the period of credit-
able coverage applicable to the applicant as of the enrollment
date. The secretary shall specify the manner of the reduction
under this subrule.

ITEM 3. Amend subrule 37.15(3), paragraph “d,” to
read as follows:

d. The following items shall be included in the outline of
coverage in the order prescribed below.

{Company Name]
Outline of Medicare Supplement Coverage—Cover page:

Benefit Plans

[insert letters of plans being offered]

Medicare supplement insurance can be sold in only ten standardized plans plus two high deductible plans. The chart shows the benefits in each plan. Every company

must make available Plan “A.” Some plans may not be available in fowa.
BASIC BENEFITS: Included in All Plans.

Hospitalization: Part A coinsurance plus coverage for 365 additional days after Medicare benefits end. )
Medicare Expenses: Part B coinsurance {generally 20% of Medicare-approved expenses or, in the case of hospital outpatient department services under a prospective

payment system, applicable copayments).
Blood: First three pints of blood each year.

A B C D E F F* G H I J J*
Basic Basic Basic Basic Basic Basic Basic Basic Basic Basic
Benefits Benefits Benefits Benefits Benefits Benefits Benefits Benefits Benefits Benefits
Skilled Skilled Skilled Skilled Skilled Skilled Skilled Skilled
Nursing Nursing Nursing Nursing Nursing Nursing Nursing Nursing
Coinsurance | Coinsurance | Coinsurance | Coinsurance | Coinsurance | Coinsurance | Coinsurance | Coinsurance
Part A Part A Part A Part A Part A Part A Part A Part A Pant A
Deductible Deductible Deductible Deductible Deductible Deductible Deductible Deductible Deductible
Part B Part B Part B
Deductible Deductible Deductible
Part B Part B Part B Part B
Excess Excess Excess Excess
(100%) (80%) (100%) (100%)
Foreign Foreign Foreign Foreign Foreign Foreign Foreign Foreign
Travel Travel Travel Travel Travel Travel Travel Trave!
Emergency Emergency Emergency Emergency Emergency Emergency Emergency Emergency
At-Home At-Home At-Home At-Home
Recovery Recovery Recovery Recovery
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A B C D E

F*

H

[

J J*

Basic Drugs
($1,250
Limit)

Basic Drugs
(81,250
Limit)

Extended
Drugs
(33,000
Limit)

Preventive
Care

Preventive
Care

*Plans F and J also have an option called a high deductible Plan F and a hi?h deductible Plan J. These high deductible plans pay the same or offer the same benefits as
Ptans F and J after one has paid a calendar year [$1500] deductible. Benefits from high deductible Plans F and J will not begin until out-of-pocket expenses are [$1500).
Out-of-pocket expenses for this deductible are expenses that would ordinarily be paid by the policy. These expenses include the Medicare deductibles for Part A and
Part B, but does not include, in Plan J, the plan's separate prescription drug deductible or, in Plans F and J, the plan’s separate foreign travel emergency deductible.

ITEM 5. Amend subrule 37.24(2), paragraph “c,” sub-
paragraph (5), to read as follows:

(5) The enrollment ceases under the same circumstances
that would permit discontinuance of an individual’s election

of coverage under the-first-sentence-of Section 18513} 4y of
he federal Social Security 4 ol | ol

in para-

ITEM 4. Amend subrule 37.24(2), paragraph “b,”
introductory paragraphs, to read as follows:

b. The individual is enrolled with a Medicare+Choice
organization under a Medicare+Choice plan under Part C of

Medlcare, ?md there—are—eircumstances—permitting—discon-

= graph 37.24(2)*b.”

[Filed Emergency 2/3/99, effective 2/3/99]
[Published 2/24/99]

eurity-Actrwhich-consistsof the folowing: an fthefollow

3
ing circumstances apply:
(13 3

EDITOR’S NOTE: For replacement pages for IAC, see IAC
Supplement 2/24/99.
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COMMUNITY ACTION AGENCIES
DIVISION[427]

Adopted and Filed

Pursuant to the authority of Iowa Code section 216A.92B,
the Division of Community Action Agencies hereby adopts
an amendment to Chapter 5, “Weatherization Assistance
Program,” lowa Administrative Code.

The amendment establishes procedures to implement a
28E Agreement between the Department of Human Rights
and the Department of Inspections and Appeals to recoup
overpayments or payments fraudulently obtained under the
Weatherization Assistance Program.

Notice of Intended Action was published in the lowa Ad-
ministrative Bulletin on December 2, 1998, as ARC 8539A.
A public hearing was held on January 5, 1999. No one ap-
peared at the public hearing. No comments were received
with respect to this amendment.

The following acronyms are used in this amendment:

LAA - Local Administering Agencies

DHR/DCAA - Department of Human Rights/Division of
Community Action Agencies

This amendment is identical to the one published under
Notice.

This amendment will become effective on March 31,
1999.

This amendment is intended to implement Iowa Code sec-
tion 216A.92.

The following amendment is adopted.

Adopt the following new rule:

427—5.6(216A) Payments.

5.6(1) Duplicate and fraudulent payment control. Each
LAA is required to provide a system to monitor and prevent
possible duplicate and other fraudulent applications and pay-
ments. Duplication cross-checks shall be based on house-
hold members’ names, addresses and social security num-
bers.

5.6(2) Referrals. Each LAA is required to refer all sus-
pected cases of fraud, including duplicate payments and
fraudulent statements on applications, to the DHR/DCAA
for investigation.

5.6(3) Overpayments. If the DHR/DCAA receives infor-
mation from an LAA or from any source that an overpay-
ment has occurred because of client error, client fraud, client
misrepresentation or agency error, the DHR/DCAA may re-
fer the overpayment to the department of inspections and ap-
peals (DIA) for investigation and collection in accordance
with the procedures under 481 IAC 71.

[Filed 2/2/99, effective 3/31/99]
[Published 2/24/99]

EDITOR’S NOTE: For replacement pages for IAC, see IAC
Supplement 2/24/99.
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ARC 8704A

COMMUNITY ACTION AGENCIES
DIVISION|[427]

Adopted and Filed

Pursuant to the authority of lowa Code section 216A.92B,
the Division of Community Action Agencies hereby adopts
amendments to Chapter 10, “Low-Income Home Energy As-
sistance Program,” Jowa Administrative Code.

These amendments establish procedures to implement a
28E Agreement between the Department of Human Rights
and the Department of Inspections and Appeals to recoup
overpayments or payments fraudulently obtained under the
Low-Income Home Energy Assistance Program.

Notice of Intended Action was published in the lowa Ad-
ministrative Bulletin on December 2, 1998, as ARC 8540A.
A public hearing was held on January 5, 1999. No one ap-
peared at the public hearing. No comments were received
with respect to these amendments.

The following acronyms are used in these amendments:

LAA - Local Administering Agencies

DHR/DCAA - Department of Human Rights/Division of
Community Action Agencies

The amendments are identical to those published under
Notice.

These amendments will become effective on March 31,
1999.

These amendments are intended to implement Iowa Code
section 216A.92.

The following amendments are adopted.

ITEM 1. Amend rule 427—10.8(216A,PL97-35,PL98-
558), catchwords, as follows:
427~10.8(216A,PL97-35,PL98-558) Types-ofpayments

Payments.

ITEM 2. Amend subrule 10.8(2) as follows:

10.8(2) Duplicate and fraudulent payment control. Each
LAA is required to provide a system to monitor and prevent
possible duplicate and other fraudulent applications and
payments. Duplication cross-checks shall be based on
household members’ ; i i
ber names, addresses and soci

al security numbers. Sus-

ITEM 3. Adopt the following new subrule 10.8(3):

10.8(3) Referrals. Each LAA is required to refer all sus-
pected cases of fraud, including duplicate payments and
fraudulent statements on applications, to the DHR/DCAA
for investigation,

ITEM 4. Adopt the following new subrule 10.8(4):

10.8(4) Overpayments. If the DHR/DCAA receives in-
formation from an LAA or from any source that an overpay-
ment has occurred because of client error, client fraud, client
misrepresentation or agency error, the DHR/DCAA may
refer the overpayment to the department of inspections and
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appeals (DIA) for investigation and collection in accordance
with the procedures under 481 IAC 71.

[Filed 2/2/99, effective 3/31/99]
[Published 2/24/99]

EDITOR’S NOTE: For replacement pages for IAC, see IAC
Supplement 2/24/99.

ARC 8716A

ENVIRONMENTAL PROTECTION
COMMISSION[567]

Adopted and Filed Without Notice

Pursuant to the authority of Iowa Code sections 455B.105
and 455B.173, the Environmental Protection Commission
hereby amends Chapter 60, “Scope of Title—Definitions—
Forms—Rules of Practice,” Chapter 62, “Effluent and Pre-
treatment Standards: Other Effluent Limitations or Prohibi-
tions,” and Chapter 63, “Monitoring, Analytical and Report-
ing Requirements,” lowa Administrative Code.

The purpose of this rule making is to update references in
rules 62.4(455B) and 62.5(455B) to federal effluent and pre-
treatment standards found in 40 Code of Federal Regulations
(CFR) which need to be changed due to federal amendments
and revisions to 40 CFR. The change to rule 60.2(455B) is to
update the definition of “Act” to include amendments to the
Water Pollution Control Act through July 1, 1998. The
change to subrule 63.1(1) is to update the reference to the lat-
est federally approved methods for the analysis of wastewa-
ter samples which are adopted by reference.

In accordance with Iowa Code section 17A.4(2), the
Commission finds that notice and public participation are
unnecessary. Under rule 62.2(455B) the Commission has
determined previously that good cause exists for exempting
from the notice and public participation requirements of
Iowa Code section 17A.4(1) the adoption by reference of
certain federal effluent and pretreatment standards. The
Commission found that public participation is unnecessary
since the Commission must adopt effluent and pretreatment
standards at least as stringent as the enumerated promulgated
federal standards in order to have continued approval of the
Environmental Protection Agency (EPA) of the Depart-
ment’s National Pollutant Discharge Elimination System
(NPDES) program. lowa Code section 455B.173(3) re-
quires that the effluent and pretreatment standards adopted
by the Commission not be more stringent than the enumer-
ated promulgated federal standards. The Commission also
found that public participation is unnecessary when updating
the reference to approved methods for analysis because these
methods are required by EPA to be used to implement federal
effluent and pretreatment standards.

These amendments may have an impact upon small busi-
nesses.

These amendments are intended to implement Iowa Code
chapter 455B, division III, part 1.

These amendments shall become effective March 31,
1999.

The following amendments are adopted.

ITEM 1. Amend rule 567—60.2(455B), definition of
“Act,” as follows:

IAB 2/24/99

“Act” means the Federal Water Pollution Control Act as
amended through July 1,3997 71998,33 U.S.C. §1251 et seq.

ITEM 2. Amend rule 567—62.4(455B), introductory
paragraph, as follows:
567—62.4(455B) Federal effluent and pretreatment
standards. The federal standards, 40 Code of Federal Regu-
lations (CFR), revised as of July 1, 3997 1998, are applicable
to the following categories:

ITEM 3. Amend rule 567—62.5(455B) as follows:

567—62.5(455B) Federal toxic effluent standards. The
following is adopted by reference: 40 CFR Part 129, revised
as of July 1, 997 1998.

ITEM 4. Amend subrule 63.1(1), paragraph “a,” as fol-
lows: )

a. The following is adopted by reference: 40 Code of
Federal Regulations (CFR) Part 136, revised as of July 1,
1997 1998.

[Filed Without Notice 2/5/99, effective 3/31/99]
[Published 2/24/99]

EDITOR’S NOTE: For replacement pages for IAC, see IAC
Supplement 2/24/99.

ARC 8701A

LABOR SERVICES DIVISIONI[875]
Adopted and Filed

Pursuant to the authority of Iowa Code sections 88.5,
89B.8 and 17A.3(1), the Labor Commissioner hereby adopts
amendments to Chapter 3, “Inspections, Citations and Pro-
posed Penalties,” and Chapter 120, “Worker Right to Know,”
Iowa Administrative Code.

These amendments relate to inspection activities, proce-
dures for abatement verification, responses to emergencies,
and worker right-to-know. A provision of 875—Chapter
120 is moved into Chapter 3 and Chapter 120 is rescinded
since the requirements are duplicated in Chapter 10.

Notice of Intended Action was published in the lowa Ad-
ministrative Bulletin on December 16, 1998, as ARC
8565A. A public hearing was scheduled for January 11,
1999. No oral comments were received at the hearing and no
written comments were filed.

There is one change from the Notice. Subrule 3.7(3),
which has been changed to apply only to complaints filed
during an inspection, is amended as follows:

3.7(3) Priorto-orduring During any inspection of a work-
place, any employee or representative of employees em-
ployed in the workplace may notify the compliance safety
and health officer—n—writing; of any violation of the Act
which they have reason to believe exists in the workplace.

| co.shall e weith g} - eyl

These amendments are intended to implement lowa Code
chapters 88 and 89B.
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These amendments will become effective on March 31,
1999.

EDITOR’S NOTE: Pursuant to recommendation of the
Administrative Rules Review Committee published in the
Iowa Administrative Bulletin, September 10, 1986, the text
of these amendments [amendments to Chs 3 and 120] isbeing
omitted. With the exception of the change noted above, these
amendments are identical to those published under Notice as
ARC 8565A, IAB 12/16/98.

[Filed 1/26/99, effective 3/31/99]
[Published 2/24/99]

[For replacement pages for 1AC, see IAC Supplement
2/24/99.]

ARC 8719A

MEDICAL EXAMINERS
BOARD[653]

Adopted and Filed

Pursuant to the authority of lowa Code section 147.76, the
Board of Medical Examiners hereby amends Chapter 12,
“Discipline,” Iowa Administrative Code.

These amendments establish criteria and procedures for
the approval of evaluating facilities and treatment providers
for the Impaired Physician Review Committee (IPRC).

Notice of Intended Action was published on December 2,
1998, in the Iowa Administrative Bulletin as ARC 8515A.
Changes from the Notice include nonsubstantive date
changes in 12.16(9) and 12.16(15).

These amendments were approved during the January 21,
1999, meeting of the Board of Medical Examiners.

These amendments will become effective March 31,
1999.

These amendments are intended to implement Iowa Code
chapters 147, 148, 150, 150A, and 272C.

The following amendments are adopted.

ITEM 1. Amend subrule 12.16(1) by adopting the fol-
lowing new definitions in alphabetical order:

“Approved evaluating facility” means a hospital, agency,
or other program approved by the IPRC pursuant to subrule
12.16(11).

“Approved treatment provider” means a physician, coun-
selor, or other individual approved by the IPRC pursuant to
subrule 12.16(17).

ITEM 2. Amend rule 653—12.16(272C) by adopting the
tollowing new subrules:

12.16(9) Evaluating facilities. As of April 1, 1999, the
physician who self-reports an impairment and is determined
by the IPRCto be in need of evaluation shall undergo a com-
prehensive multidisciplinary evaluation at an evaluating fa-
cility approved by the IPRC in accordance with subrules
12.16(10) to 12.16(13). -

12.16(10) Standards for approval of evaluating facilities.
A hospital, agency, or other program shall be approved by
the IPRCas an approved evaluating facility if each of the fol-
lowing requirements is satisfied:

a. The evaluation process is directed by a licensed phy-
sician and involves a multidisciplinary team including
psychologists, social workers, addiction counselors, or other
therapists who are licensed or certified in their discipline.
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b. The evaluation process is an objective, measurable
program which utilizes appropriate tools and testing proce-
dures.

c. The evaluation process involves an inpatient or an in-
tensive outpatient component.

d. The evaluation includes a complete medical history
and physical examination.

e. The evaluation includes a psychiatric evaluation and
mental status examination, including neuropsychiatric or
psychiatric testing as indicated.

f. The evaluation includes a comprehensive chemical
use history.

g. The evaluation includes urine screening or blood al-
cohol screening, or both, with legal chain of custody and fo-
rensic capability protocol.

h. The evaluation includes a family and social history
with corroboration from at least two sources.

i. The evaluation culminates in the formulation of an
evaluation report which includes specific diagnoses and rec-
ommendations for corrective action.

). The facility has substantial experience in the evalua-
tion of impaired physicians and others with similar profes-
sional backgrounds.

k. The facility is certified or registered as an alcoholism
program or drug treatment program by the appropriate state
agency or is accredited by the Joint Commission on Accredi-
tation of Healthcare Organizations (JCAHO).

12.16(11) Procedure for approval. A hospital, agency, or
other program which meets the standards for approval and
seeks to be designated as an approved evaluating facility
shall apply on an application form provided by the IPRC. In
addition to evaluating the application, the IPRC or its desig-
nee may conduct an on-site inspection of the hospital,
agency, or other program. If approved by the IPRC, such
hospital, agency, or other program shall be designated as an
approved evaluating facility.

12.16(12) Notification of changes. An approved evaluat-
ing facility shall notify the IPRC of the following changes
prior to the change’s becoming effective, and any such
change may result in reevaluation of approval status:

a. Transfer of ownership of the facility;

b. Change in location of the facility; or

c. Any substantial change in policies and procedures,
treatment philosophy, or quality management.

12.16(13) Review of approved evaluating facilities. The
IPRC may at any time reevaluate an approved evaluating fa-
cility. Upon evidence that the facility has failed to meet the
requirements of subrule 12.16(10) or for good cause, the
IPRC may revoke the approval.

12.16(14) Postapproval. In the event an impaired physi-
cian undergoes a comprehensive multidisciplinary evalua-
tion at a facility which has not been approved by the IPRC,
the physician shall submit evidence to the IPRC that the fa-
cility which performed the evaluation substantially meets
the qualifications as defined by subrule 12.16(10). In the
event the IPRC determines that the facility does not substan-
tially meet the qualifications as defined by subrule
12.16(10), the IPRC shall require that the physician undergo
a comprehensive multidisciplinary evaluation at an ap-
proved facility.

12.16(15) Treatment providers. As of April 1, 1999, all
physicians, counselors, or other individuals providing treat-
ment to a physician pursuant to an impaired physician pro-
gram shall be approved for such purpose by the IPRC in ac-
cordance with subrules 12.16(16) to 12.16(18).
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12.16(16) Standards for approval of treatment providers.
A physician, counselor, or other individual shall be approved
by the IPRC as an approved treatment provider if each of the
following requirements is satisfied:

a. The provider is licensed by the appropriate licensing
board and has not been disciplined by the licensing board for
a violation which concerns serious matters related to the pro-
vider’s ability to practice with reasonable safety and skill.

b. The provider has not been convicted of violating any
federal or state law pertaining to furnishing or using narcot-
ics or illegal substances.

¢. The provider has demonstrated education, training,
and expertise in the treatment of substance abuse or other im-
pairments.

d. The philosophy and individualized treatment plan of
the provider is based on the disease concept.

e. The chemical dependency model of treatment is
based on a 12-step addiction recovery model such as Alco-
holics Anonymous.

f. The provider has treated impaired physicians and oth-
ers with similar professional backgrounds. The provider en-
courages peer support and frequent contact with vocational-
ly focused peer support groups.

g. The provider has a network of referral agencies or
professionals to meet the needs of the impaired physician
and significant others in the event the needs go beyond the
provider’s expertise or available facilities.

h. The provider involves the family and significant oth-
ers of the impaired physician in appropriate aspects of treat-
ment.

i. The provider agrees to execute the treatment provider
agreement of the IPRC with respect to each impaired physi-
cian to whom treatment is provided.

12.16(17) Procedure for approval. A physician, counsel-
or, or other individual who meets the standards for approval
and seeks to be designated as an approved treatment provider
shall apply on an application form provided by the IPRC. In
addition to evaluating the application, the IPRC or its desig-
nee may conduct an on-site inspection of the offices of the
physician, counselor, or other individual. If approved by the
IPRC, such physician, counselor, or other individual shall be
designated as an approved treatment provider.

12.16(18) Review of approved treatment provider. The
IPRC may at any time reevaluate an approved provider.
Upon evidence that the provider has failed to meet the re-
quirements of subrule 12.16(16) or for good cause, the IPRC
may revoke the approval.

12.16(19) Appeal. In the event of a denial or revocation
of approval of an evaluating facility or treatment provider,
the applicant or approved facility or provider shall have the
right to request a hearing before the IPRC. The request must
be sent within 20 days after the receipt of the notification of
denial or revocation. The hearing shall be conducted by the
IPRC and the final decision shall be rendered by the IPRC.

12.16(20) Board orders for physician evaluation or treat-
ment. In cases where the board of medical examiners orders
a physician to be evaluated for an impairment, the physician
shall be evaluated only at an evaluating facility approved by
the IPRC under this chapter. In cases where the board of
medical examiners orders a physician to undergo treatment
or counseling for an impairment from a physician, counselor,

IAB 2/24/99

or other individual, such treatment providers shall be ap-
proved by the IPRC under this chapter.

[Filed 2/5/99, effective 3/31/99]
[Published 2/24/99]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 2/24/99.

ARC 8709A

PROFESSIONAL LICENSING AND
REGULATION DIVISIONI[193]

Adopted and Filed

Pursuant to the authority of Iowa Code section 546.2, the
Professional Licensing and Regulation Division hereby
amends Chapter 1, “Organization and Operation,” and
adopts Chapter 4, “Proof of Legal Presence,” lowa Adminis-
trative Code.

The amendments to Chapter 1 update the Iowa Code cita-
tions for the six professions regulated by the division.

New Chapter 4 outlines the procedures which the Divi-
sion will require pursuant to the Personal Responsibility and
Work Opportunity Reconciliation Act of 1996 (8 U.S.C.
1621). Applicants for an initial license or renewal of a pro-
fessional license will be required to provide proof of legal
presence in the United States before an application will be
approved.

Notice of Intended Action was published in the Iowa Ad-
ministrative Bulletin on December 30, 1998, as ARC
8580A. The amendments are identical to those published
under Notice of Intended Action.

The amendments were adopted by the Professional Li-
censing and Regulation Division on February 3, 1999.

The amendments will become effective March 31, 1999.

These amendments are intended to implement Iowa Code
chapter 546.

The following amendments are adopted.

ITEM 1. Amend subrules 1.4(1) to 1.4(6) as follows:

1.4(1) The engineering and land surveying examining
board is a seven-member board appointed by the governor
and confirmed by the senate. It is composed of four profes-
sional engineers, one land surveyor, and two public mem-
bers. The board administers Iowa Code chapter 314 542B,
Professional Engineers and Land Surveyors, and board rules
published under agency number [193C]—Chapters 1to 5 7,
Iowa Administrative Code.

1.4(2) The accountancy examining board is an eight-
member board, appointed by the governor and confirmed by
the senate. The board is composed of five certified public
accountants, two public members, and one licensed account-
ing practitioner. The board administers Iowa Code chapter
116 542C, Public Accountants, and board rules published
under agency number [193A]—Chapters 1 to 16 18, lowa
Administrative Code.

1.4(3) The real estate commission is a five-member com-
mission appointed by the governor and confirmed by the
senate. Itiscomposed of three members licensed under Jowa
Code chapter 137 543B and two public members. The com-
mission administers lowa Code chapters 117 543B, Real Es-
tate Brokers and Salespersons; 117A 543C, Sales of Subdi-
vided Land Outside of Iowa; 557A, Time-Share Act; and
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commission rules published under agency number [193E]—
Chapters 1 to 6 7, lowa Administrative Code.

1.4(4) The architectural examining board is a seven-
member board appointed by the governor and confirmed by
the senate. It is composed of five registered architects and
two public members. The board administers Iowa Code
chapter 118 544A, Registered Architects, and board rules
published under agency number [193B]—Chapters 1 to 6 9,
Iowa Administrative Code.

1.4(5) The landscape architectural examining board is a
seven-member board appointed by the governor and con-
firmed by the senate. Itis composed of five registered land-
scape architects and two public members. The board admin-
isters Iowa Code chapter 318A 544B, Landscape Architects,
and board rules published under agency number [193D]—
Chapters 1 to § 7, Iowa Administrative Code.

1.4(6) The real estate appraiser examining board is a
seven-member board appointed by the governor and con-
firmed by the senate. It is composed of five certified real es-
tate appraisers and two public members. The board adminis-
ters Iowa Code chapter 13178 543D, Real Estate Appraisals
and Appraisers, and board rules published under agency
number {193F]—Chapters 1 to 30 11, lowa Administrative
Code.

ITEM 2. Adopt the following new chapter:

CHAPTER 4
PROOF OF LEGAL PRESENCE

193—4.1(546) Purpose. This chapter outlines a uniform
process for applicants and licensees of all boards in the divi-
sion to establish proof of legal presence pursuant to the Per-
sonal Responsibility and Work Opportunity Reconciliation
Act of 1996 (8 U.S.C. 1621).

193—4.2(546) Applicability.

4.2(1) After July 1, 1999, applicants and licensees who
are U.S. citizens or permanent resident aliens shall produce
evidence of their lawful presence in the United States as a
condition of initial licensure or license renewal. Submission
of evidence to the division will be required once. Acceptable
evidence (List A) is outlined in subrule 4.3(1).

4.2(2) After July 1, 1999, applicants and licensees resid-
ing in the United States, other than those described in subrule
4.2(1) above, shall provide evidence of lawful presence in
the United States at the time of initial licensure and with ev-
ery subsequent renewal. Acceptable evidence (List B) is
outlined in subrule 4.3(2).

4.2(3) Evidence shall not be required by foreign national
applicants or licensees who are not physically present in the
United States.

193—4.3(546) Acceptable evidence. The division shall ac-
cept as proof of lawful presence in the United States docu-
ments outlined in Lists A and B below. The division will not
routinely retain the evidence sent and will not return the evi-
dence once submitted. Documents may be retained in com-
puter “imaged” format. Legible copies will be accepted.
Original documents will not be required unless a question
arises concerning the documentation submitted.

4.3(1) List A—acceptable documents to establish U.S.
citizenship.

a. A copy of a birth certificate issued in or by a city,
county, state, or other governmental entity within the United
States or its outlying possessions.

b. U.S. Certificate of Birth Abroad (FS-545, DS-135) or
a Report of Birth Abroad of U.S. Citizen (FS-240).

A birth certificate or passport issued from:

Puerto Rico, on or after January 13, 1941.

Guam, on or after April 10, 1989.

U.S. Virgin Islands, on or after February 12, 1927.
Northern Mariana Islands after November 4, 1986.
American Samoa.

Swain’s Island.

District of Columbia.

A U.S. passport (expired or unexpired).

Certificate of Naturalization (N-550, N-57, N-578).
Certificate of Citizenship (N-560, N-561, N-645).
U.S. Citizen Identification Card (I-79, I-197).

. An individual Fee Register Receipt (Form G-711)
that shows that the person has filed an application for a New
Naturalization or Citizenship Paper (Form N-565).

i. Any other acceptable document which establishes a
U.S. place of birth or indicates U.S. citizenship.

4.3(2) List B—acceptable documents to establish alien
status.

a. An alien lawfully admitted for permanent residence
under the Immigration and Naturalization Act (INA). Evi-
dence includes:

1. INS Form I-551 (Alien Registration Receipt Card
commonly known as a “green card”); or

2. Unexpired Temporary [-551 stamp in foreign pass-
port or on INS Form 1-94.

b. An alien who is granted asylum under Section 208 of
the INA. Evidence includes:

1. INS Form 1-94 annotated with stamp showing grant
of asylum under Section 208 of the INA.

2. INS Form I-668B (Employment Authorization Card)
annotated “274a.12(a)(5).”

3. INS Form I-776 (Employment Authorization Docu-
ment) annotated “AS5.”

4. Grant Letter from the Asylum Office of INS.

5. Order of an immigration judge granting asylum.

c. Arefugee admitted to the United States under Section
207 of INA. Evidence includes:

1. INS Form I-94 annotated with stamp showing admis-
sion under Section 207 of the INA.

2. INS Form I-668B (Employment Authorization Card)
annotated “274a.12(a)(3).”

3. INS Form I-766 (Employment Authorization Docu-
ment) annotated “A3.”

4. INS Form I-571 (Refugee Travel Document).

d. Analien paroled into the United States for at least one
year under Section 212(d)(5) of the INA. Evidence includes
INS Form [-94 with stamp showing admission for at least
one year under Section 212(d)(5) of the INA.

e. An alien whose deportation is being withheld under
Section 243(h) of the INA (as in effect immediately prior to
September 30, 1996) or Section 241(b)(3) of such Act (as
amended by Section 305(a) of Division C of Public Law
104-2-8). Evidence includes:

1. INS Form 1-668 (Employment Authorization Card)
annotated “271a.12(a)(10).”

2. INS Form 1-766 (Employment Authorization Docu-
ment) annotated “A10.”

3. Order from an immigration judge showing deporta-
tion withheld under Section 243(h) of the INA as in effect
prior to April 1, 1997, or removal withheld under Section
241(b)(3) of the INA.

f. Analien who is granted conditional entry under Sec-
tion 203(a)(7) of the INA as in effect prior to April 1, 1980.
Evidence includes:

SR MO A NANAWN SO
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1. INS Form I-94 with stamp showing admission under
Section 203(a)(7) of the INA.

2. INS Form [-668 (Employment Authorization Card)
annotated “274a.12(a)(3).”

3. INS Form I-776 (Employment Authorization Docu-
ment) annotated “A3.”

Analien who is a Cuban or Haitian entrant (as defined
in Section 501(e) of the Refugee Education Assistance Act
of 1980). Evidence includes:

1. INS Form I-551 (Alien Registration Receipt Card,
commonly known as a “green card”) with the code CUS,
CU7, or CH6.

2. Unexpired temporary I-551 stamp in foreign passport
or on INS Form I-94 with code CU6 or CU7.

3. INSForm I-94 with stamp showing parole as “Cuban/
Haitian Entrant” under Section 212(d)(5) of the INA.

h. An alien paroled into the United States for less than
one year under Section 212(d)(5) of the INA. Evidence in-
cludes INS Form 1-94 showing this status.

i. Analien who has been declared a battered alien. Evi-
dence includes INS petition and supporting documentation.

j-  Any other documentation acceptable under the INA.

These rules are intended to implement Iowa Code chapter
546.

[Filed 2/4/99, effective 3/31/99]
[Published 2/24/99]

EDITOR’S NOTE: For replacement pages for IAC, see IAC
Supplement 2/24/99.

ARC 8706A

PROFESSIONAL LICENSURE
DIVISION[645]

BOARD OF BARBER EXAMINERS
Adopted and Filed

Pursuant to the authority of lowa Code sections 147.76
and 158.15, the Board of Barber Examiners hereby amends
Chapter 20, “Barber Examiners,” Iowa Administrative
Code.

This amendment provides direction in submitting an ap-
plication for examination and licensure in a time frame that
allows for ordering the newly imposed national examination
30 days prior to the examination date and for processing the
application within the Professional Licensure Division.

Notice of Intended Action was published in the November
18, 1998, Iowa Administrative Bulletin as ARC 8492A. A
public hearing was held on December 8, 1998, from 2 to
3 p.m. in the Fourth Floor Conference Room 1, Lucas State
Office Building, Des Moines, Iowa. No written or verbal
comments were received. These amendments are identical
to the ones published under Notice of Intended Action.

The Board has determined that the amendment will have
no impact on small business within the meaning of lowa
Code section 17A.31.

This amendment was adopted by the Board on January 26,
1999.

This amendment will become effective on March -31,
1999.

This amendment is intended to implement Iowa Code sec-
tions 147.76 and 158.15.

The following amendment is adopted.

Adopt new rule 645—20.12(158) as follows:

645—20.12(158) Application. All persons who practice
barbering in the state of Iowa are required to be licensed as
barbers. To be considered eligible for examination or licen-
sure, or both, an applicant shall meet the licensure require-
ments of lowa Code section 158.3 and submit feesand acom-
pleted application form prescribed by the board. Anapplica-
tion for examination must be filed with the board at least 45
days preceding the examination. Application forms may be
obtained from the barber school at which the student is en-
rolled, or by contacting the Board of Barber Examiners, De-
partment of Public Health, Fifth Floor, Lucas State Office
Building, Des Moines, lowa 50319-0075.

[Filed 2/3/99, effective 3/31/99]
{Published 2/24/99]

EDITOR’S NOTE: For replacement pages for IAC, see IAC
Supplement 2/24/99.
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PUBLIC SAFETY
DEPARTMENT[661]

Adopted and Filed

Pursuant to the authority of Iowa Code section 80A.15,
the Department of Public Safety hereby amends Chapter 2,
“Private Investigation and Private Security Businesses,”
Iowa Administrative Code.

Iowa Code chapter 80A authorizes the Department of
Public Safety to license private investigation and security
businesses operating in the state. The Iowa General Assem-
bly modified that authority in significant ways in 1998. 1998
lIowa Acts, chapter 1149 [Senate File 2374], added bail en-
forcement agents to the persons covered by lowa Code chap-
ter 80A and the rules of the Department of Public Safety
which implement that chapter. 1998 Iowa Acts, chapter
1131 [Senate File 2331], exempted transportation of prison-
ers under contract with a county sheriff, the lowa Depart-
ment of Corrections, a similar agency from another state, ora
federal agency from the provisions of lIowa Code chapter
80A and the corresponding rules of the Department. Most of
the amendments proposed here address modifications to the
rules required by these two legislative changes, although
some additional administrative issues are also addressed.
The following is a more detailed explanation of these pro-
posed amendments:

Item 1 changes the title of Chapter 2 of the rules to include
bail enforcement agents.

Item 2 updates directions to contact the Department for in-
formation, inquiries, or applications for private investigator,
private security, or bail enforcement licensing.

Item 3 amends the definitions of “moral turpitude,”
“peace officer,” and “proof of financial responsibility” and
adds new definitions for “bail enforcement agent,” “bail en-
forcement business,” “chief law enforcement officer,” “con-
viction resulting from domestic abuse,” and “defendant.”
The definition of “peace officer” is amended to clarify that
only peace officers with authority to act as such in Iowa are
covered by these rules. The definition of “proof of financial
responsibility” is amended by adding “bail enforcement
business” to the definition and recognizing the different lev-
els of proof required for different businesses.
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Item 4 clarifies that a person exempt from the provisions
of these rules based on working for an employer solely on the
affairs of that employer must only be working for that single
employer and it includes language to exempt persons en-
gaged in transport of prisoners from application of these
rules.

Item 5 adds references to bail enforcement businesses to
existing provisions regarding licensing requirements for pri-
vate investigative and security businesses. Similar language
is contained in several other items. Item 5 also adds lan-
guage to the subrule regarding proof of financial responsibil -
ity which authorizes the Commissioner of Public Safety to
accept alternate forms of proof of financial responsibility
and clarifies language requiring that each licensed business
have at least one licensee who has successfully passed the
written examination required for the business.

Item 6 contains language clarifying that licensees must
have valid proof of financial responsibility and must reestab-
lish valid proof of financial responsibility within 60 days of
the expiration of previous proof.

Item 9 eliminates a requirement that licenses be returned
to the Department upon expiration.

Item 12 provides that no metal badges will be approved
for bail enforcement agents. This is parallel to an existing
provision for private investigative and private security busi-
nesses.

Notice of Intended Action was published in the Iowa Ad-
ministrative Bulletin on July 15, 1998, as ARC 8140A. A
public hearing on these proposed amendments was held on
August 10, 1998. No comments regarding the proposed
amendments were received at the public hearing or other-
wise. These amendments were simultaneously Adopted and
Filed Emergency as ARC 8141A.

One change from the Notice of Intended Action appears in
subrule 2.4(2) in Item 5. Reference to a separate temporary
identification card for employees of licensees was inadver-
tently retained and is now removed. A temporary identifica-
tion card is now part of the form (# PD2) used to apply for an
identification card. References to the name of this form have
also been corrected.

These amendments are intended to implement Iowa Code
chapter 80A.

These amendments will become effective on April 1,
1999, at which time the Adopted and Filed Emergency
amendments are hereby rescinded.

The following amendments are adopted.

ITEM 1. Amend 661—Chapter 2, title, as follows:

CHAPTER 2
BAIL ENFORCEMENT, PRIVATE INVESTIGATION
AND PRIVATE SECURITY BUSINESSES

ITEM 2. Amend rule 661—2.1(80A) as follows:

661—2.1(80A) Licensing. The administrative services di-
vision shall administer the bail enforcement, private inves-
tigation and private security statute. Any questions, com-
ments, information, requests for information, or application
for a license or an identification card shall be directed to the
Department of Public Safety, Admais@;aﬁ#e—Sew&ees—D&w-
ston Field Services Bureau,
t—y— Wallace State Office Building, Third Floor, Des Moines,
Iowa 50319-0045, or, with the exception of applications, by
electronic mail via the Internet to piinfo@dps.state.ia.us.

ITEM 3. Amend rule 661—2.2(80A) as follows:
Amend the following definitions:
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“Moral turpitude” is an act of baseness, vileness, or de-
pravity or conduct which is contrary to justice, honesty, or
good morals. The following is a nonexclusive list of exam-
ples of moral turpitude:

1. Any act or pattern of conduct involving dishonesty,
fraud, or deception;

2. Any act or pattern of conduct of harassment or stalk-
ing;

3. Any act of sexual misconduct;

4. Any offense with a specific criminal intent;

5. Domestic abuse assault or other assault conviction re-
sulting from domestic abuse.

“Peace officer” means such persons as may be so desig-
nated by law and who have the lawful authority and power to
so act in the state of Iowa.

“Proof of financial responsibility” means proof of the
ability of a licensee to respond in damages for liability on ac-
count of accidents or wrongdoings occurring subsequent to
the effective date of the proof, arising out of ownership and
operation of a bail enforcement business, private security
business or a private investigative business in amounts as
follows:

1. With respect to agencies holding only a bail enforce-
ment, private investigative or private security agency license
and having five or fewer permanent and temporary em-
ployees, the amount of $5,000.

2. With respect to agencies holding beth-a-private-inves-

igati more than a single agency li-
cense and having five or fewer permanent and temporary
employees, the amount of $10,000.

3. With respect to agencies holding only a bail enforce-
ment, private investigative or private security agency license
and having more than S and fewer than 30 permanent and
temporary employees, the amount of $20,000.

4. With respect to agencies holding both-a-private-inves-

more than a single agency li-
cense and having more than 5 and fewer than 30 permanent
and temporary employees, the amount of $30,000.

5. With respect to agencies holding only a bail enforce-
ment, private investigative or private security agency license
and having mere-than 30 or more permanent and temporary
employees, the amount of $50,000.

6. With respect to agencies holding

igati more than a single agency li-
cense and having mere-than 30 or more permanent and tem-
porary employees, the amount of $100,000.

Adopt the following new definitions in alphabetical or-
der:

“Assault conviction resulting from domestic abuse”
means a conviction at any level that has, as an element, the
use or attempted use of physical force, or the threatened use
of a deadly weapon, committed by a current or former
spouse, parent or guardian of the victim, by a person with
whom the victim shares a child in common, by a person who
is cohabiting with or has cohabited with the victim as a
spouse, parent or guardian, or by a person similarly situated
to a spouse, parent, or guardlan of the victim.

“Bail enforcement agent” means a person engaged in the
bail enforcement business, including licensees and persons
engaged in the bail enforcement business whose principal
place of business is in a state other than Iowa.

“Bail enforcement business” means the business of taking
or attempting to take into custody the principal on a bail bond
issued or a deposit filed in relation to a criminal proceeding
to ensure the presence of the defendant at trial, but does not
include such actions that are undertaken by a peace officer or
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law enforcement officer in the course of the officer’s official
duties.

“Chief law enforcement officer” means the county sheriff,
or the sheriff’s designee, in the county where the defendant is
located, or the chief of police, or the chief’s designee, when
the defendant is located within the city limits of a city or
town which has a police force.

“Defendant” means the principal on a bail bond issued or
deposit filed in relation to a criminal proceeding in order to
ensure the presence of the defendant at trial.

ITEM 4. Amend rule 661—2.3(80A) as follows:

Amend subrule 2.3(3) as follows:

2.3(3) A person employed full- or part-time exclusively
by one employer in connection with the affairs of the em-
ployer.

Adopt new subrule 2.3(15) as follows:

2.3(15) A person engaged in the business of transporting
prisoners under a contract with the Jowa department of
corrections or a county sheriff, a similaragency from another
state, or the federal government.

ITEM 5. Amend rule 661—2.4(80A) as follows:

Amend the introductory paragraph as follows:
661—2.4(80A) Licenses. Each person whoengages in, who
performs any service as, or who in any way represents or
holds outas engaging in, a bail enforcement business, private
investigative business or private security business or activity
in this state shall be licensed prior to such activity. Each busi-
ness requires a separate license. For a license to be valid, the
business shall have at least one current valid licensee who is
a director, officer, partner or person who is actively involved
in the business in lowa. Failure to maintain a valid license
shall be grounds for revocation of the license.

Amend subrule 2.4(1) as follows:

2.4(1) Application for licenses—generally. Anyone who
wishes to be considered for a bail enforcement, private inves-
tigative or private security license or ID card should contact
the administrative-services-division field services bureau as
indicated in rule 661—2.1(80A) and request application in-
formation.

Amend subrule 2.4(2) as follows:

2.4(2) Forms. An applicant for a license or ID card shall
execute forms provided by the department. These forms
must be submitted to the commissioner and will not be proc-
essed by the commissioner unless complete. The forms used
in the administration of this chapter are as follows:

a. “Application for Licensee Bail Enforcement Agency
License, Private Investigative Agency License and/or Pri-
vate Security Agency License” Form #PD1

b, « S57 . ;

> “Identification Card Applica-
tion For: Private Investigator/Private Security Guard/Bail
Enforcement Agent” Form #PD2
“Application for License Renewal” Form #PD3

d. “Fingerprint Card” Form #FD-258

e. “Reference Form” Form #PD5

f.  “Surety Bond” Form #PD6

g. “Corporate Information” Form #PD7

h. “Identification Card” Form #PD8

Amend subrule 2.4(3) as follows:

2.4(3) Application requirements. An applicant for a li-
cense as a bail enforcement agency, private investigative
agency or private security agency must submit the following
to complete the application process:

a. A completed Application for Bail Enforcement
Agency License, Private Investigative Agency License and/

o
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or Private Security Agency License (Form #PD1) for each
individual.

With respect to an applicant who is a corporation, Form
#PD1 must be completed by the president of the corporation
and by each officer or director who is actively involved in the
licensed business in Iowa.

With respect to an applicant who is a partnership or asso-
ciation, Form #PD1 must be completed by each partner or as-
sociation member.

b. Two completed Fingerprint Cards (Form #FD-258)
for each individual identified in this subrule, paragraph “a.”

c. A completed Surety Bond Form (Form #PD6) issued
by a surety company authorized to do business in this state.

d. [If the applicant is a corporation, a completed Corpo-
rate Information Form (Form #PD7).

e. Two color photographs 1”7 wide x 134~ 1” high of the
head and shoulders of each individual identified in this sub-
rule, paragraph “a,” taken not more than one year prior to ap-
plication.

f. A fee of $100 for each agency license requested plus
$10 for each identification card requested pursuant to this
subrule.

g. Proof of financial responsibility.

Amend subrule 2.4(5) by adding the following new para-

raph:
& d. Such other proof of assets that the commissioner may
agree to accept.

Amend subrule 2.4(7) as follows:

2.4(7) Mandatory examinee_s. Eaehd;;ee&e&eﬁﬁeer;—p&ﬁ-

ef—lewa—shau-take-me—emnna&en— Each ltcensed busmess
shall have at least one licensee who has taken and success-
fully completed the written examination and who has met all
other licensing requirements.

Amend subrule 2.4(9) as follows:

2.4(9) Reexaminations. An applicant who fails to pass
the examination or who fails to appear for the examination
shall not be permitted to take any subsequent examination
unless the applicant has duly filed a request for reexamina-
tion.

A written request for reexamination should be addressed
to the department at the following address: Department of
Public Safety, Administrative Field Services Division Bu-
reau, Third-Floor; Wallace State Office Building, Third
Floor, Des Moines, lowa 50319-0045.

ITEM 6. Amend rule 661—2.5(80A) as follows:
Amend subrule 2.5(9) as follows:
2.5(9) Not have a history of mental illness or instability:

Amend subrule 2.5(10) as follows:

2.5(10) Comply with the bonding requirements in the
amount and for the purpose delineated in the lowa Code-,
and

Adopt the following new subrule:

2.5(11) Comply with the proof of financial responsibility
requirements in the amount and for the purpose delineated in
the lowa Code and administrative rules. Licensees will have
no more than 60 days to comply with these requirements fol-
lowing any specified expiration dates.

ITEM 7. Amend rule 661—2.6(80A) as follows:
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661—2.6(80A) ID cards. Each prospective ID cardholder
must satisfy the qualifications required by rule 2.5(80A) and
complete the appropriate forms.

An applicant for an ID card as an employee of a bail en-
forcement business, private investigative agency or private
security agency must submit the following:

1. A completed jeat i

i s Identification
Card Application For: Private Investigator/Private Security
Guard/Bail Enforcement Agent, Form #PD2;

2. Two1” x 1” color photographs of the head and shoul-
ders of the applicant;

3. A fee of $10 for each ID card; and

4. Two Fingerprint Cards, Form #FD-258.

For purposes of this rule, an employee is an agent or em-
ployee who is engaged in the activities of the business which
render it subject to the regulation of lowa Code chapter 80A.

EXAMPLE: A person engaged strictly in clerical functions
shall not be considered an employee under this definition.

ITEM 8. Amend rule 661—2.7(80A) as follows:

661—2.7(80A) License fee. A fee of $100 must accompany
each application for a bail enforcement, private investigative
or private security license. Upon approval of the application,
the money shall be applied to the license fee, but if disap-
proved, the entire amount deposited shall be refunded to the
applicant.

ITEM 9. Amend rule 661—2.8(80A) as follows:

661—2.8(80A) Display of license. Immediately upon re-
ceipt of the license issued by the department, the licensee
named therein shall cause such license to be posted and at all
times displayed in a conspicuous place in the licensee’s prin-
cipal place of business within the state, so that all persons vis-
iting such place may readily see it. If there is more than one
place of business, then there shall be a copy of the original li-
cense issued by the department posted in every such place of
business which is located in lowa, and in a county contiguous
to the state of lowa. The licensee shall notify the commis-
sioner of each location where a copy of the license is posted.
If the licensee has no office in the state of Iowa, the licensee
shall post the license at the principal place of business and
notify the commissioner of the address where such license is
posted. Such license shall atall reasonable times be subjectto
inspection by the commissioner. It shall be unlawful for any
person holding such license to post such license or to permit
such license to be posted upon premises other than those au-
thorized therein. Every license, and each copy thereof, shall
be surrendered to the department within seven days after its

i written notice to the holder that
such license has been revoked. Failure to comply with any of
the provisions of this rule is sufficient cause for the revoca-
tion of the license.

ITEM 10. Amend rule 661—2.10(80A) as follows:

661—2.10(80A) License renewal. Each applicant for a li-
cense renewal must execute Form #PD3 provided by the de-
partment. This form must be submitted to the commissioner
not less than 30 days prior to expiration of the applicant’s cur-
rent license and is not required to be processed unless com-
plete. In order to be complete, the applicant must satisfy the
bail enforcement, private investigation and private security
rules 661—2.4(80A), 661—2.5(80A), and 661—2.7(80A),
and for license renewals after July 1, 1999, 661—2.22(80A).
The reference date for any deadline enumerated in these rules
will be determined by the postmark on the piece of mail.
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In no event will a renewal license be granted if the ap-
plication for renewal is received more than 30 days after the
expiration date of the existing license.

Upon the passage of 30 days subsequent to the expiration
date, the license will become invalid, and if the former li-
censee wishes to continue the bail enforcement, private in-
vestigative or private security business, the former licensee
must reapply as if the former licensee were making an initial
application.

Upon satisfying all the pertinent rules, the applicant’s li-
cense remains valid until the applicant receives a renewal li-
cense or a notification that the license will not be renewed.

ITEM 11. Amend subrule 2.11(1) as follows:

2.11(1) Temporary ID cards. The Application-fora-Pri-

Identification Card Application For: Private Investigator/
Private Security Guard/Bail Enforcement Agent, Form
#PD2, shall contain a temporary identification card that shall
be valid for 14 calendar days from the date of issuance. This
temporary identification card shall be issued to new em-
ployees of a licensee so that the requirement that employees
have in their possession a valid identification card may be
met while the application for a permanent identification card
is being processed.

ITEM 12. Amend rule 661—2.12(80A), introductory
paragraph, as follows:
661—2.12(80A) Badges, uniforms, insignia and equip-
ment. No badges, uniforms, or insignia will be approved for
private investigative or bail enforcement agents. No holder
of alicense or ID card while performing the duties of a private
security guard shall wear any uniform, or wear, display, or
likewise use any badge, insignia, device, shield, or the like,
without the prior written approval of such by the commis-
sioner.

ITEM 13. Amend rule 661—2.17(80A), introductory
paragraph, as follows:
661—2.17(80A) Licensee’s duty regarding employees.
The licensee shall be held responsible for ascertaining that all
the licensee’s employees meet the requirements of the bail
enforcement, private investigation and private security stat-
ute and rules.

[Filed 2/5/99, effective 4/1/99]
[Published 2/24/99]

EDITOR’S NOTE: For replacement pages for IAC, see IAC
Supplement 2/24/99.

ARC 8718A

PUBLIC SAFETY
DEPARTMENT[661]

Adopted and Filed

Pursuant to the authority of lowa Code section 321J.2, the
Department of Public Safety hereby amends Chapter 7, “De-
vices and Methods to Test Body Fluids for Alcohol or Drug
Content,” Iowa Administrative Code.

Iowa Code section 321J.2 requires the Department to
adopt “nationally accepted standards for determining detect-
able levels of controlled substances in the division of crimi-
nal investigation’s initial laboratory screening test for con-
trolled substances.” The standards being adopted herein in-
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clude those for five controlled substances which were estab-
lished by the Substance Abuse and Health Services Adminis-
tration of the U.S. Department of Health and Human Ser-
vices for testing of urine samples in federal workplace drug
testing programs. The adoption of these standards was pro-
posed in a Notice of Intended Action published in the Jowa
Administrative Bulletin on July 15, 1998, as ARC 8174A.
The standards were also adopted through emergency rule-
making procedures; this adoption through regular adminis-
trative rule-making procedures will remove the emergency
designation from the subrule containing the standards. The
language contained herein is identical to ARC 8175A, which
was Adopted and Filed Emergency in the July 15, 1998,
Iowa Administrative Bulletin; however, the Notice of In-
tended Action contained an additional proposed subrule,
7.9(2), regarding the detection of controlled substances other
than those which will be governed by federal standards. This
additional subrule is not being adopted. While the statutory
language contained in Iowa Code section 321].2 clearly au-
thorizes the Department to adopt minimum detectable levels
of illicit controlled substances for which there is a “national-
ly accepted standard,” it does not address substances for
which no such standards are available.

A public hearing was held on August 10, 1998. Com-
ments critical of the proposed rule were received from two
persons at the public hearing, and both also submitted writ-
ten comments. One commenter especially objected to sub-
rule 7.9(2) which is not being adopted herein, on the grounds
that the wording of that subrule was too vague. The other
commenter objected to the per se character of the standards
being established in the proposed rule, arguing that the mere
presence of a small amount of the drugs covered by the stan-
dards, especially marijuana, does not necessarily imply that
one’s driving capabilities would be impaired and also that
small, but detectable, amounts of these drugs may persist in
the body long after actual use. Withoutaddressing the validi-
ty of these comments, it should be noted that the Depart-
ment’s statutory mandate is clear and that these comments
directly relate to the wording of the statute.

This rule is intended to implement Iowa Code chapter
321J.
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This rule will become effective May 1, 1999, at which
time the Adopted and Filed Emergency rule is hereby re-
scinded.

Amend 661—Chapter 7 by adopting the following new
rule:

661—7.9(321J) Detection of drugs other than alcohol.

7.9(1) Adoption of federal standards. Initial test require-
ments adopted by the federal Substance Abuse and Health
Services Administration in “Mandatory Guidelines for Fed-
eral Workplace Drug Testing Programs,” 59 FR 29908, as
amended in “Revisions to the Mandatory Guidelines,” 62 FR
51118, are hereby adopted as standards for determining de-
tectable levels of controlled substances in the division of
criminal investigation criminalistics laboratory initial
screening for controlled substances detected by the presence
of the following: marijuana metabolites, cocaine metabo-
lites, opiate metabolites, phencyclidine, and amphetamines.
The following table shows the minimum levels of these sub-
stances which will result in a finding that a controlled sub-
stance is present at a detectable level:

Substance Minimum Level (ng/ml)
Marijuana metabolites 50
Cocaine metabolites 300
Opiate metabolites 2000
Phencyclidine 25
Amphetamines 1000

NOTE: “ng/m!l” means “nanograms per milliliter.”

7.9(2) Reserved.
This rule is intended to implement Iowa Code section
3213.2.

[Filed 2/5/99, effective 5/1/99]
[Published 2/24/99]

EDITOR’S NOTE: For replacement pages for IAC, see IAC
Supplement 2/24/99.
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UNIFORM RULES
ON AGENCY PROCEDURE

The Uniform Rules on Agency Procedure have been amended by the
Iowa Attorney General’s office to comply with 1998 lowa Acts, chapter
1202, effective July 1, 1999. The amendments were drafted by Elizabeth
Osenbaugh, Julie Pottorff, Pam Griebel, Lucy Hardy, Dan Hart, and Libby
Nelson and approved for publication by Governor Thomas J. Vilsack’s Ad-
ministrative Rules Coordinator, Brian Gentry.

CHAPTER X
DECLARATORY ORDERS

Agency No.—X.1(17A) Petition for declaratory order.
Any person may file a petition with the (designate agency) for
adeclaratory order as to the applicability to specified circum-
stances of a statute, rule, or order within the primary jurisdic-
tion of the (designate agency), at (designate office). A peti-
tion is deemed filed when it 1s received by that office. The
(designate agency) shall provide the petitioner with a file-
stamped copy of the petition if the petitioner provides the
agency an extra copy for this purpose. The petition must be
typewritten or legibly handwritten in ink and must substan-
tially conform to the following form:
(AGENCY NAME)

Petition by (Name of
Petitioner) for a Declaratory
Order on (Cite provisions of
law involved).

PETITION FOR
DECLARATORY ORDER

The petition must provide the following information:

1. A clear and concise statement of all relevant facts on
which the order is requested.

2. A citation and the relevant language of the specific
statutes, rules, policies, decisions, or orders, whose applica-
bility is questioned, and any other relevant law.

3. The questions petitioner wants answered, stated
clearly and concisely.

4. The answers to the questions desired by the petitioner
and a summary of the reasons urged by the petitioner in sup-
port of those answers.

5. The reasons for requesting the declaratory order and
disclosure of the petitioner’s interest in the outcome.

6. A statement indicating whether the petitioner is cur-
rently a party to another proceeding involving the questions
at issue and whether, to the petitioner’s knowledge, those
questions have been decided by, are pending determination
by, or are under investigation by, any governmental entity.

7. The names and addresses of other persons, or a de-
scription of any class of persons, known by petitioner to be
affected by, or interested in, the questions presented in the
petition.

8. Any request by petitioner for a meeting provided for
by X.7(17A).

The petition must be dated and signed by the petitioner or
the petitioner’s representative. It must also include the
name, mailing address, and telephone number of the peti-
tioner and petitioner’s representative and a statement indi-
cating the person to whom communications concerning the
petition should be directed.

(An agency may wish to describe here a simplified alter-
native petition form that would be more appropriate for some
members of its clientele in light of their particular circum-
stances.)
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Agency No.—X.2(17A) Notice of petition. Within

days (15 or less) after receipt of a petition for a declaratory
order, the (designate agency) shall give notice of the petition
to all persons not served by the petitioner pursuant to
X.6(17A) to whom notice is required by any provisionof law.
The (designate agency) may also give notice to any other per-
sons.

Agency No.—X.3(17A) Intervention.

X.3(1) Persons who qualify under any applicable provi-
sion of law as an intervenor and who file a petition for inter-
vention within days of the filing of a petition for de-
claratory order (after time for notice under X.2(17A) and be-
fore 30-day time for agency action under X.8(17A)) shall be
allowed to intervene in a proceeding for a declaratory order.

X.3(2) Any person who filesa petition for intervention at
any time prior to the issuance of an order may be allowed to
intervene in a proceeding for a declaratory order at the dis-
cretion of (designate agency).

X.3(3) A petition for intervention shall be filed at (desig-
nate office). Such a petition is deemed filed when it is re-
ceived by that office. The (designate agency) will provide
the petitioner with a file-stamped copy of the petition for in-
tervention if the petitioner provides an extra copy for this
purpose. A petition for intervention must be typewritten or
legibly handwritten in ink and must substantially conform to
the following form:

(AGENCY NAME)

Petition by (Name of
Original Petitioner) for a
Declaratory Order on (Cite
provisions of law cited in
original petition).

PETITION FOR
INTERVENTION

The petition for intervention must provide the following in-
formation:

1. Facts supporting the intervenor’s standing and quali-
fications for intervention.

2. The answers urged by the intervenor to the question or
questions presented and a summary of the reasons urged in
support of those answers.

3. Reasons for requesting intervention and disclosure of
the intervenor’s interest in the outcome.

4. A statement indicating whether the intervenor is cur-
rently a party to any proceeding involving the questions at
issue and whether, to the intervenor’s knowledge, those
questions have been decided by, are pending determination
by, or are under investigation by, any governmental entity.

5. The names and addresses of any additional persons,
or adescription of any additional class of persons, known by
the intervenor to be affected by, or interested in, the ques-
tions presented.

6. Whether the intervenor consents to be bound by the
determination of the matters presented in the declaratory or-
der proceeding.

The petition must be dated and signed by the intervenor or
the intervenor’s representative. It must also include the
name, mailing address, and telephone number of the interve-
nor and intervenor’s representative, and a statement indicat-
ing the person to whom communications should be directed.

(An agency may wish to describe here a simplified alter-
native petition for intervention form that would be more ap-
propriate for some members of its clientele in light of their
particular circumstances.)
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Agency No.—X.4(17A) Briefs. The petitioner or any inter-
venor may file a brief in support of the position urged. The
(designate agency) may request a brief from the petitioner,
any intervenor, or any other person concerning the questions
raised.

Agency No.—X.5(17A) Inquiries. Inquiries concerning
the status of a declaratory order proceeding may be made to
(designate official by full title and address).

Agency No.—X.6(17A) Service and filing of petitions and
other papers.

X.6(1) When service required. Except where otherwise
provided by law, every petition for declaratory order, peti-
tion for intervention, brief, or other paper filed in a proceed-
ing for a declaratory order shall be served upon each of the
parties of record to the proceeding, and on all other persons
identified in the petition for declaratory order or petition for
intervention as affected by or interested in the questions pre-
sented, simultaneously with their filing. The party filing a
document is responsible for service on all parties and other
affected or interested persons.

X.6(2) Filing—when required. All petitions for declara-
tory orders, petitions for intervention, briefs, or other papers
in a proceeding for a declaratory order shall be filed with
(specify office and address). All petitions, briefs, or other
papers that are required to be served upon a party shall be
filed simultaneously with the (agency name).

X.6(3) Method of service, time of filing, and proof of
mailing. Method of service, time of filing, and proof of mail-
ing shall be as provided by (uniform rule on contested cases
X.12(17A)).

Agency No.—X.7(17A) Consideration. Upon request by
petitioner, the (designate agency) must schedule a brief and
informal meeting between the original petitioner, all interve-
nors, and the (designate agency), a member of the (designate
agency), ora member of the staff of the (designate agency), to
discuss the questions raised. The (designate agency) may so-
licit comments from any person on the questions raised.
Also, comments on the questions raised may be submitted to
the (designate agency) by any person.

(The agency may specify any provisions of Iowa Code
sections 17A.10 through 17A.18 on contested case proceed-
ings to apply to proceedings for declaratory orders.)

Agency No.—X.8(17A) Action on petition.

X.8(1) Within the time allowed by 1998 Iowa Acts, chap-
ter 1202, section 13(5), after receipt of a petition for a declar-
atory order, the (designate agency head) or designee shall
take action on the petition as required by 1998 Iowa Acts,
chapter 1202, section 13(5).

X.8(2) The date of issuance of an order or of a refusal to
issue an order is as defined in (contested case uniform rule
X.2(17A)).

Agency No.—X.9(17A) Refusal to issue order.

X.9(1) The (designate agency) shall not issue a declarato-
ry order where prohibited by 1998 Iowa Acts, chapter 1202,
section 13(1), and may refuse to issue a declaratory order on
some or all questions raised for the following reasons:

1. The petition does not substantially comply with the
required form.

2. The petition does not contain facts sufficient to dem-
onstrate that the petitioner will be aggrieved or adversely af-
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fected by the failure of the (designate agency) to issue an or-
der.

3. The (designate agency) does not have jurisdiction
over the questions presented in the petition.

4. The questions presented by the petition are also pre-
sented in a current rule making, contested case, or other
agency or judicial proceeding, that may definitively resolve
them.

5. The questions presented by the petition would more
properly be resolved in a different type of proceeding or by
another body with jurisdiction over the matter.

6. The facts or questions presented in the petition are un-
clear, overbroad, insufficient, or otherwise inappropriate as a
basis upon which to issue an order.

7. There is no need to issue an order because the ques-
tions raised in the petition have been settled due to a change
in circumstances.

8. The petition is not based upon facts calculated to aid
in the planning of future conduct but is, instead, based solely
upon prior conduct in an effort to establish the effect of that
conduct or to challenge an agency decision already made.

9. The petition requests a declaratory order that would
necessarily determine the legal rights, duties, or responsibili-
ties of other persons who have not joined in the petition, in-
tervened separately, or filed a similar petition and whose
position on the questions presented may fairly be presumed
to be adverse to that of petitioner.

10. The petitioner requests the (designate agency) to de-
termine whether a statute is unconstitutional on its face.

(Where the agency’s experience enables it to define in ad-
vance other specific reasons for refusing to issue a declarato-
ry ruling, it should include them here.)

X.9(2) Arefusal toissue adeclaratory order must indicate
the specific grounds for the refusal and constitutes final
agency action on the petition.

X.9(3) Refusal to issue a declaratory order pursuant to
this provision does not preclude the filing of a new petition
that seeks to eliminate the grounds for the refusal to issue an
order.

Agency No.—X.10(17A) Contents of declaratory order
—effective date. In addition to the order itself, a declaratory
order must contain the date of its issuance, the name of peti-
tionerand all intervenors, the specificstatutes, rules, policies,
decisions, or orders involved, the particular facts upon which
it is based, and the reasons for its conclusion.

A declaratory order is effective on the date of issuance.

Agency No.—X.11(17A) Copies of orders. A copy of all
orders issued in response to a petition for a declaratory order
shall be mailed promptly to the original petitioner and all in-
tervenors.

Agency No.—X.12(17A) Effect of a declaratory order. A
declaratory order has the same status and binding effect as a
final orderissued in a contested case proceeding. Itisbinding
on the (designate agency), the petitioner, and any intervenors
(who consent to be bound) and is applicable only in circum-
stances where the relevant facts and the law involved are in-
distinguishable from those on which the order was based. As
toall other persons, a declaratory ruling serves only as prece-
dent and is not binding on the (designate agency). The is-
suance of a declaratory order constitutes final agency action
on the petition.
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CHAPTER X
AGENCY PROCEDURE FOR RULE MAKING

Agency No.—X.1(17A) Applicability. Exceptto the extent
otherwise expressly provided by statute, all rules adopted by
the agency are subject to the provisions of lowa Code chapter
17A, the Iowa administrative procedure Act, and the provi-
sions of this chapter.

Agency No.—X.2(17A) Advice on possible rules before
notice of proposed rule adoption. In addition to seeking in-
formation by other methods, the agency may, before publica-
tion of a Notice of Intended Action under Iowa Code section
17A.4(1)“a,” solicit comments from the public on a subject
matter of possible rule making by the agency by causing no-
tice to be published in the Iowa Administrative Bulletin of the
subject matter and indicating where, when, and how persons
may comment.

Agency No.—X.3(17A) Public rule-making docket.

X.3(1) Docket maintained. The agency shall maintain a
current public rule-making docket.

X.3(2) Anticipated rule making. The rule-making docket
shall list each anticipated rule-making proceeding. A rule-
making proceeding is deemed “anticipated” from the time a
draft of proposed rules is distributed for internal discussion
within the agency. For each anticipated rule-making pro-
ceeding the docket shall contain a listing of the precise sub-
ject matter which may be submitted for consideration by the
(commission, board, council, director) for subsequent pro-
posal under the provisions of lowa Code section
17A.4(1)“a,” the name and address of agency personnel with
whom persons may communicate with respect to the matter,
and an indication of the present status within the agency of
that possible rule. The agency may also include in the docket
other subjects upon which public comment is desired.

X.3(3) Pending rule-making proceedings. The rule-
making docket shall list each pending rule-making proceed-
ing. A rule-making proceeding is pending from the time it is
commenced, by publication in the Iowa Administrative Bul-
letin of a Notice of Intended Action pursuant to Iowa Code
section 17A.4(1)“a,” to the time it is terminated, by publica-
tion of a Notice of Termination in the Iowa Administrative
Bulletin or the rule becoming effective. For each rule-
making proceeding, the docket shall indicate:

a. The subject matter of the proposed rule;

b. A citation to all published notices relating to the pro-
ceeding;

c.  Where written submissions on the proposed rule may
be inspected;

d. The time during which written submissions may be

made; .
e. The names of persons who have made written re-
quests for an opportunity to make oral presentations on the
proposed rule, where those requests may be inspected, and
where and when oral presentations may be made;

f.  Whether a written request for the issuance of a regula-
tory analysis, or a concise statement of reasons, has been
filed, whether such an analysis or statement or a fiscal impact
statement has been issued, and where any such written re-
quest, analysis, or statement may be inspected;

g. The current status of the proposed rule and any
agency determinations with respect thereto;

h. Any known timetable for agency decisions or other
action in the proceeding;

i. The date of the rule’s adoption;

j. The date of the rule’s filing, indexing, and publica-
tion;
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k. The date on which the rule will become effective; and
1. Where the rule-making record may be inspected.

Agency No.—X.4(17A) Notice of proposed rule making.

X.4(1) Contents. At least 35 days before the adoption of a
rule the agency shall cause Notice of Intended Action to be
published in the lowa Administrative Bulletin. The Notice
of Intended Action shall include:

a. A brief explanation of the purpose of the proposed
rule;

b. The specific legal authority for the proposed rule;

c. Exceptto the extent impracticable, the text of the pro-
posed rule;

d. Where, when, and how persons may present their
views on the proposed rule; and

e. Where, when, and how persons may demand an oral
proceeding on the proposed rule if the notice does not al-
ready provide for one.

Where inclusion of the complete text of a proposed rule in
the Notice of Intended Action is impracticable, the agency
shall include in the notice a statement fully describing the
specific subject matter of the omitted portion of the text of
the proposed rule, the specific issues to be addressed by that
omitted text of the proposed rule, and the range of possible
choices being considered by the agency for the resolution of
each of those issues.

X.4(2) Incorporation by reference. A proposed rule may
incorporate other materials by reference only if it complies
with all of the requirements applicable to the incorporation
by reference of other materials in an adopted rule that are
contained in subrule X.12(2) of this chapter.

X.4(3) Copies of notices. Persons desiring to receive
copies of future Notices of Intended Action by subscription
must file with the agency a written request indicating the
name and address to which such notices should be sent.
Within seven days after submission of a Notice of Intended
Action to the administrative rules coordinator for-publica-
tion in the Iowa Administrative Bulletin, the agency shall
mail or electronically transmit a copy of that notice to sub-
scribers who have filed a written request for either mailing or
electronic transmittal with the agency for Notices of In-
tended Action. The written request shall be accompanied by
payment of the subscription price which may cover the full
cost of the subscription service, including its administrative
overhead and the cost of copying and mailing the Notices of
Intended Action for a period of (specify time period).

Agency No.—X.5(17A) Public participation.

X.5(1) Written comments. For at least 20 days after pub-
lication of the Notice of Intended Action, persons may sub-
mit argument, data, and views, in writing, on the proposed
rule. Such written submissions should identify the proposed
rule to which they relate and should be submitted to (identify
office and address) or the person designated in the Notice of
Intended Action.

X.5(2) Oral proceedings. The agency may, at any time,
schedule an oral proceeding on a proposed rule. The agency
shall schedule an oral proceeding on a proposed rule if, with-
in 20 days after the published Notice of Intended Action, a
written request for an opportunity to make oral presentations
is submitted to the agency by the administrative rules review
committee, a governmental subdivision, an agency, an asso-
ciation having not less than 25 members, or at least 25 per-
sons. That request must also contain the following addition-
al information:
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1. A request by one or more individual persons must be
signed by each of them and include the address and tele-
phone number of each of them.

2. Arequest by an association must be signed by an offi-
cer or designee of the association and must contain a state-
ment that the association has at least 25 members and the ad-
dress and telephone number of the person signing that re-
quest.

3. A request by an agency or governmental subdivision
must be signed by an official having authority to act on be-
half of the entity and must contain the address and telephone
number of the person signing that request.

X.5(3) Conduct of oral proceedings.

a. Applicability. This subrule applies only to those oral
rule-making proceedings in which an opportunity to make
oral presentations is authorized or required by Iowa Code
section 17A.4(1)“b” as amended by 1998 Iowa Acts, chapter
1202, section 8, or this chapter.

b. Scheduling and notice. An oral proceeding on a pro-
posed rule may be held in one or more locations and shall not
be held earlier than 20 days after notice of its location and
time is published in the lowa Administrative Bulletin. That
notice shall also identify the proposed rule by ARC number
and citation to the lowa Administrative Bulletin.

c. Presiding officer. The agency, a member of the
agency, or another person designated by the agency who will
be familiar with the substance of the proposed rule, shall pre-
side at the oral proceeding on a proposed rule. If the agency
does not preside, the presiding officer shall prepare a memo-
randum for consideration by the agency summarizing the
contents of the presentations made at the oral proceeding un-
less the agency determines that such a memorandum is un-
necessary because the agency will personally listen to or read
the entire transcript of the oral proceeding.

d. Conduct of proceeding. At an oral proceeding on a
proposed rule, persons may make oral statements and make
documentary and physical submissions, which may include
data, views, comments or arguments concerning the pro-
posed rule. Persons wishing to make oral presentations at
such a proceeding are encouraged to notify the agency at
least one business day prior to the proceeding and indicate
the general subject of their presentations. At the proceeding,
those who participate shall indicate their names and address-
es, identify any persons or organizations they may represent,
and provide any other information relating to their participa-
tion deemed appropriate by the presiding officer. Oral pro-
ceedings shall be open to the public and shall be recorded by
stenographic or electronic means.

(1) Atthe beginning of the oral proceeding, the presiding
officer shall give a brief synopsis of the proposed rule, a
statement of the statutory authority for the proposed rule, and
the reasons for the agency decision to propose the rule. The
presiding officer may place time limitations on individual
oral presentations when necessary to ensure the orderly and
expeditious conduct of the oral proceeding. To encourage
joint oral presentations and to avoid repetition, additional
time may be provided for persons whose presentations repre-
sent the views of other individuals as well as their own
views.

(2) Persons making oral presentations are encouraged to
avoid restating matters which have already been submitted
in writing.

(3) To facilitate the exchange of information, the presid-
ing officer may, where time permits, open the floor to ques-
tions or general discussion.
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(4) The presiding officer shall have the authority to take
any reasonable action necessary for the orderly conduct of
the meeting.

(5) Physical and documentary submissions presented by
participants in the oral proceeding shall be submitted to the
presiding officer. Such submissions become the property of
the agency.

(6) The oral proceeding may be continued by the presid-
ing officer to a later time without notice other than by an-
nouncement at the hearing.

(7) Participants in an oral proceeding shall not be re-
quired to take an oath or to submit to cross-examination.
However, the presiding officer in an oral proceeding may
question participants and permit the questioning of partici-
pants by other participants about any matter relating to that
rule-making proceeding, including any prior written submis-
sions made by those participants in that proceeding; but no
participant shall be required to answer any question.

(8) The presiding officer in an oral proceeding may per-
mit rebuttal statements and request the filing of written state-
ments subsequent to the adjournment of the oral presenta-
tions.

X.5(4) Additional information. In addition to receiving
written comments and oral presentations on a proposed rule
according to the provisions of this rule, the agency may ob-
tain information concerning a proposed rule through any
other lawful means deemed appropriate under the circum-
stances.

X.5(5) Accessibility. The agency shall schedule oral pro-
ceedings in rooms accessible to and functional for persons
with physical disabilities. Persons who have special require-
ments should contact (designate office and telephone num-
ber) in advance to arrange access or other needed services.

Agency No.—X.6(17A) Regulatory analysis.

X.6(1) Definition of small business. A “small business”
is defined in 1998 lowa Acts, chapter 1202, section 10(7).

X.6(2) Mailing list. Small businesses or organizations ot
small businesses may be registered on the agency’s small
business impact list by making a written application ad-
dressed to (designate office). The application for registra-
tion shall state:

a. The name of the small business or organization of
small businesses;

b. Its address;

c. The name of a person authorized to transact business
for the applicant;

d. A description of the applicant’s business or organiza-
tion. An organization representing 25 or more persons who
qualify as a small business shall indicate that fact.

e.  Whether the registrant desires copies of Notices of In-
tended Action at cost, or desires advance notice of the sub-
ject of all or some specific category of proposed rule making
affecting small business.

The agency may at any time request additional informa-
tion from the applicant to determine whether the applicant is
qualified as a small business or as an organization of 25 or
more small businesses. The agency may periodically send a
letter to each registered small business or organization of
small businesses asking whether that business or organiza-
tion wishes to remain on the registration list. The name of a
small business or organization of small businesses will be re-
moved from the list if a negative response is received, or it no
response is received within 30 days after the letter is sent.

X.6(3) Time of mailing. Within seven days after submis-
sion of a Notice of Intended Action to the administrative
rules coordinator for publication in the lowa Administrative
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Bulletin, the agency shall mail to all registered small busi-
nesses or organizations of small businesses, in accordance
with their request, either a copy of the Notice of Intended Ac-
tion or notice of the subject of that proposed rule making. In
the case of a rule that may have an impact on small business
adopted in reliance upon Iowa Code section 17A.4(2), the
agency shall mail notice of the adopted rule to registered
businesses or organizations prior to the time the adopted rule
is published in the Iowa Administrative Bulletin.

X.6(4) Qualified requesters for regulatory analysis—eco-
nomic impact. The agency shall issue a regulatory analysis
of a proposed rule that conforms to the requirements of 1998
Towa Acts, chapter 1202, section 10(2a) after a proper re-
quest from:

a. The administrative rules coordinator;

b. The administrative rules review committee.

X.6(5) Qualified requesters for regulatory analysis—
business impact. The agency shall issue a regulatory analy-
sis of a proposed rule that conforms to the requirements of
1998 Iowa Acts, chapter 1202, section 10(2b), after a proper
request from:

a. The administrative rules review committee;

b. The administrative rules coordinator;

¢. Atleast 25 or more persons who sign the request pro-
vided that each represents a different small business;

d. An organization representing at least 25 small busi-
nesses. That organization shall list the name, address and
telephone number of not less than 25 small businesses it rep-
resents.

X.6(6) Time period for analysis. Upon receipt of a timely
request for a regulatory analysis the agency shall adhere to
the time lines described in 1998 Iowa Acts, chapter 1202,
section 10(4).

X.6(7) Contents of request. A request for a regulatory
analysis is made when it is mailed or delivered to the agency.
The request shall be in writing and satisfy the requirements
of 1998 Iowa Acts, chapter 1202, section 10(1).

X.6(8) Contents of concise summary. The contents of the
concise summary shall conform to the requirements of 1998
Iowa Acts, chapter 1202, section 10(4,5).

X.6(9) Publication of a concise summary. The agency
shall make available, to the maximum extent feasible, copies
of the published summary in conformance with 1998 Jowa
Acts, chapter 1202, section 10(5).

X.6(10) Regulatory analysis contents—rules review
committee or rules coordinator. When a regulatory analysis
isissued in response to a written request from the administra-
tive rules review committee, or the administrative rules coor-
dinator, the regulatory analysis shall conform to the require-
ments of 1998 Iowa Acts, chapter 1202, section 10(2a), un-
less a written request expressly waives one or more of the
items listed in the section.

X.6(11) Regulatory analysis contents—substantial im-
pact on small business. When a regulatory analysis is issued
in response to a written request from the administrative rules
review committee, the administrative rules coordinator, at
least 25 persons signing that request who each qualify as a
small business or by an organization representing at least 25
small businesses, the regulatory analysis shall conform to the
requirements of 1998 Iowa Acts, chapter 1202, section
10(2b).

Agency No.—X.7(17A,25B) Fiscal impact statement.
X.7(1) A proposed rule that mandates additional com-
bined expenditures exceeding $100,000 by all affected polit-
ical subdivisions or agencies and entities which contract with
political subdivisions to provide services must be accompa-
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nied by a fiscal impact statement outlining the costs associat-
ed with the rule. A fiscal impact statement must satisfy the
requirements of Iowa Code section 25B.6.

X.7(2) If the agency determines at the time it adopts a rule
that the fiscal impact statement upon which the rule is based
contains errors, the agency shall, at the same time, issue a
corrected fiscal impact statement and publish the corrected
fiscal impact statement in the Iowa Administrative Bulletin.

Agency No.—X.8(17A) Time and manner of rule adop-
tion.

X.8(1) Time of adoption. The agency shall not adopt a
rule until the period for making written submissions and oral
presentations has expired. Within 180 days after the later of
the publication of the Notice of Intended Action, or the end
of oral proceedings thereon, the agency shall adopt a rule
pursuant to the rule-making proceeding or terminate the pro-
ceeding by publication of a notice to that effect in the Iowa
Administrative Bulletin.

X.8(2) Consideration of public comment. Before the
adoption of a rule, the agency shall consider fully all of the
written submissions and oral submissions received in that
rule-making proceeding or any memorandum summarizing
such oral submissions, and any regulatory analysis or fiscal
impact statement issued in that rule-making proceeding.

X.8(3) Reliance on agency expertise. Except as other-
wise provided by law, the agency may use its own experi-
ence, technical competence, specialized knowledge, and
judgment in the adoption of a rule.

Agency No.—X.9(17A) Variance between adopted rule
and published notice of proposed rule adoption.

X.9(1) The agency shall not adopt a rule that differs from
the rule proposed in the Notice of Intended Action on which
the rule is based unless:

a. The differences are within the scope of the subject
matter announced in the Notice of Intended Actionand are in
character with the issues raised in that notice; and

b. The differences are a logical outgrowth of the con-
tents of that Notice of Intended Action and the comments
submitted in response thereto; and

c. The Notice of Intended Action provided fair warning
that the outcome of that rule-making proceeding could be the
rule in question.

X.9(2) In determining whether the Notice of Intended
Action provided fair warning that the outcome of that rule-
making proceeding could be the rule in question, the agency
shall consider the following factors:

a. The extent to which persons who will be affected by
the rule should have understood that the rule-making pro-
ceeding on which it is based could affect their interests;

b. The extent to which the subject matter of the rule or
the issues determined by the rule are different from the sub-
ject matter or issues contained in the Notice of Intended Ac-
tion; and

c. The extent to which the effects of the rule differ from
the effects of the proposed rule contained in the Notice of In-
tended Action.

X.9(3) The agency shall commence a rule-making pro-
ceeding within 60 days of its receipt of a petition for rule
making seeking the amendment or repeal of a rule that differs
from the proposed rule contained in the Notice of Intended
Action upon which the rule is based, unless the agency finds
that the differences between the adopted rule and the pro-
posed rule are so insubstantial as to make such a rule-making
proceeding wholly unnecessary. A copy of any such finding
and the petition to which it responds shall be sent to petition-
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er, the administrative rules coordinator, and the administra-
tive rules review committee, within three days of its is-
suance.

X.9(4) Concurrent rule-making proceedings. Nothing in
this rule disturbs the discretion of the agency to initiate, con-
currently, several different rule-making proceedings on the
same subject with several different published Notices of In-
tended Action.

Agency No.—X.10(17A) Exemptions from public rule-
making procedures.

X.10(1) Omission of notice and comment. To the extent
the agency for good cause finds that public notice and partic-
ipation are unnecessary, impracticable, or contrary to the
public interest in the process of adopting a particular rule, the
agency may adopt that rule without publishing advance No-
tice of Intended Action in the lowa Administrative Bulletin
and without providing for written or oral public submissions
prior to its adoption. The agency shall incorporate the re-
quired finding and a brief statement of its supporting reasons
in each rule adopted in reliance upon this subrule.

X.10(2) Categories exempt. The following narrowly tai-
lored categories of rules are exempted from the usual public
notice and participation requirements because those require-
ments are unnecessary, impracticable, or contrary to the pub-
lic interest with respect to each and every member of the de-
fined class:

(List here narrowly drawn classes of rules where such an
exemption is justified and a brief statement of the reasons for
exempting each of them.)

X.10(3) Public proceedings on rules adopted without
them. The agency may, at any time, commence a standard
rule-making proceeding for the adoption of a rule that is
identical or similar to a rule it adopts in reliance upon subrule
X.10(1). Upon written petition by a governmental subdivi-
sion, the administrative rules review committee, an agency,
the administrative rules coordinator, an association having
not less than 25 members, or at least 25 persons, the agency
shall commence a standard rule-making proceeding for any
rule specified in the petition that was adopted in reliance
upon subrule X.10(1). Such a petition must be filed within
one year of the publication of the specified rule in the lowa
Administrative Bulletin as an adopted rule. The rule-making
proceeding on that rule must be commenced within 60 days
of the receipt of such a petition. After a standard rule-
making proceeding commenced pursuant to this subrule, the
agency may either readopt the rule it adopted without benefit
of all usual procedures on the basis of subrule X.10(1), or
may take any other lawful action, including the amendment
or repeal of the rule in question, with whatever further pro-
ceedings are appropriate.

Agency No.—X.11(17A) Concise statement of reasons.

X.11(1) General. When requested by a person, either
prior to the adoption of a rule or within 30 days after its pub-
lication in the Iowa Administrative Bulletin as an adopted
rule, the agency shall issue a concise statement of reasons for
the rule. Requests for such a statement must be in writing
and be delivered to (specify the office and address). The re-
quest should indicate whether the statement is sought for all
or only a specified part of the rule. Requests will be consid-
ered made on the date received.

X.11(2) Contents. The concise statement of reasons shall
contain:

a. The reasons for adopting the rule;

b. An indication of any change between the text of the
proposed rule contained in the published Notice of Intended
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Action and the text of the rule as finally adopted, with the
reasons for any such change;

¢. The principal reasons urged in the rule-making pro-
ceeding for and against the rule, and the agency’s reasons for
overruling the arguments made against the rule.

X.11(3) Time of issuance. After a proper request, the
agency shall issue a concise statement of reasons by the later
of the time the rule is adopted or 35 days after receipt of the
request.

Agency No.—X.12(17A) Contents, style, and form of
rule.

X.12(1) Contents. Each rule adopted by the agency shall
contain the text of the rule and, in addition:

a. The date the agency adopted the rule;

b. A brief explanation of the principal reasons for the
rule-making action if such reasons are required by 1998
lowa Acts, chapter 1202, section 8, or the agency in its dis-
cretion decides to include such reasons;

c. A reference to all rules repealed, amended, or sus-
pended by the rule;

d. Areference to the specific statutory or other authority
authorizing adoption of the rule;

e. Any findings required by any provision of law as a
prerequisite to adoption or effectiveness of the rule;

f. A brief explanation of the principal reasons for the
failure to provide for waivers to the rule if no waiver provi-
sion is included and a brief explanation of any waiver or spe-
cial exceptions provided in the rule if such reasons are re-
quired by 1998 Iowa Acts, chapter 1202, section 8, or the
agency in its discretion decides to include such reasons; and

g. The effective date of the rule.

X.12(2) Incorporation by reference. The agency may in-
corporate by reference in a proposed or adopted rule, and
without causing publication of the incorporated matter in
full, all or any part of a code, standard, rule, or other matter if
the agency finds that the incorporation of its text in the
agency proposed or adopted rule would be unduly cumber-
some, expensive, or otherwise inexpedient. The reference in
the agency proposed or adopted rule shall fully and precisely
identify the incorporated matter by location, title, citation,
date, and edition, if any; shall briefly indicate the precise
subject and the general contents of the incorporated matter;
and shall state that the proposed or adopted rule does not in-
clude any later amendments or editions of the incorporated
matter. The agency may incorporate such matter by refer-
ence in a proposed or adopted rule only if the agency makes
copies of it readily available to the public. The rule shall
state how and where copies of the incorporated matter may
be obtained at cost from this agency, and how and where cop-
ies may be obtained from the agency of the United States,
this state, another state, or the organization, association, or
persons, originally issuing that matter. The agency shall re-
tain permanently a copy of any materials incorporated by
reference in a rule of the agency.

If the agency adopts standards by reference to another
publication, it shall provide a copy of the publication con-
taining the standards to the administrative rules coordinator
for deposit in the state law library and may make the stan-
dards available electronically.

X.12(3) References to materials not published in full.
When the administrative code editor decides to omit the full
text of a proposed or adopted rule because publication of the
full text would be unduly cumbersome, expensive, or other-
wise inexpedient, the agency shall prepare and submit to the
administrative code editor for inclusion in the lowa Admin-
istrative Bulletin and Iowa Administrative Code a summary
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statement describing the specific subject matter of the
omitted material. This summary statement shall include the
title and a brief description sufficient to inform the public of
the specific nature and subject matter of the proposed or
adopted rules, and of significant issues involved in these
rules. The summary statement shall also describe how a
copy of the full text of the proposed or adopted rule, includ-
ing any unpublished matter and any matter incorporated by
reference, may be obtained from the agency. The agency
will provide a copy of that full text (at actual cost) upon re-
quest and shall make copies of the full text available for re-
view at the state law library and may make the standards
available electronically.

At the request of the administrative code editor, the
agency shall provide a proposed statement explaining why
publication of the full text would be unduly cumbersome, ex-
pensive, or otherwise inexpedient.

X.12(4) Style and form. In preparing its rules, the agency
shall follow the uniform numbering system, form, and style
prescribed by the administrative rules coordinator.

Agency No.—X.13(17A) Agency rule-making record.

X.13(1) Requirement. The agency shall maintain an offi-
cial rule-making record for each rule it proposes by publica-
tion in the lowa Administrative Bulletin of a Notice of In-
tended Action, or adopts. The rule-making record and mate-
rials incorporated by reference must be available for public
inspection.

X.13(2) Contents. The agency rule-making record shall
contain:

a. Copies of all publications in the Iowa Administrative
Bulletin with respect to the rule or the proceeding upon
which the rule is based and any file-stamped copies of
agency submissions to the administrative rules coordinator
concerning that rule or the proceeding upon which it is
based;

b. Copies of any portions of the agency’s public rule-
making docket containing entries relating to the rule or the
proceeding upon which the rule is based;

c. All written petitions, requests, and submissions re-
ceived by the agency, and all other written materials of a fac-
tual nature as distinguished from opinion that are relevant to
the merits of the rule and that were created or compiled by
the agency and considered by the (agency head), in connec-
tion with the formulation, proposal, or adoption of the rule or
the proceeding upon which the rule is based, except to the ex-
tent the agency is authorized by law to keep them confiden-
tial; provided, however, that when any such materials are de-
leted because they are authorized by law to be kept confiden-
tial, the agency shall identify in the record the particular ma-
terials deleted and state the reasons for that deletion;

d. Any official transcript of oral presentations made in
the proceeding upon which the rule is based or, if not tran-
scribed, the stenographic record or electronic recording of
those presentations, and any memorandum prepared by a
presiding officer summarizing the contents of those presen-
tations;

e. A copy of any regulatory analysis or fiscal impact
statement prepared for the proceeding upon which the rule is
based;

f. A copy of the rule and any concise statement of rea-
sons prepared for that rule;

g. All petitions for amendment or repeal or suspension
of the rule;

h. A copy of any objection to the issuance of that rule
without public notice and participation that was filed pur-
suant to Iowa Code section 17A.4(2) by the administrative
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rules review committee, the governor, or the attorney gener-
al;

i.  Acopy of any objection to the rule filed by the admin-
istrative rules review committee, the governor, or the attor-
ney general pursuant to Iowa Code section 17A.4(4), and
any agency response to that objection;

*j. A copy of any significant written criticism of the rule,
including a summary of any petitions for waiver of the rule;
and

k. A copy of any executive order concerning the rule.

X.13(3) Effect of record. Except as otherwise required by
a provision of law, the agency rule-making record required
by this rule need not constitute the exclusive basis for agency
action on that rule.

*X.13(4) Maintenance of record. The agency shall main-
tain the rule-making record for a period of not less than five
years from the later of the date the rule to which it pertains
became effective, the date of the Notice of Intended Action,
or the date of any written criticism as described in X.13(2)

“g,” “h,” “i,” or “j.”
(Alternatively, the agency can maintain the file indefinite-

ly.

)(*NOTE: Alternatively to X.13(2)“j” and the amendment

to X.13(4), an agency could keep a separate file of signifi-

cant written criticisms to rules and maintain those for five

years.)

Agency No.—X.14(17A) Filing of rules. The agency shall
file each rule it adopts in the office of the administrative rules
coordinator. The filing must be executed as soon after adop-
tion of the rule as is practicable. At the time of filing, each
rule must have attached to it any fiscal impact statement and
any concise statement of reasons that was issued with respect
to that rule. If a fiscal impact statement or statement of rea-
sons for that rule was not issued until a time subsequent to the
filing of that rule, the note or statement must be attached to
the filed rule within five working days after the note or state-
ment is issued. In filing a rule, the agency shall use the stan-
dard form prescribed by the administrative rules coordinator.

Agency No.—X.15(17A) Effectiveness of rules prior to
publication.

X.15(1) Grounds. The agency may make a rule effective
after its filing at any stated time prior to 35 days after its in-
dexing and publication in the lowa Administrative Bulletin
if it finds that a statute so provides, the rule confers a benefit
or removes a restriction on some segment of the public, or
that the effective date of the rule is necessary to avoid immi-
nent peril to the public health, safety, or welfare. The agency
shall incorporate the required finding and a brief statement
of its supporting reasons in each rule adopted in reliance
upon this subrule.

X.15(2) Special notice. When the agency makes a rule
effective prior to its indexing and publication in reliance
upon the provisions of Iowa Code section 17A.5(2)“b”(3),
the agency shall employ all reasonable efforts to make its
contents known to the persons who may be affected by that
rule prior to the rule’s indexing and publication. The term
“all reasonable efforts” requires the agency to employ the
most effective and prompt means of notice rationally calcu-
lated to inform potentially affected parties of the effective-
ness of the rule that is justified and practical under the cir-
cumstances considering the various alternatives available for
this purpose, the comparative costs to the agency of utilizing
each of those alternatives, and the harm suffered by affected
persons from any lack of notice concerning the contents of
the rule prior to its indexing and publication. The means that
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may be used for providing notice of such rules prior to their
indexing and publication include, but are not limited to, any
one or more of the following means: radio, newspaper, tele-
vision, signs, mail, telephone, personal notice or electronic
means.

A rule made effective prior to its indexing and publication
in reliance upon the provisions of Iowa Code section
17A.5(2)“b”(3) shall include in that rule a statement describ-
ing the reasonable efforts that will be used to comply with the
requirements of subrule X.15(2).

Agency No.—X.16(17A) General statements of policy.

X.16(1) Compilation, indexing, public inspection. The
agency shall maintain an official, current, and dated com-
pilation that is indexed by subject, containing all of its gener-
al statements of policy within the scope of Iowa Code section
17A.2(10)“a,” “c,” “f,” “g,” “h,” “k.” Each addition to,
change in, or deletion from the official compilation must also
be dated, indexed, and a record thereof kept. Except for
those portions containing rules governed by Iowa Code sec-
tion 17A.2(7)“f,” or otherwise authorized by law to be kept
confidential, the compilation must be made available for
public inspection and copying.

X.16(2) Enforcement of requirements. A general state-
ment of policy subject to the requirements of this subsection
shall not be relied on by the agency to the detriment of any
person who does not have actual, timely knowledge of the
contents of the statement until the requirements of subrule
X.16(1) are satisfied. This provision is inapplicable to the
extent necessary to avoid imminent peril to the public health,
safety, or welfare.
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Agency No.—X.17(17A) Review by agency of rules.

X.17(1) Any interested person, association, agency, or
political subdivision may submit a written request to the ad-
ministrative rules coordinator requesting the agency to con-
duct a formal review of a specified rule. Upon approval of
that request by the administrative rules coordinator, the
agency shall conduct a formal review of a specified rule to
determine whether a new rule should be adopted instead or
the rule should be amended or repealed. The agency may re-
fuse to conduct a review if it has conducted such a review of
the specified rule within five years prior to the filing of the
written request.

X.17(2) In conducting the formal review, the agency shall
prepare within a reasonable time a written report summariz-
ing its findings, its supporting reasons, and any proposed
course of action. The report must include a concise state-
ment of the agency’s findings regarding the rule’s effective-
ness in achieving its objectives, including a summary of any
available supporting data. The report shall also concisely de-
scribe significant written criticisms of the rule received dur-
ing the previous five years, including a summary of any peti-
tions for waiver of the rule received by the agency or granted
by the agency. The report shall describe alternative solutions
to resolve the criticisms of the rule, the reasons any were re-
jected, and any changes made in the rule in response to the
criticisms as well as the reasons for the changes. A copy of
the agency’s report shall be sent to the administrative rules
review committee and the administrative rules coordinator.
The report must also be available for public inspection.
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CHAPTER X
CONTESTED CASES

The Governor’s Task Force has developed this set of con-
tested case rules to serve as a model for state agencies. Al-
though the wide variety of statutory hearings may preclude
the adoption of all of these rules by every agency to coverev-
ery hearing, the goal of the Task Force is to develop rules
which can serve as a model for most agency hearings.

Each agency would designate the appropriate entity or
time period in lieu of the language marked by parentheses.
For example, wherever the word “agency” or phrase “board,
commission, director” appears in the draft rules, the agency
would need to carefully consider whether the rule should
designate a particular entity within the agency. In the rules
governing interagency appeals, the agency should generally
substitute the entity designated by statute as having final de-
cision-making authority in a contested case for the paren-
thetical phrase “board, commission, director.”

Agency No.—X.1(17A) Scope and applicability. This
chapter applies to contested case proceedings conducted by
the (agency name).

Agency No.—X.2(17A) Definitions. Except where other-
wise specifically defined by law:

“Contested case” means a proceeding defined by Iowa
Code section 17A.2(5) and includes any matter defined as a
no factual dispute contested case under 1998 lowa Acts,
chapter 1202, section 14.

“Issuance” means the date of mailing of a decision or or-
der or date of delivery if service is by other means unless
another date is specified in the order.

“Party” means each person or agency named or admitted
as a party or properly seeking and entitled as of right to be
admitted as a party. ,

“Presiding officer” means the (designate official).

“Proposed decision” means the presiding officer’s recom-
mended findings of fact, conclusions of law, decision, and
order in a contested case in which the (agency name) did not
preside.

Agency No.—X.3(17A) Time requirements.

X.3(1) Time shall be computed as provided in Iowa Code
subsection 4.1(34).

X.3(2) For good cause, the presiding officer may extend
or shorten the time to take any action, except as precluded by
statute or by (specify rule number). Except for good cause
stated in the record, before extending or shortening the time
to take any action, the presiding officer shall afford all par-
ties an opportunity to be heard or to file written arguments.

Agency No.—X.4(17A) Requests for contested case pro-
ceeding. Any person claiming an entitlement to a contested
case proceeding shall file a written request for such a pro-
ceeding within the time specified by the particular rules or
statutes governing the subject matter or, in the absence of
such law, the time specified in the agency action in question.

The request for a contested case proceeding should state
the name and address of the requester, identify the specific
agency action which is disputed, and where the requester is
represented by a lawyer identify the provisions of law or pre-
cedent requiring or authorizing the holding of a contested
case proceeding in the particular circumstances involved,
and include a short and plain statement of the issues of mate-
rial fact in dispute.

Agency No.—X.5(17A) Notice of hearing.
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X.5(1) Delivery. Delivery of the notice of hearing consti-
tutes the commencement of the contested case proceeding.
Delivery may be executed by:

a. Personal service as provided in the lowa Rules of Civ-
il Procedure; or

b. Certified mail, return receipt requested; or

c. First-class mail; or

d. Publication, as provided in the Iowa Rules of Civil
Procedure; or

e. (other options).

X.5(2) Contents. The notice of hearing shall contain the
following information:

a. A statement of the time, place, and nature of the hear-
Ing;

b. A statement of the legal authority and jurisdiction un-
der which the hearing is to be held;

c. A reference to the particular sections of the statutes
and rules involved;

d. Ashortand plain statement of the matters asserted. If
the agency or other party is unable to state the matters in de-
tail at the time the notice is served, the initial notice may be
limited to a statement of the issues involved. Thereafter,
upon application, a more definite and detailed statement
shall be furnished;

e. Identification of all parties including the name, ad-
dress and telephone number of the person who will act as ad-
vocate for the agency or the state and of parties’ counsel
where known;

f. Reference to the procedural rules governing conduct
of the contested case proceeding;

g. Reference to the procedural rules governing informal
settlement;

h. Identification of the presiding officer, if known. If not
known, a description of who will serve as presiding officer
(e.g., agency head, members of multimembered agency
head, administrative law judge from the department of in-
spections and appeals); and

i. Notification of the time period in which a party may
request, pursuant to 1998 lowa Acts, chapter 1202, section
15(1), and rule X.6(17A), that the presiding officer be an ad-
ministrative law judge.

Agency No.—X.6(17A) Presiding officer.

X.6(1) Any party who wishesto request that the presiding
officer assigned to render a proposed decision be an adminis-
trative law judge employed by the department of inspections
and appeals must file a written request within 20 days (or
such other time period the agency designates) after service of
a notice of hearing which identifies or describes the presid-
ing officer as the agency head or members of the agency.

X.6(2) The agency (or its designee) may deny the request
only upon a finding that one or more of the following apply:

a. Neither the agency nor any officer of the agency un-
der whose authority the contested case is to take place is a
named party to the proceeding or a real party in interest to
that proceeding.

b. There is a compelling need to expedite issuance of a
final decision in order to protect the public health, safety, or
welfare.

c. An administrative law judge with the qualifications
identified in subrule X.6(4) is unavailable to hear the case
within a reasonable time.

d. The case involves significant policy issues of first im-
pression that are inextricably intertwined with the factual is-
sues presented.
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e. The demeanor of the witnesses is likely to be disposi-
tive in resolving the disputed factual issues.

f. Funds are unavailable to pay the costs of an adminis-
trative law judge and an interagency appeal.

g. The request was not timely filed.

h. The request is not consistent with a specified statute.

i. (The agency may specify other good cause by rule.)

X.6(3) The agency (or its designee) shall issue a written
ruling specifying the grounds for its decision within 20 days
(or such other time period the agency designates) after a re-
quest for an administrative law judge is filed. If the ruling is
contingent upon the availability of an administrative law
judge with the qualifications identified in subrule X.6(4), the
parties shall be notified at least 10 days prior to hearing if a
qualified administrative law judge will not be available.

X.6(4) An administrative law judge assigned to act as
presiding officer in (agency specifies class of contested case)
shall have the following technical expertness unless waived
by the agency.

(Agency to list qualifications, such as specialized train-

ing, certifications, degrees or licenses reasonably re-

quired to provide the requisite technical expertness. A

different paragraph should be included for each class of

contested case in which technical expertness is re-
quired.)

X.6(5) Except as provided otherwise by another provi-
sion of law, all rulings by an administrative law judge acting
as presiding officer are subject to appeal to the agency. A
party must seek any available intra-agency appeal in order to
exhaust adequate administrative remedies.

X.6(6) Unless otherwise provided by law, agency heads
and members of multimembered agency heads, when re-
viewing a proposed decision upon intra-agency appeal, shall
have the powers of and shall comply with the provisions of
this chapter which apply to presiding officers.

Agency No.—X.7(17A) Waiver of procedures. Unless
otherwise precluded by law, the parties in a contested case
proceeding may waive any provision of this chapter. Howev-
er, the agency in its discretion may refuse to give effect to
such a waiver when it deems the waiver to be inconsistent
with the public interest.

Agency No.—X.8(17A) Telephone proceedings. The pre-
siding officer may resolve preliminary procedural motions
by telephone conference in which all parties have an opportu-
nity to participate. Other telephone proceedings may be held
with the consent of all parties. The presiding officer will de-
termine the location of the parties and witnesses for telephone
hearings. The convenience of the witnesses or parties, aswell
as the nature of the case, will be considered when location is
chosen.

Agency No.—X.9(17A) Disqualification.

X.9(1) A presiding officer or other person shall withdraw
from participation in the making of any proposed or final de-
cision in a contested case if that person:

a. Hasa personal bias or prejudice concerning a party or
a representative of a party;

b. Has personally investigated, prosecuted or advocated
in connection with that case, the specific controversy under-
lying that case, another pending factually related contested
case, or a pending factually related controversy that may cul-
minate in a contested case involving the same parties;

c. Is subject to the authority, direction or discretion of
any person who has personally investigated, prosecuted or
advocated in connection with that contested case, the specif-
ic controversy underlying that contested case, or a pending
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factually related contested case or controversy involving the
same parties;

d. Has acted as counsel to any person who is a private
party to that proceeding within the past two years;

e. Hasapersonal financial interest in the outcome of the
case or any other significant personal interest that could be
substantially affected by the outcome of the case;

f. Has a spouse or relative within the third degree of
relationship that: (1) is a party to the case, or an officer, di-
rector or trustee of a party; (2) is a lawyer in the case; (3) is
known to have an interest that could be substantially affected
by the outcome of the case; or (4) is likely to be a material
witness in the case; or

g. Has any other legally sufficient cause to withdraw
from participation in the decision making in that case.

X.9(2) The term “personally investigated” means taking
affirmative steps to interview witnesses directly or to obtain
documents or other information directly. The term “person-
ally investigated” does not include general direction and su-
pervision of assigned investigators, unsolicited receipt of in-
formation which is relayed to assigned investigators, review
of another person’s investigative work product in the course
of determining whether there is probable cause to initiate a
proceeding, or exposure to factual information while per-
forming other agency functions, including fact gathering for
purposes other than investigation of the matter which culmi-
nates in a contested case. Factual information relevant to the
merits of a contested case received by a person who later
serves as presiding officer in that case shall be disclosed if
required by Iowa Code section 17A.17(3) and subrules
X.9(3) and X.23(9).

X.9(3) In a situation where a presiding officer or other
person knows of information which might reasonably be
deemed to be a basis for disqualification and decides volun-
tary withdrawal is unnecessary, that person shall submit the
relevant information for the record by affidavit and shall pro-
vide for the record a statement of the reasons for the deter-
mination that withdrawal is unnecessary.

X.9(4) If a party asserts disqualification on any appropri-
ate ground, including those listed in subrule X.9(1), the party
shall file a motion supported by an affidavit pursuant to 1998
Iowa Acts, chapter 1202, section 19(7). The motion must be
filed as soon as practicable after the reason alleged in the mo-
tion becomes known to the party.

If, during the course of the hearing, a party first becomes
aware of evidence of bias or other grounds for disqualifica-
tion, the party may move for disqualification but must estab-
lish the grounds by the introduction of evidence into the re-
cord.

If the presiding officer determines that disqualification is
appropriate, the presiding officer or other person shall with-
draw. If the presiding officer determines that withdrawal is
not required, the presiding officer shall enter an order to that
effect. A party asserting disqualification may seek an inter-
locutory appeal under rule X.25(17A) and seek a stay under
rule X.29(17A).

Agency No.—X.10(17A) Consolidation—severance.
X.10(1) Consolidation. The presiding officer may con-
solidate any or all matters at issue in two or more contested
case proceedings where: (a) the matters at issue involve
common parties or common questions of fact or law; (b) con-
solidation would expedite and simplify consideration of the
issues involved; and (c) consolidation would not adversely
affect the rights of any of the parties to those proceedings.
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X.10(2) Severance. The presiding officer may, for good
cause shown, order any contested case proceedings or por-
tions thereof severed.

Agency No.—X.11(17A) Pleadings.

X.11(1) Pleadings may be required by rule, by the notice
of hearing, or by order of the presiding officer.

X.11(2) Petition.

a. Any petition required in a contested case proceeding
shall be filed within 20 days of delivery of the notice of hear-
ing or subsequent order of the presiding officer, unless other-
wise ordered.

b. A petition shall state in separately numbered para-
graphs the following:

(1) The persons or entities on whose behalf the petition is
filed;

(2) The particular provisions of statutes and rules in-
volved,

(3) Therelief demanded and the facts and law relied upon
for such relief; and

(4) The name, address and telephone number of the peti-
tioner and the petitioner’s attorney, if any.

X.11(3) Answer. An answer shall be filed within 20 days
of service of the petition unless otherwise ordered. A party
may move to dismiss or apply for a more definite and de-
tailed statement when appropriate.

An answer shall show on whose behalf it is filed and spe-
cifically admit, deny, or otherwise answer all material al-
legations of the pleading to which it responds. It shall state
any facts deemed to show an affirmative defense and contain
as many additional defenses as the pleader may claim.

An answer shall state the name, address and telephone
number of the person filing the answer, the person or entity
on whose behalf it is filed, and the attorney representing that
person, if any.

Any allegation in the petition not denied in the answer is
considered admitted. The presiding officer may refuse to
consider any defense not raised in the answer which could
have been raised on the basis of facts known when the an-
swer was filed if any party would be prejudiced.

X.11(4) Amendment. Any notice of hearing, petition, or
other charging document may be amended before a respon-
sive pleading has been filed. Amendments to pleadings after
aresponsive pleading has been filed and to an answer may be
allowed with the consent of the other parties or in the discre-
tion of the presiding officer who may impose terms or grant a
continuance.

Agency No.—X.12(17A) Service and filing of pleadings
and other papers.

X.12(1) When service required. Except where otherwise
provided by law, every pleading, motion, document, or other
paper filed in a contested case proceeding and every paper
relating to discovery in such a proceeding shall be served
upon each of the parties of record to the proceeding, includ-
ing the person designated as advocate or prosecutor for the
state or the agency, simultaneously with their filing. Except
for the original notice of hearing and an application for re-
hearing as provided in Iowa Code section 17A.16(2), the
party filing a document is responsible for service on all par-
ties.

X.12(2) Service—how made. Service upon a party repre-
sented by an attorney shall be made upon the attorney unless
otherwise ordered. Service is made by delivery or by mail-
ing a copy to the person’s last-known address. Service by
mail is complete upon mailing, except where otherwise spe-
cifically provided by statute, rule, or order.
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X.12(3) Filing—when required. After the notice of hear-
ing, all pleadings, motions, documents or other papers in a
contested case proceeding shall be filed with (specify office
and address). All pleadings, motions, documents or other
papers that are required to be served upon a party shall be
filed simultaneously with the (agency name).

X.12(4) Filing—when made. Except where otherwise
provided by law, a document is deemed filed at the time it is
delivered to the (designate office), delivered to an estab-
lished courier service for immediate delivery to that office,
or mailed by first-class mail or state interoffice mail to that
office, so long as there is proof of mailing.

X.12(5) Proof of mailing. Proof of mailing includes ei-
ther: alegible United States Postal Service postmark on the
envelope, a certificate of service, a notarized affidavit, or a
certification in substantially the following form:

I certify under penalty of perjury and pursuant to the

laws of Iowa that, on (date of mailing), I mailed copies

of (describe document) addressed to the (agency office
and address) and to the names and addresses of the par-
ties listed below by depositing the same in (a United

States post office mailbox with correct postage proper-

ly affixed or state interoffice mail).

(Date) (Signature)

Agency No.—X.13(17A) Discovery.

X.13(1) Discovery procedures applicable in civil actions
are applicable in contested cases. Unless lengthened or
shortened by these rules or by order of the presiding officer,
time periods for compliance with discovery shall be as pro-
vided in the Iowa Rules of Civil Procedure.

X.13(2) Any motion relatingtodiscovery shall allege that
the moving party has previously made a good-faith attempt
to resolve the discovery issues involved with the opposing
party. Motions in regard to discovery shall be ruled upon by
the presiding officer. Opposing parties shall be afforded the
opportunity to respond within ten days of the filing of the
motion unless the time is shortened as provided in subrule
X.12(1). The presiding officer may rule on the basis of the
written motion and any response, or may order argument on
the motion.

X.13(3) Evidence obtained in discovery may be used in
the contested case proceeding if that evidence would other-
wise be admissible in that proceeding.

Agency No.—X.14(17A) Subpoenas.

X.14(1) Issuance.

a. An agency subpoena shall be issued to a party on re-
quest. Such a request must be in writing. In the absence of
good cause for permitting later action, a request for a subpoe-
na must be received at least three days before the scheduled
hearing. The request shall include the name, address, and
telephone number of the requesting party.

b. Except to the extent otherwise provided by law, par-
ties are responsible for service of their own subpoenas and
payment of witness fees and mileage expenses.

X.14(2) Motion to quash or modify. The presiding officer
may quash or modify a subpoena for any lawful reason upon
motion in accordance with the Iowa Rules of Civil Proce-
dure. A motion to quash or modify a subpoena shall be set
for argument promptly.

Agency No.—X.15(17A) Motions.

X.15(1) No technical form for motions is required. How-
ever, prehearing motions must be in writing, state the
grounds for relief, and state the relief sought.

X.15(2) Any party may file a written response to a motion
within ten days after the motion is served, unless the time pe-



1672 FILED

UNIFORM RULES(cont’d)

riod is extended or shortened by rules of the agency or the
presiding officer. The presiding officer may consider a fail-
ure to respond within the required time period in rulingon a
motion.

X.15(3) The presiding officer may schedule oral argu-
ment on any motion.

X.15(4) Motions pertaining to the hearing, except mo-
tions for summary judgment, must be filed and served at
least ten days (or other time period designated by the agency)
prior to the date of hearing unless there is good cause for per-
mitting later action or the time for such action is lengthened
or shortened by rule of the agency or an order of the presid-
ing officer.

X.15(5) Motions for summary judgment. Motions for
summary judgment shall comply with the requirements of
Iowa Rule of Civil Procedure 237 and shall be subject to dis-
position according to the requirements of that rule to the ex-
tent such requirements are not inconsistent with the provi-
sions of this rule or any other provision of law governing the
procedure in contested cases.

Motions for summary judgment must be filed and served
at least (45 days) prior to the scheduled hearing date, or other
time period determined by the presiding officer. Any party
resisting the motion shall file and serve a resistance within
(15 days), unless otherwise ordered by the presiding officer,
from the date a copy of the motion was served. The time
fixed for hearing or nonoral submission shall be not less than
(20 days) after the filing of the motion, unless a shorter time
is ordered by the presiding officer. A summary judgment or-
der rendered on all issues in a contested case is subject to re-
hearing pursuant to X.28(17A) and appeal pursuant to
X.27(17A).

Agency No.—X.16(17A) Prehearing conference.

X.16(1) Any party may request a prehearing conference.
A written request for prehearing conference or an order for
prehearing conference on the presiding officer’s own motion
shall be filed not less than seven days (or other time period
designated by the agency) prior to the hearing date. A pre-
hearing conference shall be scheduled not less than three
business days (or other time period designated by the
agency) prior to the hearing date.

Written notice of the prehearing conference shall be given
by the (designate office) to all parties. For good cause the
presiding officer may permit variances from this rule.

X.16(2) Each party shall bring to the prehearing confer-
ence:

a. A final list of the witnesses who the party anticipates
will testify at hearing. Witnesses not listed may be excluded
from testifying unless there was good cause for the failure to
include their names; and

b. Afinal list of exhibits which the party anticipates will
be introduced at hearing. Exhibits other than rebuttal exhib-
its that are not listed may be excluded from admission into
evidence unless there was good cause for the failure to in-
clude them.

c. Witness or exhibit lists may be amended subsequent
to the prehearing conference within the time limits estab-
lished by the presiding officer at the prehearing conference.
Any such amendments must be served on all parties.

X.16(3) In addition to the requirements of subrule
X.16(2), the parties at a prehearing conference may:

a. Enter into stipulations of law or fact;

b. Enter into stipulations on the admissibility of exhib-
its;

c. Identify matters which the parties intend to request be
officially noticed;
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d. Enter into stipulations for waiver of any provision of
law; and

e. Consider any additional matters which will expedite
the hearing.

X.16(4) Prehearing conferences shall be conducted by
telephone unless otherwise ordered. Parties shall exchange
and receive witness and exhibit lists in advance of a tele-
phone prehearing conference.

Agency No.—X.17(17A) Continuances. Unless otherwise
provided, applications for continuances shall be made to the
presiding officer.

X.17(1) A written application for a continuance shall:

a. Be made at the earliest possible time and no less than
seven days (or other time period designated by the agency)
before the hearing except in case of unanticipated emergen-
cies;

b. State the specific reasons for the request; and

c. Besigned by the requesting party or the party’s repre-
sentative.

An oral application for a continuance may be made if the
presiding officer waives the requirement for a written mo-
tion. However, a party making such an oral application for a
continuance must confirm that request by written application
within five days after the oral request unless that requirement
iswaived by the presiding officer. No application for contin-
uance shall be made or granted without notice to all parties
except in an emergency where notice is not feasible. The
agency may waive notice of such requests for a particular
case or an entire class of cases.

X.17(2) In determining whether to grant a continuance,
the presiding officer may consider:

Prior continuances;

The interests of all parties;

The likelihood of informal settlement;

The existence of an emergency;

Any objection;

Any applicable time requirements;

. The existence of a conflict in the schedules of coun-
sel, parties, or witnesses;

h. The timeliness of the request; and

i.  Other relevant factors.

The presiding officer may require documentation of any
grounds for continuance.

Agency No.—X.18(17A) Withdrawals. A party requesting
a contested case proceeding may withdraw that request prior
to the hearing only in accordance with agency rules. Unless
otherwise provided, a withdrawal shall be with prejudice.

Agency No.—X.19(17A) Intervention.

X.19(1) Motion. A motion for leave to intervene in a con-
tested case proceeding shall state the grounds for the pro-
posed intervention, the position and interest of the proposed
intervenor, and the possible impact of intervention on the
proceeding. A proposed answer or petition in intervention
shall be attached to the motion. Any party may file a re-
sponse within 14 days of service of the motion to intervene
unless the time period is extended or shortened by the presid-
ing officer.

X.19(2) When filed. Motion for leave to intervene shall
be filed as early in the proceeding as possible to avoid ad-
verse impact on existing parties or the conduct of the pro-
ceeding. Unless otherwise ordered, a motion for leave to in-
tervene shall be filed before the prehearing conference, if
any, or at least 20 days before the date scheduled for hearing.
Any later motion must contain a statement of good cause for
the failure to file in a timely manner. Unless inequitable or
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unjust, an intervenor shall be bound by any agreement, ar-
rangement, or other matter previously raised in the case. Re-
quests by untimely intervenors for continuances which
would delay the proceeding will ordinarily be denied.

X.19(3) Grounds for intervention. The movant shall
demonstrate that: (a) intervention would not unduly prolong
the proceedings or otherwise prejudice the rights of existing
parties; (b) the movant is likely to be aggrieved or adversely
affected by a final order in the proceeding; and (c) the inter-
ests of the movant are not adequately represented by existing
parties.

X.19(4) Effect of intervention. If appropriate, the presid-
ing officer may order consolidation of the petitions and
briefs of different parties whose interests are aligned with
each other and limit the number of representatives allowed to
participate actively in the proceedings. A person granted
leave to intervene is a party to the proceeding. The order
granting intervention may restrict the issues that may be
raised by the intervenor or otherwise condition the interve-
nor’s participation in the proceeding.

Agency No.—X.20(17A) Hearing procedures.

X.20(1) The presiding officer presides at the hearing, and
may rule on motions, require briefs, issue a proposed deci-
sion, and issue such orders and rulings as will ensure the or-
derly conduct of the proceedings.

X.20(2) All objections shall be timely made and stated on
the record.

X.20(3) Parties have the right to participate or to be repre-
sented in all hearings or prehearing conferences related to
their case. Partnerships, corporations, or associations may
be represented by any member, officer, director, or duly au-
thorized agent. Any party may be represented by an attorney
or another person authorized by law.

X.20(4) Subject to terms and conditions prescribed by the
presiding officer, parties have the right to introduce evidence
on issues of material fact, cross-examine witnesses present at
the hearing as necessary for a full and true disclosure of the
facts, present evidence in rebuttal, and submit briefs and en-
gage in oral argument.

X.20(5) The presiding officer shall maintain the decorum
of the hearing and may refuse to admit or may expel anyone
whose conduct is disorderly.

X.20(6) Witnesses may be sequestered during the hear-
ing.

X.20(7) The presiding officer shall conduct the hearing in
the following manner:

a. The presiding officer shall give an opening statement
briefly describing the nature of the proceedings;

b. The parties shall be given an opportunity to present
opening statements;

c. Parties shall present their cases in the sequence deter-
mined by the presiding officer;

d. Each witness shall be sworn or affirmed by the presid-
ing officer or the court reporter, and be subject to examina-
tion and cross-examination. The presiding officer may limit
questioning in a manner consistent with law;

e. When all parties and witnesses have been heard, par-
ties may be given the opportunity to present final arguments.

Agency No.—X.21(17A) Evidence.

X.21(1) The presiding officer shall rule on admissibility
of evidence and may, where appropriate, take official notice
of facts in accordance with all applicable requirements of
law.

X.21(2) Stipulation of facts is encouraged. The presiding
officer may make a decision based on stipulated facts.
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X.21(3) Evidence in the proceeding shall be confined to
the issues as to which the parties received notice prior to the
hearing unless the parties waive their right to such notice or
the presiding officer determines that good cause justifies ex-
pansion of the issues. If the presiding officer decides to ad-
mit evidence on issues outside the scope of the notice over
the objection of a party who did not have actual notice of
those issues, that party, upon timely request, shall receive a
continuance sufficient to amend pleadings and to prepare on
the additional issue.

X.21(4) The party seeking admission of an exhibit must
provide opposing parties with an opportunity to examine the
exhibit prior to the ruling on its admissibility. Copies of doc-
uments should normally be provided to opposing parties.

All exhibits admitted into evidence shall be appropriately
marked and be made part of the record.

X.21(5) Any party may object to specific evidence or
may request limits on the scope of any examination or cross-
examination. Such an objection shall be accompanied by a
brief statement of the grounds upon which it is based. The
objection, the ruling on the objection, and the reasons for the
ruling shall be noted in the record. The presiding officer may
rule on the objection at the time it is made or may reserve a
ruling until the written decision.

X.21(6) Whenever evidence is ruled inadmissible, the
party offering that evidence may submit an offer of proof on
the record. The party making the offer of proof for excluded
oral testimony shall briefly summarize the testimony or, with
permission of the presiding officer, present the testimony. If
the excluded evidence consists of a document or exhibit, it
shall be marked as part of an offer of proof and inserted in the
record.

Agency No.—X.22(17A) Default.

X.22(1) If a party fails to appear or participate in a con-
tested case proceeding after proper service of notice, the pre-
siding officer may, if no adjournment is granted, enter a de-
fault decision or proceed with the hearing and render a deci-
sion in the absence of the party.

X.22(2) Where appropriate and not contrary to law, any
party may move for default against a party who has re-
quested the contested case proceeding and has failed to file a
required pleading or has failed to appear after proper service.

X.22(3) Default decisions or decisions rendered on the
merits after a party has failed to appear or participate in a
contested case proceeding become final agency action un-
less, within 15 days (or other period of time specified by stat-
ute or rule) after the date of notification or mailing of the de-
cision, a motion to vacate is filed and served on all parties or
an appeal of a decision on the merits is timely initiated within
the time provided by rule X.27(17A). A motion to vacate
must state all facts relied upon by the moving party which es-
tablish that good cause existed for that party’s failure to ap-
pear or participate at the contested case proceeding. Each
fact so stated must be substantiated by at least one sworn affi-
davit of a person with personal knowledge of each such fact,
which affidavit(s) must be attached to the motion.

X.22(4) The time for further appeal of a decision for
which a timely motion to vacate has been filed is stayed
pending a decision on the motion to vacate.

X.22(5) Properly substantiated and timely filed motions
to vacate shall be granted only for good cause shown. The
burden of proof as to good cause is on the moving party. Ad-
verse parties shall have ten days (or other time specified by
the agency) to respond to a motion to vacate. Adverse parties
shall be allowed to conduct discovery as to the issue of good
cause and to present evidence on the issue prior to a decision
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on the motion, if a request to do so is included in that party’s
response.

X.22(6) “Good cause” for purposes of this rule shall have
the same meaning as “good cause” for setting aside a default
judgment under Iowa Rule of Civil Procedure 236.

X.22(7) A decision denying a motion to vacate is subject
to further appeal within the time limit allowed for further ap-
peal of adecision on the merits in the contested case proceed-
ing. A decision granting a motion to vacate is subject to in-
terlocutory appeal by the adverse party pursuant to rule
X.25(17A).

X.22(8) If a motion to vacate is granted and no timely in-
terlocutory appeal has been taken, the presiding officer shall
issue another notice of hearing and the contested case shall
proceed accordingly. :

X.22(9) A default decision may award any relief consis-
tent with the request for relief made in the petition and em-
braced in its issues (but, unless the defaulting party has ap-
peared, it cannot exceed the relief demanded).

X.22(10) A default decision may provide either that the
default decision is to be stayed pending a timely motion to
vacate or that the default decision is to take effect immediate-
ly, subject to a request for stay under rule X.29(17A).

Agency No.—X.23(17A) Ex parte communication.

X.23(1) Prohibited communications. Unless required for
the disposition of ex parte matters specifically authorized by
statute, following issuance of the notice of hearing, there
shall be no communication, directly or indirectly, between
the presiding officer and any party or representative of any
party or any other person with a direct or indirect interest in
such case in connection with any issue of fact or law in the
case except upon notice and opportunity for all parties to par-
ticipate. This does not prohibit persons jointly assigned such
tasks from communicating with each other. Nothing in this
provision is intended to preclude the presiding officer from
communicating with members of the agency or seeking the
advice or help of persons other than those with a personal in-
terest in, or those engaged in personally investigating as de-
fined in subrule X.9(2), prosecuting, or advocating in, either
the case under consideration or a pending factually related
case involving the same parties as long as those persons do
not directly or indirectly communicate to the presiding offi-
cer any ex parte communications they have received of a
type that the presiding officer would be prohibited from re-
ceiving or that furnish, augment, diminish, or modify the evi-
dence in the record.

X.23(2) Prohibitions on ex parte communications com-
mence with the issuance of the notice of hearing in a con-
tested case and continue for as long as the case is pending.

X.23(3) Written, oral or other forms of communication
are “ex parte” if made without notice and opportunity for all
parties to participate.

X.23(4) To avoid prohibited ex parte communications,
notice must be given in a manner reasonably calculated to
give all parties a fair opportunity to participate. Notice of
written communications shall be provided in compliance
with rule X.12(17A) and may be supplemented by tele-
phone, facsimile, electronic mail or other means of notifica-
tion. Where permitted, oral communications may be initi-
ated through conference telephone call including all parties
or their representatives.

X.23(5) Persons who jointly act as presiding officer in a
pending contested case may communicate with each other
without notice or opportunity for parties to participate.

X.23(6) The executive director or other persons may be
present in deliberations or otherwise advise the presiding of-
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ficer without notice or opportunity for parties to participate
as long as they are not disqualified from participating in the
making of a proposed or final decision under any provision
of law and they comply with subrule X.23(1).

X.23(7) Communications with the presiding officer in-
volving uncontested scheduling or procedural matters do not
require notice or opportunity for parties to participate. Par-
ties should notify other parties prior to initiating such contact
with the presiding officer when feasible, and shall notify oth-
er parties when seeking to continue hearings or other dead-
lines pursuant to rule X.17(17A).

X.23(8) Disclosure of prohibited communications. A
presiding officer who receives a prohibited ex parte commu-
nication during the pendency of a contested case must initial-
ly determine if the effect of the communication is so prejudi-
cial that the presiding officer should be disqualified. If the
presiding officer determines that disqualification is war-
ranted, a copy of any prohibited written communication, all
written responses to the communication, a written summary
stating the substance of any prohibited oral or other commu-
nication not available in written form for disclosure, all re-
sponses made, and the identity of each person from whom
the presiding officer received a prohibited ex parte commu-
nication shall be submitted for inclusion in the record under
seal by protective order (or disclosed). If the presiding offi-
cer determines that disqualification is not warranted, such
documents shall be submitted for inclusion in the record and
served on all parties. Any party desiring to rebut the prohib-
ited communication must be allowed the opportunity to do
so upon written request filed within ten days after notice of
the communication.

X.23(9) Promptly after being assigned to serve as presid-
ing officer atany stage in a contested case proceeding, a pre-
siding officer shall disclose to all parties material factual in-
formation received through ex parte communication prior to
such assignment unless the factual information has already
been or shortly will be disclosed pursuant to Iowa Code sec-
tion 17A.13(2) or through discovery. Factual information
contained in an investigative report or similar document
need not be separately disclosed by the presiding officer as
long as such documents have been or will shortly be pro-
vided to the parties.

X.23(10) The presiding officer may render a proposed or
final decision imposing appropriate sanctions for violations
of this rule including default, a decision against the offend-
ing party, censure, or suspension or revocation of the privi-
lege to practice before the agency. Violation of ex parte com-
munication prohibitions by agency personnel shall be re-
ported to (agency to designate person to whom violations
should be reported) for possible sanctions including censure,
suspension, dismissal, or other disciplinary action.

Agency No.—X.24(17A) Recording costs. Upon request,
the (agency name) shall provide a copy of the whole or any
portion of the record at cost. The cost of preparing a copy of
the record or of transcribing the hearing record shall be paid
by the requesting party.

Parties who request that a hearing be recorded by certified
shorthand reporters rather than by electronic means shall
bear the cost of that recordation, unless otherwise provided
by law.

Agency No.—X.25(17A) Interlocutory appeals. Upon
written request of a party or on its own motion, the (board,
commission, director) may review an interlocutory order (of
the presiding officer). In determining whether to do so, the
(board, commission, director) shall weigh the extent to which
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its granting the interlocutory appeal would expedite final res-
olution of the case and the extent to which review of that in-
terlocutory order by the agency at the time it reviews the pro-
posed decision of the presiding officer would provide an ade-
quate remedy. Any request for interlocutory review must be
filed within 14 days (or other time period designated by the
agency) of issuance of the challenged order, but no later than
the time for compliance with the order or the date of hearing,
whichever is first.

Agency No.—X.26(17A) Final decision.

X.26(1) When (the agency) (or a quorum of the agency)
presides over the reception of evidence at the hearing, its de-
cision is a final decision.

X.26(2) When the (agency name) does not preside at the
reception of evidence, the presiding officer shall make a pro-
posed decision. The proposed decision becomes the final de-
cision of the agency without further proceedings unless there
is an appeal to, or review on motion of, the (agency name)
within the time provided in rule X.27(17A).

Agency No.—X.27(17A) Appeals and review.

X.27(1) Appeal by party. Any adversely affected party
may appeal a proposed decision to the (board, commission,
director) within 30 days (or other time period designated by
the agency) after issuance of the proposed decision.

X.27(2) Review. The (board, commission, director) may
initiate review of a proposed decision on its own motion at
any time within 30 days (or other time period designated by
the agency) following the issuance of such a decision.

X.27(3) Notice of appeal. An appeal of a proposed deci-
sion is initiated by filing a timely notice of appeal with the
(agency name). The notice of appeal must be signed by the
appealing party or a representative of that party and contain a
certificate of service. The notice shall specify:

a. The parties initiating the appeal;

b. The proposed decision or order appealed from;

c. The specific findings or conclusions to which excep-
tion is taken and any other exceptions to the decision or or-
der;

d. The relief sought;

e. The grounds for relief.

X.27(4) Requests to present additional evidence. A party
may request the taking of additional evidence only by estab-
lishing that the evidence is material, that good cause existed
for the failure to present the evidence at the hearing, and that
the party has not waived the right to present the evidence. A
written request to present additional evidence must be filed
with the notice of appeal or, by a nonappealing party, within
14 days (or other time period designated by the agency) of
service of the notice of appeal. The (board, commission, di-
rector) may remand a case to the presiding officer for further
hearing or may itself preside at the taking of additional evi-
dence.

X.27(5) Scheduling. The (agency name) shall issue a
schedule for consideration of the appeal.

X.27(6) Briefs and arguments. Unless otherwise ordered,
within 20 days (or other time period designated by the
agency) of the notice of appeal or order for review, each
appealing party may file exceptions and briefs. Within 20
days thereafter (or other time period designated by the
agency), any party may file a responsive brief. Briefs shall
cite any applicable legal authority and specify relevant por-
tions of the record in that proceeding. Written requests to
present oral argument shall be filed with the briefs.

The (board, commission, director) may resolve the appeal
on the briefs or provide an opportunity for oral argument.
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The (board, commission, director) may shorten or extend the
briefing period as appropriate.

Agency No.—X.28(17A) Applications for rehearing.

X.28(1) By whom filed. Any party to a contested case
prgceeding may file an application for rehearing from a final
order.

X.28(2) Content of application. The application for re-
hearing shall state on whose behalf it is filed, the specific
grounds for rehearing, and the relief sought. In addition, the
application shall state whether the applicant desires recon-
sideration of all or part of the agency decision on the existing
record and whether, on the basis of the grounds enumerated
in subrule X.27(4), the applicant requests an opportunity to
submit additional evidence.

X.28(3) Time of filing. The application shall be filed
with the (agency name) within 20 days after issuance of the
final decision.

X.28(4) Notice to other parties. A copy of the application
shail be timely mailed by the applicant o all parties of record
not joining therein. If the application does not contain a cer-
tificate of service, the (agency name) shall serve copies on all
parties.

X.28(5) Disposition. Any application for a rehearing
shall be deemed denied unless the agency grants the applica-
tion within 20 days after its filing.

Agency No.—X.29(17A) Stays of agency actions.

X.29(1) When available.

a. Any party to acontested case proceeding may petition
the (agency name) for a stay of an order issued in that pro-
ceeding or for other temporary remedies, pending review by
the agency. The petition shall be filed with the notice of ap-
peal and shall state the reasons justifying a stay or other tem-
porary remedy. The (board, commission, director) may rule
on the stay or authorize the presiding officer to do so.

b. Any party to acontested case proceeding may petition
the (agency name) for a stay or other temporary remedies
pending judicial review of all or part of that proceeding. The
petition shall state the reasons justifying a stay or other tem-
porary remedy.

X.29(2) When granted. In determining whether to grant a
stay, the presiding officer or (board, commission, director, as
appropriate) shall consider the factors listed in 1998 lowa
Acts, chapter 1202, section 23(5¢).

X.29(3) Vacation. A stay may be vacated by the issuing

authority upon application of the (agency name) or any other
party.
Agency No.—X.30(17A) No factual dispute contested
cases. If the parties agree that no dispute of material fact ex-
ists as to a matter that would be a contested case if such a dis-
pute of fact existed, the parties may present all relevant ad-
missible evidence either by stipulation or otherwise as agreed
by the parties, without necessity for the production of evi-
dence at an evidentiary hearing. If such agreement is
reached, a jointly submitted schedule detailing the method
and timetable for submission of the record, briefs and oral ar-
gument should be submitted to the presiding officer for ap-
proval as soon as practicable. If the parties cannot agree, any
party may file and serve a motion for summary judgment pur-
suant to the rules governing such motions.

Agency No.—X.31(17A) Emergency adjudicative pro-
ceedings.

X.31(1) Necessary emergency action. To the extent nec-
essary to prevent or avoid immediate danger to the public
health, safety, or welfare and, consistent with the Constitu-
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tion and other provisions of law, the agency may issue a writ-
ten order in compliance with Iowa Code section 17A.18 to
suspend a license in whole or in part, order the cessation of
any continuing activity, order affirmative action, or take oth-
er action within the jurisdiction of the agency by emergency
adjudicative order. Before issuing an emergency adjudica-
tive order the agency shall consider factors including, but not
limited to, the following:

a. Whether there has been a sufficient factual investiga-
tion to ensure that the agency is proceeding on the basis of
reliable information;

b. Whether the specific circumstances which pose im-
mediate danger to the public health, safety or welfare have
been identified and determined to be continuing;

¢.  Whether the person required to comply with the emer-
gency adjudicative order may continue to engage in other ac-
tivities without posing immediate danger to the public
health, safety or welfare;

d. Whether imposition of monitoring requirements or
other interim safeguards would be sufficient to protect the
public health, safety or welfare; and

e. Whether the specific action contemplated by the
agency is necessary to avoid the immediate danger.

X.31(2) Issuance of order.

a. An emergency adjudicative order shall contain find-
ings of fact, conclusions of law, and policy reasons to justify
the determination of an immediate danger in the agency’s de-
cision to take immediate action.

b. The written emergency adjudicative order shall be
immediately delivered to persons who are required to com-
ply with the order by utilizing one or more of the following
procedures:
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(1) Personal delivery;

(2) Certified mail, return receipt requested, to the last ad-
dress on file with the agency;

(3) Certified mail to the last address on file with the
agency;

(4) First-class mail to the last address on file with the
agency; or

(5) Fax. Fax may be used as the sole method of delivery
if the person required to comply with the order has filed a
written request that agency orders be sent by fax and has pro-
vided a fax number for that purpose.

c. To the degree practicable, the agency shall select the
procedure for providing written notice that best ensures
prompt, reliable delivery.

X.31(3) Oral notice. Unless the written emergency adju-
dicative order is provided by personal delivery on the same
day that the order issues, the agency shall make reasonable
immediate efforts to contact by telephone the persons who
are required to comply with the order.

X.31(4) Completion of proceedings. After the issuance
of an emergency adjudicative order, the agency shall proceed
as quickly as feasible to complete any proceedings that
would be required if the matter did not involve an immediate
danger.

Issuance of a written emergency adjudicative order shall
include notification of the date on which agency proceedings
are scheduled for completion. After issuance of an emergen-
cy adjudicative order, continuance of further agency pro-
ceedings to a later date will be granted only in compelling
circumstances upon application in writing.

ALL AGENCIES: Contact bcarr@legis.state.ia.us to receive the
Uniform Rules on Agency Procedure by E-mail.




IAB 2/24/99

AGENCY
Public Safety Department[661]

DELAY
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DELAY

Effective date of March 1, 1999, delayed
70 days by the Administrative Rules
Review Committee at its meeting held
February 8, 1999 [pursuant 0 §174.4(5)]
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IN THE NAME AND BY THE AUTHORITY OF THE STATE OF lowa
EXECUTIVE ORDER NUMBER TWO

WHEREAS, the residents of the State of lowa have historically enjoyed a high quality of life; and

WHEREAS, the State of lowa is rich in natural resources that have contributed greatly to the aesthetic
beauty, economic development, and social fabric of this state; and

WHEREAS, the state must invest in the development of value-added mechanisms that increase the
ability of persons engaged in agriculture throughout the state to compete more efficiently
in the world market; and

WHEREAS, economic and social trends have resonated throughout the country, and through this
state, limiting the number of opportunities afforded to lowans through the businesses and
institutions of this state; and

WHEREAS, limitations on the opportunities afforded to lowans limits their ability to develop and
grow; and

WHEREAS, the development of this state depends upon the expansion of opportunities afforded to
Iowans; and

WHEREAS, the people of the State of lowa must be considered to be the state’s most valuable
resource; furthermore, the ability of this state to attract and retain people will have a
direct impact on this state’s ability to develop and grow; and

WHEREAS, I, as Governor, deem it advisable to bring to bear the powers of this office to coordinate a
Strategic Planning Council to outline a plan for future development throughout the state.

NOW, THEREFORE, I, THOMAS J. VILSACK, Governor of [owa, do hereby order and proclaim that
there shall be an organized commitment to develop a strategic plan outlining our goal to maximize the
development of human and natural resources within the state, and this commitment shall be called THE
GOVERNOR'’S STRATEGIC PLANNING COUNCIL, to operate within the framework of objectives and
guidelines hereinafter set forth below:

ARTICLE1 PROGRAM MISSION AND OBJECTIVES

A. The mission of the GOVERNOR’S STRATEGIC PLANNING COUNCIL shall be to address
the economic and social trends that are limiting individual and economic development in the
state. This Council shall also be charged with anticipating future trends that will effect the
state over the next twenty (20) years.
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The goal of the Governor’s Council shall be to identify the way in which lowans would like
the state to look in the year 2020. The Council shall then be charged with the responsibility of
designing an effective strategic plan that will enable the state to achieve those stated goals.

A comprehensive and effective strategic plan can only be designed with the full participation
of private citizens and persons engaged in all levels of the local and state government.

ARTICLE II STRATEGIC PLANNING COUNCIL

A. The Strategic Planning Council is hereby created. The design for the Governor’s Strategic

Plan shall be the responsibility of the Strategic Planning Council. The Council shall be
composed of the following individuals:

1. Co-Chairperson, David Oman;

2. Co-Chairperson, Betty Brandsgard;

The co-chairpersons of this council may recommend, and the Governor may appoint, such
additional members, and include such other persons in deliberations, as deemed beneficial for the
furtherance of the Council’s objectives.

ARTICLE 1II PROGRAMMING, STAFFING, AND BUDGET

A. Program Coordinator

The Co-Chairpersons shall recommend, and the Governor shall appoint, a person to serve as
the Program Coordinator of the Strategic Planning Council. The Program Coordinator of the
Strategic Planning Council shall be an employee of the State of lowa, and who shall report
directly to the Strategic Planning Council on all matters pertaining to the council. The
Program Coordinator shall follow the directives of the Strategic Planning Council in the
preparation of information collection, problem analysis, program structure, funding proposals,
publication or other items as deemed necessary by the Strategic Planning Council. The
Program Coordinator shall be responsible for the efficient operation of the Strategic Planning
Subcommittee described below, and shall assist the Strategic Planning Council in establishing
such subcommittees.

Strategic Planning Subcommittees

The Strategic Planning Council may create and structure such Strategic Planning
Subcommittee as it may deem necessary to assist in accomplishing the objectives

and guidelines set forth. The primary areas of focus shall include: Education; Children-Youth;
Commerce; Agriculture; Drug Prevention; Building-Development; Cultural Diversity; Urban-
Rural Balance; Law Enforcement; Environment; Recreation; Local Government (cities-
counties); Labor; Insurance; Medical; Legal; Disabled Community.

The subcommittee may be composed of representatives from interested agencies, levels of
government, universities, the private sector, and the general citizenry. On each subcommittee,
one member shall be designated by the Program Coordinator to assume major staff
responsibilities, with other members assisting as needed. The Program Coordinator shall be
responsible for the overall coordination of the subcommittees’ staff work.
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C. Funding

Research, coordination, and program development costs shall be met by a variety of sources,
including: private funding; appropriations for the Governor’s study committees; and other
such grants as may be available and approved by the Governor.

D. Methods and Schedule

The specific methodology and coordinating procedures shall be determined by the Strategic
Policy Council, with advice from the Governor. The Governor’s Strategic Planning
Comnmittee shall be appointed for a term to begin on February 2, 1999, and concluding on
June 30, 1999. Each subsequent term shall be begin on July 1, 1999, and conclude on June
30™ of the following year. All members of the planning council shall serve at the pleasure of
the Governor.

IN TESTIMONY WHEREOF, I have hereunto
subscribed my name and caused the Great Seal of the
State of lowa to be affixed. Done at Des Moines on
this the 1* day of February in the year our Lord one
thousand nine hundred and ninety-nine.

/

Govemor

Secretary of State
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INTHE NAME AND BY THE AUTHORITY OF THE STATE OF lowA
EXECUTIVE ORDER NUMBER THREE
WHEREAS, the state’s infrastructure is a vital asset to state government, to its political subdivisions,
and to the public that the state serves; and
WHEREAS, the infrastructure encompasses underlying information technology processes utilized by

the state and its political subdivisions as well as traditional construction activities; and

WHEREAS, the 1996 session of the General Assembly created the Rebuild lowa Infrastructure Fund
by adopting Iowa Code section 8.57 for the purpose of providing a consistent source of
revenue for infrastructure improvements; and

WHEREAS, appropriations from the Rebuild Iowa Infrastructure Fund should be carefully planned
and coordinated to address the long-term infrastructure needs of state government; and

WHEREAS, _ the state is undertaking studies to inventory the state’s infrastructure, which will inciude
an assessment of its condition, and document needed improvements for all state facilities
and information processes; and

WHEREAS, it is in the best long-term interest of the state to ensure adequate maintenance of existing
facitities; and

WHEREAS, information technology processes should be examined on an enterprise-wise basis; and

WHEREAS, lowa Code section 8.22 requires that the Governor annually submit to the General
Assembly a priority listing of capital projects; and

WHEREAS, lowa Code chapter 18A establishes the Capitol Planning Commission and requires the
commission to develop a five-year capitol complex modemnization plan and to advise the
General Assembly regarding new buildings or restoration of existing buildings on the
capitol complex; and

WHEREAS, Information Technology Services is charged with reviewing the state’s technology
initiatives; and

WHEREAS, Iowa Code chapter 18 requires the Department of General Services to provide
architectural and construction services to various state agencies regarding infrastructure
needs and requires the Department to assume certain responsibilities regarding state

- property and capitol complex buildings; and
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the Constitution and the laws of the State of lowa require the Governor to coordinate and
transact the executive business of the State.

NOW THEREFORE, |, Thomas J. Vilsack, Governor of the State of lowa, by the power and authority vested in me
by the Constitution and the laws of lowa, do hereby order as follows:

1.

IV.

VI.

The Rebuild lowa Infrastructure Advisory Council is established

The Rebuild lowa Infrastructure Advisory Council Shall be Composed of the Following
Committees:

A. The lowa Vertical Infrastructure Advisory Committee
1. to oversee the inventory and assessment of the vertical infrastructure
owned or under the control of the state.
2. To make recommendations annually to the Governor regarding the use

of the Rebuild lowa Infrastructure Fund for the infrastructure needs of
the state and its political subdivisions.

The vertical infrastructure under the control of the board of Regents shall remain
the responsibility of the Board of Regents. .

B. The lowa Information Technology Infrastructure Advisory Committee
1. to oversee the inventory and assessment of the information technology
infrastructure owned or under the control of the state.
2. To make recommendations annually to the Governor regarding the use

of the Rebuild lowa Infrastructure Fund for the technology
infrastructure needs of the state and its political subdivisions.

The technology infrastructure under the control of the Board of Regents shall
remain the responsibility of the Board of Regents. :

The Committees shall annually develop and submit to the Governor recommendations for
maintaining and evoiving the inventory and assessment of the state’s infrastructure and
shall, at least annually, report on the findings of the assessment.

The Committees shall annually develop and recommend guidelines, procedures, policies,
and priorities for review of needs and proposals and for the development of
comprehensive plans.

The Committees shall develop and recommend methods for identifying, evaluating, and
prioritizing infrastructure needs. The lowa Vertical Infrastructure Advisory Committee
shall place emphasis on maintaining existing facilities. The lowa Information
Technology Infrastructure Advisory Committee shall place emphasis on enterprise-wide
solutions.

The Committees shall annually develop and submit to the Governor comprehensive five-
year plans of recommendations, including the Committees suggested lists of priority
projects. Recommendations shall include the level of funding necessary to complete each
project recommended and a timetable for completion of the project if the project is
anticipated to require more than one year to complete. The lowa Vertical Infrastructure
Advisory Committee shall consult with the Capitol Planning Commission. The lowa
Information Technology Infrastructure Advisory Committee shall consult with
Information Technology Services.
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The Committees may adopt rules as necessary to implement this executive order.

The first recommended plans of the Committees shall be submitted to the Governor no
later than December 15, 1999, and submitted annually thereafter no later than December
15 of each year.

Each Committee shall be composed of at least seven members, not more than four of
whom shall be from the same political party. The Govemor shall appoint the members of
the Committees for a term of three years. The initial members of the Committees shall be
appointed by the Governor to serve staggered terms of less than three years. The
Governor shall annually designate one of the members to serve as chairperson. A
vacancy on a Committee shall be filled in the same manner that regular appointments to
each Committee are made. The Committees may appoint subcommittees, as deemed
necessary, to advise on various aspects of infrastructure issues.

The Department of Management and the Department of General Services shall provide
staff assistance and support services for the lowa Vertical Infrastructure Advisory
Committee. The Department of Management shall utilize the lowa Vertical
Infrastructure Advisory Committee in fulfilling the Department’s duties under Code
section 8.6(14).

The Department of Management and Information Technology Services shall provide staff
assistance and support services for the lowa Information Technology Infrastructure

Advisory Committee.

IN TESTIMONY WHEROF, | have hereunto subscribed my
name and caused the at Seal o to be affixed. Done
at Des Moines this day of YN in the year
of our Lord one thousand nine hu(\dred and mn§(y -nine.

CJOVERNOR

SECRETARY ({# STATE
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