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Schedule for Rule Making

1996
FIRST
HEARING POSSIBLE FIRST POSSIBLE
NOTICE NOTICE OR ADOPTION  ADOPTED ADOPTED POSSIBLE  EXPIRATION

SUBMISSION PUB. COMMENTS DATE FILING PUB. EFFECTIVE  OF NOTICE

DEADLINE DATE 20 DAYS 35 DAYS DEADLINE DATE DATE 180 DAYS
Dec.1 °’95 Dec.20 °95 Jan.9 Jan. 24 Jan. 26 " Feb.14 Mar. 20 June 17
Dec.15 ’95 Jan. 3 Jan. 23 Feb. 7 Feb. 9 Feb. 28 Apr. 3 July 1
Dec. 29 °’95 Jan. 17 Feb. 6 Feb. 21 Feb. 23 Mar. 13 Apr. 17 > July 15
Jan. 12 Jan. 31 Feb. 20 Mar. 6 Mar. 8 Mar. 27 May 1 July 29
Jan. 26 Feb. 14 Mar. 5 Mar. 20 Mar. 22 Apr. 10 May 15 Aug. 12
Feb. 9 Feb. 28 Mar. 19 Apr. 3 Apr. 5 Apr. 24 May 29 Aug. 26
Feb. 23 Mar. 13 Apr. 2 , Apr. 17 Apr. 19 May 8 June 12 Sept. 9
Mar. 8 * Mar. 27 Apr. 16 May 1 May 3 May 22 June 26 Sept. 23
Mar. 22 Apr. 10 Apr. 30 May 15 May 17 June 5 July 10 Oct. 7
Apr. 5 Apr. 24 May 14 May 29 May 31 June 19 July 24 Oct. 21
Apr. 19 May 8 May 28 June 12 June 14 - July3 Aug. 7 Nov. 4
May 3 May 22 June 11 June 26 June 28 July 17 Aug. 21 Nov. 18
May 17 June 5 June 25 July 10 July 12 July 31 Sept. 4 Dec. 2
May 31 June 19 July 9 July 24 July 26 Aug. 14 Sept. 18 Dec. 16
June 14 July 3 July 23 Aug. 7 Aug. 9 Aug. 28 Oct. 2 Dec. 30
June 28 July 17 Aug. 6 Aug. 21 Aug. 23 Sept. 11 Oct. 16 Jan13 97
July 12 July 31 Aug. 20 Sept. 4 Sept. 6 Sept. 25 Oct. 30 Jan.27 °97
July 26 Aug. 14 Sept. 3 Sept. 18 Sept. 20 Oct. 9 Nov. 13 Feb.10 °97
Aug. 9 Aug. 28 Sept. 17 Oct. 2 Oct. 4 Oct. 23 ° Nov. 27 Feb.24 °97
Aug. 23 Sept. 11 Oct. 1 Oct. 16 Oct. 18 Nov. 6 Dec. 11 Mar. 10 °97
Sept. 6 Sept. 25 Oct. 15 Oct. 30 ' Nov. 1 Nov. 20 Dec. 25 Mar. 24 °97
Sept. 20 Oct. 9 Oct. 29 Nowv. 13 Nov. 15 Dec. 4 Jan.8 97 Apr.7 97
Oct. 4 Oct. 23 Nov. 12 Nov. 27 Nov. 29 Dec. 18 Jan.22 97 Apr.21 °97
Oct. 18 Nov. 6 Nov. 26 Dec. 11 Dec. 13 Jan.1 ’97 Feb.5 °’97 MayS5 ’97
Nov. 1 Nov. 20 Dec. 10 Dec. 25 Dec. 27 Jan.15 ’97 Feb.19 ’97 May19 °97
Nov. 15 Dec. 4 Dec. 24 Jan.8 °97 Jan.10 97 Jan.29 ’97 Mar.5 ’97 June2 97
Nov. 29 Dec. 18 Jan.7  °97 . Jan.22 °97 Jan.24 97 Feb.12 ’97 Mar. 19 ’97 Junel6 ’97
Dec. 13 Jan.1  ’97 Jan.21 97 Feb.5 97 Feb.7 97 Feb.26 ’97 Apr.2 ’97 June30 ’97
Dec. 27 Jan.15 °’97 Feb.4 °97 Feb.19 97 Feb.21 97 Mar.12 *97 Apr.16 ’97 Julyl4 97

20 days from theDec. 27 publication date is the minimum date for a public hearing or cutting off public comment.

35 days from the publication date is the earliest possible date for the agency to consider a noticed rule for adoption. Itis
the regular effective date for an adopted rule.

180 days  See 17A.4(1)“b.” If the agency does not adopt rules within this time frame, the Notice should be terminated.

PRINTING SCHEDULE FOR TIAB

ISSUE NUMBER SUBMISSION DEADLINE ISSUE DATE
4 Friday, July 26, 1996 August 14, 1996
5 Friday, August 9, 1996 August 28, 1996
6 Friday, August 23, 1996 September 11, 1996

PLEASE NOTE: :

Rules will not be accepted after 12 o’clock noon on the Friday filing deadline days unless prior approval has been received
from the Administrative Rules Coordinator’s office.

If the filing deadline falls on a legal holiday, submissions made on the following Monday will be accepted.
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To All Agencies:

PUBLIC HEARINGS

77

The Administrative Rules Review Committee voted to request that Agencies comply with Iowa Code section 17A.4(1)“b”
by allowing the opportunity for oral presentation (hearing) to be held at least twenty days after publication of Notice in the Iowa

Administrative Bulletin.
AGENCY

HEARING LOCATION

AGRICULTURAL DEVELOPMENT AUTHORITY[25]

IADA loan participation program,
ch4
IAB 7/17/96 ARC 6552A
(See also ARC 6553A herein)

BANKING DIVISION[187]

State and federal banking laws,
amendmentstochs 1,2,4t0 9, 15,16
IAB 7/17/96 ARC 6577A

IADA Conference Room
Suite 327

505 5th Ave.

Des Moines, lowa

Conference Room
200 E. Grand Ave.
Des Moines, lowa

CULTURAL AFFAIRS DEPARTMENT(221]

ICCG program,
ch6
1AB 7/3/96 ARC 6528A

Conference Room
Third Floor West
New Historical Bldg.
Des Moines, lowa

ECONOMIC DEVELOPMENT, IOWA DEPARTMENT OF[261]

Iowa industrial new jobs training
program, 5.13
IAB 7/17/96 ARC 6569A
(See also ARC 6570A herein)

Iowa jobs training program,
ch7
IAB 7/17/96 ARC 6571A
(See also ARC 6572A herein)

Variance procedures for tax increment
financing (TIF) housing projects,
ch 26
1AB 7/17/96 ARC 6575A
(See also ARC 6576A herein)

New jobs and income program,
58.2,58.4, 58.7, 58.9, 58.12, 58.13
IAB 7/17/96 ARC 6573A
(See also ARC 6574A herein)

EDUCATION DEPARTMENT[281]

Open enrollment,
17210 17.4,17.7,17.8,17.10,17.11
IAB 7/17/96 ARC 6551A

Extracurricular interscholastic
competition, 36.15(3)“b”(3)
1AB 7/17/96 ARC 6550A

Room 136

Workforce Development Center
150 Des Moines St.

Des Moines, lowa

Room 136

Workforce Development Center
150 Des Moines St.

Des Moines, Iowa

Main Conference Room
200 E. Grand Ave.
Des Moines, Iowa

Main Conference Room
200 E. Grand Ave.
Des Moines, Iowa

State Board Room
Second Floor

Grimes State Office Bldg.
Des Moines, Iowa

State Board Room -

Second Floor

Grimes State Office Bldg. .
Des Moines, Iowa

DATE AND TIME OF HEARING

August 28, 1996
1p.m.

August 28, 1996
10 a.m.

July 23, 1996
10 a.m. to 12 noon

August 6, 1996
10 a.m.

August 6, 1996
1p.m.

August 6, 1996
11 am.

August 6, 1996
1:30 p.m.

August 13, 1996
1p.m.

August 13, 1996
2:30 p.m.
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PUBLIC HEARINGS

EDUCATION DEPARTMENT][281] (Cont’d)

Abuse of students by school
employees, 102.2, 102.5(4), 102.11
IAB 7/17/96 ARC 6549A

State Board Room
Second Floor

Grimes State Office Bldg.
Des Moines, Iowa

ENVIRONMENTAL PROTECTION COMMISSION([567]

Protected water sources,
53.7(1)
IAB 7/17/96 ARC 6579A

Animal feeding operations;
commercial septic tank cleaners;
land application of wastes,
ch 65, appendix B, tables 1 and 2;
68.9(2), 121.1(1)

IAB 7/17/96 ARC 6581A

Releases of regulated substances from
underground storage tanks,
amendments to chs 133, 135
IAB 7/17/96 ARC 6556A
(See also ARC 6555 herein)

Conference Room

Water Department

1111 Shaver Road Northeast
Cedar Rapids, Iowa

Farmers and Merchants
Savings and Trust

101 E. Main

Manchester, Iowa

City Council Chambers
220 W. Monroe
Mt. Pleasant, Iowa

Auditorium

Wallace State Office Bldg.
E. 9th and Grand Ave.
Des Moines, Iowa

City Hall Meeting Room
2021 Main St.
Emmetsburg, Iowa

Municipal Utilities Meeting Room
15 W. 3rd St.
Atlantic, [owa

State Bank
100 1st St. NW
Hampton, Iowa

Meeting Center
1804 E. 7th St.
Atlantic, Iowa

Delaware County Comm. Center
Fairgrounds, 200 E. Acres
Manchester, Iowa

National Guard Armory
Drill Floor

Jct. Highways 1 and 92
Washington, lowa

Auditorium, South Elementary School
310 Cayuga St.
Storm Lake, Iowa

Auditorium
Wallace State Office Bldg.
Des Moines, Iowa

August 7, 1996
11 a.m.

August 7, 1996
2p.m.

August 6, 1996
1 p.m.

August 7, 1996
10 a.m.

August 8, 1996
9am.

August 9, 1996
1 p.m.

August 12, 1996
10 a.m.

August 6, 1996
10 a.m.

August 7, 1996
10 a.m.

August 8, 1996
1 p.m.

August 12, 1996
10 a.m.

August 14, 1996
1p.m.

August 15, 1996
1p.m.

IAB 7/17/96
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PUBLIC HEARINGS

GENERAL SERVICES DEPARTMENT{401]

Handicapped parking,
41,43
IAB 7/3/96 ARC 6526A

INSURANCE DIVISION[191]

Life insurance illustrations model,

ch 14
IAB 7/3/96 ARC 6543A

Unfair trade practices,
ch 15
IAB 7/17/96 ARC 6548A

JOB SERVICE DIVISION[345]

Employer records and reports,

contributions and charges, claims

and benefits, amendments
tochs2to 4
IAB 7/17/96 ARC 6560A

Director’s Conference Room
Hoover State Office Bldg.
Level A

Des Moines, Jowa

Conference Room — 6th Floor
Lucas State Office Bldg.
Des Moines, Iowa

Conference Room — 6th Floor
Lucas State Office Bldg.
Des Moines, Iowa

Job Service Division
1000 E. Grand Ave.
Des Moines, Jowa

LAW ENFORCEMENT ACADEMY[501]

Standards for officers moving from

agency to agency, 2.3, 2.4
IAB 7/17/96 ARC 6564A

Conference Room

Law Enforcement Academy
Camp Dodge

Johnston, Iowa

NATURAL RESOURCE COMMISSION|[571]

Boat motors on Fogle Lake,
Ringgold County, 45.4(2)
IAB 7/3/96 ARC 6537A

Wildlife refuge in Viking Lake
Recreation Area, 52.1(1)
IAB 7/3/96 ARC 6540A

State parks and recreation areas,
61.2 t0 61.7, 61.22, 61.25
1AB 7/3/96 ARC 6533A

Nursery stock sale,
71.3
IAB 7/17/96 ARC 6580A

Timber buyers,
72.1,72.2, 72.3(1)
IAB 7/3/96 ARC 6534A

Conference Room
Fourth Floor West
Wallace State Office Bldg.
Des Moines, lowa

Conference Room
Fourth Floor East
Wallace State Office Bldg.
Des Moines, lowa

Conference Room
Fourth Floor East
Wallace State Office Bldg.
Des Moines, Iowa

Conference Room

Fifth Floor West

Wallace State Office Bldg.
Des Moines, Iowa

Conference Room
Fourth Floor East
Wallace State Office Bldg.
Des Moines, Iowa

July 23, 1996
8 am.

July 24, 1996
1:30 p.m.

August 9, 1996
9 a.m.

August 6, 1996
9:30 a.m.

August 6, 1996
10:30 a.m.

July 24, 1996
9 a.m.

July 23, 1996
10 a.m.

July 23, 1996
11 am.

August 6, 1996
2 p.m.

August 6, 1996
10 a.m.

79
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PUBLIC HEARINGS

PUBLIC HEALTH DEPARTMENT[641]

Outpatient diabetes education,
ch9
IAB 7/17/96 ARC 6567A

(ICN Network)

Radiation,

amendments to chs 38 to 41, 45, 46

IAB 7/17/96 ARC 6557A

Fiber Optic Room, Ames High
1921 Ames High Drive
Ames, Iowa

University of Northern Iowa
130C Schindler
Cedar Falls, Iowa

Hills Bldg., Loess Hills AEA 13
24997 Highway 92
Council Bluffs, Iowa

Room 8786 JJP, 8th Floor

U. of Iowa Hospitals and Clinics
200 Hawkins Dr.

Mason City, Iowa

Activity Center, Room AC106
NIACC, 500 College Dr.
Mason City, Iowa

National Guard Armory
RR1 Parkwest Road
Red Oak, Iowa

Conference Room
Third Floor, Side 2
Lucas State Office Bldg.
Des Moines, Iowa

REAL ESTATE COMMISSION[193E}]

Business conduct,
amendments toch 1
IAB 7/17/96 ARC 6563A

RECORDS COMMISSION[710]

Government reorganization,
chs 1 and 2
IAB 7/3/96 ARC 6527A

Conference Room
Commerce Bldg.
1918 S.E. Hulsizer
Ankeny, Iowa

Director’s Conference Room
Level A

Hoover State Office Bldg.
Des Moines, Iowa

TRANSPORTATION DEPARTMENT([761]

Logo signing,
amendments to ch 118
IAB 7/3/96 ARC 6498A

Tourist-oriented directional signing,

amendments to ch 119
IAB 7/3/96 ARC 6499A

Commission Room
800 Lincoln Way
Ames, Iowa

Commission Room
800 Lincoln Way
Ames, Iowa

August 14, 1996
1 to 2:30 p.m.

August 14, 1996
1 to 2:30 p.m.

August 14, 1996
1 to 2:30 p.m.

August 14, 1996
1 to 2:30 p.m.

August 14, 1996
1 to 2:30 p.m.

August 14, 1996
1to 2:30 p.m.

August 6, 1996
10 a.m.

August 6, 1996
9 a.m.

July 23, 1996
9a.m.

July 25, 1996
10 a.m.

(If requested)
July 25, 1996
1pm

(1f requested)

IAB 7/17/96
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Due to reorganization of state government by 1986 Iowa Acts, chapter 1245, it was necessary to revise the agency identifi-
cation numbering system, i.e., the bracketed number following the agency name.

“Umbrella” agencies and elected officials are set out below at the left-hand margin in CAPITAL letters.

Divisions (boards, commissions, etc.) are indented and set out in lowercase type under their statutory “umbrellas.”

Other autonomous agencies which were not included in the original reorganization legislation as “umbrella” agencies are
included alphabetically in small capitals at the left-hand margin, e.g., BEEF INDUSTRY COUNCIL, IOWA [101].

Implementation of reorganization is continuing and the following list will be updated as changes occur:

AGRICULTURE AND LAND STEWARDSHIP DEPARTMENT][21]

Agricultural Development Authority[25]

Soil Conservation Division[27]

ATTORNEY GENERAL|61]
AUDITOR OF STATE[81]

BEEF INDUSTRY COUNCIL, IOWA[101]
BLIND, DEPARTMENT FOR THE{111}
CITIZENS’ AIDE[141]

CIVIL RIGHTS COMMISSION|[161]
COMMERCE DEPARTMENTT{181]

Alcoholic Beverages Division[185]

Banking Division[187]

Credit Union Division[189]

Insurance Division[191]

Professional Licensing and Regulation Division[193]
Accountancy Examining Board[193A]
Architectural Examining Board[193B]
Engineering and Land Surveying Examining Board[193C]
Landscape Architectural Examining Board[193D]
Real Estate Commission[193E]

Real Estate Appraiser Examining Board[193F]

Savings and Loan Division[197]

Utilities Division[199]

CORRECTIONS DEPARTMENT[201]

Parole Board[205]

CULTURAL AFFAIRS DEPARTMENT([221]

Arts Division[222]

Historical Division[223]

ECONOMIC DEVELOPMENT, IOWA DEPARTMENT OF[261]

City Development Board[263]

Iowa Finance Authority[265]

Product Development Corporation[271]

EDUCATION DEPARTMENT([281]

Educational Examiners Board[282]

College Student Aid Commission[283]

Higher Education Loan Authority[284]

Iowa Advance Funding Authority[285]

Libraries and Information Services Division[286]

Public Broadcasting Division[288]

School Budget Review Committee[289]

EGG COUNCIL[301]
ELDER AFFAIRS DEPARTMENT{321]
EMPLOYMENT SERVICES DEPARTMENT([341]

Industrial Services Division[343]

Job Service Division[345]

Labor Services Division[347]

ETHICS AND CAMPAIGN DISCLOSURE BOARD, IOWA[351]
EXECUTIVE COUNCIL[361]
FAIR BOARD[371]

GENERAL SERVICES DEPARTMENT[401]
HEALTH DATA COMMISSION([411]



82

AGENCY IDENTIFICATION NUMBERS

HUMAN RIGHTS DEPARTMENTJ[421]
Community Action Agencies Division[427]
Criminal and Juvenile Justice Planning Division[428]
Deaf Services, Division of [429]

Persons With Disabilities Division[431]
Spanish-Speaking People Division[433]
Status of Blacks Division[434]

Status of Women Division[435]

HUMAN SERVICES DEPARTMENT[441)

INSPECTIONS AND APPEALS DEPARTMENT[481]
Employment Appeal Board[486]

Foster Care Review Board[489]
Racing and Gaming Commission[491]
State Public Defender[493]

INTERNATIONAL NETWORK ON TRADE(INTERNET)[497]

LAW ENFORCEMENT ACADEMY|[501]

LIVESTOCK HEALTH ADVISORY COUNCIL[521]

MANAGEMENT DEPARTMENT/[541]

Appeal Board, State[543]
City Finance Committee[545]
County Finance Committee[547]

NARCOTICS ENFORCEMENT ADVISORY COUNCIL[551]

NATIONAL AND COMMUNITY SERVICE, IOWA COMMISSION ON[555])

NATURAL RESOURCES DEPARTMENT][561]
Energy and Geological Resources Division[565]
Environmental Protection Commission[567]
Natural Resource Commission[571]

Preserves, State Advisory Board[575]

PERSONNEL DEPARTMENT][581]

PETROLEUM UNDERGROUND STORAGE TANK FUND

BOARD, IOWA COMPREHENSIVE[591]

PREVENTION OF DISABILITIES POLICY COUNCIL{597]

PUBLIC DEFENSE DEPARTMENT][601]
Emergency Management Division[605]
Military Division[611]

PUBLIC EMPLOYMENT RELATIONS BOARD[621]

PUBLIC HEALTH DEPARTMENT[641]

Substance Abuse Commission[643]
Professional Licensure Division[645]
Dental Examiners Board[650]
Medical Examiners Board[653]
Nursing Board[655]

Pharmacy Examiners Board[657]

PUBLIC SAFETY DEPARTMENT([661]

RECORDS COMMISSION[671]

REGENTS BOARD[681]

Archaeologist[685]

REVENUE AND FINANCE DEPARTMENT][701]
Lottery Division[705]

SECRETARY OF STATE[721]

SESQUICENTENNIAL COMMISSION, IOWA STATEHOOD([731]

SHEEP AND WOOL PROMOTION BOARD, IOWA([741]

TRANSPORTATION DEPARTMENT][761]
Railway Finance Authority, Iowa[765]

TREASURER OF STATE[781]

UNIFORM STATE LAWS COMMISSION[791)

VETERANS AFFAIRS COMMISSION[801]

VETERINARY MEDICINE BOARD(811]}

VOTER REGISTRATION COMMISSION[821]

WALLACE TECHNOLOGY TRANSFER FOUNDATION(851]
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NOTICE -- AVAILABILITY OF PUBLIC FUNDS

! P Service Deli Elizible Applicant Servi s polication D
: Date
Public Health PRIMECARRE Statewide Communities/not for profit Physician Recruitment  * September 9, 1996
Community Grant of 10,000 population and Retention
or less

C Pexiod

Oct. 1, 1996 - June
30, 1997

* To receive an application kit, letters of intent must be received by August 27, 1996.

Request application packet from: Carl Kulczyk
: Center for Rural Health & Primary Care
Division of Family and Community Health
Iowa Department of Public Health
Lucas State Office Building
Des Moines, Iowa 50319-0075
515/281-7223

96/LT/L dV1
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NOTICE - AVAILABILITY OF PUBLIC FUNDS

Service Eligible Application
Agency Program Delivery Area ‘ Applicants Services Due Date Contract Period
Public Health Prospective minor Available to meet Video production Produce a video, August 16, 1996. September 1, 1996
parents decision with advisory companies with PSAs and to December 31,
making assistance committee and staff  experience in accompanying 1996
program in Des Moines, IA communicating written materials in
as required by the with young adults English with the
project, and ability to potential for closed
produce video in captioning and
English, Spanish production in
and other languages  Spanish and other
with closed languages to assist
captioning for prospective minor
hearing impaired. parents in decision
making based on
criteria developed
by advisory
committee and
specified in Senate
File 13 of the 1996
General Assembly.

8

ALITIEVIIVAV SANNA OI'1d0Nd

It is anticipated that the application packet will be available after July 17, 1996.
Request application packet from; Carol Hinton
Family Services Bureau
- Iowa Department of Public Health
Lucas Building, 3rd Floor
321 E. 12th Street
Des Moines, 1A 50319-0075

96/LT/L V1
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ARC 6552A

AGRICULTURAL DEVELOPMENT
AUTHORITY[25]

Notice of Intended Action

Twenty-ﬁve interested persons, a governmental subdmsnon, an agency or
association of 25 or more persons ma d an oral pr hereon
as provided in Iowa Code §17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on its own motion or on written request by any individual
or group, review this proposed action under §17A.8(6) at a regular or spe-
cial meeting where the public or interested persons may be heard.

Pursuant to the authority of Iowa Code section 175.6, the
Iowa Agricultural Development Authority (IADA) gives
Notice of Intended Action to rescind Chapter 4, “IADA Loan
Participation Program,” Iowa Administrative Code, and to
adopt a new chapter with the same title.

The programs provided in Chapter 4 need to incorporate
changes to align with federal guidelines which were recently
provided to the Authority.

The new Chapter 4 is intended to assist qualified low-in-
come farmers by participating in the purchase of agricultural
property by enabling lenders to request a “last-in/last-out”
loan participation so the farmer can more readily secure a
loan from a participating lender.

Any interested person may make written suggestions or
comments on these proposed rules prior to 12:30 p.m. on Au-
gust 28, 1996. Such written materials should be directed to
Steve Ferguson, Executive Director, Iowa Agricultural De-
velopment Authority, 505 S5th Avenue, Suite 327, Des
Moines, Iowa 50309, fax (515)281-8618.

Also, there will be a public hearing on August 28, 1996, at
1 p.m. in the IADA Conference Room, Suite 327, 505 Sth
Avenue, Des Moines, Iowa, at which time persons may pre-
sent their views.

This proposed new chapter was also Adopted and Filed
Emergency and is published herein as ARC 6553A. The
content of that submission is incorporated by reference.

These rules are intended to implement Iowa Code section
175.13A.

ARC 6577A

BANKING DIVISION[187]
Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
as provided in lowa Code §17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review

Committee may, on its own motion or on written request by any individual

or group, review this proposed action under §17A.8(6) at a regular or spe-

cial meeting where the public or interested persons may be heard.

Pursuant to the authority of Iowa Code sections 17A.3 and
524.213, the Banking Division of the Commerce Department
hereby gives Notice of Intended Action to amend all of its
chapters of the Iowa Administrative Code.

The amendments are the result of a comprehensive review
of all existing rules of the Banking Division and are intended
to update the rules to implement new and existing state and
federal banking laws and changes in statutory interpretation.
Affected areas include application procedures, forms, con-
duct of securities activities, conduct of leasing activities, es-
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tablishment of state bank subsidiaries, interstate banking,
and miscellaneous minor and technical amendments.

Interested persons may make written comments on the
proposed new language on or before August 28, 1996. Such
written material should be directed to the Supermtendent of
Banking, Banking Division, Department of Commerce, 200
East Grand Avenue, Suite 300, Des Moines, lowa 50309.
Persons who want to convey their views orally should con-
tact the Superintendent of Banking, Department of Com-
merce, at (515)281-4014 or at 200 East Grand Avenue, Suite
300

Also, a public hearing will be held on Wednesday, Au-
gust 28,1996, at 10 a.m. in the Banking Division Conference
Room at 200 East Grand Avenue, Des Moines, Iowa. Per-
sons may present their views at this public hearing either
orally orin writing. Persons who wish to make oral presenta-
tions at the public hearing should contact the Superintendent
of Banking at least one day prior to the date of the public
hearing.

These amendments are intended to implement Iowa Code
chapters 524, 527, 536, and 536A.

The following amendments are proposed.

ITEM 1. Amend rule 187—1.3(17A,524) to read as fol-
lows:

187—1.3(17A,524) Division of banking. The division isthe

of banking is a subdivision of the
department of commerce and consists of the superintendent
and those employees who discharge the duties and responsi-
bilities imposed upon the superintendent by the laws of this
state. The superintendent has general control, supervision
and regulatory authority over all state-chartered banks, regu-
lated loan companies, industrial loan companies, mortgage
bankers, brokers, and registrants, delayed deposit service li-
censees, persons licensed to engage in the business of debt
management and persons licensed to engage in the business
of selling written instruments for the transmission or payment
of money. The division consists of two separate bureaus. The
bank bureau has primary responsibility relating to the super-
vision, regulation and chartering of state banks. The finance
company bureau has primary responsibilities relating to the
supervision, regulation and licensing of regulated loan com-
panies, industrial loan companies, mortgage bankers, bro-
kers, and registrants, delayed deposit service licensees,
persons engaged in the business of selling written instru-
ments, and persons engaged in the business of debt manage-
ment.

1.3(1) Central-organization Organization — superinten-
dent. The superintendent is the head administrator of the di-
vision. The superintendent is appointed by the governor, by
and with the approval of the senate, for a term of four years.
The superintendent’s office is located at Suite-300; 200 East
Grand Avenue, Suite 300, Des Moines, Iowa 50309-1827.
The superintendent is assisted by the following officials who
are responsible to the superintendent:

a. Deputy superintendent. The deputy superintendent
performs such duties as the superintendent prescribes, in-
cluding general supervision of all matters pertaining to the
office of the superintendent. During the absence or disability
of the superintendent, or as directed by the superintendent,
the deputy superintendent possesses the powers and per-
forms the duties of the superintendent.

b. Assistants to the superintendent. Three assistants to
the superintendent perform duties prescribed by the superin-
tendent, including general supervision of all bank examining

personncl a-nd—sehe-duhag—gene;&wpemsmn—ef—aﬂma&elﬂs
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o ¢ the ban} Al forwhicl e
responasible, administration and supervision of regulatory
examinations, administration and supervision of all matters
relating to the exercise of banking powers authorized by the
laws of this state, and other matters for which each is respon-
sible. ,

c. Bank examination review analysts. Bank examina-
tion review analysts perform such duties as the superinten-
dent prescribes, including matters relating to the review and
analysis of bank examination reports.

d. Bureau Finance bureau chief. The finance bureau
chief performs duties prescribed by the superintendent, in-
cluding general supervision over all matters relating to the li-
censing and supervision of regulated loan companies, indus-
trial loan companies, mortgage bankers, brokers, and
registrants, delayed deposit service licensees, persons en-
gaged in the business of debt management and persons en-
gaged in the sale of written instruments.

e. Examiners. Regulatory examinations are performed
by examining personnel situated in examination regions
throughout the state. Each region is headed by a supervisor
who is assisted by a staff of examiners. Each examiner per-
forms duties prescribed by the superintendent in a manner
consistent with the laws of this state and may be predomi-
nantly trained in the specialized fields of commercial bank
and bank holding company regulation, trust asset adminis-
tration, finance company and mortgage banking regulation,
data processing, and other areas within the jurisdiction of the
office of the superintendent.

1.3(2) Field-organization-

This rule is intended to implement Iowa Code sections
section 17A.3 .

ITEM 2. Rescind rule 187—1.4(12C,17A,524,533) and
insert in lieu thereof the following new rule:

187—1.4(17A,524) Forms and instructions.

1.4(1) Forms. The following forms and instructions of the
superintendent are currently in use:

a. Bank bureau.

(1) Consolidated Report of Condition and Income

(2) Consolidated Report of Condition (Publisher’s Copy)

(3) List of Shareholders (Bank and Bank Holding Com-
pan

(4) Oath of Directors (Long Form)

(5) Oath of Directors (Short Form)

(6) Certificate of Elections and Appointments

(7) Stockholders Resolution to Establish the Number of
Directors
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(8) Application to Organize a State Bank (including sup-
plemental forms)

(9) Application to Move Main Office or Bank Office

(10) Application to Establish a Bank Office

(11) Application for Renewal of Corporate Existence

(12) Directors Acknowledgment of Bank Examiners

(13) Application for Change of Control

(14) Articles of Incorporation

(15) Statement of Cancellation of Preferred Shares

(16) Application for Voluntary Dissolution of State
Bank (including supplemental forms)

(17) Application for Approval of a Merger (including
supplemental forms)

(18) Application for Approval of Conversion to State
Bank (including supplemental forms)

(19) Application for Approval of Amendment to
Articles of Incorporation (including supplemental forms)

(20) Application for Approval of Restatement of the
Articles of Incorporation (including supplemental forms)

b. Finance bureau.

(1) Application for Regulated Loan License (including
supplemental forms)

(2) Application for Industrial Loan License (including
supplemental forms)

(3) Application for a Mortgage Banker/Broker License
(including supplemental forms)

(4) Application for a Travelers Checks/Money Order
License (including supplemental forms)

(5) Application for a Debt Management License (includ-
ing supplemental forms)

(6) Application for a Delayed Deposit Services License
(including supplemental forms)

This rule is intended to implement Iowa Code section
17A.3.

ITEM 3. Amend rule 187—2.1(17A,524) to read as fol-
lows:

187—2.1(17A,524) Organization of a state-chartered
bank.

2.1(1) Application. Persons desiring to organize a state-
chartered bank should first meet with the superintendent to
discuss their the proposal. Atthattime-anAn “Applicationto
Organize a State Bank” and supplementary forms may be ob-
tained for subsequent submission to the superintendent.

2.1(2) Investigation. The superintendent may conduct
sueh an mvestlgatlon as deemed necessary meludmg—t-he
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2.1(-4- 3) Preliminary approval. The superintendent of

i i may grant preliminary
approval of an application to organize a state-chartered bank
. If preliminary approval is granted, the su-

perintendent may, if it is determined that such action is neces-
sary or desirable for the protection of the public interest, at

any tlme w1thdraw sueh that approval e;—pfevlde—&hat—ﬁnal

2.1(4) Decision. The superintendent shall approve or
deny the application within 180 days after the application
has been accepted for processing. The decision by the super-
intendent shall be conveyed in writing to the applicant.

2.1(5) Corporate organization. The proposed state bank
does not become-a-body-cerperate come into existence until
articles of incorporation have been approved by the superin-
tendent and filed and recorded by the secretary of state and a
certificate of incorporation has been issued.

2 1(6) Commencement of busmess lfhe—supenntendem

if the supenntendent
is satisfied that the proposed state bank has met all require-
ments and conditions and is ready to commence business, the
superintendent shall issue issues-a-charter an Authorization
To Do Business which provides that the state bank is autho-
rized to commence business as of a specified date.
This rule is intended to implement Iowa Code section
524.303.

ITEM 4. Amend rule 187—2.2(17A,524) to read as fol-
lows:

187—2.2(17A,524) Conversion of national bank into state
bank.

2.2(1) Application. A national bank desiring to become a
state-chartered bank should make-arrangementsto first meet
with the superintendent to discuss the proposal. Atthattime
An application and supplementary forms may be obtained for

submission to the superintendent.

2.2(2) Examination and investigation. The superintendent
may conduct such an examination or investigation of the na-

tlonal bank as the&;pemtendemdeems deemed necessarye;

2 2(3) AappfevalDeaszon The supenntendentdetemmes

shall apprave or deny the apphcatzon wzthm 90 days aﬁer the
application has been accepted for processing. The decision
by the superintendent shall be conveyed in writing to the ap-
plicant.

2.2(4) Corporate documents. If approval is granted, ar-
ticles of conversion with a plan of conversion attached will
shall be delivered to the secretary of state for filing and re-
cording.

2.2(5) Commencement of business as state-chartered
bank. The conversion will shall be effective as of the date of
filing of articles of conversion in the office of the secretary of
state unless a later date is specified

in the articles of conver-
sion. The superintendent’s Authorization To Do Business as
a state-chartered bank will be issued to be effective on the
date of conversion.

2.2(6) Resulting state-chartered bank. The resulting state
bank will shall submit twe-copies-of the oath of directors, and
list of shareholders, and certificate of elections and appoint-
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ments to the superintendent on forms to be provided by the
superintendent. The oath of directors is to be signed prior to
the first meeting of the board of directors following the effec-
tive date of the conversion. The list of shareholders is to be
completed as of the effective date of conversion.

This rule is intended to implement Iowa Code sections
524.1410 and 524.1413 to 524.1415.

ITEM 5. Amend rule 187—2.3(17A,524) to read as fol-
lows:

187—2.3(17A,524) Merger,—consolidation, or purchase
and assumption.

2.3(1) Definition. For purposes of this rule, the term

“merger” means a merger or-conselidation in which the re-
sulting bank is a state-chartered bank.

2.3(2) Application. State banks or national and state
banks desiring to merge or a state bank desiring to purchase
the assets and assume the liabilities of another bank should
make-arrangements—to first meet with the superintendent to
discuss the proposal. Atthattime;Anapplication and supple-
mentary forms may be obtained for subsequent submission to
the superintendent.

2.3(3) State-chartered bank as seller. In the case of a pur-
chase and assumption, if the selling bank being acquired is a
state bank, i appropriate forms
of-documents and instructions for the voluntary liquidation
of the bank may be obtained from the superintendent.

2.3(4) Examination and investigation. The superintendent

may conduct such an examination or investiga-

ef—bankmg
tionas deemed necessary orproperincluding the gatheringof
2.3(5) Appmva-lDeaswn The supenntendent detemnnes

shall approve or deny the appllcatwn wzthm 90 days a ﬂ‘er the
purchase and assumption application has been accepted for
processing and within 180 days after the merger application
has been accepted for processing. The decision by the super-
intendent shall be conveyed in writing to the applicant. If the
application is approved, the superintendent shall issue the
appropriate authorizations.

2.3(7 6) Cash out merger. Before the superintendent of
banking approves any plan of merger that requires state bank
shareholders to sell their shares of stock for cash, a deter-
mination shall be made by the superintendent that the cash
price being paid for such shares is reasonable. The following
factors may be considered by the superintendent in making
the determination as to whether the cash out merger price for
the bank stock is reasonable:

The book value of the bank stock.

Recent sales prices of the bank stock.

Appraisals of the bank stock.

Bank earnings and stock dividend payment history.
Number of shares being purchased.

Any other relevant factors as the superintendent may
prescribe.

This rule is intended to implement Iowa Code sections
524.1401 to 524.1405.

ITEM 6. Amend rule 187—2.4(17A,524) to read as fol-
lows:

mo a0 o
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187—2.4(17A,524) Establishment of a bank offices office.

2.4(1) Application. A state-chartered bank desiring to es-
tablish and operate a bank office shall submit to the superin-
tendent an “Application to Establish a Bank Office-,” This

application-and-instructions—for preparing-and-filing-it-are
furnished which is available upon wiitten request-submitted

2.4(2) Investlgatlc;n The superintendent may conduct
such an investigation as deemed necessary er-properinclud-
ingthegathering —of -information—as—provided—in—rule

2.4(4- 3) Guidelines. In determining whether or-netap-
provalef fo approve or deny a bank office
application, the superintendent will consider the following
factors:

a. Whether the convenience and needs of the public and
existing customers of the applicant bank will be served by the
proposed office.

b. Whether the population density and other economic
characteristics of the area primarily to be served by the pro-
posed office afford reasonable promise of adequate support
for the office.

c. Whether the capital structure of the applicant bank is
adequate in relation to the costs and anticipated increased
business, if any, occasioned by the proposed office.

d. The history of operation and management of the appli-
cant bank.

e. Such other factors as the superintendent may deter-

mine are relevant to-a-determination-of-whether-or-not-ap-
.4(5 4) Appr-eval Deczswn The supenntendent deter—-

graated shall approve or deny the appllcatlon wzthm 120
days after the application has been accepted for processing.
The decision by the superintendent shall be conveyed in writ-
ing to the applicant. If the application is approved, the su-
perintendent shall issue a bank office certificate for the es-
tablishment and operation of the bank office to be effective on
a specific date and at a designated location.

This rule is intended to implement Iowa Code sections
524305 524.312, 524.1201, 524.1303, and 524.1403,-and
524-1507.

ITEM 7. Amend rule 187—2.5(17A,524) to read as fol-
lows:

187—2.5(17A,524) Change of location of main bank prin-
cipal place of business or bank office.

2.5(1) Application. A state bank desiring to relocate its
main—office principal place of business or a bank office
should shall submit to the superintendent an “Application to
Move Main Office or Bank Office:,” Thi

which is

S&Fueﬂeas—fer—pﬁepapmg—and—ﬁlmg—ﬁ—a;e—f&m&hed
available upon written request submitted-to-the-superinten-
dent.

2.5(2) Investigation. The superintendent may conduct
such an investigation as deemed necessary or proper-inchud-

2.5(3) Approval Decision. The superintendent determines
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shall approve or deny the application within 180 days after
the application has been accepted for processing. The deci-
sion by the superintendent shall be conveyed in writing to the
applicant. Ifthe application is approved, the superintendent
shall issue the appropriate authorizations for the conduct of
business at the new location.

This rule is intended to i.mplement Iowa Code sections
5241202 524.312 and 5241507 524.1202.

ITEM 8. Amend rule 187—2.6(17A,524) to read as fol-
lows:

187—2.6(17A,524) Change of control.

2.6(1) Application. Asy An application by any person de-
siring to purchase or otherwise acquire, directly or indirectly,
outstanding shares of a state bank which would result in con-
trol or a change in control shall include-with-their-informal

be submitted in the
format requested by the superintendent and shall, at a mini-
mum, contain the following information:

a. Copy of the agreement between the purchaser and
seller for the sale of stock which results in the buyer acquir-
ing a majority interest in the state bank.

b. Terms of any bank stock loan including the amount to
be borrowed, rate of interest, number of years the loan is to
run, collateral pledged to secure the indebtedness and any
other pertinent-information relating to such loan.

c. Personalfinancial Financial statement of the purchas-
erand a resume related to the purchaser’s past experience and
affiliations. —

d. P —wmement of the purchaser’s income and
expenses dunng the term of the bank stock loan and a state-
ment from the purchaser indicating which assets will be con-
verted to cash or pledged as security to provide the initial eq-
uity.

e. Projections of statement of condition of the state bank
to be purchased during the term of the bank stock loan.

f. Projections of income and expenses of the state bank
to be purchased during the term of the bank stock loan.

g. Any plans which the purchaser may have which
would represent major changes in the present staff or policies
of the state bank involved.

h. An When requested by the superintendent, an affidavit
signed by the purchaser stating that the majority interest in
the state bank is not being acquired for the benefit of another
person or company.

2.6(2) Investigation. The superintendent may conduct
sueh an mvestlgatlon ef—therappheant as deemed necessary

shall approve or deny the appltcatzon
within 90 days after the application has been accepted for
processing. The decision by the superintendent shall be con-
veyed in writing to the applicant. If the application is ap-
proved

: , a
certificate of approval, in letter form, will be delivered to the
applicant. Upon receipt of such certificate, the applicant may
proceed to conclude the purchase transaction, subject to such
terms and conditions as the superintendent may impose.

This rule is intended to implement Iowa Code section
524.519 524.544.
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ITEM 9. Amend rule 187—2.7(17A,524) to read as fol-
lows:

187—2.7(17A,524) Renewal, amendment or restatement
of articles of incorporation.

2.7(1) Application. Sample forms and instructions for
making application to the superintendent to renew, amend or
restate existing articles of incorporation of a state bank will
be furnished upon wsitter request to the superintendent.
State banks desiring to effect a reverse stock split or similar
change in capital structure by such renewal, amendment, or
restatement should make-arrangements-to-meet-with contact
the superintendent to discuss the proposal prior to its adop-
tion.

2.7(2) Examination-and-investigation Investigation. The
superintendent may conduct such-examination-or an inves-

tlgatron as the—supenntendent—deems deemed necessary—mA

2.7(3) No change.
2.7(4) Approval Decision. The superirrtendentdetermines

granted: shall approve or deny the application within 90 days
after the application has been accepted for processing. The
decision by the superintendent shall be conveyed in writing
to the applicant. If the application is approved

tendent-is-favorable, the renewed, amended or restated ar-
ticles of incorporation will be approved and forwarded to the
secretary of state for filing and recording. Upon filing such
articles, the secretary of state will return the original to the
state bank and will also issue a certificate to the state bank
indicating the date the filing was effective. Thereafter, the
state bank will operate in accordance with its renewed,
amended or restated articles of incorporation.

This rule is intended to implement Iowa Code sections
524106 524.314, 524.1505, and 524.1508, and 524.1509.

ITEM 10. Rescind and reserve rule 187—2.8(17A,524).

ITEM 11. Amend subrules 2. 9(1) to 2.9(3) to read as fol-
lows:

2.9(1) Application. Persons desiring to-secure a license to
operate a debt management company should contact the su-
permtendent for the proper appllcatron and related forms for

2.9(2) Investigation. The superintendent may conduct
such investigation as deemed necessary. Matters investi-
gated include:

a. The character, fitness, financial responsibility and ex-
perience of the applicant.

b. A determination that applicant has not been convicted
of a felony or a misdemeanor involving moral turpitude or
had a record of defaulting in payment of money collected for
others, including discharge of such debts through bankruptcy
proceedings.

c. Areview of a current credit report to be submitted di-
rectly to the superintendent at the cest expense of the appli-
cant.

2.9(3) Approval-ordenial Decision. The superintendent
will-notify-the-license-applicant of the-decision-by-mail shall
approve or deny the appltcatzon wrthm 60 days from-the fil-

3 ap : ms after the
apphcatlon has been accepted for processmg The decision
by the superintendent shall be conveyed in writing to the ap-
plicant.
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This rule is intended to implement Iowa Code sections
533A.2(1)“f” and 533A.3.

ITEM 12. Amend subrules 2.12(1) to 2.12(7), 2.12(9),
2.12(10), 2.12(13), 2.12(14), and the implementation para-
graph following the rule to read as follows:

2.12(1) Scope. Subrules 2.12(2) to 2.12(14) contain pro-
cedures by which the superintendent may reach informed de-
cisions with respect to those applications which bystatute-re-

i i ing; i the
superintendent shall deem a public hearing desirable neces-
sary. These procedures provide a method by which all per-
sons interested in the subject matter of such applications or

. other cases in which a public hearing is deemed desirable

necessary may present their views. Nothing contained here-
in shall be construed to prevent interested persons from pre-
senting their views in a more informal manner when deemed
appropriate by the superintendent or to prevent the superin-
tendent from conducting such other investigation as may be
deemed appropriate.

2.12(2) Notice of filing of application. Applications-de-

Except in the case of proposed
transactions where notice by publication is governed by stat-
ute, the applicant shall, within 15 days after the superinten-
dent shall have notified the applicant in writing that an ap-
pllcatlon has been accepted for 5

processmg, publrsh one tlme ina newspaper of general cir-
culation in the community in which the applicant’s main of-
fice is located and in a newspaper of general circulation in the
community in which the applicant proposes to engage in
business, a notice containing the name of the applicant or ap-
plicants, the subject matter of the application, and the date
upon which the application was

accepted for processing. Immedi-
ately thereafter the applicant shall furnish the superintendent

wrth proof of such publrcatlon Ihesupenntendent—shall—gwe

The supermtendent
shall may solicit, in whatever manner deemed appropriate,
comments from each-baak banks which i
may be affected by or have an interest in the pending applica-
tion.

2.12(3) Public file. The public file in each case shall con-
sist of the application with supporting data and supplementa-
ry information with the exception of material deemed by the
superintendent to be confidential. Inaddition, the public file
shall contain all data and information submitted by interested
persons in favor of or in opposition to such application, ex-
cluding any material deemed by the superintendent to be con-
fidential. The superintendent or the superintendent’s desig-
nee shall not deem information confidential for purposes of
the two immediately preceding sentences unless the person
submitting the information requests that such information be
deemed confidential. All factual information contained in
any field investigation report made by a bank examiner shall
also be made a part of the public file, unless deemed confi-
dential by the superintendent.

a. The public file shall be available for inspection in the
office of the superintendent upon written request from a pro-
testing person and to such other persons as the superintendent
shall deem to have a direct interest therein during such peri-
ods of time as the superintendent shall prescribe.
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b. No documentation in the public file may be removed
from the superintendent’s office by persons other than mem-
bers of the superintendent’s staff. Photocopies may be made
available, on request, to protesting and other interested par-
ties. The charge for such copies shall be made in accordance
with a written schedule maintained by the superintendent.

2.12(4) Written comments and requests for an opportunity
to be heard. Within ten days after the date of publication of
the notice described in subrule 2.12(2), any interested person
may submit to the superintendent written comments concern-
ing the application or a written request for an opportunity to
be heard before the superintendent or the superintendent’s

- T he request shall state the nature of
the issues or facts to be presented and the reasons why writ-
ten submissions would be insufficient to make an adequate
presentation to the superintendent. In the absence of a re-
quest, the superintendent, when it is believed to be in the pub-
lic interest, may order a hearing to be held.

2 12(5) Place of hearmg Pemeassubm*ttmg—ueqaestde-

Hearmgs granted by the supermtendent shall be heard in the
office of the superintendent. The superintendent, in any mat-
ter, reserves the right to conduct hearings at any location
deemed to be appropriate.
2.12(6) Date of hearing. An opportunity to be heard shall
be given as soon as practicable after requested-or ordered.
2 12(7) Notlce of hearmg .

t&bekea;d— T he notlce gwen by the supermtendent concern-
ing the hearing shall set forth in-the-notice the subject matter
of the application, the legal authority for such hearing, and
the date, time, and place at-which-the-opportunity to-be heard
shall be afforded of the hearing. The notice shall be sent to
the person or persons requesting the hearing, the applicant
and to other interested persons who have sent written com-
ments to the superintendent.

2. 12(9) Pre51d1ng officer. When-an—opportunity-to-be
The presiding officer at the hear-
ing shall be the supermtendent or such other person as may be
named designated by the superintendent.

2.12(10) Hearing rules. The applicant and each ether par-
ticipant may make opening statements of a length within the
discretion of the presiding officer. Such opening statements
should concisely state what the participant intends to show.
The applicant shall have the opportunity to present a state-
ment first. Following the opening statements, the applicant
shall present data and materials, oral or documentary. Fol-
lowing the applicant’s presentation, the persons protesting
the application shall present their data and materials, oral or
documentary. The protesters may agree, with the approval of
the presiding officer, to have one of their number make their
presentation. Following the evidence of the applicant and the
protester, the presiding officer may recognize other inter-
ested persons who may present their views with respect to the
application under consideration. After all the above presen-
tations have been concluded, the participants before the pan-
¢l may make short and concise summary statements review-
ing their position. The applicant shall present a concluding
summary statement.

a. 'The obtaining and use of witnesses is the responsibil-
ity of the parties. All witnesses will be present on their own
volition, but any person appeanng as a witness may be sub-
ject to questioning by any participant. The refusal of a wit-
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ness to answer questions may be considered by the superin-
tendent in determining the weight to be accorded the
testimony of that witness. Witnesses shall be sworn.

b. The presiding officer shall have the authority to ex-
clude data or materials which-is deemed to be improper or ir-
relevant. Formal rules of evidence shall not be applicable to
these hearings. Documentary material must be of a size con-
sistent with ease of handling, transportation and filing, and
copies must be provided for each participant. While large ex-
hibits may be used during the hearing, copies of such exhibits
must be provided by the party in reduced size for submission
ef asevidence. Two copies of all such documentary evidence
shall be furnished to the superintendent, and one copy shall
be furnished to each other person represented at the proceed-
ing.

c. The superintendent or the superintendent’s designee
shall determine all procedural questions not governed by
these rules. The superintendent or the superintendent’s de-
signee shall have the authority to limit the number of wit-
nesses to be used by any party, and to impose such time limi-
tations as shall be deemed reasonable.

d. A transcript of each proceeding shall be arranged for
by the superintendent’s office, with all expenses of such ser-
vice, including the furnishing ea of one copy of the transcript
to the superintendent, being borne by the person or persons
requesting the opportunity to be heard, except for hearings

ordered by the supermtendent s office
on its own volition, where in which case, the applicant will
bear the expense of furnishing transcripts of the record.

¢. The public file described in subrule 2.12(3) shall auto-
matically be deemed a part of the record of these proceedings
as well as all evidence submitted and the transcript described
in paragraph “d” of this subrule.

2.12(13) Superintendent’s-deeision Decision. The appli-
cant and all persons so requesting in writing shall be notified
of the final disposition of the application by the superinten-
dent.

2.12(14) Computation of time. In computing any period
of days provided for in this rule, the day of the aet event from
which the period begins to run shall not be included. The last
day of the period so computed shall be included, unless it is a
Saturday, a Sunday, or a legal holiday, in which event the pe-
riod runs until the end of the next day which is not a Saturday,
a Sunday, or a legal holiday. As used in this subrule, “legal
holiday” means a day on which the office of the superinten-
dent remains closed.

This rule is intended to implement lowa Code sections
17A.3, 524.305, 524.312, 524.1201, 524.1303, and
524.1403;-and 5241507,

ITEM 13. Rescind rule 187—2.13(524) and insert in lieu
thereof the following new rule:

187—2.13(524) Integral facility determination.

2.13(1) Scope. A state bank which desires to lease,
construct or purchase a facility which will be accessible to
the general public and will be located in the proximity of the
bank’s principal place of business or one of its authorized
bank offices may request in writing that a determination be
made by the superintendent that such a facility will be an in-
tegral part of its business operation within the meaning of
Iowa Code section 524.1202(2). If a favorable determina-
tion by the superintendent is rendered, the proposed integral
facility shall not be deemed a bank office within the meaning
of Iowa Code sections 524.1201 and 524.1202.

2.13(2) Application. An application by a state bank to es-
tablish a facility as an integral part of the bank’s principal
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place of business or one of its authorized bank offices shall be
in letter form and shall, at a minimum, contain the following
information:

a. The location of the proposed integral facility in rela-
tion to the state bank’s principal place of business or bank of-
fice.

b. The estimated cost of establishing the proposed inte-
gral facility.

c. The banking services to be offered at the proposed in-
tegral facility.

d. Whether the proposed integral facility will provide
banking services to the public at hours when the state bank’s
principal place of business or bank office is not available.

€. A confirmation that the proposed integral facility will
constitute the only such facility of the state bank’s principal
place of business or bank office.

2.13(3) Investigation. The superintendent may conduct an
investigation as deemed necessary.

2.13(4) Decision. The superintendent shall approve or
deny the application within 60 days after the application has
been accepted for processing. The decision by the superin-
tendent shall be conveyed in writing to the applicant.

This rule is intended to implement Iowa Code section
524.1202.

ITEM 14. Rescind rule 187—2.14(524) and insert in liew

thereof the following new rule:

187—2.14(524) Investment in a bank service corporation
or other subsidiary.

2.14(1) Application. An application by a state bank to in-
vest in a bank service corporation or other subsidiary for pur-
poses of engaging in an authorized activity shall be in letter
form and shall, at a minimum, contain the following informa-
tion.

a. A detailed description of the proposed authorized ac-
tivity of the bank service corporation or other subsidiary.

b. A detailed description of the location(s) where the
bank service corporation or other subsidiary proposes to con-
duct its authorized activity.

c. Evidence that the bank service corporation or other
subsidiary:

(1) Will be adequately capitalized in relation to the risks
associated with the proposed authorized activity;

(2) Will have sufficient managerial resources to perform
the proposed authorized activity;

(3) Will obtain all licenses and approvals from other regu-
latory agencies necessary to perform the proposed authorized
activity;

(4) Will maintain a separate and adequate accounting sys-
tem and other corporate records; and

(5) Will conduct its authorized activity pursuant to inde-
pendent policies and procedures designed to inform custom-
ers and prospective customers of the bank service corpora-
tion or other subsidiary that it is a separate organization from
the state bank.

d. A legal opinion that the proposed authorized activity
of the bank service corporation or other subsidiary is permis-
sible under state and federal laws and regulations, if re-
quested by the superintendent.

e. The amount which the state bank proposes to initially
invest in the bank service corporation or other subsidiary.

f. A copy of the resolution adopted by the state bank’s
board of directors authorizing the investment in the bank ser-
vice corporation or other subsidiary.

2.14(2) Investment limitation. Unless state or federal stat-
utes impose specific limitations relating to investments in the
shares of a corporation by a state bank, a state bank’s invest-
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ment in a bank service corporation or other subsidiary shall
not exceed 15 percent of its aggregate capital as defined in
Iowa Code section 524.103, nor shall more than 5 percent of
its total assets be invested in all bank service corporations or
subsidiaries. At the superintendent’s discretion, a higher in-
vestment limitation may be established for an investment by
a state bank in an operations subsidiary, as defined in section
524.103. For purposes of this rule, the terms “invest” or “in-
vestment” shall include any advance of funds to a bank ser-
vice corporation or other subsidiary, whether by the purchase
of stock, the making of a loan or otherwise.

2.14(3) Investigation. The superintendent may conductan
investigation as deemed necessary.

2.14(4) Decision. The superintendent shall approve or
deny the application within 60 days after the application is
accepted for processing. The decision by the superintendent
shall be conveyed in writing to the applicant.

2.14(5) Revocation. The superintendent may revoke a
previously granted approval to invest in a bank service cor-
poration or another subsidiary and order divestiture of the
shares, pursuant to the contested case provisions of Iowa
Code chapter 17A, if any of the following occur.

a. The financial condition of the state bank has signifi-
cantly deteriorated.

b. The superintendent determines the authorized activity
is being conducted unlawfully or in an unsafe or unsound
manner.

c. Other relevant factors occur which the superintendent
may determine are grounds for a revocation of the authorized
activity.

This rule is intended to implement Iowa Code chapter 524.

ITEM 15. Rescind rule 187—2.15(524) and insert in lieu
thereof the following new rule:

187—2.15(524) Securities activities.

2.15(1) Scope. lowa law authorizes state-chartered banks
to engage in any aspect of the securities business. The evolu-
tion of this authority by state banks has been confined pri-
marily to recommending and selling interests in mutual
funds, annuities, and other nondeposit investment products
on bank premises. The sale of these nondeposit investment
products on bank premises may be conducted directly by a
state bank, through a subsidiary or an affiliate of a state bank,
or through an arrangement with a third-party vendor. The
sale of these retail products on the premises of a state bank,
where traditionally only federally insured deposits are taken,
has led to some confusion among retail customers about what
is being purchased and whether or not it is insured. The pur-
pose of this rule is to place greater emphasis on board of di-
rector involvement in any proposed securities activities on
the premises of the state bank and, if retail product sales are
part of that proposed activity, enhance customer protections
through proper disclosures.

2.15(2) Board responsibilities. The board of directors of a
state bank shall evaluate the risks associated with the securi-
ties activities proposed and the method by which the securi-
ties activities will be conducted on its premises. The board of
directors shall be responsible for ensuring that any securities
activities conducted on its premises will comply with all ap-
plicable state and federal laws and regulations as well as any
policy statements issued which relate to securities activities.
Specifically, if a state bank develops and implements a par-
ticular program where nondeposit investment products are
recommended and sold to retail customers, that program
shall ensure that customers are clearly and fully informed of
the nature of and risks associated with those types of prod-
ucts. If an affiliate, a subsidiary, or a third-party vendor is
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used to recommend and sell nondeposit investment products,
all signs, advertisements and other promotional material
should clearly identify the affiliate, subsidiary, or third-party
vendor as the seller and should not suggest by use of a trade
name that the state bank is the seller. The board of directors
shall be responsible for complying with the joint federal In-
teragency Statement on Retail Sales of Nondeposit Invest-
ment Products or any substitution therefor or revision there-
of.

2.15(3) Application. An application by a state bank to en-
gage in any securities activities shall be in letter form and
shall, at a minimum, contain the following information.

a. A commitment that the proposed securities activities
will be conducted either directly by the state bank, through a
subsidiary or an affiliate of the state bank, or through an ar-
rangement with a third-party vendor. In specific cases, it may
be necessary for the applicant to provide a legal opinion stat-
ing that the proposed activities are authorized.

b. A commitment that the state bank’s board of directors
has evaluated the risks associated with the proposed securi-
ties activities and has adopted a written statement that ad-
dresses these risks and the procedures to be used to ensure
compliance with all applicable laws, regulations and policy
statements. The scope and level of detail of the written state-
ment should reflect the state bank’s level of involvement in
the securities activities. If securities activities are to be con-
ducted on bank premises by an affiliate, a subsidiary, or a
third-party vendor, the written statement should also address
the scope of those activities, as well as the procedures for
monitoring compliance by the affiliate, subsidiary, or third-
party vendor with all applicable laws, regulations and policy
statements.

c. A commitment that, if securities activities are to be
conducted through an affiliate, a subsidiary, or a third-party
vendor, the board of directors has performed an appropriate
review of the affiliate, subsidiary, or third-party vendor. A
copy of the written agreement between the parties shall ac-
company the application.

d. A commitment that the location(s) on bank premises
where the proposed securities activities will be conducted
will be physically distinct and separate from the area where
deposits are taken. Proper signs or other means must be used
to distinguish the area where the sale of retail nondeposit in-
vestments products will be conducted from the area where in-
sured deposits are normally taken. If securities activities are
to be conducted on bank premises by an affiliate, a subsid-
iary, or a third-party vendor, all signs or other means used to
identify this area shall provide to the retail customer a clear
and accurate representation of the entity conducting the secu-
rities activities.

€. A commitment that clear and concise oral and written
disclosures will be provided to retail customers. A copy of
the proposed written disclosures shall accompany the ap-
plication.

f. A commitment that the state bank, its subsidiary or af-
filiate, or a third-party vendor will complete background
checks on all personnel authorized to recommend and sell
nondeposit investment products and that all such personnel
will be properly trained and appropriately licensed prior to
commencing any securities activities and thereafter while
conducting securities activities on the premises of the state
bank.

Notwithstanding the application requirements set forth
herein, if the securities activity being conducted is limited to
discount brokerage or referral services, then the state bank

IAB 7/17/96

only needs to notify the superintendent that it intends to en-
gage in the “limited securities activity.

2.15(4) Investigation. The superintendent may conduct an
investigation as deemed necessary.

2.15(5) Decision. The superintendent shall approve or
deny the application within 60 days after the application is
accepted for processing. The decision by the superintendent
shall be conveyed in writing to the applicant.

2.15(6) Revocation. The superintendent may revoke a
previously granted approval to conduct securities activities
on the premises of the state bank, pursuant to the contested
case provisions of Iowa Code chapter 17A, if any of the fol-
lowing occur.

a. The financial condition of the state bank has signifi-
cantly deteriorated.

b. The superintendent determines the securities activi-
ties are being conducted unlawfully or in a unsafe or unsound
manner.

c. Other relevant factors occur which the superintendent
may determine are grounds for a revocation of the securities
activities.

This rule is intended to implement Iowa Code section
524.825.

ITEM 16. Amend rule 187—2.16(524) to read as fol-
lows:

187—2 16(524) Contracts—authomtion Preeeduiesfe;

2.16(1) Scope. Futures contracts shall be defined as stan-
dardized contracts traded on and guaranteed by organized ex-
changes to purchase or sell a specified security or a bank cer-
tificate of deposit on a future date at a specified price.
Forward contracts shall be defined as over-the-counter con-
tracts for forward placement or delayed delivery of securities
in which one party agrees to purchase and another to sell a
specified security at a specified price for future delivery.
Contracts specifying settlement in excess of 30 days follow-
ing the trade date shall be deemed to be forward contracts.
Standby contracts shall be defined as optional forward con-
tracts. For an example, the buyer of a standby contract (put
option) pays a fee for the right or option to sell securities to
the other party at a stated price at a future time. The sellerofa
standby contract receives the fee and must stand ready to buy
the securities at the other party’s option.

Futures contracts, forward contracts and standby contracts
may be used by the state banks to reduce their existing inter-
est rate risk exposure resulting from their overall investment
activities and as a general hedge against interest rate expo-
sure associated with undesired mismatches in interest-sensi-
tive assets and liabilities. At no time shall futures, forward
and standby contracts be used to speculate on future interest
rate movements.

State banks may, without the prior approval of the superin-
tendent, purchase shares in permissible investment compa-
nies, up to a maximum of 20-percent-of capital-and-surplus 15
percent of aggregate capital, which use futures contracts,
forward contracts and standby contracts, as well as repur-
chase agreements and securities lending arrangements as a
part of their portfolio management strategies. However, it re-
mains the responsibility of the board of directors making
these purchases to ensure that a particular investment compa-
ny is a proper holding for the bank’s investment portfolio.

2.16(2) Application. An application by a state bank to en-
gage in futures contracts, forward contracts and standby con-
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tracts shall be in letter form and shall, at a minimum, contain
the following information:.

a. Adescription of the type(s) of contracts the state bank
proposes to purchase and sell.

b. A copy of the board of directors’ resolution authoriz-
ing the specific type(s) of contracts proposed to be purchased
and sold.

c. A copy of the policy adopted by the state bank’s board
of directors which shall include specific policy objectives
that outline permissible contract strategies and their relation-
ship to overall investment activities and asset-liability man-
agement; the names, responsibilities, and authority limits of
the personnel authorized to engage in futures, forward and
standby contracts; limitations applicable to futures, forward
and standby contract positions; the personnel to be used to re-
view at least monthly the bank’s contract positions to ascer-
tain compliance with such limits; the exchanges and firms
through which authorized personnel may conduct futures,
forward and standby contracts; and the dollar limit on trans-
actions with each firm.

d. A representation that the state bank has sufficient
managerial resources to engage in futures, forward and
standby contracts.

€. A copy of the board. of directors’ resolution stating
that the board members have read and understood the “Feder-
al Deposit Insurance Corporation Statement of Policy Con-
cerning Interest Rate Futures Contracts, Forward Contracts,
and Standby Contracts” and will comply with the policy
statement.

2.16(3) Investigation. The superintendent may conductan

mvestlgatlon as deemed necessary erproperin-connection

2 16(4) ApprevalDecrsron The supenntendent shalLde—

shall approve or deny the applzca-
tion within 60 days after the application is accepted for proc-
essing. The decision by the superintendent shall be conveyed
in writing to the applicant.

2.16(6 5) Revocation. The superintendent may suspend-of
revoke the approval of the state bank to engage in futures,
forward and standby contracts, pursuant to the contested case
provisions of lowa Code chapter 17A, if any of the following
occurs.

a. The

el t] .
i financial condi-
tion of the state bank has significantly deteriorated.

b. The superintendent determines the futures, forward or
standby contract activities are being conducted unlawfully or
in an unsafe or unsound manner.

c. Other relevant factors occur which the superintendent
may determine are grounds for a suspensien-of revocation of
the activities.

G(D-ADES
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This rule is intended to implement Iowa Code section
524.901).

ITEM 17. Amend rule 187—4.1(524) to read as follows:

187—4.1(524) Composition of board. The state banking
board is a statutory board composed of the superintendent of
banking, who is an ex officio nonvoting member and chair-
person and six other members. All members of the board are
appointed by the governor.

ITEM 18. Amend rule 187—4.2(524) to read as follows:

187—4.2(524) Term of office. Each member of the board is
appointed for a term of four years which is contemporaneous
wrth the regular term of office of the supenntendent ofbank-

In case of a vacancy in the board
other than a vacancy in the office of the superintendent of
banking, a new member is appointed to fill such vacancy for
the unexpired term.

ITEM 19. Amend rule 187—4.4(524) to read as follows:

187—4.4(524) Meetings and method of contacting mem-
bers of the board. The state banking board generally meets
in the office of the superintendent of-bankiag on the third
Wednesday of each month. Such meetings will be adjourned
for lack of a quorum unless at least four of the six members are
present at the start of each meeting. The superintendent’s of-
fice is located at Suite 300, 200 East Grand Avenue, Suite 300,
Des Moines, Iowa 50309-1827. Anyone wishing to contact
members of the board at other times may obtain the address
and telephone number for each member by calling or writing

to the superintendent of-banking.
ITEM 20. Amend rule 187—4.5(524) to read as follows:

187—4.5(524) Board policy relating to reconsideration of
certain applications which have been previously denied
by the superintendent of banking. Applications which
have been denied by the superintendent efbanking involving
requests to organize new state-chartered banks, requests to
establish bank offices, requests to merge one or more banks,
requests for voluntary dissolution, or requests to change the
location of a bank’s principal place of business from one city
to another may be resubmitted to the board for reconsidera-
tion within 180 days after the date of denial if the previously
denied applicant can provide information showing signifi-
cant positive changes in the factors originally considered by
the board at the time of their last recommendation to the su-
perintendent of bankiag.

This rule is intended to implement Jowa Code section
17A3.

ITEM 21. Amend rule 187—S5.1(17A) to read as follows:

Adept The lowa division of banking hereby adopts the
petitions for rule making segment of the Uniform Adminis-
trative Rules which is printed in the first Volume of the Iowa
Administrative Code with the following amendments.

187—5.1(17A) Petition for rule making. In lieu of the
words “the agency at (designate office)” insert “the Superin-
tendent of Banking, Iowa Department of Commerce, Divi-
sion of Banking, Suite-300; 200 East Grand Avenue, Suite
300, Des Momes Towa 50309-1827”. In lieu of the words
“(AGENCY NAME)” the heading on the petition should
read:
BEFORE THE DIVISION OF BANKING
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ITEM 22. Amend rule 187—5.3(17A) to read as follows:

187—5.3(17A) Inquiries. Inquiries concerning the status of
a petition for rule making should be made to the Superinten-
dent of Banking, Iowa Department of Commerce, Division of
Banking, Suite-300; 200 East Grand Avenue, Suite 300, Des
Moines, lowa 50309-1827.

ITEM 23. Amend rule 187—6.1(17A) to read as follows:
Adept The Iowa division of banking hereby adopts the de-
claratory rulings segment of the Uniform Administrative
Rules which is printed in the frent-of first Volume I of the
Iowa Administrative Code with the following amendments.

187—6.1(17A) Petition for declaratory ruling. In lieu of
the words “the agency at (designate office)” insert “the Super-
intendent of Banking, [owa Department of Commerce, Divi-
sion of Banking, Suite-300; 200 East Grand Avenue, Suite
300, Des Moines, Iowa 50309-1827”. In lieu of the words
“(AGENCY NAME)” the heading on the petition should
read:
BEFORE THE DIVISION OF BANKING

ITEM 24. Amend rule 187—6.3(17A) to read as follows:

187—6.3(17A) Inquiries. Inquiries concerning the status of
a petition for a declaratory ruling may be made to the Superin-
tendent of Banking, Iowa Department of Commerce, Divi-
sion of Banking, Suite-300; 200 East Grand Avenue, Suife
300, Des Moines, Iowa 50309-1827.

ITEM 25. Amend subrule 7.3(1) to read as follows:

7.3(1) Location of records. A request for access to a rec-
ord should be directed to the office where the record is kept.
If the location of the record is not known by the requester, the
request shall be directéd to the Iowa Division of Banking,
200 East Grand Avenue, Suite 300, Des Moines, Iowa
50309-1827. 1If a request for access to a record is misdi-
rected, agency personnel will promptly forward the request
to the appropriate person within the agency.

ITEM 26. Amend subrule 7.13(2), paragraphs “f” and
“g,” to read as follows:

f. All papers, documents, reports, reports of examina-
tions and other writings relating specifically to the supervi-
sion and regulation of any state bank or other person by the
superintendent of banking pursuant to the laws of this state
(lowa Code section 524.215).

g. Reports of examinations conducted by the superinten-
dent ef-banking and reports of examination received by or
furnished to the superintendent ef basking pursuant to ITowa
Code section 524.217.

ITEM 27. Amend subrules 7.15(4) and 7.15(6) to 7.15(8)
to read as follows:

7.15(4) Orders issued by the superintendent. All findings
of fact, conclusions of law, and orders issued by the superin-
tendent ef banking subsequent to a public hearing under the
provisions of chapter 17A, except as otherwise provided by
law. (See Iowa Code section 17A.3.) These records may con-
tain information about individuals.

7.15(6) Policy manuals. The agency’s employees’ manu-
al, containing information concerning policies and proce-
dures for programs administered by the agency, is available
in the office of the agency. Subscriptions to all or part of the
employees’ manual are available at the cost of production
and handling. Requests for subscription information should
be addressed to Iowa Division of Banking, 200 East Grand
Avenue, Suite 300, Des Moines, Iowa 50309-1827. Policy
manuals do not contain information about individuals.
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7.15(7) Reports to superintendent. Reports obtained by
the superintendent ef-banking pursuant to the provisions of
Iowa Code section 524.220. These reports are considered
open records.

7.15(8) Officers, directors and shareholders. Lists filed
with the superintendent efbanking pursuant to the provisions
of Towa Code section 524.515. These reports are considered
open records.

ITEM 28. Amend rule 187—38.8(12B) to read as follows:

187—8.8(12B) Approved rating services. Rating services
approved by the superintendent ef-banking as provided by
Towa Code section 12B.10 for use by the treasurer of state and
the treasurer of each political subdivision in determining
qualifying commercial paperinvestments are Moody’s Inves-
tors Services, New York, New York 10007 and Standard &
Poor’s, Chicago, Illinois 60680.

This rule is intended to implement Iowa Code section
12B.10.

ITEM 29. Rescind and reserve rule 187—9.1(524).

ITEM 30. Amend subrules 9.2(1) to 9.2(10) to read as
follows:

9.2(1) Written policy. The board of directors of the state
bank shall formulate and maintain a written real estate lend-
ing policy that is appropriate for its size and the nature and
scope of its operation. Each policy must be comprehensive
and consistent with safe and sound lending practices. The
standards and limits established in the policy must be re-
viewed and approved at least annually by the board. The real
estate lending policy should reflect the level of risk that is ac-
ceptable to the board and should provide clear and measur-
able underwriting standards that enable the state bank’s lend-
ing staff to evaluate all relevant credit factors. The real estate
lending policy, at a minimum, should:

a. Identify the geographic area where the state bank will
consider lending.

b. Establish loan portfolio diversification standards.

c. Set appropriate terms and conditions by type of real
estate loan.

d. Establish loan origination and approval procedures.

e. Establish prudent underwriting standards which in-
clude clear and measurable loan-to-value limitations.

f. Establish review and approval procedures for ex-
empted loans.

g. Establish loan administration procedures.

h. Establish real estate appraisal and evaluation pro-
grams.

i. Monitor the portfolio and provide timely reports to the
board of directors.

‘When formulating the real estate policy, the board should
consider both internal and external factors, such as size and
condition of the state bank, expertise of its lending staff,
avoidance of undue concentrations of risk, compliance with
all real estate-related laws and rules, and general market con-
ditions.

9.2(2) Evidence of indebtedness. Real estate loans shall be
evidenced by a note or other form of ebligation indebtedness
and shall be secured by liens on or interests in real estate in
the form of mortgages, deeds of trust, or similar instruments.

9.2(3) Appraisals or evaluations. The state bank shall use
written real estate appraisals performed by appraisers who
have demonstrated competency and are subject to effective
supervision in connection with certain real estate-related
transactions. The state bank shall use the services of certified
or licensed appraisers for specific transactions in accordance
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with the implementing regulations adopted in connection
with Title XI of the Federal Financial Institutions Reform,
Recovery, and Enforcement Act of 1989, as amended (FIR-
REA) 12 U.S.C. §3310 and 3331 through 3351. All apprais-
als performed must conform to the minimum appraisal stan-
dards of federal regulations. Also, appropriate evaluation
programs for real estate-related transactions exempt from
federal regulations must be established based upon safety
and soundness consnderatlons as well as economic con51der-
atlons c-federal-ba egulatory-a

9.2(4) Loan-to-value limits. The board of directors of the
state bank shall establish its own internal loan-to-value
(LTV) limits for real estate loans. These internal limits shall
not exceed the following:

LOAN CATEGORY LTV (PERCENT)
Raw land 65
Land development 75
Construction:

Multifamily, commercial & other nonresidential 80

1- to 4-family residential 85
Farmland, ranchland or timberland 85
1- to 4-family not owner-occupied 85
Multifamily residential (5 or more units) 85
Commercial and other nonresidential 85
Owner-occupied 1- to 4-family and home equity 90*

The loan-to-value limits established by the board shall not
apply to loans for which a lien on or interest in real estate is
taken as additional collateral through an abundance of cau-
tion.

*A loan-to-value limit has not been established for perma- . -

nent mortgage or home equity loans on owner-occupied, 1-
to 4-family residential property. However, for any such loan
with a loan-to-value ratio that exceeds 90 percent at origina-
tion, an institution should require appropriate credit en-
hancement in the form of either mortgage insurance or readi-
ly marketable collateral.

Compliance with the appropriate loan-to-value limits
shall require that the state bank’s lien be aggregated with
more senior liens securing the same property. The state bank
shall maintain written verification of the outstanding balance
or the maximum credit available to the borrower of any more
senior lien at the inception of the loan. The existence of taxes
or assessments that are not delinquent, instruments creating
or reserving mineral, oil or timber rights, rights-of-way, joint
driveways, sewer rights, rights in walls or by reason of build-
ing restrictions or other like restrictive covenants, or when
such real estate is subject to lease in whole or part whereby
the rents or profits are reserved to the owner shall not be
deemed senior liens for purposes of compliance with loan-to-
value limits.

9.2(5) Evidence of title. The state bank shall obtain, when
lending for the purpose of acquisition or for the purpose of
refinance of acquisition when a new mortgage, deed of trust,
or similar instrument is filed, either:

a. A written legal opinion by an attorney admitted to
practice in the state in which the real estate is located show-
ing marketable title in the mortgagor and describing any ex-
isting liens and stating that the state bank’s mortgage, deed of
trust, or similar instrument is a lien on the real estate, or
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b. Title insurance written by an insurance company li-
censed to do business in the state in which the real property is
located, describing any existing liens and insuring the title to
the real property and the validity and enforceability of the
mortgage, deed of trust, or similar instrument as a lien on the
real property.

9.2(6) Insurance. The state bank shall require, when lend-
ing for the purposes of acquisition or for the purpose of refi-
nance of acquisition of real estate when a new mortgage,
deed of trust, or similar instrument is filed, insurance against
loss from fire, wind, and natural hazards on all structures
which are included in the mortgage for the term of the loan.
The state bank may, at its own expense, maintain insurance
covering its interest as lender. If the real estate is located
within a special flood hazard area as identified by the Federal
Emergency Management Agency, the state bank shall require
flood insurance in accordance with the Flood Disaster
Protection Act of 1973 (42 U.S.C. §4003 et seq.) and imple-
menting regulations adopted in connection therewith.

9.2(7) The-state bank-shall originate-or-purchase loans se-

g | 1 in I ) |
state-of lowa-

9.2(8 7) Disclosures. The state bank shall provide perti-
nent and timely disclosures to borrowers pursuant to the Real
Estate Settlement Procedures Act of 1974 as amended and
implementing regulations adopted in connection therewith
(12 U.S.C. §2601 et seq.) and Regulation Z, Truth-In-Lend-
ing Act as amended (15 US.C.
§1601 et seq.)
nection-therewith

9.2(9 8) Exceptions. There are certain real estate transac-
tions in which other factors significantly outweigh the need
to apply the provisions of subrules 9.2(4) to 9.2(8). There-
fore, the following transactions are exempt from subrules
9.2(4) to 9.2(8):

a. Loans guaranteed, insured, or for which a written
commitment for such has been issued by the U.S. govern-
ment or its agencies.

b. Loans guaranteed, insured, or for which a written
commitment for such has been issued by the state of Iowa, a
political subdivision, or agency thereof, provided that the
state bank has determined that the guarantor or insurer has
the financial capacity and willingness to perform under the
terms of the agreement.

c. Acceptance of real estate as collateral to secure debts
previously contracted in good faith.

d. Securities collateralized by real estate, but in which a
state bank may invest pursuant to Iowa Code section
524.901.

e. With the prior approval of the superintendent, any
other loans approved, issued, insured or guaranteed by any
other federal or state sponsored program.

9.2(10 9) Exempted transactions. In addition to the ex-
emptions set forth in subrule 9.2(8), it may be appropriate, in
light of all ef-the relevant credit considerations, including
community reinvestment factors, for state banks, in certain
instances, to originate or purchase real estate loans that do
not meet the requirements of subrules 9.2(4) to 9.2(7). State
banks shall be allowed to make such loans; however, the ag-
gregate amount of all real estate loans that fall into this cate-
gory shall not exceed 25 percent of aggregate total-equity
capital as reflected on the state bank’s most recent consoli-
dated report of condition, unless prior approval to exceed
thls ltmztatton has been obtamed from the supermtendent
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customers: These exempted loans must be identified by the
board of directors atinception by name and outstanding bal-
ance and must be reviewed by the board no less frequently
than annually Examiners, during the
course of their examinations, will determine whether these
exempted loans are adequately documented and appropriate
in light of overall safety and soundness considerations. No
real estate loans to directors, officers, or principal sharehold-
ers or their related interests shall be allowed in the exempted
category of this subrule.

This rule is intended to implement Iowa Code section
524.905.

ITEM 31. Amend subrule 9.3(2), paragraphs “d,” “g”
and “i” to read as follows:

d. Abank officer, an officer of an affiliated lease origina-
tor, or an independent third-party appraiser shall conduct at
inception, and then at least annually thereafter, an inspection
of the leased tangible personal property, unless prior approv-
al to waive the inspection requirements has been obtained
from the superintendent

g. Property covered by the lease shall be limited to tangi-
ble personal property, excluding livestock. In addition a
state bank may purchase or construct a municipal building,
such as a school building, or other similar public facility and,
as holder of legal title, lease the same to a municipality or
other public authority having resources sufficient to make
payment of all rentals as they become due. The lease agree-
ment shall address liability issues and shall provide that
upon its expiration the lessee will become owner of the build-
ing or facility.

i. The term of a lease shall not exceed seven years if
made to a nongovernmental unit or ten years if made to a gov-
ernmental unit without the prior approval of the superinten-

dent ef banking.

ITEM 32. Amend subrule 9.3(3), paragraph “a,” to read
as follows:

a. Ifthe obligations acquired carry full recourse endorse-
ments, guaranty, or an agreement to repurchase of the lessor
or servicer negotiating the sale of the leases, then the endors-
er, guarantor, or repurchaser shall also be deemed to be a cus-
tomer of the bank. This customer’s obligation would be lim-
ited to 35 percent of
aggregate capital of the state bank if the amounts exceeding
20 15 percent of capitaland surplus aggregate capital consist
of obligations as endorser of negotiable chattel paper nego-
tiated by endorsement with recourse, or as unconditional
guarantor of nonnegotiable chattel paper, or as transferor of
chattel paper endorsed without recourse subject to a repur-
chase agreement.

ITEM 33. Amend subrule 9.3(5) to read as follows:

9.3(5) Exempted transactions. In some instances, it may
be appropriate, in light of all relevant credit con51derat10ns
to originate or purchase leases that do not conform with the
requirements of 9.3(2)“c,” “d,” and “e.” The outstanding ag-
gregate rentals payable of all ongmated and purchased leases
that fall into this category shall not exceed 25 percent of the
totalequity aggregate capital as reflected on the state bank’s
most recent consolidated report of condition, unless prior ap-
proval to exceed this limitation has been obtained from the
superintendent - These exempted leases shall be
identified by the board of directors by name and
outstanding balance and shall be reviewed by the board at
least-quarterly no less frequently than annually. Examiners,
during the course of their examinations, will determine
whether these exempted leases are adequately documented
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and appropriate in light of overall safety and soundness con-
siderations. No leases to directors, officers, or substantial
shareholders or their related interests shall be allowed in the
exempted category of this subrule.

This rule is intended to implement Iowa Code section
524.908.

ITEM 34. Rescind subparagraph 10.4(2)“d”(5).

ITEM 35. Amend subrule 15.1(1) to read as follows:

15.1(1) Form used. Printed copies of application for li-
cense shall be obtained from the Superintendent of Banking,
Iowa Department of Commerce, Division of Banking, State
of lowa;-Suite-300; 200 East Grand Avenue, Suite 300, Des
Moines, lowa 50309-1827. The printed application form
shall be used by each applicant when applying for a license.
All questions shall be answered in full and whenever space is
inadequate a rider may be attached giving in full the informa-
tion required.

ITEM 36. Amend rule 187—15.2(536) to read as fol-
lows:

187—15.2(536) Suspension, revocation or surrender of li-
cense.

- No refund of license fee, in whole or in
part, shall be made wherein a license is suspended, revoked,
or surrendered

This rule is.intended to implement Iowa Code section
536.9 and 1985 Iowa Acts, chapter 158.

ITEM 37. Rescind rule 187—15.3(536) and insert in lieu
thereof the following new rule:

187—15.3(536) Records.

15.3(1) Loan register. A “loan register” or its equivalent
record which shall be the book of original entry shall show
for every loan: account number, date of loan, name of bor-
rower and nature of security. The register shall be kept
chronologically in the order made for two years from the date
of final entry.

15.3(2) Ledger card.

a. Such account card shall show: name and address of
borrower; loan number; date of loan; terms of repayment in-
cluding maturity date; amount financed; total of payments;
nature of security; cost of each credit insurance policy and
any other insurance policy with each premium stated sepa-
rately; name of each endorser, comaker or surety; and
amount of recording and releasing fees.

b. All payments shall be posted on the account card as of
the date received. No erasures whatsoever may be made in
the payment section of any account card. In case of error, a
line should be drawn in ink through the improper entry, with
the correct entry made on the following line. The entries on
the card shall correspond with the receipts given to the bor-
TOWer.

c. If payment is made in any other way than in the ordi-
nary course of business, it shall be so designated; for exam-
ple, payment by sale of security, insurance claim or endorser.
When a death claim is filed, the exact date of death is to be
recorded on the ledger card.
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d. The card for an interest-bearing loan shall show the
amount of the loan if different from the amount financed, the
amount and date of each payment received, the allocation of
the payment to principal and interest, and the remaining prin-
cipal balance. If a portion of the interest earned is not paid at
the time payment is made, the card for an interest-bearing
loan must show either the date to which interest is paid or the
amount of interest then due but unpaid.

e. The card for a precomputed loan shall show the actual
amount of the loan excluding the precomputed interest, the
amount of the precomputed interest and the face amount of
the note including interest, the amount and date of each pay-
ment applied to the note, the unpaid balance of the note after
applying such payment and the type and amount of any addi-
tional charges collected or assessed. If deferment chargesare
collected in whole or in part, the card shall indicate any un-
collected portion of the deferment charge, the particular in-
stallment deferred, the number of times deferred, plus the
date of the final installment.

f. When any loan is prepaid in full, either by cash or re- -

newal, the card must show the date of prepayment, the
amount paid to discharge the loan, the amount of the interest
rebate, and any deduction from the rebate for previously
earned but uncollected charges, and refunds of the unearned
premiums of each credit insurance policy or other insurance
policy. Each insurance refund shall be separately recorded
on the card.

g. Account ledger cards relating to each type of business
operation must be filed in separate groups. Paid-in-full and
renewed ledger cards must also be filed in a similar manner
and retained from one banking division examination to the
next. After the examination, these cards may be filed in a
permanent file.

15.3(3) Account ledger card control. A record shall be
maintained in the licensed office showing the total number of
accounts and total amount receivable for each type of busi-
ness. This record shall be posted either daily or weekly.

15.3(4) Loan file. A separate file shall be maintained for
each borrower in the office where the loan is outstanding.
Such file shall contain the note, security agreement, wage as-
signment and all other evidence of indebtedness or security
pertaining to the loan except when the note is kept in a sepa-
rate promissory note file or when said papers are in custody
of a court or an agent for collection or are hypothecated.
When a borrower is also a comaker, guarantor or endorser on
another loan, the file of such borrower shall be cross-refer-
enced to the other, unless such cross-referencing is included
on the alphabetical record required by 15.3(5) or on the indi-
vidual account card required by 15.3(2). All instruments tak-
en in connection with a loan and signed by a borrower must
bear the loan number.

15.3(5) Index. An alphabetical record shall be maintained
and show the name of each borrower, endorser, comaker, or
surety who is currently indebted to the licensee, together with
sufficient information to locate the account card.

15.3(6) Disbursement voucher. Licensees shall use a dis-
bursement voucher or equivalent document in conjunction
with each loan showing a detailed itemization of the distribu-
tion of the loan proceeds.

15.3(7) EDP systems. With prior written approval from
the superintendent, the licensee’s use, in whole or part, of
mechanical or electronic data processing equipment to main-
tain its loan account records, or business records, shall be
permitted if it is determined that the EDP system provides the
same information as is otherwise required.

This rule is intended to implement lowa Code sections
17A.3 and 536.11.
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ITEM 38. Rescind rule 187—15.4(536) and insert in lieu
thereof the following new rule:

187—15.4(536) Miscellaneous restrictions.

15.4(1) Mail loans. A licensee shall have authority to
make and complete loans by mail from the lender’s licensed
office. In making such loans, the lender shall mail all the nec-
essary papers to the borrower; and upon completion of such
papers by the borrower, the check or money order represent-
ing proceeds of the loan shall be mailed from the licensee’s
office.

15.4(2) Default charge. Default charges are not to be col-
lected if payment is made by accident and health insurance
claim.

This rule is intended to implement Iowa Code section
536.12 and 1985 Iowa Acts, chapter 158.

ITEM 39. Rescind rule 187—15.5(536) and insert in lieu
thereof the following new rule:

187—15.5(536) Interestrate. Pursuantto the power granted
to the state banking board under lowa Code section 536.13,
subsections (1)“b” and (2), the state banking board in action
taken at a board meeting held June 12, 1985, fixed the maxi-
mum interest that may be charged beginning July 15, 1985,
and until such time as a different rate is fixed by the board as
36 percent per annum on any part of the unpaid balance not
exceeding $1,000 and 24 percent perannum on any part of the
unpaid balance in excess of $1,000, but not exceeding $2,800
and 18 percent per annum on any partof the unpaid balance in
excess of $2,800, but not exceeding $10,000.

This rule is intended to implement Iowa Code section
536.13.

ITEM 40. Rescind rules 187—15.6(536) to 187—
15.8(536).

ITEM 41. Amend rule 187—16.1(536A) to read as fol-

lows:

187—16.1(536A) Licenses. The license and current license
renewal card of each licensee shall be prominently displayed
and available for easy reading by the public in the place of
business of the licensee. No refund of a license fee, in whole
or in part, shall be made wherein a license is suspended, re-
voked, or surrendered.

ITEM 42. Rescind rule 187—16.2(536A) and insert in
lieu thereof the following new rule:

187—16.2(536A) Other business in same office. The su-
perintendent, upon receiving a completed application from a
licensee, may authorize that licensee to conduct its industrial
lending business within the same office, room, suite or place
of business in which any other business is conducted except
that no authorization will be granted to a licensee to conduct
its industrial lending business within the same office, room,
suite or place of business where the sale of tangible personal
property is conducted; except that the sale of repossessed
property shall be allowed.

ITEM 43. Rescind rule 187—16.3(536A) and insert in
lieu thereof the following new rule:

187—16.3(536A) Multiple business authorization. This
regulation shall be known as the “Multiple Business Regula-
tion.” Any authorization granted by this regulation shall be
conditional upon full compliance with all parts thereof.
Printed copies of the “Application for Multiple Business Au-
thorization” shall be obtained from the office of Superinten-
dentof Banking, lowa Department of Commerce, Division of
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Banking, 200 East Grand Avenue, Suite 300, Des Moines,
Iowa 50309-1827. The printed application form shall be used
by each licensee when applying for multiple business authori-
zation. All information shall be supplied in full and where
space is inadequate for a full answer, arider shall be attached.

ITEM 44. Rescind rule 187—16.4(536A) and insert in
lieu thereof the following new rule:

187—16.4(536A) Multiple business revocation. If the li-
censee or other business affiliate fails to comply with any con-
ditions set forth in these rules, the superintendent, upon giv-
ing ten days’ advance written notice to the licensee by
certified mail stating the superintendent’s contemplated ac-
tion and the grounds thereof, and after granting the licensee an
adequate hearing, may revoke the licensee’s authorization to
conduct a multiple business operation.

ITEM 45. Rescind rule 187—16.5(536A) and insert in
lieu thereof the following new rule:

187—16.5(536A) Examination of books. The superinten-
dent or the superintendent’s duly appointed representative
shall have the right to examine and investigate the books, ac-
counts and records wherever situated of all businesses autho-
rized or conducted by a licensee licensed pursuant to lowa
Code chapter S36A. Allbooks, accounts and records pertain-
ing to businesses conducted pursuant to such license shall be
made readily available to the examiners who may investigate
without prior notice.

ITEM 46. Rescind rule 187—16.6(536A) and insert in
lieu thereof the following new rule:

187—16.6(536A) Records. Records for loans made under
the Iowa industrial loan law shall be kept separate from other
types of business conducted in the office of the licensee. Each
licensee shall keep the following records in its place of busi-
ness, except that combination forms and special office sys-
tems may be used in lieu thereof, if approved by the superin-
tendent in writing.

16.6(1) Loan register.

a. The loan register shall contain the original entry and
shall show for every loan the loan number, date of loan, name
of borrower, nature of security, and amount of note.

b. The loan register shall be kept chronologically in the
order made.

16.6(2) Account ledger cards.

a. An individual account ledger card shall be kept for
each account and shall show at least the loan number, name
and address of the borrower, date of loan, date of first pay-
ment, date of final payment, terms of repayment, amount fi-
nanced, total of payments, face amount of note if different
from amount financed or total of payments, cash advanced to
borrower, cash advanced to pay balance of previous industri-
al loan, interest or discount charge, service charge, attorney
fee, fee paid or to be paid to a public official for recording or
filing a mortgage or for satisfying a judgment or lien on any
real or personal property securing the loan, type and cost of
each credit insurance policy, and type and cost of any other
insurance policy.

b. All payments shall be credited upon the account led-
ger card as of the same day they are received. No erasures
whatsoever may be made in the payment section of any ac-
count ledger. In case of error, a line shall be drawn in ink
through the improper entry with the correct entry made on
the following line.

c. If payment is made through the proceeds of an insur-
ance claim or the sale of security, it shall be so designated.
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When a death claim is filed, the exact date of death is to be
recorded on the ledger card.

d. The account ledger card for an interest-bearing loan
shall show the amount and date of each payment received,
the allocation of the payment to interest and principal, and
the remaining principal balance. If a portion of the interest
earned is not paid at the time payment is made, the card for an
interest-bearing loan must show either the date to which in-
terest is paid or the amount of interest then due but unpaid.

e. The account ledger card for a precomputed loan shall
show the amount and date of each payment received, the un-
paid balance of the note after applying such payment, and the
amount and description of any additional charges collected.
If deferment charges are collected in whole or in part, the led-
ger card shall indicate any uncollected portion of the defer-
ment charge, the number of installments deferred, plus the
date of the final installment.

f.  Whenaloan s prepaid in full, the account ledger card
shall show the date of prepayment, the amount paid to dis-
charge the loan, the amount of the interest or discount rebate,
the refund of the unearned premiums of each credit insurance
policy, or any other insurance policy, and any deduction from
the rebate or refunds for previously earned but uncollected
charges.

g. Account ledger cards relating to each type of business
operation must be filed in separate groups. Paid-in-full or re-
newed account ledger cards must also be filed in a similar
manner and must be retained as a separate group from one
banking division examination to the next.

16.6(3) Account ledger card control. A record shall be
maintained in the licensed office showing the total number of
accounts and amount receivable for each type of business
conducted. This record shall be posted either daily or week-
ly.

16.6(4) Original paper file.

a. Aseparate file, envelope or folder shall be maintained
for each borrower or loan account.

b. Such file shall contain all papers relating to the bor-
rower or the loan with the exception of the promissory note
which may be kept in a separate promissory note file. Copies
of the note and security agreement shall be substituted for the
original documents if the loan has been sold, pledged or as-
signed as collateral security or if the original papers are in the
custody of a court or agent for collection.

c. All instruments evidencing or securing a loan must
bear the loan number.

d. No instrument or part thereof shall be left blank for
completion after the borrower(s) has signed the instrument.

16.6(5) Promissory note file. If the promissory notes are
not kept in the file of original papers and have not been sold,
pledged or assigned as collateral security or placed in the cus-
tody of a court or agent for collection, then they must be kept
in a promissory note file.

16.6(6) Index. An alphabetical index shall be maintained
for each borrower, endorser, comaker, surety or other party
currently indebted to the licensee or to any other business op-
erated within the same office, room, suite or place of busi-
ness. The index shall show the following information: the
name of the obligor, the account number assigned to the obli-
gor’s indebtedness, the type of indebtedness (regulated loan,
industrial loan, insurance, receivable, or any receivable), in-
formation showing whether the obligor is other than a bor-
rower and sufficient information to locate all account ledger
cards.

16.6(7) Disbursement voucher. Licensees shall use a dis-
bursement voucher or equivalent document in conjunction
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with each loan showing a detailed itemization of the distribu-
tion of the loan proceeds.

16.6(8) EDP systems. With prior written approval from
the superintendent, the licensee’s use, in whole or in part, of
mechanical or electronic data processing equipment to main-
tain its loan account records, or other business records, shall
be permitted if it is determined that the EDP system provides
the same information as is otherwise required.

ITEM 47. Rescind rule 187—16.7(536A) and insert in
lieu thereof the following new rule:

187—16.7(536A) Record retention. Licensees shall be re-
quired to preserve their books, accounts and files for a mini-
mum period of two years following the date of final entry re-
corded therein.

ITEM 48. Rescind rule 187—16.8(536A) and insert in
lieu thereof the following new rule:

187—16.8(536A) Loan conversion. If any person or hus-
band and wife together is indebted in any amount on a loan
made under the provisions of the Iowa industrial loan law, no
loan shall be made to said person or husband and wife togeth-
er under the Iowa regulated loan law unless the proceeds of
the regulated loan, after deducting insurance premiums, ex-
ceed by $200 or more the amount necessary to pay in full the
balance due on the industrial loan after the normal rebates
have been made. The proceeds of the regulated loan shall, to
the extent necessary, be applied to pay off the balance of the
industrial loan.

ITEM 49. Rescind rule 187—16.9(536A) and insert in
lieu thereof the following new rule:

187—16.9(536A) Mail loans. A licensee shall have author-
ity to make and complete loans by mail from the lender’s li-
censed office. In making such loans, the lender shall mail all
the necessary papers to the borrower; and upon completion of
such papers by the borrower, the check or money order repre-
senting proceeds of the loan shall be mailed from the licen-
see’s office.

ITEM 50. Rescind rule 187—16.10(536A) and insert in
lieu thereof the following new rule:

187—16.10(536A) Real estate loan reporting and disclo-
sure. Each licensee which is a reporting financial institution
shall file with the lowa finance authority and the superinten-
dent a report showing mortgage loans made in Iowa, by cen-
sus tract, in form and substance as required by the Federal
Home Mortgage Act and regulations promulgated under that
Act.

This rule is intended to implement Iowa Code sections
535A.1 and 535A 4.

ITEM 51. Rescind rule 187—16.11(536A) and insert in
lieu thereof the following new rule:

187—16.11(536A) Thrift certificates. A licensee shall
notify the superintendent in writing before issuing thrift cer-
tificates or similar evidences of indebtedness to the general
public.

16.11(1) Acknowledgment. When a new customer pur-
chases a thrift certificate or similar evidence of indebtedness
that is not insured by a federal deposit insurance agency, the
customer shall sign an acknowledgment. The acknowledg-
ment shall be a separate form and in duplicate. The original
copy shall be given to the customer and the duplicate retained
by the licensee. The acknowledgment shall be in substantial-
ly the following form:
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ACKNOWLEDGMENT

THRIFT CERTIFICATES, OR SIMILAR EVIDENCES OF INDEBTEDNESS,
ISSUED BY THIS CORPORATION:

1) ARE NOT INSURED OR GUARANTEED BY THE FEDERAL DE-
POSIT INSURANCE CORPORATION (FDIC) OR ANY OTHER FEDERAL
AGENCY, AND

2) ARE NOT INSURED OR GUARANTEED BY THE STATE OF
IOWA OR ANY OF ITS AGENCIES.

3) ARE INVESTMENTS AND SUBJECT TO INVESTMENT RISKS,
INCLUDING THE POSSIBLE LOSS OF THE PRINCIPAL AMOUNT IN-
VESTED.

You are entitled to a copy of the firm’s Disclosure Document
and a copy of the firm’s most current audited financial state-
ments.

Your signature(s) below indicate(s) you have read and re-
ceived a copy of this document.
‘Date:
Signature:
Signature:
Signature:
Signature:

16.11(2) Disclosure. A licensee shall, before issuing thrift
certificates or similar evidences of indebtedness that are not
insured by a federal deposit insurance agency, have available
for distribution a disclosure document. The disclosure docu-
ment and any changes to the disclosure document shall be ap-
proved by the superintendent. The disclosure document shall
contain all material facts necessary to make an informed in-
vestment decision with respect to the purchase of a thrift cer-
tificate or similar evidence of indebtedness. The disclosure
document will provide, at a minimum, the following:

a. A synopsis of the licensee’s primary business.

b. A synopsis of management’s experience and exper-
tise.

c. A statement that thrift certificates have substantial re-
strictions on their transferability.

d. Astatement that thrift certificates or similar evidences
of indebtedness are not registered under the Iowa Securities
Act nor are they registered with the Securities and Exchange
Commission.

e. Astatement that thrift certificates or similar evidences
of indebtedness may be sold only to residents of the state of
Iowa.

f. A statement regarding the licensee’s policy regarding
early redemption and penalties, if any, for early redemption.

g. Astatement that thrift certificates or similar evidences
of indebtedness are unsecured and purchasers rank as general
creditors of the company and have rights prior to subordi-
nated debt, debentures, capital notes and stockholders of the
company.

h. Audited financial statements setting forth in compara-
tive form corresponding figures for the previous two fiscal or
calendar year ends.

This rule is intended to implement Jowa Code section
536A.22.

ITEM 52. Rescind rule 187—16.12(536A) and insert in
lieu thereof the following new rule:

187—16.12(536A) Real estate loans. A licensee may, sub-
ject to Iowa Code chapter 536A and these rules, extend credit
secured by real estate; or discount, purchase, or finance ven-
dors’ or vendees’ interest in real estate contracts.
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16.12(1) If the licensee issues thrift certificates or similar
evidences of indebtedness that are not insured by a federal
deposit insurance agency, the following documentation shall
be obtained and retained for the aforementioned loans or con-
tracts secured by real estate. These documentation require-
ments do not apply to loans in which a lien or an interest in
real estate is taken as additional collateral through an abun-
dance of caution. The required documentation is as follows:

a. Loan application or similar document disclosing the
name of the applicant(s), the purpose of the loan, and the pro-
posed security.

b. A signed and dated financial statement from the bor-
rower(s).

c. Credit report detailing the borrower’s history of re-
paying debt.

d. Written verification that the licensee’s interest in the
security is properly insured.

e. Legal opinion or similar assurance affirming the va-
lidity of the licensee’s lien or claim on the security.

f. Signed and dated appraisal, completed by a qualified
person after inspecting the property, which indicates the mar-
ket value of the property.

g. Legal documents including the note, security agree-
ment, and mortgage or similar instrument constituting a lien
or claim upon real estate.

h. Copies of all documents required to be disclosed to the
borrower pursuant to state or federal laws.

16.12(2) Reserved.

This rule is intended to implement Iowa Code sections
536A.20 and 536A.22.

ITEM 53. Rescind rules 187—16.13(536A) to 187—
16.16(536A), 187—16.20(536A), 187—16.25(536A),
187—16.27(536A) to 187—16.28(536A), and 187—
16.30(536A).

ARC 6569A

ECONOMIC DEVELOPMENT, IOWA
DEPARTMENT OF[261]

Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
as provided in Iowa Code §17A.4(1)%5.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on its own motion or on written request by any individual
or group, review this proposed action under §17A.8(6) at a regular or spe-
cial meeting where the public or interested persons may be heard.

Pursuant to the authority of Iowa Code sections 15.104
and 15.106, the Iowa Department of Economic Development
hereby gives Notice of Intended Action to amend Chapter 5,
“Iowa Industrial New Jobs Training Program,” lowa Admin-
istrative Code.

The amendment defines the conditions by which commu-

nity colleges determine which jobs under an Iowa Industrial

New Jobs Training Project can utilize the supplemental new
jobs credit from withholding.
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Public comments concerning the proposed amendment
will be accepted until 4:30 p.m. on August 6, 1996. Interested
persons may submit written or oral comments by contacting:
Alan Clausen, Department of Economic Development, 200
East Grand Avenue, Des Moines, Iowa 50309; telephone
number (515)281- -9009.

A public hearing to receive comments about the proposed
amendment will be held on August 6, 1996, at 10 a.m. at the
Workforce Development Center, 150 Des Moines Street, Des
Moines, Iowa, in Room 136. Individuals interested in pro-
viding comments at the hearing should contact Alan Clausen
by 4 p.m. on August 5, 1996, to be placed on the hearing
agenda.

This amendment is also Adopted and Filed Emergency
and published herein as ARC 6570A. The content of that
submission is incorporated by reference.

This rule is intended to implement 1996 Iowa Acts, Senate
File 2351, section 8.

ARC 6571A

ECONOMIC DEVELOPMENT, IOWA
DEPARTMENT OF[261]

Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
as provided in Iowa Code §17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on its own motion or on written request by any individual
or group, review this proposed action under §17A.8(6) at a regular or spe-
cial meeting where the public or interested persons may be heard.

Pursuant to the authority of Iowa Code sections 15.104
and 15.106, the Iowa Department of Economic Development
hereby gives Notice of Intended Action to rescind Chapter 7,
“lowa Jobs Training Program,” lowa Administrative Code,
and adopt a new chapter with the same title.

The rules implement program changes authorized by 1996
Iowa Acts, Senate File 2351.

Public comments concerning the proposed amendment
will be accepted until 4:30 p.m. on August 6, 1996. Inter-
ested persons may submit written or oral comments by con-
tacting: Bob Lipman, Department of Economic Develop-
ment, 200 East Grand Avenue, Des Moines, Iowa 50309;
telephone number (515)281-9028.

A public hearing to receive comments about the proposed
amendment will be held on August 6, 1996, at 1 p.m. at the
Workforce Development Center, 150 Des Moines Street, Des
Moines, Iowa in Room 136. Individuals interested in provid-
ing comments at the hearing should contact Bob Lipman by 4
p-m. on August 5, 1996, to be placed on the hearing agenda.

This amendment is also Adopted and Filed Emergency
and published herein as ARC 6572A. The content of that
submission is incorporated by reference.

These rules are intended to implement 1996 Iowa Acts,
Senate File 2351, sections 9 to 15.
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ARC 6575A er of program requirements, and delete the valuation of in-
centives procedures which were administrative, not statutory

requirements.
ECONOMIC DEVELOPMENT’ IOWA Public comments concerning the proposed amendments
DEPARTMENT OF[261] will be accepted until 4:30 p.m. on August 6, 1996. Interested

Notice of Intended Action

Twenty-five interested persons, a governmenta! subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
as provided in Iowa Code §17A.4(1)%p.”

Notice is also given to the public that the Administrative Rules Review
Commiittee may, on its own motion or on written request by any individual
or group, review this proposed action under §17A.8(6) at a regular or spe-
cial meeting where the public or interested persons may be heard.

Pursuant to the authority of Iowa Code sections 15.104
and 15.106, the lowa Department of Economic Development
hereby gives Notice of Intended Action to adopt Chapter 26,
“Variance Procedures for Tax Increment Financing (TIF)
Housing Projects,” lowa Administrative Code.

The proposed new rules establish the procedures to re-
quest a variance from the required level of benefit to low- and
moderate-income families when conducting a housing devel-
opment project using the provisions of tax increment financ-
ing.

Public comments concerning the proposed new chapter
will be accepted until 4:30 p.m. on August 6, 1996. Inter-
ested persons may submit written or oral comments by con-
tacting Roselyn McKie Wazny, Division of Community and
Rural Development, Department of Economic Development,
200 East Grand Avenue, Des Moines, lowa 50309; telephone
number (515)242-4822.

A public hearing to receive comments about the proposed
new chapter will be held at 11 a.m. on August 6, 1996, at the
above address in the IDED main conference room. Individu-
als interested in providing comments at the hearing should
contact Roselyn McKie Wazny by 4 p.m. on August 5, 1996,
to be placed on the hearing agenda.

These rules are also Adopted and Filed Emergency and
published herein as ARC 6576A. The content of that sub-
mission is incorporated by reference.

These rules are intended to implement 1996 Iowa Acts,
Senate File 2464, section 24.

ARC 6573A

ECONOMIC DEVELOPMENT, IOWA
DEPARTMENT OF[261]

Notice of Intended Action

'l\venty-ﬁve interested persons, a governmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
as provided in Iowa Code §17A.4(1)%b.”

Notice is also given to the public that the Administrative Rules Review

Committee may, on its own motion or on written request by any individual

or gmup, rewew this proposed action under §17A.8(6) at a regular or spe-
ting where the public or interested persons may be heard.

Pursuant to the authority of Iowa Code sections 15.104
and 15.106, the lowa Department of Economic Development
hereby proposes amendments to Chapter 58, “New Jobs and
Income Program,” lowa Administrative Code.

The proposed amendments implement changes authorized
by 1996 Iowa Acts, House Files 2234 and 2481, which be-
came effective on July 1, 1996. The amendments add new
definitions, incorporate the expanded benefits authorized un-
der the new laws, establish the process for requesting a waiv-

persons may submit written or oral comments by contacting
Bob Henningsen, Business Development Division, Depart-
ment of Economic Development, 200 East Grand Avenue,
Des Moines, Iowa 50309; telephone number (515)242-4725.

A public hearing to receive comments about the proposed
amendments will be held on August 6, 1996, at 1:30 p.m. at
the above address in the IDED main conference room. Indi-
viduals interested in providing comments at the hearing
should contact Betty Hadden at (515)242-4707 by 4 p.m. on
August 5, 1996, to be placed on the hearing agenda.

These amendments are also Adopted and Filed Emergen-
cy and published herein as ARC 6574A. The content of that
submission is incorporated by this reference.

These amendments are intended to implement 1996 Iowa
Acts, House Files 2234 and 2481.

ARC 6551A
EDUCATION DEPARTMENT|[281]

Notice of Intended Action

Twenty-five interested persons, a govemmental subdlwsmn, an agency or
association of 25 or more persons may d an oral pr tation hereon
as provided in Iowa Code §17A.4(l)“b »

Notice is also given to the public that the Administrative Rules Review

Committee may, on its own motion or on written request by any individual

or group, review this proposed action under §17A.8(6) at a regular or spe-

cial meeting where the public or interested persons may be heard.

Pursuant to the authority of Iowa Code section 256.7(5),
the Iowa State Board of Education hereby gives Notice of In-
tended Action to amend Chapter 17, “Open Enrollment,”
Iowa Administrative Code.

Item 1 adds the definition of “timely filed” to the defini-
tions.

Item 2 changes the date of application for open enrollment
from October 30 to January 1 and removes the requirement
that parents/guardians provide a reason for requesting open
enrollment. The date change will allow parents additional
time to consider using the open enrollment option. The re-
moval of the requirement for providing a reason will lessen
tension between the district and the parent/guardian.

Itemn 3 changes the approval date for the resident district to
correspond with the new application date indicated in Item 1.
It also allows a district, by written policy, to delegate to the
district superintendent the authority to approve, but not deny,
timely filed applications. This will save time and energy at
board meetings and will facilitate the handling of open en-
rollment applications.

Item 4 expands the definition of “good cause” to include
the loss of accreditation or the permanent closing of a non-
public school of attendance. This change provides access to
open enrollment to parents/guardians whose children attend
a nonpublic school that either loses its state accreditation or
closes permanently after the normal application date of Janu-
ary 1.

Item 5 changes the approval date to correspond with the
new application date of January 1.

Item 6 adds nonpublic school of attendance to the good
cause definition.
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Item 7 reletters this subrule and defines “loss of accredita-
tion” as mentioned in Item 3 as removal of accreditation by
the state board, surrender of accreditation, or permanent clo-
sure. This change will provide access to open enrollment to
parents/guardians whose children attend a nonpublic school
that either loses its state accreditation or closes permanently
after the normal application date of January 1.

Item 8 allows districts, by written policy, to delegate to the
district superintendent the authority to approve, but not deny,
timely filed applications for good cause. This will save time
and energy at school board meetings and facilitate the han-
dling of open enrollment applications.

Item 9 changes the approval date to correspond with the
new application date of January 1.

Item 10 rescinds a subrule that is no longer needed.

Item 11 changes the approval date to correspond with the
new application date of January 1.

Item 12 clarifies that open enrollment status will not be
lost when a pupil is placed temporarily in foster care, a juve-
nile detention center, mental health or substance abuse treat-
ment facility, or other similar placement. This will allow the
pupil to reenroll in the receiving district when released from
such a facility.

Item 13 changes the amount to be billed under open enroll-
ment from the lower of the two districts’ cost per pupil to the
state cost per pupil and states that Phase III money will fol-
low all open enrollment students. This change will greatly
reduce the time spent by board secretaries and business man-
agers on billing.

Item 14 changes the billing amounts for open enrollment
students who are under competent private instruction and are
dual enrolled to correspond to the change made in Item 11.
This change will greatly reduce the time spent by board sec-
retaries and business managers on billing.

Item 15 changes the billing amounts for open enrollment
students in home school assistance programs to correspond
to the change made in Item 11. This change will greatly re-
duce the time spent by board secretaries and business manag-
ers on billing.

Item 16 clarifies that both tuition and Phase III funds are
prorated when open enrollment ends before a full year of at-
tendance by the open enrolled pupil. This change will reduce
the time spent by board secretaries and business managers on
billing.

Item 17 clarifies and improves the process of determining
the appropriateness of the use of open enrollment by a special
education pupil. It also protects the interests of the resident
district by requiring its participation in placement staffings.

Any interested person may make written suggestions or
comments on these proposed amendments on or before Au-
gust 13, 1996. Written or oral comments should be addressed
to Don Helvick, Consultant, Bureau of School Administra-
tion and Accreditation, Department of Education, Grimes
State Office Building, Des Moines, Iowa 50319-0146, tele-
phone (515)281-5001.

A public hearing on the proposed amendments will be
held on August 13, 1996, at 1 p.m. in the State Board Room,
second floor, at the above address.

These amendments are intended to implement Iowa Code
section 282.18 as amended by 1996 lowa Acts, Senate File
2201, sections 1 and 2.

The following amendments are proposed.

ITEM 1. Amend rule 281—17.2(282) by adding the fol-
lowing new definition:

“Timely filed application” includes an open enroliment re-
quest postmarked or hand-delivered on or before January 1,
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an open enrollment request for “good cause” as defined in
Iowa Code section 282.18(18) postmarked or hand-delivered
on or before June 30, an open enrollment request filed for a
continuation of an educational program postmarked or hand-
delivered on or before the third Thursday of the following
September, and an open enrollment request for an entering
kindergarten student postmarked or hand-delivered on or be-
fore June 30.

ITEM 2. Amend subrule 17.3(1) as follows:

17.3(1) Parent/guardian responsibilities. Between July 1
and Qetober30 January 1 of the school year preceding the
school year for which open enrollment is requested, a parent/
guardian shall formally notify the district of residence of the
request for open enrollment. The request for open enroll-
ment shall be made on forms provided by the department of
education. The parent/guardian is required to indicate on the
form if the request is for a pupil requiring special education,
as provided by Iowa Code chapter 256B. Ihe—formal—ap-

The forms for open enrollment apphcatlon are avarlable from
each public school district, area education agency, and the
state department of education.

ITEM 3. Amend subrule 17.3(2), introductory paragraph
and the first unnumbered paragraph, as follows:

17.3(2) School district responsibilities. The board of the
resident district shall act on an open enrollment request by no
later than Nevember30 February 1 of the year preceding the
school year for which the request is made. If the request is
denied, the parent/guardian shall be notified by the district
superintendent within three days following board action and
a copy of the application form, indicating the action taken,
shall be filed with the department of education. If the request
is approved, the district superintendent shall forward the ap-
proved application form to the receiving district within five
days following board action and shall notify the parent/
guardian within three days of this action.

The board of the receiving district shall act to approve or
deny an open enrollment request by no later than December
31 March 1 following receipt of the request from the resident
district. The receiving district superintendent shall provide
notification of either approval or denial of the request to the
parent/guardian and to the resident district within 15 days of
board action and shall file a copy of the application form, in-
dicating the final action on the request, with the department
of education.

As an alternative procedure, either the resident board or
the receiving board may by policy authorize the superinten-
dent to approve, but not deny, timely filed applications. The
board shall have the discretion to determine the scope of the
authorization. The authorization may be for regular applica-
tions filed by January 1, good cause applications filed by
June 30, kindergarten applications filed by June 30, continu-
ation applications filed by the third Thursday of the following
September, or any combination that the board determines.
The same time lines for approval, forwarding, and notifica-
tion shall apply.

ITEM 4. Amend rule 17.4(282), 1ntroductory paragraph,
as follows:

281—17.4(282) Filing after the October-30 January 1
deadline—good cause. A parent/guardian may apply for
open enrollment after the filing deadline of October30Janu-
ary 1 and until June 30 of the school year preceding the school
year for which open enrollment is requested if good cause ex-
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ists for the failure to meet the deadline. Good cause is a
change in the status of the pupil’s residence, or a change in the
status of the pupil’s resident district taking place after Qetober
308January 1, or the closing or loss of accreditation of a non-
public school of attendance after January 1 resulting in the
desire of the parent/guardian to obtain open enrollment for the
following school year. If good cause can be established, the
parent/guardian shall be permitted to apply for open enroll-
ment in the same manner as if the deadline had been met.

ITEM 5. Amend subrule 17.4(1), paragraph “a,” as fol-
lows:

a. A change in the family residence due to the family’s
moving from the district of residence anytime from Oectober
31 January 1 through June 30 of the school year preceding
the school year for which open enrollment is requested.

ITEM 6. Amend subrule 17.4(2), introductory paragraph,
as follows:

17.4(2) Good cause related to change in status of the pu-
pil’s resident district or nonpublic school of attendance shall
include:

ITEM 7. Amend subrule 17.4(2) by adding a new para-
graph “d” as follows and relettering existing “d” as “e.”

d. Loss of accreditation.

(1) Removal of accreditation by the state board after Jan-
uary 1.

(2) Surrender of accreditation after January 1.

(3) Permanent closure of a nonpublic school after January

ITEM 8. Amend subrule 17.4(5), introductory paragraph,
as follows:

17.4(5) Timelines for board action on applications filed
after October30 January 1 for good cause. Boards shall uti-
lize the basic time frames established in subrule 17.3(2) in
acting on open enrollment requests filed by a parent/guardian
citing good cause as defined in subrules 17.4(1) and 17.4(2).
The board of the resident district shall act on the request with-
in 30 days of its receipt. As an alternative procedure, the
board may by policy authorize the superintendent to approve,
but not deny, such applications. The same timelines for ap-
proval, forwarding, and notification shall apply. If the re-
quest is denied, the parent/guardian shall be notified by the
district superintendent within three days following board ac-
tion and a copy of the application form, indicating the action
taken, shall be filed with the department of education. If the
request is approved, the district superintendent shall forward
the approved application form to the receiving district within
five days following board action and shall notify the parent/
guardian within three days of this action.

ITEM 9. Amend rule 17.7(282) as follows:

281—17.7(282) Open enrollment for Kkindergarten.
While the regular time frame in requesting open enrollment is
that an application should be made no later than October-30
January 1 of the school year preceding the school year for
which the enrollment is requested, a parent/guardian request-
ing to enroll a kindergarten pupil in a district other than the
district of residence may make such application through June
30 of that school year. In considering an application for a kin-
dergarten pupil the resident and the receiving district are not
precluded from administering board-adopted policies related
to enrollment loss caps, insufficient classroom space or the re-
quirements of a desegregation plan or order.

As an alternative procedure, either the resident board or
the receiving board may by policy authorize the superinten-
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dent to approve, but not deny, timely filed applications under
this rule. The timelines established in rule 17.4(282) shall
apply to applications for a kindergarten pupil.

ITEM 10. Rescind and reserve subrule 17.8(3).

ITEM 11. Amend subrule 17.8(4), introductory para-
graph, as follows:

17.8(4) Petition for attendance in an alternative receiving
district. Once the pupil of a parent/guardian has been accept-
ed for open enrollment, attendance in an alternative receiving
district under open enrollment can be initiated by filing a
petition for change with the receiving district. The petition
shall be filed by the parent/guardian with the receiving dis-
trict by October-30 January 1 of the year preceding the
school year for which the change is requested. The timelines
and notification requirements for such a request shall be the
same as outlined in subrule 17.3(2). If the request is ap-
proved, the alternative district shall send notice of this action
to the parent/guardian, to the district filing the transfer, and to
the resident district of the pupil. Petitions for transfer shall be
effectuated at the start of the next school year.

ITEM 12. Amend subrule 17.8(10), paragraph “a,” Ex-
ceptions, as follows:

EXcEepTIONS: This rule shall not apply if the pupil is placed
temporarily in foster care, a juvenile detention center, mental
health or substance abuse treatment facility, or other similar
placement. In such cases, the open enrollment statusremams
in-effeet
will automatically be reinstated when the pupil returns.

ITEM 13. Amend subrule 17.10(1) as follows:

17.10(1) Full-time pupils. For full-time pupils, the resi-
dent district shall pay each year to the receiving district an
amount equal to the
distriets state cost per pupil for the previous year plus phase
III money equal to the per pupil amount for the previous year
as provided by Iowa Code chapter 294A plus any moneys re-
ceived for the pupil as a result of non-English-speaking
weighting provided by Iowa Code section 280.4 and-phase
I i 1 to-the district for the full-ti ial

ITEM 14. Amend subrule 17.10(2) as follows:

17.10(2) Dual enrolled pupils. For home-schooled pupils
who are dual enrolled, the resident district shall pay each year
to the receiving dlstrlct anamount equal to .1 times the lower

i state cost per pupil
for the previous year plus phase IIl money equal to .1 times
the per pupil amount allocated for the previous year as pro-
vided by Iowa Code chapter 294A plus any moneys received
for the pupil as a result of non-English-speaking weighting
provided by Iowa Code section 280.4

Eﬁll o ] C-EHStHEHOFRRC R e-equivalen .-::.- i

ITEM 15. Amend subrule 17.10(3) as follows:

17.10(3) Home school assistance program pupils. For
home-schooled pupils who are registered for a home school
assistance program, the resident district shall pay each year
to the receiving dlStl‘lCt an amount equal to .6 times the lower

i state cost per pupil
for the previous year plus phase Ill money equal to .6 times
the per pupil amount for the previous year as provided by
Iowa Code chapter 294A plus any moneys received for the
pupil as a result of non-English speaking weighting provided
by Iowa Code section 280.4
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ITEM 16. Amend subrule 17.10(6) as follows:

17.10(6) Partial-year situations. In the event that the pupil
who is under open enrollment withdraws from school, moves
into the district of attendance, moves out of state, moves to
another district in the state of Jowa and elects to attend that
district, graduates at mid-year, is allowed to return to the dis-
trict of residence during the school year, or other similar set
of circumstances that result in the pupil no longer attending
in the receiving district, payment of both cost per pupil and
phase III funds will be prorated based on the number of quar-
ters of school enrollment.

ITEM 17. Amend rule 17.11(282) as follows:

281—17.11(282) Special education students. If a parent/
guardian requests open enrollment for a pupil requiring spe-
cial education, as provided by Iowa Code chapter 256B, this
request shall receive consideration under the following con-
ditions. The request shall be granted only if the receiving dis-
trict maintains is able to provide within the that district a the
appropriate special education instructional program for that
student in accordance with Iowa rules of special education,

281 —-41 84(256B 273 34 CFR 300) appmp&ate&e%he-pupd—s

This
determination shall be made by both the resident district and
the receiving district before approval of the application. Ina
situation where the appropriateness of the program is in ques-
tion, the pupil shall remain enrolled in the program of the resi-
dent district until a final determination is made. If the ap-
propriateness of the special education program in the
resident district is questioned by the parent, then the parent
should request a due process hearing as provided by
281—41.113(1). If the appropriateness of the special educa-
tion program in the receiving district is at issue, The the final
determination of the appropriateness of a special education
instructional program shall be the responsibility of the direc-
tor of special education of the area education agency in which
the receiving district is located, based upon the decision of a
diagnostic-education team from the receiving district which
shall include a representative from the resident district that
has the authoru‘y to commzt dlStrlC[ resources—ef—the—area

District transportation requirements, parent/guardian re-
sponsibilities and, where applicable, financial assistance for
an open enrollment special education pupil shall be as pro-
vided by rule 17.9(282).

The district of residence shall pay to the receiving district
on a quarterly basis the actual costs incurred by the receiving
district in providing the appropriate special education pro-
gram. These costs shall be based on the current year expendi-
tures with needed adjustments made in the fourth quarter
payment. The responsibility for ensuring that an appropriate
program is maintained for an open enroliment special educa-
tion pupil shall rest with the resident district. The receiving
district and the receiving area education agency director shall
provide, at least on an annual basis, evaluation reports and in-
formation to the resident district on each special education
open enrollment pupil. The receiving district shall provide
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notice to the resident district of all staffings scheduled for
each open enrollment pupil. For an open enrolled special
education pupil where the receiving district is located in an
area education agency other than the area education agency
within which the resident district is located, the resident dis-
trict and the receiving district are required to forward a copy
of any approved open enrollment request to the director of
special education of their respective area education agencies.
Any moneys received by the area education agency of the
resident district for an approved open enrollment special
education pupil shall be forwarded to the receiving district’s
area education agency.

ARC 6550A
EDUCATION DEPARTMENT281]

Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
as provided in Iowa Code §17A.4(1)%5.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on its own motion or on written request by any individual
or group, review this proposed action under §17A.8(6) at a regular or spe-
cial meeting where the public or interested persons may be heard.

Pursuant to the authority of Iowa Code section 256.7(5),
the Iowa State Board of Education hereby gives Notice of In-
tended Action to amend Chapter 36, “Extracurricular Inter-
scholastic Competition,” Iowa Administrative Code.

This amendment conforms the rules to Iowa Code section
256.46.

Interested parties may comment on the proposed amend-
ment on or before August 13, 1996. Written materials should
be_directed to Don Helvick, Consultant, Department of
Education, Grimes State Office Building, Des Moines, lowa
50319-0146, telephone (515)281-5001.

A public hearing will be held on August 13, 1996, at 2:30
p-m. in the State Board Room, Grimes State Office Building,
Des Moines, lowa, at which time persons may present their
views orally or in writing.

This amendment is intended to implement Iowa Code sec-
tion 256.46.

The following amendment is proposed.

Amend subrule 36.15(3), paragraph “b,” subparagraph
(3), by adding the following new numbered paragraph “8”:

8. The child is living with one of the child’s parents as a
result of divorce decree, separation, death, or other change in
the child’s parents’ marital relationship.

ARC 6549A

EDUCATION DEPARTMENT|[281]
Notice of Intended Action

'l‘wenty-ﬁve interested persons, a governmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
as provided in Iowa Code §17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on its own motion or on written request by any individual
or group, review this proposed action under §17A.8(6) at a regular or spe-
cial meeting where the public or interested persons may be heard.

Pursuant to the authority of Iowa Code section 256.7(5),
the Iowa State Board of Education hereby gives Notice of In-
tended Action to amend Chapter 102, “Procedures for Charg-
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EDUCATION DEPARTMENT([281}(cont’d)

ing and Investigating Incidents of Abuse of Students by
School Employees,” lowa Administrative Code.

These amendments clarify where investigators shall file
founded complaints involving licensed and unlicensed
school employees and change the training requirements of
Level I and Level II investigators of student abuse to every
five years, rather than annually.

Any interested party may submit oral or written comments
on the proposed amendments on or before August 7, 1996, to
Ann Molis, Department of Education, Grimes State Office
Building, Des Moines, Iowa 50319; telephone (515)
281-5296.

A public hearing will be held on August 7,1996, at 11 a.m.
in the State Board Room, Department of Education, Grimes
State Office Building, Des Moines, lowa.

These amendments are intended to implement Iowa Code
section 280.17.

The following amendments are proposed:

ITEM 1. Amend rule 102.2(280), definition of “Board of
educational examiners,” by deleting “of educational ex-
aminers” from the definition and changing the Iowa Code
chapter citation from 260C to 272.

ITEM 2. Amend subrule 102.5(4) as follows:

102.5(4) Arrange for annual in-service training for the
designated investigator and alternate in-investigatingreports
of abuse-of students. Initial training should be undertaken
within six months of appointing a level-one investigator or
alternate. Follow-up training should be undertaken at least
once every five years.

ITEM 3. Amend rule 102.11(280), first unnumbered
paragraph, numbered paragraph “2,” as follows:

2. File acomplaint against the school employee who has
been found to have physically or sexually abused a student, if
that employee holds a teaching certificate, coaching authori-
zation, or practitioner license, with the board on behalf of
the school or district by obtaining the superintendent’s signa-
ture on the complaint in cases where the level-two investiga-
tor or law enforcement officials have concluded abuse oc-
curred as defined in these rules or where the employee has
admitted the violation or agreed to surrender the employee’s
certificate or license. The designated investigator has discre-
tion to file a complaint with the board in situations where the
employee has resigned as a result of the allegation or inves-
tigation but has not admitted that a violation occurred;. In the
event an employee holding a school bus driver permit has
been found to have physically or sexually abused a student,
the designated investigator shall file a written complaint with
the school transportation consultant at the department of
education; the designated investigator shall file a written
complaint with the local school board in founded cases in-
volving other nonlicensed school employees; and
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ARC 657%9A

ENVIRONMENTAL PROTECTION
COMMISSION([567]

Notice of Intended Action

Twenty-five interested persons, a govemmemal subdstmn, an agency or
association of 25 or more persons may d d an oral pr tation hereon
as provided in lowa Code §17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on its own motion or on written request by any individual
or group, review this proposed action under §17A.8(6) at a regular or spe-
cial meeting where the public or interested persons may be heard.

Pursuant to the authority of Iowa Code sections 455A.6
and 455B.263, the Environmental Protection Commission
hereby gives Notice of Intended Action to amend Chapter 53,
“Protected Water Sources—Purposes—Designation Proce-
dures—Information in Withdrawal Applications—Limita-
tions—List of Protected Sources,” Iowa Administrative
Code.

The Iowa Department of Natural Resources has jurisdic-
tion over the use of the water resources of the state. Chapter
53 provides for the designation of protected water resources.
The general purpose of such designations is to ensure the
long-term availability, in terms of quantity and quality, of
water from the protected source. Rule 53.7(455B) provides
for designating specific geographical areas as protected wa-
ter sources. The Department may impose special limitations
on water use within the designated area to meet the above
purposes.

Groundwater contamination originates from what is re-

" ferred to as the Ralston Site in northeastern Cedar Rapids.

This site was formerly used for disposal of industrial wastes,
including solvents. Groundwater contaminants (i.e., chlori-
nated hydrocarbon solvents) have been found a quarter of a
mile to the southeast of the site. A regular program of
groundwater monitoring has not shown any expansion in the
area of contamination or magnitude of contamination. De-
spite substantial efforts to clean up the site, residual ground-
water contamination is anticipated.

A protected water source designation is being proposed
for the area within a mile of the Ralston Site. Municipal wa-
ter is available throughout this area. New or increased with-
drawals of groundwater from within this area will be re-
stricted or denied by the Department, if necessary to prevent
exposure to the contamination or expansion of the contami-
nation. Restrictions may apply to all potential groundwater
withdrawals within the area, including small private wells.

Any person may make written suggestions or comments
on the proposed amendment on or before August 7, 1996.
Wiritten comments should be directed to Robert Drustrup,
Iowa Department of Natural Resources, Wallace State Office
Building, 900 East Grand Avenue, Des Moines, Iowa
50319-0034, fax (515)281-8895.

A public hearing will be held on August 7, 1996, at 2 p.m.
in the conference room of the Cedar Rapids Water Depart-
ment, 1111 Shaver Road Northeast, Cedar Rapids, lowa, at
which time comments may be submitted orally or in writing.

Any person planning to attend the public hearing who has
special requirements, such as hearing or mobility impair-
ments, should notify the Department of Natural Resources of
those needs prior to the meeting.

This amendment may impact small business.

This amendment is intended to implement Iowa Code sec-
tion 455B.262.

The following amendment is proposed.
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Amend rule 567—53.7(455B) by adding the following
new subrules: ‘

53.7(1) Ralston Site, Linn County. The area within a one-
mile radius of a point which is 600 feet south of the midpoint
of the northern edge of Section 2, Township 83 North, Range
7 West in Linn County is a protected water source. Any new
application for a permit to withdraw groundwater or to in-
crease an existing permitted withdrawal of groundwater from
within the protected water source area will be restricted or
denied, if necessary to preserve public health and welfare or
to minimize movement of groundwater contaminants from
the Ralston Site. The Ralston Site is identified in the Regis-
try of Hazardous Waste or Hazardous Substance Disposal
Sites pursuant to Iowa Code section 455B.426.

Withdrawal of groundwater from within the protected wa-
ter source area may also be restricted or denied from what
would otherwise be nonregulated wells, if necessary to pre-
serve public health and welfare or to minimize movement of
groundwater contaminants from the Ralston Site. The Linn
County health department will refer any application for a
construction permit for a private well within the protected
water source area to the department’s water supply section
who will, after consultation with the department’s geological
survey bureau, determine whether the proposed well will be
allowed.

§3.7(2) Reserved.

ARC 6581A

ENVIRONMENTAL PROTECTION
COMMISSIONI[567]

Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
as provided in lowa Code §17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on its own motion or on written request by any individual
or group, review this proposed action under §17A.8(6) at a regular or spe-
cial meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code Supplement sec-
tion 455B.173(13), the Environmental Protection Commis-
sion gives Notice of Intended Action to amend Chapter 65,
“Animal Feeding Operations,” Chapter 68, “Commercial
Septic Tank Cleaners,” and Chapter 121, “Land Application
of Wastes,” Jowa Administrative Code.

Iowa Code Supplement section 455B.204 provides that an
animal feeding operation structure shall be at least 200 feet
away from a lake, river, or stream which can support a float-
ing vessel capable of carrying one or more persons during a
total of a six-month period in one out of ten years, excluding
periods of flooding. Initial lists of navigable streams, rivers

IAB 7/17/96

and lakes subject to the separation distance were adopted by
the Commission and can be found in Tables 1 and 2 of Chapter
65. However, it was realized that the lists were not compre-
hensive lists of navigable waters and the Commission in-
tended to amend those tables to add waters after consultation
with local officials.

County conservation boards as well as the Department of
Natural Resources Fish and Wildlife Division were subse-
quently contacted for suggested additions to the lists of navi-
gable streams, rivers and lakes. Items 1, 2, 3 and 4 reflect the
proposed additions and changes to Tables 1 and 2 of Chapter
65. Items 1 and 2 add new waters to the lists of navigable
streams and lakes and Items 3 and 4 amend the existing lists
to modify the extent of the navigable portions of streams, to
correct locations, or to remove waters that were found not
navigable.

Items 5 and 6 make nonsubstantive changes to Chapter 68,
“Commercial Septic Tank Cleaners,” and Chapter 121,
“Land Application of Solid Wastes,” to reflect the animal
manure management requirements of Iowa Code Supple-
ment section 455B.201 and Chapter 65 rules. The existing
language in Chapters 68 and 121 refers to the guidelines for
land disposal of animal wastes in Chapter 65 whereas the dis-
posal of animal wastes is now governed by a combination of
guidelines and mandatory measures (e.g., manure manage-
ment plans).

Any interested party may provide written or oral com-
ments on the proposed amendments on or before August 12,
1996. Written comments should be directed to Jack Riessen,
Iowa Department of Natural Resources, Wallace State Office
Building, 900 East Grand Avenue, Des Moines, Iowa
50319-0034, fax (515)281-8895.

Persons are invited to present oral or written comments at
public hearings which will be held at the following locations
at the indicated times:

Manchester, August 6, 1996, 1 p.m., Farmers and Mer-
chants Savings and Trust, 101 E. Main;

Mt. Pleasant, August 7, 1996, 10 a.m., Mt. Pleasant City
Council Chambers, 220 W, Monroe;

Des Moines, August 8, 1996, 9 a.m., Wallace State Office
Building Auditorium, East 9th and Grand;

Emmetsburg, August 9, 1996, 1 p.m., City Hall Meeting
Room, 2021 Main Street;

Atlantic, August 12, 1996, 10 a.m., Atlantic Municipal
Utilities Meeting Room, 15 W. 3rd Street.

Any person who intends to attend a public hearing and has
special requirements such as hearing or mobility impair-
ments should contact the Department of Natural Resources
and advise of specific needs.

These amendments may impact small businesses.

These amendments are intended to implement Iowa Code
Supplement section 455B.173(13).

The following amendments are proposed.

ITEM 1. Amend 567—Chapter 65, Appendix B, Table 1, “Navigable Rivers and Streams,” by adding the following new

stream segments:

COUNTY RIVER/STREAM LOCATION
Black Hawk  Buck Creek All

Crane Creek Mouth to North County Line

Miller’s Creek Mouth to West Line, S5, T87N, R12W

Spring Creek Mouth to Confluence with Little Spring Creek, S11, T87N, R11W
Boone Squaw Creek West Line of S8, T85N, R25W to East County Line
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Bremer

Buchanan

Butler

Calhoun
Cherokee
Chickasaw
Clayton

Delaware

Dubuque

Fayette
Floyd

Greene
Guthrie

Henry
Howard

Jackson

Jefferson
Jones
Linn

Crane Creek

East Fork Wapsipinicon River

Little Wapsipinicon River
Quarter Section Run
Buck Creek

Buffalo Creek

Little Wapsipinicon River
Otter Creek

Beaver Creek

Boylan Creek

Coldwater Creek

Flood Creek

Hartgrave Creek

Johnson Creek

South Beaver Creek
Camp Creek

Lake Creek

Silver Creek

Crane Creek

East Fork Wapsipinicon River

Little Wapsipinicon River
Elk Creek

Robert’s Creek

Buffalo Creek

Coffin’s Creek

North Fork Maquoketa River
Plum Creek

South Fork Maquoketa River
Little Maquoketa River

North Fork Little Maquoketa River

Lytle Creek

Whitewater Creek

Little Wapsipinicon River
Flood Creek

Rock Creek

Buttrick Creek

Brushy Creek

Mosquito Creek

Middle River

Willow Creek

Crooked Creek

Crane Creek

Little Wapsipinicon River
North Branch Turkey River
Bear Creek

Deep Creek

Lytle Creek

Prairie Creek

Crooked Creek
Whitewater Creek
Buffalo Creek

South County Line to North Line of S9, T91N, R12W

Mouth to North County Line

East County Line to North Line of S2, T92N, R11W

Mouth to West Line of S35, T91N, R13W

Mouth to West County Line

Mouth to Confluence of East and West Branches, S35, TOON, R§W
Mouth to North County Line

Mouth to Confluence with Unnamed Creek, S9, T9ON, ROW

All

Mouth to North Line of S23, T92N, R18W

Mouth to West Line of S5, T93N, R18W

Mouth to North County Line

Mouth to West County Line

West County Line to Confluence with Beaver Creek

Mouth to South County Line

Mouth to North Line of S25, T87N, R33W

Mouth to West Line of S25, T87N, R34W

Mouth to North Line of S34, T90N, R40W

All

South County Line to Confluence with Plum Creek, S16, T95SN, R12W
Mouth to North County Line

Mouth to Steeles Branch, S26, T91N, R4W

Mouth to confluence with Silver Creek, S17, T94N, RSW

All

Mouth to Road Crossing, Center of S26, T8N, R6W

All

Mouth to Confluence with Penn’s Br., S18, T88N, R3W

Mouth to West County Line -

Mouth to Confluence with North Fork Little Maquoketa River, S31,
TI0N, R1E

Mouth to confluence with Middle Fork Little Maquoketa River, S35,
TI0ON, R1E

South County Line to Confluence with Buncombe Creek, S19, T87N,
R2E

South County Line to confluence with John’s Creek, S25, T87N, R1W
All

South County Line to Road Crossing, S32, T96N, R17W

Mouth, S24, T97N, R17W to North County Line

Mouth to North County Line

. Mouth to North Line of $35, T81N, R33W (County Road F24)

S36, T81N, R32W to Hwy 4, S17, T81N, R30W
South County Line to County Road N54

Mouth to North County Line

All

South County Line to Hwy 9

South County Line to North Line of S23, T98N, R14W
Mouth to Highway 9

Mouth to West County Line

Mouth to South County Line

Mouth to North County Line

Mouth to Hwy 64, S20, R84N, R3E

All

Mouth to North County Line

All
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Louisa

Madison

Mitchell

O’Brien
Palo Alto

Pocahontas
Polk

Story

Webster
Winneshiek

Wright

Honey Creek

Short Creek

East Fork Crooked Creek
Buffington Creek

Indian Creek

Otter Creek

Roff Creek

Johnny Creek

Honey Creek

Smith Creek

North Branch North River
North River

Deer Creek

Rock Creek

Spring Creek

Turtle Creek

Ocheydan River
Cylinder Creek

Jack Creek

North Branch Lizard Creek
Indian Creek

Walnut Creek

Four Mile Creek

Indian Creek

East Indian Creek

Squaw Creek

West Indian Creek

South Branch Lizard Creek
Little Turkey River
Turkey River

Otter Creek

Mouth to East Line of S25, T76N, RSW

Mouth to West Line of S6, T75N, R5W

All

Mouth to West Line of S18, T74N, RSW

Mouth to North Line of S1, T75N, R4W

Mouth to South Line of S16, T73N, R4W

Mouth to South Line of S36, T73N, R4W

Mouth to East Line of S6, T74N, R4W

Mouth to South Line of S32, T73N, R3W (Moring Sun Twp.)
Mouth to South Line of S31, T73N, R2W

Mouth to West County Line

East County Line to East Line of S17, T76N, R28W
Mouth to West County Line, S6, T99N, R18W

South County Line to Road Crossing, West Line S7, T97N, R17W
Mouth to North Line of S29, T98N, R16W

Mouth to North Line S7, T99N, R15W

All

Mouth to confluence with DD#21, S24, T95N, R32W
Mouth to West Line of S11, T97N, R33W

Mouth to North Line of S6, T9IN, R31W

All

All

Mouth to South Line of S1, T8ON, R24W

South County Line to confluence with East and West Branches in S16,
T82N, R22W

Mouth to Highway 30

Mouth to West County Line

Mouth to Highway 30

Mouth to West County Line

All

All

Mouth to West Line of S14, T92N, R26W

ITEM 2. Amend 567—Chapter 65, Appendix B, Table 2, “Navigable Lakes,” by adding the following new waterbodies:

COUNTY LAKE LOCATION
Black Hawk Mitchell Lake Waterloo
Calhoun Calhoun Wildlife Area 4 Miles East of Manson

Hwy. 4 Recreation Area 1 Mile South of Rockwell City

South Twin Lake 5 Miles North of Rockwell City
Crawford Ahart/Rudd Natural Resource Area 2 Miles South of Dow City, S21, T82N, R40W
Chickasaw  Airport Park Lake S35, T96N, R13W

Split Rock Park Lake 5 Miles Southwest of Fredericksburg
Clay Elk Lake 3 Miles South, 1 Mile West of Ruthven
Dubuque Heritage Pond 2 Miles North of Dubuque on Rupp Hollow Road
Franklin Maynes Grove Lake 4 Miles South of Hampton on Hwy. 65
Hamilton Andersen Lake/Marsh 1 Mile East of Jewell

Bjorkboda Marsh S36, T86N, R26W

Gordons Marsh S$33 and 34, T88N, R26W
Henry City of Westwood Pond S11, T71IN, RTW

Gibson Park Pond S28, T71N, R7TW

East Lake Park Pond Mt. Pleasant

Crane’s Pond

Mt. Pleasant

IAB 7/17/96
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Louisa
Marion
Monona

O’Brien

Osceola

Palo Alto

Plymouth

Polk

Story

Wayne

Wright

ITEM 3. Amend 567—Chapter 65, Appendix B, Table 1, “Navigable Rivers and Streams,” as follows:

Cone Marsh

Indian Slough

Iowa Slough

Roberts Creek Lake
Utterback Pond

Peters Park Pond

Hagan Wildlife Pond
Negus Wildlife Area Pond
Tjossem Park Ponds
Ashton Park Lake

Ashton Pits Access Area
Iowa Lake

Leinen Pits

May City Pit

Ocheyedan Pits

Peters Pits

Thomas Pit

Willow Creek Lake

Virgin Lake

Rush Lake

Hillview Lake

Silver Maple Primitive Area Lake
Southeast Wildwood Park Pond
Two Dam Pond

Skull Pond

Teal Pond

Case’s Lake

Carney Marsh

Yellow Banks Park Pond
Thomas Mitchell Park Pond
Engledinger Marsh
McFarland Lake

Dakin’s Lake

Hendrickson Marsh
Medicine Creek Wildlife Area
Complex

Wall Lake

10 Miles Northwest of Columbus Jct.
4 Miles Northwest of Wapello

3 Miles Southeast of Oakville

S28, 29, 33 and 34, Summit Twp.

3 Miles North, 3 Miles West of Castana
1 Mile East of Rodney

S§13, T95N, R41W

S30, T94N, R39W

S6, T95N, R4OW -

S14, T98N, R42W

S11, T98N, R4A2W

S9, T100N, R39W

S25, T99N, R42W

S5, T98N, R39W

S24, T99N, R40W

S19, T100N, R42W

S36, T99N, R4OW

S31, T100N, R40W

2 Miles South of Ruthven

9 Miles West of Mallard

-1 Mile Northwest of Hinton

3 Miles Southest of Akron

3 Miles Northeast of Kingsley
Jester Park near Polk City

Jester Park near Polk City

Jester Park near Polk City

Des Moines, S13, T78N, R24W
Ankeny :

4 Miles Southeast of Pleasant Hill
2 Miles Southwest of Mitchellville
6 Miles Northwest of Bondurant
4 Miles Northeast of Ames

2 Mile North of Zearing

3 Miles Northeast of Collins

6 Miles East of Lineville

10 Miles Southeast of Clarion

109

COUNTY RIVER/STREAM LOCATION
Allamakee  Paint Creek Mouth 5 5 5 g
to road crossing in S18, T97N, R4W
Yellow River Mouth, S34, T96N, R3W to-West-Line-S24, TISN.-RSW Confluence
with Upper Branch Yellow River, S4, T96N, R6W
Appanoose  North-Chariton River Rathbun-Lake-to- Hwy-14
Benton Bear Creek North Benton County Line to Mouth at Cedar River, S21, T86N, R10W
Opossum Creek SEY S5, T84N, R9W to East Beatonfinn County Line
Buena Vista BeaverCreek Al
Hargraves Creek West-County-Line-to-Mouth-at West-Fork-of Cedar River
Calhoun Cedar Creek South County Line to S31, T8N, R31W-Confluence with West Cedar
Creek
Cedar ClearCreek East Line-of 821, T82N, R4W_to-Mouth-at Cedar River
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Clayton Maquoketa River South County Line 5
TION; R6W Delaware-County;-upstream to North Line S31, T91N
R6W
Clinton Drainage Ditch 12 Seuth West Line of S30, T82N, R2E to Mouth at the Wapsipinicon
River
Harts Mill Creek ‘Seuth East Line of S8, T81N, R6E to Mouth at Mill Creek
Delaware Twin-Springs-Creek Mouth;-S2,-TION, RAW, to-Spring Source-S12- TION; R4W
Dubuque Catfish Creek Mouth to North Line of S16, T88N, R2Eto-South-Line-S17, T88N;
R2E
North Fork Maquoketa River All South County Line to Confluence with Hewitt Creek, Sec. 29, TS9N,
R2W
Fayette Bass-Creek-a/k/aTurners Mouth;-S3,- TSN, RIW to- West Line-S3,- TOSN;-ROW
Volga River East County Line to-Seuth-Line-S22;-T93N,-R8W Confluence with
Linle Volga River, S2, T92N, R9W
Grundy North Black Hawk Creek NEVs S8, T88N, R15W to-Black-Hawk-County-Line Mouth
Wolf Creek NVa of S31, T86N, R17W to Black-Hawk County Line
Hamilton Skunk River South County Line to-Hwy-175 County Road D41
Howard Turkey River East Line-S12,- T98N; R11W-to Hwy-9 County Line to West Line of S1,
T98N, RI2W
Upper Iowa River East Line-S12, TIOON; R11W-to Nerth-Line-S1;- 100N, RI4W A/
Wapsipinicon River Seuth-Eine-S17, TO7N-R14W-to-West-Line-S19;- TSN, RI4W A/
Keokuk South Fork, English River West-County Line-to-Mouth-at-the-English-River All
Louisa Big Slough Creek East Line of S7, T74N, R5W to Mouth at Leag Buffington Creek
Mitchell BeaverCreek Mouth-at-S1;- TSN, R16W-to-North-Line-S8,-TOIN; - R1SW
Wapsipinicon River Town-of Mclntire-East County Line upstream to North Line of S20,
T100N, R15W
Muscatine ~ Mud Creek West Line of S5, T78N, R1E to Mouth at Mississippi-River-Sugar
Creek
Plymouth Neorth-Branch; Lizard-Creek Neorth-Eine-o£ S6;-T9IN, R31W-to-Mouth-with-Lizard Creek
Sioux Roeek Rock River All
Wayne Neorth Chariton River Ra&hbua—-LakHe—Hwy.—MﬂAll
Winneshiek Bear Creek Conflue i orth B eam East

County Lme to County Road A24 in S34 TlOON R15W

Canoe Creek County Road- W38N;-S23, TOIN, R8W-upstream East County Line to
West Line of S8, T99N, R8W
Nichols-Creek Mouth-S18, T100N, R10W to- West Line-S18, TTOON, R10W

ITEM 4. Amend 567—Chapter 65, Appendix B, Table 2, “Navigable Lakes,” as follows:

COUNTY LAKE LOCATION
Palo Alto Elk T-mile- West; 3-miles-South-of Ruthven

ITEM 5. Amend subrule 68.9(2) as follows: mance with £

68.9(2) Disposal of waste from animal confinement feed- en-Land Disposal-of Animal Wastes” following the provi-
ing operations shall be consistent with the guidelines-in pro- sions of 567—Chapter 65. Land application of water supply
visions of 567—Chapter 65 for land disposal of animal sludge and certain other approved wastes is governed by
wastes. Animal wastes from an animal confinement feeding 121.2(455B). Land application of other waste without a per-
operation shall be applied in accordance with the provisions mit is governed by 121.3(455B). Land application of wastes
applicable for that facility. which require a permit is governed by 121.4(455B). These

rules establish permit requirements and exemptions for home
and crop use and general exemptions for other wastes, con-
121.1(1) General. This chapter shall apply to the land ap- tamination levels and other requirements for the disposal of

plication of solid wastes, except domestic septage, sewage ; ati s ants
sludge, animal manure, animal bedding and crop residue. 2?&:1(1 Zv?ss te(s)‘l,)g'r}laer:idbapgléga:(él}l.alfelldg;pphcatlon of sewage
Land application of animal manure should be in confor- EC1SE y P )

ITEM 6. Amend subrule 121.1(1) as follows:
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COMMISSION[567]

Notice of Termination
and
Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
as provided in fowa Code §17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on its own motion or on written request by any individual
or group, review this proposed action under §17A.8(6) at a regular or spe-
cial meeting where the public or interested persons may be heard.

Pursuant to the authority of Iowa Code Supplement sec-
tion 455B.474, the Environmental Protection Commission
hereby terminates the rule making initiated by its Notice of
Intended Action published in the Iowa Administrative Bulle-
tin on November 8, 1995, as ARC 6013A and gives Notice of
Intended Action to amend Chapter 133, “Rules for Determin-
ing Cleanup Actions and Responsible Parties,” and Chapter
135, “Technical Standards and Corrective Action Require-
ments for Owners and Operators of Underground Storage
Tanks,” lowa Administrative Code.

1995 Towa Acts, chapter 215, section 30, established a
technical advisory committee (TAC) consisting of represen-
tatives of various interested groups of citizens who were to
work jointly with the lowa Department of Natural Resources
to implement “risk-based corrective action” rules applicable
to releases of regulated substances from underground storage
tanks. A Notice of Intended Action was published in the
Iowa Administrative Bulletin on November 8, 1995, as ARC
6013A. Six public hearings were held, the last of which was
on December 13, 1995. Pursuant to Jowa Code section
17A.4(1)“b,” this Notice of Intended Action terminated on
June 10, 1996, due to the expiration of the statutory 180 days
which runs from the date of the last oral presentation.

Any interested party may submit written comments on the
proposed amendments on or before August 23, 1996. Writ-
ten comments should be directed to Keith Bridson, Iowa De-
partment of Natural Resources, Wallace State Office Build-
ing, 900 East Grand Avenue, Des Moines, Iowa 50319-0034,
fax (515) 281-7212.

Persons are invited to present oral or written comments at
public hearings which will be held as follows:

Hampton State Bank
100 1st Street NW
Hampton, Iowa

Atlantic Meeting Center
1804 E. 7th Street
Atlantic, Jowa

Delaware County Community Center August 8, 1996
Fairgrounds 1 p.m.

200 E. Acres

Manchester, Iowa

National Guard Armory (Drill Floor) August 12, 1996
Jct. Highways 1 and 92 10 a.m.
Washington, lowa

August 6, 1996
10 a.m.

August 7, 1996
10 a.m.

Storm Lake, lowa

Auditorium August 15, 1996
Wallace State Office Building 1 p.m.
900 E. Grand

Des Moines, Iowa

Any persons who intend to attend a public hearing and
have special requirements such as hearing or mobility im-
pairments should contact the Department of Natural Re-
sources and advise of specific needs.

These amendments may have an impact on small business
as provided in Iowa Code section 17A.31.

These amendments are intended to implement lowa Code
Supplement section 455B.474 and 1995 Iowa Acts, chapter
215, section 30.

These amendments were also Adopted and Filed Emer-
gency and are published herein as ARC 6555A. The content
of that submission is incorporated by reference. i

ARC 6547A

HUMAN SERVICES
DEPARTMENT[441]

Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
as provided in Iowa Code §17A.4(1)“5.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on its own motion or on written request by any individual

_ or group, review this proposed action under §17A.8(6) at a regular or spe-
cial meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code section 234.6, the
Department of Human Services proposes to amend Chapter
156, “Payments for Foster Care and Foster Parent Training,”
appearing in the lowa Administrative Code.

These amendments increase the annual clothing allow-
ance for children in family foster care from $100 to $200.
The annual clothing allowance for children in group care re-
mains at $100. These amendments also increase the rates
paid to foster family homes for providing emergency care to
a child in the home by $2.51 per day.

The increase in clothing allowance will assist foster par-
ents in meeting the increased costs of clothing. The emergen-
cy rate has not increased for children needing foster family
care for two years, and money for these two increases was in-
cluded in the Fiscal Year 1997 appropriation.

Consideration will be given to all written data, views, and
arguments thereto received by the Bureau of Policy Analysis,
Department of Human Services, Hoover State Office Build-
ing, Des Moines, Iowa 50319-0114, on or before August 7,
1996.

These amendments are intended to implement Iowa Code
section 234.38.

The following amendments are proposed.

ITEM 1. Amend subrule 156.8(1) as follows:

156.8(1) Clothing allowance. When in the judgment of
the worker clothing is needed at the time the child is removed
from the child’s home and placed in foster care, an allowance
may be authorized, not to exceed $250, to purchase clothing.
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A second clothing allowance, not to exceed $100 $200 for
family foster care and $100 for all other levels, may be ap-
proved, not more than once within a calendar year, by the
worker when a child in foster care needs clothing to replace
lost clothing or because of unusual growth or weight change,
and the child does not have escrow funds.

ITEM 2. Amend subrule 156.11(2) as follows:

156.11(2) Foster family home payment. Foster family
homes may be designated to provide emergency care and
may be paid on a daily rate per child when a child is placed.
Rates for children shall be:

Age of child Rate

Age0-11 $11.49 $14 per day
Age 12 and over $19.12 $21.63 per day

ITEM 3. Amend rule 441—156.11(234), implementation
clause, to read as follows:

This rule is intended to implement Iowa Code section

234.38 and 1995 Jowa Acts; Senate Eile 462 section 10, sub-
section-9.

ARC 6548A
INSURANCE DIVISION[191]

Notice of Intended Action

Twenty-five interested persons, a govemmental subdivision, an agency or
association of 25 or more persons may d d an oral pr t hereon
as provided in Iowa Code §17A.4(1)“5.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on its own motion or on written request by any individual
or group, review this proposed action under §17A.8(6) at a regular or spe-
cial meeting where the public or interested persons may be heard.

Pursuant to the authority of Iowa Code chapters 505 and
507B, the Insurance Division hereby gives Notice of
Intended Action to rescind Chapter 15, “Unfair Trade
Practices,” Iowa Administrative Code, and to adopt a new
Chapter 15 with the same title.

The proposed new chapter deletes outdated references,
groups similar concepts in the same subrule and, in some
cases, establishes new conduct standards for insurance pro-
ducers. The proposed chapter also lists all forms that accom-
pany the chapter in a separate appendix.

Any interested persons may submit written suggestions or
comments on this proposed chapter and the issues raised in
this Notice of Intended Action. Written comments should be
directed to Rosanne Mead, Iowa Insurance Division, Lucas
State Office Building, Des Moines, Iowa 50319, and must be
received at the Division no later than August 9, 1996.

A public hearing will be held on August 9, 1996, at 9 a.m.

in the Sixth Floor Conference Room of the Insurance Divi-
sion at the Lucas Building in Des Moines, Iowa. Interested
persons may submit comments orally or in writing at the
hearing. The hearing will be recorded electronically, and all
persons who wish to make oral presentations should submit a
written request in advance to schedule time for their presen-
tations. All persons that require assistive technology should
contact the Division at (515)281-5705 to inquire about any
special accommodations. All persons that attend the hearing
will be asked to sign an attendance record.

So;l‘gese rules are intended to implement lowa Code chapter

The following rules are proposed.
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Rescind 191—Chapter 15 and adopt the following new
chapter:
CHAPTER 15

UNFAIR TRADE PRACTICES

191—15.1(507B) Purpose. This chapter is intended to es-
tablish certain minimum standards and guidelines of conduct
by identifying unfair methods of competition and unfair or
deceptive acts or practices in the business of insurance, as
prohibited by Iowa Code chapter S07B.

191—15.2(507B) Definitions.

“Advertisement” for the purpose of these rules shall be
material designed to create public interest in insurance or an
insurer, or to induce the public to purchase, increase, modify,
reinstate or retain a policy including: -

1. Printed and published material, audio and visual ma-
terial, oral statements, and descriptive literature of an insurer
or producer used in direct mail, newspapers, magazines, ra-
dio scripts, TV scripts, billboards, computer on-line net-
works and similar displays; descriptive literature and sales
aids of all kinds issued by an insurer or producer for presenta-
tion to members of the public, including but not limited to
circulars, leaflets, booklets, depictions, illustrations, and
form letters; sales talks, presentations, and material for use
by producers; and material and oral instruction used by an in-
surer or producer for the recruitment, training, and education
of sales personnel and producers.

2. However, for the purpose of these rules “advertise-
ment” shall not include: communications or materials used
within an insurer’s own organization and not intended for
dissemination to the public; communications with policy-
holders other than material urging policyholders to purchase,
increase, modify, reinstate, or retain a policy; and a general
announcement from a group or blanket policyholder to eligi-
ble individuals on an employment or membership list that a
policy or program has been written or arranged, provided the
announcement clearly indicates that it is preliminary to the
issuance of a booklet explaining the proposed coverage.

“Duplicate Medicare supplement insurance” shall mean
the sale or the attempt to knowingly sell to a person a policy
of insurance designed to supplement Medicare benefits as
provided in The Health Insurance for the Aged Act, Title
XVII of the Social Security Amendments of 1965 as then
constituted or later amended when the person is already in-
sured under such a policy.

“Duplication” means policies of the same coverage type
which overlap to the extent that a reasonable person would
not consider the ownership of the policies to be beneficial.

“Exception” for the purpose of these rules shall mean any
provision in a policy whereby coverage fora specified hazard
is entirely eliminated; it is a statement of a risk not assumed
under the policy.

“Insurer” shall mean any person, corporation, association,
partnership, reciprocal exchange, interinsurer, Lloyd’s, fra-
ternal benefit society, and any other legal entity engaged in
the business of insurance.

“Limitation” for the purpose of these rules shall mean any
provision which restricts coverage under the policy other
than an exception or a reduction.

“Person” shall mean any individual, corporation, associa-
tion, partnership, trust or benevolent association.

“Preneed funeral contract or prearrangement” shall mean
an agreement by or for a person before the person’s death re-
lating to the purchase or provision of specific funeral or cem-
etery merchandise or services.



1AB 7/17/96

INSURANCE DIVISION[191(cont’d)

“Producer” shall mean a person who solicits, negotiates,
effects, procures, delivers, renews, continues or binds poli-
cies of insurance for risks residing, located or to be per-
formed in this state.

“Reduction” for the purpose of these rules shall mean any
provision which reduces the amount of the benefit; a risk of
loss is assumed but payment upon the occurrence of such loss
is limited to some amount or period less than would be other-
wise payable had such reduction not been used.

“Twisting” shall mean any action by a producer or insurer
to induce or attempt to induce any person to lapse, forfeit,
surrender, terminate, retain, assign, borrow or convert a
policy of one insurer in order that such person procure a
policy of another insurer, when such action would operate to
the overall detriment of the interests of the person.

191—15.3(507B) Advertising.

15.3(1) Form and content of advertisements. The format
and content of an advertisement shall be truthful and suffi-
ciently complete and clear to avoid deception or the capacity
or tendency to misrepresent or deceive. Whether an adver-
tisement has a capacity or tendency to misrepresent or de-
ceive shall be determined by the overall impression that the
advertisement may be reasonably expected to create upon a
person in the segment of the public to which it is primarily
directed and who has average education, intelligence and fa-
miliarity with insurance terminology for products in that
market.

15.3(2) Prohibited terms and disclosure requirements for
health insurance.

a. No advertisement shall contain or use words or
phrases such as “all”; “full”; “complete”; “comprehensive”;

“unlimited”; “up to”; “as hlgh as”; “this policy will help fill
some of the gaps that Medicare and your present insurance
leave out”; “this policy will help to replace your income”
(when used to express loss of time benefits); or similar words
and phrases, in a manner which exaggerates any benefits be-
yond the terms of the policy.

b. No advertisement shall contain descriptions of a
policy limitation, exception, or reduction, worded in a posi-
tive manner to imply that it is a benefit, such as, describing a
waiting period as a “benefit builder,” or stating “even preex-
isting conditions are covered after two years.” Words and
phrases used in an advertisement to describe such policy lim-
itations, exceptions and reductions shall fairly and accurately
describe the negative features of such limitations, exceptions
and reductions of the policy offered.

c. No advertisement of a benefit for which payment is
conditional upon confinement in hospital or similar facility
shall use words or phrases such as “tax free,” “extra cash”
and substantially similar phrases which have the capacity,
tendency or effect of misleading the publicinto believing that
the policy advertised will, in some way, enable a person to
make a profit from being hospitalized.

d. No advertisement shall use the words “only”; “just”;

“merely”; “minimum” or similar words or phrases to de-
scribe the applicability of any exceptions and reductions,
such as: “this policy is subject to the following minimum ex-
ceptions and reductions.”

e. An advertisement which refers to either a dollar
amount, or a period of time for which any benefit is payable,
or the cost of the policy, or specific policy benefit, or the loss
for which such benefit is payable, shall also disclose those
exceptions, reductions, and limitations affecting the basic
provisions of the policy without which the advertisement
would have the capacity or tendency to mislead or deceive.
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f. A policy which contains a waiting, elimination, pro-
bationary, or similar time period between the effective date
of the policy and the effective date of coverage under the
policy or a time period between the date a loss occurs and the
date benefits begin to accrue for such loss shall prominently
disclose the existence of such periods.

15.3(3) Prohibited terms in life insurance and annuity pol-
icies. No advertisement for a life insurance or annuity policy
shall use the terms “investment,” “investment plan,” “found-
er’s plan,” “charter plan,” “expansion plan,” “profit,” “prof-
its,” “profit sharing,” “interest plan,” “savings,” “savings
plan,” “retirement plan,” or other similar term which has the
capacity or tendency to mislead an insured or prospective in-
sured to believe that the insurer is offering something other
than an insurance policy or some benefit not available to oth-
er persons of the same class and equal expectation of life. An
advertisement shall not state that there are “no more pre-
miums” or that premiums will “vanish” or “disappear” or use
similar terms when such statement is not based on the guar-
anteed rates.

15.3(4) Exclusions, limitations, exceptions and reduc-
tions. Words and phrases used in an advertisement to de-
scribe policy exclusions, limitations, exceptions and reduc-
tions shall clearly, prominently and accurately indicate the
negative or limited nature of the exclusions, limitations, ex-
ceptions and reductions.

15.3(5) Use of statistics. An advertisement shall not con-
tain statistical information relating to any insurer or policy
unless it accurately reflects recent and relevant facts. The
source of any such statistics used in an advertisement shall be
identified therein.

15.3(6) Introductory, initial or special offers.

a. An advertisemeént shall not directly or by implication
represent that a policy is an introductory, initial or special of-
fer, or that a person will receive advantages not available at a
later date, or that the offer is available only to a specified
group of persons, unless such is the fact.

b. An advertisemént shall not offer a policy which uti-
lizes a reduced initial premium rate in a manner which over-
emphasizes the availability and the amount of the initial re-
duced premium. When an insurer charges an initial premium
that differs in amount from the amount of the renewal pre-
mium payable on the same mode, the advertisement shall not
display the amount of the reduced initial premium either
more frequently or more prominently than the renewal pre-
mium, and both the initial reduced premium and the renewal
premium must be stated in each portion of the advertisement
where the initial reduced premium appears. This paragraph
shall not apply to annual renewable term policies.

15.3(7) Testimonials or endorsements by third parties.

a. Testimonials used in advertisements must be genuine,
represent the current opinion of the author, be applicable to
the policy advertised and be accurately reproduced. The in-
surer, in using a testimonial, makes as its own all of the state-
ments contained therein, and the advertisement, including
such statement, is subject to all the provisions of these rules.

b. If the person making a testimonial, an endorsement or
an appraisal has a financial interest in the insurer or a related
entity as a stockholder, director, officer, employee, or other-
wise, such fact shall be disclosed in the advertisement. If a
person is compensated for making a testimonial, endorse-
ment or appraisal, such fact shall be disclosed in the adver-
tissment by language substantially as follows: “Paid En-
dorsement.” This rule does not require disclosure of union
“scale” wages required by union rules if the payment is actu-
ally for such “scale” for TV or radio performances. The pay-
ment of substantial amounts, directly or indirectly, for “travel
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and entertainment” for filming or recording of TV or radio
advertisements constitutes compensation and requires dis-
closure. This rule does not apply to an institutional advertise-
ment which has as its sole purpose the promotion of the insur-
er.

c. An advertisement which states or implies that an in-
surer or an insurance product has been approved or endorsed
by any person or other organizations must also disclose any
proprietary or other relationship between the parties.

15.3(8) Disparaging and incomplete comparisons and
statements. An advertisement shall not directly or indirectly
make unfair or incomplete comparisons of policies or bene-
fits or comparisons of noncomparable policies of other insur-
ers, and shall not disparage other insurers, their policies, ser-
vices or business methods, and shall not disparage or unfairly
minimize competing methods of marketing insurance. An
advertisement shall not contain statements which are untrue
in fact, or by implication misleading, with respect to the as-
sets, corporate structure, financial standing, age or relative
position of an insurer in the insurance business.

15.3(9) Identity of insurer.

a. The name of the actual insurer shall be clearly and
prominently identified in all advertisements for a particular
policy. An advertisement shall not use a trade name, insur-
ance group designation, name of a parent company, name ofa
particular company division, service mark, slogan, symbol or
other device which would have the capacity and tendency to
misrepresent the true identity of an insurer.

b. Noadvertisement shall use any combination of words,
symbols, or physical materials which by its content, phrase-
ology, shape, color or other characteristics is so similar to
combinations of words, symbols, or physical materials used
by a municipal, state or federal agency which would lead a
reasonable person to believe that the advertisement is ap-
proved, endorsed or accredited by an agency of the munici-
pal, state, or federal government.

15.3(10) Disclosure requirements for life insurance and
annuities.

a. An advertisement for a policy containing graded or
modified benefits shall prominently display any limitation of
benefits. If the premium is level and coverage decreases or
increases with age or duration, such fact shall be prominently
disclosed.

b. An advertisement for a policy with nonlevel pre-
miums shall prominently describe the premium changes.

c. Dividends.

(1) An advertisement shall not state or imply that the pay-
ment or amount of dividends is guaranteed. If dividends are
illustrated, the illustration must be based on the insurer’s cur-

rent dividend scale and must contain a statement that the il- -

lustration is not to be construed as a guarantee or estimate of
dividends to be paid in the future.

(2) An advertisement shall not state or imply that illus-
trated dividends under a participating policy or pure endow-
ments will be or can be sufficient at any future time to assure,
without the further payment of premiums, the receipt of
benefits, such as a paid-up policy, unless the advertisement
clearly and precisely explains (1) what benefits or coverage
would be provided at such time and (2) under what condi-
tions this would occur.

d. An advertisement of a deferred annuity shall not state
the net premium accumulation interest rate unless it discloses
in close proximity thereto and with equal prominence the ac-
tual relationship between the gross and net premiums.

e. An advertisement that illustrates the projected values
of a policy must use the guaranteed interest rates in determin-
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ing such projected values and, in addition, may show other
projected values based on interest rates not greater than those
currently being credited by the company. Any illustrations or
statements containing or based upon an interest rate higher
than the guaranteed accumulation interest rates shall likewise
set forth with equal prominence comparable illustrations or
statements containing or based upon the guaranteed accu-
mulation interest rates. If the policy does not contain a provi-
sion for a guaranteed interest rate, any illustration showing
projected values must clearly state that the rates are not guar-
anteed.

f. An advertisement or presentation which does not rec-
ognize the time value of money through the use of appropri-
ate interest adjustments shall not be used for comparing the
cost of two or more life insurance policies. Such advertise-
ment may be used for the purpose of demonstrating the cash
flow pattern of a policy if such advertisement is accompanied
by a statement disclosing that the advertisement does not rec-
ognize that, because of interest, a dollar in the future may not
have the same value as a dollar at the time of the presentation.

g. Anadvertisement of benefits shall not display guaran-
teed and nonguaranteed benefits as a single sum unless they
are also shown separately in close proximity thereto.

h. Astatement regarding the use of life insurance costin-
dexes shall include an explanation that the indexes are useful
only for the comparison of the relative costs of two or more
similar policies.

i. Alife insurance costindex which reflects dividends or
an equivalent level annual dividend shall be accompanied by
a statement that it is based on the insurer’s current dividend
scale and is not guaranteed. :

191—15.4(507B) Life insurance cost and benefit disclo-
sure requirements.

15.4(1) Except as hereafter exempted, this rule shall apply
to any solicitation, negotiation or procurement of life insur-
ance occurring within this state. This rule shall apply to any
insurer issuing life insurance contracts including fraternal
benefit societies.

Unless otherwise specifically included, this rule shall not
apply to:

a. Annuities.

b. Credit life insurance.

c. Grouplife insurance, except for disclosures relating to
preneed funeral contracts or prearrangements as provided
herein. These disclosure requirements shall extend to the is-
suance or delivery of certificates as well as to the master
policy.

d. Life insurance policies issued in connection with pen-
sion and welfare plans as defined by and which are subject to
the federal Employee Retirement Income Security Act of
1974 (ERISA). :

€. Variable life insurance under which the death benefits
and cash values vary in accordance with unit values of invest-
ments held in a separate account.

15.4(2) The definition of terms applicable to this rule and

"its appendices will be found in Appendix .

15.4(3) Priorto or at delivery of a life insurance policy, an
insurer or producer shall provide the prospective purchaser a
life insurance buyer’s guide in the current form prescribed by
the National Association of Insurance Commissioners and a
policy summary.

15.4(4) In the case of policies whose equivalent level
death benefits do not exceed $5000, the requirement for pro-
viding a policy summary will be satisfied by delivery of a
written statement containing the information described in



[AB 7/17/96

INSURANCE DIVISION[191](cont’d)

Appendix I, “Policy Summary,” paragraphs “2,” “3,” “4,”
“S(a)”7 “S(b),” “S(C)’” “6’” “‘7,” “10’” and 5‘11.”

191—15.5(507B) Requirements for life insurance policies
sold to an applicant at the age of 60 or over.

15.5(1) Whenever a policy is issued for delivery in this
state to a person at the age of 60 or over that limits death
benefits during a period following the inception date of the
policy or where the accumulated premiums exceed the death
benefit at any point during the first ten years, then the form
entitled “Financial Review of This Policy,” reproduced as
Appendix II, or a form containing substantially similar infor-
mation approved by the insurance commissioner, shall be
completed by the insurer and delivered simultaneously with
the policy and the free-look period for the policy shall be ex-
tended to 30 days. In addition, the National Association of
Insurance Commissioners’ “Guide to Buying Life Insurance
After Age 607 shall be simultaneously delivered with the
policy. A copy of the guide can be obtained by contacting the
National Association of Insurance Commissioners, 120 West
12th Street, Suite 1100, Kansas City, Missouri 64105-1925.

15.5(2) Before taking an application for a policy that is
subject to the disclosure requirements of this rule, the insurer
or producer must provide the applicant with a prominent no-
tice in the following form or in a form approved by the insur-
ance commissioner containing substantially similar informa-
tion:

NOTICE TO APPLICANTS AGED 60 OR OVER

With your policy, you may receive a “Financial Review of
This Policy” form showing premiums and benefits for a ten-
year period. You should review the form and your policy and
decide if the policy is suitable for you. If you are not entirely
satisfied, please review the cancellation provision on the
form for directions on obtaining a full refund of any pre-
miums paid.

15.5(3) In addition to all other information required by
this rule, in those situations specified under subrule 15.5(1),
the information illustrated in the form reproduced in Appen-
dix II shall be prepared on an individual basis.

15.5(4) If an insurer uses a form other than the “Financial
Review of This Policy” form, that form must be approved for
use by the insurance commissioner. An insurer may use the
appropriate box or boxes from the top of the disclosure form
for the specific policy being illustrated without seeking the
insurance commissioner’s approval for this change in the
form.

15.5(5) If cost of insurance, nonguaranteed dividends or
benefits or potential preferential tax implications are present-
ed in the policy or advertising, the producer, or company if a
direct marketer, shall attach those materials to the “Financial
Review of This Policy” form at delivery of the policy if not
previously provided.

15.5(6) If any method other than the “Financial Review of
This Policy” form is used to explain the death benefit, a copy
of the illustration, signed by the applicant and the producer,
must be attached to the form.

15.5(7) A copy of this individual information shall be re-
tained by the insurer as long as the policy remains in force,
plus five years. This copy can be by microfiche or other elec-
tronic means including an insurer’s computer records.

191—15.6(507B) Health insurance sales to persons 65
years of age or older.

15.6(1) The sale of duplicate Medicare supplement insur-
ance is prohibited.

15.6(2) Prohibition of sale without acknowledgment of
nonduplication.
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a. Insurersorproducers shall obtain an acknowledgment
of nonduplication as set forth in Appendix III with all ap-
plications for any type of health insurance sold to an individ-
ual who is 65 years of age or older. This acknowledgment
shall be obtained at the same time as the application and shall
be submitted to the insurer with the application.

b. In order to obtain this acknowledgment, insurers or
producers shall offer to examine all health insurance policies
owned by a prospective purchaser and advise that person as
to whether the purchase of the proposed policy will result in
any duplication of benefits.

c. Insurers who do not use producers shall implement a
similar system of review at no cost to the proposed insured.

191—15.7(507B) Preneed funeral contracts or prear-
rangements.

15.7(1) Advertising. An advertxsement for the solicita-
tion or sale of a preneed funeral contract or prearrangement
which is funded or to be funded by a life insurance policy or
annuity contract shall adequately disclose the following:

a. The fact that alife insurance policy or annuity contract
is involved or being used to fund a prearrangement, and

b. The nature of the relationship among the soliciting
producer or producers, the provider of the funeral or ceme-
tery merchandise or services, the administrator and any other
person.

15.7(2) Application. Prior to accepting an application,
initial premium or deposit, an insurer or producer must ade-
quately disclose:

a. The relationship of the life insurance policy or annuity
contract to the funding of the prearrangement and the nature
and existence of any guarantees relating to the prearrange-
ment;

b. The impact on the prearrangement of any:

(1) Changes in the life insurance policy or annuity con-
tract, including but not limited to, changes in the assignment,
beneficiary designation or use of the proceeds,

(2) Penalties to be incurred by the policyholder as a result
of failure to make premium payments,

(3) Penalties to be incurred or moneys to be received as a
result of cancellation or surrender of the life insurance policy
or annuity contract;

c. Alist of the merchandise and services which are sup-
plied or contracted for in the prearrangement and all relevant
information concerning the price of the funeral services, in-
cluding an indication that the purchase price is either guaran-
teed at the time of purchase or to be determined at the time of
need;

d. All relevant information concerning what occurs and
whether any entitlements or obligations arise if there is a dif-
ference between the proceeds of the life insurance policy or
annuity contract and the amount actually needed to fund the
prearrangement;

e. Any penalties or restrictions including, but not limited
to, geographic restrictions or the inability of the provider to
perform, on the delivery of merchandise, services or the
prearrangement guarantee; and

f. The fact that a sales commission or other form of com-
pensation is being paid and, if so, the identity of the person to
whom it is paid.

191—15.8(507B) Twisting prohibited. No insurer or pro-
ducer shall engage in the act of twisting.

191—15.9(507B) Sales presentation guidelines.

15.9(1) Required disclosures. A producer shall inform
the prospective purchaser, prior to commencing an insurance
sales presentation, that the producer is acting as an insurance
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producer and inform the prospective purchaser of the produc-
er’s full name and the full name of the insurance company
which the producer will represent in the insurance sales pres-
entation. In sales situations in which a producer is not in-
volved, the insurer shall identify its full name to a prospec-
tive purchaser.

15.9(2) Improper sales tactics. .

a. Producers and insurers shall not employ any method
of marketing or tactic which uses undue pressure, force,
fright, threat, whether explicit or implied, to solicit the pur-
chase of insurance.

b. A producer shall not, without good cause:

(1) Allow a producer or a relative of a producer to be
named as owner or beneficiary of a life insurance policy or
annuity insuring the life of an unrelated insurance customer.
Transactions which involve nominal interim ownership im-
mediately precedent to transfer of ownership into trust are
exempt from this subrule;

(2) Be named as a beneficiary in a will of an unrelated in-
surance customer;

(3) Obtain a personal loan or a monetary gift from an un-
related insurance customer;

(4) Execute a transaction for an insurance customer with-
out authorization by the customer to do so; or

(5) Commitany act which shows that the producer has ex-
erted undue influence over a person to take advantage of the
producer/customer relationship.

c. Producers and insurers shall not, without good cause:

(1) Fail or refuse to furnish any person, upon reasonable
request, information to which that person is entitled, or to re-
spond to a formal written request or complaint from any per-
son.

(2) Sell an insurance policy or rider to a person which isa
duplication of a policy or rider which the person owns or for
which the person has applied at the time of sale; or

(3) Sell one of the following listed policies or riders to a
person who, at the time of sale, already owns, or has applied
for two of the following policies or riders: basic hospital ex-
pense coverage, basic medical-surgical coverage, hospital
confinement indemnity coverage, accident-only coverage
and specified disease and specified accident coverage.

15.9(3) Prohibited designations and fees.

a. A producer shall not represent, directly or indirectly,
that the producer is a “financial planner,” “investment advis-
er,” “financial counselor,” or any other specialist engaged
solely in the business of giving financial planning or advice
relating to investments, insurance, real estate, tax matters or
trust and estate matters when the intent of the producer is to
engage in the sale of insurance. This subrule does not prohib-
it the use of designations acquired through a recognized na-
tional program.

b. Producers shall not charge an additional fee for ser-
vices that are customarily associated with the solicitation, ne-
gotiation or servicing of policies. This prohibition shall not
apply to assigned risk policies and commercial property/
casualty policies. Any additional fee that a producer intends
to charge for these policies must be fully disclosed to the in-
sured.

15.9(4) Suitability. A producer shall not recommend to
any person the purchase, sale or exchange of any life insur-
ance policy, annuity or any rider, endorsement or amendment
thereto, without reasonable grounds to believe that the trans-
action or recommendation is suitable for the person based
upon reasonable inquiry concerning the person’s insurance
objectives, financial situation and needs, age and other rele-
vant information known by the producer. For purposes of
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this subrule, when a producer recommends a group life insur-
ance policy or annuity, “person” shall refer to the intended
group policyowner.

191—15.10(507B) Right to return a life insurance policy
or annuity (free-look). An individual policyowner has the
right, within ten days after receipt of a life insurance policy or
annuity, to a free-look period. During this period, the policy-
owner may return the life insurance policy or annuity to the
insurer at its home office, branch office, or to the producer
through whom it was purchased. If so returned, the premium
paid will be promptly refunded, the policy or annuity voided
and the parties returned to the same position as if a policy or
annuity had not been issued.

191-—15.11(507B) Uninsured/underinsured automobile
coverage—notice required.

15.11(1) Contents of notice. Automobile insurance poli-
cies delivered in this state shall include a notice which con-
tains and is limited to the following language:

NOTICE REGARDING
UNINSURED/UNDERINSURED COVERAGE

Uninsured/underinsured coverage does not cover damage
done to your vehicle. It provides benefits only for bodily in-
jury caused by an uninsured or underinsured motorist. If you
wish to be insured for damage done to your vehicle, you must
have collision coverage. Please check your policy to make
sure you have the coverage desired.

15.11(2) Form of notice. Notice may be provided on a
separate form or may be stamped on the declaration page of
the policy. The notice shall be provided in conjunction with
all new policies issued. Notice may be provided at the time
of application but shall in no case be provided later than the
time of delivery of the new policy. Insurers may inform ap-
plicants that the notice in this rule is required by the insurance
division.
191—15.12(507B) Unfair discrimination.

15.12(1) Sex discrimination.

a. A contract shall not be denied to a person based solely
on that individual’s sex or marital status. No benefits, terms,
conditions or type of coverage shall be restricted, modified,
excluded, or reduced on the basis of the sex or marital status
of the insured or prospective insured except to the extent per-
mitted under the Iowa Code or administrative code. An in-
surer may consider marital status for the purpose of defining
persons eligible for dependents’ benefits. This subrule does
not apply to group life insurance policies or group annuity
contracts issued in connection with pension and welfare
plans which are subject to the federal Employee Retirement
Income Security Act of 1974 (ERISA).

b. Specific examples of practices prohibited by this sub-
rule include, but are not limited to, the following:

(1) Denying coverage to persons of one sex employed at
home, employed part-time or employed by relatives when
coverage is offered to persons of the opposite sex similarly
employed.

(2) Denying policy riders to persons of one sex when the
riders are available to persons of the opposite sex.

(3) Denying a policy under which maternity coverage is
available to an unmarried female when that same policy is
available to a married female.

(4) Denying, under group contracts, dependent coverage
to spouses of employees of one sex, when dependent cover-
age is available to spouses of employees of the opposite sex.
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(5) Denying disability income coverage to employed
members of one sex when coverage is offered to members of
the opposite sex similarly employed.

(6) Treating complications of pregnancy differently from
any other illness or sickness under the contract.

(7) Restricting, reducing, modifying, or excluding bene-
fits relating to coverage involving the genital organs of only
one sex.

(8) Offering lower maximum monthly benefits to mem-
bers of one sex than to members of the opposite sex who are
in the same underwriting and occupational classification un-
der a disability income contract.

(9) Offering more restrictive benefit periods and more re-
strictive definitions of disability to members of one sex than
to members of the opposite sex in the same underwriting and
occupational classifications under a disability income con-
tract.

(10) Establishing different contract conditions based on
gender which limit the benefit options a policyholder may
exercise.

(11) Limiting the amount of coverage due to an insured’s
or prospective insured’s marital status unless such limitation
applies only to coverage for dependents and is uniformly ap-
plied to males and females.

c. When rates are differentiated on the basis of sex, an in-
surer must, upon the request of the commissioner of insur-
ance, justify the rate differential in writing to the satisfaction
of the commissioner. All rates shall be based on sound actu-
arial principles or a valid classification system and actual ex-
perience statistics, if available.

d. Thissubrule shall not affect the right of fraternal bene-
fit societies to determine eligibility requirements for mem-
bership. If a fraternal benefit society does, however, admit
members of both sexes, this subrule is applicable to the insur-
ance benefits available to its members.

15.12(2) Physical or mental impairment. A contract shall
not be denied to a person based solely on that person’s physi-
cal or mental impairment. No benefits, terms, conditions or
type of coverage shall be restricted, modified, excluded or re-
duced on the basis of physical or mental impairment of the
insured or prospective insured except where based on sound
actuarial principles or related to actuyal or reasonably antici-
pated experience. For purposes of this subrule, both blind-
ness and partial blindness shall be consxdered a phy51cal im-
pairment.

15.12(3) Income discrimination. An insurer shall not re-
fuse to issue, limit the amount or apply different rates to per-
sons of the same class in the sale of individual life insurance
based solely upon the prospective insured’s legal source or
level of income, unless such action is based on sound actuari-
al principles or is related to actual or reasonably anticipated
experience. The portion of this subrule pertaining to level of
income does not:

a. Apply to the sale of disability income insurance of any
kind or of any insurance designed to protect against econom-
ic loss due to a disruption in the regular flow of a person’s
earned income;

b. Prohibit the sale of any insurance or annuity which is
made available only to employees;

c. Prohibit basing the amount of insurance sold to an em-
ployee on a multiple or a percentage of the employee’s salary
or prohibit limiting availability to employees who have
achieved a certain employment status as defined by the em-
ployer;
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d. Prohibit insurers from providing life or health insur-
ance as an incidental benefit through a qualified pension
plan;

e. Prohibit insurers from applying suitability standards
which include income as a factor in the sale of any life insur-
ance or annuity products;

f.  Prohibit insurers from establishing maximum or mini-
mum amounts of insurance that will be issued to individuals
so long as this is pursuant to a preexisting specialized market-
ing strategy which the insurer can demonstrate is related to
the financial capacity of the insurer to write business or to
bona fide transaction costs. _

15.12(4) Domestic abuse. A contract shall not be denied
to a person based solely on the fact such person has been or is
believed to have been a victim of domestic abuse as defined
in Iowa Code section 236.2.

191—15.13(507B) Testing restrictions of insurance ap-
plications for the human immunodeficiency virus.

15.13(1) Written release. No insurer shall obtain a test of
any person in connection with an application for insurance
for the presence of an antibody to the human immunodefi-
ciency virus unless the person to be tested provides a written
release on a form which contains the following information:

a. Astatement of the purpose, content, use, and meaning
of the test.

b. A statement regarding disclosure of the test results in-
cluding information explaining the effect of releasing the in-
formation to an insurer.

c. A statement of the purpose for which test results may
be used.

15.13(2) Form. A preapproved form is provided in Ap-
pendix IV. An insurer wishing to utilize a form which devi-
ates from the language in the appendix to these rules shall
submit the form to the insurance division for approval. Any
form containing, but not limited to, the language in the ap-
pendix shall be deemed approved.

191—15.14(507B) - Records maintenance. -

]15.]14'1(1) Complaint and business records.

a. An insurer shall maintain its books, records, docu-
ments and other business records in such an order that data
regarding complaints, claims, rating, underwriting and mar-
keting are accessible and retrievable for examination by the
insurance commissioner. Data shall be maintained for the
current calendar year plus two calendar years.

b. An insurer shall maintain a complete record of all the
complaints received since the date of its last examination by
the insurer’s state of domicile or port-of-entry state. This
record shall indicate the total number of complaints, their
classification by line of insurance, the nature of each
complaint, the disposition of each complaint, and the time it
took to process each complaint. Appendix V sets forth the
minimum information required to be contained in the
complaint record.

15.14(2) Insurers’ control over advertisements. Every in-
surer shall establish and at all times maintain a system of con-
trol over the content, form, and method of dissemination of
all advertisements which explain a particular policy. All
such advertisements, whether written, created, designed or
presented by the insurer or its appointed producer, shall be
the responsibility of the insurer whose particular policies are
so advertised. As part of this requirement, each insurer shall
maintain at its home or principal office a complete file con-
taining a specimen copy of every printed, publlshed or pre-
pared advertisement of its policies, with a notation indicating
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the manner and extent of distribution and the form number of
any policy advertised. Such file shall be subject to inspection
by the insurance division.

191—15.15(507B) Enforcement section—cease and de-
sist and penalty orders. If, after hearing, the commissioner
finds that an insurer or producer has engaged in an unfair trade
practice in violation of these rules or unfair competition orun-
fair and deceptive acts or practices in violation of lowa Code
chapter 507B, the commissioner shall reduce the findings to
writing and shallissue and cause to be served upon the insurer
or producer charged with the violation a copy of the findings
in an order requiring the insurer or producer to cease and de-
sist from engaging in the act or practice. The commissioner
also may order one or more of the following:
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1. Payment of a monetary penalty of not more than
$1,000 for each violation, but not to exceed an aggregate pen-
alty of $10,000. If the insurer or producer knew or reason-
ably should have known that its actions were in violation of
these rules, the penalty shall not be not more than $5,000 for
each violation but not to exceed an aggregate penalty of
$50,000;

2. Suspension or revocation of the insurer’s certificate of
authority or the producer’s license if the insurer or producer
knew or reasonably should have known that it was in viola-
tion of these rules;

3. Full dlsclosure by the insurer of all terms and condi-
tions of the policy to the policyowner;

4. Payment of the costs of the investigation and adminis-
trative expenses related to any violation.

Appendix [

LIFE INSURANCE COST AND
BENEFIT DISCLOSURE

Definitions.

“Annual premium” for a basic policy or rider, for which the company reserves the right to change the premium, shall be the

maximum annual premium.

“Buyer’s guide” shall mean a document which contains, and is limited to, the language contained in Appendix II to these rules

or language approved by the commissioner of insurance.

“Cash dividend” means the current illustrated dividend which can be applied toward payment of the gross premium.
“Equivalent level annual dividend” is calculated by applying the following steps:
1. Accumulate the annual cash dividends at 5 percent interest compounded annually to the end of the tenth and twentieth

policy years.

2. Divide each accumulation of paragraph “1” by an interest factor that converts it into one equivalent level annual amount
that, if paid at the beginning of each year, would accrue to the values in paragraph “1” over the respective periods stipulated in
paragraph “1.” If the period is 10 years, the factor is 13.207 and if the period is 20 years, the factor is 34.719.

3. Divide the results of paragraph “2” by the number of thousands of the equivalent level death benefit to arrive at the equiv-

alent level annual dividend.

“Equivalent level death benefit” of a policy or term life insurance rider is an amount calculated as follows:

1. Accumulate the guaranteed amount payable upon death, regardless of the cause of death other than suicide, or other spe-
cifically enumerated exclusions, at the beginning of each policy year for 10 and 20 years at 5 percent interest compounded annu-
ally to the end of the tenth and twentieth policy years respectively.

2. Divide each accumulation of paragraph “1” by an interest factor that converts it into one equivalent level annual amount
that, if paid at the beginning of each year, would accrue to the value in paragraph “1” over the respective periods stipulated in
paragraph “1.” If the period is 10 years, the factor is 13.207 and if the period is 20 years, the factor is 34.719.

“Generic name” means a short title which is descriptive of the premium and benefit patterns of a policy or a rider.

“Life insurance net payment cost index.”

The life insurance net payment cost index is calculated in the same manner as the

comparable life insurance cost index except that the cash surrender value and any terminal dividend are set at zero.
“Life insurance surrender cost index.” The life insurance surrender cost index is calculated by applying the following steps:
1.. Determine the guaranteed cash surrender value, if any, available at the end of the tenth and twentieth policy years.
2. For participating policies, add the terminal dividend payable upon surrender, if any, to the accumulation of the annual
cash dividends at 5 percent interest compounded annually to the end of the period selected and add this sum to the amount deter-

mined in subparagraph “1.”

3. Divide the result of subparagraph “2” (subparagraph “1” for guaranteed-cost policies) by an interest factor that converts it
into an equivalent level annual amount that, if paid at the beginning of each year, would accrue to the value in subparagraph “2”
(subparagraph “1” for guaranteed-cost policies) over the respective periods stipulated in subparagraph “1.” If the period is 10
years, the factor is 13.207 and if the period is 20 years, the factor is 34.719.

4. Determine the equivalent level premium by accumulating each annual premium payable for the basic policy or rider at 5
percent interest compounded annually to the end of the penod stipulated in subparagraph “1” and dividing the result by the
respective factors stated in subparagraph “3” (this amount is the annual premium payable for a level premium plan).

5. Subtract the result of subparagraph “3” from subparagraph “4.”

6. Divide the result of subparagraph “5” by the number of thousands of the equivalent level death benefit to arrive at the life

insurance surrender cost index.

“Policy summary,” for the purposes of these rules, shall mean a written statement describing the elements of the policy in-

cluding but not limited to:

1. A prominently placed title as follows: STATEMENT OF POLICY COST AND BENEFIT INFORMATION.

2. The name and address of the insurance producer or, if no producer is involved, a statement of the procedure to be followed
in order to receive responses to inquiries regarding the policy summary.

3. The full name and home office or administrative office address of the company in which the life insurance policy is to be

or has been written.
4. The generic name of the basic policy and each rider.
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5. The following amounts, where applicable, for the first five policy years and representative policy years thereafter suffi-
cient to clearly illustrate the premium and benefit patterns including, but not necessarily limited to, the years for which life insur-
ance cost indexes are displayed and at least one age from 60 through 65 or maturity whichever is earlier:

(a) The annual premium for the basic policy.

(b) The annual premium for each optional rider.

(c) Guaranteed amount payable upon death, at the beginning of the policy year regardless of the cause of death other than
suicide and other specifically enumerated exclusions, which is provided by the basic policy and each optional rider, with bene-
fits provided under the basic policy and each rider shown separately.

(d) Total guaranteed cash surrender values at the end of the year with values shown separately for the basic policy and each
rider.

(e) Cash dividends payable at the end of the year with values shown separately for the basic policy and each rider. (Divi-
dends need not be displayed beyond the twentieth policy year.)

(f) Guaranteed endowment amounts payable under the policy which are not included under guaranteed cash surrender val-
ues above.

6. The effective policy loan annual percentage interest rate, if the policy contains this provision, specifying whether this rate
is applied in advance or in arrears. If the policy loan interest rate is variable, the policy summary includes the maximum annual
percentage rate.

7. Life insurance cost indexes for 10 and 20 years but in no case beyond the premium paying period. Separate indexes are
displayed for the basic policy and for each optional term life insurance rider. Such indexes need not be included for optional
riders which are limited to benefits such as accidental death benefits, disability waiver of premium, preliminary term life insur-
ance coverage of less than 12 months and guaranteed insurability benefits nor for basic policies or optional riders covering more
than one life.

8. The equivalent level annual dividend, in the case of participating policies and participating optional term life insurance
riders, under the same circumstances and for the same durations at which life insurance cost indexes are displayed.

9. A policy summary which includes dividends shall also include a statement that dividends are based on the company’s
current dividend scale and are not guaranteed and a statement in close proximity to the equivalent level annual dividend as fol-
lows: An explanation of the intended use of the equivalent level annual dividend is included in the life insurance buyer’s guide.

10. A statement in close proximity to the life insurance cost indexes as follows: An explanation of the intended use of these
indexes is provided in the life insurance buyer’s guide.

11. The date on which the policy summary is prepared.

The policy summary must consist of a separate document. All information required to be disclosed must be set out in such a
manner as not to minimize or render any portion thereof obscure. Any amounts which remain level for two or more years of the
policy may be represented by a single number if it is clearly indicated what amounts are applicable for each policy year.
Amounts in paragraph “5” of this definition shall be listed in total, not a per-thousand nor a per-unit basis. If more than one
insured is covered under one policy or rider, guaranteed death benefits shall be displayed separately for each insured or for each
class of insured if death benefits do not differ within the class. Zero amounts shall be displayed as zero and shall not be displayed
as a blank space.

Appendix II
FINANCIAL REVIEW OF THIS POLICY
NOTICE: You have 30 days to review your policy and, if not entirely
satisfied, to return it for a full refund of any premiums paid.

[ THIS IS A GUARANTEED IS- [3 THIS IS APOLICY ISSUED ON  [[_] THIS IS A POLICY WHERE THE
SUE POLICY OFFERED WITHOUT THE BASIS OF THE ANSWERS TO ACCUMULATED PREMIUM EX-
AN ATTEMPT TO CLASSIFY RISKS THE HEALTH QUESTIONS SET CEEDS THE MINIMUM GUAR-

BY DETERMINING YOUR STATE ~ FORTH IN THE APPLICATION. ANTEED DEATH BENEFIT IN TEN
OF HEALTH. PREMIUMS MAY PREMIUMS MAY HAVE BEEN YEARS OR LESS ]

HAVE BEEN LOWER IF HEALTH  LOWER IF FURTHER HEALTH IN-

INFORMATION HAD BEEN OB-  FORMATION HAD BEEN OB-

TAINED.] TAINED.]

Application Information:
NAME: AGE: SEX:

List other personal information used in determining the premium for this policy:
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1 2 3 4 5
Column 3 Minus
) Premiums Accu- Column 2
End of Policy mulating Interest Cash Surrender Net Gain
Year Premiums at 5 Percent* Death Benefits** Value (Net Loss)
1
2
3
4
5
6
7
8
9
10

Definitions: The following terms used in the above chart are defined as:

1. Premiums: Amount you must pay each year to keep this policy in force.

2. Premiums accumulating interest at 5 percent: The amount which could be earned if, instead of purchasing insurance, the
dollars were left to accumulate at 5 percent interest.

3. Death Benefits: The amount that will be paid upon your death exclusive of any supplementary benefits.

4. Cash Surrender Value: The amount the insurance company will pay you if you surrender your policy to the company for
cash.

5. Net Gain or Loss: This column shows whether your money would have earned more or less at 5 percent interest than your
life insurance benefit. -

*Note this figure does not take into account the cost of insurance, any dividends or addltlonal benefits which are not guaranteed
under the policy, nor potential preferential tax implications.

**Producer/Company: If death benefits have been explained in any manner other than shown on the above chart (through use of
CPlindex, dividends, or other nonguaranteed increases or a reduction in premiums), a copy of the illustration signed by the appli-
cant and producer must be attached.

Appendix III
ACKNOWLEDGMENT OF NONDUPLICATION
PLEASE READ CAREFULLY BEFORE SIGNING
L , certify that I have done the following:
(Producer’s Name)
1. Informed the undersigned applicant of the right to have all existing health insurance policies presently in force reviewed by
me to determine whether any duplicate coverage will occur with the issuance of this policy.
2. Reviewed the policies listed below and have found that duplication WILL/WILL NOT occur with the issuance of the
following policy.

COMPANY POLICY NUMBER TYPE OF POLICY

Duplication will not occur because the above-listed policy(ies) will be replaced by the applied-for policy.
No health policies in force at this time.

Applicant has elected not to have the policy(ies) reviewed.

DATE PRODUCER
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I certify that I have been informed of my right to have all of my existing health policies reviewed and:
I have been informed that the policy for which I am applying WILL/WILL NOT result in duplicate coverage.
I have elected not to have my policies reviewed.

DATE APPLICANT
This rule is intended to implement Iowa Code section 507B.12.
Appendix IV
HIV Antibody Test

Information Form For Insurance Applicant

AIDS

Acquired Immunodeficiency Syndrome (AIDS) is a life-threatening disorder of the immune system, caused by a virus, HIV.
The virus is transmitted by sexual contact with an infected person, from an infected mother to her newborn infant, or by exposure
to infected blood (as in needle sharing during IV drug use). Persons at high risk of contracting AIDS include males who have
had sexual contact with another man, intravenous drug users, hemophiliacs, and persons who have had sexual contact with any
of these persons. AIDS does not typically develop until a person has been infected with HIV for several years. A person may
remain free of symptoms for years after becoming infected. Infected persons have a 25 percent to 50 percent chance of develop-
ing AIDS over the next 10 years.

The HIV antibody test:

Before consenting to testing, please read the following important information:

1. Purpose. This test is being run to determine whether you may have been infected with HIV. If you are infected, you are
probably not insurable. This test is not a test for AIDS; AIDS can only be diagnosed by medical evaluation.

2. Positive test results. If you test positive, you should seek medical follow-up with your personal physician. If your test is
positive, you may be infected with HIV.,

3. Accuracy. An HIV test will be considered positive only after confirmation by a laboratory procedure that the state health
officer has determined to be highly accurate. Nonetheless, the HIV antibody test is not 100 percent accurate. Possible errors
include:

a. False positives: This test gives a positive result, even though you are not infected. This happens rarely and is more com-
mon in persons who have engaged in high-risk behavior. Retesting should be done to help confirm the validity of a positive test.

b. False negatives: The test gives a negative result, even though you are infected with HIV. This happens most commonly in
recently infected persons; it takes at least 4 to 12 weeks for a positive test result to develop after a person is infected.

4. Side effects. A positive test result may cause you significant anxiety. A positive test may result in uninsurability for life,
health, or disability insurance policies for which you may apply in the future. Although prohibited by law, discrimination in
housing, employment, or public accommodations may result if your test results become known to others. A negative result may
create a false sense of security.

5. Zisclosure of results. A positive test result will be disclosed to you. You may choose to have information about your
HIV test results communicated to you through your physician or through the alternative testing site.

6. Confidentiality. Like all medical information, HIV test results are confidential. An insurer, insurance agent, or insur-
ance-support organization is required to maintain the confidentiality of HIV test results. However, certain disclosures of your
test results may occur, including those authorized by consent forms that you may have signed as part of your overall application.
Your test results may be provided to the Medical Information Bureau, a national insurance data bank. Your insurance agent will
provide you with additional written information about this subject at your request.

7. Prevention. Persons who have a history of high-risk behavior should change these behaviors to prevent getting or giving
AIDS, regardless of whether they are tested. Specific important changes in behavior include safe sex practices (including con-
dom use for sexual contact with someone other than a long-term monogamous partner) and not sharing needles.

8. Information. Further information about HIV testing and AIDS can be obtained by calling the National AIDS hotline at
1-800-342-2437.

INFORMED CONSENT

I hereby authorize the company and its designated medical facilities to draw samples of my blood for the purpose of laborato-
ry testing to provide applicable medical information concerning my insurability. These tests may include but are not limited to
tests for: cholesterol and related blood lipids; diabetes; liver or kidney disorders; infection by the Acquired Immune Deficiency
Syndrome (HIV) virus (if permitted by law); immune disorders; or the presence of medications, drugs, nicotine or other metabo-
lites. The test will be done by a medically accepted procedure which is extremely reliable.

If an HIV Antibody Screen is performed, it will be performed only by a certified laboratory and according to the following
medical protocol:

1. An initial ELISA blood test will be done.

a. If the initial ELISA blood test is positive, it will be repeated.

b. If the initial ELISA blood test is negative, a negative finding will be reported to the company.

2. If the initial ELISA blood test is positive, it will be repeated.

a. Ifthe second ELISA blood test is also positive, a Western Blot blood test will be performed to confirm the positive results
of the two ELISA blood tests.
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b. If the second ELISA blood test is negative, a third ELISA blood test will be performed. If the third ELISA blood test is
positive, a Western Blot blood test will be performed to confirm the previous positive results. If the third blood test is negative, a
negative result will be reported to the company.

3. Only if at least two ELISA blood tests and a Western Blot blood test are all positive will the result be reported as a posi-
tive. All other results will be reported as negative to the company.

Without a court order or written authorization from me, these results will be made known only to the company and its reinsur-
ers (if involved in the underwriting process). The company will provide results of all tests to a physician of my choice. Positive
test results to the HIV Antibody Screen will be disclosed only as I direct below. In addition, the company may make a brief
report to MIB, Inc., in a manner described in the Prenotice which I received as a part of the application process. All the company
will report to MIB, Inc. is that positive results were obtained from a blood test. The company will not report what tests were
performed or that the positive result was for HIV antibodies.

These organizations will be the only ones maintaining this information in any type of file except as required by law. Positive
HIV Antibody Screen results are to be reported to: (elect one) the Alternative Testing Site or my
physician; .

(name and address of attending physician)
This authorization will be valid for 90 days from the date below.
Dated At: Day Month , 19

Witness Proposed Insured:
Producer (Signature) Signature

This rule is intended to implement Iowa Code section 505.16.

Appendix V
COMPLAINT RECORD
Column Column Column Column Column Column Column Column
A B C D E F G H
Company Func- Reason Line Company Date Date Insurance State of -
Identifica- tion Code Type Disposition Received Closed Division Origin
tion Code after Complaint
Number Complaint
Receipt
(Producer’s
- Number)
: Explanation
A. Company Identification Number. As noted, this refers g)) gc;;l);;cs:ement
to the identification number of the complaint and shall also f) Miscellaneous (not covered by above)
include the license number, name, or other means of identify- 3)Claims
ing any licensee of the Insurance Division, such as a producer

that may have been involved in the complaint. ﬁ;gﬁ;&alm underwriting

B. Function Code. Complaints are to be classified by
function(s) of the company involved. Separate classifica-
tions are to be maintained for underwriting, marketing and
sales, claims, policyholder service and miscellaneous.

Reason Code. Complaints are also to be classified by
the nature of the complaint. The following is the classifica-
tion required for each function specified above.

1)Underwriting

a)Premium and rating

b)Refusal to insure

c)Cancellation/renewal

c) Unsatisfactory settlement/offer
d)Coordination of benefits

¢)Cost containment

f) Denial of claim

g)Miscellaneous (not covered by above)
4)Policyholder service

a) Premium notice/billing

b)Cash value

c)Delays/no response

d)Premium refund

¢)Coverage question
S))gﬁlf?i’rsdiscrimination f) Miscellaneous (not covered by above)
5)Miscellaneous

f) Endorsement/rider C
g)Group conversion
h)Medicare supplement violation

. Line Type. Complaints are to be classified according
to the line of insurance involved as follows:

i) Miscellaneous (not covered by above) %%i?ilrléomoblle

2)Marketing and Sales

a)General advertising Zggf;" cowners-Farmowners
b)Misrepresentation P

5)Life and Annuity

¢)Producer handling 6)Accident and Health
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7)Miscellaneous (not covered by above)

D. Company Disposition After Receipt. The complaint
record shall note the disposition of the complaint.

The following examples illustrate the type of informa-
tion called for, but are not intended to be required language
nor to exhaust the possibilities:

Policy issued/restored.
Refund.

Claim settled.

Delay resolved.

Question of fact.

Contract provision/legal issue.
. No jurisdiction.

E. Date Received. This refers to the date the complaint
was received.

F. Date Closed. This refers to the date on which the com-
plaint was disposed of whether by one action or a series of
actions as may be present in connection with some com-
plaints.

" G. Insurance Department Complaint. Complaints are to
be classified so as to indicate if the origin of the complaint
was from an insurance department.

H. State of Origin. The complaint record should note the
state from which the complaint originated. Ordinarily this
will be the state of residence of the complainant.

NoUnALNE

ARC 6560A .

JOB SERVICE DIVISION[345]

Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
as provided in Iowa Code §17A.4(1)%b.”

Notice is also given to the public that the Administrative Rules Review

--- Committee may, on its own motion or on written request by any individual -

or group, review this proposed action under §17A.8(6) at a regular or spe-
cial meeting where the public or interested persons may be heard.

Pursuant to the authority of Iowa Code section 96.11, the
Commissioner of the Division of Job Service hereby gives
Notice of Intended Action to amend Chapter 2, “Employer
Records and Reports,” Chapter 3, “Employer’s Contribu-
tions and Charges,” and Chapter 4, “Claims and Benefits,”
Iowa Administrative Code.

Subrule 2.3(5), paragraph “d,” is amended to specify that
generally individuals who perform services concurrently for
more than one employing unit are considered to be the em-
ployees of each of the employing units. However, it provides
an exception for concurrently employed corporate officers of
related corporations when the corporate officers are paid
through a common paymaster that is one of the related corpo-
rations for whom the individual is a corporate officer.

Subrule 3.3(2), paragraph “j,” is amended to specify that
remuneration received by members of a limited liability
company is wages subject to unemployment insurance con-
tributions if it is based on services performed and not on
membership interest in the limited liability company, pro-
vided that remuneration based on membership interest is al-
located among members or classes of members in proportion
to their respective investments in the limited liability compa-
ny.

Subrule 3.18(9) is amended to specify that members of a
limited liability company are employees if they perform ser-
vices other than for the purpose of acquiring membership in-
terest in the limited liability company.
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Subrule 3.45(14) is amended to specify that an employer
that sells part of its business to an employer that does not re-
ceive a partial transfer of experience may protest and be re-
lieved of charges for benefits paid to a former employee who
worked for the acquiring employer, and was separated from
the acquiring employer, after the sale. It also provided that
the charges based on the wages paid by the former employer
will not be charged to any employer’s account, whether the
employers involved are reimbursable or contributory.

Subrule 3.52(4) is amended to specify that, unless other-
wise dictated by the Code of Iowa or other rules, initial deter-
minations (which include rate notices) will be sent by regular
mail to the last known address of the employer.

Subrule 3.53(1), paragraph “b,” is amended to specify that
an employer may appeal its current rate notice on the grounds
that benefit charges used in the rate computation may be re-
versed by a decision on a pending claim or charge-back ap-
peal and that this will prevent the employer’s rate from be-
coming final. The employer may then reopen the appeal
when the expected favorable decision is received. The rule
also clarifies that the employer must pay the tax due at the
disputed rate while waiting for the favorable decision and
that the employer will be entitled to a refund of any overpay-
ment that results from the recomputation of the rate after the
appeal is reopened. The rate appeal mustbe reopened within
30 days of the date of the next rate notice received after the
date of the favorable decision and refunds will be issued only
on overpayments made during the last three years.

Subrule 3.70(13) is amended to specify that a reimburs-
able nonprofit organization cannot succeed to the account of
a contributory employer. It also specifies that an employer
that acquires the entire business of a nonprofit reimbursable
employer will be responsible for reimbursing the agency for
future benefits paid based on wages paid by the selling non-
profit reimbursable employer, whether or not the acquiring
employer is reimbursable or is eligible to be reimbursable on
its own payroll. It also specifies that the acquiring employer
is responsible for reimbursing the agency for any unpaid past
benefits if the nonprofit reimbursable employer is unable to
meet that obligation.

Subrule 4.7(4), paragraph “b,” subparagraph (1), is
amended to correct a misspelled word.

Subrule 4.8(2), paragraph “d,” subparagraph (1), is
amended so Notices of Separation could be accepted if no
claim has yet been filed and have the protest on record for
when and if a claim is filed. The ten-day protest period would
still be applicable if a claim was on file and the claimant was
currently drawing unemployment insurance benefits.

Subrule 4.26(28) is amended so that when an employer
protests that part of the business has been sold to another em-
ployer that does not receive a partial transfer of experience
and the ¢claimant works for the acquiring employer, benefits
are allowed to the claimant. However, the transferring em-
ployer does not receive any charges and neither does the ac-
quiring employer, but rather the balancing account receives
the charges.

Subrule 4.28(4), which required six weeks of other em-
ployment to establish eligibility for unemployment insurance
benefits, is rescinded.

Subrule 4.58(4) is amended to reflect the proper Iowa
Code citation.

Interested persons, governmental agencies, and associa-
tions may present written comments or statements on the pro-
posed amendments not later than 4:30 p.m. August 6, 1996,
to Reynel Dohse, Department of Employment Services, Di-
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vision of Job Service, 1000 E. Grand Avenue, Des Moines,
fowa 50319.

A public hearing will be held at 9:30 a.m., August 6, 1996,
atthe above address. The proposed amendments are subject
to revision after the Division considers all written and oral
presentations. Persons who want to convey their views oral-
ly should contact Reynel Dohse at (515)281-4986 or at the
above address.

These amendments are intended to implement lowa Code
sections 96.5(1)“a,” 96.5(1)“i,” 96.7(2)“e,” 96.7(8)“b,”
96.14(5), 96.19(18)“a,” 96.19(18)“f,” and 96.19(41).

The following amendments are proposed.

ITEM 1. Amend subrule 2.3(5), paragraph “d,” to read
as follows:

d. Concurrently employed individuals.

(1) Except as described in subparagraph (2) below, Indi-
viduals individuals who perform services concurrently for
more than one employing unit, whether or not the employing
units are related, shall be considered as working for each of
the employing units and shall be reported on the quarterly re-
ports of each of the employing units. Each of the employing
units shall be required to pay contributions on the wages at-
tributable to that employing unit up to the taxable wage base
limit for each calendar year.

(2) An individual who concurrently performs services as a
corporate officer for two or more related corporations and
who is paid through a common paymaster that is one of the
related corporations may be treated as working for only the
common paymaster at the discretion of the related corpora-
tions.

ITEM 2. Amend subrule 3.3(2) by adding new paragraph
“§” as follows:

j- Remuneration paid to members of limited liability com-
panies based on membership interest. The term “wages”
shall not include remuneration paid to a member of a limited
liability company based on a membership interest in the com-
pany provided that the remuneration based on membership
interest is allocated among members, or classes of members,
in proportion to their respective investments in the company.
If the amount of remuneration attributable to membership in-
terest and the amount attributable to services performed can-
not be determined, the entire amount of remuneration shall
be considered to be based on the services performed.

ITEM 3. Amend rule 345—3.18(96) by adding new sub-
rule 3.18(9) as follows:

3.18(9) Members of a limited liability company. Mem-
bers of a limited liability company that perform services oth-
er than for the purpose of acquiring membership in the limit-
ed liability company are employees.

ITEM 4. Rescind subrule 3.43(14) and insert the follow-
ing mew subrule in lieu thereof:

3.43(14) Removal of benefit charges upon the sale or
transfer of a clearly segregable part of an employer’s busi-
ness or enterprise when the acquiring employer does not re-
ceive a partial transfer of experience. Benefits based on
wages earned with the transferring employer, paid to an indi-
vidual who worked in and was paid wages for work with the
acquiring employer shall be transferred to the balancing ac-
count. The transferring employer must protest this issue on
the Notice of Claim, Form 65-5317, in a timely manner to re-
ceive relief from the charges. The relief of charges shall ap-
ply to both contributory and reimbursable employers.

ITEM 5. Amend subrule 3.52(4) as follows:
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3.52(4) Unless otherwise required, All-initial all deter-
minations by the tax section will be sent by regular mail to
the last known address of the employer. The determination
will be dated and the employer or other interested party shall
have 30 days from the mailing date printed on the notice to
appeal the initial determination. The em-
ployer has ealy 15 days to appeal a notice of reimbursable
benefit charges, (Form 65-5324).

ITEM 6. Amend subrule 3.53(1), paragraph “b,” to read
as follows:

b. The employer may appeal on the grounds that benefits
charged against the employer’s account may be reversed by a
decision to be issued on a pending claim or charge-back ap-
peal. The employer’s rate will not be recomputed. However,
the rate will not become final and the appeal may be reopened
by the employer in writing upon receipt of a decision revers-
ing the allowance of benefits or relieving the employer of
charges provided that the request to reopen the appeal is sub-
mitted within 30 days of the date of the next rate notice fol-
lowing the date of the decision. The charges will be removed
from the computation of the original rate and a corrected rate
notice will be issued. The employer must pay any contribu-
tions that become due at the disputed rate prior to the receipt
of the decision reversing the benefit charges; however, A a
refund of any overpayment of contributions and interest paid
by the employer as a result of the recomputation of the rate
will be issued, subject to the three-year statute of limitations
set out in Jowa Code section 96.14(5).

ITEM 7. Amend subrule 3.70(13) to read as follows:
3.70(13) In the event that a reimbursable nonprofit orga-

" nization succeeds to a business entity, such successor em-

ployer shall not receive a transfer of account balance from the
predecessor account. The account balance shall remain with
the predecessor account and be used as an offset against any
claims attributable to that account. If an employer, whether
or not the employer may elect to be reimbursable, becomes a
successor to a reimbursable nonprofit organization, the suc-
cessor employer shall become obligated for the predecessor
reimbursable nonprofit organization’s wunpaid benefit
charges in the event that the predecesser reimbursable non-
profit organization cannot meet this obligation. The succes-
sor employer shall also be liable to reimburse the division,
whether or not the successor employer is reimbursable or is
eligible to elect to become reimbursable, for benefits paid af-
ter the date of the sale or transfer that are based on wages paid
by the predecessor reimbursable nonprofit organization prior
to the date of the sale or transfer.

ITEM 8. Amend subrule 4.7(4), paragraph “b,” subpara-
graph (1), to read as follows:

(1) At least three base period quarters but the individual is
currently momentasily monetarily eligible with an estab-
lished weekly and maximum benefit amount.

ITEM 9. Rescind subrule 4.8(2), paragraph “d,” subpara-
graph (1), and insert the following new subparagraph in
lieu thereof:

(1) The Notice of Separation, Form 60-0154, must be
postmarked or received before or within ten days of the date
that the Notice of Claim, Form 65-5317, was mailed to the
employer. In the event that the tenth day falls on Saturday,
Sunday or holiday, the protest period is extended to the next
working day of the division. If a claim for unemployment in-
surance benefits has not been filed, the Notice of Separation
may be accepted at any time.

ITEM 10. Amend subrule 4.26(28) to read as follows:
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4.26(28) The claimant left the transferring employer and
accepted work with the acquiring employer at the time the
employer acquired a clearly segregable and identifiable part
of the transferring employer’s business or enterprise. Under
this condition, the i balancing account
shall immediately become chargeable for the benefits paid
which are based on the wages paid by the transferring em-
ployer, provided the acquiring employer does not receive a
partial successorship, and no disqualification shall be im-
posed if the claimant is otherwise eligible.

ITEM 11. Rescind and reserve subrule 4.28(4).

ITEM 12. Amend subrule 4.58(4) as follows:

4.58(4) Approval of a plan may be denied or approval of a
plan may be revoked at the discretion of the division if the
plan and its actual operation do not meet all the requirements
stated in Iowa Code section 96-36 96.40 including, but not
limited to, the providing of false or misleading information to
the division, unequal treatment of any employee in the af-
fected unit, a reduction in fringe benefits resulting from par-
ticipation in the program, or failure by the employer to moni-
tor and administer the program.

ARC 6564A

LAW ENFORCEMENT
ACADEMY{501]

Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or
association of 25 or more persons may d d an oral pr tation hereon
as provided in Iowa Code §17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review

Committee may, on its own motion or on written request by any individual

or group, review this proposed action under §17A.8(6) at a regular or spe-

cial meeting where the public or interested persons may be heard.

Pursuant to the authority of Iowa Code section 80B.11, the
Iowa Law Enforcement Academy gives Notice of Intended
Action to amend Chapter 2, “Minimum Standards for Iowa
Law Enforcement Officers,” Iowa Administrative Code.

These proposed amendments will lessen the requirements
for certified law enforcement officers who have previously
met all minimum hiring standards and intend to move em-
ployment to another lowa law enforcement agency.

The agency intends to implement these amendments ef-
fective September 1, 1996.

Any interested person may make written comments or
suggestions on these proposed amendments on or before Au-
gust 6, 1996. Such written materials should be sent to Gene
W. Shepard, Director, Iowa Law Enforcement Academy,
P.O. Box 130, Camp Dodge, Johnston, Iowa 50131-0130, or
telephone (515)242-5357.

There will be a public hearing on these proposed amend-
ments on August 6, 1996, at 10:30 a.m. in the Conference
Room at the lowa Law Enforcement Academy, Camp
Dodge, Johnston, Iowa, at which time persons may present
their views orally or in writing. At the hearing persons will
be asked to give their names and addresses for the record and
to confine their remarks to the subject of the rules.

These amendments were approved by the Iowa Law En-
forcement Academy Council on June 11, 1996.

These amendments are intended to implement Iowa Code
section 80B.11B.

The following amendments are proposed.
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ITEM 1. Rescind rule 501—2.3(80B) and insert in lieu
thereof the following new rule:

501—2.3(80B) Officers moving from agency to agency. A
certified Iowa law enforcement officer who has previously
met all the requirements of rule 2.1(80B) and who intends to
move employment from one Iowa law enforcement agency to
another Iowa law enforcement agency, or who intends to be
employed as a regular officer by more than one Iowa law en-
forcement agency simultaneously, shall:

2.3(1) Undergo a psychological examination as provided
in rule 2.2(80B) of this chapter, and

2.3(2) Be of good moral character as determined by a thor-
ough background investigation by the hiring agency, includ-
ing, but not limited to, a fingerprint search conducted by the
lowa division of criminal investigation and Federal Bureau
of Investigation. If the results of fingerprint file checks can-
not reasonably be obtained prior to the time of appointment,
the hiring shall be considered conditional until such time as
the results are received and reviewed by the appointing
agency.

2.3(3) Except as otherwise specified, the provisions of
rule 2.1(80B) of this chapter do not need to be reverified
upon the movement of employment from one Iowa law en-
forcement agency to another lowa law enforcement agency
or upon being employed by more than one Iowa law enforce-
ment agency simultaneously, if the certified Iowa law en-
forcement officer met all of the requirements of rule
2.1(80B) when the officer was initially hired as an Iowa law
enforcement officer and if, without a break of not more than
180 days from law enforcement service, the officer is hired
by another Iowa law enforcement agency.

ITEM 2. Adopt a mew rule 501—2.4(80B) as follows.

501—2.4(80B) Higher standards not prohibited. While no
person can be selected, hired or appointed as an lowa law en-
forcement officer who does not meet minimum requirements,
agencies are not limited or restricted in establishing addition-
al standards.

ARC 6580A

NATURAL RESOURCE
COMMISSION[571]

Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
as provided in Iowa Code §17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on its own motion or on written request by any individual
or group, review this proposed action under §17A.8(6) at a regular or spe-
cial meeting where the public or interested persons may be heard.

Pursuant to the authority of the lowa Code section 455A.5,
the Natural Resource Commission hereby gives Notice of In-
tended Action to amend Chapter 71, “Nursery Stock Sale to
the Public,” Jowa Administrative Code.

These amendments alter the prices for nursery stock.

Any interested person may make written suggestions or
comments on these proposed amendments on or before Au-
gust 6,1996. Such written materials should be directed to the
State Forests and Management Bureau Chief, Department of
Natural Resources, Wallace State Office Building, Des
Moines, Iowa 50319-0034; fax (515)281-6794. Persons who
wish to convey their views orally should contact the State
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Forests and Management Bureau at (515)281-5441 or at the
Forestry Office on the fourth floor of the Wallace State Of-
fice Building.

There will be a public hearing on August 6, 1996, at 2 p.m.
in the Fifth Floor West Conference Room of the Wallace
State Office Building at which time persons may present
their views either orally or in writing. Persons attending the
hearing will be asked to give their names and addresses for
the record and to confine their remarks to the subject of the
rule.

Any persons who intend to attend a public hearing and
have special requirements such as hearing or mobility im-
pairments should contact the Department of Natural Re-
sources and advise of specific needs.

These amendments are intended to implement Iowa Code
sections 456A.20 and 461A.2 and 1989 Iowa Acts, chapter
311, section 16.

The following amendments are proposed.

Amend rule 571—71.3(456A,461A) as follows:

571—71.3(456A, 461A) Nursery stock prices.

71.3(1) Prices for hardwoods and shrubs shall be $22-per
hundred-plants. as follows:

a. Walnut, white oak and red oak, 10" to 16"—$24 per
hundred plants.

b. Walnut, white oak and red oak, 17" and greater—$26
per hundred plants.

c. Other hardwoods and shrubs, 10" to 16"—3$23 per
hundred plants.

d. Other hardwoods and shrubs, 17" and greater—$25
per hundred plants.

71.3(2) Prices for conifers shall be $14 $15 per hundred
plants.

71.3(3) Prices for wildlife packets shall be $35 $45 each:

71.3(4) and 71.3(5) No change.

ARC 6558A
PERSONNEL DEPARTMENT([581]

Notice of Termination

Pursuant to the authority of lowa Code section 97B.15, the
Iowa Department of Personnel terminates the rule making
initiated by its Notice of Intended Action published in the
Iowa Administrative Bulletin on May 22, 1996, as ARC
6428A, amending Chapter 21, “lowa Public Employees’ Re-
tirement System,” Towa Administrative Code.

These amendments to Chapter 21 were also Adopted and
Filed Emergency as ARC 6429A. The Notice of Intended
Action was published to solicit comments and to provide op-
portunity for a hearing. Since no comments were received,
no one appeared at the hearing, and no changes are required
to the emergency adopted rules, there is no further need to
proceed with rule making for ARC 6428A.
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ARC 6566A

PROFESSIONAL LICENSURE
DIVISION[645] -

PHYSICAL AND OCCUPATIONAL
THERAPY EXAMINERS

Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
as provided in Iowa Code §17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on its own motion or on written request by any individual
or group, review this proposed action under §17A.8(6) at a regular or spe-
cial meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code section 147.76, the
Board of Physical and Occupational Therapy Examiners
hereby gives Notice of Intended Action to amend Chapter
200, “Physical Therapy Examiners,” Chapter 201, “Occupa-
tional Therapy Examiners,” and Chapter 202, “Physical
Therapist Assistants,” lowa Administrative Code.

Items 1 and 12 remove the requirement that applications
for physical therapy and physical therapist assistants ex-
amination be notarized and be submitted 60 days prior to ex-
amination date since the examination service is now using
computerized examination through a testing service. Items
2, 3,4, 13, 14 and 15 rescind the requirement for physical
therapy and physical therapist assistants to pass an oral inter-
view for licensure. Items 5 and 16 clarify that the application
fee be a check or money order made payable to the Board of
Physical and Occupational Therapy Examiners and that the
fee for the physical therapy and physical therapist assistant
examination be a cashier’s check made payable to the Profes-
sional Examination Service. Items 6, 10and 17 require a $10
fee for a duplicate license. Items 7 and 9 remove the require-
ment for occupational therapist and occupational therapy as-
sistants applications to be notarized. Item 8 clarifies the is-
suance of a limited permit for occupational therapist and
occupational therapy assistants. Item 11 clarifies training re-
quirements for occupational therapist and occupational ther-
apy assistants.

Any interested person may make written comments on
these proposed amendments no later than August 6, 1996, ad-
dressed to Marilynn Ubaldo, Professional Licensure, Depart-
ment of Public Health, Lucas State Office Building, Des
Moines, Iowa 50319-0075.

The proposed amendments are intended to implement
Iowa Code chapter 147.

The following amendments are proposed.

ITEM 1. Amend subrule 200.3(1), introductory para-
graph, as follows:

200.3(1) Applications for licensure to practice physical
therapy in Iowa shall be made to Professional Licensure,
Iowa Department of Public Health, Lucas State Office Build-
ing, Des Moines, Jowa 50319-0075;-atleast-60-days-before
thedate-of theexamination. The application form will be fur-
nished by the board. The netarized application shall include
the following:

ITEM 2. Rescind and reserve subrule 200.3(2).
ITEM 3. Rescind and reserve subrule 200.4(7).
ITEM 4. Rescind subrule 200.7(3).

ITEM 5. Amend subrule 200.9(1) as follows:
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200.9(1) The application fee for a license to practice
physical therapy issued upon the basis of examination or en-
dorsement is $55 in check or money order made payable to
the Board of Physical and Occupational Therapy Fxaminers.
The examination fee is an additional $185 made payable by
cashier’s check to the Professional Examination Service
(PES) and submitted to the Board of Physical and Occupa-
tional Therapy Examiners with application.

ITEM 6. Adopt new subrule 200.9(9) as follows:
200.9(9) Fee for a duplicate or replacement license is $10.

ITEM 7. Amend subrule 201.5(1), introductory para-
graph, as follows:

201.5(1) Applications for licensure to practice as an occu-
pational therapist or occupational therapy assistant in Iowa
shall be made to Professional Licensure, lowa Department of
Public Health, Lucas State Office Building, Des Moines,
Iowa 50319-0075, on an application form furnished by the
board. The netarized application shall include the following:

ITEM 8. Amend subrule 201.6(1) as follows:

201.6(1) A limited permit to practice as an occupational
therapist or as an occupational therapy assistant may be
granted to persons who have completed the educational and
experience requirements to be licensed as an occupational
therapist or occupational therapy assistant and are waiting to
take the certification examination for the first time.

ITEM 9. Amend subrule 201.6(4), introductory para-
graph, as follows:

201.6(4) An applicant for a limited permit shall submit
the limited permit application fee of $25 and a completed;
notarized application as set out in 201.2(2) except for the cer-
tification examination results.

ITEM 10. Adopt new subrule 201.12(11) as follows:
201.12(11) Fee for a duplicate or replacement license is
$10.

ITEM 11. Amend subrule 201.22(8), paragraph “b,” as
follows: :

b. When the occupational therapist or occupational ther-
apy assistant does not possess the skill to evaluate a patient,
plan the treatment program, or carry out the treatment, the li-
censee is obligated to inform the referring practitioner and
assist in identifying a professional qualified to perform the
service or obtain training to carry out the technique in a com-
petent manner. Appropriate documentation of training is
necessary.

ITEM 12. Amend subrule 202.3(1), introductory para-
graph, as follows:

202.3(1) Applications for licensure to practice physical
therapy in Iowa shall be made to Professional Licensure,
Iowa Department of Public Health, Lucas State Office Build-
ing, Des Moines, Iowa 50319-0075;-atleast 60-days-before
the-date of the-examination—The on an application form will
be furnished by the board. The netarized application shall in-
clude the following:

ITEM 13. Rescind and reserve subrule 202.3(2).
ITEM 14. Rescind and reserve subrule 202.4(7).
ITEM 15. Rescind subrule 202.8(3).

ITEM 16. Amend subrule 202.10(1) as follows:

202.10(1) The application fee for a license to practice as a
physical therapy assistant issued upon the basis of examina-
tion or endorsement is $45 in check or money order made
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payable to the Board of Physical and Occupational Therapy
Examiners. The examination fee is an additional $185 made
payable by cashier’s check to the Professional Examination
Service (PES) and submitted to the Board of Physical and
Occupational Therapy Examiners with application.

ITEM 17. Adopt new subrule 202.10(9) as follows:
5 202.10(9) Fee for a duplicate or replacement license is
10.

ARC 6567A

PUBLIC HEALTH
DEPARTMENT[641]

Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or
association of 25 or more persons may d d anoral pr tation hereon
as provided in Iowa Code §17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on its own motion or on written request by any individual
or group, review this proposed action under §17A.8(6) at a regular or spe-
cial meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code section 135, the
Iowa Department of Public Health hereby gives Notice of In-
tended Action to rescind Chapter 9, “Outpatient Diabetes
Education Programs,” Iowa Administrative Code, and to
adopt a new Chapter 9 with the same title.

In preparing these rules, the Department drafted possible
changes and distributed them for comments to currently cer-
tified programs, programs that had made inquiry during the
past year regarding certification, the American Diabetes As-
sociation, Iowa Affiliate, and other professional organiza-
tions. The comments received were summarized and distrib-
uted to the same parties with an invitation to participate in a
discussion over the Jowa Communications Network. All
written cornments and new suggestions were discussed in the
ICN session on April 11, 1996. The proposed rules have
been further revised in response to those comments. The no-
ticed rules are being distributed directly to the same parties
simultaneously with this filing.

It is the Department’s intent that the rules continue to be
similar to the ADA recognition requirements, but with a little
more flexibility. The changes are summarized below.

641—9.1(135): No change.

641—9.2(135): Several additions and minor changes to
the definitions. The only substantive one is to change the
definition of dietitian from a licensed, registered dietitian toa
licensed dietitian. This is consistent with state law and many
other state rules.

641—9.3(135): Name changes and minor wording
changes.

641—9.4(135): Separates and clarifies the application
procedure for ADA recognized program. Allows pharmacist
to participate as an advisory committee member.

641—9.5(135): Separates and clarifies the renewal proce-
dure for ADA recognized program and coordinates expira-
tion date to follow the expiration date for ADA recognition.

641—9.6(135): Isolates application procedure for non-
ADA recognized program and revises curriculum topics to
match ADA revisions.

641—9.7(135): Minor rewording.

641-—9.8(135): Clarifies and revises staff requirements
for non-ADA recognized programs. Requires an advisory
committee and specifies membership and duties. Requires
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individuals from two different professions to be instructors.
Clarifies and revises continuing education requirements for
primary and supporting instructors and advisory committee
members. Requires new instructors to meet continuing
education requirements within a specific time frame.

641—9.9(135): Clarifies and revises continuing education
requirements for program staff for renewal of certification.

641-—9.10(135): Places requirement for annual report in
separate section.

641—9.11(135) to 9.14(135): Numbering and name
changes and minor wording changes.

The Iowa Department of Public Health will hold a public
hearing on August 14, 1996, from 1 p.m. to 2:30 p.m. over
the lTowa Communications Network. The origination site
will be Room 326 of the Lucas State Office Building, Des
Moines. Other sites will be:

Ames High School, Fiber Optic Room, 1921 Ames High
Drive, Ames, Iowa;

University of Northern Iowa, 130C Schindler, Cedar
Falls, Iowa;

Loess Hills Area Education Agency 13, Hills Building,
24997 Highway 92, Council Bluffs, Iowa;

University of Iowa Hospitals and Clinics, Room 8786 JJP,
8th Floor, 200 Hawkins Drive, Iowa City, Iowa;

North Iowa Area Community College, 500 College Drive,
Activity Center, Room AC106, Mason City, Iowa;

Red Oak National Guard Armory, RR1 Parkwest Road,
Red Oak, Iowa.

Any oral or written comments must be received on or be-
fore August 14, 1996. Comments should be addressed to
Ronald D. Eckoff, Medical Director, Division of Substance
Abuse and Health Promotion, lowa Department of Public
Health, Lucas State Office Building, Des Moines, Iowa
50319-0075.

These rules are intended to implement Iowa Code chapter
135.

The following new chapter is proposed:

CHAPTER 9
OUTPATIENT DIABETES EDUCATION PROGRAMS

641—9.1(135) Scope. The scope of this chapter is to describe
the standards for outpatient diabetes self-management educa-
tion programs and the procedures programs must follow for
certification by the lowa department of public health that will
allow for third-party reimbursement.

641—9.2(135) Definitions. For the purpose of these rules,
the following terms shall have the meaning set forth below.

“ADA” means the American Diabetes Association.

“Certification” means the review and approval and assign-
ment of a program site number of an outpatient diabetes
education program which meets minimum standards.

“Certified diabetes educator” means a person currently
certified by the National Certification Board for Diabetes Ed-
ucators.

“Department” means the Iowa department of public
health.

“Diabetes mellitus” includes the following:

1. “Type I diabetes” means insulin-dependent diabetes
(IDDM) requiring lifelong treatment with insulin.

2. “Type II diabetes” means noninsulin-dependent dia-
betes often managed by food plan, exercise, weight control,
and in some instances, oral medications or insulin.

3. “Gestational diabetes” means diabetes diagnosed dur-
ing pregnancy.
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4. “Impaired glucose tolerance” means a condition in
which blood glucose levels are higher than normal, diag-
nosed by a physician, and treated with food plan, exercise or
weight control.

5. “Secondary diabetes” means diabetes induced by
drugs or chemicals as well as by pancreatic or endocrine dis-
ease and treated appropriately.

“Director” means the director of the lowa department of
public health.

“Licensed dietitian” means a person currently licensed to
practice dietetics under Iowa Code chapter 152A.

“Participant” means a patient who is referred to, is active
in, or has completed the educational diabetes program.

“Pharmacist” means a person currently licensed to prac-
tice pharmacy under lowa Code chapter 155.

“Physician” means a person currently licensed to practice
medicine and surgery, osteopathic medicine and surgery, or
osteopathy under Iowa Code chapters 148 and 150A.

“Primary instructor” means an instructor with major or
broad teaching responsibility.

“Professional health educator” means a person having
successfully completed a degree designated “health educa-
tion” from an accredited college or university.

“Program” means an outpatient diabetes self-management
education program in which instruction shall be provided
which shall enable people with diabetes and their families to
understand the diabetes disease process and the daily man-
agement of diabetes.

“Program coordinator” means the person responsible for
the direction and supervision of a program including, but not
limited to, planning, arranging implementation, and assuring
quality.

“Program staff” means the program coordinator, program
physician, primary and supporting instructors, and advisory
committee members.

“Registered nurse” means a person currently licensed to
practice professional nursing under lowa Code chapter 152.

“Standards” means the outpatient diabetes education pro-
gram standards developed by the department.

“Supporting instructor” means an instructor who teaches
only one or two specific topics of the program, on a voluntary
or paid basis.

641—9.3(135) Powers and duties. The department shall be
responsible for taking the following actions:

9.3(1) Develop minimum standards in consultation with
the American Diabetes Association, Great Plains affiliate.

9.3(2) Annually review and update the standards as need-
ed, and provide revised standards to programs and others.

9.3(3) Develop certification packages. )

a. Certification packages shall be provided on request to
programs and to the general public.

b. The package shall contain certification procedures,
rules, and standardized forms.

c. The certification package is available from the Bureau
of Health Promotion, Division of Substance Abuse and
Health Promotion, lowa Department of Public Health, Lucas
State Office Building, Des Moines, Iowa 50319-0075.

9.3(4) Evaluate each application submitted and determine
adequacy of program for certification.

9.3(5) Assign a program site number and an expiration
date and issue a certificate to each program that meets the
standards. A certificate shall be valid for three years from is-
suance unless specified otherwise on the certificate or unless
sooner revoked.

9.3(6) Maintain a list of certified programs.
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641—9.4(135) Application procedures for American Dia-
betes Association recognized programs. When the pro-
gram is recognized by the American Diabetes Association,
the program shall apply for certification to the department by
submitting a copy of the Certificate of Recognition provided
by ADA, the name, address and telephone number for the pro-
gram, the name of the program coordinator, the name of the
program physician, and the name(s), license number(s) and
continuing education hours of the licensed pharmacist(s) who
serve as program staff. A licensed pharmacist shall be a pri-
mary or supporting instructor or advisory committee member
and shall meet the education requirements in 9.8(6), 9.8(7) or
9.8(8).

641—9.5(135) Renewal procedures for American Dia-
betes Association recognized programs. The expiration
date for the certification of an ADA recognized program shall
be six months after the expiration date of the ADA recogni-
tion. To apply for renewal of certification, the ADA recog-
nized program shall submit a copy of the new ADA Certifi-
cate of Recognition, the name, address and telephone number
for the program, the name of the program coordinator, the
name of the program physician, and the name(s), license
number(s), and continuing education hours of the licensed
pharmacist(s) who serve as program staff. A licensed phar-
macist shall be a primary or supporting instructor or advisory
committee member and shall meet the continuing education
requirements in 9.9(6).

641—9.6(135) Application procedures for programs not
recognized by the American Diabetes Association.

9.6(1) Each program shall apply for certification with the
department.

9.6(2) Applications from programs not recognized by
ADA shalt provide the following information:

a. Name, address and telephone number for the program,
program physician and program coordinator.

b. Identification of the target population, an estimate of
the program caseload, estimated number of programs to be
conducted annually, minimum and maximum class size, and
a calendar identifying the hours per day and number of days
per week scheduled to meet the minimum course require-
ments.

c. A description of goals and objectives, participant re-
ferral mechanism, and means of coordinating between the
community, physicians, and program staff.

d. Evaluation methods designed by individual programs
and samples of documents to be used.

e. A description of the curriculum designed to instruct
the participant with diabetes how to achieve self-manage-
ment competency. The curriculum must cover each of the
topics listed below.

(1) Diabetes overview.

(2) Stress and psychological adjustment.

(3) Family involvement and social support.

(4) Nutrition.

(5) Exercise and activity.

(6) Medications.

(7) Monitoring and use of results.

(8) Relationship among nutrition, exercise, medication
and blood glucose levels.

(9) Prevention, detection, and treatment of acute com-
plications.

(10) Prevention, detection, and treatment of chronic
complications.

(11) Foot, skin, and dental care.

(12) Behavior change strategies, goal setting, risk-factor
reduction, and problem solving.
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(13) Benefits, risks, and management options for im-
proving glucose control.

(14) Preconception care, pregnancy, and gestational dia-
betes.

(15) Use of health care systtms and community re-
sources.

641—9.7(135) Diabetes program management for pro-
grams not recognized by the American Diabetes Associa-
tion.

9.7(1) Pertinent information related to the recent medical
history, physical examination, and test results performed by
the participant’s health care provider shall be provided when
the participant is referred to the program. Program staff shall
remain in contact with the participant’s health care provider
and shall make recommendations relative to the medical care
and treatment of the participant’s diabetes when appropriate.

9.7(2) When the participant completes the program, ar-
rangements shall be made by program staff for optimal fol-
low-up care.

9.7(3) Program staff members shall take an active role in
the care of the participant’s diabetes during the course of the
program to optimize diabetes control. The program staff
shall be prepared to make necessary recommendations to the
referring health care provider in the participant’s diabetes
management which may include the following:

a. Changes in the insulin regimen.

b. Changes in the medications.

c. Changes in the food plan.

d. Changes in exercise.

9.7(4) Written materials supporting the program curricu-
Ium are to be made available to the participants. Educational
materials from commercial sources shall be carefully evalu-
ated by staff and be consistent with the program curriculum.

641—9.8(135) Program staff for programs not recognized
by the American Diabetes Association.

9.8(1) A program coordinator and a program physician
shall be designated.

a. The program coordinator shall provide direction and
supervision of the program including, but not limited to,
planning, arranging implementation, and assuring quality. If
the program coordinator is an instructor, the program coordi-
nator shall be a health care professional and meet the require-
ments for primary or supporting instructor.

b. The program physician shall provide medical direc-
tion for the program. The program physician shall maintain
contact with the participant’s attending physician and shall
make recommendations relative to the medical care and
treatment of the participant’s diabetes where appropriate.

9.8(2) The program shall have an advisory committee
composed of at least one licensed physician, one registered
nurse, one licensed dietitian and one licensed pharmacist to
oversee the program. It is recommended the advisory com-
mittee include an individual with behavioral science exper-
tise, a consumer, and a community representative. The advi-
sory committee shall participate in the annual planning
process, including determination of target audience, program
objectives, participant access mechanisms, instructional
methods, resource requirements, participant follow-up
mechanisms, and program evaluation.

9.8(3) The primary instructors shall be one or more of the
following health care professionals: physicians, registered
nurses, licensed dietitians, and licensed pharmacists who are
knowledgable about the disease process of diabetes and the
treatment of diabetes. If there is only one primary instructor,
there shall be at least one supporting instructor. The support-
ing instructor shall be from one of the four professions listed
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as possible primary instructors, but a different profession
than from the single primary instructor.

9.8(4) The program may have additional supporting
instructors including but not limited to dentist, exercise phys-
iologist, health educator, ophthalmologist, pediatric dia-
betologist, podiatrist, psychologist, psychiatrist, or social
worker.

9.8(5) The names and license or registration numbers of
the program physician, program coordinator, and all primary
and supporting instructors shall be included with the program
application.

9.8(6) All primary instructors shall show evidence of
knowledge about the disease process of diabetes and the
treatment and management of people with diabetes by docu-
mentation of one or more of the following:

a. Within the last three years, completion of a minimum
of 24 hours of professional education in diabetes, diabetes
management, or diabetes education; or

b. Equivalent training or experience including, but not
limited to, endocrinology fellowship training or masters lev-
el preparation in diabetes nursing/nutrition. Unsupervised
teaching of patients is not an acceptable equivalent.

c. Current certification as a certified diabétes educator.

9.8(7) All supporting instructors shall show evidence of
knowledge about the disease process of diabetes and the
treatment and management of people with diabetes by docu-
mentation of completion of a minimum of 12 hours of profes-
sional education in diabetes, diabetes management, or dia-
betes education within the last three years or have current
certification as a certified diabetes educator.

9.8(8) The four professionals required in 9.8(2) to be on
the advisory committee shall have completed six hours of
professional education in diabetes within the past three years.

9.8(9) The program coordinator shall determine that each
primary or supporting instructor has current licensure or reg-
istration required to practice in Iowa.

9.8(10) The program coordinator shall determine that new
primary or supporting instructors, who join the program staff
during a certification period, meet the requirements for initial
certification in 9.8(6) or 9.8(7) within six months of when
they join the program staff.

641—9.9(135) Renewal application procedures for
programs not recognized by the American Diabetes Asso-
ciation. Every three years, programs shall provide the fol-
lowing information to the department at least 30 days prior to
the expiration date.

9.9(1) Name, address and telephone number of the pro-
gram, program physician and program coordinator.

9.9(2) Identification of the target population, an estimate
of program caseload, and the number of participants served
in the certification period.

9.9(3) A description of goals and objectives, participant
referral mechanism, and means of coordinating between the
community, physicians, and program staff.

9.9(4) A description of any changes from the previous ap-
plication.

9.9(5) A list of new program staff by name, license num-
ber or registration number, and position with the program.
New staff who will serve as primary instructors shall submit
documentation of their training in diabetes as addressed in
9.8(6). New staff serving as supporting instructors shall sub-
mit documentation of their training as addressed in 9.8(7).

9.9(6) Documentation of continuing education hours ac-
crued since the previous application for current staff and new
staff.
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a. All primary instructors shall complete a minimum of
18 hours of continuing education in diabetes, diabetes man-
agement or diabetes education within the past three years.

b. All supporting instructors shall complete a minimum
of nine hours of continuing education in diabetes, diabetes
management, or diabetes education within the past three
years.

c. The four professionals required in 9.8(2) to be on the
advisory committee shall complete a minimum of five hours
of continuing education in diabetes within the past three
years.

641—9.10(135) Annual report. Summary data shall be
completed annually by each program and sent to the depart-
ment. The data shall include the number of times the program
was presented, the number of outpatients that participated,
andasummarized description of program participantsinclud-
ing type of diabetes, age, race and sex.

641—9.11(135) Enforcement.

9.11(1) The department may annually or more frequently
conduct on-site visits of certified programs.

9.11(2) The department shall furnish a written report of
each visit to the program coordinator.

9.11(3) Programs determined by the department to no
longer meet the minimum standards for certification shall be
given 30 days following receipt of the department’s
notification of deficiencies to submit a plan of correction.

9.11(4) Notification of cancellation shall be provided to
the [owa insurance division of the Iowa department of com-
merce and the public.

641—9.12(135) Complaints.

9.12(1) The department shall accept complaints of alleged
problems relating to certified. outpatient diabetes self-man-
agement programs. The information shall state in a reason-
ably specific manner the basis of the complaints and be pre-
sented in writing, in person or by telephone to: Bureau of
Health Promotion, Division of Substance Abuse and Health
Promotion, Iowa Department of Public Health, Lucas State
Office Building, Des Moines, Iowa 50319-0075;

. (515)281-6779.

9.12(2) The department shall, within 20 working days of
the receipt of the complaint, contact the program coordinator
for initial evaluation of the specific matters alleged in the
complaint. The program shall receive a written report of the
results of department activities relating to the complaint in-
vestigation. The complainant shall be promptly informed of
the results of the investigation or any action taken by the de-
partment.

641—9.13(135) Appeal process.

9.13(1) Denial. Programs shall receive written notice by
certified mail, return receipt requested, setting forth the rea-
son(s) for denial. The denial shall become effective 30 days
after receipt by the aggrieved party unless the grievant within
that 30-day period gives written notice to the department re-
questing a hearing in which case the notice shall be deemed
to be suspended.

9.13(2) Revocation. Programs shall receive written notice
by certified mail, return receipt requested, setting forth the
reason(s) for revocation. The revocation shall become effec-
tive 30 days after receipt by the aggrieved party unless the
grievant within that 30-day period gives written notice to the
department requesting a hearing in which case the notice
shall be deemed to be suspended.

9.13(3) Contested case. Upon receipt of an appeal that
meets contested case status, the appeal shall be forwarded
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within five working days to the department of inspections
and appeals pursuant to the rule adopted by that agency re-
garding the transmission of contested cases. The information
upon which the adverse action is based and any additional in-
formation which may be provided by the aggrieved party
shall also be provided to the department of inspections and

appeals.

641—9.14(135) Formal contest.

9.14(1) Hearing. The hearing shall be conducted accord-
ing to the procedural rules of the department of inspections
and appeals found in 481—Chapter 10.

9.14(2) Decision of administrative law judge. When the
administrative law judge makes a proposed decision and or-
der, it shall be served by certified mail, return receipt re-
quested, or delivered by personal service. That proposed de-
cision and order then becomes the department’s final agency
action without further proceedings ten days after it is re-
ceived by the aggrieved party unless an appeal to the director
is taken as provided in 9.14(3).

9.14(3) Appeal to director. Any appeal to the director for
review of the proposed decision and order of the administra-
tive law judge shall be filed in writing and mailed to the di-
rector by certified mail, return receipt requested, or delivered
by personal service within ten days after the receipt of the ad-
ministrative law judge’s proposed decision and order by the
aggrieved party. A copy of the appeal shall also be mailed to
the administrative law judge. Any request for an appeal shall
state the reason for appeal.

9.14(4) Record of hearing. Upon receipt of an appeal re-
quest, the administrative law judge shall prepare the record
of the hearing for submission to the director. The record shall
include the following:

a. All pleadings, motions and rules.

b. Allevidence received or considered and all other sub-
missions by recording or transcript.

c. A statement of all matters officially noticed.

d. All questions and offers of proof, objections and rul-
ings thereon. :

€. All proposed findings and exceptions.

f. The proposed decision and order of the administrative
law judge.

9.14(5) Decision of director. The decision and order of the
director becomes the department’s final agency action upon
receipt by the aggrieved party and shall be delivered by certi-
fied mail, return receipt requested, or by personal service.

9.14(6) Exhausting administrative remedies. It is not nec-
essary to file an application or a rehearing to exhaust admin-
istrative remedies when appealing to the director or the dis-
trict court as provided in Iowa Code section 17A.19. The
aggrieved party to the final agency action of the department
who has exhausted all administrative remedies may petition
for judicial review of that action pursuant to lowa Code chap-
ter 17A.

9.14(7) Petition for judicial review. Any petition for judi-
cial review of a decision and order shall be filed in the district
court within 30 days after the decision and order becomes fi-
nal. A copy of the notice of appeal shall be sent to the direc-
tor by certified mail, return receipt requested, or by personal
service. The address is: [owa Department of Public Health,
Lucas State Office Building, Des Moines, lowa 50319-0075.

These rules are intended to implement Iowa Code section
135.11.

NOTICES 131

ARC 6557A

PUBLIC HEALTH
DEPARTMENT(641]

Notice of Intended Action

Twenty-five interested persons, a governmenta) subdivision, an agency or
association of 25 or more persons may d d an oral pr tion hereon
as provided in Iowa Code §17A.4(1)%b.”

Notice is also given to the public that the Administrative Rules Review
Commitiee may, on its own motion or on written request by any individual
or group, review this proposed action under §17A.8(6) at a regular or spe-
cial meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code section 136C.3, the
Iowa Department of Public Health hereby gives Notice of In-
tended Action to amend Chapter 38, “General Provisions”;
Chapter 39, “Registration of Radiation Machine Facilities,
Licensure of Radioactive Materials and Transportation of
Radioactive Materials”; Chapter 40, “Standards for Protec-
tion Against Radiation”; Chapter 41, “Safety Requirements
for the Use of Radiation Machines and Certain Uses of Ra-
dioactive Materials”; Chapter 42, “Operating Procedures and
Standards for Use of Radiation Emitting Equipment”; Chap-
ter 45, “Radiation Safety Requirements for Industrial Radio-
graphic Operations™; and Chapter 46, “Minimum Require-
ment for Tanning Facilities,” Iowa Administrative Code.

Chapters 38, 39, 40, 41, 42 and 45 are revised to incorpo-
rate changes in references for clarification, changes made at
the federal level which establish national radiation protection
standards, and changes to avoid legislating the practice of
medicine. The Department does not expect opposition to the
changes.

Chapter 46 is revised to better regulate the tanning indus-
try and protect the health and safety of the consumers. Most
changes were identified as necessary for clarification as the
result of inspections and questions from the regulated com-
munity. The proposed changes were sent to the tanning advi-
sory committee. All comments received were supportive.
No indication of opposition to these rules has been received
in writing or by telephone.

A summary of the changes follows:

Items 1, 5, 8, 17, 53, and 59. Change date to incorporate
federal regulations.

Items 2, 6, 9, 18, 52, 54, and 60. Add statement to defini-
tions in Chapters 38 to 41, 45 and 46 to link all chapters to-
gether.

Item 3. Move definition from Chapter 41 to 38 and add
“human research subject” to meet federal code.

Item 4. Change to reflect current agency name.

Items 7, 33, 56, 63, 65. Correct reference.

Items 10, 11, 13-16, 19-32, 34-51. Correct to meet federal
code.

Item 12. Correct to reflect current record requirements.

Items 55, 57, 58, 62. Clarify definition.

Item 61. Add definition for clarification.

Item 62. Delete grandfathering.

Item 64. Add requirement to ensure that proper health
warnings are being presented.

Item 66. Correlate Chapter 38 fee requirements with
Chapter 46 and allow better enforcement.

Item 67. Allow for enforcement according to agency pro-
cedures.

Item 68. Discourage posting of an illegal permit to oper-
ate.
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Item 69. Help inform and enforce federal requirements
for tanning units.

Items 70-73, 75, 76. Clarify requirements and properly
regulate unsafe conditions found routinely during inspec-
tions.

Item 74. Bring record-keeping requirements up to date
with the computer age.

A public hearing will be held on August 6, 1996, at 10 a.m.
in the Third Floor Conference Room, Side 2, Lucas State Of-
fice Building, Des Moines, Iowa, at which time persons may
present their views orally or in writing. At the hearing, per-
sons will be asked to state their names, addresses, and whom
they represent. Presenters will also be asked to conﬁne their
remarks to the subject of the amendments.

Any interested person may make written suggestions or
comments on the proposed amendments by 4:30 p.m. on
August 6, 1996. Such written material should be directed to
Donald A. Flater, Chief, Bureau of Radiological Health, Lu-
cas State Office Building, Des Moines, Iowa 50319, fax
(515)242-6284.

The proposed amendments are intended to implement
Iowa Code chapters 136C and 136D.

The following amendments are proposed.

ITEM 1. Amend rule 641—38.1(136C) as follows:

641—38.1(136C) Purpose and scope. Except as otherwise
specifically provided, these rules apply to all persons who re-
ceive, possess, use, transfer, own, or acquire any source of
radiation; provided, however, that nothing in these rules shall
apply to any person to the extent such person is subject to reg-
ulation by the U.S. Nuclear Regulatory Commission. Atten-
tion is directed to the fact that regulation by the state of source
material, by-product material, and special nuclear material in
quantities not sufficient to form a critical mass is subject to the
provisions of the agreement between the state and the U.S.
Nuclear Regulatory Commission and to 10 CFR Part 150 of
the Commission’s regulations. All references to Code of Fed-
eral Regulations (CFRs) in this chapter are those in effect as
of September1;1995 October 1, 1996.

ITEM 2. Amend rule 641—38.2(136C), introductory
paragraph, as follows:

641—38.2(136C) Definitions. As used in these rules, these
terms have the definitions set forth below Additional-defini-

tions-used-only inacertain-chapter willbe found in-thatchap-
ter. , and are adopted by reference and included herein for
641 —Chapters 39 to 46.

ITEM 3. Amend rule 641—38.2(136C) by amending
four definitions and adding the following new definition:

“Medical use” means the intentional internal or external
administration of by-product material or the radiation there-
from to patients or human research subjects under the super-
vision of an authorized user.

“Misadministration” means the administration of;

1. Aradiopharmaceutical dosage greater than 30 micro-
curies of either sodium iodide 1-125 or I-131:

Involving the wrong patient or human research subject, or
wrong radiopharmaceutical; or

When both the administered dosage differs from the pre-
scribed dosage by more than 20 percent of the prescribed
dosage and the difference between the administered dosage
and prescribed dosage exceeds 30 microcuries.

2. A therapeutic radiopharmaceutical dosage, other than
sodium iodide I-125 or I-131:

IAB 7/17/96

Involving the wrong patient or human research subject,
wrong radiopharmaceutical, or wrong route of administra-
tion; or

When the administered dosage differs from the prescribed
dosage by more than 20 percent of the prescribed dosage.

3. A gamma stereotactic radiosurgery radiation dose:

Involving the wrong patient or human research subject, or
wrong treatment site; or

When the calculated total administered dose differs from
the total prescribed dose by more than 10 percent of the total
prescribed dose.

4. Radiation doses received from teletherapy, linear ac-
celerator therapy, deep X-ray machine therapy or superficial
therapy; involving the wrong patient or human research sub-
ject, wrong mode of treatment or wrong treatment site;

When the treatment consists of three or fewer fractions or
the calculated total administered dose differs from the total
prescribed dose by more than 10 percent of the total pre-
scribed dose;

When the calculated weekly administered dose is 30 per-
cent greater than the weekly prescribed dose; or

When the calculated total administered dose differs from
the total prescribed dose by more than 20 percent of the total
prescribed dose.

5. A brachytherapy radiation dose:

Involving the wrong patient or human research subject,
wrong radioisotope, or wrong treatment site (excluding, for
permanent implants, seeds that were implanted in the correct
site but migrated outside the treatment site);

Involving a sealed source that is leaking;

When, for a temporary implant, one or more sealed
sources are not removed upon completion of the procedure;
or

When the calculated administered dose differs from the
prescribed dose by more than 20 percent of the prescribed
dose.

6. A diagnostic radiopharmaceutical dosage, other than
quantities greater than 30 microcuries of either sodium io-
dide 1-125 or [-131, both:

Involving the wrong patient or human research subject,
wrong radiopharmaceutical, wrong route of administration;
or when the administered dosage differs from the prescribed
dosage; and

When the dose to the patient or human research subject
exceeds 5 rem effective dose equivalent or 50 rem dose
equivalent to any individual organ.

“Occupational dose” means the dose received by an indi-
vidual in the course of employment

in which the individual’s as-
signed duties involve exposure to radiation, from licensed or
unlicensed and registered or unregistered sources of radi-
ation, whether in the possession of the licensee, registrant, or
other person. Occupational dose does not include dose re-
ceived from background radiation, as a patient from medical
practices, from voluntary participation in medical research
programs, or as a member of the public.

“Public dose” means the dose received by a member of the
public from exposure to sources of radiation within-alicens-
ee’sorfegistrant’s unrestricted-areas possessed by a licensee,
registrant, or other person, or to any other source of radi-
ation under the control of a licensee, registrant, or other per-
son. It does not include occupational dose or doses -doese
received from background radiation, dese-received as a pa-
tient from medical practices, or dese from voluntary partici-
pation in medical research programs.
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“Written directive” means an order in writing for a specif-
ic patient or human research subject, dated and signed by an
authorized user or individual qualified by training and expe-
rience to conduct particle accelerator or X-ray therapy prior
to the administration of a radiopharmaceutical or radiation,
except as specified in paragraph “6” of this definition, con-
taining the following information:

1. For any administration of quantities greater than 30
microcuries of either sodium iodide 1-125 or I-131: the dos-
age;

2. For a therapeutic administration of a radiopharma-
ceutical other than sodium iodide I-125 or I-131: the radio-
pharmaceutical, dosage, and route of administration;

3. For gamma stereotactic radiosurgery: target coordi-
nates, collimator size, plug pattern, and total dose;

4. For teletherapy, particle accelerator or X-ray: the total
dose, dose per fraction, treatment site, and overall treatment
period;

5. For high-dose-rate remote afterloading brachythera-
py: the radioisotope, treatment site, and total dose; or

6. For all other brachytherapy:

a. Prior to implantation: the radioisotope, number of
sources, and source strengths; and

b. After implantation but prior to completion of the pro-
cedure: the radioisotope, treatment site, and total source
strength and exposure time (or, equivalently, the total dose).

ITEM 4. Amend paragraph 38.9(7)“a” as follows:

a. Any person may file a request to institute a proceeding
pursuant to 38.9(3) to modify, suspend, or revoke an authori-
zation as may be proper. Such a request shall be addressed to
the Chief, Bureau of Envireamental Radiological Health,
Iowa Department of Public Health, Lucas State Office Build-
ing, Des Moines, lowa 50319. The requests shall specify the
action requested and set forth the facts that constitute the ba-
sis for the request. The bureau chief will discuss the matter
with staff to determine appropnate actlon 1n accordance W1th

-38.9(7)“b.” -

ITEM 5. Amend subrule 39.1(3) as follows:

39.1(3) All referencesto any Code of Federal Regulations
(CFR) in this chapter are those in effect as of September1;
1995 Qctober 1, 1996.

ITEM 6. Amend rule 641—39. 2(136C) as follows:
641—39 2(136C) Definitions. A i i

39.2(1) For the purpose of this chapter, the definitions in
641—Chapter 39 may also apply to Chapters 38 and 40 to
46.

39.2(2) As used in this chapter, “facility” means the loca-
tion at which ane or more devices or sources are installed
and located within one building, vehicle, or under one roof
and are under the same administrative control.

ITEM 7. Amend 641—Chapter 39, Appendix D, title,
as follows:

CHAPTER 39—APPENDIX D
LIMITS FOR BROAD LICENSES (39-4(27))(39.4(28))

ITEM 8. Amend subrule 40.1(5) as follows:

40.1(5) All references to Code of Federal Regulations
(CFR) in this chapter are those in effect on or before Septem-
ber1,1995. October 1, 1996. :
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ITEM 9. Amend rule 641—40.2(136C) as follows:
641—40.2(136C) Definitions. As-usedinthischapter-these
| he dofiniti torth bel

40.2(1) For the purposes of this chapter, the definitions of
641—Chapters 38, 39, and 41 to 46 may also apply.

40.2(2) As used in this chapter, these terms have the defi-
nitions set forth below.

ITEM 10. Amend subrule 40.19(1) as follows:
40.19(1) For each individual who may-enterthelicensee’s

' erregistrant’srestricied-orcontrolled-area-and is likely to re-

ceive, in a year, an occupational dose requiring monitoring
pursuant to this rule, the licensee or registrant shall:

a. Determine the occupational radiation dose received
during the current year; and

b. Attempt to obtain the records of lifetime cumulative
occupational radiation dose.

ITEM 11. Amend subrule 40.50(4) as follows:

40.50(4) The licensee shall notify the agency in writing at
least 30 days before the date that respiratory protection
equipment is first used pursuant to either 40.50(1) or
40.50(2). The agency may impose restrictions in addition to
those listed in these rules in order to limit individual expo-
sures.

ITEM 12. Amend subrule 40.80(1) as follows:

40.80(1) Each licensee or registrant shall use the special
units curie, rad, rem and roentgen, counts per minute (cpm),
disintegrations per minute (dpmy), or the SI units becquerel,
gray, sievert and coulomb per kilogram, including multiples
and subdivisions, and shall clearly indicate the units of all
quantities on records required by this chapter.

ITEM 13. Amend paragraph 40.95(1)“b” as follows:

b. Within 30 days after its occurrence becomes known to
the licensee, lost, stolen, or missing licensed radioactive ma-
terial in an-aggregate quantity greater than ten times the
quantity specified in Appendix C that is still missing.

ITEM 14. Amend subrule 40.101(2) as follows:
40.101(2) When a licensee or registrant is required pur-
suant to 40.97(136C), 40.98(136C), or 40.100(136C) to re-~
port to the agency any exposure of an identified occupation-
ally exposed individual, or an identified member of the
public, to radiation or radioactive material, the licensee or
registrant shall also netify provide a copy of the report sub-
mitted to this agency to the individual. Such notice shall be
transmitted at a time not later than the transmittal to the
agency, and shall comply with the provisions of 40.112(1).

ITEM 15. Amend subrule 40.111(1), introductory para-
graph, and paragraphs “a” and “c,” as follows:

40. 111(1) All individuals i
dese-who in the course of employment are likely to receive in
a year an occupational dose in excess of 100 mrem (1 mSv):

a. Shall be kept informed of the storage, transfer, or use
of sources of radiation;

c. Shall be instructed in, and instructed required to ob—
serve, to the extent within the worker’s control, the applica-
ble provisions of these rules and licenses for the protection of
personnel from exposures to radiation or radioactive material
occurring in such areas;

ITEM 16. Amend subrule 40.111(2) as follows:
40 111(2) Ihe-extent—ef—these—mstmeheﬂs-shan-be-eem—

In determmmg thosemdmduals
sub]ect to the requzrements of 40.111(1), consideration must
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be given to assigning activities during normal and abnormal
situations involving exposure to sources of radiation which
can reasonably be expected to occur during the life of the fa-
cility. The extent of these instructions must be commensurate
with potential radiological health protection problems pres-
ent in the workplace.

ITEM 17. Amend subrule 41.1(1) as follows:

41.1(1) Scope. This rule establishes requirements, for
which a registrant is responsible, for use of X-ray equipment
by or under the supervision of an individual authorized by
and licensed in accordance with state statutes to engage in the
healing arts or veterinary medicine. The provisions of this
rule are in addition to, and not in substitution for, any other
applicable provisions of these rules. All references to any
Code of Federal Regulations (CFR) in this chapter are those

in effect as of September1;1995. October 1, 1996.

ITEM 18. Amend subrule 41.1(2), introductory para-
graph, as follows:

41.1(2) Definitions. As-used-in-this-chaptes; the-following
: For the purpose of this chapter, the defini-
tions of 641—Chapters 38 to 40 and 45 may also apply.

ITEM 19. Amend subrule 41.2(2) by amending two defi-
nitions and adding two new definitions as follows:

“Authorized nuclear pharmacist” means a pharmacist
who is:

1. Board certified as a nuclear pharmacist by the board
of pharmaceutical specialties;

2. Identified as an authorized nuclear pharmacist on an
NRC or Agreement State license that authorizes the use of by-
product material in the practice of nuclear pharmacy; or

3. Identified as an authorized nuclear pharmacist on a
permit issued by an NRC or Agreement State specific licensee
of broad scope that is authorized to permit the use of by-prod-
uct material in the practice of nuclear pharmacy.

“Authorized user” means a practitionerof the-healing-arts
Dphysician, dentist, or podiatrist who is:

identified 1. Identified as an authorized user on an agency
[, agreement state, licensing state or U.S. Nuclear Regulatory
Commission] license that authorizes the medical use of ra-
dioactive material.

2. Board certified by at least one of the boards listed in
41.2(67)“a,” 41.2(68)“a,” 41.2(69)“a,” 41.2(70)“a,”
41.2(71)“a,” 41.2(72)“a,” and 41.2(73)“a.”

3. [Identified as an authorized user on a permit issued by
an NRC or Agreement State specific licensee of broad scope
that i;' authorized to permit the medical use of by-product ma-
terial.

3 3 b2

5 :
“Pharmacist” means an individual licensed by a state or

territory of the United States, the District of Columbia, or the

Commonwealth of Puerto Rico to practice pharmacy.

ITEM 20. Amend subrule 41.2(3) by adding new para-
graphs “c,” “d,” and “e” as follows:

c.An 1nd1v1dual may prepare unsealed by-product materi-
al for medical use in accordance with these rules under the
supervision of an authorized nuclear pharmacist or autho-
rized user as provided in 41.2(11) unless prohibited by li-
cense condition.

d. A licensee may conduct research involving human sub-
jects using by-product material provided that the research is
conducted, funded, supported, or regulated by another feder-
al agency which has implemented the Federal Policy for the
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Protection of Human Subjects. Otherwise, a licensee shall
apply for and receive approval of a specific amendment to its
license before conducting such research. Both types of licen-
sees shall, at a minimum, obtain informed consent from the
human subjects and obtain prior review and approval of the
research activities by an Institutional Review Board in accor-
dance with the meaning of these terms as defined and de-
scribed in the Federal Policy for the Protection of Human
Subjects.

Nothing in this subrule relieves the licensee from comply-
ing with applicable FDA, federal, and other state require-
ments governing radioactive drugs or devices.

e. An applicant that satisfies the requirements of
641—paragraph 39.4(28)“b” may apply for a Type A specif-
ic license of broad scope.

ITEM 21. Amend paragraph 41.2(4)“b” as follows:

b. Before-permitting-anyone;-excepta—visitingautho-
user—underthe license;

Before permitting anyone to work as an authorized user or
authorized nuclear pharmacy under the license, exceptan in-
dividual who is:

(1) An authorized user certified by the organizations spe-
cified in 41.2(67)“aq,” 41.2(68)“a,” 41.2(69)“a,”
41.2(70)“a,” 41.2(71) “a, 7 41.2(72)“a,” or 41.2(73) “a”;

(2) An authorized nuclear pharmactst certified by the or-
ganization specified in 41.2(78) “a”;

(3) Identified as an authorzzed user or an authorized nu-
clear pharmacist on an NRC or Agreement State license that
authorizes the use of by-product material in medical use or in
the practice of nuclear pharmacy, respectively; or

(4) Identified as an authorized user or an authorized nu-
clear pharmacist on a permit issued by the NRC or Agree-
ment State specific licensee of broad scope that is authorized
to permit the use of by-product material in medical use or in
the practice or nuclear pharmacy, respectively.

ITEM 22. Amend subrule 41.2(5) as follows:
41. 2(5) Notlﬁcatlons

E]

a. A licensee shall provide to the agency a copy of the
board certification, the NRC or Agreement State license, or
the permit issued by a licensee of broad scope for each indi-
vidual no later than 30 days after the date that the licensee
permits the individual to work as an authorized user or an
authorized nuclear pharmacist pursuant to 41.2(4) “b”(1) to
41.2(4)“b”(4).

b. A licensee shall notify the agency by letter no later
than 30 days after:

(1) An authorized user, an authorized nuclear pharma-
cist, radiation safety officer, or teletherapy physicist perma-
nently discontinues performance of duties under the license
or has a name change; or

(2) The licensee’s mailing address changes.

c. The licensee shall mail the documents required in this
subrule to the Iowa Department of Public Health, Des
Moines, Iowa.

d. Exemptions regarding T ype A specific licenses of
broad scope. A licensee possessing a Type A specific license
of broad scope for medical use is exempt from the following:

(1) The provision of 41.2(4)“b”;

(2) The provisions of 41.2(4) “e » regarding additions to
or changes in the areas of use only at the addresses specified
in the license;
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(3) The provision of 41.2(5)“a”;
(4) The provisions of 41.2(5)“b”(1) for authorized user
or an authorized nuclear pharmacist.

ITEM 23. Amend subparagraph 41.2(9)“b”(2) as fol-
lows:

(2) Review:

1. Review, on the basis of safety and with regard to the
training and experience standards of this rule, and approve or

“disapprove any individual who is to be listed as an authorized
user, an authorized nuclear pharmacist, the radiation safety
officer, or teletherapy physicist before submitting a license
application or request for amendment or renewal;

2. Review, pursuant to 41.2(4)“b”(1) to 41.2(4) “b”(4),
on the basis of the board certification, the license, or the per-
mit identifying an individual, and approve or disapprove any
individual prior to allowing that individual to work as an au-
thorized user or authorized nuclear pharmacist.

ITEM 24. Amend subparagraph 41.2(11)*a”(5) as fol-
lows:

(5) Require that only those individuals specifically
trained, and designated by the authorized user, shall be per-
mitted to-administer radionuclides or radiation to patients or
human research subjects .

ITEM 25. Amend subrule 41.2(11) by adding new para-
graphs “c” and “d” as follows:

c. A licensee that permits the preparation of by-product
material for medical use by an individual under the supervi-
sion of an authorized nuclear pharmacist or physician who is
an authorized user, as allowed by 41.2(3)“c,” shall:

(1) Instruct the supervised individual in the preparation of
by-product material for medical use and the principles of and
procedures for radiation safety and in the licensee’s written
quality management program, as appropriate to that individ-
uval’s use of by-product material;

(2) Require the supervised individual to follow the in-
structions given pursuant to 41.2(11)“c” and to comply with
the regulations of this chapter and license conditions; and

(3) Require the supervising authorized nuclear pharma-
cist or physician who is an authorized user to periodically re-
view the work of the supervised individual as it pertains to
preparing by-product material for medical use and the rec-
ords kept to reflect that work.

d. Alicensee that supervises an individual is responsible
for the acts and omissions of the supervised individual.

ITEM 26. Amend subrule 41.2(14) as follows:

41.2(14) Records and reports of misadministrations.

a. When a misadministration involves any therapy pro-
cedure, the licensee shall notify the agency by telephone.
The licensee shall also notify the referring physician of the
affected patient or human research subject and the patient or
human research subject or a responsible relative or guardian,
unless the referring physician agrees to inform the patient or
human research subject or believes, based on medical judg-
ment, that telling the patient or human research subject or
the patient’s or human research subject’s responsible relative
or guardian would be harmful to one or the other, respective-
ly. These notifications must be made within 24 hours after
the licensee discovers the misadministration. If the referring
physician, patient or human research subject, or the patient’s
or human research subject’s responsible relative or guardian
cannot be reached within 24 hours, the licensee shall notify
them as soon as practicable. The licensee is not required to
notify the patient or human research subject or the patient’s
or human research subject’s responsible relative or guardian
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without first consulting the referring physician; however, the
licensee shall not delay medical care for the patient or human
research subject because of this including remedial care as a
result of the misadministration because of any delay in notifi-
cation.

b. Written reports.

(1) The licensee shall submit a written report to the
agency within 15 days after discovery of the misadministra-
tion. The written report must include the licensee’s name, the
prescribing physician’s name, a brief description of the
event, why the event occurred, the effect on the patient or the
human research subject, what improvements are needed to
prevent recurrence, actions taken to prevent recurrence,
whether the licensee notified the patient or the human re-
search subject or the patient’s or the human research sub-
Ject’s responsible relative or guardian (this individual will
subsequently be referred to as “the patient or the human re-
search subject”), and if not, why not, and if the patient or the
human research subject was notified, what information was
provided to that individual. The report must not include the
patient’s or the human research subject’s name or other in-
formation that could lead to identification of the patient or
the human research subject.

(2) If the patient or the human research subject was noti-
fied, the licensee shall also furnish, within 15 days after dis-
covery of the misadministration, a written report to the pa-
tient or the human research subject by sending either:

1. A copy of the report that was submitted to the agency;
or

2. A brief description of both the event and the conse-
quences as they may affect the patient or the human research
subject, provided a statement s included that the report sub-
mitted to the agency can be obtained from the licensee.

c. When a misadministration involves a diagnostic pro-
cedure, the radiation safety officer shall promptly investigate
its cause, make a record for agency review, and retain the rec-
ord as directed in 41.2(14)“d.” The licensee shall also notify
the referring physician and the agency in writing on IDPH
Form #588-2608 within 15 days if the misadministration in-
volved the use of radioactive material not intended for medi-
cal use, administration of dosage fivefold different from the
intended dosage, or administration of radioactive material
such that the patient or human research subject is likely to re-
ceive an organ dose greater than 2 rems (0.02 Sv) or a whole
body dose greater than 500 millirems (5 mSv). Licensees
may use dosimetry tables in package inserts, corrected only
for amount of radioactivity administered, to determine
whether a report is required.

d. Each licensee shall retain a record of each misadmin-
istration for ten years. The record shall contain the names of
all individuals involved in the event, including the physician,
allied health personnel, the patient or human research sub-
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Jject, and the patient’s or human research subject’s referring
physician, the patient’s or human research subject’s social
security number or identification number if one has been as-
signed, a brief description of the event, why it occurred, the
effect on the patient or human research subject, what im-
provements are needed to prevent recurrence, and the action
taken, if any, to prevent recurrence.

e. Aside from the notification requirement, nothing in
41.2(14)“a” to 41.2(14)“d” shall affect any rights or duties of
licensees and physicians in relation to each other, patients or
human research subjects, or responsible relatives or guard-
ians. ’

f. Quality management program.

(1) Each licensee under this paragraph, as applicable,
shall establish and maintain a written quality management
program to provide high confidence that by-product material
or radiation from by-product material will be administered as
directed by the authorized user. The quality management
program must include written policies and procedures to
meet the following specific objectives:

1. That, prior to administration, a written directivel is
prepared for: :

¢ Any teletherapy radiation dose;

* Any gamma stereotactic radiosurgery radiation dose;

* Any brachytherapy radiation dose;

* Any administration of quantities greater than 30 mi-
crocuries of either sodium iodide I-125 or I-131; or

e Any therapeutic administration of a radiopharmaceut-
ical, other than sodium iodide I-125 or I-131;

2. That, prior to each administration, the patient’s or hu-
man research subject’s identity is verified by more than one
method as the individual named in the written directive;

3. That final plans of treatment and related calculations
for brachytherapy, teletherapy, and gamma stereotactic ra-
diosurgery are in accordance with the respective written di-
rectives;

4. That each administration is in accordance with the
written directive; and

5. That any unintended deviation from the written direc-
tive is identified and evaluated, and appropriate action is tak-
en.
(2) The licensee shall:

1. Develop procedures for and conduct a review at inter-
vals no greater than 12 months of the quality management
program including, since the last review, an evaluation of:

* A representative sample of patient and human re-
search subject administrations,

e All recordable events, and

¢ All misadministrations to verify compliance with all
aspects of the quality management program;

2. Evaluate each of these reviews to determine the effec-
tiveness of the quality management program and, if required,
make modifications to meet the objectives of paragraph “a”
of this subrule; and

L1, because of the patient’s condition, a delay in order to provide a written revision to an existing
written directive would jeopardize the patient’s health, an oral revision to an existing written directive
will be acceptable, provided that the oral revision is documented immediately in the patient’s record
and a revised written directive is signed by the authorized user within 48 hours of the oral revision.

Also, a written revision to an existing written directive may be made for any diagnostic or thera-
peutic procedure provided that the revision is dated and signed by an authorized user prior to the ad-
ministration of the radiopharmaceutical dosage, the brachytherapy dose, the gamma stereotactic ra-
diosurgery dose, the teletherapy dose, or the next teletherapy fractional dose.

If, because of the emergent nature of the patient’s condition, a delay in order to provide a written
directive would jeopardize the patient’s health, an oral directive will be acceptable, provided that the
information contained in the oral directive is documented immediately in the patient’s record and a
written directive is prepared within 24 hours of the oral directive.
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3. Retain records of each review, including the evalua-
tions and findings of the review, in an auditable form for
three years.

(3) The licensee shall evaluate and respond, within 30
days after discovery of the recordable event, to each record-
able event by:

1. Assembling the relevant facts including the cause;

2. Identifying what, if any, corrective action is required
to prevent recurrence; and

3. Retaining a record, in an auditable form, for three
years, of the relevant facts and what corrective action, if any,
was taken.

(4) The licensee shall retain:

1. Each written directive; and

2. Arecord of each administered radiation dose or radio-
pharmaceutical dosage where a written directive is required
in 41.2(14)“f*(1)“1,” in an auditable form, for three years af-
ter the date of administration.

(5) The licensee may make modifications to the quality
management program to increase the program’s efficiency
provided the program’s effectiveness is not decreased. The
licensee shall furnish the modification to the agency within
30 days after the modification has been made.

(6) Each applicant for a new license, as applicable, shall
submit to the agency a quality management program as part
of the application for a license and implement the program
upon issuance of the license by the agency. Each existing li-
censee, as applicable, shall submit to the agency by March
31, 1995, a written certification that the quality management
program has been implemented along with a copy of the pro-
gram.

ITEM 27. Amend subrule 41.2(17), paragraphs “a,” “b,”
and “e” as follows:

a. A medical use licensee authorized to administer radio-
pharmaceuticals shall possess a dose calibrator and use it to
measure the amount of activity administered to each patient
or human research subject.

b. A licensee shall:

(1) Check each dose calibrator for constancy with a dedi-
cated check source at the beginning of each day of use. To
satisfy the requirement of this section, the check shall be
done on a frequently used setting with a sealed source, of not
less than 10 microcuries (370 kBq) of radium-226 or 50 mi-
crocuries (1.85 MBq) of any other photon-emitting radionu-
clide with a half-life greater than 90 days;

(2) Test each dose calibrator for accuracy upon installa-
tion and at intervals not to exceed 12 months thereafter by as-
saying at least two sealed sources containing different radio-
nuclides, the activity of which the manufacturer has
determined within 5 percent of the stated activity, with mini-
mum activity of 10 microcuries (370 kBq) for radium-226
and 50 microcuries (1.85 MBq) for any other photon-emit-
ting radionuclide, and at least one of which has a principal
photon energy between 100 keV and 500 keV;

(3) Test each dose calibrator for linearity upon installa-
tion and at intervals not to exceed three months thereafter
over the range of use between 10-microcuries (370-kBqg) 30
microcuries (1.1 megabecquerels) and the highest dosage
that will be administered; and

(4) Test each dose calibrator for geometry dependence
upon installation over the range of volumes and volume con-
figurations for which it will be used. The licensee shall keep
arecord of this test for the duration of the use of the dose cali-
brator.
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e. Alicensee shall retain a record of each check and test
required by 41.2(17) for three years. The records required by
41.2(17)“b” shall include:

(1) For 41.2(17)*b”(1), the model and serial number of
the dose calibrator, the identity and calibrated activity of the
radionuclide contained in the check source, the date of the
check, the activity measured, the instrument settings, and the
initials of the individual who performed the check;

(2) For 41.2(17)“b”(2), the model and serial number of
the dose calibrator, the model and serial number of each
source used and the identity of the radionuclide contained in
the source and its activity, the date of the test, the results of
the test, the instrument settings, the identity of the individual
performing the test and the signature of the radiation safety
officer;

(3) For 41.2(17)“b”(3), the model and serial number of
the dose calibrator, the calculated activities, the measured ac-
tivities, the date of the test, the identity of the individual per-
forming the test, and the signature of the radiation safety offi-
cer; and

(4) For 41.2(17)“b”(4), the model and serial number of
the dose calibrator, the configuration and calibrated activity
of the source measured, the activity of the source, the activity
measured and the instrument setting for each volume mea-
sured, the date of the test, the identity of the individual per-
forming the test, and the signature of the radiation safety offi-
cer.

ITEM 28. Amend subrule 41.2(18) by adding new para-
graph “g” as follows:

g. Possession, use, calibration, and check of instruments
to measure dosages of alpha- or beta-emifting radionuclides.

(1) This section does not apply to unit dosages of alpha-
or beta-emitting radionuclides that are obtained from a
manufacturer or preparer licensed pursuant to 641—para-
graph 39.4(29)4,” CFR 32.72, or equivalent Agreement
State requirements.

(2) For  other than unit dosages obtained pursuant to
41.2(18)“g”(1), a licensee shall possess and use instrumenta-
tion to measure the radioactivity of alpha- or beta-emitting
radionuclides. The licensee shall have procedures for use of
the instrumentation. The licensee shall measure, by direct
measurement or by combination of measurements and cal-
culations, the amount of radioactivity in dosages of alpha- or
beta-emitting radionuclides prior to administration to each
patient or human research subject. In addition, the licensee
shall:

1. Perform tests before initial use, periodically, and fol-
lowing repair, on each instrument for accuracy, linearity, and
geometry dependence, as appropriate for the use of the in-
strument, and make adjustments when necessary; and

2. Check each instrument for constancy and proper op-
eration at the beginning of each day of use.

ITEM 29. Amend subrule 41.2(19) as follows:

41.2(19) Assay of radiopharmaceutical dosages. A li-
censee shall:

a. Assay, within 30 minutes before-medicaluse, prior to
medical use, the activity of each radiopharmaceutical dosage
that contains more than i i 30 micro-
curies (1.1 megabecquerels) of a photon-emitting radionu-
clide;

b. Assay, before medical use, the activity of each radio-
pharmaceutical dosage wi i ivi i

i of a photon-emitting radionuclide to
verify that the dosage does not exceed 30 microcuries (1.1
mBq); and
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c. Measure, by direct measurement or by combination of
measurements and calculations, the activity of each dosage
of an alpha- or beta-emitting radionuclide prior to medical
use, except for unit dosages obtained from a manufacturer or
preparer licensed pursuant to 641—paragraph 39.4(29)“j”
or equivalent NRC or Agreement State requirements.

e-d. Retain arecord of the assays required by 41.2(19)“a”
for three years. To satisfy this requirement, the record shall
contain the:

(1) Generic name, trade name, or abbreviation of the ra-
diopharmaceutical, its lot number, and expiration dates and
the radionuclide;

(2) Patient’s or human research subject’s name and iden-
tification number if one has been assigned;

(3) Prescribed dosage and activity of the dosage at the

“time of assay, or a notation that the total activity is less than

10-microcuries(370-kBq); 30 microcuries (1.1 megabec-

querels);
(4) Date and time of the assay and administration; and
(5) Initials of the individual who performed the assay.

ITEM 30. Amend paragraph 41.2(22)“b” as follows:

b. A licensee shall require each individual who prepares
or administers radiopharmaceuticals to use a syringe radi-
ation shield unless the use of the shield is contraindicated for
that patient or human research subject.

ITEM 31. Amend subrule 41.2(23) as follows:

41.2(23) Syringe labels. Unless utilized immediately, a
licensee shall conspicuously label each syringe, or syringe
radiation shield that contains a syringe with a radiopharma-
ceutical, with the radiopharmaceutical name or its abbrevi-
ation, the type of diagnostic study or therapy procedure to be
performed, or the patient’s or human research subject’s
name.

ITEM 32. Amend subrule 41.2(27) as follows:

41.2(27) Release of patients or human research subjects
containing radiopharmaceuticals or permanent implants.

a. A licensee shall not authorize release from confine-
ment for medical care any patient or human research subject
administered a radiopharmaceutical until either:

(1) The dose rate from the patient or human research sub-
ject isless than 5 millirems (50 mSv) per hour at a distance of
1 meter; or

(2) The activity in the patient or human research subject
is less than 30 millicuries (1.11 GBq).

b. A licensee shall not authorize release from confine-
ment for medical care any patient or human research subject
administered a permanent implant until the dose rate from the
patient or human research subject is less than 5 millirems (50
mSv) per hour at a distance of 1 meter.

ITEM 33. Amend paragraph 41.2(34)“d” as follows:
d. Alicensee shall report immediately to the agency each
occurrence of molybdenum-99 concentration exceeding the

limits specified in 4-2(32)“a=> 41.2(34)“a.”

ITEM 34. Amend subrule 41.2(38), paragraphs “a” and
“b,” as follows:

41.2(38) Safety instruction.

a. A licensee shall provide oral and written radiation
safety instruction for all personnel caring for patients or hu-
man research subjects undergoing radiopharmaceutical ther-
apy. Refresher training shall be provided at intervals not to
exceed one year.

b. To satisfy 41.2(38)“a,” the instruction shall describe
the licensee’s procedures for:
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(1) Patient or human research subject control;

(2) Visitor control;

(3) Contamination control;

(4) Waste control;

(5) Notification of the radiation safety officer or autho-
rized user in case of the patient’s or human research subject’s
death or medical emergency; and

(6) Training requirements specified in 641—
40.110(136C) and 40.116(136C). and adopted by reference
and included herein.

ITEM 35. Amend subrule 41.2(39) as follows:

41.2(39) Safety precautions.

a. For each patient or human research subject receiving
radiopharmaceutical therapy and hospitalized for com-
pliance with 41.2(27), a licensee shall:

(1) Provide a private room with a private sanitary facility;

(2) Post the patient’s or human research subject’s door
with a “Caution: Radioactive Material” sign and note on the
door or on the patient’s or human research subject’s chart
where and how long visitors may stay in the patient’s or hu-
man research subject’s room;

(3) Authorize visits by individuals under 18 years of age
only on a case-by-case basis with the approval of the autho-
rized user after consultation with the radiation safety officer;

(4) Promptly after administration of the dosage, measure
the dose rates in contiguous restricted and unrestricted areas
with a radiation measurement survey instrument to demon-
strate compliance with the requirements of 641—subrule
40.26(1) which is adopted by reference and included herein
and retain for three years a record of each survey that in-
cludes the time and date of the survey, a plan of the area or list
of points surveyed, the measured dose rate at several points
expressed in millirems (mSv) per hour, the instrument used
to make the survey, and the initials of the individual wh
made the survey; ‘

(5) Either monitor material and items removed from the
patient’s or human research subject’s room to determine that
any contamination cannot be distinguished from the natural
background radiation level with a radiation detection survey
instrument set on its most sensitive scale and with no inter-
posed shielding, or handle these materials and items as radio-
active waste;

(6) Provide the patient or human research subject with
radiation safety guidance that will help to keep radiation dose
to household members and the public as low as reasonably
achievable before authorizing release of the patient or human
research subject;

(7) Survey the patient’s or human research subject’s room
and private sanitary facility for removable contamination
with a radiation detection survey instrument before assigning
another patient or human research subject to the room. The
room must not be reassigned until removable contamination
is less than 200 disintegrations per minute (3.33 Bq) per 100
square centimeters; and

(8) Measure the thyroid burden of each individual who
helped prepare or administer a dosage of iodine-131 within
three days after administering the dosage, and retain for the
period required by 641—paragraph 40.82(2)“c” which is
adopted and included herein a record of each thyroid burden
measurement, date of measurement, the name of the individ-
ual whose thyroid burden was measured, and the initials of
the individual who made the measurements.

b. A licensee shall notify the radiation safety officer or
the authorized user immediately if the patient or human re-
search subject dies or has a medical emergency.
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ITEM 36. Amend subrule 41.2(44) as follows:

41.2(44) Safety instruction.

a. The licensee shall provide oral and written radiation
safety instruction to all personnel caring for a patient or hu-
man research subject receiving implant therapy. Refresher
training shall be provided at intervals not to exceed-one year.

b. To satisfy 41.2(44)“a,” the instruction shall describe:

(1) Size and appearance of the brachytherapy sources;

(2) Safe handling and shielding instructions in case of a
dislodged source;

(3) Procedures for patient or human research subject con-
trol;

(4) Procedures for visitor control;

(5) Procedures for notification of the radiation safety offi-
cer or authorized user if the patient or human research sub-
Jject dies or has a medical emergency; and

(6) Training requirements specified in 641—
40.110(136C) and 40.116(136C) as adopted by reference and
included herein.

c. A licensee shall maintain a record of individuals re-
ceiving instruction required by 41.2(44)“a,” a description of
the instruction, the date of instruction, and the name of the
individual who gave the instruction for three years.

ITEM 37. Amend subrule 41.2(45) as follows:

41.2(45) Safety precautions.

a. For each patient or human research subject receiving
implant therapy a licensee shall:

(1) Not place the patient or human research subject in the
same room with a patient who is not receiving radiation ther-
apy unless the licensee can demonstrate compliance with the
requirement of 641—40.26(136C) as adopted by reference
andincluded herein at a distance of 1 meter from the implant;

(2) Post the patient’s or human research subject’s door
with a “Caution: Radioactive Materials” sign and note on the
door or the patient’s or human research subject’s chart where
and how long visitors may stay in the patient’s or human re-
search subject’s room;

(3) Authorize visits by individuals under 18 years of age
only on a case-by-case basis with the approval of the autho-
rized user after consultation with the radiation safety officer;

(4) Promptly after implanting the sources, survey the
dose rates in contiguous restricted and unrestricted areas
with aradiation measurement survey instrument to demon-
strate compliance with 641—40.26(136C) as adopted by ref-
erence and included herein; and retain for thréee years a rec-
ord of each survey that includes the time and date of the
survey, a sketch of the area or list of points surveyed, the
measured dose rate at several points expressed in millirems
(mSv) per hour, the instrument used to make the survey, and
the initials of the individual who made the survey; and

(5) Provide the patient or human research subject with
radiation safety guidance that will help keep the radiation
dose to household members and the public as low as reason-
ably achievable before releasing the patient or human re-
search subject if the patient or human research subject was
administered a permanent implant.

b. A licensee shall notify the radiation safety officer or
authorized user immediately if the patient or human research
subject dies or has a medical emergency.

ITEM 38. Amend subrule 41.2(46) as follows:

41.2(46) Brachytherapy sources inventory.

a. Each time brachytherapy sources are returned to an
area of storage from an area of use, the licensee shall immedi-
ately count or otherwise verify the number returned to ensure
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that all sources taken from the storage area have been re-
turned. :

b. A licensee shall make a record of brachytherapy
source utilization which includes:

(1) The names of the individuals permitted to handle the
Sources;

(2) The number and activity of sources removed from
storage, the room number of use and patient’s or human re-
search subject’s name, the time and date they were removed
from storage, the number and activity of sources in storage
after the removal, and the initials of the individual who re-
moved the sources from storage; and

(3) The number and activity of sources returned to stor-
age, the room number of use and patient’s or human research
subject’s name, the time and date they were returned to stor-
age, the number and activity of sources in storage after the
return, and the initials of the individual who returned the
sources to storage.

c. Immediately after implanting sources in a patient or
human research subject and immediately after removal of
sources from a patient or human research subject, the licens-
ee shall make a radiation survey of the patient or human re-
search subject and the area of use to confirm that no sources
have been misplaced. The licensee shall make a record of
each survey.

d. A licenseé¢ shall maintain the records required in
41.2(46)“b” and “c” for three years.

ITEM 39. Amend subrule 41.2(47) as follows:

41.2(47) Release of patients or human research subjects
treated with temporary implants.

a. Immediately after removing the last temporary im-
plant source from a patient or human research subject, the li-
censee shall perform a radiation survey of the patient or hu-
man research subject with a radiation detection survey
instrument to confirm that all sources have been removed.
The licensee shall not release from confinement for medical
care a patient or human research subject treated by tempo-
rary implant until all sources have been removed.

b. Alicensee shall maintain a record of patient or human
research subject surveys which demonstrate compliance
with 41.2(47)*a” for three years. Each record shall include
the date of the survey, the name of the patient or human re-
search subject, the dose rate from the patient or human re-
search subject expressed as millirems (microsieverts) per
hour and measured within 1 meter from the patient or human
research subject, and the initials of the individual who made
the survey.

ITEM 40. Amend subparagraph 41.2(52)“a”(1) as fol-
lows:

(1) The procedure to be followed to ensure that only the
patient or human research subject is in the treatment room
before turning the primary beam of radiation “on” to begin a
treatment or after a door interlock interruption;

ITEM 41. Amend subrule 41.2(55), paragraph “d,” as
follows:

d. A radiation monitor shall be checked with a dedicated
check source for proper operation each day before the tele-
therapy unit is used for treatment of patients or human re-
search subjects.

ITEM 42. Amend subrule 41.2(56) as follows:

41.2(56) Viewing system. A licensee shall construct or
equip each teletherapy room to permit continuous observa-
tion of the patient or human research subject from the tele-
therapy unit console during irradiation.
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ITEM 43. Amend paragraph 41.2(65)“a” as follows:

a. Be certified by the:

(1) American Board of Health Physics in comprehensive
health physics;

(2) American Board of Radiology in radiological physics,
therapeutic radiological physics, or medical nuclear physics;

(3) American Board of Nuclear Medicine;

(4) American Board of Science in Nuclear Medicine; of

(5) Board of Pharmaceutical Specialties in Nuclear Phar-
macy er-Science; oF

(6) American Board of Medical Physics in radiation
oncology physics;

(7) Royal College of Physicians and Surgeons of Canada
in nuclear medicine;

(8) American Osteopathic Board of Radiology; or

(9) American Osteopathic Board of Nuclear Medicine.

ITEM 44. Amend subrule 41.2(67), paragraphs “a” and
“b,” as follows:

a. Iscertified in:

(1) Nuclear medicine by the American Board of Nuclear
Medicine;

(2) Diagnostic radiology by the American Board of Radi-
ology;

(3) Diagnostic radiology or radiology within the previous
five years by the American Osteopathic Board of Radiology;
or

(4) Nuclear medicine by the American Osteopathic Board
of Nuclear Medicine; or

(5) Nuclear medicine by the Royal College of Physicians
and Surgeons of Canada; or

b. Has completed 40 hours of instruction in basic radio-
nuclide handling techniques applicable to the use of prepared
radiopharmaceuticals, and 20 hours of supervised clinical
experience.

(1) To satisfy the basic instruction requirement, 40 hours
of classroom and laboratory instruction shall include: .

1. Radiation physics and instrumentation;

2. Radiation protection;

3. Mathematics pertaining to the use and measurement
of radioactivity;

4. Radiation biology; and

5. Radiopharmaceutical chemistry.

(2) To satisfy the requirement for 20 hours of supervised
clinical experience, training must be under the supervision of
an authorized user at a medical institution and shall include:

1. Examining patients or human research subjects and
reviewing their case histories to determine their suitability
for radionuclide diagnosis, limitations, or contraindications;

2. Selecting the suitable radiopharmaceuticals and cal-
culating and measuring the dosages;

3. Administering dosages to patients or human research
subjects and using syringe radiation shields;

4. Collaborating with the authorized user in the inter-
pretation of radionuclide test results; and

5. Patient or human research subject follow-up; or

~ ITEM 45. Amend subrule 41.2(68), paragraphs “a” and
“b,” as follows:

a. Iscertified in:

(1) Nuclear medicine by the American Board of Nuclear
Medicine;

(2) Diagnostic radiology by the American Board of Radi-
ology;

(3) Diagnostic radiology or radiology within the previous
five years by the American Osteopathic Board of Radiology;
or
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(4) Nuclear medicine by the American Osteopathic Board
of Nuclear Medicine; or

(5) Nuclear medicine by the Royal College of Physicians
and Surgeons of Canada; or

b. Has completed 200 hours of instruction in basic radio-
nuclide handling techniques applicable to the use of prepared
radiopharmaceuticals, generators, and reagent kits, 500
hours of supervised work experience, and 500 hours of su-
pervised clinical experience.

(1) To satisfy the basic instruction requirement, 200 hours
of classroom and laboratory training shall include:

1. Radiation physics and instrumentation;

2. Radiation protection;

3. Mathematics pertaining to the use and measurement
of radioactivity;

4. Radiopharmaceutical chemistry; and

5. Radiation biology.

(2) To satisfy the requirement for 500 hours of supervised
work experience, training shall be under the supervision of
an authorized user at a medical institution and shall include:

1. Ordering, receiving, and unpacking radioactive mate-
rials safely and performing the related radiation surveys;

2. Calibrating dose calibrators and diagnostic instru-
ments and performing checks for proper operation of survey
meters;

3. Calculating and safely preparmg patient or human re-
search subject dosages;

4. Using administrative controls to prevent the misadmi- .

nistration of radioactive material;

5. Using emergency procedures to contain spilled radio-
active material safely and using proper decontamination pro-
cedures; and

6. Eluting technetium-99m from generator systems, as-
saying and testing the eluate for molybdenum-99 and alumi-
na contamination, and processing the eluate with reagent kits
to prepare technetium-99m labeled radiopharmaceuticals.

(3) To satisfy the requirement for 500 hours of supervised
clinical experience, training shall be under the supervision of
an authorized user at a medical institution and shall include:

1. Examining patients or human research subjects and
reviewing their case histories to determine their suitability
for radionuclide diagnosis, limitations, or contraindications;

2. Selecting the suitable radiopharmaceuticals and cal-
culating and measuring the dosages;

3. Administering dosages to patients or human research
subjects and using syringe radiation shields;

4. Collaborating with the authorized user in the inter-
pretation of radionuclide test results; and

5. Patient or human research subject follow-up; or

ITEM 46. Amend subrule 41.2(69), paragraph “a,” as
follows:

a. Is certified by:

(1) The American Board of Nuclear Medicine; or

(2) The American Board of Radiology in radiology, ther-
apeutic radiology, or radiation oncology; or

(3) Nuclear medicine by the Royal College of Physicians
and Surgeons of Canada; or

(4) The American Osteopathtc Board of Radiology after
1984; or

ITEM 47. Amend subrule 41.2(72), paragraph “a,” as
follows:

a. Iscertified in:

(1) Radiology, diagnostic radiology with special compe-
tence in nuclear radiology, therapeutic radiology, or radiation
oncology by the American Board of Radiology;
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(2) Nuclear medicine by the American Board of Nuclear

‘Medicine; or

(3) Diagnostic radiology or radiology by the American
Osteopathic Board of Radiology; or

(4) Nuclear medicine by the Royal College of Physicians
and Surgeons of Canada; or

ITEM 48. Amend subparagraph 41.2(73)“b”(3) as fol-
lows:

(3) To satisfy the requirement for a period of supervised
clinical experience, training shall include one year in a for-
mal training program approved by the Residency Review
Committee for Radiology of the Accreditation Council for
Graduate Medical Education or the Committee on Postdoc-
toral Training of the American Osteopathic Association and
an additional two years of clinical experience in therapeutic
radiology under the supervision of an authorized user at a
medical institution. The supervised clinical experience shall
include:

1. Examining individuals and reviewing their case histo-
ries to determine their suitability for teletherapy treatment
and any limitations or contraindications;

2. Selecting the proper dose and how it is to be adminis-
tered;

3. Calculating the teletherapy doses and collaborating
with the authorized user in the review of patients’ or human
research subjects’ progress and consideration of the need to
modify originally prescribed doses as warranted by patients’
or human research subjects’ reaction to radiation; and

4. Postadministration follow-up and review of case his-
tories.

ITEM 49. Amend paragraph 41.2(74)“a” as follows:
a—Be-certified by-The-American Board Radiolos

a. Be certified by:

(1) The American Board of Radiology in:

1. Therapeutic radiological physics;

2. Roentgen-ray and gamma-ray physics;

3. X-ray and radium physics, or

4. Radiological physics; or

(2) The American Board of Medtcal Physics in radiation
oncology physics; or

ITEM 50. Amend subrule 41.2(77) as follows:

41.2(77) Recentness of training. The training and experi-
ence specified in 41.2(65) to 41:2(74) 41.2(79) shall have
been obtained within the five seven years preceding the date
of application or the individual shall have had related contin-
uing education and continuing applicable experience since
the required training and experience was completed.

ITEM 51. Adopt new subrules 41.2(78) and 41.2(79) as
follows:

41.2(78) Training for an authorized nuclear pharmacist.
The licensee shall require the authorized nuclear pharmacist
to be a pharmacist who:

a. Has current board certification as a nuclear pharma-
cist by the board of pharmaceutical specialties, or

b. Has completed:

(1) 700 hours in a structured educational program consist-
ing of both:

1. Didactic training in the following areas:

¢ Radiation physics and instrumentation;

* Radiation protection;
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e Mathematics pertaining to the use and measurement
of radioactivity;

¢  Chemistry of by-product material for medical use; and

+ Radiation biology; and

2. Supervised experience in a nuclear pharmacy involv-
ing the following:

» Shipping, receiving, and performing related radiation
surveys;

e Using and performing checks for proper operation of
dose calibrators, survey meters, and if appropriate, instru-
ments used to measure alpha- or beta-emitting radionuclides;

» Calculating, assaying, and safely preparing dosages
for patients or human research subjects;

e Using administrative controls to avoid mistakes in the
administration of by-product material;

¢ Using procedures to prevent or minimize contamina-
tion and using proper decontamination procedures; and

(2) Has obtained written certification, signed by a precep-
tor authorized nuclear pharmacist, that the above training has
been satisfactorily completed and that the individual has
achieved a level of competency sufficient to independently
operate a nuclear pharmacy.

41.2(79) Training for experienced nuclear pharmacists. A
licensee may apply for and must receive a license amend-
ment identifying an experienced nuclear pharmacist as an au-
thorized nuclear pharmacist before it allows this individual to
work as an authorized nuclear pharmacist. A pharmacist
who has completed a structured educational program as spe-
cified in 41.2(78)“b” before December 2, 1994, and who is
working in a nuclear pharmacy would qualify as an experi-
enced nuclear pharmacist. An experienced nuclear pharma-
cist need not comply with the requirements on preceptor
statement in 41.2(78)“b”(2) and recentness of training in
41.2(77) to qualify as an authorized nuclear pharmacist.

ITEM 52. Amend subrule 42.1(1), introductory para-
graph, as follows:

42.1(1) Definitions. For the purpose of this chapter, the
definitions of 641—Chapters 38 to 41 and 43 to 46 may also
apply.

ITEM 53. Amend subrule 45.1(1) as follows:

45.1(1) Purpose and scope. The rules in this chapter estab-
lish radiation safety requirements for using sources of radi-
ation for industrial radiography. The requirements of this
chapter are in addition to, and not a substitution for, other ap-
plicable requirements of 641—Chapter 38, 39, 40,0r41. The
rules in this chapter apply to all licensees or registrants who
use sources of radiation for industrial radiography. All refer-
ences to any Code of Federal Regulations (CFR) in this chap-

ter are those in effect as of September1;-1995- October 1,
1996.

ITEM 54. Amend subrule 45.1(2), introductory para-
graph, as follows:

45.1(2) Definitions. For the purpose of this chapter, the
definitions of 641—Chapters 38 to 41 may also apply. As
used in this chapter, the following definitions apply:

ITEM 55. Amend subrule 45.1(2), definition of “I.D.
card,” as follows:

“L.D. card” means the document issued by the agency,
another Agreement State, a licensing state, or third-party
certification, to industrial radiographers following comple-
tion of requirements stated in 45.1(10)“b.”

ITEM 56. Amend paragraph 45.1(3)“a” as follows:
a. Usesof certified and certifiable cabinet X-ray systems
designed to exclude individuals are exempt from the
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requirements of this chapter, except for the requirements of
45.2(H(6)“b” and “c.”

ITEM 57. Amend subparagraph 45.1(10)“b”(3) as fol-
lows:
(3) Unless the mdmdual possesses a current I.D. card is-

=)

ITEM 58. Amend paragraph 45.1(17)“b” as follows:
b. Each radiographer at a ]ob site shall possess a valid
I.D. card i

ITEM 59. Amend rule 641—46.1(136D) as follows:

641—46.1(136D) Purpose and scope. This chapter pro-
vides for the registration/permitting and regulation of facili-
ties and tanning devices used for the purpose of tanning hu-
man skin through the application of ultraviolet radiation. In
addition to the requirements of this chapter, all facilities are
subject to the applicable provisions of other chapters of the
department’s rules. Nothing in this chapter shall be inter-
preted as limiting the intentional exposure of patients to ultra-
violet radiation for the purpose of treatment or therapy, pro-
vided treatment or therapy is supervised by a licensed
physician trained in the use of phototherapy devices.
Reference to CFRs in this chapter are those in effect Janu-

ary-1,-1991. October 1, 1995.

ITEM 60. Amend rule 641—46.2(136D), introductory
paragraph, and add a new definition as follows:

641—46.2(136D) Definitions. For the purpose of this chap-
ter, the definitions of 641—Chapters 38 and 39 may also ap-
ply. The following terms are defined for purposes of this
chapter:

“Health care professional” means an individual, licensed
by the state of lowa, who has received formal medical train-
ing in the use of phototherapy.

ITEM 61. Amend subrule 46.3(2) as follows:

46.3(2) Personal use: Tanning devices which are limited
exclusively to personal use by an individual and this individ-
ual’s immediate family. Multiple ownership of the device by
persons for personal use only does not qualify it for the “per-
sonal use only” exemption.

ITEM 62. Amend subrule 46.4(1) as follows:
46.4(1) Permit requir_ements:

b. Each person acquiring or establishing a tanning facili-
ty after March-13,-1991; shall apply to the department for a
permit prior to beginning operation.

ITEM 63. Amend paragraph 46.4(2)“b” as follows:

b. Pay the appropriate fee to the department as set forth
in 641—38.8(11) as adopted by reference and included here-
in; and

ITEM 64. Amend subparagraph 46.4(2)“c”(5) as fol-
lows:

(5) A copy of the consent form which has a signature
block that reads, “I have read the IDPH health warnings,” or
equivalent.
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ITEM 65. Amend paragraph 46.4(3)“d” as follows:

d. Permits shall be renewed annually upon acceptance of
a renewal application provided by the department and upon
receipt of the renewal fee set forth in 641—38.8(11)as
adopted by reference and included herein.

ITEM 66. Amend paragraph 46.4(7)“a” by adding the
following new subparagraphs (5) and (6):

(5) Failure to pay annual registration/permit fees required
in 641—subrule 38.8(11), as adopted by reference and in-
cluded herein;

(6) Violation of any of the provisions of 641—Chapters
38 and 46 and the provisions of Iowa Code chapter 136D.

ITEM 67. Amend paragraph 46.4(7)“c” as follows:

c. Any personaggrieved by a decisionby the department
to deny a permit or to suspend or revoke a permit after is-
suance may request a hearing under provisions of lewa-Code
sectiont7A20. 641—subrule 38.9(3) as adopted by refer-
ence and included herein.

ITEM 68. Amend paragraph 46.4(7)“d” and add a new
paragraph “e” as follows:
d— The department s

d. A permit issued under this Chapter 46 shall be re-
turned to the department if the facility ceases business or
otherwise ceases on a permanent basis, relocates, or changes
ownership. The permit will then be terminated or reissued.

e. Actions against any permit holder for violations of
these rules will follow the procedures in 641—38.9(136C) as
adopted by reference and included herein.

ITEM 69. Amend subrule 46.5(2) as follows:

46.5(2) Federal certification.

a. Only tanning devices manufactured and certified un-
der the provision of 21 CFR Part 1040.20, “Sunlamp prod-
ucts and ultraviolet lamps intended for use in sunlamp prod-
ucts,” shall be used in tanning facilities. Compliance shall be
based on the standard in effect at the time of manufacture as
shown on the device identification label required by 21 CFR
Part 1010.2 and 1010.3.

b. Labeling shall meet the requirements of 21 CFR Part
1040.20 and be visible on each unit. Labeling shall include,
in part, the lamp type to be used and maximum exposure time
in minutes.

ITEM 70. Amend subrule 46.5(3) as follows:

46.5(3) Tanning device timers.

a. Each tanning device shall have a timer which com-
plies with the requirements of 21 CFR Part 1040.20. The
maximum timer interval shall not exceed the manufacturer’s
maximum recommended exposure time. No timer shall have
an error factor greater than =10 percent of the indicated set-
ting.

b. FEach tanning device must have a method of remote
timing located so that customers may not control their own
exposure time.

c¢. Tokens for token timers shall not be issued to any user
of a tanning device in quantities greater than the device
manufacturer’s maximum recommended exposure time for
the user.

ITEM 71. Amend subrule 46.5(6) as follows:

46.5(6) Condition of tanning devices.

a. There shall be physical barriers to protect consumers
from injury induced by touching or breaking the lamps.
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b. The tanning devices shall be maintained in good re-
pair and comply with all state and local electrical code re-
quirements.

ITEM 72. Amend paragraph 46.5(9)*“a” as follows:

a. Actrained operator must be present when a tanning de-
vice is operated. The operator must be within hearing dis-
tance to allow the consumer to easily summon help if neces-
sary. If the operator is not in the immediate vicinity during
use, the following conditions must be met:

(1) The consumer can summon help through use of an au-
dible device such as an intercom or buzzer; and

(2) The operator can reach the consumer within 30 sec-
onds after being summoned.

N

ITEM 73. Amend paragraph 46.5(9)*“d” as follows:

d. A record shall be kept by the facility operator of each
consumer’s total number of tanning visits and tanning times,
exposure lengths in minutes, times and dates of the exposure,
and any injuries or illness resulting from the use of a tanning
device. The operator must ensure that no individual is al-
lowed to use a tanning device more frequently than is recom-
mended by the device manufacturer.

ITEM 74. Amend paragraph 46.5(9)“1” as follows:

. Any records or documentation required by this chap-
ter must be maintained in the tanning facility for a minimum
of two years. Records maintained on computer systems shall
be regularly copied, at least monthly, and updated on storage
media other than the hard drive of the computer. An electron-
ic record must be retrievable as a printed copy.

ITEM 75. Amend subrule 46.5(9) by adding new para-
graphs “m” and “n” as follows:

m. The operator shall limit the exposure time of the cus-
tomer to the maximum exposure time recommended by the
manufacturer, taking the customer’s skin type into consider-
ation.

n. When a tanning device is being used by an individual,
no other person shall be allowed to remain in the tanning de-
vice area unless protective eyewear is worn.

ITEM 76. Amend subrule 46.6(3) as follows:

46.6(3) A tanning facility shall not claim, or distribute
promotional materials that claim, that using a tanning device
is safe or free from risk or that the use of the device will result
in medical or health benefits. The only claim that may be
made is that the device is for cosmetic use only.

ARC 6563A
REAL ESTATE COMMISSION[193E]

Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
as provided in fowa Code §17A.4(1)45.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on its own motion or on written request by any individual
or group, review this proposed action under §17A.8(6) at a regular or spe-
cial meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code section 543B.9 and
chapter 558A, the Iowa Real Estate Commission hereby
gives Notice of Intended Action to amend Chapter 1, “Busi-
ness Conduct,” Iowa Administrative Code.

The amendments resulting from recent law changes are to
clarify and provide reasonable assistance regarding use of
nonlicensed support personnel, add number 19 to sample lan-
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guage seller property condition disclosure, and remove re-
quired examination of certain property management trust ac-
counts. Additional amendments are for clarification and to
remove the 10-point type size requirement for disclosures.

Consideration will be given to all written comments re-
ceived by Roger L. Hansen, Executive Secretary, Iowa Real
Estate Commission, 1918 S.E. Hulsizer, Ankeny, Iowa
50021, on or before August 6, 1996.

In addition, a public hearing will be held on August 6,
1996, at 9 a.m. in the First Floor Conference Room of the De-
partment of Commerce Building, 1918 S.E. Hulsizer,
Ankeny, Iowa 50021.

These amendments are intended to implement Iowa Code
section 543B.9.

The following amendments are proposed.

ITEM 1. Amend 193E—1.1(543B), definition of “Single
agent,” as follows:

“Single agent” means a licensee who has-entered-into-a

i ip-wi i represents
only one party in a real estate transaction. A single agent in-
cludes a broker and any affiliated broker associates or sales-
persons representing a party exclusively or nonexclusively,
regardless of whether it be all affiliated broker associates or
salespersons, or only identified broker associates or salesper-
sons, or a group of identified broker associates or salesper-
sons. A single agent may be one of the following:

1. “Exelusive seller’s Seller’s agent” which means a li-
censee who is-engaged by and represents the seller in a real
estate transaction;

2. “Exelusive landlord’s Landlord’s agent” which means
a licensee who is-engaged-by-and represents the landlord in a
leasing transaction;

3. “Exclusive buyer’s Buyer’s agent” which means a li-
censee who is-engaged-by-and-represents the buyer in a real
estate transaction; and

4. “Exclusive tepant’s Tenant’s agent” which means a li-

censee who is-engaged-by-and represents the tenant in a leas-
ing transaction.

ITEM 2. Adopt new rule 193E—1.2(543B) as follows:

193E—1.2(543B) Support personnel for licensees; per-
mitted and prohibited activities. Whenever a licensee affil-
iated with a broker engages support personnel to assist the af-
filiated licensee in the activities of the real estate brokerage
business, both the firm or sponsoring broker and the affiliated
licensee are responsible for supervising the acts or activities
of the personal assistant. Unless the support personnel holdsa
real estate license, the support personnel may not perform any
activities, duties, or tasks of a real estate licensee as identified
in Iowa Code sections 543B.3 and 543B.6 and may perform
only ministerial duties that do not require discretion or the ex-
ercise of the licensee’s own judgment. Personal assistants
shall be considered support personnel.

1.2(1) Individuals actively licensed with one firm or bro-
ker may not work as support personnel for a licensee affili-
ated with another firm or broker. Individuals with an inactive
status license may work as support personnel for a licensee,
but may not participate in any activity that requires a real es-
tate license.

1.2(2) Any real estate brokerage firm or broker that allows
an affiliated licensee to employ, or engage under an indepen-
dent contractor agreement, support personnel to assist the af-
filiated licensee in carrying out their brokerage activities
must comply with the following:

a. Implement a written company policy authorizing the
use of support personnel by licensees;
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b. The written company policy shall specify any duties
that the support personnel may perform in behalf of the affili-
at;g l:i;censee and may incorporate the duties listed in subrule
1.23(3);

c. Ensure that the affiliated licensee and the support per-
sonnel receive copies of the duties support personnel may
perform.

1.2(3) Broker supervision and improper use of license and
office. Individual and designated brokers shall be responsi-
ble for supervising the real estate related activities of all sup-
port personnel. A broker shall not be held responsible for in-
adequate supervision if:

a. The unlicensed person violates a provision of Iowa
Code chapter 543B or IAC 193E that is in conflict with the
supervising broker’s specific written policies or instructions;

b. Reasonable procedures have been established to
verify that adequate supervision was being performed;

c. The broker, upon hearing of the violation, attempted
to prevent or mitigate the damage;

d. The broker-did not participate in the violation; and

e. The broker did not attempt to avoid learning of the
violation.

1.2(4) In order to provide reasonable assistance to licen-
sees and their support personnel, but without defining every
permitted activity, the commission has identified certain
tasks that unlicensed support personnel under the direct su-
pervision of a licensee affiliated with a firm or broker can and
cannot perform.

a. Permitted activities include, but are not limited to, the
following:

(1) Answer the telephone, provide information about a
listing to other licensees, and forward calls from the public to
a licensee;

(2) Submit data on listings to a multiple listing service;

(3) Check on the status of loan commitments after a con-
tract has been negotiated;

(4) Assemble documents for closings;

(5) Secure documents that are public information from
the courthouse and other sources available to the public;

(6) Have keys made for company listings;

(7) Write advertisements and promotional materials for
the approval of the licensee and supervising broker;

(8) Place advertisements in magazines, newspapers, and
other media as directed by the supervising broker;

(9) Receive, record, and deposit earnest money, security
deposits, and advance rents;

(10) Type contract forms as directed by the licensee or
the supervision broker;

(11) Monitor personnel files;

(12) Compute commission checks;

(13) Place signs on property; -

(14) Order items of routine repair as directed by a licens-
ee;
(15) Actas courier for such purposes as delivering docu-
ments or picking up keys. The licensee remains responsible
for ensuring delivery of all executed documents required by
Iowa law and commission rules;

(16) Schedule appointments with the seller or the seller’s
agent in order for a licensee to show a listed property;

(17) Arrange dates and times for inspections;

(18) Arrange dates and times for the mortgage applica-
tion, the preclosing walk-through, and the closing;

(19) Schedule an open house;

(20) Perform physical maintenance on a property; or

(21) Accompany a licensee to an open house or a show-
ing and perform the following functions as a host or hostess:
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1. Open the door and greet prospects as they arrive;

2. Hand out or distribute prepared printed material;

3. Have prospects sign a register or guest book to record
names, addresses and telephone numbers;

4. Accompany prospects through the home for security
purposes and not answer any questions pertaining to the ma-
terial aspects of the house or its price and terms.

b. Prohibited activities include, but are not limited to, the
following:

(1) Making cold calls by telephone or in person or other-
wise contacting the public for the purpose of securing pros-
pects for listings, leasing, sale, exchanges, or property man-
agement;

(2) Hosting open houses, kiosks, home show booths, or
fairs independently;

(3) Preparing promotion materials or advertisements
without the review and approval of license and supervising
broker;

(4) Showing property independently;

(5) Answering any questions on title, financing, or clos-
ings (other than time and place);

(6) Answering any questions regarding a listing except
for information on price and amenities expressly provided in
writing by the licensee;

(7) Discussing or explaining a contract, listing, lease,
agreement, or other real estate document with anyone outside
the firm; :

(8) Negotiating or agreeing to any commission, commis-
sion split, management fee, or referral on fee on behalf of a
licensee;

(9) Discussing with the owner of real property the terms
and conditions of the real property offered for sale or lease;

(10) Collecting or holding deposit moneys, rent, other
moneys or anything of value received from the owner of real
property or from a prospective buyer or tenant;

(11) Providing owners of real property or prospective
buyers or tenants with any advice, recommendations or
suggestions as to the sale, purchase, exchange, rental, or leas-
ing of real property that is listed, to be listed, or currently
available for sale or lease; or

(12) Holding one’s self out in any manner, orally or in
writing, as being licensed or affiliated with a particular firm
or real estate broker as a licensee.

ITEM 3. Adopt new rule 193—1.3(543B) as follows:

193E—1.3(543B) Information provided by nonlicensed
support personnel restricted. Nonlicensed support person-
nel may, on behalf of the employer licensee, provide informa-
tion concerning the sale, exchange, purchase, rental, lease, or
advertising of real estate, only to another licensee. Support
personnel shall provide information only to another licensee
~that has been provided to them by the employer licensee ei-
ther verbally or in writing. Support personnel shall provide
the information only to another licensee.

ITEM 4. Rescind and reserve rule 193E—1.9(543B).
[See rule 193E—1.40(543B).]

ITEM 5. Amend subrule 1.27(5) by adding new para-
graph “d” as follows:

d. A consent to examine is not required for a separate
property management account in the name of the owner or
owners and used by either the property owner or property
manager or agent to conduct property management as a part
of a property management agreement.
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ITEM 6. Amend subrule 1.39(6) by adding new question
number “19” to the list as follows:

19. Is the property located in a real estate improvement
district? Yes[ ] No[ ]

If yes, indicate the amount of any special assessment
against the property: $

ITEM 7. Amend rule 193E—1.40(543B) as follows:

193E—1.40(543B) Disclosure of licensee interest, acting
as a principal, and status as a licensee required. A licensee
shall not act in a transaction on the licensee’s own behalf, on
behalf of the licensee’s immediate family, including but not
limited to a spouse, parent, child, grandparent, grandchild,
brother, or sister, oron behalf of the brokerage, or on behalf of
an organization or business entity in which the licensee has an
interest, including an affiliated business arrangement as de-
fined in subrule 1.50(1), unless the licensee has-the provides
written consent disclosure of that interest to all parties to the
transaction. Disclosure required under this rule must be made
at the time of or prior to the licensee’s providing specific as-
sistance to the party or parties to the transaction. Copies of
the disclosure may be provided in person or by mail, as soon
as reasonably practical. If no specific assistance is provided,
disclosure shall be provided prior to the parties’ forming a le-
gally binding contract, either prior to an offer being made by
the buyer or tenant or prior to an acceptance by the seller or
landlord, whichever comes first.

1.40(1) Licensee acting as a principal. A licensee shall not
acquire any interest in any property directly or indirectly nor
shall the licensee sell any interest in which the licensee di-
rectly or indirectly has an interest without first making writ-
ten disclosure of the licensee’s true position clear to the other
party. Satisfactory proof of this fact must be produced by the
licensee upon request of the commission. Whenever a licens-
ee isin doubt as to whether an interest, relationship, associa-
tion, or affiliation requires disclosure under this rule, the saf-
est course of action is to make the written disclosure.

1.40(2) Status as a licensee. Before buying, selling, or
leasing real estate as described above, the licensee shall dis-
close in writing any ownership, or other interest, which the
licensee has or will have and the licensee’s status to all par-
tiesto the transaction. An inactive status license shall not ex-
empt a licensee from providing the required disclosure.

1.40(3) Dual capacity. The licensee shall not act in a dual
capacity of agent and undisclosed principal in any transac-
tion.

ITEM 8. Amend subrule 1.42(6), paragraph “e,” as fol-
lows:

e. A licensee shall not give or pay an undisclosed com-
mission to any other licensee for a transaction, except pay-
ment for referrals to other licensees, including franchise af-
filiates, to provide real estate brokerage services, if there is
no direct or beneficial ownership interest of more than 1 per-
cent in the business entity providing the service.

ITEM 9. Amend subrule 1.45(1), introductory paragraph,
as follows:

1.45(1) A brokerage which has a company policy that per-
mits disclosed dual agency for in-house transactions shall
provide a disclosed dual agency consent agreement to the cli-
ent, or prospective client prior to engaging in any activities of
a dual agent. Such consent agreement shall comply with
Iowa law and commission rules including, but not limited to,
the requirement to inform the prospective clients that they are

not required to consent to dual agency representation as pro-
vided by subrule 1.45(2).
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ITEM 10. Adopt the following new subrule:

1.45(4) Potential dual agency agreement. A brokerage

which has a company policy that permits disclosed dual
agency for in-house transactions that elects to use a potential
dual agency agreement shall provide the agreement to the cli-
ent or prospective client prior to engaging in any activities of
a dual agent. Such consent agreement shall comply with
Iowa law and commission rules.
. a. The potential dual agency agreement should be pro-
vided to the seller or landlord prior to entering into a listing
agreement, or a contract for seller or landlord brokerage ser-
vices.

b. The potential dual agency agreement should be pro-
vided to the buyer or tenant prior to entering into a buyer or
tenant agency agreement, or a contract for buyer or tenant
brokerage services.

c. If the parties to a proposed transaction or contract
have agreed in writing to potential dual agency, a dual agency
consent disclosure shall be presented to the buyer or tenant
prior to signing an offer to purchase or a rental or lease agree-
ment. The buyer or tenant may accept or reject dual agency at
this point in the transaction.

d. If the parties to a proposed transaction or contract
have agreed in writing to potential dual agency, a dual agency
consent disclosure shall be presented to the seller or landlord
prior to signing or accepting an offer to purchase or a rental or
lease agreement. The seller or landlord may accept or reject
dual agency at this point in the transaction.

e. If the parties to a proposed transaction or contract
have agreed in writing to potential dual agency, the required
subsequent dual agency consent disclosure shall be property
specific and comply with Jowa law and commission rules.

ITEM 11. Amend 193E—1.49(543B), introductory para-
graph, as follows:

193E—1.49(543B) Disclosure of agency relationship re-
quired. No person licensed pursuant to Iowa Code chapter
543B shall represent any party or parties to a real estate trans-
action involving a sale, lease, trade, exchange, or option, or
otherwise act as a real estate broker or salesperson unless that
licensee makes an affirmative written disclosure to all parties
to the transaction identifying which party or parties that li-
censee represents and the duties and responsibilities that li-
censee owes to the party or parties. If the brokerage has a
company policy of disclosed dual agency for in-house trans-
actions, the disclosure of agency relationship shall comply
with Iowa law and commission rules including, but not limit-
ed to, the requirement to inform the prospective clients that
they.are not required to consent to dual agency representation
asprovided by subrule 1.45(2). The disclosure shall be dated
and acknowledged by separate signatures of the buyer orsell-
eror tenant and landlord. All disclosures required by statute

or rule must be clear and legible and-typesetin-beld-printno
smaller-thantenpoint-type.

ITEM 12. Amend subrule 1.50(1) by adding new para-
graph “¢” as follows:

c. An affiliated business arrangement shall not include
an arrangement in which a real estate licensee, or an associate
of a real estate licensee, gives or pays an undisclosed com-
mission in a transaction to any other licensee for a referral to
provide real estate brokerage services, including franchise
affiliates, if there is no direct or beneficial ownership interest
of more than 1 percent in the business entity providing the
service. Referral fees or commissions paid by a licensee to
another licensee under these conditions are exempted from
the disclosure requirement.
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ARC 6565A

REVENUE AND FINANCE
DEPARTMENT[701]

Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
as provided in Iowa Code §17A.4(1)%b.”

Notice is also given to the publlc that the Administrative Rules Review
Committee may, on its own motion or on written request by any individual
or group, review this proposed action under §17A.8(6) at a regular or spe-
cial meeting where the public or interested persons may be heard.

Pursuant to the authority of Iowa Code sections 421.14
and 422.68, the lowa Department of Revenue and Finance
hereby gives Notice of Intended Action to amend Chapter 38,
“Administration,” Chapter 39, “Filing Return and Payment
of Tax,” Chapter 40, “Determination of Net Income,” Chap-
ter 41, “Determination of Taxable Income,” Chapter 42,
“Adjustments to Computed Tax,” and Chapter 46, “With-
holding,” Iowa Administrative Code.

1996 Iowa Acts, House File 2229, and Senate Files 2168,
2324,2351, 2449, and 2467, made numerous changes in the
corporate income tax, individual income tax, and withhold-
ing tax laws. Most of the changes are retroactively applica-
ble to January 1, 1996, for tax years beginning on or after that
date; however, one revision is retroactively applicable to Jan-
uary 1, 1992, and another revision is retroactively applicable
on January 1, 1995. In addition, one legislative change will
apply on July 1, 1996, and another change will not be in ef-
fect until January 1, 1997.

The amendments provide that starting with the 1996 cal-
endar year the tax rate brackets and the standard deduction
amounts will be indexed for 100 percent of inflation instead
of 50 percent under the prior law. In addition, the amend-
ments describe the indexing which was applicable to the
1995 tax year. The amendments describe a provision for giv-
ing taxpayers a tax benefit in the current tax year for income
that is repaid in the current year which had been reported ina
prior tax year or years.

The revisions describe military personnel serving in a haz-
ardous duty zone and other military personnel serving in sup-
port of the persons in the hazardous duty zone which are eli-
gible for certain tax benefits which previously had been
authorized only for individuals who served in an area desig-
nated as a combat zone.

The amendments reflect changes in the charactenstxcs of
individual development accounts so that certain transactions
which originally resulted in income being taxed to the benefi-
ciaries of the accounts are no longer taxable.

The amendments provide that the deduction for amounts
incurred for tuition and textbooks of dependents in schools in
Towa is repealed. The credit for tuition and textbook ex-
penses is increased from 5 percent to 10 percent and is still
computed on up to the first $1,000 the taxpayer pald for tu-
ition and textbook expenses. Taxpayers that itemize deduc-
tions and have tuition and textbook expenses are now eligible
for the credit. The provision which prohibited taxpayers with
net incomes of $45,000 or more from claiming the credit has
been repealed.

The amendments describe state income tax withholding
on certain unemployment benefits starting in 1997. The
amendments describe changes in the work force develop-
ment program.
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The proposed amendments will not necessitate additional
expenditures by political subdivisions or agencies and enti-
ties which contract with political subdivisions.

The Department has determined that these proposed
amendments may have an impact on'small business. The De-
partment has considered the factors listed in Iowa Code sec-
tion 17A.31(4). The Department will issue a regulatory flex-
ibility analysis as provided in Iowa Code sections 17A.31 to
17A.33 if a written request is filed by delivery or by mailing
postmarked no later than August 6, 1996, to the Policy Sec-
tion, Compliance Division, lowa Department of Revenue
and Finance, Hoover State Office Building, P. O. Box 10457,
Des Moines, Iowa 50306. The request may be made by the
Administrative Rules Review Committee, the Governor, a
political subdivision, at least 25 persons who qualify as a
small business under Iowa Code sections 17A.31to 17A.33,
or an organization of small businesses representing at least
25 persons which is registered with this agency under Iowa
Code sections 17A.31 to 17A.33.

Any interested person may make written suggestions or
comments on these proposed amendments on or before Au-
gust 16, 1996. Such written comments should be directed to
the Policy Section, Compliance Division, Jowa Department
of Revenue and Finance, Hoover State Office Building, P. O.
Box 10457, Des Moines, Iowa 50306.

Persons who want to orally convey their views should
contact the Policy Section, Compliance Division, Iowa De-
partment of Revenue and Finance, at (515)281-4250 or at the
Department of Revenue and Finance offices on the fourth
floor of the Hoover State Office Building.

Requests for a public hearing must be received by August
9, 1996.

These amendments are intended to implement lowa Code
sections 96.3, 422.3,422.4,422.5,422.7,422.9,422.12, and
422.16A as amended by 1996 Iowa Acts, House File 2229,
and Senate Files 2168, 2324, 2351, 2449, and 2467.

The following amendments are proposed.

ITEM 1. Amend rule 701—38.10(422) by adding the fol-
lowing mew subrules and by amending the implementation
clause as follows:

38.10(16) The cumulative inflation factor for tax years
beginning in the 1995 calendar year was 107 percent, which
is an increase of 1.01 percent from the factor in effect for
1994. There was indexation of the brackets in the tax rate
schedule for 1995 because the unobligated state general fund
balance on June 30, 1994, was at least $60 million. The stan-
dard deduction amounts for 1995 were increased to $1,360
for taxpayers using filing status 1, 3, or 4 and to $3,350 for
taxpayers using filing status 2, 5, or 6. The increases are
approximately 1.1 percent greater than the amounts for 1994,
but the increases are affected by rounding of the increased
amounts to the nearest ten-dollar amount.

38.10(17) The cumulative inflation factor for tax years
beginning in the 1996 calendar year was 108.7 percent.
There was indexation of the brackets in the tax rate schedule
for 1996 because the unobligated state general fund balance
on June 30, 1995, was at least $60 million. Note that the in-
crease in the cumulative inflation factor represents indexing
for 100 percent of inflation computed from the gross domes-
tic product price deflator for the second quarter of the prior
calendar year. The indexation for the prior tax years was for
50 percent of the inflation change in the implicit price defla-
tor for the gross national product computed for the second
quarter of the prior calendar year. The standard deduction
amounts for 1996 will be increased to $1,380 for taxpayers
using filing status 1, 3, or 4 and to $3,400 for taxpayers using
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filing status 2, 5, or 6. The increases are approximately 1.7
percent from the amounts for 1995, but the increases are af-
fected by rounding of the increased amounts to the nearest
ten-dollar amount.

This rule is intended to implement Iowa Code sections
422 4 and 422.21. as amended by 1996 Iowa Acts, Senate
File 2449.

ITEM 2. Amend rule 701—38.12(422) and the imple-
mentation clause for the rule as follows:

701—38.12(422) Indexation of the optional standard de-
duction for inflation. Effective fortax yearsbeginning on or
after January 1, 1990, the optional standard deduction is in-
dexed or increased by the cumulative standard deduction fac-
tor computed by the department of revenue and finance. The
cumulative standard deduction factor is the product of the
annual standard deduction factor for the 1989 calendar year
and all standard deduction factors for subsequent annual cal-
endar years. The annual standard deduction factor is an in-
dex, to be determined by the department of revenue and fi-
nance by October 15 of the calendar year, which reflects the
purchasing power of the dollar as a result of inflation during
the fiscal year ending in that calendar year preceding the cal-
endar year for which the annual standard deduction factor is
to apply. In determining the annual standard deduction factor
for tax years beginning on or after January 1,1990, but prior
to January 1, 1996, the department shall use the annual per-
centage change, but not less than 0 percent, in the implicit
price deflator for the gross national product computed for the
second quarter of the calendar year by the Bureau of Econom-
ic Analysis of the U.S. Department of Commerce and shall
add one-half of that percentage change to 100 percent,
rounded to the nearest one-tenth of 1 percent: For tax years
beginning on or after January 1, 1996, the department shall
use the annual percentage change, but not less than 0 percent,
in the gross domestic product price deflator computed for the
second quarter of the calendar year by the Bureau of Eco-
nomic Analysis of the United States Department of Commerce
and shall add all of that percentage change to 100 percent,
rounded to the nearest one-tenth of 1 percent. The annual
standard deduction factor shall not be less than 100 percent.
This rule is intended to implement Iowa Code section
422.4: as amended by 1996 Iowa Acts, Senate File 2449.

ITEM 3. Amend Chapter 38 by adding the following
new rule:

701—38.18(422) Tax treatment of income repaid in cur-
rent tax year which had been reported on prior Iowa indi-
vidual income tax return. For tax years beginning on or af-
ter January 1, 1992, if a taxpayer repays in the current tax year
anamount of income that had been reported on the taxpayer’s
Iowa individual income tax return for a prior year that had
been filed with the department of revenue and finance and the
taxpayer would have been eligible for a tax benefit under sim-
ilar circumstances under Section 1341 of the Internal Reve-
nue Code, the taxpayer will be eligible for a tax benefit on the
Iowa return for the current tax year. The tax benefit will be
either the reduced tax on the lowa return for the current tax
year due to the deduction of the repaid income or the reduc-
tion in tax on the Iowa return or returns for the prior year(s)
due to the exclusion of the repaid income. The reduction in tax
from the return for the prior year may be claimed as a refund-
able credit on the return for the current tax year.

EXAMPLE A: A taxpayer reported $7,000 in unemploy-
ment benefits on the taxpayer’s 1994 Iowa return that the tax-
payer had received in 1994. In early 1995 the taxpayer was
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notified that $4,000 of the unemployment benefits had to be
repaid. The benefits were repaid by the end of 1995. The tax-
payer claimed a deduction on the 1995 Iowa return for the
amount of unemployment benefits repaid during 1995 which
had been reported on the taxpayer’s 1994 Iowa return as that
action gave the taxpayer a greater reduction in lowa income
tax liability than the taxpayer would have received from a re-
duction in tax on the 1994 return by recomputing the liability
by excluding the repaid income.

EXAMPLE B: A taxpayer had received a $5,000 bonus in
1994 which was reported on the taxpayer’s 1994 Iowa return.
In 1995 the taxpayer’s employer advised the employee that
the bonus was awarded in error and to be repaid. The $5,000
bonus was repaid to the employer by the end of 1995. The
taxpayer claimed a credit of $440 on the 1995 Iowa return for
repayment of the bonus in 1995. This represented the reduc-
tion in tax for 1994 from recomputing the tax liability for that
year without the $5,000 bonus. This provided the taxpayer a
greater tax benefit than the taxpayer would have received
from claiming a deduction on the 1995 Iowa return from re-
payment of the bonus.

This rule is intended to implement Iowa Code section
422.5 as amended by 1996 Iowa Acts, Senate File 2168.

ITEM 4. Amend rule 701—39.12(422) by adding the fol-
lowing new unnumbered paragraph and by amending the
implementation clause as follows:

For tax years beginning on or after January 1, 1995, cer-
tain persons performing peacekeeping duties in a location
designated by Congress as a qualified hazardous duty zone or
other individuals performing military duties overseas in sup-
port of the persons in the hazardous duty area are eligible for
the tax benefits described above. See rule 39.14 for addition-
al information on the hazardous duty area.

This rule is intended to implement Iowa Code section sec-
tions 422.3 and 422.21- as amended by 1996 Iowa Acts, Sen-
ate File 2168.

ITEM 5. Amend Chapter 39 by adding the following
new rule:

701—39.14(422) Tax benefits for persons serving in sup-
port of the Bosnia-Herzegovina hazardous duty area. For
tax years beginning on or after January 1, 1995, a number of
state tax benefits are authorized for individuals serving in a
location designated by the President and Congress as a quali-
fied hazardous duty area or other persons serving in support
of the individuals in the hazardous duty area. Public Law No.
104-117 was enacted by Congress on March 20, 1996, and
designated Bosnia, Herzegovina, Croatia, and Macedonia as
a qualified hazardous duty area so that troops performing
peacekeeping duties in the area would be eligible for tax
benefits for federal income tax purposes on the same basis
they would have been eligible for the same benefits if they had
served in a combat zone under prior law.

For Iowa tax purposes, persons serving peacekeeping du-
ties in the hazardous duty area or other persons serving over-
seas in support of the persons in the hazardous duty area will
be eligible for the same tax benefits that were previously only
available to persons serving military duties in a combat zone.
The tax benefits that are available for persons serving in the
hazardous duty area or persons serving overseas in support of
the persons in the hazardous duty area are described in rule
39.12.

This rule is intended to implement Iowa Code section
422 3 as amended by 1996 Iowa Acts, Senate File 2168.

ITEM 6. Amend rule 701—40.44(422,541A), introducto-
ry paragraph, as follows:
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701—40.44(422,541A) Individual development accounts.
Individual development accounts are authorized for low-in-
come taxpayers for tax years beginning on or after January 1,
1994. Additions andsubtractions to the accounts are de-
scribed in the following subrules:

ITEM 7. Amend subrule 40.44(1) as follows:

40.44(1) Exemption of additions to individual develop-
ment accounts. The following additions to individual devel-
opment accounts are exempt from the state income tax of the
owners of the accounts to the extent the additions were sub-
ject to federal income tax:

a. Theamount of contributions made in the tax year to an
account by persons and entities other than the owner of the
account.

b. Theamount of any savings refund made in the tax year
to an account as authorized for contributions made to the ac-
counts by the owner of the account.

c. Earnings on the account in the tax year or interest

earned on the account. to-the-extent-the-earnings-or-interest
was-pot-withdrawa-

ITEM 8. Rescind and reserve subrule 40.44(2).

ITEM 9. Amend the implementation clause for rule
40.44(422,541A) as follows:

This rule is intended to implement Iowa Code sections
422.7, 541A.2 and 541A.3 as amended by 1993 1996 Iowa
Acts, Senate File 2324 268.

ITEM 10. Amend subrule 41.5(5), introductory para-
graph, as follows:

41.5(5) Deduction for payments of tuition and textbooks
for dependents in grades kindergarten through 12 in Iowa.
For tax years beginning on or after January 1, 1987, but prior
to January 1, 1996, individuals who itemize deductions for
Iowa income tax purposes may claim a deduction of up to
$1,000 per dependent for amounts paid for tuition and text-
books for those dependents attending grades kindergarten
through 12 in lowa. Taxpayers who itemize deductions on
Towa individual income tax returns for tax years beginning
on or after January 1, 1996, and have tuition and textbook
expenses may claim the tax credit described in subrule
42.2(8) if they meet the qualifications for the credit. In order
to qualify a taxpayer for the deduction for tuition and text-
books, the elementary school or secondary school the depen-
dent is attending must meet the standards for accreditation of
public and nonpublic schools in lowa provided in Iowa Code
section 256.11.

ITEM 11. Amend the implementation clause for rule
41.5(422) as follows:

This rule is intended to implement Iowa Code section
422.9 as amended by 1995 1996 Iowa Acts, Senate File 2467

Chapter3.

ITEM 12. Amend subrule 42.2(8) as follows:

42.2(8) Tuition and textbooks credit for dependents in
grades kindergarten through 12 in Iowa. For tax years begin-
ning on or after January 1, 1987, but prior toJanuary 1, 1996,
individuals who elect the optional standard deduction may
claim a tax credit of 5 percent of the qualifying expenditures.
For tax years beginning on or after January 1, 1996, all tax-
payers, including individuals that have net incomes of
845,000 or more, may claim a tuition and textbook credit of
10 percent of qualifying expenditures. For purposes of this
subrule, the qualifying expenditures are the same as would
have been eligible for the deduction allowed under
701—subrule 41.5(5) if the qualifying expenditures had been
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paid in a tax year when the deduction was applicable. All the
qualifications, definitions, and criteria in 701—subrule
41.5(5) are equally applicabile to the credit for amounts paid
for tuition and textbooks for dependents attending grades
kindergarten through 12 in Iowa. In the case of married tax-
payers who are filing separate returns or separately on the
combined return, the spouses can allocate the credit for tu-
ition and textbooks between them in the same ratio as de-
scribed in paragraph “g” of 701—subrule 41.5(5).

ITEM 13. Amend the implementation clause for rule
42.2(422) as follows:

This rule is intended to implement [owa Code Supplement
section 422.10 as amended by 1996 Iowa Acts, Senate File
2467, and Iowa Code sections 422.11A,422.12and 422.12B.

ITEM 14. Amend rule 46.1(422) by adding the following
new subrule and by amending the implementation clause
for the rule:

46.1(3) Voluntary state income tax withholding from un-
employment benefit payments. Effective for unemployment
benefit payments made on or after January 1, 1997, that per-
tain to a new application for benefits made after December
31, 1996, recipients of the benefits may elect to have state in-
come tax withheld from the benefit payments at a rate of 5
percent. An individual’s election to have state income with-
held from unemployment benefits is separate from any elec-
tion to have federal income tax withheld from the benefits.

This rule is intended to implement Iowa Code sections
96.3, 99B.21, 99D.16, 99E.19, 99F.18, and Iowa Code Sup-
plement sections 422.15 and 422.16 as amended by 1996
ITowa Acts, House File 2229.
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ITEM 15. Amend rule 46.6(422) and the implementation
clause as follows:

701—46.6(422) Withholding tax credit to workforce de-
velopment fund. Upon payment in full of a certificate of par-
ticipation or other obligation issued to fund a job training pro-
gramunder lowa Code chapter 260E which occurs on or after
July 1,1995, 5 s the community college
which prov1ded the training is to notlfy the department of eco-
nomic development of the amount paid by the employer or
business to the community college during the previous 12
months. The department of economic development is to
notify the department of revenue and finance of this amount.
The department is to credit 25 percent of this amount to the
workforce development fund in each quarter for the next ten
years from the withholding tax paid by the employer or busi-
ness. If the withholding tax paid by the employer or business
for a quarter is not sufficient to cover the sum to be credited to
the workforce development fund, the sum to be credited is to
be reduced accordingly. The aggregate amount from all em-
ployers to be transferred to the workforce development fund
ina year is not to exceed $10 $2 million. For purposes of this
rule, “year” means the period from July 1, 1995, through June
30, 1996, er the period from July 1, 1996, through June 30,
1997, and subsequent fiscal year periods.

This rule is intended to implement Iowa Code Supplement
section 422.16A as amended by 1996 Iowa Acts, Senate File
2351. .
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Adopted and Filed Emergency

Pursuant to the authority of Iowa Code section 175.6, the
Iowa Agricultural Development Authority (IADA) hereby
rescinds Chapter 4, “IADA Loan Participation Program,”
lowa Administrative Code, and adopts a new chapter with
the same title.

The programs provided in Chapter 4 need to incorporate
changes to align with federal guidelines which were recently
provided to the Authority.

The new Chapter 4 is intended to assist qualified low-in-
come farmers in the purchase of agricultural property by en-
abling ienders to request a “last-in/last-out” loan participa-
tion so the farmer can more readily secure a loan from a
participating lender.

In compliance with Iowa Code section 17A.4(2), the Au-
thority finds that notice and public participation are impracti-
cable because of the immediate need for rule change to im-
plement federal guidelines.

The Authority also finds, pursuant to Iowa Code section
17A.5(2)“b”(2), that the normal effective date of the rules
should be waived and this new chapter should be made effec-
tive upon filing with the Administrative Rules Coordinator,
as it confers a benefit upon Iowa’s low-income farmers.

The Iowa Agricultural Development Authority adopted
this chapter on June 19, 1996. These rules are also published
herein under Notice of Intended Action as ARC 6552A to al-
low public comment. This emergency filing permits the Au-
thority to implement the new provisions of the law pending
ordinary rule making. .

These rules are intended to implement Iowa Code section
175.13A. -

These rules became effective June 20, 1996.

The following rules are adopted.

Rescind 25—Chapter 4 and adopt new 25—Chapter 4
as follows:
CHAPTER 4

IADA LOAN PARTICIPATION PROGRAM

25—4.1(175) Program summary. The Iowaagricultural de-
velopment authority (LADA) loan participation program for
qualified farmers (hereafter referred to as “program™) is in-
tended to assist lenders and qualified farmers (hereafter re-
ferred to as “borrower(s)”) by participating in a loan for the
purchase of agricultural property. This chapter will be known
as the IADA loan participation program.

4.1(1) Supplement borrower’s down payment. The partic-
ipation can be used to supplement the borrower’s down pay-
ment so that the borrower can more readily secure a loan (the
“participated loan™) from a participating lender (the “lend-
er’).

4.1(2) IADA’s last-in/last-out collateral position. The
program enables lenders to request a “last-in/last-out” loan
participation (the “participation”) from the Iowa agricultural
development authority (the “authority”). The lender, on be-
half of the borrower, shall apply for the participation on ap-
plication forms provided by the authority. The authority
board and staff will review the application and make a deter-
mination regarding approval of a participation.

4.1(3) Lender’s certification. The lender and the borrow-
er shall certify that:
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a. The information included in the application and any
other documents submitted to the authority for consideration
is true and correct to the best of their knowledge.

b. Borrower is a low-income farmer who cannot obtain
financing to purchase agricultural property without the assis-
tance of a loan participation with the Iowa agricultural devel-
opment authority. ‘

c. No other state or private credit is available or can be
obtained in a timely manner.

4.1(4) Participation loan in conjunction with beginning
farmer loan. The loan participation program may be used in
conjunction with the authority’s beginning farmer loan pro-
gram, providing the borrower meets the criteria for both pro-
grams respectively. In these instances, the lender will have
the borrower sign one promissory note to cover the loan
funds to purchase the “aggie bond” as well as the down pay-
ment loan funds to be participated with the authority.

25—4.2(175) Definitions. Asused in this chapter, unless the
context otherwise requires:

“Agricultural improvements” means any improvements,
buildings, structures, or fixtures suitable for use in farming
which are located on agricultural land. Agricultural improve-
ments are defined in Iowa Code chapter 175 to include a
single-family dwelling located on agricultural land, which is
or will be occupied by the borrower, and structures attached
to or incidental to the use of the dwelling.

“Agricultural land” means land suitable for use in farming
and which is or will be operated as a farm.

“Agricultural property” means agricultural land, agricul-
tural improvements, or depreciable agricultural property.

“Application” means a completed instrument on a form
approved by the authority. Each application must include the
following: borrower’s name, address, financial data, descrip-
tion of anticipated use of loan proceeds, amount of loan,
down payment amount (if any), statement of borrower’s net

~worth determined in accordance with authority rules, a sum-

mary of proposed loan terms, and certifications of the bor-
rower.

“Authority” means the agricultural development authority
established in Iowa Code section 175.3.

“Corporation” or “domestic corporation” means a corpo-
ration for profit, which is incorporated under Iowa Code
chapter 490 and not a foreign corporation. To comply under
this program, such corporation shall have no more than two
corporate shareholders. Shareholder means the person in
whose name the shares are registered in the records of the
corporation.

“Depreciable agricultural property” means personal prop-
erty suitable for use in farming for which an income tax de-
duction for depreciation is allowable in computing federal in-
come tax under the Internal Revenue Code of 1986.

“Farm” means a farming enterprise which is recognized in
the community as a farm rather than a rural residence.

“Farming” means the cultivation of land for the produc-
tion of agricultural crops, the raising of poultry, the produc-
tion of eggs, the production of milk, the production of fruit or
other horticultural crops, grazing, the production of live-
stock, aquaculture, hydroponics, the production of forest
products, or other activities designated by the authority’s
rules.

“Lender” means any regulated bank, trust company, bank
holding company, mortgage company, national banking as-
sociation, savings and loan association, life insurance com-
pany, state or federal governmental agency or instrumentali-
ty, or other financial institution or entity authorized to make
mortgage loans or secured loans in this state.
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“Limited liability company” means a limited liability
company as defined in Iowa Code section 490A.102.

“Low-income farmer” means a farmer who cannot obtain
financing to purchase agricultural property without the assis-
tance of a loan participation with the Iowa agricultural devel-
opment authority.

“Net worth” means total assets minus total liabilities as
determined in accordance with generally accepted account-
ing principles with appropriate exceptions and exemptions
reasonably related to an equitable determination of the net
worth of the individual, partnership, limited liability compa-
ny or corporation. Assets shall be valued at fair market value.

“Participated loan” means the aggregate amount of a loan
that is participated in total by the lender and the Iowa agricul-
tural development authority.

“Participation” means the “last-in/last-out” loan participa-
tion requested by the lender from the Iowa agricultural devel-
opment authority.

“Partnership” means a partnership formed by two or more
persons under the laws of the state of Iowa.

“Projected gross income” is the total of all nonfarm in-
come plus gross farm revenues which include revenue from
cash sales, inventory and receivable charges; crops, livestock
products, government program payments, and other farm in-
come received by the borrower during the next calendar year.

“Term debt coverage ratio” is the total of net farm income
from operations plus total nonfarm income plus depreciation/
amortization expense plus interest on term debt plus interest
on capital leases minus total income tax expense minus with-
drawals for family living multiplied by 100 and divided by
the sum of annual scheduled principal and interest payments
on term debt and the annual scheduled principal and interest
payments on capital leases. The ratio provides a measure of
the ability of the borrower to cover all term debt and capital
lease payments. The greater the ratio over 100 percent, the
greater the margin to cover the payments.

“Total assets™ shall include but not be limited to the fol-
lowing: cash; crops or feed on hand; livestock held for sale;
breeding stock; marketable bonds and securities; securities
(not readily marketable); accounts receivable; notes receiv-
able; cash invested in growing crops; net cash value of life
insurance; machinery, equipment, cars and trucks; farm and
other real estate including life estates and personal residence;
value of beneficial interest in a trust; government payments
or grants; any other assets.

“Total liabilities” shall include but not be limited to the
following: accounts payable; notes or other indebtedness
owed to any source; taxes; rent; amount owed on real estate
contract or real estate mortgages; judgments; accrued interest
payable; any other liabilities.

1. Total assets shall not include items used for personal,
family or household purposes by the applicant; but in no
event shall any property be excluded, to the extent a deduc-
tion for depreciation is allowable for federal income tax pur-
poses. All assets shall be valued at fair market value by the
participating lender. The value shall be what a willing buyer
would pay a willing seller in the locality. A deduction of 10
percent may be made from fair market value of farm and oth-
er real estate.

2. Liabilities shall be determined on the basis of general-
ly accepted accounting principles.

25—4.3(175) Basic qualification criteria.

4.3(1) Borrower. A borrower may be an individual, part-
nership, corporation or limited liability company that is a
low-income farmer.
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4.3(2) Age limits. A borrower must be at least 18 years of
age unless the borrower is married. There is no upper age
limit.

4.3(3) Residence. Borrower must be an lowa resident at
the time of loan closing and throughout the duration of the
participation. Project must be located in Iowa.

4.3(4) Training and experience. The borrower, whether an
individual, partnership, corporation or limited liability com-
pany, must have documented, to the satisfaction of the au-
thority, sufficient education, training, and experience in the
type of farming operation for which the participated loan is
requested.

4.3(5) Loan purpose. Loans must be for new purchases of
agricultural property; funds may not be used for refinancing,
except for those instances when down payment funds are
made for a new purchase no more than 60 days prior to the
authority approving of the participation.

43(6) Amount of participated loan. The aggregate
amount of the participated loan can be no more than two
times the net worth of the borrower.

4.3(7) Net worth.

a. For an individual, an aggregate net worth of the indi-
vidual and the individual’s spouse and minor children (ifany)
shall be less than $200,000.

b. For a partnership, an aggregate net worth of all part-
ners, including each partner’s net capital in the partnership,
together with each partner’s spouse and minor children, shall
be less than $400,000. However, the aggregate net worth of-
each partner, including the partner’s net capital in the part-
nership together with that of the partner’s spouse and minor
children, shall not exceed $200,000.

c. Foracorporation, an aggregate net worth of all corpo-
rate shareholders, including each shareholder’s net capital in
the corporation plus the net capital of the corporation, all of
which shall not exceed $400,000. The aggregate net worth of
each shareholder, including the shareholder’s net capital in
the corporation together with that of the shareholder’s spouse
and minor children (if any), shall not exceed $200,000.

d. For a limited liability company, an aggregate net
worth of all members, including each member’s ownership
interest in the limited liability company, together with each
member’s spouse and minor children, shall be less than
$400,000. However, the aggregate net worth of each mem-
ber, including the member’s ownership interest in the limited
liability company together with that of member’s spouse and
minor children, shall not exceed $200,000.

4.3(8) Maximum debt level. Borrower’s debts at the time
of application:

a. For an individual, and the individual’s spouse and mi-
nor children (if any) shall be less than $400,000.

b. For a partnership, including each partner, together
with each partner’s spouse and minor children, shall be less
than $800,000. However, the aggregate debt of each partner,
together with that of the partner’s spouse and minor children,
shall not exceed $400,000.

c. For a corporation, its aggregate debt shall not exceed
$800,000. The aggregate debt of each shareholder, together
with that of the shareholder’s spouse and minor children (if
any), shall not exceed $400,000.

d. For a limited liability company, the aggregate debt of
all members, including each member, together with each
member’s spouse and minor children, shall be less than
$800,000. However, the aggregate debt of each member, to-
gether with that of each member’s spouse and minor chil-
dren, shall not exceed $400,000.
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4.3(9) Farm debt-to-asset ratio. Borrower must have a
farm debt-to-asset ratio of no more than 80 percent upon
completion of loan closing. If the farm debt-to-asset ratio is
greater than 60 percent, borrower’s projected term debt cov-
erage ratio must be 120 percent or greater.

4.3(10) Ratio of current assets to current liabilities. Bor-
rower must have a ratio of current assets to current liabilities
better than 1.1 to 1 at the time of application.

4.3(11) Off-farm income. Borrower may have off-farm
income, but 50 percent or more of the projected gross in-
come must come from farm income.

4.3(12) Collateral appraisals. All real estate and deprecia-
ble property intended for use as collateral on a participated
loan must be evaluated/appraised by a qualified third-party
appraiser. All real estate appraisals must meet the federal reg-
ulatory requirements of the lender’s examiners and the uni-
form standards of professional appraisal practice of the ap-
praisal foundation.

4.3(13) Loan-to-value ratio.

a. The authority may approve any participation where
the borrower does not borrow more than 100 percent of the
appraised value or purchase price of the property offered as
security for the participated loan.

b. Participation loans for real estate cannot exceed 90
percent of the appraised value of the real estate collateral un-
less the participation loan is evenly amortized and paid in full
in seven years.

25—4.4(175) Eligible projects and activities.

4.4(1) Use of project. Loans must be for new purchases;
funds may not be used for refinancing. Assets purchased
with loan funds must be used for agricultural purposes.

a. Ifthe borrower is an individual, the agricultural prop-
erty purchased with funds from a participated loan shall be
used for farming only by the individual, the individual’s
spouse, or the individual’s minor children.

b. If the borrower is a partnership, the agricultural prop-
erty purchased with funds from a participated loan shall be
used for farming only by the partners, each partner’s spouse
or each partner’s minor children.

c. If the borrower is a corporation, the agricultural prop-
erty purchased with funds from a participated loan shall be
used for farming only by the corporate shareholders, each
shareholder’s spouse or each shareholder’s minor children.

d. Iftheborrower is a limited liability company, the agri-
cultural property purchased with funds from a participated
loan shall be used for farming by the members, each mem-
ber’s spouse or each member’s minor children.

4.4(2) Agricultural land. The participated loan can be
used for the purchase of agricultural land, which may include
small acreages on which sufficient agricultural improve-
ments are located to conduct a livestock operation. If a house
is located on land for which a participation is requested, an
appraisal of the house will be made. If the appraised value of
the house exceeds S0 percent of the appraised value of the
property or total collateral, then the property will not be eligi-
ble for a loan.

4.4(3) Agricultural improvements. The participated loan
can be used for the construction or purchase of improvements
located on agricultural land (which is suitable for use in farm-
ing). Examples of such improvements include, but are not
limited to, the following: confinement systems for swine,
cattle, or poultry; barns or other outbuildings; grain storage
facilities and silos. There are restrictions regarding partici-
pated loans for a personal residence on a farm.

4.4(4) Livestock used for breeding purposes. The partici-
pated loan can be used for the purchase of livestock for which
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an income tax deduction for depreciation is allowed in com-
puting state and federal income taxes.

a. Eligible livestock include, but are not limited to, the
following: swine, sheep, beef, and dairy cattle used for
breeding purposes.

b. Ineligible animals include, but are not limited to, the
following: feeder cattle, feeder pigs, feeder lambs, chickens,
or turkeys as they do not qualify as depreciable property and,
as aresult, are not eligible under the program. Other animals
that would be ineligible under the program would include
horses and those classed as “exotic” such as llamas, fallow
deer, ostriches and emus.

c. There are certain provisions included in the loan
agreement regarding payments due to the death or sale of
livestock included in the loan.

4.4(5) Machinery and equipment. The participated loan
can be used for the purchase of agricultural machinery and
equipment for which an income tax deduction for depreci-
ation is allowed in computing state and federal income taxes.
This machinery and equipment must be used in the borrow-
er’s farming operation.

4.4(6) Recent purchases. Purchases which can be ap-
proved by the authority within 60 days of the purchase date
are permitted.

4.4(7) Interim financing by lender. Interim financing by
the lender may be done provided the authority has received a
written request by the lender explaining the details and justi-
fication for interim financing and the expected time frame for
participation closing date. Examples: construction projects,
buying breeding livestock or machinery.

25—4.5(175) Ineligible projects and activities. The fol-
lowing program activities are ineligible:

4.5(1) Refinancing of existing debt. Refinancing of exist-
ing debt or new purchases which have been incurred by the
borrower more than 60 days prior to approval of the partici-
pation by the authority.

4.5(2) Financing personal expenses. Financing personal
or living expenses and working capital to purchase such
items as feed, seed, fertilizer, fuel, and feeder livestock.

4.5(3) Down payment funds for contract sale. Down pay-
ment to a contract sale, or in connection with a loan from a
nonregulated lender.

25—4.6(175) Program maximums.

4.6(1) Purchase price impact. Maximum participation
amount is the lesser of:

a. Thirty percent of the purchase price; or

b. Fifty thousand dollars.

4.6(2) Net worth factor. The aggregate amount of the par-
ticipated loan can be no more than two times the net worth of
the borrower.

4.6(3) Real estate collateral issues. A participated loan
for real estate:

a. Cannotexceed 90 percent of the appraised value of the
real estate collateral, unless additional collateral is provided
so that the total value of the collateral pledged has an ap-
praised value of at least 125 percent of the amount of the par-
ticipated loan.

b. Ifadditional collateral does not have an appraised val-
ue of at least 125 percent, the participation will be evenly
amortized and paid in full in seven years.

c. Any guarantee of repayment or pledge of additional
collateral required by the lender to secure the participated
loan shall secure the entire participated loan including the
participation (by the authority).
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4.6(4) Loan terms. The authority has established the fol- 4.7(4) Background letter. A “background letter” regard-
lowing with respect to participation terms: ing the borrower must be submitted with the application.

a. The maximum amortization period for the participa- This letter should explain the borrower’s background with
tion is seven years for depreciable agricultural property. respect to education and experience in the type of farming
When a participated loan is made for livestock, the length of operation for which a participation is sought. The letter
the participation is restricted to the expected useful life of the should also outline the borrower’s access to machinery, if the
animal being purchased. The following expected useful life participated loan is for land; or the borrower’s access to land,
schedules have been approved for livestock: cattle (including if the participated loan is for agricultural improvements or
beef and dairy), equal 7 years; swine equal 3 years; and sheep depreciable agriculturgl property. The !etter sh_ould also state
equal 7 years. where the borrower will obtain operating capital.

b. IADA participation loan payments on participated 4.7(5) Application period. There is no formal or defined
real estate loans will be equally amortized for either 7 or 20 application period because the program is ongoing. A com-
years over the term of the participation, depending upon the pleted application received by the 10th of the month will be
amount of down payment provided by the applicant. reviewed and considered by the authority at that month’s

(1) No down payment, 7-year amortization, 7-year term, board meeting.
no balloon payment, and will be paid in full by the end of the 4.7(6) Credit evaluation. The lender will submit a credit
seventh year. evaluation of the project for which a participation is sought.

(2) Ten percent down payment, 20-year amortization, The lender will evaluate the borrower’s net worth and ability
10-year term with balloon payment, paying the balance of the to pay principal and interest and certify the sufficiency of se-
participation in full by the end of the tenth year. curity for the participated loan. The authority will review the

c. The interest rate on the participated loan may be a application and make its own credit evaluation prior to is-
fixed rate, a variable rate, or a combination thereof. If the suance of a participation. Such evaluation will center on
rate of interest adjusts during the life of the participated loan, whether:
the interest rate on the participated loan cannot exceed the a. The borrower adequately demonstrates the ability to
initial interest rate by more than 500 basis points. service the debt requirements of the participated loan based

4.6(5) Loans outstanding. Loans under the program may on cash flow, net worth, down payment, and collateral
be issued more than once, providing the outstanding partici- pledged for the participated loan.
pation totals do not exceed $50,000 to any single borrower. b. The borrower provides sufficient collateral to ade-

quately secure the participated loan and keep the participated
loan collateralized throughout its term.

c. The lender certifies that all of the borrower’s debts
will be current at the time the participated loan is closed.

d. The applicant is a “low-income” farmer who cannot
obtain financing to purchase agricultural property without
the assistance of a loan participation with the Iowa agricul-
tural development authority.

¢. The lender certifies that no other private or state credit
is available or can be obtained in a timely manner.

4.7(7) Processing loan applications. Applications for the
program will be taken and processed by the authority on a
first-come, first-served basis. The authority reserves the right
to change the program or terminate the approval of participa-
tions under the program at any time. Grounds for termina-
tion/suspension of the program would include, but not be
limited to, reaching the maximum allowable limit for total
outstanding participations as established by the authority or
changing the program by order of the Iowa general assembly
or by rules promulgated by the authority.

4.7(8) Security for participated loans and use of security
documents. The lender shall take any security, cosignatures,
guarantees, sureties, for example, that are deemed necessary
for any participated loan.

a. The authority would advise that any security docu-
ments or guarantees required to be used in connection with a
participated loan clearly state they are given as security for
the indebtedness evidenced by the promissory note and to
further secure the agreements, covenants, and obligations of
the borrower for the loan involved.

b. The security documents and any guarantees should
run directly between the borrower and the lender.

c. Any guarantee of repayment or pledge of additional
collateral required by the lender to secure the participated
loan shall secure the entire participated loan including the
participation (by the authority).

4.7(9) Loan terms. The lender and borrower must agree
on terms of the participated loan including interest rate,
length of loan, prepayment options, service fees, and repay-

25—4.7(175) Loan application procedures. If an applica-
tion is received in the IADA office by the 10th of the month it
will be reviewed at the next board meeting. Lender and bor-
rower are to submit a completed application and $100 ap-
plication fee along with the items covered below.

4.7(1) Application forms. Application forms for a partici-
pation are available from the authority. The application
should be completed by the borrower and the lender and sub-
mitted to the authority. Borrowers are encouraged to contact
the authority if they have questions in completing the ap-
plication.

4.7(2) Financial statement. Lenders may use their own
form of financial statement and other forms deemed neces-
sary and appropriate to document the eligibility of the bor-
rower and the borrower’s ability to make principal and inter-
est payments. A copy of the borrower’s most current
financial statement (taken within one month preceding ap-
plication submission) and the prior two years’ financial state-
ments, and a projected after-closing financial statement must
be submitted with the application. If a participation is sought
with respect to a partnership, a limited liability company or
corporation, separate applications and financial statements
must be submitted by each partner, member or shareholder.

NOTE: If the borrower or the borrower’s spouse is in-
volved in a business, partnership, limited liability company,
or corporation, for example, either related or unrelated to the
borrower’s farming operation, a financial statement from this
entity must also be submitted with the application.

4.7(3) Income statement. A copy of the borrower’s most
recent income statement, prior three years’ income state-
ments, and a projected income statement must be submitted
with the application. If historical income statements are not
available, then copies of income tax returns may be sub-
mitted. If a participation is sought with respect to a partner-
ship, limited liability company or corporation, separate ap-
plications and financial statements must be submitted by
each partner, member or shareholder.
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ment schedule. See loan terms in rule 25—4.6(175). Pro-
ram maximums.

4.7(10) Fees. The lender or borrower must submit to the
authority a nonrefundable application fee in the amount of
$100 when the application is submitted. A participation clos-
ing fee equal to 1 percent of the IADA participation will be
deducted from the participation proceeds by the IADA. A
minimum participation closing fee of $200 will be charged.

4.7(11) Participation approval. The authority board and
staff will review the application and make a determination re-
garding approval of a participation.

25—4.8(175) Loan closing procedures.

4.8(1) LIADA conditional commitment. If the application
is approved, a conditional commitment to participate will be
sent to the lender.

4.8(2) Before loan closing.

a. Lender will submit to JADA:

(1) Signed conditional commitment to participate.

(2) Preliminary title opinion on real estate collateral, if
applicable.

(3) Appraiser’s certification (completed by third-party
appraiser).

(4) At least three days prior to closing, in the IADA of-
fice: '

o Copy of the UCC search on the borrower.

o Credit Bureau report on the borrower.

o Copy of blank promissory note form to be used.

b. IADA will submit to lender:

(1) If participation is for a project that is NOT also funded
through the IADA beginning farmer loan program (BFLP),
IADA will forward loan participation certificate and agree-
ment.

(2) If participation is for a project that IS also funded
through the IADA beginning farmer loan program (BFLP),
the IADA will forward the loan participation certificate and
agreement along with the closing documents for the BFLP
bond. :

NOTE: A Loan Participation coupled with a loan with the
Beginning Farmer Loan Program will need to close the
same day.

4.8(3) On loan closing day:

a. Lender closes loan for the approved agricultural pur-
chase and forwards the following to the IADA:

(1) Original signed loan participation certificate and
agreement.

(2) Copy of signed promissory note.

(3) Copy of signed mortgage, if applicable.

(4) Copy of signed security agreement. .

(5) Copy of bill of sale, purchase agreement, or sales re-
ceipt of purchase(s).

(6) Copy of recorded UCC filing.

b. Upon receipt of the above items, the IADA will dis-
burse their participation funds, less 1 percent loan participa-
tion fee.

4.8(4) Final title opinion. For real estate loans, the partici-
pating bank will be expected to forward a copy of the final
title opinion within 90 days after closing.

4.8(5) Recording documents and fees. Any recording or
filing fees or transfer taxes associated with the participated
loan will be paid by the borrower or lender and not the au-
thority. Also, the authority will have no responsibility with
respect to the preparation, execution, or filing of any declara-
tion of value or groundwater hazard statements.
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25—4.9(175) Loan administration procedures.

4.9(1) Lender’s responsibilities. The lender is responsi-
ble for servicing the participated loan following accepted
standards of loan servicing and transferring participation
payments to the authority.

a. The lender shall:

(1) On an annual basis, provide the authority with copies
of a current financial statement or a current tax return, or
both.

(2) Provide copies of insurance to the authority with the
lender named as loss payee. Lender will apply payments to
the participated loan on a pro-rata basis.

b. The lender shall not, without prior consent of the au-
thority:

(1) Make or consent to any substantial alterations in the
terms of any participated loan instrument;

(2) Make or consent to releases of security or collateral
unless replaced with collateral of equal value on the partici-
pated loan;

(3) Lender will not use the collateral purchased with
funds from the participated loan as security for any other loan
without prior written consent of the authority;

(4) Accelerate the maturity of the participated loan;

(5) Sue upon any participated loan instrument;

(6) Waive any claim against any borrower, consignor,
guarantor, obligor, or standby creditor arising out of any in-
struments.

4.9(2) Payment due dates. Payment due dates for the par-
ticipation will be the same as for the lender’s share of the
loan.

4.9(3) Prepayment penalty. There is no penalty for early
repayment of principal or interest.

4.9(4) Repayment proceeds and collateral. Without limi-
tation, the repayment of proceeds and collateral shall include
rights of setoff and counterclaim, which the lender or the au-
thority jointly or severally may at any time recover on any
participated loan.

4.9(5) Subsequent loans. Any loan or advance made by a
lender to a borrower subsequent to obtaining a participation
under the program and secured by collateral or security
pledged for the participated loan will be subordinate to the
participated loan.

4.9(6) Events of loan default.

a. Default will occur when loan payment is 30 days past
due. Notice to cure will be sent to borrower with a copy sent
to the authority; and the lender will take appropriate steps to
cure the default through mediation, liquidation, or foreclo-
sure if needed.

b. Aftera participated loan is in default for a period of 30
days, the lender shall file monthly reports regarding the sta-
tus of the participated loan to the authority.

c. The authority may, anytime a participated loan is in

default, purchase the unpaid portion of the participated loan
from the lender including the note, security agreements,
additional guarantees, and other documents. The authority
would become the servicer of the participated loan in such
case.
4.9(7) Applying principal and interest payments. Lend-
ers shall receive all payments of principal and interest. All
payments made prior to liquidation or foreclosure shall be
made on a pro-rata basis. All accrued interest must be paid to
zero at least annually on the anniversary date of the note.

4.9(8) Application of proceeds of loan liquidation. Ap-
plication of proceeds of loan liquidation will be determined
after a written liquidation plan is approved by the authority or
the authority’s loan committee. All amounts recovered upon
liquidation or foreclosure will be applied first to the unpaid
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balance of the lender’s portion and then to the unpaid portion
of the participation’s portion. All funds received from liqui-
dation or foreclosure procedures shall be applied in the fol-
lowing order of priority:

First Priority: To the payment of the outstanding principal
of and accrued interest on the lender’s portion of the partici-
pated loan;

Second Priority: To the payment of the outstanding prin-
cipal of and accrued interest on the authority’s participation;

Third Priority: To the payment on a pro-rata basis of all
reasonable and necessary expenses incurred by the lender or
the authority in connection with such liquidation or foreclo-
sure procedures.

25—4.10(175) Source of participation funds. Funding for
the program is derived from the Iowa Rural Rehabilitation
Corporation Assets (IRRC). The IRRC assets were obtained
from the Rural Rehabilitation Corporation Trust Liquidation
Act, 40 U.S.C. 440 et seq., and prior thereto from the Federal
Emergency Relief Act of 1933, 48 Stat. 55, the Act of Febru-
ary 15, 1934, 48 Stat. 351, and the Act of June 19, 1934, 48
Stat. 1055. The administration of the fund was transferred to
the authority in 1980 when the authority was created.

25—4.11(175) Right to audit.
4.11(1) The authority shall have, at any time, the right to

audit records of the lender and the borrower relating to any .

participated loan made under the program.

4.11(2) Loans made pursuant to the provisions of this pro-
gram may be subject to review by the Iowa division of bank-
ing for the purpose of determining that the underwriting re-
quirements of the program have been complied with by the
lender.

These rules are intended to implement Iowa Code section
175.13A.

[Filed Emergency 6/20/96, effective 6/20/96]
[Published 7/17/96]

EDITOR’S NOTE: For replacement pages for IAC, see IAC
Supplement 7/17/96.

ARC 6568A

ECONOMIC DEVELOPMENT, IOWA
DEPARTMENT OF|[261]

Adopted and Filed Emergency

Pursuant to the authority of Iowa Code sections 15.104
and 15.106, the Iowa Department of Economic Development
(IDED) hereby rescinds 261—Chapter 4 and and transfers
261—Chapters 10, 14, 18 and 19 of the Iowa Administrative
Code to the new Workforce Development Department
(WDD) created by 1996 lowa Acts, Senate File 2409, and the
Director of the WDD accepts the transfer of the program
rules on behalf of the newly created agency. The IDED
Board adopted the transfer of these chapters on June 20,
1996.

Pursuant to 1996 Iowa Acts, Senate File 2409, several pro-
grams administered by IDED are transferred on July 1, 1996,
to the WDD. The rules for the following programs are af-

IAB 7/17/96

fected by the new legislation: 261—Chapter 10, “Labor-
Management Cooperation Program,” 261—Chapter 14,
“Youth Affairs,” 261—Chapter 18, “Work Force Investment
Program,” and 261—Chapter 19, “Iowa Job Training Part-
nership Program.” To ensure an orderly transition of pro-
grams and services, IDED and WDD are providing for the
transfer of program rules to the new department, effective
July 1, 1996.

In compliance with Iowa Code section 17A.4(2), the De-
partment finds that public notice and participation are im-
practicable and contrary to the public interest because 1996
Iowa Acts, Senate File 2409 transfers the identified IDED
programs to WDD.

The Department finds, pursuant to Iowa Code section
17A.5(2)“b”(2), that the normal effective date of the rules, 35
days after publication, should be waived and the rules be
made effective on July 1, 1996. These rules confer a benefit
on the public by transferring program rules to the agency stat-
utorily responsible for administration of the programs. The
transfer of rules will allow the public to locate the correct
agency to contact for program services.

The agencies are taking the following steps to notify po-
tentially affected parties of the effective date of the rules:
publishing the final rules in the Iowa Administrative Bulle-
tin, providing free copies on request, and having copies avail-
able wherever requests for information about the program are
likely to be made.

These rules are intended to implement 1996 Iowa Acts,
Senate File 2409.

These rules became effective on July 1, 1996.

The following amendments are adopted.

ITEM 1. Amend the following rules by striking the exist-
ing addresses and inserting “Workforce Development De-
partment, 100 Des Moines Street, Des Moines, Iowa
50319 :

10.5(2)
19.83(2)%“c”

14.1(3)
19.10(1)

14.3(2)
19.13(1)

14.4(2) 14.72) 19.7(5)
19.23(2)“a”(2) 19.86(4)“e”

Part IT Divi

ITEM 3. Rescind 261—Chapter 4, “Division Responsi-
bilities,” and reserve the chapter for future use.

ITEM 4. Amend 261—10.3(76GA,ch204) as follows:

ITEM 2. Rescind the following caption in 261—Part II:
Division-of Work-Force-Development

opment: “WDD” means the workforce development depart-
ment.

ITEM 5. Amend 261—Chapter 10 by striking “IDED”
and inserting“WDD”.

ITEM 6. Amend 14.4(3)“d” as follows:
d. The description of the proposed job slots will demon-
strate the applicant’s understanding of the program goals.
After the applications are screened for the four mandatory
items, three persons designated by the director of the lowa
i workforce develop-
ment department shall independently score each application
using a 100-point system. The three scores will then be aver-
aged and the applications ranked from highest to lowest aver-
age score of each county or an area served. Contracts for each
county, counties or planning areas will be awarded to the ap-
plicant agencies scoring the highest point average. A maxi-
mum of 25 points will be given for budget factors (includes
accuracy of budget calculations, budget detail provided, al-
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lowability of costs, firm commitments of local match, etc.);
50 points for program design factors (includes variety and
quality of work projects, quality of support services program,
comprehensiveness of program, completeness of responses,
etc.); and 25 points for training and education; degree to
which enrollees are provided with work skills, job retention
skills, job search techniques, and work ethics.

ITEM 7. Amend 14.4(8) as follows:

14.4(8) Audit. Within 90 days from the contract’s termina-
tion date, unless an extension of time is approved by the state
youth coordmator every organization awarded a contract
shall submit to the
ment workforce development department two copies of an
audit report performed by a certified public accountant or a
public accountant, as defined by Iowa Code chapter 116. The
audit report shall, at a minimum, include:

ITEM 8. Amend 14.5(6)“3” as follows:
a. Persons participating in the Iowa corps will provide
monthly progress reports as required by the lowadepartment
workforce development depart-
ment and verified by the adult supervisor. A final report will
be required by both the Iowa corps participant and the adult
supervisor within 30 days of the completion of the volunteer
project.

ITEM 9. Amend subrule 14.6(5), first unnumbered para-
graph, as follows:
A review committee, composed of one person each ap-
pointed by the director of the
workforce development department, the direc-
tor of the department of natural resources, and a person ap-
pointed by the director of the department of elder affairs shall
consider the project submissions. The review committee
shall recommend for approval by the director of the lowa-de-~
workforce development
department a priority list of those project submissions which
best fulfill the intent of the program. Those submissions that
will provide continued employment for senior citizens cur-
rently employed on previously approved projects will be giv-
en first priority.

ITEM 10. Amend 18.2(1) by inserting the following new
definition:
WDD” means the workforce development department.

ITEM 11. Amend 261—Chapter 18 by striking “IDED”
and inserting “WDD?”.

ITEM 12. Amend 261—19.3(Executive Order 47, 29
U.S.C. 1501 et seq.) as follows:

“Department” or <IDED= “WDD” means the lowa-de-
partment-of economic-development workforce development
department.

“State administrative entity (SAE)” means the depart-
ment,Jowa-department-of econemic-development workforce
development department, administering the Job Training
Partnership Act on behalf of the governor.

ITEM 13. Transfer 261—Chapter 10, “Labor-Manage-
ment Cooperation Program,” to appear as 345—Chapter
11; 261—Chapter 14, “Youth Affairs,” to appear as 345—
Chapter 12; 261—Chapter 18, “Work Force Investment
Program,” to appear as 345—Chapter 13; and 261—
Chapter 19, “Iowa Job Training Partnership Program,” to
appear as 345—Chapter 14.

ITEM 14. Amend 345—Chapters 11 to 14, implementa-
tion statutes, to reflect 1996 lowa Acts, Senate File 2409.

[Filed Emergency 6/28/96, effective 7/1/96]
[Published 7/17/96]

EDITOR’S NOTE: For replacement pages for IAC, see IAC
Supplement 7/17/96. .

ARC 6570A

ECONOMIC DEVELOPMENT, IOWA
DEPARTMENT OF[261]

Adopted and Filed‘Emergency

Pursuant to the authority of lowa Code sections 15.104
and 15.106, the Iowa Department of Economic Development
adopts amendments to Chapter 3, “lowa Industrial New Jobs
Training Program,” lowa Administrative Code.

The amendment defines the conditions by which commu-
nity colleges determine which jobs under an Iowa Industrial
New Jobs Training Project can utilize the supplemental new
jobs credit from withholding.

In compliance with Iowa Code section 17A.4(2), the De-
partment finds that notice and public participation are im-
practicable and contrary to the public interest because it
would delay implementation of the credit, which is intended
to encourage businesses to pay higher wages for new jobs
created in Iowa.

The Department finds, pursuant to lowa Code section
17A.5(2)“b”(2), that the normal effective date of the amend-
ment, 35 days after publication, should be waived and the
rule be made effective on July 1, 1996. This rule confers a
benefit on the public by allowing earlier implementation of a
provision that is intended to encourage businesses to pay

" higher wage rates for new jobs created in Iowa.

The agency is taking the following steps to notify poten-
tially affected parties of the effective date of the rule: simul-
taneously publishing the rule under Notice of Intended Ac-
tion to allow for public comment, publishing the final rule in
the ITowa Administrative Bulletin, providing free copies on
request, and having copies available wherever requests for
information about the program are likely to be made.

This amendment is also published herein under Notice of
Intended Action as ARC 6569A to allow for public com-
ments. This emergency filing permits the Department to im-
plement the new provisions of the law.

This rule is intended to implement 1996 Iowa Acts, Senate
File 2351, section 8.

This rule became effective on July 1, 1996.

The following amendment is adopted.

Amend 261—Chapter 5 by adding a new rule 261—
5.13(76GA,SF2351) as follows:

261—5.13(76GA,SF2351) Supplemental 12 percent
withholding. For the purposes of determining new jobs train-
ing programs established under lowa Code chapter 260E eli-
gible to receive supplemental new jobs credit of 1'/2 percent
of gross wages from withholding, the following criteria shall
be met:
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5.13(1) Only those new jobs training programs established
by a 260E final agreement, approved by the community col-
lege board of directors after June 30, 1996, and including a
provision for a supplemental new jobs credit from withhold-
ing from jobs created under the agreement are eligible for the
supplemental credit.

5.13(2) For purposes of determining the average county or
average regional wage, the department shall calculate the av-
erage county wage utilizing statistics compiled for the com-
munity economic betterment program. The average county
wage will be calculated utilizing the most recent four quar-
ters of historical wage averages available at the beginning of
each fiscal year. The regional average wage shall be calcu-
lated based on service delivery areas as defined in Iowa Code
section 84B.2. This average will be the sum of the county av-
erages divided by the number of counties in the region.

5.13(3) The department will make available to the com-
munity colleges the averages at the beginning of each state
fiscal year for use in determining supplemental withholding
credit eligibility for that fiscal year.

5.13(4) For the purposes of determining eligibility for the
supplemental credit, starting wages for a new job shall be de-
termined on a one-time basis by the community college as
follows:

a. The employer shall agree, as a part of the final agree-
ment, to pay starting wages which are equal to or greater than
the county or regional average, whichever is lower.

b. Only those individual jobs for which the starting wage
isequal to or greater than the average county wage or average
regional wage, whichever is lower, are eligible for the sup-
plemental new jobs credit from withholding.

c. For purposes of comparing starting wages to the
county or regional average, the community college shall re-
duce the annual gross wages to be paid for the job to an hour-
ly wage based upon a 40-hour workweek.

d. Suchdetermination by the community college shall be
conclusive and the individual job shall thereafter be eligible
and may be used for the supplemental credit from withhold-
ing to fund the supplemental project under the agreement.

€. Future annual changes in county or regional averages
shall not affect the eligibility of those jobs that have been de-
termined by the community college to be eligible at the time
of final agreement for a project.

5.13(5) The community college may require the employer
to supply appropriate payroll records and projections to
verify eligibility of the supplemental credit.

This rule is intended to implement the provisions of 1996
Iowa Acts, Senate File 2351, section 8, effective July 1, 1996,
and does not affect agreements included in Iowa Code sec-
tion 15.326, New Jobs and Income Act, fowa Code section
15A.9, Quality Jobs Enterprise Zone, or those agreements
under Iowa Code chapter 260E, Iowa Industrial New Jobs
Training Program, which do not contain a provision for a
supplemental new jobs credit from withholding.

[Filed Emergency 6/28/96, effective 7/1/96]
[Published 7/17/96]

EDITOR’S NOTE: For replacement pages for IAC, see IAC
Supplement 7/17/96.

ARC 6572A

ECONOMIC DEVELOPMENT, IOWA
DEPARTMENT OF[261]

Adopted and Filed Emergency

Pursuant to the authority of Iowa Code sections 15.104
and 15.106, the Iowa Department of Economic Development
rescinds Chapter 7, “lowa Jobs Training Program,” [owa Ad-
ministrative Code and adopts a new chapter with the same
title.

The rules implement program changes authorized by 1996
Iowa Acts, Senate File 2351.

In compliance with Iowa Code section 17A.4(2), the De-
partment finds that notice and public participation are im-
practicable and contrary to the public interest because it
would delay implementation of expanded program services
for lowa businesses. :

The Department finds, pursuant to Iowa Code section
17A.5(2)“b”(2), that the normal effective date of the amend-
ment, 35 days after publication, should be waived and the
rules be made effective on July 1, 1996. These rules confera
benefit on the public by allowing earlier implementation of
provisions that will improve the economic well-being of the
state.

The agency is taking the following steps to notify potential
affected parties of the effective date of these rules: simulta-
neously publishing the rules under Notice of Intended Action
to allow for public comment, publishing the final rules in the
Iowa Administrative Bulletin, providing free copies on re-
quest, and having copies available wherever requests for in-
formation about the program are likely to be made.

These rules are also published herein under Notice of In-
tended Action as ARC 6571A to allow for public comments.
This emergency filing permits the Department to implement
the new provisions of the law.

These rules are intended to implement 1996 Iowa Acts,

. Senate File 2351, sections 9 to 15.

These rules became effective on July 1, 1996.
The following rules are adopted.

Rescind 261—Chapter 7 and insert in lieu thereof the fol-
lowing new chapter:

CHAPTER 7.
IOWA JOBS TRAINING PROGRAM

261—7.1(260F) Authority. The authority for establishing
rules governing the development of training projects under
the Towa jobs training Act is provided in lowa Code chapter
260F as amended by 1996 Iowa Acts, Senate File 2351.

261—7.2(260F) Purpose. The purpose of the Actis to foster
the growth and competitiveness of Iowa’s workforce and in-
dustry by ensuring that lTowa’s workforce has the skills and
expertise to compete with any workforce outside the state of
Iowa.

261—7.3(260F) Definitions.
“Act” means Iowa Code chapter 260F as amended by
1996 Iowa Acts, Senate File 2351.
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“Business network” means five or more businesses which
are located in two or more community college districts and
which share a common training need. A business network
training project must have a designated lead community col-
lege, unless the project is sponsored by the department, to
serve as the administrative entity that will coordinate the
training program.

“Community college” means a community college estab-
lished under lowa Code chapter 260C.

“Community college consortium” means two or more
businesses located in the same community college district
which share a common training need.

“Department” means the Iowa department of economic
development.

“Program costs” means all necessary and incidental costs
of providing program services.

261—7.4(260F) Program funding.

7.4(1) Program funds consist of any money allocated by
department board for the purpose of this program, all repay-
ments of loans or other awards or recaptures of awards, and
earned interest, including interest earned on program funds
held by the community colleges.

7.4(2) A community college 260F account is established
in the department.

7.4(3) Ninety percent of the funds from the community
college 260F account shall be distributed to each community
college on a percentage basis using the distribution formula
established in Iowa Code chapter 260D.

7.4(4) Ten percent of the funds from the community col-
lege 260F account shall be held by the department to fund
community college-sponsored business network training
projects and shall be available on a first-come, first-served
basis, based on the date an application is received by the de-
partment.

7.4(5) Any unexpended or uncommitted funds remaining
in the community college 260F account on May 1 of the fis-
cal year shall revert to a general account to be available on a

first-come, first-served basis, based on the date an applica- .

tion is received by the department.

7.4(6) A department-sponsored business network training
project account consisting of funds allocated by the depart-
ment board is established in the department to fund depart-
ment-sponsored business network training projects.

261—7.5(260F) Funding for projects which include one
business.

7.5(1) The maximum award which may be approved for
each project at a business site is $25,000.

7.5(2) Abusiness site may be approved for multiple proj-
ects, but the total of the awards for two or more projects shall
not exceed $50,000 within a three-year period. The three
year period shall begin with the department approval date of
the first project approved within the three-year period.

7.5(3) Awards shall be made in the form of forgivable
loans.

7.5(4) Financial assistance awarded to a project must be
based on the actual cost of allowable services as identified in
261—7.8(260F).

7.5(5) Funds requested must be commensurate with train-
ing needs. Program funds shall not be used to cash-flow a
business.

7.5(6) Community colleges shall issue the proceeds of an
award to a business on a reimbursement basis.

261—7.6(260F) Funding for projects which include mul-
tiple businesses. .

7.6(1) A community college consortium of two or more
businesses as defined in 261—7.3(260F) of these rules is eli-
gible for a maximum award of $50,000 per training project.

7.6(2) A community college-sponsored business network
training project as defined in 261-—7.3(260F) of these rules
is eligible for a maximum project award of $50,000 from
each of the participating community colleges.

7.6(3) Department-sponsored business network training
projects as defined in 261—7.3(260F) of these rules are not
subject to a funding maximum.

7.6(4) Participation in a community college consortium
or business network does not affect a business site’s financial
eligibility for individual project assistance.

261—7.7(260F) Matching funds requirement.

7.7(1) A business, community college consortium, or
business network shall provide matching funds in order to be
eligible for a program award.

7.7(2) A business, community college consortium, or
business network requesting a program award of less than
$5,000 shall provide in-kind matching funds.

7.7(3) A business, community college consortium, or
business network requesting a program award of $5,000 or
more shall provide cash to pay at least 25 percent of the total
project cost, including training and administration costs.

7.7(4) In-kind matching funds include employee wages
paid by the business during the training period, the value of
business-provided facilities and equipment used for training,
or the value of any other resources provided by the business
to facilitate the training program.

261—7.8(260F) Use of program funds.
7.8(1) The following costs associated with the adminis-
tration of any project are eligible for program funding:

a. Community college administrative costs associated
with the development and operation of a project, not to ex-
ceed the rate charged for a 260E project.

b. Legal fees.- '

7.8(2) The following costs associated with the provision
of services for any project are eligible for program funding:

a. Vocational and skill assessment testing.

b. Adult basic education.

c. Job-related training.

d. Cost of company, college, or contracted trainer or
training services.

e. Training-related materials, equipment, software, and
supplies.

f. Lease or rental of training facilities.

g. Training-related travel and meals.

h. Subcontracted services.

i. Contracted or professional services.

7.8(3) Reimbursement of employee wages while in train-
ing is not allowed.

7.8(4) Production equipment, when used for training,
may be an allowable cost. The cost of equipment used in
training but subsequently used in production shall be pro-
rated with the percentage of “used in production” cost paid
by the business.

7.8(5) A community college may use funds awarded to a
project to cover reasonable administrative costs and legal
fees for that project when such costs are not covered by ap-
plication fees or interest earnings. This includes administra-
tive and legal costs incurred for a project that is canceled after
funds are released to the community college but before being
released to the business.

7.8(6) A community college may not use funds from one
project’s program award to cover any costs incurred by
another project.
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261—7.9(260F) Use of 260F earned interest.

7.9(1) The community college is authorized to use inter-
est earned on program funds to pay administrative costs in-
curred as a result of administering the program. Administra-
tive costs include all costs incurred from the time the
application process commences minus any costs covered by
application fees paid by applicants.

7.9(2) Earned interest which has not been spent by the end
of any state fiscal year shall be refunded to the department
within ten days of the end of the state fiscal year. The com-
munity college may designate and carry forward specified in-
terest funds, as permitted by these rules, for identified pay-
ments which will occur during the next state fiscal year.

261—7.10(260F) Application fee.

7.10(1) Community colleges may charge each applicant
an application fee to cover part or all administrative and legal
costs incurred prior to project funding.

7.10(2) A community college which elects to charge an
application fee must charge each business which applies a
same or equitable fee.

261—7.11(260F) Separate account. The community col-
lege shall establish a separate program account in order to
document all program transactions and from which repay-
ments for loans shall be made to the department.

261—7.12(260F) Eligible business.

7.12(1) Abusiness engaged in interstate or intrastate com-
merce for the purpose of manufacturing, processing, assem-
bling products, warehousing, wholesaling, or conducting re-
search and development is eligible. A business engaged in
the provision of services must have customers outside of
Iowa to be eligible.

7.12(2) The business site to receive training must be lo-
cated in Iowa.

7.12(3) The project cannot be economically funded under
Iowa Code chapter 260E.

261—7.13(260F) Ineligible business.

7.13(1) Abusiness which is engaged in retail sales or pro-
vides health or other professional services is ineligible.

7.13(2) A business which closes or substantially reduces
its workforce by more than 20 percent at existing operations
in order to relocate substantially the same operation to anoth-
er area of the state is ineligible for 36 consecutive months at
any of its Jowa sites from the date the new establishment
opens.

7.13(3) A business which is involved in a strike, lockout,
or other labor dispute in Iowa is ineligible.

261—7.14(260F) Eligible employee.

7.14(1) An employee for whom training is planned must
hold a current position intended by the employer to exist on
an ongoing basis with no planned termination date.

7.14(2) Training is available only to an employee who is
hired by the business, is currently employed by a business,
and for whom the business pays withholding tax.

261—7.15(260F) Ineligible employee.

7.15(1) A replacement worker who is hired asaresult of a
strike, lockout, or other labor dispute is ineligible for pro-
gram services.

7.15(2) Training is not available for an employee hired as
a temporary worker.

261—7.16(260F) Agreement of intent.
7.16(1) A college and a business may, but are not required
to, enter into an agreement of intent.

7.16(2) A college and a business which enter into an
agreement of intent shall use Agreement of Intent, Form
260F-2.

7.16(3) An agreement of intent shall remain in effect fora
maximum of one calendar year from the date of the agree-
ment. An agreement of intent for one project does not estab-
lish the commencement date for subsequent projects.

261—7.17(260F) Project commencement date. The earli-
est date on which program funds may be used to pay training
expenses incurred by the project is the effective date of the
agreement of intent or the date the application is received by
the department, whichever is first.

261—7.18(260F) Application process.

7.18(1) An application for training assistance must be
submitted to the department by a community college on be-
half of a business. An application shall not be accepted by
the department if submitted directly by a business.

7.18(2) Community colleges shall use Application for As-
sistance, Form 260F-1, to apply for assistance.

7.18(3) Required contents of the application will be de-
scribed in the application package.

7.18(4) Applications must be submitted to Iowa Depart-
ment of Economic Development, Division of Workforce De-
velopment, Bureau of State Programs, 200 East Grand Ave-
nue, Des Moines, Iowa 50309. Required forms and
instructions are available at this address.

7.18(5) The department will score applications according
to the criteria specified in 261—7.19(260F).

7.18(6) To be funded, an application must receive a mini-
mum score of 65 out of a possible 100 points and meet all oth-
er eligibility criteria specified elsewhere in these rules.

7.18(7) The department may approve, reject, defer, or re-
fer an application to another training program.

7.18(8) The department reserves the right to require addi-
tional information from the business.

. 7.18(9) Application approval shall be contingent on the
availability of funds. The department shall reject or defer an
application if funds are not available.

261—7.19(260F) Application scoring criteria. The criteria
used for scoring an application and the points for each criteria
are as follows:

1. More than 50 percent of the business’s sales are out of
state, 5 points.

2. More than 50 percent of the business’s operating ex-
penditures are spent within the state of Iowa, S points.

3. The number of the business’s in-state competitors is
low, 5 points.

4. The business’s products have increased or will in-
crease the business’s customer base in Iowa, 5 points.

5. The business’s products have resulted or will result in
a decrease in the importation of foreign-made goods into the
USA, 5 points.

6. The majority of the business’s suppliers are located in
Iowa, 5 points.

7. The business’s current products help diversify Iowa’s
economy, 5 points.

8. The business indicates the potential for future growth
and product diversification, 5 points.

9. The business’s average wage rate for all employees is
above the average wage rate in the county or region where the
business is located, 5 points. “Region” is the service delivery
area as defined in Iowa Code section 84B.2.

10. The business provides employee health insurance and
other benefits, 5 points.
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11. The majority of the business’s employees are
employed full-time, 5 points.

12. New skills which employees acquire from the training
program will increase the marketability of their skills, 10
points.

13. The application has established the business’s need
for training, 10 points.

14. The 260F-cost of training per employee does not ex-
ceed comparable costs for training at a state of lowa commu-
nity college or university, 5 points.

15. The business’s contribution to the training project is
above the minimum program match requirement, 5 points.

16. The application documents that all considerations, in-
cluding funding required to begin the training project, have
been addressed, 5 points.

17. The application establishes a positive training impact
on the business’s ability to survive, 10 points.

261—7.20(260F) Training contract.

7.20(1) A community college shall enter into a training
contract with the business within 90 days of written notice of
application approval from the department, using Training
Contract, Form 260F-4.

7.20(2) A business shall not modify any provision of the
contract without the written approval of the community col-
lege.

7.20(3) The community college, with the written consent
of the business, has the authority to modify all provisions of
the contract except modifications which result in a reduction
of the number of employees to be trained or which signifi-
cantly change the training program.

7.20(4) The community college and the business are au-
thorized to change the ending date of training, training pro-
vider, or other minor modifications to the training program.
A signed copy of the modification must be sent to the depart-
ment.

7.20(5) Modifications which result in a reduction of the
number of employees to be trained or change the training
program content must by approved by the department, com-
munity college, and business.

7.20(6) The contract shall not be modified in any way that
would result in a violation of the “Act.”

261—7.21(260F) Special requirements for community
college consortium projects.

7.21(1) The community college shall submit Consortium
Application For Assistance, Form 260F-1A , to the depart-
ment for project approval.

7.21(2) The community college shall enter into a training
contract with the consortium within 90 days of written notice
of application approval from the department, using Consor-
tium Training Contract, Form 260F-4A.

7.21(3) All default provisions specified in 261—
7.24(260F) of these rules shall apply to consortium projects.

7.21(4) In the event of a default, a financial penalty will be
assigned by the department to the consortium business or
businesses identified by the community college as being re-
sponsible for the default.

7.21(5) Each business that participates in the consortium
shall complete a Final Performance Report, Form 260F-5, at
the completion of training as a condition of the loan being
forgiven.

261—7.22(260F) Special requirements for community
college-sponsored business network projects.

7.22(1) A business network must have a designated com-
munity college to serve as the project coordinator.

7.22(2) The designated community college shall serve as
the network’s representative and shall serve as the depart-
ment’s contact regarding all project matters.

7.22(3) The participating community colleges shall select
one college as the project’s designated organization and rep-
resentative.

7.22(4) Business Network Application For Assistance,
Form 260F-1B, shall be signed by each participating com-
munity college and shall be submitted by the designated
community college to the department for project approval.

7.22(5) The designated community college shall enter into
a training contract with the business network within 90 days
of written notice of application approval from the depart-
ment, using Business Network Training Contract, Form
260F-4B.

7.22(6) All department communications concerning a
business network project, including notice of project approv-
al or denial and issuance of financial awards, shall be with the
designated community college.

7.22(7) All default provisions specified in 261—
7.24(260F) of these rules shall apply to college-sponsored
business network training projects.

7.22(8) In the event of a default, a financial penalty will be
assigned by the department to the network business or busi-
nesses identified by the designated community college as be-
ing responsible for the default.

7.22(9) Each business that participates in the network
shall complete a Final Performance Report, Form 260F-5, at
the completion of training as a condition of the loan being
forgiven.

261—7.23(260F) Special requirements for department-
sponsored business network projects.

7.23(1) Eligible applicants include a group of businesses
who will be the beneficiaries of the proposed training pro-
gram, a trade association, a labor organization, or other in-
corporated entity representing a group of businesses.

7.23(2) Each project shall designate a lead organization or
business which shall serve as the project’s representative.

7.23(3) An individual project may not be funded for more
than three fiscal years.

7.23(4) Administrative costs shall be limited to 15 percent
of the total project cost.

7.23(5) All administrative costs must be directly related to
the project’s operation, including but not limited to the costs
of schedule coordination, securing facilities, and contracting
with training providers.

7.23(6) The lead organization or business shall submit
Business Network Application For Assistance, Form
260F-1C, to the department for project approval.

7.23(7) Applications shall be accepted on a first-come,
first-served basis.

7.23(8) Application réview shall be based on the positive
impact that training will have on the skills, knowledge, and
abilities of employees, improved competitive stance of the
participating businesses, and economic benefits gained by
the state.

7.23(9) Application approval is at the discretion of the de-
partment board and shall consider recommendations made
by department staff.

7.23(10) The department shall enter into a training con-
tract with the business network within 90 days of written no-
tice of application approval from the department, using Busi-
ness Network Training Contract, Form 260F-4C.

7.23(11) All default provisions specified in 261—
7.24(260F) of these rules shall apply to college-sponsored
business network training projects.
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7.23(12) In the event of a default, a financial penalty will
be assigned by the department to the business or businesses
identified responsible for the default.

7.23(13) The lead business or organization shall submit
quarterly progress reports for the duration of the project
which detail training progress to date.

7.23(14) Each business that participates in the business
network shall complete a Final Performance Report, Form
260F-5, at the completion of training as a condition of the
loan being forgiven.

7.23(15) Each project shall receive a two-month advance
of total project funds to cover initial costs incurred, the use of
which must be documented to the department, after which
documented costs incurred will be reimbursed on a monthly
basis.

261—7.24(260F) Events of default.

7.24(1) A business fails to complete the training project
within the agreed period of time as specified in the training
contract. Such business shall be required to repay 20 percent
of total project funds expended by the community college
and the business.

7.24(2) A business fails to train the agreed number of em-
ployees as specified in the training contract. Such business
shall be required to repay a proportionate amount of total
project funds expended by the community college and the
business. The proportion shall be based on the number of
employees not trained compared to the number of employees
to have been trained.

7.24(3) If both 7.23(1) and 7.23(3) occur, both penalties
shall apply.

7.24(4) A business fails to comply with any requirements
contained in the training agreement. The business shall be
sent written notice by the community college which specifies
the issue(s) of noncompliance and shall be allowed 20 days
from the date notice is sent to effect a cure. If noncompliance
is of such a nature that a cure cannot be reasonably accom-
plished within 20 days, the community college has the dis-
cretion to extend the period of cure to a maximum of 60 days.

7.24(5) A business ceases or announces the cessation of
operations at the project site prior to completion of the train-
ing program.

7.24(6) A business directly or indirectly makes any false
or misleading representations or warranties in the program
application or training agreement, reports, or any other docu-
ments which are provided to the community college or the
department.

7.24(7) Abusiness acts in any manner contrary to, or fails
to act in accordance with, any provision of the training con-
tract.

7.24(8) A business takes corporate action to effect any of
the preceding conditions of default.

261—7.25(260F) Options and procedures on default.

7.25(1) The community college shall notify the depart-
ment within five working days, using Notice of Possible De-
fault, Form 260F-6, whenever the community college deter-
mines that an event of default has or is likely to occur.

7.25(2) The community college shall document its efforts
to reconcile the condition(s) responsible for the default and
shall provide the department with copies of all related corre-
spondence and documents of the community college and the
business.

7.25(3) The community college shall notify the depart-
ment, using Declaration of Default, Form 260F-7, when it
has determined that an event of default cannot be cured.

7.25(4) When notice of failure to cure the default is re-
ceived from the community college, the department shall
communicate with the business, in writing, in an attempt to
resolve the default.

7.25(5) When the department’s efforts to reconcile are
successful, the department shall notify the community col-
lege, in writing, to continue project operations. Continuation
of project operations may be subject to new conditions im-
posed by the department as part of the reconciliation.

7.25(6) When the department’s efforts to reconcile are un-
successful and upon the department’s request, the communi-
ty college shall assign the agreement to the department for
appropriate proceedings at which time the department shall
institute collection procedures or notify the attorney general
to initiate appropriate legal actions.

7.25(7) When a community college assigns an agreement
to the department for a project declared to be in default, the
community college shall return all remaining 260F funds to
the department within 45 days of assignment.

261—7.26(260F) Remedies upon defaulit.

7.26(1) When a community college determines that a
business is in default, and the default has not been cured
within the time period stated in the contract, the school is au-
thorized to withhold training funds and payments to the busi-
ness, without notice to the business.

7.26(2) The attorney general may take whatever action at
law or in equity as necessary and desirable to satisfy the de-
fault, including pursuit of a tax sale of the employer’s busi-
ness property as provided for under lowa Code section
260F.3(6).

7.26(3) No demand of amount due, from the community
college to the business, written or otherwise, is required to es-
tablish the business’s financial liability.

7.26(4) No remedy conferred upon or reserved to the
community college, the department, or the attorney general,
by the Act, these rules, or the training agreement, is intended
to be exclusive of any other current or future remedies exist-
ing in law, in equity, or by statute.

7.26(5) Any delay or omission by the community college,
the department, or the attorney general, to exercise any right
or power prescribed by the Act, these rules, or the training
agreement does not relinquish or diminish authority to act
and does not constitute a waiver of default status. Any such
right or power may be exercised at any time required and as
often as may be deemed expedient.

7.26(6) Unless required by these rules, neither the com-
munity college, department, nor attorney general is required
to provide written or other notice to the business regarding
any circumstance related to and including a declaration of an
event of default.

7.26(7) In the event any requirement of the Act, these
rules, or the training agreement, relating to a default, should
be breached by either party and then waived by the other
party, such waiver shall be limited to the specific breach be-
ing waived and shall have no bearing on any subsequent
breach.

261—17.27(260F) Return of unused funds. The community
college shall return all unused funds to the department within
45 days of project completion or within 45 days after being
notified by the department that a project is in default.

261—7.28(260F) Open records. Information submitted to
the department is subject to lowa Code chapter 22, the public
records law. Applications for training funds submitted to the
department are available for public examination. Informa-
tion which the business believes contains trade secrets recog-
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nized and protected by such as law, or the release of which
would give an advantage to competitors and serves no public
purpose or which meets other provisions for confidential
treatment as authorized in Iowa Code section 22.7, shall be
kept confidential. The department has adopted, with certain
exceptions described in 261—Chapter 100, Uniform Rules
on Agency Procedure, relating to public records and fair in-
formation practices. The uniform rules are printed in the first
Volume of the Iowa Administrative Code. Uniform rule X.5
describes how a person may request a record to be treated as
confidential and withheld from public examination. Busi-
nesses requesting confidential treatment of certain informa-
tion submitted to the department shall follow the procedures
described in the uniform rule. The department will process
such requests asoutlined in uniform rule X.5 and 261 —Chap-
ter 100.

261—7.29(260F) Required forms. Use of the following
forms by the community college is required:

1. Application for Assistance, Form 260F-1;

2. Consortium Application for Assistance, Form
260F-1A;

3. Business Network Application for Assistance (Com-
munity College), Form 260F-1B;

4. Business Network Application for Assistance (De-
partment), Form 260F-1C;

S. Agreement of Intent, Form 260F-2;

6. Request for Release of Funds, Form 260F-3;

7. Training Contract, Form 260F-4.

8. Consortium Training Contract, 260F-4A;

9. Business Network Training Contract (Community
College), 260F-4B;

10. Business Network Training Contract (Department),
260F-4C;

11. Performance Report, Form 260F-5;

12. Notice of Possible Default, Form 260F-6;

13. Declaration of Default, Form 260F-7.

[Filed Emergency 6/28/96, effective 7/1/96]
[Published 7/17/96])

EDITOR’S NOTE: For replacement pages for IAC, see IAC
Supplement 7/17/96.

ARC 6576A

ECONOMIC DEVELOPMENT, IOWA
DEPARTMENT OF|[261]

Adopted and Filed Emergency

Pursuant to the authority of Iowa Code sections 15.104
and 15.106, the lowa Department of Economic Development
hereby adopts Chapter 26, “Variance Procedures for Tax In-
crement Financing (TIF) Housing Projects,” Iowa Adminis-
trative Code.

The new chapter establishes the parameters for seeking a
variance in the benefit to low- and moderate-income families
and the procedures for making that request to the Department
of Economic Development. The Department will review and
approve/deny each request on a case-by-case basis.

In compliance with Iowa Code section 17A.4(2), the De-
partment finds that notice and public participation are im-
practicable and contrary to the public interest because legis-
lation allows making this provision in TIF effective on July

1,1996. This filing makes implementation of this provision
for housing development available to municipalities as of the
July 1, 1996, effective date.

The De partment finds, pursuant to Iowa Code section
17A. 5(2)“b”(2) that the normal effective date of the new
chapter, 35 days after publication, should be waived and the
rules be made effective on July 1, 1996. These rules confer a
benefit on the public by implementing the provisions of this
portion of the legislation immediately.

The Department is taking the following steps to notify po-
tentially affected parties of the effective date of the rules:
publishing the final rules in the lowa Administrative Bulle-
tin, providing free copies on request, and having copies avail-
able wherever requests for information about the program are
likely to be made.

These rules are intended to implement 1996 Iowa Acts,
Senate File 2464, section 24.

These rules are also published herein under Notice of In-
tended Action as ARC 6575A to allow public comment.
This emergency filing permits the Department to implement
the new provisions of the law.

These rules became effective on July 1, 1996.

The following new chapter is adopted:

CHAPTER 26
VARIANCE PROCEDURES FOR TAX INCREMENT
FINANCING (TIF) HOUSING PROJECTS

261—26.1(76GA,SF2464) Goals and objectives. These
rules implement 1996 lowa Acts, Senate File 2464, section
24, “Financing Public Improvements Related to Low Income
Housing and Residential Development.” The Iowa depart-
ment of economic development is given the responsibility to
rule on requests for variances in the percentage of low- and
moderate-income benefit required in certain tax increment fi-
nancing (TIF) district for residential development, as pre-
scribed in the law. These rules establish procedures and crite-
ria for variances so that the highest possible level of benefit to
low- and moderate-income families will be achieved while
ensuring the financial feasibility of the project.

261— 26.2(76GA,SF2464) Definitions.

“Department” means the lowa department of economic
development.

“Eligible applicant” means any county or incorporated
city within the state of Iowa.

“Housing project” means a project in an urban renewal
area established solely upon findings under lowa Code sec-
tion 403.2(3) that is primarily intended to support housing
activities. These may include, but are not limited to, the fol-
lowing: public streets and utilities, site preparation, housing
rehabilitation, real property acquisition, new housing
construction, and conversion of existing structures into hous-
ing units.

“Low- and moderate-income families” (LMI) means
those families earning no more than 80 percent of the median

- family income of the county as determined by the latest

United States Department of Housing and Urban Develop-
ment, Section 8 income guidelines. This includes single-per-
son households.

“Tax increment financing district” means an area in an ur-
ban renewal area that the municipality has established by or-
dinance in an urban renewal area established solely upon
findings under Iowa Code section 403.2(3) and has desig-
nated by ordinance that taxes levied on taxable property in
that area each year by or for the benefit of the state, city,
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county, school district or other taxing district shall be divided
as provided for in Iowa Code section 403.19.

“TIF-generated financial support” means the portion of
the cost of a housing project which is financed from TIF rev-
enues.

261—26.3(76GA,SF2464) Requirements for benefit to
low- and moderate-income families. A municipality is re-
quired to ensure that a TIF-supported housing project will
provide for housing assistance for low- and moderate-income
families. Absent a variance, the amount of assistance to be
provided is as follows:

26.3(1) In municipalities with a population over 15,000,
the amount to be provided for low- and moderate-income
family housing by TIF-supported housing projects shall be
either equal to or greater than the percentage of low- and
moderate-income residents in the county in which the urban
renewal area is located times the TIF-generated financial
support for the housing project within the urban renewal
area. However, the amount of benefit shall not be less than
an amount equal to 10 percent of the TIF-generated financial
support.

26.3(2) In municipalities with a population of 15,000 or
less, the amount to be provided for low- and moderate-in-
come family housing shall be the same as for municipalities
in subrule 26.3(1) except that municipalities of 15,000 or less
shall not be subject to the minimum low- and moderate-in-
come benefit level of 10 percent of the original project cost.

26.3(3) The percentage of low- and moderate-income per-
sons in a county is provided by the U.S. Department of Hous-
ing and Urban Development using the most currently avail-
able U.S. Census information.

261—26.4(76GA,SF2464) Ability to request a variance.
A municipality may request a variance in the low-and moder-
ate-income benefit required (excluding the 10 percent mini-
mum established in subrule 26.3(1)) from the department of
economic development when the required low- and moder-
ate-income benefit will make the TIF-supported housing
project financially infeasible. The municipality must prepare
aplan for the provision of assistance to low- and moderate-in-
come families that provides the proposed alternate level of
low- and moderate-income benefit. The plan shall be adopted
by the municipality and approved by the department.

261—26.5(76GA,SF2464) Variance request procedure.

26.5(1) A municipality may request a variance at any time.

26.5(2) Requests for a variance shall be submitted on
forms prescribed by the department. Requests for the neces-
sary forms may be submitted in writing to: Bureau of Com-
munity Financing, Iowa Department of Economic Develop-
ment, 200 East Grand Avenue, Des Moines, Iowa 50309.
Information and forms may be received by calling the depart-
ment at (515)242-4825.

26.5(3) Department staff will review requests for variance
on a case-by-case basis.

26.5(4) Each request will be reviewed according to the cri-
teria listed in rule 261—26.6(76GA,SF2464).

26.5(5) The department may modify the request in order
to maximize the level of benefit to low- and moderate-in-
come families, while preserving the financial feasibility of
the TIF-supported housing project.

26.5(6) The department will issue a decision in a letter to
the applicant. If the request is approved, the letter will pro-
vide the level of the variance and the conditions for com-
pliance with the variance. If the request is denied, the letter
will state reasons for the denial.

26.5(7) All requests for variances and related DED file
material are available for public inspection. Names of appli-
cants will also be provided to the public upon request.

261-—26.6(76GA,SF2464) Criteria for review. A munici-
pality must submit the following information and other infor-
mation as may be required on forms developed by the depart-
ment:

1. Narrative. A description of the project and explana-
tion of the need for the variance on low- and moderate-in-
come benefit percentage.

2. Total tax levy applied to TIF area, minus debt service
levies.

3. Current tax rollback percentage.

4. Total project development cost.

5. Number of lots to be sold.

6. Projected average home value within the housing
project area.

7. Value of unimproved lots.

8. Proposed debt structure, including interest rate, term
of debt, transaction costs, repayment terms.

9. Projected revenue from a project by year, including
amount from tax increment, sale of lots, development fees
and other sources.

10. Projected sale of lots by year.

11. Projected number of homes completed by year.

12. Use of five-year extension, if available.

13. Comments solicited or received from parties affected
by the variance.

14. Proposed amount of funds and activities to benefit
housing needs of LMI persons.

[Filed Emergency 6/28/96, effective 7/1/96]
[Published 7/17/96]

EDITOR’S NOTE: For replacement pages for IAC, see IAC
Supplement 7/17/96.

ARC 6574A

ECONOMIC DEVELOPMENT, IOWA
DEPARTMENT OF[261]

Adopted and Filed Emergency

Pursuant to the authority of Iowa Code sections 15.104
and 15.106, the lowa Department of Economic Development
hereby adopts amendments to Chapter 58, “New Jobs and In-
come Program,” lowa Administrative Code.

The amendments implement changes authorized by 1996
Iowa Acts, House Files 2234 and 2481, which became effec-
tive on July 1, 1996. The amendments add new definitions,
incorporate the expanded benefits authorized under the new
laws, establish the process for requesting a waiver of pro-
gram requirements, and delete the valuation of incentives
procedures which were administrative, not statutory require-
ments.

In compliance with Iowa Code section 17A.4(2), the De-
partment finds that notice and public participation are unnec-
essary because this emergency filing allows the Department
to implement the new provisions of the law and provide as-
sistance to eligible businesses with pending projects.

The Department finds, pursuant to Iowa Code section
17A.5(2)“b”(2), that the normal effective date of the rules, 35
days after publication, should be waived and the rules be
made effective on July 1, 1996. These rules confer a benefit
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on the public by expeditiously implementing legislation
which became effective on July 1, 1996, and permitting quai-
ifying businesses to initiate the application process to access
the expanded benefits.

The agency is taking the following steps to notify poten-
tially affected parties of the effective date of the rule: pub-
lishing the final rules in the Iowa Administrative Bulletin,
providing free copies on request, and having copies available
wherever requests for information about the program are
likely to be made.

These amendments are also published herein under Notice
of Intended Action as ARC 6573A to allow for public com-
ment.

These amendments are intended to implement 1996 Iowa
Acts, House Files 2234 and 2481.

These amendments became effective on July 1, 1996.

The following amendments are adopted.

ITEM 1. Amend 261—58.2(15) by adding the following
new definitions:

“Contractor” or “subcontractor” means a person who con-
tracts with the eligible business or a supporting business or
subcontracts with a contractor for the provision of property,
materials, or services for the construction or equipping of a
facility, located within the economic development area, of
the eligible business or a supporting business.

“Economic development area” means a site or sites desig-
nated by the department of economic development for the
purpose of attracting an eligible business and supporting
businesses to locate facilities within the state.

“Project completion” means the first date upon which the
average annualized production of finished product for the
preceding 90-day period at the manufacturing facility oper-
ated by the eligible business within the economic develop-
ment area is at least 50 percent of the initial design capacity
of the operation of the facility. The eligible business shall in-
form the department of revenue and finance in writing, on
forms approved by the department of revenue and finance,
within two weeks of project completion.

“Supporting business” means a business under contract
with the eligible business to provide property, materials, or
services which are a necessary component of the operation of
the manufacturing facility. To qualify as a supporting busi-
ness, the business shall have a permanent factlity or opera-
tions located within the economic development area, and the
revenue from fulfilling the contract with the eligible business
shall constitute at least 75 percent of the revenue generated
by the business from all activities undertaken from the facili-
ty within the economic development area.

ITEM 2. Amend subrule 58.4(5) as follows:

58.4(5) Research activities credit. A corporate tax credit
for increasing research activities in this state during the peri-
od the business is participating in the program. This credit
equals 6%2 percent of the state’s apportioned share of the
qualifying expenditures for increasing research activities.
The state’s apportioned share of the qualifying expenditures
for increasing research activities is a percent equal to the ratio
of qualified research expenditures in this state to total quali-
fied research expenditures. This credit is in addition to the
credit authorized in Iowa Code section 422.33. If the busi-
ness is a partnership, subchapter S corporation, limited liabil-
ity company, or an estate or trust electing to have the income
taxed directly to the individual, an individual may claim the
tax credit allowed. Any tax credit in excess of the tax liability
shall be refunded to the eligible business with interest com-

puted under Iowa Code section 422.25. In lieu of claiming a
refund, the eligible business may elect to have the overpay-
ment credited to its tax liability for the following year.

ITEM 3. Amend 261—58.4(15) by inserting the follow-
ing new subrules:

58.4(6) Refund of sales, service and use taxes paid to con-
tractors or subcontractors.

a. Aneligible business or supporting business may apply
for a refund of the sales and use taxes paid under Iowa Code
chapters 422 and 423 for gas, ¢lectricity, water or sewer util-
ity services, goods, wares, or merchandise, or on services
rendered, furnished or performed to or for a contractor or
subcontractor and used in the fulfillment of a written contract
relating to the construction or equipping of a facility within
the economic development area.

- b. Taxes attributable to intangible property and furniture
and furnishings shall not be refunded. To receive a refund of
the sales, service and use taxes paid to contractors or subcon-
tractors the eligible business or supporting business must,
within six months after project completion, make an applica-
tion to the Iowa department of revenue and finance.

58.4(7) Sales and use tax exemption. An eligible business
may claim an exemption from sales and use taxation property
as defined under Jowa Code section 422.45, subsection 27,
and also as defined under Iowa Code section 15.334. This
effectively eliminates the sales and use taxes on industrial
machinery, equipment and computers, including replace-
ment parts which are depreciable for state and federal income
tax purposes.

58.4(8) Exemption from land ownership restrictions for
nonresident aliens.

a. An eligible business, if owned by nonresident aliens,
may acquire and own up to 1,000 acres of land in the eco-
nomic development area provided the eligible business is not
actively engaged in farming within the economic develop-
ment area. An eligible, nonresident alien-owned business
may also lease up to an additional 280 acres of land in the
economic development area. An eligible business owned by
nonresident aliens may be allowed, before an application is
submitted, to take out a purchase option on up to 1,000 acres
the business intends to acquire and may be allowed to take
out a lease option on up to an additional 280 acres. The pur-
chase and lease options may be no longer than six months in
duration, and the option acquired shall be contingent upon
department approval of the business’s NJIP application. The
eligible business may receive one year or more one-year ex-
tensions of the five-year time limit for complying with re-
quirements for the development of agricultural land as stated
in Iowa Code section 567.4. Each extension must be ap-
proved by the community prior to approval by the depart-
ment. The eligible business, if owned by nonresident aliens,
must comply with all other provisions of Iowa Code chapter
567 which govern land ownership by nonresident aliens, pro-
vided they do not conflict with lowa Code section 15.331B.

b. “Actively engaged in farming” means any of the fol-
lowing:

(1) Inspecting agricultural production activities within
the economic development area periodically and furnishing
at least half value of the tools and paying at least half the di-
rect cost of production.

(2) Regularly and frequently making or taking an impor-
tant part in management decisions substantially contributing
to or affecting the success of the farm operations within the
economic development area.
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(3) Performing physical work which significantly con-
tributes to crop or livestock production.

c. The nonresident alien owner is not considered to be
actively engaged in farming if the nonresident alien owner
cash rents the land to others for farming purposes.

d. An eligible business, if owned by nonresident aliens,
may only receive the land ownership exemptions under this
subrule provided the business has received final approval of a
New Jobs and Income Program application before July 1,
1998.

e. The department will monitor the activities of eligible
businesses owned by nonresident aliens that receive this ex-
emption from land ownership restrictions. The department
will submit a report to the general assembly by December 15
of each year.

ITEM 4. Amend paragraph 58.7(1)*“a” as follows:

a. The community has approved by ordinance or resolu-
tion the start-up, location, or expansion of the business for the
purpose of receiving program benefits. If community approv-
al is by resolution rather than ordinance and the business is
requesting the exemption from land ownership restrictions
for nonresident aliens under subrule 58.4(8), the community
shall submit documentation that the public was afforded an
opportunity to comment on the business’s application and
land ownership exemption request.

ITEM 5. Amend 261—58.7(15) by adding the following
new subrule:

58.7(4) Waiver of program qualification requirements. A
community may request a waiver of the capital investment
requirement listed in paragraph 58.7(1)“e.” The community
may also ask for a waiver of the requirement for the number
of jobs to be created listed in paragraph 58.7(1) “f.” The de-
partment may grant a waiver to the community for either or
both of these requirements only when good cause is shown.

a. For any community requesting a waiver of these re-
quirements, in order to remain eligible for participation in the
program the eligible business shall, as a minimum, agree to
the following:

(1) The business will make a minimum capital investment
of at least $3,000,000.

(2) The business shall agree to create a minimum of at
least 15 full-time positions at a facility located or expanded in
Iowa.

(3) Businesses that meet the minimum amounts listed
above must also agree to a capital expenditure/job creation
formula of at least %200,000 in capital expenditures for every
job created.

(4) The department may grant a waiver from the capital
expenditures/job creation formula requirement listed above
where it can be demonstrated the business otherwise far ex-
ceeds the requirements for eligibility in the program. Such
waivers from the capital expenditures/job creation formula
may include, but are not limited to, instances where the
wages to be paid are far in excess of what is required; where
the project can be demonstrated to have an extremely high
positive multiplier effect on other Iowa businesses; or for
other reasons where it can be demonstrated the project will
bring substantial economic benefits to the state.

b. Asused in this subrule, “good cause shown” includes
but is not limited to:

(1) A demonstrated lack of growth in the community
which may include population loss within the community or
area or average per capita income levels or growth in per cap-
ita income levels that are below the statewide average.

(2) A community that has a higher than statewide average
percentage of people that are considered to be living in pov-
erty.

(3) A community whose unemployment rate is higher
than the statewide average.

(4) When the project may provide a unique opportunity to
use existing unutilized or underutilized facilities in the com-
munity such as the purchase or lease of any existing building.

(5) An immediate threat to the community’s work force
such as when there is the possibility a business is downsizing
or closing and the business will eliminate a significant num-
ber of full-time jobs or when the community can document
the loss of a significant number of jobs in the community
within the two years prior to the application date.

(6) When the proposed project will have a significant
multiplier effect on other Iowa businesses that will cause
those other businesses to increase their employment or in-
vestment in Iowa.

(7) Other factors, not listed here, may be considered by
the board in deciding whether to grant a waiver.

c. A waiver of the program qualification requirements
will not be granted by the department if the business has not
received final approval of a new jobs and income program
application before July 1, 1998.

ITEM 6. Amend subrule 58.9(2) as follows:

58.9(2) Documentation that the business meets each of the
threshold requirements of subrule 58.7(1) or meets the waiv-
er requirements of subrule 58.7(4) including a copy of the
ordinance or resolution of the community approving the
start-up, location, or expansion of the business.

ITEM 7. Amend 261—58.9(15) by adding the following
new subrule:

58.9(13) A description of the site that is proposed to be-
come an economic development area. This description must,
at a minimum, include a legal description of the site and a de-
tailed map showing the boundaries of the proposed economic
development area.

ITEM 8. Rescind and reserve 261—58.12(15).

ITEM 9. Amend 261—58.13(15), catchwords, as fol-
lows:

261—58.13(15) Compliance monitoring; notice of non-
compliance and penallties.

ITEM 10. Amend 261—58.13(15) by adding the follow-
ing new subrule:

58.13(4) False report of taxes paid. A contractor or sub-
contractor to an eligible business who willfully makes a false
report to the eligible business under the sales and use tax re-
fund provisions of subrule 58.4(6) is guilty of a simple mis-
demeanor and in addition is liable for the payments of the tax
and any applicable penalty and interest.

[Filed Emergency 6/28/96, effective 7/1/96]
[Published 7/17/96]

EDITOR’S NOTE: For replacement pages for IAC, see IAC
Supplement 7/17/96.
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ARC 6555A

ENVIRONMENTAL PROTECTION
COMMISSIONI[567]

Adopted and Filed Emergency

Pursuant to the authority of Iowa Code Supplement sec-
tion 455B.474, the Environmental Protection Commission
hereby amends Chapter 133, “Rules for Determining Clean-
up Actions and Responsible Parties,” and Chapter 135,
“Technical Standards and Corrective Action Requirements
for Owners and Operators of Underground Storage Tanks,”
Iowa Administrative Code.

1995 Towa Acts, chapter 215, section 30, established a
technical advisory committee (TAC) consisting of represen-
tatives of various interested groups of citizens who were to
work jointly with the Iowa Department of Natural Resources
to develop rules implementing the provisions of lowa Code
Supplement section 455B.474. This section required the De-
partment to implement rules applicable to releases of regu-
lated substances from underground storage tanks consistent
with “risk-based corrective action” principles.

Notice of Intended Action was published in the lowa Ad-
ministrative Bulletin on November 8, 1995, as ARC 6013A.
The final public hearing was conducted on December 13,
1995. The Department received extensive public comments
and compiled a “Responsiveness Summary” dated January
29,1996. The TAC and the Department conducted 17 public
meetings subsequent to the Notice of Intended Action to re-
spond to issues raised by public comment and revise the pro-
posed rules as published in the Notice of Intended Action.
The TAC and the Department submitted a joint report to the
Commission at its June 17, 1996, public meeting. The De-
partment has compiled a second “Responsiveness Summary”
dated June 7, 1996, which summarizes the revisions that have
been made to the proposed rules.

Pursuant to Iowa Code section 17A.4(1)“b,” the Notice of
Intended Action was terminated due to the expiration of the
180-day statutory period which runs from the date of the last
oral presentation. Pursuant to Iowa Code 17A.4(2), the
Commission finds that notice and public participation would
be unnecessary and contrary to the public interest given the
extensive public participation in the development of these
rules and the expiration of the 180-day termination period.

In compliance with Iowa Code section 17A.5(2)“b”(2),
these rules are Adopted and Filed Emergency and will be-
come effective on August 15, 1996. This effective date will
allow the Department, in coordination with the lowa Com-
prehensive Petroleum Underground Storage Tank Fund
Board, to provide training on these rules and implement the
groundwater professional training and examination require-
ments necessary for certification in accordance with 1995
Iowa Code Supplement section 455G.18.

Because there are a number of new rules and rescission of
some provisions, these amendments also make revisions
throughout the chapter to update previous citations to con-
form to these changes. These revisions are not substantive
and are being filed with the Administrative Code editor, but
are not published in this rule making. Item 11 makes a
change to a provision not included in the original Notice of
Intended Action. Subrule 135.9(5) deals with the applicabili-
ty of the tank closure policy by reference to “the effective
date of these rules.” The applicable date for that reference is
October 24, 1988, and the subrule has been amended to in-
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corporate that date. This is not considered a material or sub-
stantive change warranting notice and comment.

In the interest of further public participation in the devel-
opment of these rules, the Commission is publishing a Notice
of Termination and Notice of Intended Action as ARC
6556A herein to solicit further public comment.

These amendments implement Iowa Code Supplement
g%ction 455B.474 and 1995 Iowa Acts, chapter 215, section

9Thcse amendments will become effective on August 15,
1996.
The following amendments are adopted.

ITEM 1. Amend rule 567—133.1(455B) by adding the
following new subrule:

133.1(5) This chapter is applicable to releases of petro-
leum from underground storage tanks subject to regulation
under Jowa Code chapter 455B, Division IV, Part 8, to the ex-
tent they are not inconsistent with the corrective action rules
in 567—135.6(455B) to 567—135.17(455B). This subrule
is not intended to limit the authority of the department to es-
tablish liability against responsible parties other than owners
and operators as defined in Iowa Code sections 455B.471(5)
and 455B.471(6).

ITEM 2. Amend subrule 135.1(3) by adding the follow-
ing new paragraph “e”:

e. Nonpetroleum underground storage tank systems.
Rules 135.8(455B) to 135.12(455B) do not apply to any non-
petroleum underground storage tank system except as other-
wise provided for by the department.

ITEM 3. Amend rule 567—135.2(455B) by rescinding
the definition of “Site cleanup report,” adding the follow-
ing new definitions in alphabetical order, and amending the
definitions for “Corrective action” and “Protected ground-
water source” as follows:

“Active remediation” means corrective action undertaken
to reduce contaminant concentrations by other than passive
remediation or monitoring.

“ASTM” means the American Society of Testing and Ma-
terials.

“Bedrock” means siltstone, sandstone, or coarse-grained
clastic rock, or carbonate rock of pre-Cenozoic geologic age.
“Vulnerable bedrock” means bedrock (1) in areas where
karst features or outcrops exist in the vicinity; (2) in an area
designated as good bedrock or variable bedrock aquifers
protected by thin drift confinement as shown on the DNR
map titled “Groundwater Vulnerability Regions of Iowa”; or
(3) any bedrock encountered before groundwater.

“Carcinogenic risk” means the incremental risk of a per-
son developing cancer over a lifetime as a result of exposure
to a chemical, expressed as a probability such as one in a mil-
lion (10°6). For carcinogenic chemicals of concern, probabil-
ity isderived from application of certain designated exposure
assumptions and a slope factor.

“Certified groundwater professional” means a person cer-
tified pursuant to 1995 Iowa Code section 455G.18 and
567—Chapter 134.

“Chemicals of concern” means the compounds derived
from petroleum-regulated substances which are subject to
evaluation for purposes of applying risk-based corrective ac-
tion decision making. These compounds are benzene, ethyl-
benzene, toluene, and xylene (BTEX) and naphthalene, ben-
zo(a)pyrene, benz(a)anthracene, and chrysene. (NOTE:
measurement of these last four constituents may be done by a
conversion method from total extractable hydrocarbons, see
subrule 135.8(3)).
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“Conduit” means underground structures which act as
pathways and receptors for chemicals of concern, including
but not limited to gravity drain lines and sanitary or storm
sewers.

“Corrective action” means an action taken to reduce, mini-
mize, eliminate, of clean up, control or monitor a release to
protect the public health and welfare safety or the environ-
ment. Corrective action includes, but is not limited to, use of
institutional controls, use of technological controls, excava-
tion of an underground storage tank for the purpose of repair-
ing a leak or removal of a tank, removal of contaminated soil,
disposal or processing of contaminated soil, and cleansing of
groundwaters or surface waters. Corrective action does not
include replacement of an underground storage tank. Cor-
rective action specifically excludes third-party liability.

“Drinking water well” means any groundwater well used
as a source for drinking water by humans and groundwater
wells used primarily for the final production of food or medi-
cine for human consumption in facilities routinely character-
ized with the Standard Industrial Codes (SIC) group 283 for
drugs and 20 for foods.

“Enclosed space” means space which can act as a receptor
or pathway capable of creating a risk of explosion or inhala-
tion hazard to humans and includes “explosive receptors”
and “confined spaces.” Explosive receptors means those re-
ceptors designated in these rules which are evaluated for ex-
plosive risk. Confined spaces means those receptors desig-
nated in these rules for evaluation of vapor inhalation risks.

“Groundwater ingestion pathway” means a pathway
through groundwater by which chemicals of concern may re-
sult in exposure to a human receptor as specified in rules ap-
plicable to Tier 1, Tier 2 and Tier 3.

“Groundwater plume” means the extent of groundwater
impacted by the release of chemicals of concern.

“Groundwater to plastic water line pathway” means a
pathway through groundwater which leads to a plastic water
line.

“Groundwater vapor to enclosed space pathway” means a
pathway through groundwater by which vapors from chemi-
cals of concern may lead to a receptor creating an inhalation
or explosive risk hazard.

“Hazard quotient” means the ratio of the level of exposure
of a chemical of concern over a specified time period to a ref-
erence dose for that chemical of concern derived for a similar
exposure period. Unless otherwise specified, the hazard quo-
tient designated in these rules is one.

“Institutional controls” means the restriction on use or ac-
cess (for example, fences, deed restrictions, restrictive zon-
ing) to a site or facility to eliminate or minimize potential ex-
posure to a chemical(s) of concern. Institutional controls
include any of the following:

1. A law of the United States or the state;

2. A regulation issued pursuant to federal or state laws;

3. An ordinance or regulation of a political subdivision
in which real estate subject to the institutional control is lo-
cated;

4. A restriction on the use of or activities occurring at
real estate which are embodied in a covenant running with
the land which:

* Contains a legal description of the real estate in a man-
ner which satisfies Iowa Code section 558.1 et seq.;

¢ Is properly executed, in a manner which satisfies Iowa
Code section 558.1 et seq.;

* Is recorded in the appropriate office of the county in
which the real estate is located;
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¢ Adequately and accurately describes the institutional
control; and

* Is in the form of a covenant as set out in Appendix C or
in such a manner reasonably acceptable to the department.

5. Any other institutional control the owner or operator
can reasonably demonstrate to the department which will re-
duce the risk from a release throughout the period necessary
to ensure that no applicable target risk is likely to be exceed-
ed.

“MCLs” means the drinking water primary maximum
contaminant levels set out in 567—41.3(455B).

“Noncarcinogenic risk” means the potential for adverse
systemic or toxic effects caused by exposure to noncarcino-
genicchemicals of concern, expressed as the hazard quotient.

“Non-drinking water well” means any groundwater well
(except an extraction well used as part of a remediation sys-
tem) not defined as a drinking water well including a ground-
water well which is not properly plugged in accordance with
department rules in 567—Chapters 39 and 49.

“Nonresidential area” means land which is not currently
used as a residential area and which is zoned for nonresiden-
tial uses.

“Pathway” means a transport mechanism by which chemi-
cals of concern may reach a receptor(s) or the location(s) of a
potential receptor.

“Point of compliance” means the location(s) at the
source(s) of contamination or at the location(s) between the
source(s) and the point(s) of exposure where concentrations
of chemicals of concern must meet applicable risk-based
screening levels at Tier 1 or other target level(s) at Tier 2 or
Tier 3.

“Point of exposure” means the location(s) at which an ac-
tual or potential receptor may be exposed to chemicals of
concern via a pathway.

“Potential receptor” means a receptor not in existence at
the time a Tier 1, Tier 2 or Tier 3 site assessment is prepared,
but which could reasonably be expected to exist within 20
years of the preparation of the Tier 1, Tier 2 or Tier 3 site as-
sessment or as otherwise specified in these rules.

“Preferential pathway” means conditions which act as a
pathway permitting contamination to migrate through soils
and to groundwater at a faster rate than would be expected
through naturally occurring undisturbed soils or unfractured
bedrock including but not limited to wells, cisterns, tile lines,
drainage systems, utility lines and envelopes, and conduits.

“Protected groundwater source” means a saturated bed,
formation, or group of formations which has a hydrauliccon-
ductivity of at least 0.44 meters per day (m/d) and a total dis-
solved solids of less than 2,500 milligrams per liter (mg/1)-
and a vulnerable bedrock aquifer with total dissolved solids
of less than 2,500 milligrams per liter (mg/l) if bedrock is en-
countered before groundwater.

“Receptor” means enclosed spaces, conduits, protected
groundwater sources, drinking and non-drinking water wells,
surface water bodies, and public water systems which when
impacted by chemicals of concern may result in exposure to
humans and aquatic life, explosive conditions or other ad-
verse effects on health, safety and the environment as speci-
fied in these rules.

“Reference dose” means a designated toxicity value estab-
lished in these rules for evaluating potential noncarcinogenic
effects in humans resulting from exposure to a chemical(s) of
concem. Reference doses are designated in Appendix A.

“Residential area” means land used as a permanent resi-
dence or domicile, such as a house, apartment, nursing home,
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school, child care facility or prison, land zoned for such uses,
or land where no zoning is in place.

“Risk-based screening level (RBSL)” means the risk-
based concentration level for chemicals of concern devel-
oped for a Tier 1 analysis to be met at the point(s) of com-
pliance and incorporated in the Tier 1 Look-up Table in
Appendix A.

“Site cleanup report” means the report required to be sub-
mitted by these rules and in accordance with department
guidance which may include the results of Tier 2 or Tier 3 as-
sessment and analysis.

“Site-specific target level (SSTL)” means the risk-based
target level(s) for chemicals of concern developed as the re-
sult of a Tier 2 or Tier 3 assessment which must be achieved
at applicable point(s) of compliance at the source to meet the
target level(s) at the point(s) of exposure.

“Soil leaching to groundwater pathway” means a pathway
through soil by which chemicals of concern may leach to
groundwater and through a groundwater transport pathway
impact an actual or potential receptor.

“Soil plume” means the vertical and horizontal extent of
soil impacted by the release of chemicals of concern.

“Soil to plastic water line pathway” means a pathway
which leads from soil to a plastic water line.

“Soil vapor to enclosed space pathway” means a pathway
through soil by which vapors from chemicals of concern may
lead to a receptor creating an inhalation or explosive risk haz-
ard.

“Surface water body” means general use segments as pro-
vided in paragraph 567—61.3(1)“a” and designated use seg-
ments of water bodies as provided in paragraph
567—61.3(1)“b” and subrule 567—61.3(5).

“Surface water criteria” means, for chemicals of concern,
the Criteria for Chemical Constituents in Table 1 of rule
567—61.3(455B), except that “1,000 ug/L” will be substi-

tuted for the chronic levels for toluene for Class B designated -

use segments.

“Surface water pathway” means a pathway which leads to
a surface water body.

“Target level” means the allowable concentrations of
chemicals of concern established to achieve an applicable
target risk which must be met at the point(s) of compliance as
specified in these rules.

“Target risk” refers to an applicable carcinogenic and non-
carcinogenic risk factor designated in these rules and used in
determining target levels (for carcinogenic risk assessment,
target risk is a separate factor, different from exposure fac-
tors, both of which are used in determining target levels).

“Technological controls” means a physical action which
does not involve source removal or reduction, but severs or
reduces exposure to a receptor, such as caps, containment,
carbon filters, point of use water treatment, etc.

“Tier 1 level” means the groundwater and soil levels in the
Tier 1 Look-up Table set out in rule 135.9(455B) and Appen-
dix A.

“Tier 1 site assessment” means the evaluation of limited
site-specific data compared to the Tier 1 levels established in
these rules for the purpose of determining which pathways do
not require assessment and evaluation at Tier 2 and which
sites warrant a no further action required classification with-
out further assessment and evaluation.

“Tier 2 site assessment” means the process of assessing
risk to actual and potential receptors by using site-specific
field data and designated Tier 2 exposure and fate and trans-
port models to determine the applicable target level(s).
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“Tier 3 site assessment” means a site-specific risk assess-
ment utilizing more sophisticated data or analytic techniques
than a Tier 2 site assessment.

“Underground utility vault” means any constructed space
accessible for inspection and maintenance associated with
subsurface utilities.

“Unreasonable risk to public health and safety or the envi-
ronment” means the Tier 1 levels for a Tier 1 site assessment,
the applicable target level for a Tier 2 site assessment, and the
applicable target level for a Tier 3 site assessment.

“Utility envelope” means the backfill and trench used for
any subsurface utility line, drainage system and tile line.

ITEM 4. Amend rule 567—135.6(455B) by adding the
following new subrule: ’

135.6(3) Release investigation and confirmation steps.
Owners and operators must immediately investigate and con-
firm all suspected releases of regulated substances requiring
reporting under 135.6(1) within seven days, or another rea-
sonable time period specified by the department, using either
the following steps or another procedure approved by the de-
partment:

a. System test. Owners and operators must conduct tests
(according to the requirements for tightness testing in
135.5(4)“c” and 135.5(5)“b”) that determine whether a leak
exists in that portion of the tank that routinely contains prod-
uct, or the attached delivery piping or both.

(1) Owners and operators must repair, replace or upgrade
the UST system and begin corrective action in accordance
with rule 135.9(455B) if the test results for the system, tank,
or delivery piping indicate a leak exists.

(2) Further investigation is not required if the test results
for the system, tank, and delivery piping do not indicate a
leak exists and if environmental contamination is not the ba-
sis for suspecting a release.

(3) Owners and operators must conduct a site check as de-
scribed in paragraph “b” of this subrule if the test results for
the system, tank, and delivery piping do not indicate a leak
exists but environmental contamination is the basis for sus-
pecting a release.

b. Site check. A certified groundwater professional
must conduct a site check in accordance with the tank closure
in place procedures as provided in 135.15(3) or they may
conduct a Tier 1 assessment in accordance with subrule
135.9(3). Under either procedure, the certified groundwater
professional must follow the policies and procedures appli-
cable to determining if the site is located in an area desig-
nated as vulnerable bedrock as provided in 135.8(5) to avoid
creating a preferential pathway for soil or groundwater con-
tamination to reach a bedrock aquifer. The certified ground-
water professional must measure for the presence of a release
where contamination is most likely to be present at the UST
site. In selecting sample types, sample locations, and mea-
surement methods, the certified groundwater professional
must consider the nature of the stored substance, the type of
initial alarm or cause for suspicion, the type of backfill, the
depth of groundwater, and other factors appropriate for iden-
tifying the presence and source of the release.

(1) If the test results of the site check indicate action lev-
els in 135.14(455B) have been exceeded, owners and opera-
tors must begin corrective action in accordance with rules
135.7(455B) to 135.12(455B).

(2) If the test results for the excavation zone or the UST
site do not indicate a release has occurred, further investiga-
tion is not required. '
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ITEM 5. Rescind subparagraph 135.7(3)“a”(5) and sub-
rule 135.7(4).

ITEM 6. Amend subrule 135.7(5) as follows:

135.7(5) Free product removal. At all sites where inves-
tigations under 135.7(3)“a”(6) indicate the presence .01 fi. or
more of free product, owners and operators must remove free
product to the maximum extent practicable as determined by
the department while continuing, as necessary, any actions
initiated under 135.7(2) to 135.7(4), or preparing for actions
required under 135.8(455B) to 135.12(455B). In meeting the
requirements of this subrule, owners and operators must:

a. Conduct free product removal at a frequency deter-
mined by the department and in a manner that minimizes the
spread of contamination into previously uncontaminated
zones by using recovery and disposal techniques appropriate
to the hydrogeologic conditions at the site, and that properly
treats, discharges or disposes of recovery by-products in
compliance with applicable local, state and federal regula-
tions. Owners and operators must report the results of free
product removal activities on forms designated by the de-
partment;

b. Use abatement of free product migration as a mini-
mum objective for the design of the free product removal sys-
tem;

¢. Handle any flammable products in a safe and compe-
tent manner to prevent fires or explosions; and

d. Unless directed to do otherwise by the department,
prepare and submit to the department, within 45 days after
confirming a release, a free product removal report and pro-
posal for subsequent free product removal activities that pro-
vides at least the following information:

(1) The names of the person(s) responsible for imple-
menting the free product removal measures;

(2) The estimated-quantity; type; and thickness of free
product observed or measured in monitoring wells, bore-
holes, and excavations;

(3) A detailed justification for the free product removal
technology proposed for the site. Base the justification nar-
rative on professional judgment considering the characteris-
tics of the free product plume (i.e., estimated volume, type of
product, thickness, extent), recovery costs, site hydrology
and geology, when the release event occurred, and the poten-
tial for petroleum vapors or explosive conditions to occur in
enclosed spaces.

3) (4) A schematic and narrative description of the free
product recovery system used;

4 (5) Whether any discharge will take place on-site or
off-site during the recovery operation and where this dis-
charge will be located;

65 (6) A schematic and narrative description of the treat-
ment system, and the effluent quality expected from any dis-
charge;

€6) (7) The steps that have been or are being taken to ob-
tain necessary permits for any discharge;

A (8) The disposition of the recovered free product;

€8) (9) Free product plume map; and

€9 (10) The estimated volume of free product present,
how the volume was calculated, recoverable volume and es-
timated recovery time.

e. Termination of free product recovery activities. Own-
ers and operators may propose to the department to termi-
nate free product recovery activities when significant
amounts of hydrocarbons are not being recovered. The de-
partment will consider proposals to terminate free product
recovery when the amount of product collected from a moni-
toring well is equal to or less than 0.1 gallon each month for
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a year unless another plan is approved by the department.
When free product activities have been terminated, owners
and operators must inspect the monitoring wells monthly for
at least a year. The department must be notified and free
product recovery activities reinitiated if during the monthly
well inspections it is determined the product thickness in a
monitoring well exceeds 0.02 foot. The monthly well inspec-
tion records must be kept available for review by the depart-
ment.

f. Unless directed to do otherwise by the department, pre-
pare and submit to the department within 180 days after con-
firniing a release, a Tier 2 site cleanup report.

ITEM 7. Rescind subrule 135.7(6).

ITEM 8. Rescind rule 567—135.8(455B) and add new
rules as follows:

567—135.8(455B) Risk-based corrective action.

135.8(1) General. The objective of risk-based corrective
action is to effectively evaluate the risks posed by contamina-
tion to human health, safety and the environment using a pro-
gressively more site-specific, three-tiered approach to site
assessment and data analysis. Based on the tiered assess-
ment, a corrective action response is determined sufficient to
remove or minimize risks to acceptable levels. Corrective
action response includes a broad range of options including
reduction of contaminant concentrations through active or
passive methods, monitoring of contamination, use of tech-
nological controls or institutional controls.

a. Tier 1. The purpose of a Tier 1 assessment is to identi-
fy sites which do not pose an unreasonable risk to public
health and safety or the environment based on limited site
data. The objective is to determine maximum concentrations
of chemicals of concern at the source of a release(s) in soil
and groundwater. The Tier 1 assessment assumes worse-case
scenarios in which actual or potential receptors could be ex-
posed to these chemicals at maximum concentrations
through certain soil and groundwater pathways. The point of
exposure is assumed to be the source showing maximum
concentrations. Risk-based screening levels (Tier 1 levels)
contained in the Tier 1 Look-up Table have been derived
from models which use conservative assumptions to predict
exposure to actual and potential receptors. (These models
and default assumptions are contained in Appendix A.) If
Tier 1 levels are not exceeded for a pathway, that pathway
may not require further assessment. If the maximum con-
centrations exceed a Tier 1 level, the options are to conduct a
more extensive Tier 2 assessment, apply an institutional con-
trol, or in limited circumstances excavate contaminated soil
to below Tier 1 levels. If all pathways clear the Tier 1 levels,
it is possible for the site to obtain a no action required classifi-
cation.

b. Tier 2. The purpose of a Tier 2 assessment is to use
site-specific data to assess the risk from chemicals of concern
to existing receptors and potential receptors using fate and
transport models in accordance with 135.10(455B). See
135.10(2)“a.”

c. Tier 3. Where site conditions may not be adequately
addressed by Tier 2 procedures, a Tier 3 assessment may pro-
vide more accurate risk assessment. The purpose of Tier 3 is
to identify reasonable exposure levels of chemicals of con-
cern and to assess the risk of exposure to existing and poten-
tial receptors based on additional site assessment informa-
tion, probabilistic evaluations, or sophisticated chemical fate
and transport models in accordance with 135.11(455B).

135.8(2) Certified groundwater professional. All assess-
ment, corrective action, data analysis and report develop-
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ment required under rules 135.6(455B) to 135.12(455B)
must be conducted by or under the supervision of a certified
groundwater professional in accordance with these rules and
department guidance as specified.

135.8(3) Chemicals of concern. Soil and groundwater
samples from releases of petroleum regulated substances
must always be analyzed for the presence of benzene, ethyl-
benzene, toluene, and xylene. In addition, if the release is
suspected to include any petroleum regulated substance other
than gasoline or gasoline blends, or if the source of the re-
lease is unknown, the samples must be tested for the presence
of Total Extractable Hydrocarbons (TEH). Appendices A
and B and department Tier 2 guidance define a method for
converting TEH values to a default concentration for naph-
thalene, benzo(a)pyrene, benz(a)anthracene and chrysene
-and conversion back to a representative TEH value. These
default values must be used in order to apply Tier 2 modeling
to these constituents in the absence of accurate laboratory
analysis. At Tier 2 and Tier 3, owners and operators have the
option of analyzing for these specific constituents and apply-
ing them to the specific target levels in Appendices A and B
instead of using the TEH conversion method if an approved
laboratory and laboratory technique are used.

135.8(4) Boring depth for sampling. When drilling for
the placement of groundwater monitoring wells, if ground-
water is encountered, drilling must continue to the maximum
of 10 feet below the first encountered groundwater or to the
bottom of soil contamination as estimated by field screening.
If groundwater is not encountered, drilling must continue to
the deeper of 10 feet below the soil contamination as esti-
mated by field screening or 75 feet from the ground surface.

135.8(5) Bedrock aquifer assessment. Prior to conduct-
ing any groundwater drilling, a groundwater professional
must determine if the site is located in an area designated as
vulnerable bedrock. The purpose of this determination is to
prevent drilling through contaminated subsurface areas
thereby creating a preferential pathway to a bedrock aquifer.
If the first encountered groundwater is above bedrock, site
assessment may proceed under the site check procedure in
135.6(455B), the Tier 1 procedure in 135.9(455B) or the Tier
2 procedure in 135.10(455B) as would be customary regard-
less of the bedrock designation. If vulnerable bedrock is en-
countered before groundwater, the groundwater professional
must conduct a Tier 2 assessment for all pathways under
135.10(455B), including specified bedrock procedures.

567—135.9(455B) Tier 1 site assessment policy and pro-
cedure.

135.9(1) General. The main objective of a Tier 1 site as-
sessment is to reasonably determine the highest concentra-
tions of chemicals of concern which would be associated
with any suspected or confirmed release. In addition, the
placement and depth of borings and the construction of moni-
toring wells must be sufficient to determine the sources of all
releases, the vertical extent of contamination, an accurate de-
scription of site stratigraphy, a reliable determination of
groundwater flow direction and an accurate identification of
applicable receptors.

a. Pathway assessment. The pathways to be evaluated at
Tier 1 are the groundwater ingestion pathway, soil leaching
to groundwater pathway, groundwater vapor to enclosed
space pathway, soil vapor to enclosed space pathway, soil to
plastic water line pathway, groundwater to plastic water line
pathway and the surface water pathway. Assessment re-
quires a determination of whether a pathway is complete, an
evaluation of actual and potential receptors, a determination
of whether conditions are satisfied for obtaining no further
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action clearance for individual pathways, or for obtaining a
complete site classification of “no action required.” A path-
way is considered complete if a chemical of concern has a
route which could be followed to reach an actual or potential
receptor.

b. Pathway clearance. If field data for an individual
pathway does not exceed the applicable Tier 1 levels or if a
pathway is incomplete, no further action is required to evalu-
ate the pathway unless otherwise specified in these rules. If
the field data for a pathway exceeds the applicable Tier 1 lev-
el(s) in the “lowa Tier 1 Look-up Table,” the response is to
conduct further assessment under Tier 2 or Tier 3 unless an
effective institutional control isapproved. In limited circum-
stances excavation of contaminated soils may be used as an
option to obtain pathway clearance. If further site assess-
ment indicates site data exceeds an applicable Tier 1 level(s)
for a previously cleared pathway or the conditions justifying
a determination of pathway incompleteness change, that
pathway must be reevaluated as part of a Tier 2 or Tier 3 as-
sessment.

c. Chemical group clearance. If field data for all chemi-
cals of concern within a designated group of chemicals is be-
low the Tier 1 levels, no further action is required as to the
group of chemicals unless otherwise specified in these rules.
Group one consists of benzene, ethylbenzene, toluene, and
xylene (BTEX). Group two consists of naphthalene, ben-
zo(a)pyrene, benz(a)anthracene and chrysene; TEH default
values are incorporated into the lowa Tier 1 Look-up Table
and Appendix A for Group two chemicals.

‘d. Site classification. A site can be classified as no action
required only after all pathways have met the conditions for
pathway clearance as provided in this rule.

e. Groundwater sampling procedure. Groundwater
sampling and field screening must be conducted in accor-
dance with department Tier 1 guidance. A minimum of three
properly constructed groundwater monitoring wells must be
installed, subject to the limitations on maximum drilling
depths, for the purpose of identifying maximum concentra-
tions of groundwater contamination, suspected sources of re-
leases, and groundwater flow direction.

(1) Field screening must be used to locate suspected re-
leases and to determine locations with the greatest concentra-
tions of contamination. Field screening is required as per de-
partment guidance at each former and current tank basin,
each former and current pump island, along the piping, and at
any other areas of actual or suspected releases. In placing
monitoring wells, the following must be considered: field
screening data, available current and historical information
regarding the releases, tank and piping layout, site condi-
tions, and drilling data available from sites in the vicinity. At
least one well must be placed at each suspected source of re-
lease which shall include at a minimum: the pump island
with the greatest field screening level, each current and for-
mer underground storage tank basin, and if field screening
shows greater levels than at the pump islands or tank basins,
at other suspected sources of releases. A well must be
installed in a presumed downgradient direction and within 30
feet of the source with the greatest field- screening level.
Three of the wells must be placed in a triangular arrangement
to determine groundwater flow direction.

(2) Where the circumstances which prompt a Tier 1 as-
sessment identify a discreet source and cause of a release, and
the groundwater professional is able to rule out other sus-
pected sources or contributing sources such as pump islands,
piping runs and tank basins, the application of field screening
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and groundwater well placement may be limited to the
known source.

f. Soil sampling procedure. The objective of soil sam-
pling is to identify the maximum concentrations of soil con-
tamination in the vadose and saturated zones and to identify
sources of releases. The same principles stated above apply
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to soil sampling. Soil samples must be taken from borings
with the greatest field screening levels even if the boring will
not be converted to a monitoring well. At a minimum, soil
and groundwater samples must be collected for analysis from
all borings which are converted to monitoring wells.

Towa Tier 1 Look-Up Table

Group 1 Group 2
Media Exposure Pathway Receptor | Benzene | Toluene Ethylbenzene | Xylene TEH
Groundwater Ingestion actual 5 1,000 700 10,000 1,200
potential 290 7,300 3,700 73,000 | 75,000
Groundwater Vapor all 1,540 20,190 46,000 NA |{2,200,000
Groundwater to Enclosed Space
(ug/L) Groundwater to Plastic Al 750 | 7,300 3,700 | 73,000 | 75,000
Water Line
Surface Water all 290 1,000 3,700 73,000 | 75,000
Soil Leaching all 0.54 42 15 NA 3,800
to Groundwater
Soil Soil Vapor all 1.24 51 84 NA 50,500
(mg/kg) to Enclosed Space
Soil to Plastic all 1.8 120 43 NA 10,500
‘Water Line

NA: Not applicable. There are no limits for the chemical for
the pathway, because for groundwater pathways the con-
centration for the designated risk would be greater than the
solubility of the pure chemical in water, and for soil pathways
the concentration for the designated risk would be greater
than the soil concentration if pure chemical were present in
the soil.

TEH: Total Extractable Hydrocarbons. The TEH value is
based on risks from naphthalene, benzo(a)pyrene, benz(a)an-
thracene, and chrysene. Refer to Appendix B for further de-
tails.

135.9(2) Conditions requiring Tier 1 site assessment. Un-
less owners and operators choose to conduct a Tier 2 assess-
ment, the presence of bedrock requires a Tier 2 assessment as
provided in 135.8(5), or these rules otherwise require prepa-
ration of a Tier 2 site assessment, a Tier 1 site assessment
must be completed in response to release confirmation as
provided in rule 135.6(455B), or tank closure investigation
under 135.15(455B), or other reliable laboratory analysis
which confirms the presence of contamination above the ac-
tion levels in 135.14(455B).

135.9(3) Tier 1 assessment report. Unless directed to do
otherwise by the department or the owners or operators
choose to prepare a Tier 2 site cleanup report, owners and op-
erators must assemble information about the site and the na-
ture of the release in accordance with the department Tier 1
guidance, including information gained while confirming the
release under 135.6(455B), tank closure under 135.15(455B)
or completing the initial abatement measures in 135.7(1) and
135.7(2). This information must include, but is not necessar-
ily limited to, the following:

a. Data on the nature and estimated quantity of release.

b. Results of any release investigation and confirmation
actions required by subrule 135.6(3).

c. Results of the free product investigations required un-
der 135.7(3)“a”(6), to be used by owners and operators to de-
termine whether free product must be recovered under
135.7(5).

d. Chronology of site and underground storage tank
ownership and tank operational history, including but not
limited to known subsurface or aboveground releases, past
remediation or other corrective action, type of petroleum
product stored, recent tank and piping tightness test results,
and confirmation that all tank and piping leak detection sys-
tems have been reviewed and do not indicate a release rate.

e. Appropriate diagrams of the site and the underground
storage tank system and surrounding land use, identifying
site boundaries and existing structures and uses such as resi-
dential properties, schools, hospitals, child care facilities and
a general description of relevant land use restrictions and
known future land use.

f. Current proof of financial responsibility as required
by 136.19(455B) and 136.20(455B) and the status of cover-
age for corrective action under any applicable financial as-
surance mechanism or other financial assistance program.

g. Areceptor survey including but not limited to the fol-
lowing: existing buildings, enclosed spaces (basements,
crawl spaces, utility vaults, etc.), conduits (gravity drain
lines, sanitary and storm sewer mains and service lines), plas-
tic water lines and other utilities within 500 feet of the site.
For conduits and enclosed spaces there must be a description
of construction material, conduit backfill material, slope of
conduit and trenches (include flow direction of sewers), buri-
al depth of utilities or subsurface enclosed spaces, and the
relationship to groundwater elevations.

h. An explosive vapor survey of enclosed spaces where
there may be the potential for buildup of explosive vapors.
The groundwater professional must provide a specific justifi-
cation for not conducting an explosive vapor survey.

i. Asurvey of all surface water bodies within 200 feet of
the site.

j- A survey of all active, abandoned and plugged
groundwater wells within 1,000 feet of the site with a de-
scription of construction and present or future use.

k. Accurate and legible diagrams of all soil and ground-
water sampling, monitoring well and soil boring logs, and
laboratory analytical reports.
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l. A Tier 1 site assessment in accordance with the de-
partment’s Tier 1 guidance. The Tier 1 report shall be sub-
mitted on forms and in a format prescribed by this guidance.
The Tier 1 data analysis shall be performed by using comput-
er software developed by the department or by using the
computer software’s hard-copy version.

135.9(4) Groundwater ingestion pathway assessment.
The groundwater ingestion pathway addresses the potential
for human ingestion of petroleum-regulated substances from
existing groundwater wells or potential drinking water wells.

a. Pathway completeness. This pathway is considered
complete if: (1) there is a drinking or non-drinking water
well within 1,000 feet of the source area(s) exhibiting the
maximum concentrations of the chemicals of concern; or (2)
the first encountered groundwater is a protected groundwater
source.

b. Receptor evaluation. A drinking or non-drinking wa-
ter well within 1,000 feet of the source area is an actual recep-
tor. The Tier 1 levels for actual receptors apply to drinking
water wells and the Tier 1 levels for potential receptors apply
to non-drinking water wells. Potential receptor points of ex-
posure exist if the first encountered groundwater is a pro-
tected groundwater source but no actual receptors presently
exist within 1,000 feet of the source.

c. Pathway clearance. If the pathway is incomplete, no
further action is required for this pathway. If the Tier 1 level
for actual or potential receptors is not exceeded, no further
action is required for this pathway. Groundwater wells that
are actual or potential receptors may be plugged in accor-
dance with 567—Chapter 39 and 567—Chapter 49 and may
result in no further action clearance if the groundwater is not
a protected groundwater source and the pathway is thereby
incomplete.

d. Corrective action response. If maximum concentra-
tions exceed the applicable Tier 1 levels for either actual or
potential receptors, a Tier 2 assessment must be conducted

unless effective institutional controls are- implemented as -

provided below. If the receptor type is potential, the ground-
water is a protected groundwater source and the maximum
concentrations are below the Tier 1 levels for this type, but
exceed the Tier 1 levels for actual receptors, the owner or op-
erator must: (1) implement an institutional control at the site
or conduct a Tier 2 assessment; and (2) provide notification
of site conditions on a department form to the department wa-
ter supply section, or if a county has delegated authority, then
the designated county authority responsible for issuing pub-
lic water supply construction permits or regulating private
water well construction as provided in 567——Chapters 38 and
49. Technological controls are not acceptable at Tier 1 for
this pathway.

e. Use of institutional controls. The use of institutional
controls is acceptable at Tier 1 for this pathway. If the path-
way is complete and the concentrations exceed the applicable
Tier 1 level(s) for actual receptors, the impacted drinking or
non-drinking water well must be properly plugged and the
institutional control must prohibit the use of a protected
groundwater source (if one exists) within 1,000 feet of the
source area. If the Tier 1 level is exceeded for potential re-
ceptors, the institutional control must prohibit the use of a
protected groundwater source within 1,000 feet of the source
area. If an effective institutional control is not feasible, a Tier
2 assessment must be performed for this pathway in accor-
dance with rule 135.10(455B).

135.9(5) Soil leaching to groundwater pathway assess-
ment. This pathway addresses the potential for soil contami-
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nation to leach to groundwater creating a risk of human expo-
sure through the groundwater ingestion pathway.

a. Pathway completeness. If the groundwater ingestion
pathway is complete, the soil leaching to groundwater path-
way is considered complete. -

b. Receptor evaluation. There is a single receptor type
for this pathway and one applicable Tier 1 level.

c. Pathway clearance. If the pathway is incomplete or
the pathway is complete and the maximum concentrations of
chemicals of concern do not exceed the Tier 1 levels, no fur-
ther action is required for assessment of this pathway.

d. Corrective action response. If the Tier 1 levels are ex-
ceeded for this pathway, a Tier 2 assessment must be con-
ducted or alternatively, institutional controls or soil excava-
tion may be undertaken in accordance with 135.9(7)“h.”

€. Use of institutional controls. Institutional controls
must satisfy the conditions applicable to the groundwater in-
gestion pathway as provided in 135.9(4)“e.”

135.9(6) Groundwater vapor to enclosed space pathway
assessment. This pathway addresses the potential for vapors
from contaminated groundwater to migrate to enclosed
spaces where humans could inhale chemicals of concern at
unacceptable levels. This pathway assessment assumes the
health-based Tier 1 levels will adequately protect against any
associated short- and long-term explosive risks.

a. Pathway completeness. This pathway is always con-
sidered complete for purposes of Tier 1 and must be evaluat-
ed.

b. Explosive vapor survey. An explosive vapor survey
must be conducted in accordance with procedures outlined in
the department Tier 1 guidance. If potentially explosive lev-
els are detected, the groundwater professional must notify
the owner or operator with instructions to report the condi-
tion in accordance with 567—Chapter 131. The owner or op-
erator must begin immediate response and abatement proce-
dures in accordance with 135.7(455B) and 567—Chapter

-133.- :

c. Receptor evaluation. For purposes of Tier 1, there is
one receptor type for this pathway and the Tier 1 level applies
regardless of the existence of actual or potential receptors.

d. Pathway clearance. No further action is required for
this pathway, if the maximum groundwater concentrations
do not exceed the Tier 1 levels for this pathway.

e. Corrective action response. If the maximum con-
centrations exceed the Tier 1 levels for this pathway, a Tier 2
assessment of this pathway must be conducted unless institu-
tional controls are implemented. Technological controls are
not acceptable at Tier 1 for this pathway.

f. Use of institutional controls. An institutional control
must be effective to prohibit the placement of enclosed space
receptors within 500 feet of the source area.

135.9(7) Soil vapor to enclosed space pathway assess-
ment. This pathway addresses the potential for vapors from
contaminated soils to migrate to enclosed spaces where hu-
mans could inhale chemicals of concern at unacceptable lev-
els. This pathway assessment assumes health-based screen-
ing levels at Tier 1 will adequately protect against short- and
long-term explosive risks.

a. Pathway completeness. This pathway is always con-
sidered complete for purposes of Tier 1 and must be evaluat-
ed.

b. Explosive vapor survey. An explosive vapor survey
must be conducted in accordance with procedures outlined in
the department Tier 1 guidance. If potentially explosive lev-
els are detected, the groundwater professional must notify
the owner or operator with instructions to report the condi-
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tion in accordance with 567—Chapter 131. The owner or op-
erator must begin immediate response and abatement proce-
dures in accordance with 135.7(455B) and 567—Chapter
133.

c. Receptor evaluation. For purposes of Tier 1, there is
one receptor type for this pathway, and the Tier 1 level ap-
plies regardless of existing or potential receptors.

d. Pathway clearance. No further action is required for
this pathway, if the maximum soil concentrations do not ex-
ceed the Tier 1 levels for this pathway. If the Tier 1 levels are
exceeded, soil gas measurements may be taken in accordance
with the Tier 2 guidance at the area(s) of maximum con-
centration. Subject to confirmation sampling, if the soil gas
measurements do not exceed the target levels in
135.10(7)“f,” no further action is required for this pathway.
If the Tier 1 level is not exceeded but the soil gas measure-
ment exceeds the target level, further action is required for
the pathway.

e. Soil gas samples. To establish that the soil gas mea-
surement is representative of the highest expected levels, a
groundwater professional must obtain two soil gas samples
taken at least two weeks apart, and one of the samples must
be taken during a seasonal period of lowest groundwater
elevation below the frostline.

f. Corrective action response. If the maximum con-
centrations exceed the Tier 1 levels and the soil gas measure-
ments exceed target levels for this pathway, or if no soil gas
measurement was taken, a Tier 2 assessment of this pathway
must be conducted unless institutional controls are imple-
mented or soil excavation is conducted as provided below.
Technological controls are not acceptable at Tier 1 for this
pathway.

g. Use of institutional controls. An institutional control
must be effective to eliminate the placement of enclosed
space receptors within 500 feet of the source area.

h. Soil excavation. Excavation of contaminated soils for
the purpose of removing soils contaminated above the Tier 1
levels is permissible as an alternative to conducting a Tier 2
assessment. Adequate field screening methods must be used
to identify maximum concentrations during excavation. Ata
minimum, one soil sample must be taken for field screening
every 100 square feet of the base and each sidewall. Soil
samples must be taken for laboratory analysis at least every
400 square feet of the base and each sidewall of the excavated
area to confirm that remaining concentrations are below Tier
1levels. If the excavation is less than 400 square feet, a mini-
mum of one sample must be analyzed for each sidewall and
the base.

135.9(8) Groundwater to plastic water line pathway as-
sessment. This pathway addresses the potential for creating a
drinking water ingestion risk due to contact with plastic wa-
ter lines and causing infusion to the drinking water.

a. Pathway completeness and receptor evaluation.

(1) Actual receptors. This pathway is considered com-
plete for an actual receptor if there is an existing plastic water
line within 200 feet of the source and the first encountered
groundwater is less than 15 feet below the bottom of the
trench containing the water line.

(2) Potential receptors. This pathway is considered com-
plete for a potential receptor if the first encountered ground-
water is less than 20 feet below ground surface.

b. Pathway clearance. If the pathway is not complete, no
further action is required for this pathway. If the pathway is
complete and the maximum concentrations of all chemicals
of concern do not exceed the Tier 1 levels for this pathway, no
further action is required for this pathway.
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c. Utility company notification. The utility company
which supplies water service to the area must be notified of
all actual and potential plastic water line impacts. Notifica-
tion of potential plastic water line impacts may be postponed
until completion of Tier 2 if a Tier 2 assessment is required.

d. Corrective action response.

(1) For actual receptors, if the Tier 1 levels are exceeded,
all plastic water lines within 200 feet must be replaced with
nonplastic lines or the plastic lines must be relocated beyond
the 200-foot distance. A Tier 2 assessment must be con-
ducted for this pathway if lines are not replaced or relocated.

(2) For potential receptors, upon utility company notifi-
cation, no further action will be required for this pathway.

135.9(9) Soil to plastic water line pathway assessment.
This pathway addresses the potential for creating a drinking
water ingestion risk due to contact with plastic water lines
and infusion into the drinking water.

a. Pathway completeness.

(1) Actual receptors. This pathway is considered com-
plete for an actual receptor if a plastic water line exists within
200 feet of the source.

(2) Potential receptors. This pathway is always consid-
ered complete for potential receptors.

b. Pathway clearance. If the pathway is not complete for
actual receptors, no further action is required for this path-
way. If the pathway is complete for actual receptors and the
maximum concentrations of all chemicals of concern do not
exceed Tier 1 levels for this pathway, no further action is re-
quired. For potential receptors, upon utility company notifi-
cation, no further action will be required for this pathway for
potential receptors.

c. Utility company notification. The utility company
which supplies water service to the area must be notified of
all actual and potential plastic water line impacts. Notifica-
tion of potential plastic water line impacts may be postponed
until completion of Tier 2 if a Tier 2 assessment is required.

d. Corrective action response. For actual receptors, if
the Tier 1 levels are exceeded for this pathway, the plastic
water lines or utility lines may be replaced with nonplastic
lines or the plastic lines must be relocated to a distance be-
yond 200 feet of the source. Excavation of soils to below Tier
1 levels may be undertaken in accordance with 135.9(7)“h.”
If none of these options is implemented, a Tier 2 assessment
must be conducted for this pathway.

135.9(10) Surface water pathway assessment. This path-
way addresses the potential for contaminated groundwater to
impact surface water bodies creating risks to human health
and aquatic life.

a. Pathway completeness. This pathway is considered
complete if a surface water body is present within 200 feet of
the source. For purposes of Tier 1, surface water bodies in-
clude both general use segments and designated use seg-
ments as provided in 567—subrule 61.3(1).

b. Receptor evaluation. The Tier 1 levels for this path-
way only apply to designated use segments of surface water
bodies as provided in 567—subrules 61.3(1) and 61.3(5).
The point of compliance is the source area with the highest
concentrations of chemicals of concern. General use seg-
ments of surface water bodies as provided in 567—paragraph
61.3(1)“a” are only subject to the visual inspection criteria.

c. Visual inspection requirements. A visual inspection
of all surface water bodies within 200 feet of the source must
be conducted to determine if there is evidence of a sheen on
the water or there is evidence of petroleum residue along the
bank. If a sheen or residue is evident or has been reported to
be present, the groundwater professional must make a suffi-
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cient investigation to reasonably determine its source. If in
the opinion of the groundwater professional, the sheen is not
associated with the underground storage tank site, the profes-
sional must report and reasonably justify this opinion. If in
the opinion of the groundwater professional the sheen is nota
petroleum-regulated substance, a sample must be laboratory
tested in accordance with 135.16(455B) to confirm it is not a
petroleum-regulated substance.

d. Pathway clearance. If the pathway is not complete or
it is complete and the maximum concentrations of all chemi-
cals of concern at the point of compliance do not exceed the
Tier 1 levels and there is no petroleum sheen or residue attrib-
utable to the site, no further action is required for assessment
of this pathway.

e. Corrective action response. If any Tier 1 level is ex-
ceeded for any chemical of concern or the groundwater pro-
fessional determines the presence of a petroleum-regulated
substance sheen or residue, a Tier 2 assessment of this path-
way must be conducted.

135.9(11) Tier 1 submission and review procedures.

a. Within 90 calendar days of release confirmation or
another reasonable period of time determined by the depart-
ment, owners and operators must submit to the department a
Tier 1 report in a format prescribed by the department and in
accordance with these rules and the department Tier 1 guid-
ance.

b. If the owner or operator elects to prepare a Tier 2 site
cleanup report instead of a Tier 1 assessment, the department
must be notified in writing prior to the expiration of the Tier 1
submission deadline. The Tier 2 site cleanup report must be
submitted to the department in accordance with rule
135.10(455B) within 180 calendar days of release confirma-
tion or another reasonable period of time determined by the
department.

c. Tier 1 report completeness and accuracy. A Tier 1 re-
port is considered to be complete if it contains all the infor-
mation and data required by this rule and the department Tier
1 guidance. The report is accurate if the information and data
is reasonably reliable based first on application of the stan-
dards in these rules and department guidance and second,
generally accepted industry standards.

d. The certified groundwater professional shall include
the following certification with the Tier 1 site assessment re-
port:

I , Groundwa-
ter Professional Certification No. , am
familiar with all applicable requirements of lowa Code sec-
tion 455B.474 and all rules and procedures adopted thereun-
der including, but not limited to, 567—Chapter 135 and the
Department of Natural Resources Tier 1 guidance. Based on
my knowledge of those documents and information I have
prepared and reviewed regarding this site, UST Registration
No. , LUST No. I certify
that this document is complete and accurate as provided in
567 IAC 135.9(11)“c” and meets the applicable requirements
of the Tier 1 site assessment.

Signature:
Date:

e. Upon receipt of the Tier 1 report, the department may
review it by reliance on the groundwater professional’s certi-
fication and 2 summary review for completeness and accura-
cy or may undertake a more complete review to determine
completeness and accuracy and compliance with department
rules and guidance. If the Tier 1 report proposes to classify
the site “no action required,” the department may review the
report as provided in 135.9(11)“g.”

FILED EMERGENCY 173

f. If a “no action required” site classification is not pro-
posed, the department must within 60 days approve the Tier 1
report for purposes of completeness or disapprove of the re-
port upon a finding of incompleteness, inaccuracy or non-
compliance with these rules. If no decision is made within
this time period, the report is deemed to be accepted for pur-
poses of completeness. The department retains the authority
to review the report at the time a no action required site clas-
sification is proposed.

g. No action required site classification review. The de-
partment will review each Tier 1 report which proposes to
classify a site as “no action required” to determine whether
the data and information are complete and accurate, the data
and information comply with department rules and guidance
and the site classification proposal is reasonably supported
by the data and information.

135.9(12) Tier 1 site classification and corrective action
response. :

a. No action required site classification. At Tier 1, a site
is only eligible for a “no action required” classification. To
be classified as no action required, each pathway must meet
the requirements for pathway clearance as specified in this
rule. If the department determines a no action required site
classification is appropriate, a no further action certificate
may be issued as provided in 135.12(10).

b. Where an individual pathway or a chemical group
meets the requirements for clearance but the site is not en-
titled to a no action required classification, only those path-
ways and chemical groups which do not meet the no further
action requirements must be evaluated as part of a Tier 2 as-
sessment as provided in rule 135.10(455B).

c. Compliance monitoring and confirmation sampling.
Compliance monitoring is not an acceptable corrective ac-
tion at Tier 1. Except for soil gas sampling under 135.9(7),
confirmation sampling to verify a sample does not exceed a
Tier 1 level is not required. However, the department retains
the authority to require confirmation sampling from existing
groundwater monitoring wells if a no action required classifi-
cation is being proposed at Tier 1 and the department has a
reasonable basis to question the representative validity of the
samples based on, for example, the seasonal bias of the sam-
pling, evidence of multiple sources of releases, marginal
groundwater monitoring well locations and analytical vari-
ability.

d. Expedited corrective action. Expedited corrective ac-
tion is permissible in accordance with 135.12(11).

567—135.10(455B) Tier 2 site assessment policy and pro-
cedure.

135.10(1) General conditions. A Tier 2 site assessment
must be conducted and a site cleanup report submitted for all
sites which have not obtained a no action required site classi-
fication and for all pathways and chemicals of concern
groups that have not obtained no further action clearance as
provided in 135.9(455B). If in the course of conducting a
Tier 2 assessment, data indicates the conditions for pathway
clearance under Tier 1 no longer exist, the pathway shall be
further assessed under this rule. The Tier 2 assessment and
report must be completed whenever free product is discov-
ered as provided in 135.7(455B). If the owner or operator
elects to complete the Tier 2 site assessment without doing a
Tier 1 assessment, all the Tier 1 requirements as provided in
135.9(455B) must be met in addition to requirements under
this rule.

a. Guidance. The Tier 2 site assessment shall be con-
ducted in accordance with the department’s “Tier 2 Site As-
sessment Guidance” and these rules. The site cleanup report
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shall be submitted on forms and in a format prescribed by this
guidance. The Tier 2 data analysis shall be performed by us-
ing computer software developed by the department or by us-
ing the computer software’s hard copy version.

b. Classification. At Tier 2, individual pathways may be
classified as high risk or low risk or no action required and
separate classification criteria may apply to actual and poten-
tial receptors for any pathway. A single pathway may have
multiple classifications based on actual or potential receptor
evaluations. A pathway must meet both the criteria for actual
and potential receptors for the pathway to obtain a classifica-
tion of no action required. Sites may have multiple pathway
classifications. For a site to obtain a no action required clas-
sification, all pathways must meet the individual pathway
criteria for no action required classification.

135.10(2) General Tier 2 assessment procedures.

a. Objectives. The objective of a Tier 2 assessment is to
collect site-specific data and with the use of Tier 2 modeling
determine what actual or potential receptors could be im-
pacted by chemicals of concern and what concentrations at
the source are predicted to achieve protection of these recep-
tors. Both Tier 1 and Tier 2 are based on achieving similar
levels of protection of human health, safety and the environ-
ment.

b. Groundwater modeling. Tier 2 uses fate and transport
models to predict the maximum distance groundwater con-
tamination is expected to move and the distribution of con-
centrations of chemicals of concern within this area. The
model is used for two basic purposes. One, it is used to pre-
dict at what levels of concentration contamination would be
expected to impact actual and potential receptors. Two, it is
used to determine a concentration at the source which if
achieved, and after dispersion and degradation, would pro-
tect actual and potential receptors at the point of exposure. In
predicting the transport of contaminants, the models assume
the contaminant plume is at “steady state” such that con-
centrations throughout the plume have reached a maximum
level and are steady or decreasing. The Tier 2 models are
only designed to predict transport in a direct line between the
source and downgradient to a receptor. In order to more rea-
sonably define a modeled plume in all directions, paragraph
“1” defines a method of decreasing modeled concentrations
as a percentage of their distance in degrees from the down-
gradient direction.

c. Soil vapor models. The soil vapor models are vertical
transport models and do not use modeling to predict soil con-
taminant transport horizontally to receptors.

d. Soil leaching to groundwater modeling. The soil
leaching to groundwater model is a model that predicts the
maximum concentrations of chemicals of concern that would
be expected in groundwater due to vertical leaching from the
area of maximum soil concentrations and then incorporates
the groundwater transport models to predict contaminant
transport through groundwater pathways.

€. Modeling default parameters. The Tier 2 model for-
mulas and applicable parameters are designated in Appendix
B land must be followed unless otherwise specified in these
rules.

f. Source width. The source width and source length are
variables used in modeling and must be determined by the
following criteria and as specified in the department’s Tier 2
guidance. The following are not to be used as criteria for de-
fining the extent of the contaminant plumes.

(1) Source width (equals Sy, in models) for groundwater
transport modeling. The sum of group one chemical (ben-
zene, toluene, ethylbenzene, xylene or “BTEX™) concentra-
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tions for each groundwater sample is determined and the
location of the sample with the maximum total BTEX is iden-
tified. Linear interpolation is used to estimate the area where
groundwater concentrations would be expected to exceed 50
percent of the maximum BTEX value, and this area is consid-
ered for the source width measurement. The same procedure
is used to determine source width for group two chemicals,
using TEH in groundwater. The width of the groundwater
contamination perpendicular to estimated groundwater flow
direction (Sy,) is determined, and the larger of either group
one or group two chemicals is used in the groundwater trans-
port model.

(2) Source width (Sy) and source length (equals W in
models) for soil leaching to groundwater transport modeling.
Both the source width perpendicular to the estimated ground-
water flow direction (Sy) and the source length parallel to the
estimated groundwater flow direction (W) are used in the soil
leaching to groundwater model. The sum of BTEX con-
centrations for each soil sample is determined and the loca-
tion of the sample with the maximum total BTEX is identi-
fied. Concentrations from both the vadose zone and the
saturated zone must be considered when determining the
maximum. Linear interpolation is used to estimate the area
where soil concentrations would be expected to exceed 50
percent of the maximum BTEX value, and this area is consid-
ered for the source width and source length measurements.
The same procedure is used to determine source width for
group 2 chemicals, using TEH in soil. Source width and
source length measurements for BTEX in groundwater are
also taken following the same linear interpolation criteria in
“f”(1)above. The source width value used in the model isthe
greatest of either the soil source width measurements or the
groundwater source width measurement. The source length
value used in the model is the greatest of either of the soil
source length measurements or the groundwater length mea-
surement.

(3) Estimating source width when free product is present.
Groundwater from wells with free product must be analyzed
for BTEX and the source width and source length are esti-
mated using the criteria in 135.10“f’(1) and 135.10“6*(2)
above. For those sites with approved site cleanup reports and
free product is present in wells but inadequate data to deter-
mine source width and source length as above is available,
source width and source length measurements are taken from
the area representing half the distance between wells with
free product and wells without free product.

g. Modeled simulation line. The simulation line repre-
sents the predicted maximum extent of groundwater contam-
ination and distribution of contaminant concentrations be-
tween the source(s) and actual or potential receptor locations.
The model calculates the simulation line using maximum
concentrations at the source(s) and predicting the amount of
dispersion and degradation. Modeled data in the simulation
line are compared with actual field data to verify the predic-
tive validity of the model and to make risk classification deci-
sions.

h. Modeled site-specific target level (SSTL) line. The
modeled SSTL line represents acceptable levels of contami-
nant concentrations at points between and including the
source(s) and an applicable point(s) of exposure or other
point(s) of compliance (ex. a potential receptor point of ex-
posure). The SSTL line is calculated by assuming an appli-
cable target level concentration at the point(s) of exposure or
point(s) of compliance and modeling back to the source to
determine the maximum concentrations at the source (SSTL)
that must be achieved to meet the target level at the point of
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exposure or compliance. Comparison of field data to this
SSTL line is used to determine a risk classification and deter-
mine appropriate corrective action response.

i. Crossgradient and upgradient modeling consider-
ations. A percentage of modeled contaminant concentrations
will be used to determine the SSTL line and simulation line in
directions other than downgradient as specified in the “Tier 2
Site Assessment Guidance.” In general, an angle of 30° to
either side of the range of downgradient directions will desig-
nate 100 percent of model results, 20 percent of modeled re-
sults will be used in the upgradient direction, and a relative
proportion will be used for points between these two guide-
lines. If the groundwater gradient is less than 0.005 or the
groundwater contaminant plume shows no definitive direc-
tion or shows directional reversals, values will be assumed to
be 100 percent of the modeled values in all directions from
the source.

j- Plume definition. The purpose of plume definition at
Tier 2 is to obtain sufficient data to determine the impact on
actual and potential receptors, to determine and confirm the
highest levels of contamination, to verify the validity of the
models, and to determine groundwater flow direction. The
number and location of borings and monitoring wells and the
specificity of plume definition will depend on the pathway or
pathways being assessed and the actual or potential receptors
of concern. Unless otherwise specified, groundwater and
soil contamination shall be defined to Tier 1 levels for the ap-
‘plicable pathways. Linear interpolation between two known
concentrations must be used to delineate plume extent. Sam-
ples with no concentrations detected shall be considered one-
half the detection limit for interpolation purposes.

k. Pathway completeness. Unless a pathway has ob-
tained clearance under Tier 1, each pathway must be evaluat-
ed at Tier 2. Pathways are generally considered complete
(unless otherwise specified) and receptors affected if actual
receptors or potential receptor points of exposure exist within
the modeled contaminant plume using the modeled simula-
tion line calculated to the applicable target level at a point of
exposure. If the actual contaminant plume exceeds the mod-
eled plume, the pathway is complete and must be evaluated if
actual or potential points of exposure exist within a distance
extending 10 percent beyond the edge of the defined plume.

1. Points of exposure and compliance. For actual recep-
tors, the point(s) of exposure is the receptor. For potential re-
ceptors, the potential receptor point(s) of exposure is deter-
mined by using actual plume definition or the modeled
simulation line to determine all points which exceed the tar-
get level(s) for potential receptors. The potential receptor
point(s) of exposure is the location(s) closest to the source
where a receptor could reasonably exist and which is not sub-
ject to an institutional control; for example, the source is the
potential receptor point of exposure if not subject to an insti-
tutional control or an adjoining property boundary line if that
property is not subject to an institutional control. At Tier 2,
the point(s) of exposure or potential receptor point(s) of ex-
posure is a point of compliance unless otherwise specified.
Other points of compliance are specified by rules and will
generally include all points along the SSTL line for purposes
of pathway and site classification and corrective action re-
sponse.

m. Group two chemicals. At Tier 2, chemical-specific
values for the four chemicals may be used or the largest of the
four TEH default values. (Refer to Appendix B and depart-
ment Tier 2 guidance for using the TEH conversion method
for modeling.) If chemical-specific values are used, the ana-
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lytical method must be approved by the department prior to
1ts use.

135.10(3) Bedrock assessment.

a. General. As provided in 135.8(5) if a groundwater
professional determines the site is located in an area of vul-
nerable bedrock and bedrock is encountered before ground-
water, special assessment procedures under this subrule ap-
ply. The objective of these special procedures is to avoid
creating a preferential pathway to a bedrock aquifer. The
owner or operator may choose to conduct a Tier 3 assessment
under 135.11(455B) as an alternative to proceeding under
this subrule. For sites located in vulnerable bedrock, there
are three general categories of site conditions which deter-
mine the assessment procedures that apply:

(1) Exempt granular bedrock. Bedrock which is deter-
mined to act as a granular aquifer as provided in paragraph
“e” and for which monitoring wells exist at the source as of
August 15, 1996;

(2) Granular bedrock. Bedrock which is determined to
act as a granular aquifer as provided in paragraph “e” and for
which monitoring wells do not exist at the source as of Au-
gust 15, 1996; and

(3) Nongranular bedrock. Bedrock which is determined
to not act as a granular aquifer.

b. Exemptions.

(1) Exempt granular bedrock. If bedrock is determined to
act as a granular aquifer and monitoring wells exist at the
source as of August 15, 1996, the site shall be evaluated using
the normal Tier 2 procedures in this rule.

(2) Soil pathways. The soil vapor to enclosed space path-
way and the soil to plastic water lines pathway shall be as-
sessed under the normal Tier 2 procedures in subrules
135.10(7) and 135.10(9) respectively. In all cases, the nor-
mal assessment must comply with the policy of avoiding a
preferential pathway to groundwater consistent with
135.8(5) and this subrule.

c. Soil and groundwater assessment. The vertical and
horizontal extent of soil contamination shall first be defined
to Tier 1 levels for the soil leaching to groundwater pathway
without drilling into bedrock. A minimum of three ground-
water monitoring wells shall be located and installed be-
tween 50 to 100 feet beyond the soil contamination Tier 1
levels to avoid creating a preferential pathway. Assessment
data as normally required by these rules and guidance must
be obtained and analyzed.

d. Soil contamination remediation. For all sites where
soil contamination exceeds the soil leaching to groundwater
Tier 1 levels, soil excavation or other active soil remediation
technology must be conducted in accordance with depart-
ment guidance to reduce concentrations to below this Tier 1
level. Soil remediation monitoring must be conducted in ac-
cordance with 135.12(455B).

e. Granular bedrock determination. The groundwater
professional must determine whether the groundwater in
bedrock acts in a manner consistent with a granular aquifer in
accordance with Tier 2 guidance. Factors that may be con-
sidered include, but are not limited to, extraordinary varia-
tions in groundwater elevations, unusual groundwater flow,
unusually high or variable hydraulic conductivities, and in-
consistency in total dissolved solids. If it is determined the
groundwater acts in a manner consistent with a granular aqui-
fer but does not meet the criteria for exemption under sub-
paragraph “a”(1), the plume must be defined. The policy of
avoiding the creation of a preferential pathway to the bedrock
aquifer in accordance with 135.8(5) must be followed.
Groundwater transport models cannot be used because they
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require groundwater monitoring wells at the source. There-
fore, this subrule provides special procedures for pathway
and receptor evaluation applicable to granular bedrock and
nongranular bedrock. The provisions of this rule apply to the
extent they are not inconsistent with these special proce-
dures.

f. Soil leaching to groundwater ingestion pathway. Un-
der this subrule, the soil leaching to groundwater pathway
only need be evaluated in combination with the groundwater
ingestion pathway. Because of the policies requiring soil re-
mediation to the soil leaching to groundwater Tier 1 levels
under paragraphs “d” and “k,” the soil leaching pathway tar-
get levels applicable to other groundwater transport path-
ways and other soil pathways would not be exceeded. If a
soil leaching to groundwater Tier 1 level is exceeded, the
pathway is high risk.

g. Special procedures for the groundwater ingestion
pathway.

(1) A protected groundwater source is assumed without
measurements of hydraulic conductivity for all sites located
in vulnerable bedrock.

(2) Groundwater well receptor evaluation for granular
and nongranular bedrock. All drinking and non-drinking wa-
ter wells within 1,000 feet of the source must be identified
and tested for chemicals of concern. All public water supply
systems within one mile of the source must be identified and
raw water tested for chemicals of concern. If no drinking wa-
ter wells are located within 1,000 feet of the source, all the
area within 1,000 feet is considered a potential receptor point
of exposure.

(3) Target levels. The following target levels apply re-
gardless of granular aquifer designation. If drinking water
wells are within 1,000 feet of the source, the applicable target
level is the groundwater ingestion pathway Tier 1 level for
actual receptors. If non-drinking water wells are within
1,000 feet of the source, the applicable target level is the
groundwater ingestion pathway Tier 1 level for potential re-
ceptors. For potential receptors, the applicable target level is
the groundwater ingestion pathway Tier 1 level for potential
receptors.

(4) Sentry well. If the Tier 1 level for actual receptors is
exceeded at sites in granular bedrock and the receptor has not
yet been impacted, a monitoring well shall be placed between
the source and an actual receptor, outside the defined plume
and approximately 200 feet from the actual receptor. For al-
ternative well placement, the certified groundwater profes-
sional must provide justification and obtain department ap-
proval. This monitoring well is to be used for monitoring
potential groundwater contamination of the receptor.

(5) High risk classification. A site located in vulnerable
bedrock shall be classified high risk for this pathway if any of
the following conditions exist regardless of granular aquifer
determination: The target level at any actual receptor is ex-
ceeded; drinking water well receptors are present within
1,000 feet and groundwater concentrations in any monitoring
well exceed the groundwater ingestion Tier 1 level for actual
receptors; non-drinking water wells are within 1,000 feet and
groundwater concentrations in any monitoring well exceed
the groundwater ingestion pathway Tier 1 level for potential
receptors; or for nongranular bedrock, if groundwater con-
centrations for chemicals of concern from any public water
system well within one mile of the source exceed 40 percent
of the Tier 1 level for actual receptors, and groundwater con-
centrations in any monitoring well exceed the groundwater
ingestion Tier 1 level for actual receptors. Corrective action
shall be undertaken as provided in paragraph “k.”
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(6) Low risk classification. Sites without an actual recep-
tor within 1,000 feet shall be classified as low risk for this
pathway if no high risk conditions exist, and the Tier 1 level
for potential receptors is exceeded. The site is subject to
monitoring as provided in paragraph “L” If an actual recep-
tor exists within 1,000 feet, a site located in granular or non-
granular bedrock shall be classified low risk for this pathway
when soil contamination has been removed or remediated to
below the soil leaching to groundwater Tier 1 levels, and all
groundwater monitoring wells are non-detect or below the
applicable target level for actual and potential receptors. A
site may be reclassified to no action required for this pathway
after all monitoring wells meet the exit monitoring criteria as
specified in paragraph “l.” (NOTE: Exit monitoring is re-
quired because groundwater monitoring wells are not located
at the source or if they are, the data is highly unreliable given
the nature of bedrock.)

h. Special procedures for the groundwater vapor to en-
closed space pathway.

(1) Soil gas plume. Soil gas measurements must be taken
regardless of granular aquifer determination and in accor-
dance with Tier 2 guidance to determine a soil gas plume.
Soil gas where practical should be measured at the soil-bed-
rock interface. At a minimum, soil gas must be measured at
the suspected area of maximum contamination and near the
three monitoring wells with the highest concentrations that
exceed the Tier 1 level for the groundwater to enclosed space
pathway. In a granular bedrock where the plume has been de-
fined, soil gas measurements should be taken near wells ex-
ceeding the Tier 1 level. Other soil gas measurements must
be taken as needed to define the extent of contamination
where soil gas measurements exceed the soil gas vapor target
levels.

(2) The soil gas target levels are those defined in
135.10(7)“€.”

(3) High risk classification. A site located in granular or
nongranular bedrock shall be classified high risk for this
pathway if an actual confined space receptor exists within 50
feet of the soil gas plume based on the soil gas target level as
defined in 135.10(6).

(4) Low risk classification. A site located in granular or
nongranular bedrock shall be classified as low risk for this
pathway if the soil gas exceeds the vapor target level at any
point and no actual confined space receptors exist within 50
feet of the soil gas contaminant plume.

i. Special procedure for the groundwater to plastic water
line pathway.

(1) Target level. The applicable target level is the Tier 1
level for plastic water lines.

(2) High risk classification. A site located in granular or
nongranular bedrock shall be classified high risk for this
pathway if the highest groundwater elevation is higher than
three feet below the bottom of a plastic water line as provided
in 135.10(8)“a”(1), risk classification cannot be determined
as provided in 135.12(455B) due to limitations on placement
of monitoring wells, and plastic water lines exist within 200
feet of a monitoring well which exceeds the Tier 1 level.

j- Special procedures for the surface water pathway.
Any surface water body within 200 feet of the source must be
evaluated under the following for sites located in granular or
nongranular bedrock.

(1) Point of compliance. The monitoring well closest to
the surface water body must be used as the point of com-
pliance to evaluate impacts to designated use segments as de-
scribed in 135.10(10). If the surface water criteria is exceed-
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ed, an allowable discharge concentration must be calculated
and met at the point of compliance.

(2) High risk classification. A site located in granular or
nongranular bedrock shall be classified high risk for this
pathway if the surface water pathway is within 200 feet of the
source, risk classification cannot be determined as per
135.12(455B) due to limitations on placement of monitoring
wells, and the monitoring well closest to the designated use
- segment exceeds the allowable discharge concentration.

(3) Low risk classification. If the allowable discharge
concentration is not exceeded at the point of compliance, the
site shall be classified as low risk for this pathway and subject
to monitoring under paragraph “1.”

k. High risk corrective action response. Owners and op-
erators have the option to conduct a Tier 3 assessment in ac-
cordance with 135.11(455B).

(1) Groundwater ingestion pathway. For high risk sites,
where soil exceeds the soil leaching to groundwater Tier 1
level for actual receptors, soil excavation or other active re-
mediation of soils must be conducted in accordance with de-
partment guidance to reduce soil concentrations below the
soil leaching Tier 1 level. Active remediation of groundwa-
ter is required in nongranular bedrock if the actual receptor
has been or is likely to be impacted. Active remediation of
groundwater is required in granular bedrock if the actual re-
ceptor has been impacted or the sentry well required by
135.10(3)“g”(4) has been impacted above Tier 1 levels. Ac-
ceptable corrective action for impacted or vulnerable
groundwater wells may include technological controls, insti-
tutional controls, well plugging, relocation, and well rein-
stallation with construction measures sufficient to prevent
contaminant infiltration to the well and to prevent formation
of a preferential pathway.

(2) Soil leaching/groundwater ingestion pathway high
risk monitoring. For high risk sites in nongranular or granu-
lar bedrock, if the soil concentrations do not exceed the soil
leaching to groundwater Tier 1 levels or have been reduced to
this level by corrective action, and active remediation of
groundwater is not required as in subparagraph (1), these
sites shall be subject to groundwater monitoring as provided
in paragraph “L.” Active remediation is required if ground-
water concentrations exceed the applicable target level less
than 200 feet from an actual receptor and if monitoring inside
the plume increases more than 20 percent of the previous
samples.

(3) Other pathways. For high risk sites other than ground-
water ingestion, active remediation must be conducted to re-
duce concentrations below the applicable target levels in-
cluding the use of institutional and technological controls.

l. Monitoring. For high and low risk sites, annual moni-
toring at a minimum is required as specified below, and po-
tential receptor status for low risk sites must be confirmed.
Annual monitoring may be used to meet the exit require-
ments for no action required classification in accordance
with paragraph “m.”

(1) Groundwater in nongranular bedrock. All groundwa-
ter monitoring wells must be monitored at least annually.

(2) Granular aquifer. The following monitoring wells
must be monitored at least annually: a well with detected lev-
els of contamination closest to the leading edge of the
groundwater plume between the source and the receptor, and
a sentry well with concentrations below the applicable target
level consistent with subparagraph “g”(4).

(3) Soil gas. For sites where the soil gas target level is ex-
ceeded, annual monitoring of soil gas is required at the sus-
pected area of maximum contamination and between the soil
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gas plume and any actual receptors within 100 feet of the soil
gas plume

m. No action required classification. A site may be given
a no action required classification after conducting a Tier 2
assessment as provided in this subrule if maximum soil con-
centrations do not exceed the Tier 1 levels for the soil leach-
ing pathway, and if groundwater exit monitoring criteria and
soil gas confirmation sampling are met as specified below.

(1) Groundwater in nongranular bedrock. Exit monitor-
ing requires that samples from all groundwater monitoring
wells must not exceed the applicable target levels for annual
sampling for three consecutive years.

(2) Granular aquifer. Exit monitoring must be met in two
ways:

1. A monitoring well between the source and the recep-
tor must not exceed applicable target levels for three sam-
pling events, and samples must be separated by at least six
months; and

2. The three most recent consecutive groundwater sam-
ples from a monitoring well between the source and the re-
ceptor with detected levels of contamination must show a
steady or declining trend and meet the following criteria: the
first of the three samples must be more than detection limits,
concentrations cannot increase more than 20 percent from
the first of the three samples to the third sample; concentra-
tions cannot increase more than 20 percent of the previous
sample; and samples must be separated by at least six
months.

(3) Soil gas. Confirmation sampling for soil gas must be
conducted as specified in 135.12(6)“c.”

n. After receiving a no action required classification, all
monitoring wells must be properly plugged.

135.19(4) Groundwater ingestion pathway assessment.

a. Pathway completeness. Unless cleared at Tier 1, this
pathway is complete and must be evaluated under any of the
following conditions: (1) the first encountered groundwater
is a protected groundwater source; or (2) there is a drinking
water well or a non-drinking water well within the modeled
groundwater plume or the actual plume as provided in
135.10(2)“)” and 135.10(2)“k.”

b. Receptor evaluation. All existing drinking water
wells and non-drinking water wells within the modeled
plume or the actual plume as provided in paragraph “a” must
be evaluated as actual receptors. Potential receptors only ex-
ist if the groundwater is a protected groundwater source. Po-
tential receptor points of exposure are those points within the
modeled plume or actual plume that exceed the potential
point of exposure target level. The point(s) of compliance for
actual receptor(s) is the receptor. The point(s) of compliance
for potential receptor(s) is the potential receptor point of ex-
posure as provided in 135.10(2)“j” and 135.10(2)“k.”

c. Targetlevels. For drinking water wells, the target lev-
el at the point(s) of exposure is the Tier 1 level for actual re-
ceptors. For non-drinking water wells, the target level at the
point(s) of exposure are the Tier 1 levels for potential recep-
tors. For potential receptors, the target level at the potential
receptor point(s) of exposure is the Tier 1 level for potential
receptors.

d. The soil leaching to groundwater pathway must be
evaluated in accordance with 135.9(5) if this pathway is
complete.

e. Modeling. AtTier2, the groundwater well is assumed
to be drawing from the contaminated aquifer, and the ground-
water transport model is designed to predict horizontal
movement to the well. If the groundwater professional deter-
mines that assessment of the vertical movement of contami-
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nation is advisable to determine the potential or actual impact
to the well source, a Tier 3 assessment of this vertical path-
way may be conducted. The groundwater professional shall
submit a work plan to the department specifying the assess-
ment methods and objectives for approval in accordance with
135.11(455B). Factors which should be addressed include,
but are not limited to, well depth and construction, radius of
influence, hydrogeologic separation of aquifer, preferential
pathways, and differing water quality characteristics.

f. Plume definition. The groundwater plume shall be
defined to the applicable Tier 1 level for actual receptors ex-
cept, where there are no actual receptors and the groundwater
is a protected groundwater source, the plume shall be defined
to the Tier 1 level for potential receptors.

g. Pathway classification. This pathway shall be classi-
fied as high risk, low risk or no action required in accordance
with 135.12(455B).

h. Corrective action response. Corrective action must be
conducted in accordance with 135.12(455B).

i. Use of institutional controls. The use of institutional
controls may be used to obtain no action required pathway
classification. If the pathway is complete and the concentra-
tions exceed the applicable Tier 1 level(s) for actual recep-
tors, the impacted drinking or non-drinking water well must
be properly plugged and the institutional control must pro-
hibit the use of a protected groundwater source (if one exists)
within the actual or modeled plume as provided in
135.10(2)“j” and 135.10(2)“k.” If the Tier 1 level is exceed-
ed for potential receptors, the institutional control must pro-
hibit the use of a protected groundwater source within the ac-
tual or modeled plume, whichever is greater.

135.10(5) Soil leaching to groundwater pathway assess-
ment.

a. General. The soil leaching to groundwater pathway is
evaluated using a one-dimensional model which predicts
vertical movement of contamination through soil to ground-
water and transported by the groundwater to a receptor. The
model is used to predict the maximum concentrations of
chemicals of concern that would be present in groundwater
beneath a source area which is representative of residual soil
contamination and maximum soil concentrations. The pre-
dicted groundwater concentrations then must be used as a
groundwater source concentration to evaluate its impact on
other groundwater transport pathways, including the ground-
water ingestion pathway, the groundwater vapor pathway,
the groundwater plastic line pathway and the surface water
pathway.

b. Pathway completeness. This pathway is complete
whenever a groundwater transport pathway is complete as
provided in this rule.

c. Plume definition. The soil plume shall be defined to
the Tier 1 levels for the soil leaching to groundwater path-
way.

d. Receptor evaluation. Receptors for this pathway are
the same as the receptors for each complete groundwater
transport pathway.

e. Modeling and target levels. The soil and groundwater
parameters shall be measured as provided in 135.10(2).

The soil leaching to groundwater model shall be used to
calculate the predicted groundwater source concentration.
Each applicable groundwater transport pathway model shall
then be used in accordance with the rules for that pathway to
predict potential impact to actual receptors, the location of
potential receptor points of exposure and the site-specific tar-
get level (SSTL) in groundwater at the source. This SSTL
then is used to calculate a SSTL for soil at the source. If the
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soil concentrations exceed the SSTL for soil, corrective ac-
tion response shall be evaluated.

f. Corrective action response. If the maximum soil con-
centration at the source exceeds the SSTL for soil for actual
or potential receptors, corrective action must be taken in ac-
cordance with 135.12(455B).

135.10(6) Groundwater vapor to enclosed space pathway
assessment.

a. Pathway completeness. Unless cleared at Tier 1, this
pathway is always considered complete for purposes of Tier

b. Explosive vapor survey. If an explosive vapor survey
has not been conducted as part of a Tier 1 assessment, an ex-
plosive vapor survey of enclosed spaces must be conducted
during the Tier 2 assessment in accordance with 135.9(6)“b”
and procedures outlined in the department’s Tier 1 guidance.

c. Confined space receptor evaluation. Actual and po-
tential receptors are evaluated at Tier 2 for this pathway.

(1) Actual receptors. An existing confined space within
the modeled groundwater plume or the actual groundwater
plume as provided in 135.10(2)“j” and 135.10(2)“k” is an ac-
tual receptor. For the purpose of Tier 2, a confined space isa
basement in a building occupied by humans. Buildings
constructed with a concrete slab on grade or buildings
constructed without a concrete slab, but with a crawl space
are not considered confined spaces. Sanitary sewers are con-
sidered confined space receptors and preferential pathways if
an occupied building exists within 200 feet of where the sew-
er line crosses over or through actual or modeled groundwa-
ter contamination which exceeds the target levels calculated
for sewers. The sanitary sewer includes its utility envelope.
The point of exposure is the receptor and points of com-
pliance include the locations where target level measure-
ments may be taken as provided in paragraphs “f” and “g.”

(2) Potential receptors. Potential receptors are confined
spaces that do not presently exist but could exist in the future.
Areas within the actual groundwater plume perimeter and
modeled groundwater plume perimeter are considered poten-
tial receptor points of exposure. Potential receptors are eval-
uated and target levels established based on the current zon-
ing as provided in paragraph “f.” The potential receptor
point of exposure is a point of compliance.

d. Owners and operators may be required to address va-
por inhalation hazards in occupied spaces other than con-
fined spaces as defined in these rules when evidence arises
which would give the department a reasonable basis to be-
lieve vapor hazards are present or may occur.

€. Plume definition.

(1) The soil plume must be defined in accordance with
135.10(2)“f” for the purposes of estimating source width and
source length used in soil leaching to groundwater and
groundwater transport models.

(2) The groundwater plume must be defined to the target
levels derived from site-specific data as provided in para-
graph 135.10(2)“f.”

f. Target levels. Target levels can be based on ground-
water concentrations, soil gas measurements, and indoor va-
por measurements as provided below.

(1) For actual receptors and potential receptors, ground-
water modeling as provided in 135.10(2) is used to calculate
the groundwater concentration target level at the point of ex-
posure. Default residential exposure factors, default residen-
tial building parameters, and a target risk of 10~ are used to
determine target levels for potential receptor points of expo-
sure in residential areas and areas with no zoning. Defauit
nonresidential exposure factors, default nonresidential build-
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ing parameters, and a target risk of 104 are used to determine
target levels for potential receptor points of exposure in non-
residential areas. Default values are provided in Appendix B.

(2) For actual receptors, the indoor vapor target levels are
designated in 135.10(7)“f.” For actual and potential recep-
tors, the soil gas target levels are designated in 135.10(7)“€.”

(3) Sanitary sewers are treated as human health receptors,
and groundwater concentration target levels at the point of
exposure are based on the application of a target risk of 2 x
107 for carcinogens and a hazard quotient of 2 for noncarci-
nogens.

g. Pathway evaluation and classification. Upon comple-
tion of analysis of field data and modeled data, the pathway
must be classified high risk, low risk or no further action as
provided in 135.12(455B).

(1) Actual receptors. If it can be demonstrated that the
groundwater plume has reached steady state concentrations
under a confined space, indoor vapor measurements at the
point(s) of exposure and soil gas measurements at an alterna-
tive point(s) of compliance may be used for the pathway
evaluation. When assessing sanitary sewers for pathway
clearance, soil gas measurements may be evaluated against
the soil gas target levels; however, indoor vapor cannot be
used as criteria for pathway clearance. Soil gas measure-
ments shall be taken and analyzed in accordance with
135.16(5) and the department’s Tier 2 guidance, and at loca-
tions in the plume where measured groundwater concentra-
tions exceed the levels which are projected by modeling to
exist beneath the actual receptor. If measured groundwater
concentrations beneath the actual receptor exceed the levels
projected from modeling, then the soil gas measurements
may be taken either adjacent to the actual receptor in areas
expected to exhibit the greatest soil gas measurements or at
an alternative point of compliance between the source and re-
ceptor where the actual groundwater concentrations exceed
the groundwater concentrations which exist beneath the con-
fined space. If the soil gas measurements and confirmation
samples taken in accordance with 135.12(6)“c” do not ex-
ceed the soil gas target levels, the pathway as to actual recep-
tors shall be classified no action required. If the soil gas tar-
get levels are exceeded, either the pathway shall be classified
high risk, or indoor vapor measurements may be taken in ac-
cordance with the department’s Tier 2 guidance. If indoor
vapor measurements and confirmation samples do not ex-
ceed the indoor vapor target levels, the pathway as to actual
confined space receptors shall be classified no action re-
quired. If the Tier 1 indoor vapor target levels are exceeded,
the pathway shall be classified high risk.

(2) Potential receptors. If the potential receptor ground-
water concentration target level(s) is exceeded at any poten-
tial receptor point of exposure based on actual data or model-
ing, the pathway shall be classified low risk. However, if soil
gas measurements taken at the potential receptor point(s) of
exposure and alternate point(s) of compliance and confirma-
tion samples do not exceed the target levels in 135.10(7)“,”
the pathway, as to potential receptors, shall be classified no
action required.

h. Corrective action response. Unless the pathway is
classified as no action required, corrective action for this
pathway must be conducted as provided in 135.12(455B).
Actual receptors are subject to corrective actions which: (1)
reduce groundwater concentrations beneath the enclosed
space to below the target level; (2) reduce the measured soil
gas levels to below the soil gas target levels; (3) reduce the
indoor vapor concentrations to below the indoor vapor target
level; or (4) reduce the LEL to below 10 percent, if applica-
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ble. Potential receptors are subject to the monitoring require-
ments in 135.12(5). Soil vapor monitoring may be con-
ducted in lieu of groundwater monitoring for this pathway.
Institutional or technological controls as provided in
135.12(455B) may be used.

135.10(7) Soil vapor to enclosed space pathway assess-
ment.

a. Pathway completeness. Unless cleared at Tier 1, this
pathway is always considered complete for purposes of Tier
2

b. Explosive vapor survey. If an explosive vapor survey
has not been conducted as part of a Tier 1 assessment, an ex-
plosive vapor survey of enclosed spaces must be conducted
during the Tier 2 assessment in accordance with 135.9(6)“b”
and procedures outlined in the department’s Tier 1 guidance.

c. Confined space receptor evaluation. Actual and po-
tential receptors are evaluated at Tier 2 for this pathway.

(1) Actual receptors. An existing confined space within
50 feet of the edge of the plume is an actual receptor. For the
purpose of Tier 2, a confined space is a basement in a build-
ing occupied by humans. Buildings constructed with a con-
crete slab on grade or buildings constructed without a con-
crete slab, but with a crawl space are not considered
receptors. Sanitary sewers are considered confined space re-
ceptors and preferential pathways if an occupied building ex-
ists within 200 feet of where the sewer line crosses over or
through soil contamination which exceeds the target levels
calculated for sewers. The sanitary sewer includes its utility
envelope. The point of exposure is the receptor and points of
compliance include the locations where target level measure-
ments may be taken as provided in paragraphs “f” and “g.”

(2) Potential receptors. Potential receptors are confined
spaces that do not presently exist but could exist in the future.
Areas where soil concentrations are greater than the Tier 1
level applicable to residential areas or alternative target lev-
els for nonresidential areas as specified in paragraph “f” are
considered potential receptor points of exposure. Potential
receptors are evaluated and target levels established based on
the current zoning. An area with no zoning is considered res-
idential. The potential receptor point of exposure is a point of
compliance.

d. Owners and operators may be required to address va-
por inhalation hazards in occupied spaces other than con-
fined spaces as defined in these rules when evidence arises
which would give the department a reasonable basis to be-
lieve vapor hazards are present or may occur.

e. Plume definition. The soil plume must be defined to
the Tier 1 level for this pathway unless vapor measurements
taken at the area(s) with the maximum levels of soil contami-
nation do not exceed the soil gas target level in 135.10(7)"“f.”
If soil gas measurements taken from the area(s) of maximum
soil concentration do not exceed target levels, confirmation
sampling must be conducted in accordance with
135.12(6)“c” prior to proposing a no action pathway classifi-
cation.

f. Target levels. Target levels can be based on soil con-
centrations, soil gas measurements, and indoor vapor mea-
surements as provided below:

(1) Foractual receptors, the soil concentration target level
is the Tier 1 level. For potential receptors, the soil concentra-
tion target level for residential areas and areas with no zoning
is the Tier 1 level. For areas zoned nonresidential, the target
level is calculated using the default nonresidential exposure
factors and building parameters from Appendix B and a tar-
get risk of 104 .
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(2) The following indoor vapor target levels apply to ac-
tual receptors other than sanitary sewers and the soil gas tar-
get levels to potential receptors. These levels were derived
from the ASTM indoor air inhalation and the soil vapor to en-
closed space models designated in Appendix B.

Indoor Vapor Soil Gas (ug/m3)
(ng/m3,iy)

Benzene 39.2 600,000

Toluene 555 9,250,000

(3) Sanitary sewers are treated as human health receptors,
and soil concentration target levels at the point of exposure
are based on application of a target risk of 2 x 10~ for carcin-
ogens and hazard quotient of 2 for noncarcinogens.

g. Pathway evaluation and classification.

(1) Actual receptors. Confined space receptors may be
evaluated using soil gas measurements and indoor vapor
measurements. When assessing sanitary sewers for pathway
clearance, soil gas measurements may be evaluated against
the soil gas target levels, however, indoor vapor cannot be
used as criteria for pathway clearance. Soil gas measure-
ments shall be taken adjacent to the actual receptor or at an
alternative point of compliance between the source and re-
ceptor such as the property boundary, and in accordance with
135.16(5) and the department’s Tier 2 guidance. If the soil
gas measurements and confirmation samples taken in accor-
dance with 135.12(6)“c” do not exceed the soil gas target lev-
els, the pathway as to actual receptors shall be classified no
action required. If the soil gas target levels are exceeded, ei-
ther the pathway shall be classified high risk, or indoor vapor
measurements may be taken in accordance with the depart-
ment’s Tier 2 guidance. If indoor vapor measurements and
confirmation samples do not exceed the indoor vapor target
levels, the pathway as to actual receptors shall be classified
no action required. If the indoor vapor target levels are ex-
ceeded, the pathway shall be classified high risk.

(2) Potential receptors. If the potential receptor target
level(s) based on soil concentrations is exceeded at any po-
tential receptor point of exposure, the pathway shall be clas-
sified low risk. However, if soil gas measurements taken at
the potential receptor point(s) of exposure and alternate
point(s) of compliance and confirmation samples do not ex-
ceed the target levels in paragraph “f,” the pathway shall be
classified no action required as to potential receptors.

h. Corrective action response. Unless the pathway is
classified as no action required, corrective action for this
pathway must be conducted as provided in 135.12(455B) and
in accordance with department Tier 2 guidance. Actual re-
ceptors are subject to corrective actions which: (1) reduce
the indoor vapor concentrations to below the target level; (2)
reduce measured soil gas levels to below the soil gas target
levels; and (3) if applicable, reduce the LEL to below 10 per-
cent. Potential receptors are subject to monitoring require-
ments as provided in 135.12(5). Soil vapor monitoring may
be conducted in lieu of soil monitoring for this pathway. In-
stitutional or technological controls as provided in
135.12(455B) may be used.

135.10(8) Groundwater to plastic water line pathway as-
sessment.

. a. Pathway completeness and receptor evaluation.

(1) Actual receptors include all plastic water lines where
the highest groundwater elevation is higher than three feet
below the bottom of the plastic line at the measured or pre-
dicted points of exposure. The highest groundwater eleva-
tion is the estimated average of the highest measured ground-
water elevations for each year. All plastic water lines must be
evaluated for this pathway regardless of distance from the
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source and regardless of the Tier 1 evaluation, if the lines are
in areas with modeled data above the SSTL line. If actual
data exceeds modeled data, then all plastic water lines are
considered actual receptors if they are within a distance ex-
tending 10 percent beyond the edge of the contaminant
plume defined by the actual data.

(2) Potential receptors include all areas where the first en-
countered groundwater is less than 20 feet deep and where
actual data or modeled data are above Tier 1 levels.

(3) The point(s) of exposure is the plastic water line, and
the points of compliance are monitoring wells between the
source and the plastic water line which would be effective in
monitoring whether the line has been or may be impacted by
chemicals of concern.

b. Plume definition. If this pathway is complete for an
actual receptor, the groundwater plume must be defined to
the Tier 1 levels, with an emphasis between the source and
any actual plastic water lines. The water inside the plastic
water lines shall be analyzed for all chemicals of concern.

c. Target levels. Groundwater modeling as provided in
135.10(2) must be used to calculate the projected concentra-
tions of chemicals of concern and site-specific target levels.
The soil leaching to groundwater pathway must be evaluated
to ensure contaminated soil will not cause future groundwa-
ter concentrations to exceed site-specific target levels.

d. Pathway classification. Upon completion of analysis
of field data and modeled data, the pathway must be classi-
fied high risk, low risk or no further action as provided in
135.12(455B). The water quality inside the plastic water
lines is not a criteria for clearance of this pathway.

e. Utility company notification. The utility company
which supplies water service to the area must be notified of
all actual and potential plastic water line impacts. If the ex-
tent of contamination has been defined, this information
must be included in utility company notification, and any
previous nofification made at Tier 1 must be amended to in-
clude this information.

f. Corrective action response.

(1) For actual receptors, unless the pathway is classified
as no further action, corrective action for this pathway must
be conducted as provided in 135.12(455B). If the concentra-
tions of chemicals of concern in a water line exceed the Tier 1
levels for actual receptors for the groundwater ingestion
pathway, immediate corrective action must be conducted to
eliminate exposure to the water, including but not limited to
replacement of the line with an approved nonplastic material.

(2) For potential receptors, upon utility company notifi-
cation, no further action will be required for this pathway for
potential receptors.

135.10(9) Soil to plastic water line pathway assessment.

a. Pathway completeness and receptor evaluation.

(1) Actual receptors include all areas within ten feet of a
plastic water line. All plastic water lines must be evaluated
for this pathway regardless of distance from the source, if the
lines are in areas where Tier 1 levels are exceeded.

(2) Potential receptors include all areas where Tier 1 lev-
els are exceeded. ’

b. Plume definition. The extent of soil contamination
must be defined to Tier 1 levels for the chemicals of concern.

c. Pathway classification. Upon completion of analysis
of field data and modeled data, the pathway must be classi-
fied high risk, low risk or no further action as provided in
135.12(455B). Measurements of water quality inside the
plastic water lines may be required, but are not allowed as
criteria to clear this pathway.
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d. Utility company notification. The utility company
which supplies water service to the area must be notified of
all actual and potential plastic water line impacts. If the ex-
tent of contamination has been defined, this information
must be included in utility company notification, and any
previous notification made at Tier 1 must be amended to in-
clude this information.

e. Corrective action response.

(1) For actual receptors, unless the pathway is classified
as no further action, corrective action for this pathway must
be conducted as provided in 135.12(455B).

(2) For potential receptors, upon utility company notifi-
cation, no further action will be required for this pathway for
potential receptors.

135.10(10) Surface water pathway assessment.

a. Pathway completeness. Unless cleared at Tier 1, this
pathway is complete and must be evaluated under any of the
following conditions: (1) there is a designated use surface
water within the modeled groundwater plume or the actual
plume as provided in 135.10(2)“f” and 135.10(2)“g”; or (2)
any surface water body which failed the Tier 1 visual inspec-
tion as provided in 135.9(10).

b. Visual inspection. A visual inspection must be con-
ducted according to 135.9(10)“c.” If a sheen or residue from
a petroleum-regulated substance is present, soil and ground-
water sampling must be conducted to identify the source of
the release and to identify the extent of the contaminant
plume based on levels acutely toxic to aquatic life as pro-
vided in 567—subrule 61.3(2).

c. Receptor evaluation.

(1) Surface water criteria apply only to designated use
segments of surface water bodies as provided in 567—sub-
rules 61.3(1) and 61.3(5). If the surface water body within
200 feet of the source is a designated use segment and if max-
imum groundwater concentrations exceed applicable surface
water criteria, the extent of contamination must be defined as
provided in paragraph “d.” The point of compliance for mea-
suring chemicals of concern is the groundwater adjacent to
the surface water body because surface water must be pro-
tected for low flow conditions. In-stream measurements of
concentrations are not allowed as a basis for no further ac-
tion. :

(2) General use segments of surface water bodies as de-
fined in 567—paragraph 61.3(1)“a” are only subject to the
visual inspection criteria.

d. Plume definition.

(1) Soil plume definition. The soil leaching to groundwa-
ter pathway must also be evaluated if it was not cleared at
Tier 1.

(2) Groundwater plume definition. The groundwater
plume must be defined to the surface water criteria levels,
with an emphasis between the source and the surface water
body.

e. Targetlevels. Determining target levels for this path-
way involves a two-step process.

(1) Groundwater modeling as provided in 135.10(2) must
be used to calculate the projected concentrations of chemi-
cals of concern at the point of compliance. If the modeled
concentrations or field data at the point of compliance exceed
surface water criteria, an allowable discharge concentration
must be calculated. If the projected concentrations and field
data at the point of compliance do not exceed surface water
criteria, no further action is required to assess this pathway.

(2) The department water quality section will calculate
the allowable discharge concentration using information pro-
vided by the certified groundwater professional on a depart-
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ment form. Required information includes, at a minimum,
the site location and a discharge flow rate calculated accord-
ing to the department’s Tier 2 guidance. The allowable dis-
charge concentration is the target level which must be met
adjacent to the surface water body which is the point of com-
pliance. .

f. Pathway classification. Upon completion of analysis
of field data and modeled data, the pathway must be classi-
fied high risk, low risk or no further action as provided in
135.12(455B).

(1) For general use segments, as defined in 567—subrule
61.3(1), if the groundwater professional determines there is
no sheen or residue present or if the site is not the source of
the sheen or residue or if the sheen does not consist of petro-
leum-regulated substances, no further action is required for
assessment of this pathway.

(2) For designated use segments, as provided in
567—subrules 61.3(1) and 61.3(5), if projected concentra-
tions of chemicals of concern and field data at the point of
compliance do not exceed the target level adjacent to the sur-
face water, and the groundwater professional determines
there is no sheen or residue present, no further action is re-
quired for assessment of this pathway.

g. Corrective action response. Unless the pathway is
classified as no further action, corrective action for this path-
way must be conducted as provided in 135.12(455B).

135.10(11) Tier 2 submission and review procedures.

a. Owners and operators must submit a Tier 2 site clean-
up report within 180 days of the date the department ap-
proves or is deemed to approve a Tier 1 assessment report un-
der 135.9(12). If the owner or operator has elected to
conduct a Tier 2 assessment instead of a Tier 1, or a Tier 2
assessment is required due to the presence of free product un-
der 135.7(5), the Tier 2 site cleanup report must be submitted
within 180 days of the date the release was confirmed. The
department may establish an alternative schedule for submit-
tal.

b. Site cleanup report completeness and accuracy. A
Tier 2 site cleanup report is considered to be complete if it
contains all the information and data required by this rule and
the department’s Tier 2 guidance. The report is considered
accurate if the information and data are reasonably reliable
based first on the standards in these rules and department
guidance, and second, on generally accepted industry stan-
dards.

c. The certified groundwater professional responsible
for completion of the Tier 2 site assessment and preparation
of the report must accompany each Tier 2 site cleanup report
with a certification as set out below:

I, , groundwater
professional certification number ,am
familiar with all applicable requirements of Jowa Code sec-
tion 455B.474 and all rules and procedures adopted thereun-
der including, but not limited to, the Department of Natural
Resources’ Tier 2 guidance. Based on my knowledge of
those documents and the information I have prepared and re-
viewed regarding this site, UST registration number

, LUST No. , I certify
that this document is complete and accurate as provided in
135.10(11) and meets the applicable requirements of the Tier
2 site cleanup report.

Signature

Date

d. Review. Unless the report proposes to classify the site
as no action required, the department must approve the report
within 60 days for purposes of completeness or disapprove
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the report upon a finding of incompleteness, inaccuracy or
noncompliance with these rules. If no decision is made with-
in this 60-day period, the report is deemed to be approved for
purposes of completeness. The department retains the au-
thority to review the report at any time a no action required
site classification is proposed.

e. No action required site classification review. The de-
partment will review each Tier 2 site cleanup report which
proposes to classify a site as no action required to determine
the data and information are complete and accurate, the data
and information comply with department rules and guidance
and the site classification proposal is reasonably supported
by the data and information.

f. Upon approval of the Tier 2 site cleanup report or as
directed by the department, owners and operators must either
implement the corrective action recommendations, including
any modifications required by the department, or prepare a
Tier 3 site analysis. Owners and operators must monitor,
evaluate, and report the results of corrective action activities
in accordance with the schedule and on a form or in a format
required by the department.

g. The department may, in the interest of minimizing en-
vironmental or public health risks and promoting a more ef-
fective cleanup, require owners and operators to begin clean-
up of soil and groundwater before the Tier 2 site cleanup
report is approved.

567—135.11(455B) Tier 3 site assessment-policy and pro-
cedure.

135.11(1) General. Tier 3 site assessment. Unless specifi-
cally limited by rule or an imminent hazard exists, an owner
or operator may choose to prepare a Tier 3 site assessment as
an alternative to completion of a Tier 2 assessment under
135.10(455B) or as an alternative to completion of a correc-
tive action design report under 135.12(455B). Prior to con-
ducting a Tier 3 site assessment, a groundwater professional
must submit a work plan to the department for approval. The
work plan must contain an evaluation of the specific site con-
ditions which justify the use of a Tier 3 assessment, an outline
of the proposed Tier 3 assessment procedures and reporting
format and a method for determining a risk classification
consistent with the policies underlying the risk classification
system in 135.12(455B). Upon approval, the groundwater
professional may implement the assessment plan and submit
a report within a reasonable time designated by the depart-
ment.

135.11(2) Tier 3 site assessment. A Tier 3 assessment
may include but is not limited to the use of more site-specific
or multidimensional models and assessment data, methods
for calibrating Tier 2 models to make them more predictive
of actual site conditions, and more extensive assessment of
receptor construction and vulnerability to contaminant im-
pacts. If use of Tier 2 models is proposed with substitution of
other site-specific data (as opposed to the Tier 2 default pa-
rameters), the groundwater professional must adequately
justify how site-specific data is to be measured and why it is
necessary. The groundwater professional must demonstrate
that the proposal has a proven applicability to underground
storage tank sites or similar conditions or has a strong
theoretical basis for applicability and is notbiased toward un-
derestimating assessment results. The Tier 3 assessment re-
port shall make a recommendation for site classification as
high risk, low risk or no action required, at least two correc-
tive action response technologies and provide justification
consistent with the standards and policies underlying risk
classification and corrective action response under
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135.12(455B) and Iowa Code chapter 455B, Division 4, Part
8

135.11(3) Review and submittal. The department will re-
view the Tier 3 assessment for compliance with the terms of
the approved work plan and based on principles consistent
with these rules and Iowa Code chapter 455B, Division IV,
Part 8. Upon approval of the Tier 3 assessment, the depart-

ment may require corrective action in accordance with
135.12(455B).

567—135.12(455B) Tier 2 and 3 site classification and
corrective action response.

135.12(1) General. 1995 Iowa Code section
455B.474(1)“d”(2) provides that sites shall be classified as
high risk, low risk and no action required. Risk classification
is accomplished by comparing actual field data to the con-
centrations that are predicted by the use of models. Field data
must be compared to the simulation model which uses the
maximum concentrations at a source and predicts at what
levels actual or potential receptors could be impacted in the
future. Field data must also be compared to the site-specific
target level line which assumes a target level concentration at
the point of exposure and is used to predict the reduction in
concentration that must be achieved at the source in order to
meet the applicable target level at the point of exposure.
These models not only predict concentrations at points of ex-
posure or a point of compliance at a source but also predict a
distribution of concentrations between the source and the
point of exposure which may also be points of compliance.
The comparison of field data with these distribution curves
primarily is considered for purposes of judging whether the
modeled data is reasonably predictive and what measures
such as monitoring are prudent to determine the reliability of
modeled data and actual field data.

For the soil vapor to enclosed pathway and soil to plastic
water line pathways, there are no horizontal transport models
to use predicting future impacts. Therefore, for these path-
ways, sites are classified as high risk, low risk or no action
based on specified criteria below and in 135.10(455B).

135.12(2) High risk classification. Except as provided
below, sites shall be classified as high risk if, for any path-
way, any actual field data exceeds the site-specific target lev-
el line at any point for an actual receptor.

a. For the soil vapor to enclosed space and soil to plastic
water line pathways, sites shall be classified as high risk if the
target levels for actual receptors are exceeded as provided in
135.10(7) and 135.10(9).

b. For the soil vapor or groundwater vapor to enclosed
space pathways, sites shall be classified as high risk if the ex-
plosivity levels at applicable points of compliance are ex-
ceeded as provided in 135.10(6) and 135.10(7).

c. Generally, sites are classified as low risk if only poten-
tial receptor points of compliance are exceeded. The follow-
ing is an exception. For the soil leaching to groundwater in-
gestion pathway for potential receptor conditions, the site
shall be classified as high risk if the groundwater concentra-
tion(s) exceeds the groundwater Tier 1 level for potential re-
ceptor and the soil concentration exceeds the soil leaching
site-specific target level at the source.

135.12(3) High risk corrective action response.

a. Objectives. The primary objectives of corrective ac-
tion in response to a high risk classification are both short-
term and long-term. The short-term goal is to eliminate or
reduce the risk of exposure at actual receptors which have
been or are imminently threatened with exposure above tar-
get levels. The longer term goal is to prevent exposure to ac-
tual receptors which are not currently impacted or are not im-
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minently threatened with exposure. To achieve these
objectives, it is the intent of these rules that concentrations of
applicable chemicals of concern be reduced by active re-
mediation to levels below the site-specific target level line at
all points between the source(s) and the point(s) of exposure
as well as to undertake such interim corrective action as nec-
essary to eliminate or prevent exposure until concentrations
below the SSTL line are achieved. If it is shown that con-
centrations at all applicable points have been reduced to be-
low the SSTL line, the secondary objective is to establish that
the field data can be reasonably relied upon to predict future
conditions at points of exposure rather than reliance on the
modeled data. Reliance on field data is achieved by estab-
lishing through monitoring that concentrations within the
contaminant plume are steady or declining. Use of institu-
tional control and technological controls may be used to sev-
er pathways or control the risk of receptor impacts.

b. For the soil vapor and soil to plastic water line, these
objectives are achieved by active remediation of soil contam-
ination below the target level at the point(s) of exposure or
other designated point(s) of compliance using the same mea-
surement methods for receptor evaluation under 135.10(7)
and 135.10(9).

c. For asite classified as high risk or reclassified as high
risk for the soil leaching to groundwater ingestion pathway,
these objectives are achieved by active remediation of soil
contamination to reduce the soil concentration to below the
site-specific target level at the source.

d. A corrective action design report (CADR) must be
submitted by a certified groundwater professional for all high
risk sites. The CADR must be submitted on a form provided
by the department and in accordance with department CADR
guidance within 120 days of site classification approval as
provided in 135.10(11). The CADR must identify at least
two principally applicable corrective action options designed
to meet the objectives in 135.12(3), an outline of the project-
ed timetable and critical performance benchmarks, a specific
monitoring proposal designed to verify its effectiveness and
provide sufficient supporting documentation consistent with
industry standards that the technology is effective to accom-
plish site-specific objectives. The CADR must contain an
analysis of its cost effectiveness in relation to other options.
The department will review the CADR in accordance with
135.12(9).

e. Interim monitoring. From the time a Tier 2 site clean-
up report is submitted and until the department determines a
site is classified as no action required, interim monitoring is
required at least annually for all sites classified as high risk.
Groundwater samples must be taken: (1) from a monitoring
well at the maximum source concentration; (2) at a monitor-
ing well with detected levels of contamination closest to the
leading edge of the groundwater plume between the
source(s) and the point(s) of exposure; and (3) at a downgra-
dient monitoring well between the source(s) and the point(s)
of exposure with concentrations below the SSTL line. If con-
centrations at the point of exposure already exceed the SSTL,
the point of exposure must be monitored. Monitoring con-
ducted as part of remediation or as a condition of establishing
a no action required classification may be used to the extent it
meets this criteria. Soil monitoring is required at least annu-
ally for all applicable pathways in accordance with
135.12(5)“d.” -

f. Remediation monitoring. Remediation monitoring
during operation of a remediation system is required at least
four times each year to evaluate effectiveness of the system.
A remediation monitoring schedule and plan must be speci-
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fied in the corrective action design report and approved by
the department.

g. Technological controls. The purpose of a technologi-
cal control is to effectively sever a pathway by use of technol-
ogies such that an applicable receptor could not be exposed to
chemicals of concern above an applicable target risk level.
Technological controls are an acceptable corrective action
response either alone or in combination with other remedi-
ation systems. The purpose of technological controls may be
to control plume migration through use of containment
technologies, barriers, etc., both as an interim or permanent
corrective action response or to permanently sever a pathway
to a receptor. Controls may also be appropriate to treat or
control contamination at the point of exposure. Any techno-
logical control proposed as a permanent corrective action op-
tion without meeting the reduction in contaminant concentra-
tions objectives must establish that the pathway to a receptor
will be permanently severed or controlled. The effectiveness
of a technological control must be monitored under a depart-
ment approved plan until concentrations fall below the site-
specific target level line or its effectiveness as a permanent
response is established, and no adverse effects are created.

h. Following completion of corrective action, the site
must meet exit monitoring criteria to be reclassified as no ac-
tion required as specified in 135.12(6)“b.” At any point
where an institutional or technological control is implement-
ed and approved by the department, the site may be reclassi-
fied as no action required consistent with 135.12(6).

135.12(4) Low risk classification. A site shall be classi-
fied as low risk if none of the pathways are high risk and if
any of the pathways are low risk or no action required. A
pathway shall be classified low risk if it meets one of the fol-
lowing conditions:

a. Foractual and potential receptors, if the modeled data
and the actual field data are less than the site-specific target
level line, and any of the field data is greater than the simula-
tion line.

b. For potential receptors, if any actual field data line ex-

" ceeds the site-specific target level line at any point.

c. For the soil leaching to groundwater ingestion path-
way where modeling predicts that the Tier 1 levels for poten-
tial receptors would be exceeded in groundwater at applica-
ble potential receptor points of compliance and the soil
concentration exceeds the soil leaching to groundwater site-
specific target level but groundwater concentrations are cur-
rently below the Tier 1 level for potential receptors, the site
shall be initially classified as low risk and subject to monitor-
ing under 135.12(5)“c.” If at any time during the three-year
monitoring period, groundwater concentrations exceed the
Tier 1 level for potential receptors, the site shall be classified
as high risk requiring soil remediation in accordance with
135.12(3)“c.”

135.12(5) Low risk corrective action response.

a. Purpose. For sites or pathways classified as low risk,
the purpose of monitoring is to determine if concentrations
are decreasing such that reclassification to no action required
may be appropriate or if concentrations are increasing above
the site-specific target level line such that reclassification to
high risk is appropriate. Monitoring is necessary to evaluate
impacts to actual receptors and assess the continued status of
potential receptor conditions. Low risk monitoring shall be
conducted and reported by a certified groundwater profes-
sional.

b. For sites or pathways classified as low risk, provide a
best management practices plan. The plan must include
maintenance procedures, schedule of activities, prohibition
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of practices, and other management practices, or a combina-
tion thereof, which, after problem assessment, are deter-
mined to be the most effective means of monitoring and pre-
venting additional contamination of the groundwater and
soil. The plan will also contain a contamination monitoring
proposal containing sufficient sampling points to ensure the
detection of any significant movement of or increase in con-
taminant concentration.

c. Groundwater monitoring. For groundwater path-
ways, samples must be taken at a minimum of once per year:
(1) from a monitoring well at the maximum source con-
centration; (2) at a well with detected levels of contamination
closest to the leading edge of the groundwater plume be-
tween the source and the receptor; and (3) at a downgradient
monitoring well between the source and the point of expo-
sure with concentrations below the SSTL line. (NOTE: Mon-
itoring under this provision may be used to satisfy exit moni-
toring if it otherwise meets the criteria in 135.12(6).)

d. Soil monitoring.

(1) For the soil vapor to enclosed space pathway potential
receptors, soil gas samples must be taken at a minimum of
once per year in the area(s) of expected maximum vapor con-
centrations where an institutional control is not in place.

(2) For the soil leaching to groundwater pathway poten-
tial receptors, annual groundwater monitoring is required for
a minimum of three years as provided in “b” above. If
groundwater concentrations are below the applicable SSTL
line for all three years and a final soil sample taken from the
source area shows no significant movement, no further ac-
tion is required. If groundwater concentrations exceed the
applicable SSTL line in any of the three years, corrective ac-
tion is required to reduce soil concentrations to below the
Tier 1 levels for soil leaching to groundwater. Therefore,
annual monitoring of soil is not applicable.

(3) For the soil to plastic water line pathway potential re-
ceptors, notification of the utility company is required. Noti-
fication will result in reclassification to no action required.
Therefore, annual monitoring of soil is not applicable.

e. Receptors must be evaluated at least annually to en-
sure no actual or modeled data are above the site-specific tar-
get level line for any actual receptors. Potential receptor
areas of concern must be evaluated at least annually and the
presence of no actual receptors confirmed. If actual recep-
tors are present or reasonably expected to be brought into ex-
istence, the owner or operator must report this fact to the de-
partment as soon as practicable. Annual monitoring which
also meets the exit criteria under 135.12(6) may used for that
purpose.

f. The site or pathway must meet exit monitoring criteria
to be reclassified as no action required as specified in
135.12(6)“b.” If concentrations for actual receptors increase
above the site-specific target level line or potential receptor
status changes to actual receptor status, the site must be re-
classified as high risk and further corrective action required
in accordance with 135.12(3).

135.12(6) No action required classification. A site shall
be classified as no action required if all of the pathways are
classified as no action required as provided below:

a. For initial classification, a site or pathway shall be
classified as no action required if the field data is below the
site-specific target level line and all field data is at or less than
the simulation line, and confirmation monitoring has been
completed successfully. Confirmation sampling for ground-
water is a second sample which confirms the no action re-
quired criteria.
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b. For reclassification from high or low risk, a pathway
shall be classified as no action required if all field data is be-
low the site-specific target level line and if exit monitoring
criteria have been met. Exit monitoring criteria means the
three most recent consecutive groundwater samples from all
monitoring wells must show a steady or declining trend and
the most recent samples are below the site-specific target
level line. Other criteria include the following: The first of
the three samples must be more than detection limits; con-
centrations cannot increase more than 20 percent from the
first of the three samples to the third sample; concentrations
cannot increase more than 20 percent of the previous sample;
and samples must be separated by at least six months.

c. Confirmation sampling for soil gas. For the enclosed
space pathways, confirmation sampling is required to rea-
sonably establish that the soil gas samples represent the high-
est expected levels. A groundwater professional must obtain
two soil gas samples taken at least two weeks apart, and one
of the samples must be taken during a seasonal period of low-
est groundwater elevation below the frost line.

d. Upon site classification as no action required, all
groundwater monitoring wells must be properly plugged un-
less the department requires selected wells to be maintained
or written approval to maintain the well is obtained by the de-
partment.

135.12(7) Reclassification. Any site or pathway which is

~ classified as high risk may be reclassified to low risk if in the

course of corrective action the criteria for low risk classifica-
tion are established. Any site or pathway which is classified
as low risk may be reclassified to high risk if in the course of
monitoring the conditions for high risk classification are es-
tablished. Sites subject to department-approved institutional
or technological controls are classified as no action required
if all other criteria for no action required classification are
satisfied.

135.12(8) Use of institutional and technological controls.

a. Purpose. The purpose of an institutional control is to
restrict access to or use of property such that an applicable
receptor could not be exposed to chemicals of concern for as
long as the target level is exceeded at applicable points of ex-
posure and compliance. Institutional controls include:

1. A law of the United States or the state;

2. A regulation issued pursuant to federal or state laws;

3. An ordinance or regulation of a political subdivision
in which real estate subject to the institutional control is lo-
cated;

4. A restriction on the use of or activities occurring at
real estate which is embodied in a covenant running with the
land which contains a legal description of the real estate in a
manner which satisfies Iowa Code section 558.1 et seq., is
properly executed, in a manner which satisfies Iowa Code
section 558.1 et seq., is recorded in the appropriate office of
the county in which the real estate is located, adequately and
accurately describes the institutional control; and is in the
form of a covenant as set out in Appendix B or in such aman-
ner reasonably acceptable to the department;

5. Any other institutional control the owner or operator
can reasonably demonstrate to the department will reduce the
risk from a release throughout the period necessary to assure
that no applicable target risk is likely to be exceeded.

b. Modification or termination of institutional and tech-
nological controls. At a point when the department deter-
mines that an institutional or technological control has been
removed or is no longer effective for the purpose intended,
regardless of the issuance of a no further action certification
or previous site classification, it may require owners and op-
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erators to undertake such reevaluation of the site conditions
as necessary to determine an appropriate site classification
and corrective action response. If the owner or operator is in
control of the affected property, the department may require
reimplementation of the institutional or technological con-
trol or may require a Tier 2 assessment of the affected path-
way(s) be conducted to reevaluate the site conditions and de-
termine alternative corrective action response. An owner or
operator subject to an institutional or technological control
may request modification or termination of the control by
conducting a Tier 2 assessment of the affected pathway or
conduct such other assessment as required by the department
to establish that the control is no longer required given cur-
rent site conditions.

¢. [Ifthe owneror operator is not in control of the affected
property or cannot obtain control and the party in control re-
fuses to continue implementation of an institutional control,
the department may require the owner or operator to take
such legal action as available to enforce institution of the
control or may require the owner or operator to undertake a
Tier 2 assessment to determine site classification and an al-
ternative corrective action response. If a person in control of
the affected property appears to be contractually obligated to
maintain an institutional or technological control, the depart-
ment may, but is not required to, attempt enforcement of the
contractual obligation as an alternative to requiring correc-
tive action by the owner or operator.

d. If assite is classified no action required, subject to the
existence of an institutional control or technological control,
the holder of the fee interest in the real estate subject to the
institutional control or technological control may request, at
any time, that the department terminate the institutional con-
trol or technological control requirement. The department
shall terminate the requirement for an institutional control if
the holder demonstrates by completion of a Tier 2 assessment

of the applicable pathway or other assessment as required by .

the department that the site conditions warranting the control
no longer exist and that the site or pathway has met exit crite-
ria for no action required classification under 135.12(6).

135.12(9) Corrective action design report submission and
review procedures.

a. Owners and operators must submit a corrective action
design report (CADR) within 60 days of the date the depart-
ment approves or is deemed to approve a Tier 2 assessment
report under 135.10(11) or a Tier 3 assessment is to be con-
ducted. The department may establish an alternative sched-
ule for submittal.

b. Corrective action design report completeness and ac-
curacy. A CADR is considered to be complete if it contains
all the information and data required by this rule and the de-
partment’s guidance. The report is considered accurate if the
information and data are reasonably reliable based first on
the standards in these rules and department guidance, and
second, on generally accepted industry standards.

¢. The certified groundwater professional responsible
for completion of the CADR must provide the following cer-
tification with the CADR:

I, , groundwater professional cer-
tification number , am familiar with all ap-
plicable requirements of Iowa Code section 455B.474 and all
rules and procedures adopted thereunder including, but not
limited to, the Department of Natural Resources’ guidance
and specifications for corrective action design reports.
Based on my knowledge of those documents and the infor-
mation I have prepared and reviewed regarding this site,
UST registration number ,LUST
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No. , I certify that this document is complete
and accurate as provided in 135.12(9) and meets the applica-
ble requirements of the corrective action design report, and
that the recommended corrective action can reasonably be
expected to meet its stated objectives.

Signature

Date

d. Review. Unless the report proposes to classify the site
as no action required, the department must approve the report
within 60 days for purposes of completeness or disapprove
the report upon a finding of incompleteness, inaccuracy or
noncompliance with these rules. If no decision is made with-
in this 60-day period, the report is deemed to be approved for
purposes of completeness. The department retains the au-
thority to review the report at any time a no action required
site classification is proposed.

e. No action required site classification review. The de-
partment will review each CADR which proposes to classify
a site as no action required to determine the data and informa-
tion are complete and accurate, the data and information
comply with department rules and guidance and the site clas-
sification proposal is reasonably supported by the data and
information.

135.12(10) Monitoring certificates and no further action
certificates.

a. Monitoring certificate. The department of natural re-
sources will issue a monitoring certificate to the owner or op-
erator of an underground storage tank from which a release
has occurred, the current property owner or other responsible
party who has undertaken corrective action warranting is-
suance of the certificate for sites classified as low risk or sites
classified as high risk/monitoring. The monitoring certifi-
cate will be valid until the site is reclassified to a high risk re-
quiring active remediation or no action required site. A site
which has been issued a monitoring certificate shall not be el-
igible to receive a certificate evidencing completion of re-
mediation until the site is reclassified as no action required.
The monitoring certificate will be invalidated and the site re-
classified to high risk if it is determined by the department
that the owner of the site is not in compliance with the re-
quirements specified in the monitoring certificate.

b. No further action certificate. The department will is-
sue a no further action certificate to an owner or operator of
an underground storage tank from which a release has oc-
curred, the current property owner or other responsible party
who has undertaken the corrective action warranting classifi-
cation of the site as no action required. The following condi-
tions apply:

(1) Thesite has been determined by a certified groundwa-
ter professional to not present an unreasonable risk to the
public health and safety or the environment;

(2) A person issued the certificate or a subsequent pur-
chaser of the site cannot be required to perform further cor-
rective action solely because action standards are changed at
a later date. Action standards refer to applicable site-specific
standards under this rule;

(3) The certificate shall not prevent the department from
ordering remediation of a new release or a release of a regu-
lated substance from an unregulated tank;

(4) The certificate will not constitute a warranty of any
kind to any person as to the condition, marketability or value
of the described property;

(5) The certificate shall reflect any institutional control
utilized to ensure compliance with any applicable Tier 2 lev-
el; and may include a notation that the classification is based
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on the fact that designated potential receptors are not in exis-
tence;

(6) The certificate shall be in a form which is recordable
in accordance with Iowa Code section 558.1 et seq. and sub-
stantially in the form as provided in Appendix C.

c. The department shall modify any issued no further ac-
tion certificates containing institutional controls once the
owner, operator or their successor or assign has demonstrated
that the institutional control is no longer necessary to meet
the applicable Tier 2 level as provided in 135.12(10).

135.12(11) Expedited corrective action. An owner, oper-
ator or responsible party of a site at which a release of regu-
lated substance is suspected to have occurred may carry out
corrective actions at the site so long as the department re-
ceives notice of the expedited cleanup activities within 30
calendar days of their commencement; the owner, operator,
or responsible party complies with the provisions of these
rules; and the corrective action does not include active treat-
ment of groundwater other than:

a. As previously approved by the department; or

b. Free product recovery pursuant to subrule 135.7(5).

c. Soil excavation. When undertaking excavation of
contaminated soils, adequate field screening methods must
be used to identify maximum concentrations during excava-
tion. At a minimum one soil sample must be taken for field
screening every 100 square feet of the base and each side-
wall. Soil samples must be taken for laboratory analysis at
least every 400 square feet of the base and each sidewall of
the excavated area to confirm remaining concentrations are
below Tier 1 levels. If the excavation is less than 400 square
feet, a minimum of one sample must be analyzed for each
sidewall and the base. The owner or operator must maintain
adequate records of the excavation area to document com-
pliance with this procedure unless submitted to the depart-
ment and must provide it to the department upon request.

567—135.13(455B) Public participation.

135.13(1) For each confirmed release that is classified as
high or low risk, the department must provide notice to the
public by means designated to reach those members of the
public directly affected by the release and the recommended
corrective action response. This notice may include, but is
not limited to, public notice in local newspapers, block ad-
vertisements, public service announcements, publication ina
state register, letters to individual households, or personal
contacts by the staff.

135.13(2) The department must ensure site release infor-
mation and decisions concerning the Tier 1 assessment re-
port, Tier 2 and Tier 3 site cleanup reports are made available
to the public for inspection upon request.

135.13(3) Before approving the Tier 2 or Tier 3 site clean-
up report, the department may hold a public meeting to con-
sider comments on the proposed corrective action response if
there is sufficient public interest, or for any other reason.

135.13(4) The department must give a public notice that
complies with subrule 135.13(1) above if the implementation
of the approved Tier 2 or Tier 3 site cleanup report does not
achieve the established cleanup levels in the report and the
termination of that report is under consideration by the de-
partment.

567—135.14(455B) Actionlevels. The following corrective
action levels apply to petroleum regulated substances as regu-
lated by this chapter. These action levels shall be used to de-
termine if further corrective action under 135.6(455B)
through 135.12(455B) or 135.15(455B) is required as the re-
sult of tank closure sampling under 135.15(2) or other analyt-
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ical results submitted to the department. The contaminant
concentrations must be determined by laboratory analysis as
stated in 135.16(455B). Final cleanup determination is not
limited to these contaminants. The contamination corrective
action levels are:

Soil (mg/kg)  Groundwater

(ug/L)
Benzene 0.54 5
Toluene 42 1,000
Ethylbenzene 15 700
Xylene No limit 10,000
Total Extractable 3,800 1,200
Hydrocarbons

ITEM 9. Renumber existing rule 567—135.9(455B) as
567—135.15(455B) and amend renumbered subrule
135.15(5) as follows:

135.15(5) Applicability to previously closed UST sys-
tems. When directed by the department, the owner and oper-
ator of an UST system permanently closed before October
24, 1988, the-effective-date-of theserules must assess the ex-
cavation zone and close the UST system in accordance with
this rule if releases from the UST may, in the judgment of the
department, pose a current or potential threat to human health
and the environment.

ITEM 10. Renumber existing rule 567—135.10(455B) as
567—135.16(455B) and amend as follows:

567—135.16(455B) Laboratory analytical methods for
petroleum contamination of soil and water.

135.16(1) to 135.16(3) No change.

135.16(4) Analysis of soil and water for low volatile pe-
troleum hydrocarbon contamination (i.e., all grades of diesel
fuel, fuel oil, kerosene, oil, and mineral spirits). Sample
preparation and analysis shall be by Method OA-2, “Deter-
mination of Extractable Petroleum Products (and Related
Low Volatility Organic Compounds),” revision 7/27/93,
University Hygienic Laboratory, Iowa City, Iowa. This
method is based on U.S. EPA methods 3500, 3510, 3520,
3540, 3550, 8000, and 8100, SW-846, “Test Methods for

-Evaluating Solid Waste,” 3rd Edition. Copies of Method

OA-2 are available from the department.

135.16(5) Analysis of soil gas for volatile petroleum hy-
drocarbons shall be conducted in accordance with the Na-
tional Institute for Occupational Safety and Health (NIOSH)
Method 1501, or a department-approved equivalent method.

ITEM 11. Renumber existing rule 567—135.11(455B) as
567—135.17(455B).

ITEM 12. Add the following new rule.

567—135.18(455B) Transitional rules.

135.18(1) Transitional rules. Guidance for implementing
these transitional rules is contained in the department’s guid-
ance entitled “Transition Policy Statement” dated June 6,
1996.

135.18(2) Site cleanup reports and corrective action de-
sign reports accepted before August 15,1996. Any owner or
operator who had a site cleanup report or corrective action
design report approved by the department before August 15,
1996, may elect to submit a Tier 1 Site Assessment or Tier 2
Site Cleanup Report to the department. If the owner, opera-
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tor, or responsible party so elects, the site shall be assessed,
classified, and, if necessary, remediated, in accordance with
the rules of the department as of August 15, 1996. To the ex-
tent that data collected for the site cleanup report does not in-
clude all information necessary for the Tier 1 Site Assess-
ment or Tier 2 Site Cleanup Report, the owner or operator
shall utilize the default parameters set out in sub-
rule 135.14(3) or provide site-specific parameters.

135.18(3) Site cleanup reports in the process of prepara-
tion or review prior to August 15, 1996. The department will
complete a Tier 1 or a Tier 2 risk analysis for any site cleanup
report received but not approved by the department by No-
vember 15, 1996. To the extent that data collected for the site
cleanup report does not include all information necessary for
the Tier 2 site cleanup report and the owner or operator elects
to not complete a Tier 2 site cleanup report the department
shall utilize the default parameters set out in sub-
rule 135.18(4). If the owner or operator wishes that site-spe-
cific data, rather than any default parameter, be used, the
owner or operator shall notify the department by October 15,
1996, or in accordance with a schedule specified by the de-
partment. Following notification, the owner or operator shall
be responsible for preparation of the Tier 1 site assessment or
Tier 2 site cleanup report.

135.18(4) Default parameters for use in converting a site
cleanup report to a Tier 2 site cleanup report.

a. As to sites for which the owner or operator has col-
lected and submitted only TPH (“total petroleum hydrocar-
bons™) data regarding soil contamination, TPH levels shall
be converted to a risk associated factor by using: (1) pre-
viously acquired data regarding benzene, toluene, ethyl ben-
zene, and xylene data for the samples; (2) newly collected
benzene, toluene, ethylbenzene, and xylene data for the site;
or (3) the assumptions that 1 percent of the total petroleum
hydrocarbon (TPH) is benzene, 7 percent of the TPH is tolu-
ene, 2 percent of the TPH is ethylbenzene, and 8 percent of
the TPH is xylene.
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b. As to sites for which the owner or operator has, to
date, submitted only TEH (“total extractable hydrocarbons™)
data regarding soil contamination, TEH levels should be con-
verted to a risk-associated factor by using: (1) previously ac-
quired benzene, toluene, ethylbenzene and xylene data for
the samples; (2) newly collected benzene, toluene, ethylben-
zene and xylene data for the site; or (3) the assumption that
0.004 percent of the TEH is benzene, 0.05 percent of the TEH
is toluene, 0.03 percent of the TEH is ethylbenzene and 0.3
percent of the TEH is xylene. Inaddition, TEH levels should
be compared to the TEH default levels in the Tier 1 Table. If,
as of August 15, 1996, only TEH data for soil is available,
and it does not exceed Tier 1 levels, additional sampling for
TEH in groundwater is not required. Otherwise, groundwa-
ter samples must be collected and analyzed for TEH in accor-
dance with 135.8(3).

c. Data required for preparing a Tier 2 site cleanup re-
port shall be taken from the site cleanup report. If the site
cleanup report lacks any of the data, site-specific data subse-
quently obtained may be used. The following assumptions
shall be used if no site cleanup report or site-specific data is
provided:

(1) If the site cleanup report is unclear as to neighboring
land use, assume the land residential land use;

(2) Use the larger resulting default if both TPH and TEH
data are available.

(3) For sites with free product gasoline range constitu-
ents, the default values in groundwater are 17,500 ug/1 for
benzene, 3,040 ug/! for ethylbenzene, 37,450 ug/l for toluene
and 15,840 ug/! for xylene. For sites with free product con-
sisting of diesel range constitutents, the default values are
370 ug/l benzene, 640 ug/l toluene, 140 ug/l ethylbenzene,
580 xylenes, and 260 ug/l naphthalene or 130,000 ug/l TEH.

Appendix A - Tier 1 Table, Assumptious, Equations and Parameter Values

Iowa Tier 1 Look-Up Table

Group 1 Group 2
Media Exposure Pathway Receptor | Benzene | Toluene | Ethylbenzene | Xylenes TEH
Groundwater Ingestion actual 5 1,000 700 10,000 1,200
potential 290 7,300 3,700 73,000 75,000
Groundwater Groundwater Vapor all 1,540 20,190 46,000 NA 2,200,000
(ug/L) to Enclosed Space
Groundwater to Plastic all 290 7,300 3,700 73,000 75,000
Water Line
Surface Water all 290 1,000 3,700 73,000 75,000
Soil Leaching all 0.54 42 15 NA 3,800
to Groundwater
Soil Soil Vapor all 1.24 51 " 84 NA 50,500
(mg/kg) to Enclosed Space
Soil to Plastic all 1.8 120 43 NA 10,500
Water Line

NA: Not applicable. There are no limits for the chemical for the pathway, because for groundwater pathways the
concentration for the designated risk would be greater than the solubility of the pure chemical in water, and for soil
pathways the concentration for the designated risk would be greater than the soil concentration if pure chemical were
present in the soil.

TEH: Total Extractable Hydrocarbons. The TEH value is based on risks from naphthalene, benzo(a)pyrene,
benz(a)anthracene, and chrysene. Refer to Appendix B for further details.
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Assumptions Used for lowa Tier 1 Look-Up Table Generation

1. Groundwater ingestion pathway. The maximum contaminant levels (MCLs) were used for Group 1 chemicals.
The target risk for carcinogens for actual receptors is 107 and for potential receptors is 10*. A hazard quotient of one,
and residential exposure and building parameters are assumed.

2. Groundwater vapor to enclosed space pathway. Residential exposure and residential building parameters are
assumed; no inhalation reference dose is used for benzene; the capillary fringe is assumed to be the source of
groundwater vapor; and the hazard quotient is 1 and target risk for carcinogens is 1x10™.

3. Groundwater to plastic water line. This pathway uses the same assumptions as the groundwater ingestion pathway
for potential receptors, including a target risk for carcinogens of 10,

4. Surface water. This pathway uses the same assumptions as the groundwater ingestion pathway for potential
receptors, including a target risk for carcinogens of 107, except for toluene which has a chronic level for aquatic life of
1,000 as in the definition for surface water criteria in 567-135.2.

5. Soil leaching to groundwater. This pathway assumes the groundwater will be protected to the same levels as the
grc;undwater ingestion pathway for potential receptors, using residential exposure and a target risk for carcinogens of
107,

6. Soil vapor to enclosed space pathway. The target risk for carcinogens is 1x10™; the hazard quotient is 1; no
inhalation reference dose is used for benzene; residential exposure factors are assumed; and the average of the
residential and nonresidential building parameters are assumed.

7. Soil to plastic water line pathway. This pathway uses the soil leaching to groundwater model with nonresidential
exposure and a target risk for carcinogens of 10™.

In addition to these assumptions, the equations and parameter values used to generate the Iowa Tier 1 Look-Up Table
are described below. -

Groundwater Ingestion Equations

Carcinogens:
- TR x BW x AT, x 202 days

RBSL,, | —9 __|= year

L-H>0 SF, x IRy XEF xED
Noncarcinogens:

THQ x RfD, X BW x AT, x S0>03ys
_ year

RBSL,, =

L-H>0 IRw XEF xED

Soil Leaching to Groundwater Equations

i)

RBSLS|[ mg }:

kg — soil LF
LF mg /L~ HZO — Ps
mg/ kg - soil

Usd
(Ows +ksps + Heas)(1 + I_VV)
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Soil Vapor to Enclosed Space Equations

RBSLair[u—g

RBSL [ mg ]: m3—air]( mg
1 kg - soil VF,, 1000 p

Hps [Dgﬁ/l-s

3

VFSV[(mg/ms—air)}: (Bws +Ksps +Hbas) ERLB} (103 Cms_ng

(mg/ kg - soil)

J{DS“ /s ] L DETA
ERLg d (D irf;ck /Lcrack )T]

Deff

2 63'33 333
cm i 16
crack[ } — DAIr acrack + Dwat ! Ywcrack

s e% H g2

3.3 .
Dgff[cns"z} — pair O3as ? + pWat 193/23

2 2
6s H g

Indoor Air Inhalation Equations

Carcinogens:

TR x BW x AT, x 2o>days 1000 ig
RBSLair[ ug } _ year mg

3

m--g

m° - air SFI X lRair xEF xED
Noncarcinogens:
THQ x RfD; x BW x AT, x —0>days , 1000 ug
RBSLgie| —Ho— |= year Mg
m* - air |Rair x EF xED

Groundwater Vapor to Enclosed Space Equations

RBSL. —Lg——]
RBSLQW[ mg ]z a"[m"’—air( mgg)

L—-H,0

[(mg/m3-air) . ERLg 103L
Wl (mg/L-H,0) | 3

189
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Variable Definitions

e

n
Ps

LF

ground water mixing zone thickness (cm)

areal fraction of cracks in foundation/wall (cm’-cracks/cm-area)
soil bulk density (g/cm®)

volumetric air content in foundation/wall cracks (cm’-air/cm*-soil)
volumetric air content in vadose zone (cm>-airfcm>-soil)

total soil porosity (cm*-voids/cm’-soil)

volumetric water content in foundation/wall cracks (cm’-Hﬁ/cm’-soil)
volumetric water content in vadose zone (cm’-_Hzolcm3-soil)
averaging time for carcinogens (years)

averaging time for noncarcinogens (years)

body weight (kg)

chemical diffusion coefficient in air (cm?/s)

chemical diffusion coefficient in water (cm?/s)

effective diffusion coefficient through foundation cracks (cm®/s)

effective diffusion coefficient in soil based on vapor-phase concentration (cm?/s)

exposure duration (years)

exposure frequency (days/year)

enclosed space air exchange rate (s")

fraction organic carbon in the soil (kg-C/kg-soil)

henry’s law constant (L-H,O)/(L-air)

ground water head gradient (cm/cm)

infiltration rate of water through soil (cm/year)

daily indoor inhalation rate (m*/day)

daily water ingestion rate (L/day)

hydraulic conductivity (cm/year)

carbon-water sorption coefficient (L-H,O/kg-C)

soil-water sorption coefficient (L-H,O/kg-soil), f. x Ko

enclosed space volume/infiltration area ratio (cm)

enclosed space foundation or wall thickness (cm)

leaching factor from soil to groundwater ((mg/L-H,0)/(mg/kg-soil))

depth to groundwater from the enclosed space foundation (cm)

depth to subsurface soil sources from the enclosed space foundation (cm)
Risk-Based Screening Level for indoor air (ug/m*-air)

Risk-Based Screening Level for vapor from groundwater to enclosed space air inhalation (mg/L-H,0)
Risk-Based Screening Level for soil leaching to groundwater (mg/kg-soil)
Risk-Based Screening Level for vapors from soil to enclosed space air inhalation
(mg/kg-soil)

Risk-Based Screening Level for ground water ingestion (mg/L-H,0)

inhalation chronic reference dose ((mg/(kg-day))

oral chronic reference dose ((mg/(kg-day))

inhalation cancer slope factor ((kg-day)/mg)

oral cancer slope factor ((kg-day)/mg)

target hazard quotient for individual constituents (unitless)

target excess individual lifetime cancer risk (unitless)

groundwater Darcy velocity (cm/year), U=Ki

volatilization factor for vapors from ground water to enclosed space ((mg/m>-air)/(mg/L-H,;0))
volatilization factor for vapors from soil to enclosed space ((mg/m>-air)/(mg/kg-soil))
width of soil source area parallel to groundwater flow direction (cm)
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Parameter Iowa Tier 1 Table Value
K hydraulic conductivity 16060 cm/year
i ground water head gradient 0.01 cm/cm
W width of soil source area parallel to groundwater flow direction 1500 cm
I infiltration rate of water through soil 7 cm/year
5 ground water mixing zone thickness 200 cm
s . soil bulk density 1.86 g/cm’

| 6. volumetric air content in vadose zone 0.2 cm’-air/cm’-soil
Oun volumetric water content in vadose zone 0.1 cm’-H,0/cm*-soil
O,ack | Yolumetric air content in foundation/wall cracks 0.2 cm’-air/cm’-soil
Owerack | VOlumetric water content in foundation/wall cracks 0.1 cm’-H,0O/cm’-soil
07 total soil porosity 0.3 cm’-voids/cm’-soil
foc fraction organic carbon in the soil 0.01 kg-C/kg-soil
L, depth to subsurface soil sources from the enclosed space foundation 100 cm
Low depth to groundwater from the enclosed space foundation 1 cm
Exposure Factors Used in Jowa Tier 1 Table Generation
Parameter Residential Nonresidential
AT, (years) averaging time for carcinogens 70 70
AT, (years) averaging time for noncarcinogens 30 25
BW (kg) body weight 70 70
ED (years) exposure duration 30 25
EF (days/year) exposure frequency 350 250
IR,; (m*/day) daily indoor inhalation rate 15 20
IR, (L/day) daily water ingestion rate 2 1
THQ (unitless) target hazard quotient for individual constituents 1.0 1.0
Building Parameters Used in Iowa Tier 1 Table Generation
Parameter Residential Nonresidential
ER (s) enclosed space air exchange rate 0.00014 0.00023
Lg (cm) enclosed space volume/infiltration area ratio 200 300
L ek (€M) enclosed space foundation or wall thickness 15 15
n areal fraction of cracks in foundation/wall 0.01 0.01
Chemical-Specific Parameter Values Used for Iowa Tier 1 Table Generation
Chemical D* (cm®s) | D**(cm¥s) | H (L-air/L-water) log(Ko.), L/kg
Benzene 0.093 1.1e-5 0.22 1.58
Toluene 0.085 9.4¢-6 0.26 2.13
Ethylbenzene 0.076 8.5¢-6 0.32 1.98
Xylenes 0.072 8.5¢-6 0.29 238
Naphthalene 0.072 9.4e-6 0.049 3.11
Benzo(a)pyrene 0.050 5.8e-6 5.8¢-8 5.59
Benz(a)anthracene | 0.05 9.0e-6 5.74e-7 6.14
Chrysene 0.025 6.2¢-6 4 9e-7 5.30
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Saturation Values Used to Determine “NA” for the Iowa Tier 1 Table

Chemical Solubility in Water (mg/L) Saturation in Soil (mg/kg)
S Cssat

Benzene 1,750 801

Toluene 535 765

Ethylbenzene 152 159

Xylenes 198 492

Naphthalene 31 401

Benzo(a)pyrene 0.0012 4.69

Benz(a)anthracene 0.014 . 193.3

Chrysene 0.0028 5.59

IAB 7/17/96

The maximum solubility of the pure chemical in water is listed in the table above. The equation below is used to
calculate the soil concentration (C,*") at which dissolved pore-water and vapor phases become saturated. Tier 1
default values are used in the equation. “NA” (for not applicable) is used in the Tier 1 table when the risk-based value
exceeds maximum solubility for water (S) or maximum saturation for soil (C,™).

Cssat(mg/kg‘sou) = S/ps x (HBas + Bws + ks ps )

Slope Factors and Reference Doses Used for lowa Tier 1 Table Generation

Chemical SF; ((kgday)/mg) | SF, ((kg-day)/mg) | RfDi(mg/(kg-day)) | RfD, (mg/(kg-day))
Benzene 0.029 0.029 - —

Toluene — -—-- 0.114 0.2

Ethylbenzene —-- — 0.286 0.1

Xvlenes ---- — 2.0 2.0

Naphthalene e - 0.004 0.004
Benzo(a)pyrene 6.1 7.3 - o
Benz(a)anthracene | 0.61 0.73 -—-- -

Chrysene 0.061 0.073 — —_—
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Appendix B - Tier 2 Equations and Parameter Values

All Tier 1 equations and parameters apply at Tier 2 except as specified below. -

Equation for Tier 2 Groundwatér Contaminant Transport Model

C(x)=C exp(

Variable definitions
x: distance in the x direction downgradient from
erf(): the error function

1-1/1+4’”°‘ erf| W __ erf(ﬁ—J
4 ayx 4,/a,X

the source

C(x): chemical concentration in groundwater at x
Cs: Source concentration in groundwater (groundwater concentration at x=0)

Sw: width of the source (perpendicular to x)
Sd: vertical thickness of the source

u: groundwater velocity (pore water velocity); u=Ki/fe

K: hydraulic conductivity
i; groundwater head gradient
Be: effective porosity

A: first order decay coefficient, chemical specific
ax, oy, az: dispersivities in the x, y and z directions, respectively

For the following lists of parameters, one of three is required: site-specific measurements, defaults or

the option of either (which means the default may be used or replaced with a site-specific measurement).

Soil parameters
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Parameter Default Value Required
Ds soil bulk density 1.86 g/cm3 option
foc fraction organic carbon in the soil 0.01 kg-C/kg-soil option

B1 total soil porosity 0.3 cm3-voids/cm3-soil option
Oas volumetric air content in vadose zone 0.2 cm3-air/cm3-soil default
Bws volumetric water content in vadose zone 0.1 cm3-H,O/cm3-soil default

© acrack volumetric air content in foundation/wall cracks 0.2 cm3-air/cm3-sail default

B wcrack volumetric water content in foundation/wall cracks 0.1 cm3-H,0/cm3-s0il default

! infiltration rate of water through soil 7 cm/year defauit

If the total porosity is measured, assume 1/3 is air filled and 2/3 is water filled for determining the water
and air fraction in the vadose zone soil and floor cracks.

Groundwater Transport Modeling Parameters

Parameter Default Value Required

K hydraulic conductivity 16060 cm/year site-specific
i roundwater head gradient 0.01 cm/cm site-speciiic
Sw width of the source use procedure specified | site-specific

in 135.10(2)

Sd vertical thickness of the source 3m default

X dispersivity in the x direction 0.1x default

ay dispersivity in the y direction 0.33ax default

oz dispersivity in the z direction 0.05ax default

fe effective porosity 0.1 default

where u=Ki/6e



194 ’ FILED EMERGENCY IAB 7/17/96

ENVIRONMENTAL PROTECTION COMMISSION[567](cont’d)

Groundwater Transport Modeling Parameters (continued)
First-order Decay Coefficients

Chemical Defauit Value A (d-1) Required
Benzene 0.0005 default
Toluene 0.0007 default
Ethylbenzene 0.00013° default
Xylenes 0.0005 default
Naphthalene 0.00013 default
Benzo(a)pyrene 0 default
Benz(a)anthracene 0 default
Chrysene 0 defauit

Other Parameters for Groundwater Vapor to Enclosed Space

Parameter Default Value Required
| Lgw depth to groundwater from the enclosed space foundation | 1 cm option

Lg enclosed space volume/infiltration area ratio 200 cm option

ER (s-1) enclosed space air exchange rate 0.00014 defauit

Lcrack enclosed space foundation or wall thickness - 15 cm default

n areal fraction of cracks in foundation/wall 0.01 - default

Other Parameters for Soil Vapor to Enclosed Space:

Parameter Default Value Required

Ls depth to subsurface soil sources from the enclosed 100 cm option
space foundation

La enclosed space volume/infiltration area ratio 250cm * option

ER (s-1) enclosed space air exchange rate 0.000185 * defauit

Lcrack enclosed space foundation or wall thickness 15 cm default

n areal fraction of cracks in foundation/wall 0.01 default

*These values are an average of residential and nonresidential factors.

Soil Leaching to Groundwater
Parameter Default Value Required
5 | groundwater mixing zone 2m default

Building Parameters for lowa Tier 2

Parameter Residential Nonresidential
ER (s-1) enclosed space air exchange rate 0.00014 0.00023
Lg enclosed space volume/infiltration area ratio 200 cm 300 cm

Othec Parameters
For Tier 2, the following are the same as Tier 1 values (refer to Appendix A): chemical specific
parameters, slope factors and reference doses, and exposure factors (except for those listed below).

Exposure Factors for Tier 2 Groundwater Vapor to Enclosed Space Modeling:
Potential Residential: use residential exposure and residential building parameters.
Potential Non-residential: use non-residential exposure and non-residential building parameters.
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Diesel and Waste Qit

Chemical-Specific Values for Tier 1
Media Exposure Pathway Receptor | Naphthalene | Benzo(a) Benz(a) Chrysene
pyrene anthracene
Groundwater Ingestion actual 150 0.012 0.12 1.2
potential 150 1.2 12.0 NA
Groundwater Groundwater Vapor all 4,440 NA NA NA
(ug/L) to Enclosed Space
- Groundwater to Plastic all 150 1.2 12.0 NA
Water Line
Surface Water all 150 1.2 12.0 NA
Soil Leaching all 7.6 NA NA NA
to Groundwater
Soil Soil Vapor all 101 NA NA NA
(mg/kg) to Enclosed Space
Soil to Plastic all 21 NA NA NA
Water Line

Due to difficulties with analytical methods for the four individual chemicals listed in the above table, Total
Extractable Hydrocarbon (TEH) default values were calculated for each chemical, using the assumption

that diesel contains 0.2% naphthalene, 0.001% benzo(a)pyrene, 0.001% benz(a)anthracene, and 0.001%
chrysene. Resulting TEH Default Values are shown in the following table.

TEH Default Values
Media Exposure Pathway Receptor | Naphthalene | Benzo(a) Benz(a) Chrysene
pyrene anthracene
Groundwater Ingestion actual 75,000 1,200 12,000 120,000
potential 75,000 120,000 1,200,000 NA
Groundwater Groundwater Vapor all 2,200,000 NA NA NA
(ug/L) to Enclosed Space
Groundwater to Plastic all 75,000 120,000 1,200,000 NA
Water Line
Surface Water all 75,000 120,000 1,200,000 NA
Soil Leaching all 3,800 NA NA NA
to Groundwater
Soil Soil Vapor all 50,500 NA NA NA
(mg/kg) to Enclosed Space
Soil to Plastic all 10,500 NA NA NA
Water Line

The lowest TEH default value for each pathway (shown as a shaded box) was used in the Tier 1 Table.
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APPENDIX C

DECLARATION OF RESTRICTIVE COVENANTS

THIS DECLARATION, made this day of ,199__

WHEREAS, ("Declarant”), owns certain real property, ("Property") located in
, County, lowa, more fully described on Exhibit A", attached hereto, and
incorporated herein by this reference;

WHEREAS, Declarant desires to obtain a "no further action™ certificate ("Certificate™) from the lowa
Department of Natural Resources ("DNR"); and

WHEREAS, the DNR will not issue the Certificate unless Declarant executes and files this
Declaration;

NOW, THEREFORE, Declarant hereby publishes and declares that the Property shall be held, sold
and conveyed subject to the following covenants, all of which are for the purpose of protecting the value and
desirability of the Property and ali of which shall run with the land and shall be a burden and a benefit to, and
shall be binding upon, Declarant, Declarant’s successors and assigns, and all parties acquiring or owning any
right, title, lien or interest in the Property and their heirs, successors, assigns, grantees, executors,
administrators, and devisees.

I (Insert appropriate restrictions on use, etc.)
N Enforcement

If any person shall violate or attempt to violate any of the covenants contained herein, it shall be
lawful for the DNR or any person holding any lien or other interest in the Property to prosecute a proceeding
in equity to enjoin the person from such violation.

.. Term of Covenants

The covenants contained herein shall be deemed covenants running with the land, and shall remain
in full force and effect until the earlier of the termination of these covenants by the Declarant, or by
Declarant's successors and assigns, or twenty-one (21) years after the date these covenants are recorded in
the Office of the County Recorder of the county where the Property is located. These covenants may be
extended for successive twenty-one (21) year periods by the filing of a verified claim in accordance with Jowa
Code § 614.24, which verified claim may be filed by the DNR or any party holding any lien or other interest in
theé Property.

V. Severability

Invalidation of any portion of these covenants by Judgment of any court shall in no way affect any of
the other covenants contained herein, which shall remain in full force and effect.

V. Termination of Covenants

The covenants contained herein shall terminate twenty-one years after the date these covenants were
recorded in the Office of the County Recorder, unless extended in accordance with lowa Code § 614.24;
provided, however, that the Declarant, or the Declarant's successors and assigns, may execute and file a
notice of termination in the Office of the County Recorder of the county where the Property is located.
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APPENDIX C

IN WITNESS WHEREOF, the undersigned, being the Declarant herein, has hereunto set its hand as
of the day and year first above written.

(Name of Declarant)

By:
Its: (Title)
By:
its: (Title)
STATE OF )
)SS.
COUNTY OF )
On this day of , 199__, before me personally appeared
and , to me known to be the person(s) named in and who
executed the foregoing instrument, and acknowledge that and

executed the same as his/her/their voluntary act and deed.

Notary Public, in and for said county and state

STATE OF )
A )SS.
COUNTY OF )
On this day of , 199__, before me personally appeared
and , who being duly sworn, did say that they are the
and (insert titles of executing officers) of said

corporation, that (the seal affixed to said instrument is the seal of said corporation or no seal has been
procured by said corporation) and that the instrument was signed and sealed on behalf of said corporation by
authonity of its board of directors and that the said officers acknowledged the execution of said instrument to
be the voluntary act and deed of said corporatiorf by them voluntarily executed.

Notary Public, in and for said county and state
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APPENDIX D

IOWA DEPARTMENT OF NATURAL RESOURCES

NO FURTHER ACTION CERTIFICATE

This document certifies that the referenced underground storage tank site has been classified by the lowa
Department of Natural Resources (IDNR) as "no action required” as provided in the 1995 lowa Code
Supplement 455B.474(1)"h"(1). This certificate may be recorded as provided by law.

ISSUED TO: OWNERS/OPERATORS OF TANKS
DATE OF ISSUANCE:
IDNR FILE REFERENCES: LUST # REGISTRATION #

LEGAL DESCRIPTION OF UNDERGROUND STORAGE TANK SITE:

Issuance of this certificate does not preclude the IDNR from requiring further corrective action due to new
releases and is based on the information available to date. The department is precluded from requiring
additional corrective action solely because governmental action standards are changed. See 1995 lowa Code
Supplement 455B8.474(1)"h"(1).

This certificate does not constitute a warranty or a representation of any kind to any person as to the
environmental condition, marketability or value of the above referenced property other than that certification
required by 1995 lowa Code Supplement 455B.474(1)"h".

[Filed Emergency 6/25/96, effective 8/15/96]
[Published 7/17/96]

EDITOR’S NOTE: For replacement pages for IAC, see IAC Supplement 7/17/96.
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ARC 6562A

PUBLIC HEALTH
DEPARTMENT|[641]

Adopted and Filed Emergency

Pursuant to the authority of Iowa Code section 135.11, the
Department of Public Health hereby amends Chapter 162,
“Gamblers Assistance Program,” appearing in the lowa Ad-
ministrative Code.

The Seventy-sixth General Assembly in 1996 Iowa Acts,
Senate File 2448, section 11, transferred administration of
the Gamblers Assistance Program to the Department of Pub-
lic Health effective July 1, 1996. These amendments autho-
rize the transfer of the chapter governing the program from
the Department of Human Services to the Department of
Public Health and adopt minor necessary changes to reflect
the departmental and chapter name and reference the correct
administrative chapter for any appeals.

The Department of Public Health finds that notice and
public participation are impracticable because there is not
time to allow for notice and public comment and still meet
the legislatively mandated transfer date of July 1, 1996.
Therefore, these amendments are filed pursuant to Iowa
Code section 17A.4(2).

The Department finds that these amendments confer a
benefit on the public by eliminating confusion as to which
agency is responsible for the Gamblers Assistance Program.
Therefore, this amendments are filed pursuant to Iowa Code
section 17A.5(2)“b”(2).

The Iowa State Board of Health adopted the transfer and
amendments June 27, 1996.

These amendments are intended to implement Iowa Code
Supplement section 99D.7, subsection 21, as amended by
1996 Iowa Acts, Senate File 2448, section 11.

These amendments became effective July 1, 1996.

The following amendments are adopted.

ITEM 1. Amend 641—Chapter 162, transferred from
the Department of Human Services, as follows:

Strike “human services” and insert “public health”;

Strike “mental health, mental retardation, and develop-
mental disabilities” and insert “substance abuse and health
promotion”; and

Strike “gamblers assistance program” and insert “gam-
bling treatment program”.

ITEM 2. Amend 162.4(6)“a” as follows:

a. Individual and group therapeutic services. One unit is
equal to one hour of face-to-face contact for individual and
group therapeutic services or one hour of telephone contact
for crisis counseling and follow-up within individual thera-
peutic counseling services. The unit rate includes all direct
and indirect costs associated with providing the one hour of
contact, including costs of preparing, conducting, and docu-
menting the contact. The total of the contact time is billed at
an established hourly rate for each type of service. The rate
for each service shall be the result of negotiations between

the agency and the department. Ifan-agencyrequestingaser-
. lroady | : ienil co for L}
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ITEM 3. Amend 162.8(2) as follows:

162.8(2) Client appeals. Adverse decisions made by the
agency affecting clients shall first be appealed to the agency
for reconsideration. An adverse reconsideration decision by
the agency shall then be appealed to the department pursuant

to 441—Chapter7 641—Chapter 173.

" [Filed Emergency 6/27/96, effective 7/1/96]
[Published 7/17/96]

EDITOR’S NOTE: For replacement pages for IAC, see IAC
Supplement 7/17/96.

ARC 6561A

PUBLIC HEALTH -
DEPARTMENT[641]

Adopted and Fited Emergéncy After Notice

Pursuant to the authority of Iowa Code section 147.76, the
Iowa Department of Public Health hereby adopts Chapter
193, “Impaired Practitioner Review Committee,” Iowa Ad-
ministrative Code.

This new chapter provides for the establishment of the Im-
paired Practitioner Review Committee as mandated in Iowa
Code Supplement section 272C.3(1)“k.”

Notice of Intended Action was published in the lowa Ad-
ministrative Bulletin on April 10, 1996, as ARC 6351A.

A public hearing was held April 30, 1996, with no public
attendance. No comments were received.

The only change made from the Notice of Intended Action
is the addition of a chapter number under the definition
“practitioner.”

Pursuant to Iowa Code section 17A.5(2)“b”(2) and (3), the
Director finds that the normal effective date of these rules
should be waived and these rules should be made effective
upon filing on June 27, 1996, to comply with lowa Code Sup-
plement chapter 272C.

The Board of Health adopted these rules on June 27,1996.

This chapter is intended to implement lowa Code Supple-
ment chapter 272C.

These rules will become effective June 27, 1996.

EDITOR’S NOTE: Pursuant to recommendation of the Ad-
ministrative Rules Review Committee published in the lowa
Administrative Bulletin, September 10, 1986, the text of
these rules [Ch 193] is being omitted. With the exception of
the change noted above, these rules are identical to those pub-
lished under Notice as ARC 6351A, IAB 4/10/96.

[Filed Emergency After Notice 6/27/96, effective 6/27/96]
[Published 7/17/96]

[For replacement pages for IAC, see IAC Supplement
7/17/96.] .
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ARC 6546A

STATUS OF WOMEN DIVISION[435]

Adopted and Filed Emergency

Pursuant to the authority of Iowa Code section 216A.54,
the Commission on the Status of Women hereby transfers
435—Chapter 6, “Mentor Advisory Board,” to the Work-
force Development Department created by 1996 Iowa Acts,
Senate File 2409, to appear as 345—Chapter 15, Iowa Ad-
ministrative Code. ]

Pursuant to 1996 Iowa Acts, Senate File 2409, sections 16
and 26, the Mentoring Program administered by the Com-
mission on the Status of Women is transferred on July 1,
1996, to the Workforce Development Department. To ensure
an orderly transition of programs and services, the Workforce
Development Department is providing for the transfer of
program rules, 435—Chapter 6, “Mentor Advisory Board” to
the new department effective July 1, 1996.

In compliance with Iowa Code section 17A.4(2), the
Commission on the Status of Women finds that notice and
public participation are impracticable and contrary to the
public interest because 1996 Iowa Acts, Senate File 2409,
transfers the Mentoring Program from the Commission on
the Status of Women to the Workforce Development Depart-
ment.

The Commission on the Status of Women finds, pursuant
to Iowa Code section 17A.5(2)“b”(2), that the normal effec-
tive date of the amendments, 35 days after publication,
should be waived and the amendments be made effective on
July 1, 1996. These amendments confer a benefit on the pub-
lic by transferring program rules to the agency statutorily re-
sponsible for administration of the program. The transfer of
rules will allow the public to locate the correct agency to con-
tact for program services.

IAB 7/17/96

The Commission on the Status of Women and the Work-
force Development Department are taking the following
steps to notify potentially affected parties of the effective
date of the rule: publishing the final rules in the lowa Admin-
istrative Bulletin, providing free copies on request, and hav-
ing copies available wherever requests for information about
the program are likely to be made.

These amendments are intended to implement 1996 Iowa
Acts, Senate File 2409, sections 16 and 26.

These amendments became effective on July 1, 1996.

The following amendments are adopted.

ITEM 1. Transfer 435—Chapter 6 to 345—Chapter 15
and strike the parenthetical implementation “601K” and in-
sert “76GA,SF2409”.

ITEM 2. Amend rule 345—15.1(76GA,SF2409) as fol-
lows:

345—15.1(76GA,SF2409) Purpose. The purpose of the
mentor advisory board is to serve in an advisory capacity to
the volunteer mentor coordinator and the volunteer mentor
program administered by the

of Women workforce development department.

ITEM 3. Amend the implementation sentence at the end
of 345—Chapter 15 as follows:

These rules are intended to implement lowa-Code sections
601—1%—1—&}60—1—1(—60 1996 Iowa Acts, Senate File 2409, sec-
tion 16.

[Filed Emergency 6/19/96, effective 7/1/96]
[Published 7/17/96]

EDITOR’S NOTE: For replacement pages for IAC, see IAC
Supplement 7/17/96.
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ARC 6582A

ENVIRONMENTAL PROTECTION
COMMISSION([567]

Adopted and Filed

Pursuant to the authority of lowa Code sections 455B.485
and 455B.412, the Environmental Protection Commission
hereby adopts Chapter 214, “Household Hazardous Materi-
als Program,” Iowa Administrative Code.

These rules are intended to regulate the collection and dis-
posal of small amounts of household hazardous wastes that
are stored in residences and on farms, as well as to provide a
basis to educate lowans regarding the use of safer alterna-
tives and the proper management and disposal of household
hazardous waste.

Notice of Intended Action was published in the Iowa Ad-
ministrative Bulletin on March 13, 1996, as ARC 6323A.
Several changes have been made to the rules since published
under Notice, primarily to make grammatical changes and to
clarify the rules’ intent. Changes of particular interest are
discussed below.

The next to the last paragraph of subrule 214.9(1) was
changed to clarify under what circumstances the Department
would grant a partial or complete variance from applicant
cost—share requirements. Applicants seeking a partial or
complete variance from the cost-share requirements must re-
quest this variance as part of the application rather than by
separate letter that was to be submitted within 30 days from
receipt of the TCD proposal package. The other change in
this subrule clarifies that the Department may also grant a
variance from the cost-share requirements if the applicant
county’s median income is below the state median income.

In rule 214.11(455F), numbered items 4, S and 6 were add-
ed to the first unnumbered paragraph, requiring RCCs report
to the Department data relating to the volume of hazardous
materials being handled from conditionally exempt small
quantity generators. It will not require a significant effort to
include this information in the annual report as RCCs rou-
tinely track this information. It is important that the Depart-
ment have knowledge of the amounts and types of hazardous
materials received at the RCCs from conditionally exempt
small quantity generators as well as urban and rural house-
holds.

These rules are intended to implement lowa Code sections
455F.8, 455F.8B and 455E.9.

These rules will become effective August 21, 1996.

The following new chapter is adopted.

CHAPTER 214
HOUSEHOLD HAZARDOUS MATERIALS PROGRAM

567—214.1(455F) Scope. This chapter is intended to imple-
ment Iowa Code sections 455F.8, 455F.8B and 455F.9. The
following will be accomplished in this chapter:

1. Establish an education connection to the household
hazardous materials programs;

2. Establish a household hazardous materials education
grant;

3. Establish criteria for selection of toxic cleanup day
event hosts;

4. Establish toxic cleanup day event requirements;

5. Establish criteria for selection of hazardous waste
contractors; and
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6. Establish disbursement system for regional collection
center disposal funds.

567—214.2(455F) Goal. The goal of this program is to re-
duce the amount of household hazardous waste being gener-
ated, landfilled and disposed of improperly in Iowa. This will
be achieved by educating the public through the retailer’s
consumereducation program, household hazardous materials
educational awareness programs, toxic cleanup days and re-
gional collection centers. Through these programs the aware-
ness of Iowans will be raised regarding household hazardous
materials, resulting in the preservation of the state’s ground-
water resources while protecting our health and safety and the
environment as a whole.

567—214.3(455F) Definitions. As used in this chapter:

“Applicant” means any unit of local government, public or
private organizations, regional collection centers and busi-
nesses with an interest in or responsibility for the manage-
ment of household hazardous materials.

“Cost share” means the percent of applicant funds contrib-
uted to the project for those expenses or services that are di-
rectly related to the project.

“Department” means the Iowa department of natural re-
sources.

“Groundwater protection Act” means lowa Code chapter
455E, which sets forth laws pertaining to the protection of
Iowa’s groundwater resources through reduced disposal of
solid wastes at landfills and encourages better management
of Iowa’s groundwater resources.

“HHM” means “Household hazardous materials” as de-
fined in Iowa Code subsection 455F.1.

“Household hazardous waste” means the unused or left-
over portions of household hazardous materials.

“RCC” means “Regional collection center” as defined in
567 IAC 211.3(455F).

“Retailer” means a person offering for sale or selling a
household hazardous material to the ultimate consumer with-
in this state.

“Retailer’s consumer education program” means the pro-
gram implemented in 567 IAC 144.

“Sanitary landfill” means a sanitary disposal project
where solid waste is buried between layers of earth.

“Source reduction” means “waste reduction” as defined in
567 IAC 209.

“Toxic cleanup days (TCD)” means free one-day collec-
tion events for the safe management of household hazardous
waste from urban and rural households and an opportunity to
educate the public about household hazardous materials.

“Waste management assistance division” means the waste
management assistance division of the department of natural
resources established by Iowa Code section 455B.483.

567—214.4(455F) Role of the department of natural re-
sources. The department is responsible for the administra-
tion of the funds for the HHM program under these rules. The
department will ensure that funds disbursed will meet guide-
lines established by the groundwater protection Act.

Any proposals described by this chapter may be submitted
by an applicant for grant consideration. The waste manage-
ment assistance division shall have sole responsibility for de-
termining which proposals will receive funding.

567—214.5(455F) Funding sources. The department will
use funds authorized by Iowa Code section 455F.7 and Iowa
Code  Supplement sections 455E.11(2)“c”  and
455E.11(2)“a”(2)(e) and (f), for the purpose of achieving the



202 FILED

ENVIRONMENTAL PROTECTION COMMISSION[567](cont’d)

goalsoutlined in these rules. The department will ensure that
use of these funds meets federal and state guidelines.

567—214.6(455F) Household hazardous materials
education. Education of the public shall be the foundation of
the HHM program. HHM education involves the concept of
source reduction.

214.6(1) Source reduction. Source reduction as applied to
HHM consists of the following points:

1. Purchase a safer alternative when possible;

2. Purchase only the quantity of product needed;

3. Use up the product, according to manufacturer’s in-
structions;

4. If the product cannot be used up by the consumer who
purchased it, the product should be given to someone who
can use it;

5. Some products that cannot be used up may be safely
managed at home;

6. If a product cannot be used up, given away or safely
managed at home, the product should be saved for proper dis-
posal at a TCD or an RCC.

214.6(2) Educational programs. The above concepts
shall be communicated through every aspect of the HHM
program. The HHM program includes the following subpro-
grams:

1. The retailer’s consumer education program which
provides information to consumers while shopping in retail
establishments. See 567 IAC 144 (implemented by retail-
ers).

2. Public education through distribution of HHM educa-
tional materials, presentations and communications media
(as implemented by the applicant and the department).

3. The TCD program which educates Iowa residents and
provides a means of proper disposal of household hazardous
wastes (implemented by the applicant).

4. The RCC grant program which educates Iowa resi-
dents and provides ongoing collection of hazardous waste
from household and conditionally exempt small quantity
generators. See 567 IAC 211 (implemented by the appli-
cant).

All applicants will be required to meet these objectives.
These subprograms are designed to implement education re-
garding HHMs.

567—214.7(455F) HHM education grants. The depart-
ment will solicit requests for proposals (RFPs) from appli-
cants twice a year, in conjunction with the Toxic Cleanup Day
RFP, for education projects.

214.7(1) Eligible education programs. Eligible education
projects include, but are not limited to:

a. Retailer’s consumer education program.

1. Inform retailers of requirements of the HHM retailer’s
consumer education program;

2. Assist retailers in obtaining the household hazardous
materials permit; and

3. Assist retailers with the posting of education materi-
als.

b. Household hazardous materials educational aware-
ness program.

1. Identify HHM products,

2. Promote awareness of safer alternatives;

3. Promote the awareness of proper management and
proper disposal options;

4. Promote awareness of TCD events and RCCs.

214.7(2) Department selection. The criteria and instruc-
tions for submitting a proposal are included in the TCD re-
quest for proposal (RFP) package. The department will re-
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view all proposals returned by the deadline and select HHM
education grantees based on the information requested in the
RFP package. Upon selection, the department will provide
financial and technical assistance. Instructions for submit-
ting proposals and the process by which proposal selections
are determined will be detailed in the RFP available from the
waste management assistance division.

567—214.8(455F) Selection of TCD event host. The de-
partment will solicit requests for proposals twice a year from
applicants to sponsor TCD events. The following is a list of
general requirements for hosting a TCD. The proposals will
be evaluated on how well the applicant meets these general
criteria:

Establishment of a local task force;

Publicity;

Education;

Retailer consumer education program;

Local oil and battery collection sources;

Telephone appointment assistance;

Usable paint exchange;

Volunteer network;

Permanent program;

10. Selection of site, including:

*  Accessibility

¢ Storage capabilities

e Availability;

11. Pledges of support by local law enforcement and fire
protection;

12. Local cost share.

The detailed criteria for the proposal are included in the
TCD request for proposal package. Applications will be due
the first Friday in January and the first Friday in July of each
yearat 5 p.m., unless otherwise designated by the waste man-
agement assistance division. All proposals shall be com-
pleted as specified in the Toxic Cleanup Day RFP. Instruc-
tion for submitting proposals and the process by which the
selection is determined are detailed in the TCD request for
proposal package. Upon selection of the TCD host, the de-
partment will provide the selected applicants with services of
a hazardous waste contractor and financial assistance for dis-
posal cost. The department will also provide technical assis-
tance through a workshop and guidance in the areas of educa-
tion, publicity, telephone assistance, site selection, and
setting up the toxic cleanup day. Copies of the TCD request
for proposals are available from the waste management assis-
tance division.

567—214.9(455F) TCD events. The TCD events will pro-
vide for proper disposal of household hazardous waste from
urban and rural households. All hazardous wastes accepted at
the event shall be removed from the site within 24 hours after
the end of the collection event, unless otherwise authorized by
the department or applicant representative. Brochures and
videos on how to establish and set up a TCD are available at
the waste management assistance division.

214.9(1) Minimum applicant cost share. A minimum cost
share shall be required of each event host. The cost share will
be:

1. 50-cent minimum per household for first or second
time event host;

2. 75-cent minimum per household for third time or
more event host if the event host is not serviced by a regional
collection center; and

3. 50-cent minimum cost share per household for region-
al collection centers or event host serviced by an RCC.

R
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The applicant shall incur all in-kind cost. In-kind cost will
include, but is not limited to, the following:

1. Promotional materials, including brochures, posters,
newspaper ads, public service announcements, telephone
service;

2. Educational materials, including books.

The department may grant a partial or complete variance
from the cost-share requirement of these rules. Applicants
must submit as part of the TCD application, a request for a
variance from the cost-share requirement. The department
may grant a variance from the cost-share requirements of
these rules if the applicant county’s median income is below
the state median income.

The department shall review the variance request and
notify the applicant within 30 days of receipt that the applica-
tion is approved, denied or requires modification.

214.9(2) Reserved.

567—214.10(455F) Selection ofhazardous waste contrac-
tor. The department will solicit requests for proposals at a
minimum of once every two years from a current listing of
hazardous waste companies in the United States. General cri-
teria used to select the hazardous waste contractor include the
following:

General operating procedures.

Safety/contingency plan.

Experience and personnel.

Waste disposal hierarchy.

Nonhazardous and nonlicensed waste.
Pricing/hypothetical event.

The detailed evaluation criteria and the instructions for
submitting a proposal are included in the contractor request
for proposal package. The department will review the pro-
posals returned by the deadline specified in the request for
proposal and select a contractor based on the evaluation crite-
ria presented. The department will have sole responsibility

SURLNE

in the selection of a contractor. Copies of the contractor re-.

quest for proposal are available from the waste management
assistance division.

567—214.11(455F) Regional collection center household
hazardous material disposal funding. All RCCs are eligi-
ble to receive funding from the department to offset the cost
associated with proper disposal of household hazardous
waste by a hazardous waste contractor. The additional 3 per-
cent described in Iowa Code Supplement section
455E.11(2)“a”(2)(e) is the source for this funding.

RCCs will receive a percentage of the total funds accumu-
lated in this account in an amount equal to the percentage
each RCC collected compared to the total amount collected
by all RCCsin each fiscal year based on the weight of materi-
als collected from urban and rural households. To receive
disposal funding assistance, an RCC must report the follow-
ing to the department by July 1 of each year for the fiscal year
ending the previous June 30:

1. Number of households bringing waste to the facility.

2. Poundage of household hazardous waste received.

3. Categories of household hazardous waste received.

4. Number of conditionally exempt small quantity gen-
erators bringing waste to the facility.

5. Poundage of hazardous waste received from condi-
tionally exempt small quantity generators.

6. Categories of hazardous waste received from condi-
tionally exempt small quantity generators.

A fiscal year will be from July 1 of the previous year to
June 30 of the current year. Water-based paint, waste oil and
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lead acid battery weights are not considered eligible pound-
ages.

These rules are intended to implement Iowa Code sections
455F.8, 455F.8B and 455F.9.

[Filed 6/28/96, effective 8/21/96]
[Published 7/17/96]

EDITOR’S NOTE: For replacement pages for IAC, see IAC
Supplement 7/17/96.

ARC 6583A

PERSONNEL DEPARTMENT|[581]
Adopted and Filed

Pursuant to the authority of Iowa Code section 19A.9, the
Iowa Department of Personnel hereby amends Chapter 11,
“Separations, Disciplinary Actions and Reduction in Force,”
Iowa Administrative Code.

These amendments describe the procedural details by
which noncontract employees will be selected for layoff in
the event of a reduction in force and how they will be recalled
to work.

These amendments were approved during the June 26,
1996, meeting of the Iowa Personnel Commission.

Notice of Intended Action was published in the May 22,
1996, Ilowa Administrative Bulletin as ARC 6430A. A pub-
lic hearing was held on June 13, 1996, and no comment was
received.

The adopted amendments were changed from those pub-
lished under Notice only to the extent that redundancies were
removed and clarifying language was added.

These amendments will become effective on August 21,
1996.

These amendments are intended to implement Iowa Code
section 19A.9.

The following amendments are adopted.

Amend rule 581—11.3(19A) as follows:

581—11.3(19A) Reduction in force. A reduction in force
(layoff) may be proposed by an appointing authority whenev-
er there is a lack of funds, a lack of work or a reorganization.
A reduction in force shall be required whenever the appoint-
ing authority reduces the number of permanent merit system
covered employees in a class or the number of hours worked
by permanent merit system covered employees in a class, ex-
cept as provided in subrule 11.3(1).

11.3(1) The following agency actions shall not constitute
a reduction in force nor require the application of these re-
duction in force rules:

a. An interruption of employment for no more than 20
consecutive calendar days, with the prior approval of the di-
rector.

b. Interruptions in the employment of school term em-
ployees during breaks in the academic year, during the sum-
mer, or during other seasonal interruptions that are a condi-
tion of employment, with the prior approval of the director.

c. The promotion or reclassification of an employee to a
class in the same or a higher pay grade.

d. The reclassification of an employee’s position to a
class in a lower pay grade that results from the correction of a
classification efvor, a class or series revision,
ehange changes in the duties of the position, or a reorganiza-
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tion that does not result in fewer total positions in the unit
that is reorganized.

e. When a change in the classification of an employee’s
position or the appointment of an employee to a vacant posi-
tion in a class in a lower pay grade is the result of a disciplin-
ary or voluntary demotion.

f. - The transfer or reassignment of an employee to anoth-
er position in the same class or to a class in the same pay
grade.

g. A reduction in the number of, pesitions or hours
worked by, permanent employees not covered by merit sys-
tem provisions.

11.3(2) The agency’s reduction in force shall conform to
the following provisions:

a. Reduction in force shall be by class.

b. The reduction in force unit may be by agency organi-
zational unit or agencywide. If the agency organizational
unit is smaller than a division bureau, it must first be ap-
proved reviewed by the director.

c. An agency shall not implement a reduction in force
until it has first terminated all temporary employees in the
same class in the reduction in force unit, as well as those who
have probationary status in the same class.

d. The appointing authority shall develop a plan for the
reduction in force and shall submit that plan to the director
for approval in advance of the effective date. The plan must
be approved by the director before it can become effective.
The plan shall include the reason(s) for and the effective date
of the reduction in force, the reduction in force unit(s), the
feason reason(s) for choosmg the unit(s) if smaller than a di-
vision bureau

the number of permanent merit system covered employees by
class to be ellmmated or reduced in hours by-elass, the cutoff
date for the s establishment of

performance records, the selection criteria to be used, the
weighted percentages to be assigned to performance records
and to length of service, and any other information requested

by the dlrector If—detemmed—by—meappem&ng—amheﬂq—te

are-required- The appointing authority shall post each ap-
proved reduction in force plan for 60 calendar days, unless
budgetary limitations require a lesser period of time, in con-
spicuous places throughout the reduction in force unit. The
posting shall include the names of all permanent merit sys-
tem covered employees in each affected job class in the re-
duction in force unit.

unit. The appomtmg authonty shall notlfy each affected em-
ployee in writing of the reduction in force, the reason(s) for
it, and the employee’s rights under these rules. A copy of the
employee’s retention point computation worksheet shall also
be furnished to the employee. These The official notifica-
tions fo affected employees shall be made at least 20 working
work days prior to the effective date of the reduction in force
unless budgetary limitations require a lesser period of time.
These official notifications shall occur only after the
agency’s reduction in force plan has been approved by the di-
rector, unless otherwise authorized by the directos, following
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the application of the selection criteria called for in
581—subrules 11.3(2), 11.3(3) and 11.3(4).

f. The appointing authority shall notify the affected em-
ployee employee(s), in writing, of the any options or assign-
ment changes during the various steps in the reduction in
force process. In each instance the employee shall have five

‘calendar days from the date of receipt of the notification in

which to respond in writing to the appointing authority in or-
der to exercise the rights provided for in this rule that are as-
sociated with the reduction in force.

11.3(3) Retention points. The reduction in force shall be
in accordance with total retention points made up of a com-
bination of points for length of service and points for perfor-
mance
place record, giving primary consideration to the perfor-
mance record. A cutoff date shall be set by the appointing
authonty beyond Wthh no pomts shall be credited. Iheeut—

Len th of service
and performance evaluation record points shall be calculated
as-follows: based on guidelines provided by the director.

- Length of
service credit shall not include the following periods:

(1) Emergency, internship, intermittent, trainee, seasonal
or other temporary types of appointments if not credited to-
ward the probationary period;

(2) Suspensions—witheut-pay Disciplinary suspensions.
The number of days of disciplinary suspension withoutpay
shall be totaled and subtracted from the total credit for length
of service. More than 15 days shall be considered one month;

(3) Documented leaves of absence without pay in excess
of 30 calendar days except for military leave, family and
medical leave Act leave, workers’ compensation leave and
employer-directed educational leave with or without pay;

{(4) Board of regents, nonexecutive branch or nonstate
service unless Acts of the general assembly require other-
wise;

(5) Layoffs in excess of 30 calendar days; and

(6) Long-term disability periods in excess of 30 calendar
days.

A former employee who was laid off, or who applied for or
received long-term disability payments, and subsequently re-
turned to state employment more than two years following
the date of separation, shall be given'a new date of hire. A
former employee who was laid off and who subsequently lost
recall rights due to recall declination, or who was reem-
ployed but subsequently terminated, shall be given a new
date of hire if later reemployed other than by recall.

Length of service credit for all periods of part-time service
shall be calculated pro rata on the basis of the number of
hours worked per pay period. Eighty hours per pay period is
con51dered full tlme




IAB 7/17/96

PERSONNEL DEPARTMENT(581]}(cont’d)

b. Whenealeulaﬁx&gperfémanee-e—valua&im»pem&s[fper-
formance evaluations are used in calculating the perfor-
mance record, the followmg shall apply

3)(1) A performance evaluation period rated as “less than
competent” or “does not meet job expectations” or shall-be
an “overall sum of ratings” less than 3.00 shall receive no
credit.

(2) Performance evaluation credit for all periods of part-
time service shall be calculated pro rata on the basis of the
number of hours worked per pay period. Eighty hours per
pay period shall be considered full-time. Periods of state em-
ployment excluded from length of service credit shall also be
excluded from performance evaluation credit. More than 15
calendar days in a performance evaluation period shall be
con51dered one month

(3) enly Only performance evaluations that were due dus-
prior to the cutoff date may be used for

> unless spe-

cial performance evaluations after the cutoff date are done on
all employees affected by the layoff. Otherwise, the rating
received on the last valid performance evaluation for the pre-
vious rating period shall be brought forward for the current

period not evaluated. l£no-validperformance-evaluationex-
fsts—fer—ﬂae—p:eweuHam;g—pened—bem—peﬂeds—shaH—be

c. The total reduction-in-force retention points shall be
the sum that results from adding together the total of the
length of service points and the total of the performance eval-
wation record points.

11.3(4) Order of reduction in force. Employees Perma-
nent merit system covered employees in the approved reduc-
tion in force unit shall be placed on a list in descending order
by class beginning with the employee having the highest total
retention points in the class in the unit. Reduction in force
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selections shall be made from the list in inverse order regard-
less of full-time or part-time status. If two or more em-

ployees have the same combined total retention points, the
order of reduction shall be determined by giving preference
in the following sequence:

a. The employee with the highest total performance
evaluation record points; and then, if still tied,

b. The employee with the lower last four digits of the so-
cial security number.

11.3(5) Bumping (class change in lieu of layoff). Em-
ployees who are affected by a reduction in force may, in lieu
of layoff, elect to exercise bumping rights.

a. Employees who choose to exercise bumping rights
must do so to a position in the applicable reduction in force
unit. Bumping may be to a lowerclass in the same series or to
a formerly held class (or its equivalent if the class has been
retitled) in which the employee had nontemporary status
while continuously employed in the state service. Bumping
shall not be permitted to classes from which employees were
voluntarily or disciplinarily demoted. Bumping by nonsu-
pervisory employees shall be limited to positions in nonsu-
pervisory classes. Bumping to classes that have been desig-
nated as collective bargaining exempt shall be limited to
persons who occupy classes with that designation at the time
of the reduction in force. Bumping shall be only to positions
covered by merit system provisions. The director may, at the
request of the appointing authority, approve specific exemp-
tions from the effects of bumping where special skills or abil-
ities are required.

b. When bumping as set forth in paragraph “a” of this
subrule, the employee shall indicate the class, but the ap-
pointing authority shall designate the specific position as-
signment within the reduction in force unit. The appointing
authority may designate a vacant position if the department
of management certifies that funds are available and after all
applicable contract transfer and recall provisions have been
exhausted. The appointing authority shall notify the em-
ployee in writing of the exact location of the position to
which the employee will be assigned. After receipt of the no-
tification the employee shall have five calendar days in
which to notify the appointing authority in writing of the ac-
ceptance of the position or be laid off.

Bumping to another noncontract class in lieu of layoff
shall be based on retention points regardless of full-time or
part-time status and shall not occur if the result would be to
cause the removal or reduction of an employee with more to-
tal retention points. If bumping occurs, the employee with
the least total retention points in the class shall then be sub-
ject to reduction in force.

Bumping to another class in lieu of layoff from a class
covered by a collective bargaining agreement to a class not
covered by a collective bargaining agreement, or vice versa,
shall only occur if the move can be accomplished in accor-
dance with the reduction in force order (retention points or
seniority date) governing the class into which the employee
moves.
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Pay upon bumping shall be in accordance with 581—sub-
rule 4.5(1), paragraph “i.”

11.3(6) Recall. Eligibility for recall shall be for one year
following the date of the reduction in force or the medical re-

lease to return to work;-and-shall be-basedon-the-employee’s

a. The following employees or former employees are el-
igible to be recalled:

(1) Former employees who have been laid off.

(2) Employees who have bumped in lieu of layoff.

(3) Employees whose hours have been reduced.

(4) Former employees currently on long-term disability
who have a medical release to return to work in a capacity
other than the job previously held.

(5) Former employees whose long-term disability bene-
fits have been terminated and who have a medical release to
return to work.

(6) Former employees who were terminated for medical-
ly related reasons due to a job-related illness or injury and
who have a medical release to return to work.

(7) Current employees who are unable to return to their
former class because of a job-related illness or injury and
who have a medical release to return to work.

The medical release referred to in subparagraphs (4), (5),
(6) and (7) above must be obtained to be on recall lists on a
class-by-class basis. Another medical release addressing the
employee’s ability to perform the essential functions of the
specific position to which recalled must be obtained prior to
the employee’s actually starting work.

b. Current employees listed in subrule 11.3(6), para-
graph “a,” subparagraphs (2) and (3), shall only be on the re-
call list for the class and layoff unit occupied at the time of the
reduction in force.

c. Former employees covered in paragraph “a,” subpara-
graphs (1), (4) and (5), and current employees covered in
paragraph “a,” subparagraph (5), may be on the recall list for
the following classes and under the following conditions:

(1) Class (or equivalent if retitled) held at the time of the
reduction in force or termination;

(2) Any classes (or equivalent if retitled) held prior to the
reduction in force or termination, except classes from which
voluntarily or disciplinarily demoted; and

(3) Other classes for which the employee qualifies that
are at the same or lower pay grade in relation to the class from
which laid off or terminated.

The following provisions shall govern recall:

1. The total number of classes for which the employee is
eligible for recall, including the employee’s layoff class and
formerly held classes, shall not exceed 26.

2. Employees may not designate particular agencies to
which they will or will not accept recall.

3. Nonsupervisory employees may enly select only
classes for which qualified that are nonsupervisory.

4. Only employees in collective bargaining exempt
classes at the time of layoff shall be eligible for recall to such
classes.

5. Employees listed in subrule 11.3(6), paragraph “a,”
subparagraphs (4) and (5), may be required to furnish copies
of their notification of termination of long-term disability
benefits or their medical release to return to work.

6. Recalled employees shall be required to serve a six-
month probationary period during which time, if it is found
that the employee is not able to perform the assigned duties
satisfactorily, the employee may be terminated without right
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of appeal and the employee’s original recall record restored
to the recall list for the remainder of the one-year recall eligi-
bility period.

7. Requests to change classes or conditions of recall
availability must be submitted in writing to the department.

d. The following provisions shall apply to the issuance
and use of recall certificates:

(1) Recall certificates shall enly be issued for merit sys-
tem covered positions only.

(2) When one or more names are on the recall list for a
class in which a vacancy exists, the agency filling that vacan-
cy must first offer the position to former employees on that
lrst who were la1d off by that agency Reea#effersshal—l—b&m

ption—peints: If no
such former employee is avarlable the agency shall nextcon-
sider recalling former employees on the recall list who were
laid off by other agencies. If no one from such a recall certifi-
cate is selected, the agency shall justify that decision to the
director before the position may be filled by other methods.

(3) Recall The recall alternatives in (2) above must be ex-
hausted before other eligible lists may be used to fill vacan-
cies:

Former employees listed in subrule 11.3(6), paragraph
“a,” subparagraphs (4) and (5), who have received a medical
release to return to work, shall be considered and their medi-
cally related work restrictions shall be taken into account
when determining the individual’s ability to perform the es-
sential functions of the position.

e. Recall shall be by class without regard to an em-
ployee’s status at the time of layoff (full-time or part-time).

An employee may remain on the recall list for the same
status as that held at the time of layoff after having declined
recall to a position with a different status. However, the em-
ployee will be removed for the status declined.

f. One failure to accept appointment to a nontemporary
position with the same status as that held prior to the reduc-
tion in force or termination for purposes of long-term disabil-
ity or job-related illness or injury shall negate all further
rights to recall.

g. An appointing authority may refuse to recall em-
ployees who do not possess the special skills or abilities re-
quired for a position, with the prior approval of the director.

h. Notice of recall shall be sent by certified mail, re-
stricted delivery. Employees must respond to an offer of re-
call within five calendar days following the date the notice
was received. A notice that is undeliverable to the most re-
cent address of record will be considered a declination of re-
call. The declination of a recall offer shall be documented in
writing by the appointing authority, with a copy to the direc-
tor.

i.  Vacation accrual and accrued sick leave of recalled
employees shall be in accordance with 587—subrule 14.2(2),
paragraph “l,” and 581—subrule 14.3(10), respectively.

j- An employee who bumps in lieu of layoff or has a
work hours reduction, and subsequently leaves employment
for any reason, shall be removed from the recall list.

k. Employees on the recall list who are reemployed other
than by recall, and who subsequently leave state employment
for any reason, shall be removed from the recall list. Em-
ployees who are recalled shall be removed from the recall list
unless otherwise provided for in these rules.

l. Pay upon recall shall be in accordance with
581—subrule 4.5(1), paragraph “e.”

11.3(7) Reduction in force shall not be used to avoid or cir-
cumvent the provisions or intent of lowa Code chapter 19A,
or these rules governing reclassification, disciplinary demo-
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tion, or discharge. Actions alleged to be in noncompliance
with this rule may be appealed in accordance with
581—Chapter 12.

11.3(8) Employees covered by a collective bargaining
agreement shall be governed by the terms of that contract for
reduction in force purposes.

[Filed 6/28/96, effective 8/21/96]
[Published 7/17/96]

EDITOR’S NOTE: For replacement pages for IAC, see IAC
Supplement 7/17/96.

ARC 6554A

RACING AND GAMING
COMMISSION([491]

Adopted and Filed

Pursuant to the authority of lowa Code sections 99D.7 and
99F.4, the Iowa Racing and Gaming Commission hereby
adopts amendments to Chapter 13, “Occupational and Ven-
dor Licensing,” and Chapter 20, “Application Process for
Excursion Boats and Racetrack Enclosure Gaming Li-
censes,” [lowa Administrative Code.

Item 1 requires the applicant to disclose to the commission
or commission representative any information necessary to
evaluate the application and also to cooperate with the com-
mission Or commission representative.

Item 2 is a revision of the existing rule.

Item 3 deletes a duplicate rule.

These adopted amendments are identical to those pub-
lished under Notice of Intended Action in the May 8, 1996,
Iowa Administrative Bulletin as ARC 6400A.

A public hearing was held on May 28, 1996. No written or
oral comments were received.

These amendments will become effective August 21,
1996.

These amendments are intended to implement Iowa Code
chapters 99D and 99F.

ITEM 1. Amend subrule 13.2(1) by adding a new para-
graph “h” as follows:
h. Duty to disclose and cooperate. It shall be the affirma-

tive responsibility and continuing duty of each applicant to,

provide all information, documentation, and assurances per-
taining to qualifications required or requested by the com-
mission or commission representative and to cooperate with
the commission or commission representative in the perfor-
mance of their duties. Any refusal by any person to comply
with a request for information from the commission or com-
mission representative shall be a basis for fine, suspension,
denial, revocation or disqualification. No license shall be
granted to any applicant who fails to provide information,
documentation and assurances required by or requested by
the commission or commission representative or who fails to
reveal any fact material to qualification.

ITEM 2. Rescind subrule 13.2(3) and insert in lieu there-
of the following new subrule:

13.2(3) Multiple license restrictions. _

a. A person may work outside the person’s license oc-
cupation except in the following situations:

(1) Working outside this occupation conflicts with the in-
ternal controls of the association or boat operator.
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(2) The person working out of occupation is not licensed
and backgrounded in equal or higher class.

(3) There is a conflict of interest or duties as determined
by the administrator’s designee.

b. In horse racing only.

(1) A person licensed as a jockey, veterinarian, or farrier
may not be licensed in another capacity.

(2) A person may not be licensed as an owner and a
jockey agent.

(3) Noracing official may serve or act in another capacity
at a race meeting at which that person is licensed as an offi-
cial except if there is no conflict of interest or duties as deter-
mined by the administrator’s designee.

ITEM 3. Rescind and reserve rule 491—20.16(99F).

[Filed 6/21/96, effective 8/21/96]
(Published 7/17/96]

EDITOR’S NOTE: For replacement pages for IAC, see IAC
Supplement 7/17/96.

ARC 6578A

SECRETARY OF STATE[721]
Adopted and Filed

Pursuant to the authority of Iowa Code sections 47.1 and
52.5, the Secretary of State hereby adopts an amendment to
Chapter 22, “Alternative Voting Systems,” Iowa Adminis-
trative Code.

This amendment provides tabulation instructions and pro-
cedures for using the MicroVote Absentee Voting System,
which has been approved for use in lowa by the Board of Ex-
aminers for Voting Machines and Electronic Voting Systems.
This system uses a three-part ballot and therefore requires
careful instructions to the voter and the precinct election offi-
cials who will be processing the ballots.

Notice of Intended Action was published on May 22,
1996, in the Iowa Administrative Bulletin as ARC 6423A.

The rule has been changed in response to comments re-
ceived from members of the Board of Examiners for Voting
Machines and Electronic Voting Systems. All references to
the name written on the ballot have been changed from “can-
didate” to “person” to reduce possible confusion about
whether the names of all candidates must be written on the
secrecy envelope. In subrule 22.60(1) instructions have been
added to include an indication of the ballot rotation and code
on the ballot guide. This change will help the election com-
missioners’ staff members send the correct ballot and guide
to each voter. A reminder has been added to the instructions
to the voter to include the position number when casting a
write-in vote.

This amendment was adopted by the Secretary of State on
June 27, 1996.

This amendment will become effective August 21, 1996.

This rule is intended to implement Iowa Code section
52.5.

The following amendment is adopted.

Amend 721—Chapter 22 by adding the following new
rule:

721—22.60(52) MicroVote Absentee Voting System. This
system uses a three-piece ballot including a ballot card, ballot
guide, and secrecy envelope with write-in ballot. The follow-
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ing rules for the use of the MicroVote Absentee Voting Sys-
tem are prescribed.

22.60(1) The ballot card is used by the voter to indicate
the voter’s choices. The ballot card has numbered voting tar-
gets printed on card stock and is marked with a pencil. Also
included on the ballot card is a box marked “For Official Use
Only.” This box is used for coding to indicate the precinct
and rotation of the ballot, if any. Before being sent to the vot-
er, any numbered stubs shall be removed from the ballot card.

22.60(2) The ballot guide is a list showing the text of pub-
lic measures, office titles and candidate names and the voting
target numbers to be marked on the ballot card. The order of
offices, candidates, public measures and judges shall be de-
termined by the applicable provisions of lowa Code chapters
43 and 49 and 721—subrule 22.53(2) IAC. The ballot guide
shall include the same code numbers as the appropriate ballot
card. The ballot guide shall also include position numbers for
write-in votes for each office. The number of write-in posi-
tions shall equal the number of persons to be elected to each
office.

a. The ballot guide shall include a heading in substantial-
ly the following form:

[Election Name] Ballot Guide

[County Name]
Name and Date of Election, and a facsimile of
the commissioner’s signature.

b. The ballot guide shall include instructions in substan-
tially the following form:

Notice to Voter: On this ballot guide find the position number
printed next to the name of each candidate for whom you wish
to vote.

position # § 1 CANDIDATE NAME

Blacken the oval next to the same number on the official bal-
lot card. Use only a #2 pencil. To write in a vote for a person
whose name is not listed in this guide, mark the appropriate
oval on the ballot card, and write the office title and write-in
position number and the person’s name inside the secrecy en-
velope.

22.60(3) The secrecy envelope is used to conceal the vot-
er’s marks and to provide a space for write-in votes. The en-
velope shall be made of opaque paper and shall be large
enough to cover all areas of the ballot card that are used by
voters to indicate their choices. Space to receive write-in
votes shall be printed inside the secrecy envelope so that the
votes are hidden when the flap is closed. The secrecy enve-
lope shall include brief instructions in substantially the fol-
lowing form:
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1.  On the outside of the envelope: “Secrecy envelope:
After you have voted, enclose the ballot card in this envelope.
To write in a vote for someone whose name is not on the bal-
lot, see inside.”

2.  Inside the envelope: “Write-in vote. To vote for a per-
son whose name is not listed in the ballot guide, mark the ap-
propriate oval on the ballot card, and write the office title,
write-in position number and the person’s name in a space be-
low. Vote for no more than the number indicated under the
title of the office on the ballot, including your write-in votes.”

Name

Office Position #
[Similar spaces for at least twenty offices shall be included.]

22.60(4) Write-in votes. To vote for a person whose name.
is not listed in the ballot guide, the voter shall mark the appro-
priately numbered write-in voting target for the office on the
ballot card and write the office title, position number and per-
son’s name in spaces provided inside the secrecy envelope.

22.60(5) Tabulation procedures. As the absentee and spe-
cial precinct board opens the affidavit envelopes containing
absentee ballots cast using the MicroVote Absentee Voting
System, they shall remove the secrecy envelopes containing
the ballot cards from the affidavit envelope initially taking
care not to separate the ballot cards from the secrecy enve-
lopes.

a. Each secrecy envelope shall be examined for write-in

" votes. When a write-in voté is discovered, a serial number

shall immediately be stamped or written on both the ballot
card and the secrecy envelope. Secrecy envelopes contain-
ing write-in votes cast at the primary election shall also be la-
beled with the party name.

b. The ballot card shall be inspected by two precinct offi-
cials, not members of the same political party, who shall de-
termine if the number of votes cast for the office for which
the voter has cast a write-in vote exceeds the number of votes
allowed for the office. If the total number of votes cast on the
ballot card and the number of write-in votes cast do not ex-
ceed the allowable number of votes for that office, the ballot
card shall be separated from the secrecy envelope and pro-
cessed. The write-in votes shall be counted as indicated by
the voter.

22.60(6) Precinct election officials shall refer to the fol-
lowing chart to help determine how to tabulate votes cast
which do not comply with all instructions.
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Tabulation Guide for MicroVote Absentee Voting System

Secrefzy I.invelope, Ballot Card Write-in
Write-in Vote Position Count
makes .
oy office write-in Comments
?
Office Pos. # Name marked marked | over-voted? vote?
vV 4 v v no yes 1. Preferred method.
Vv v v I no yes
v I v i yes no
o o o W yes no, but 4~ 2. But, count other votes for
that office.
o o 1o  or - o . 3. It: there is no name, there is
nothing to count.
o blank/ o - o yes 4. If the office is clearly identi-
wrong fiable.
- blank/ o p o yes 4. If the office is clearly identi-
wrong fiable.
vV blank/ v ¥ yes no
wrong ) )
o blank/ o o yes no, but 2. But, count other votes for
wrong that office.
4 I 4 no yes
[ 2 ¥ no yes
Vv v i yes no
2. But, count other votes for
| 2 2l | 2l yes no, but ¢= that office.
i ite-in
o o 1o yes, if i 6. If there is only one write
vote.
v vV yes no
. 7. If there is only one office on
v o no ¥eS, I8 | tpe baliot.
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22.60(7) Instructions to the voter shall be enclosed with every absentee ballot in substantially the following form:

STATE OF IOWA
ABSENTEE VOTING INSTRUCTIONS

Jor use with the MicroVote Absentee Voting System

READ ALL INSTRUCTIONS CAREFULLY BEFORE VOTING!

WARNING: Do not mark, fold or punch your ballot except as outlined in these instructions. If your ballot is
not properly marked, your vote cannot be counted.

The main points:

i Vote in secrecy; use a # 2 pencil. > Return the ballot on time:

= Complete, sign and date the affidavit. By mail before election day, or

i Seal the ballot inside the affidavit envelope. Deliver to Auditorby 9p.m. / / .

YOUR BALLOT PACKET CONTAINS

N “Qfficial Ballot” card (with numbered ovals).
. Printed paper ballot guide showing offices and candidates (for information only).
. Secrecy envelope to enclose “Official Ballot” card and to cast write-in votes, if desired.

. Affidavit envelope.

. Return envelope.

IF YOU SPOIL YOUR BALLOT

. Put the ballot and other materials in return envelope.

N Write “SPOILED BALLOT” on the return envelope.

. Mail or take the entire packet to the auditor. A new packet will be sent to you.

IF YOU NEED HELP TO VOTE

If you are blind, cannot read, or cannot mark your own ballot because you are disabled, you may choose someone to help you vote.
However, these people cannot help you vote:

. Your employer

N An agent of your employer

. An officer or agent of your union.

MARKING YOUR BALLOT

1. Vote in secrecy. Mark your ballot so that no one else will know how you voted, unless you need help to vote.

2. Study the ballot guide carefully before voting on the “Official Ballot” card. Marks cannot be erased without spoiling
the ballot.

3. Use a #2 pencil. Marks made by other pens or pencils might notbe seen by the machine that counts the votes. Donotuse a

red pen or red pencil.

4. Voting for candidates. After you have decided who you want to vote for, find the position number printed next to the
candidate’s name.

position # 1 CANDIDATE NAME

Then on the “Official Ballot” card fill in the oval next to that number. For some offices you may vote for more than one person.
Watch for instructions under each office title that say, “Vote for no more than __.”

5. Write-in votes. If you want to vote for a person whose name is not listed in the ballot guide:
a. Write the office, position number and the name of the person in the space provided inside the secrecy envelope, and
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b. Mark the appropriately numbered oval on the “Official Ballot” card. Marking an oval without writing a name will not

spoil the rest of the ballot.

6. Overvoting. If you mark more ovals for an office than the number of people that can be elected, your vote for that office
will not be counted. :

7. No extra marks. Make no marks on the ballot card except the marks you make to vote.

RETURNING YOUR BALLOT

This ballot must be returned to the county auditor even if you don’t vote.

1. Affidavit. After marking your ballot card,
a. Read the affidavit on the affidavit envelope,
b. Fill in all of the information requested, and
c. Sign your name.
d. Be sure to include today’s date.

iz  Your ballot will not be counted if you don’t complete and sign the affidavit.

2. Use the secrecy envelope. Do not fold the ballot card; place itin the secrecy envelope. Do not return the paper ballot listing
offices and candidates.

3. Put the secrecy envelope containing the ballot card in the affidavit envelope.
Securely seal the affidavit envelope. Your ballot will not be counted if the affidavit envelope is not sealed, or if the enve-
lope has been opened and resealed.

5. Enclose the affidavit envelope in the envelope addressed to the county auditor.

Postmark before election day. If you mail your ballot, the envelope must be postmarked no later than the day before the

election.

Return postage for this ballot is ___

Personal delivery. You may also return your ballot in person, or send it back to the auditor with someone you trust. If the
ballot is not mailed, it must be received by the auditor no later than 9 p.m. on election day. Do not return the ballot to a

polling place; it will not be counted if you do.

IF YOUR BALLOT IS REJECTED BEFORE THE BALLOT ENVELOPE IS
OPENED, YOU WILL BE NOTIFIED OF THE REASON.

22.60(8) In addition to the instructions provided above,
the following information shall be inserted in the instructions
provided to voters at the general election:

a. Voting on questions. To vote in favor of a question,
blacken the oval with the same number that appears next to
the word “YES” in the question listed in the ballot guide. To
vote against a question, blacken the oval with the same num-
ber as the word “NO.”

b. Voting on judges. To vote to keep a judge in office,
blacken the oval on the ballot card with the same number as
the one next to the word “YES” opposite the judge’s name
listed in the ballot guide. To vote to remove a judge from of-
fice, blacken the oval with the same number as the word
“NO.”

c. Straight party voting. To vote for all of the candidates
of a political party, blacken the oval on the ballot card with
the same number as the one next to the name of that party.
You can override a straight party vote by voting for a candi-
date of another party. If you can vote for more than one per-
son for an office, you must mark all of your choices if you are
splitting your vote between candidates of two or more par-
ties.

[Filed 6/28/96, effective 8/21/96]
[Published 7/17/96)

EDITOR’S NOTE: For replacement pages for IAC, see IAC
Supplement 7/17/96.

ARC 6545A

TRANSPORTATION
DEPARTMENT([761]

Adopted and Filed

Pursuant to the authority of Iowa Code sections 307.10
and 307.12, the Department of Transportation, on June 18,
1996, rescinded Chapter 420, “Motor Vehicle Dealers,
Manufacturers and Distributors,” and Chapter 422, “Travel
Trailer Dealers, Manufacturers and Distributors,” and
adopted Chapter 425, “Motor Vehicle and Travel Trailer
Dealers, Manufacturers, Distributors and Wholesalers,”
Iowa Administrative Code.

A Notice of Intended Action for these rules was published
in the January 17, 1996, Iowa Administrative Bulletin as
ARC 6174A.

Provisions regarding manufacturers, distributors, whole-
salers and dealers of motor vehicles and travel trailers are
currently addressed in two chapters of rules. The new rules
combine these provisions into one chapter. Differences be-
tween the current rules and the new rules are as follows:

A definition for “wholesaler” has been added.

In the new rules, the definition of “engage in the business”
states that a person selling at retail more than six motor ve-
hicles or six travel trailers during a 12-month period is pre-
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sumed to be engaged in the business. The current rules for
travel trailer dealers set the threshold at three, not six.

In the new rules, required “regular business hours” for
dealers and used vehicle wholesalers are 32 posted hours be-
tween Monday and Friday, inclusive. The current rules for
motor vehicle dealers require 16 hours between 8 a.m. and
4:30 p.m. and between Monday and Friday, inclusive. The
current rules for travel trailer dealers do not specify regular
business hours.

The new rules clarify what must be submitted by a new ve-
hicle dealer as evidence of a franchise.

The new rules require a corporate applicant for a dealer’s
or used vehicle wholesaler’s license to certify compliance
with state requirements for incorporation. The current rules
require a corporate applicant to submit proof of registering
the articles of incorporation with the state.

The new rules require an applicant for a dealer’s or used
vehicle wholesaler’s license to certify compliance with zon-
ing laws. The current rules require an applicant to provide
evidence of compliance with zoning laws.

A new provision applicable only to motor vehicle dealers
allows the Department to issue a temporary license valid un-
til an on-site inspection of the dealership can be completed.

The current rules require an applicant for a dealer’s license
or used motor vehicle wholesaler’s license to submit a copy
of the lease agreement if the applicant’s place of business/
designated location is not owned by the applicant. This re-
quirement has been dropped.

The new rules specify that a copy of an ownership docu-
ment is allowable as evidence of ownership of a vehicle of-
fered for sale if the original document is held by a lienholder.

Most time requirements for filing notice of changes with
the Department have been standardized at ten days prior to
the change.

There is a rule on fleet and retail auction sales in the cur-
rent motor vehicle dealer rules. In the new rules, this rule ap-
plies to both types of dealers. It specifies that a dealer’s li-
cense is required for fleet sales or retail auction sales of more
than six vehicles in a 12-month period. An exception has
been added for incidental vehicle sales at auction.

The new rules add a new provision allowing other busi-
ness activities at a licensed location of a dealer or used ve-
hicle wholesaler as long as these activities do not involve the
sale of firearms, alcoholic beverages, or dangerous weapons.

The new rules contain new provisions for the salespersons
of dealers and used vehicle wholesalers.

A rule on testing permits for motor trucks and truck trac-
tors has been dropped.

The new rules define “all weather surface” for display and
repair facilities.

For a motor vehicle dealer’s license, the new rules clarify
that a separate license is required for each city or township in
which the applicant maintains a place of business. For a trav-
el trailer dealer’s license, the new rules clarify that a separate
license is required for each county in which the applicant
maintains a place of business.

The new rules list the form needed to apply for an exten-
sion lot license.

The new rules are not identical to the ones published under
Notice. The following changes were made:

When the proposed new rules were published under No-
tice, they included mobile home dealers. Except for the rule
on dealer plates, the new rules as adopted do not apply to mo-
bile home dealers. Thus, references to mobile homes and
mobile home dealers were deleted. Also, the existing rule
chapter regulating mobile home dealers remains “as is.”
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The new definition of “regular business hours” was modi-
fied. The definition under Notice required 40 posted hours
between 8 a.m. and 4:30 p.m., Monday to Friday. The defini-
tion that was adopted requires 32 posted hours, Monday to
Friday, without reference to time of day.

Sentences regarding extension lots were added to the defi-
nitions of “car lot” and “travel trailer lot.”

The subrule explaining what must be submitted as evi-
dence of a franchise was further clarified.

The subrule setting out the display facility requirements
for motor vehicle dealers was clarified.

The definitions_of “vehicle exhibition” and “vehicle
show” in the rule on fairs, shows and exhibitions were modi-
fied to require that the vehicles exhibited or shown be new.

Reference to the standards seal for motor homes was de-
leted.

These rules are intended to implement lowa Code chapters
321,322 and 322C.

These rules will become effective August 21, 1996.

Rule-making actions:

ITEM 1. Rescind 761—Chapter 420, “Motor Vehicle
Dealers, Manufacturers and Distributors,” and 761—Chap-
ter 422 “Travel Trailer Dealers, Manufacturers and Dls—
tributors.”

ITEM 2. Adopt the following new chapter:

CHAPTER 425
MOTOR VEHICLE AND TRAVEL TRAILER
DEALERS MANUFACTURERS, DISTRIBUTORS
AND WHOLESALERS

761—425.1(322) Introduction.

425.1(1) This chapter applies to the licensing of motor ve-
hicle and travel trailer dealers, manufacturers, distributors
and wholesalers. Alsoincluded in this chapter are the criteria
for the issuance and use of dealer plates.

425.1(2) The office of vehicle services administers this
chapter.

a. The mailing address is: Office of Vehicle Services,
Iowa Department of Transportation, P.O. Box 9278, Des
Moines, Iowa 50306-9278.

b. The office is located in Park Fair Mall, 100 Euclid
Avenue, Des Moines.

761—425.2 Reserved.

761—425.3(322) Definitions. The following definitions, in
addition to those found in Iowa Code sections 322.2 and
322C.2, apply to this chapter of rules:

“Car lot” means an extension lot for the sale of motor ve-
hicles that is located within the same city or township as the
motor vehicle dealer’s principal place of business but is not
adjacent. Parcels of property are adjacent if the parcels are
separated only by an alley, street or highway that is not a con-
trolled access facility. For the purpose of licensing motor ve-
{ﬁcle dealers, “extension lot” has the same meaning as “car
ot.”

“Certificate of title” means a document issued by the ap-
propriate official which contains a statement of the owner’s
title, the name and address of the owner, a description of the
vehicle, a statement of all security interests, and additional
information required under the laws or rules of the jurisdic-

- tion in which the document was issued, and which is recog-

nized as a matter of law as a document evidencing ownership
of the vehicle described. The terms “title certificate,” “title
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only” and “title” shall be synonymous with the term “certifi-
cate of title.”

“Consumer use” means use of a motor vehicle or travel
trailer for business or pleasure, not for sale at retail, by a per-
son who has obtained a certificate of title and has registered
the vehicle under Iowa Code chapter 321.

“Dealer,” unless otherwise specified, means a person who
is licensed to engage in this state in the business of selling
motor vehicles or travel trailers at retail under lowa Code
chapter 322 or 322C.

“Designated location” means a building actually occupied
where the public and the department may contact the owner
or operator during regular business hours. In lieu of a build-
ing, a travel trailer dealer may use a mobile home as an office
if taxes are current or a travel trailer as an office if registration
fees are current.

“Engage in this state in the business” or similar wording
means doing any of the following acts for the purpose of sel-
ling motor vehicles or travel trailers at retail: to acquire, sell,
exchange, hold, offer, display, broker, accept on consignment
or conduct a retail auction, or to act as an agent for the pur-
pose of doing any of these acts. A person selling at retail
more than six motor vehicles or six travel trailers during a
12-month period may be presumed to be engaged in the busi-
ness. See rule 425.20(322) for provisions regarding fleet
sales and retail auction sales.

“Manufacturer’s certificate of origin” means a certifica-
tion signed by the manufacturer, distributor or importer that
the vehicle described has been transferred to the person or
dealer named, and that the transfer is the first transfer of the
vehicle in ordinary trade and commerce. The terms
“manufacturer’s statement,” “importer’s statement or certifi-
cate,” “MSO” and “MCO” shall be synonymous with the
term “manufacturer’s certificate of origin.” See rule 761—
400.1(321) for more information.

“Registered dealer” means a dealer licensed under lowa
Code chapter 322, 322B or 322C who possesses a current
dealer certificate under Iowa Code section 321.59.

“Regular business hours™” means to be consistently open to
the public on a weekly basis at hours reported to the office of
vehicle services. For a motor vehicle or travel trailer dealer
or used vehicle wholesaler, regular business hours shall in-
clude a minimum of 32 posted hours between Monday and
Friday, inclusive.

“Salesperson” means a person employed by a motor ve-
hicle or travel trailer dealer or used vehicle wholesaler for the
purpose of buying or selling vehicles.

“Travel trailer lot” means an extension lot for the sale of
travel trailers that is located within the same county as the
travel trailer dealer’s principal place of business but is not ad-
jacent. Parcels of property are adjacent if the parcels are sep-
arated only by an alley, street or highway that is not a con-
trolled access facility. For the purpose of licensing travel
trailer dealers, “extension lot” has the same meaning as
“travel trailer lot.”

“Vehicle,” unless otherwise specified, means a motor ve-
hicle or travel trailer.

“Wholesaler” means a person who sells vehicles to dealers
and not at retail.

This rule is intended to implement lowa Code chapters
322 and 322C.

761—425.4 to 425.9 Reserved.

761—425.10(322) Application for dealer’s license.
425.10(1) Applications forms. To apply for a license as a

motor vehicle or travel trailer dealer, the applicant shall com-

plete Form 417008, “Application for Dealer’s License,” and
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Form 417009, “Fees for Dealer License Application,” and
submit them to the office of vehicle services.

425.10(2) Surety bond.

a. The applicant shall obtain a surety bond in the follow-
ing amounts and file the original with the office of vehicle
services:

(1) For a motor vehicle dealer’s license, $50,000.

(2) For a travel trailer dealer’s license, $25,000. Howev-
er, an applicant for a travel trailer dealer’s license is not re-
quired to file a bond if the person is licensed as a motor ve-
hicle dealer under the same name and at the same principal
place of business.

b. The surety bond shall provide for notice to the office
of vehicle services at least 30 days before cancellation.

c. The office of vehicle services shall notify the bonding
company of any conviction of the dealer for a violation of
dealer laws.

d. If the bond is canceled, the office of vehicle services
shall notify the dealer by certified mail that the dealer’s li-
cense shall be revoked on the same date that the bond is can-
celed unless the bond is reinstated or a new bond is filed.

425.10(3) Franchise.

a. An applicant who intends to sell new motor vehicles
or travel trailers shall submit to the office of vehicle services
a copy of a signed franchise agreement with the manufacturer
or distributor of each make the applicant intends to sell.

b. Ifasigned franchise agreement is not available at the
time of application, the department may accept written evi-
dence of a franchise which includes all of the following:

(1) The name and address of the applicant and the
manufacturer or distributor.

(2) The make of motor vehicle or travel trailer that the ap-
plicant is authorized to sell.

(3) The applicant’s area of responsibility as stipulated in
the franchise.

(4) The signature of the manufacturer or distributor.

425.10(4) Corporate applicants. If the applicant is a cor-
poration, the applicant shall certify on the application that the
corporation complies with all applicable state requirements
for incorporation.

425.10(5) Place of business. The applicant shall maintain
a place of business at a designated location. See rules
425.12(322) to 425.14(322) for further requirements.

425.10(6) Zoning. The applicant shall certify on the ap-
plication that the applicant’s principal place of business and
any extensions comply with all applicable zoning provisions
or are a legal nonconforming use.

425.10(7) Separate licenses required.

a. A separate license is required for each city or town-
ship in which an applicant for a motor vehicle dealer’s li-
cense maintains a place of business.

b. Aseparate license is required for each county in which
an applicant for a travel trailer dealer’s license maintains a
place of business.

425.10(8) to 425.10(10) Reserved.

425.10(11) Verification of compliance. The department
shall verify the applicant’s compliance with all statutory and
regulatory dealer licensing requirements.

This rule is intended to implement Iowa Code sections
322.1 to 322.15 and 322C.1 to 322C.6.

761—425.11 Reserved.

761—425.12(322) Motor vehicle dealer’s place of busi-
ness.

425.12(1) Verification of compliance; temporary license.
Before a motor vehicle dealer’s license is issued, an investi-
gator from the department shall physically inspect an appli-
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cant’s principal place of business to verify compliance with
this rule. The department may issue a temporary license
upon receipt of certification by the applicant that the place of
business complies with this rule. The temporary license shall
be in effect until an on-site inspection is completed.

425.12(2) Telephone service and office area. A motor ve-
hicle dealer’s principal place of business shall include tele-
phone service and an adequate office area, separate from oth-
er facilities, for keeping business records, manufacturers’
certificates of origin, certificates of title or other evidence of
ownership for all motor vehicles offered for sale. Evidence
of ownership may include a copy of an original document if
the original document is held by a lienholder.

425.12(3) Facility for displaying motor vehicles. A motor
vehicle dealer’s principal place of business shall include a
suitable space reserved for display purposes where motor ve-
hicles may be viewed by prospective buyers.

a. For new motor vehicle dealers other than dealers sel-
ling motorcycles or motorized bicycles and dealers selling
new trucks or motor homes exclusively, the display facility
must be within a building and be at least 5.5 meters by 9.1
meters (18 feet by 30 feet) in area.

b. For used motor vehicle dealers other than dealers sel-
ling motorcycles or motorized bicycles and for dealers sel-
ling new trucks or motor homes exclusively, the display fa-
cility must be at least 5.5 meters by 9.1 meters (18 feet by 30
feet) in area and may be either within a building or an outdoor
area with an all-weather surface. An all-weather surface
does not include grass or exposed soil.

c. Fordealers selling motorcycles or motorized bicycles,
the display facility must be within a building and be at least 3
meters by 4.6 meters (10 feet by 15 feet) in area.

425.12(4) Facility for reconditioning and repairing motor
vehicles. A motor vehicle dealer’s principal place of busi-
ness shall include a facility for reconditioning and repairing
motor vehicles. The facility shall be an area that:

a. Isequipped to repair and recondition one or more mo-
tor vehicles of a type sold by the dealer.

b. Is within a building.

c. Has adequate access.

d. Isseparated from the display and office areas by solid,
floor-to-ceiling walls and solid, full-length doors.

e. Is of a minimum size.

(1) The minimum size facility for motorcycles and motor-
ized bicycles is an unobstructed rectangular area measuring 3
meters by 4.6 meters (10 feet by 15 feet).

(2) The minimum size facility for other types of motor ve-
hicles is an unobstructed rectangular area measuring 4.3 me-
ters by 7.3 meters (14 feet by 24 feet).

425.12(5) Motor vehicle dealer who is also a recycler. Ifa
motor vehicle dealer also does business as a recycler, there
shall be separate parking for motor vehicles being offered for
sale at retail from motor vehicles that are salvage.

This rule is intended to implement Iowa Code sections
322.1 t0 322.15.

761—425.13 Reserved.

761—425.14(322) Travel trailer dealer’s place of busi-
ness.

425.14(1) Telephone service and office area. A travel
trailer dealer’s principal place of business shall include tele-
phone service and an adequate office area, separate from oth-
er facilities, for keeping business records, manufacturers’
certificates of origin, certificates of title or other evidence of
ownership for all travel trailers offered for sale. Evidence of
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ownership may include a copy of an original document if the
original document is held by a lienholder.

425.14(2) Facility for displaying travel trailers. A travel
trailer dealer’s principal place of business shall include a
space of sufficient size to permit the display of one or more
travel trailers. The display facility may be an indoor area or
an outdoor area with an all-weather surface. An all-weather
surface does not include grass or exposed soil. If an outdoor
display facility is maintained, it may be used only to display,
recondition or repair travel trailers or to park vehicles.

425.14(3) Facility for repairing and reconditioning travel
trailers. A travel trailer dealer’s principal place of business
shall include a facility for reconditioning and repairing travel
trailers. The facility:

a. Shall be equipped and of sufficient size to repair and
recondition one or more travel trailers of a type sold by the
dealer.

b. Shall have adequate access.

¢. May be an indoor area or an outdoor area with an all-
weather surface. An all-weather surface does not include
grass or exposed soil.

d. May occupy the same area as the display facility.

425.14(4) Travel trailer dealer also licensed as a motor ve-
hicle dealer. If a travel trailer dealer is also licensed as a mo-
tor vehicle dealer under the same name and at the same prin-
cipal place of business, separate facilities for displaying,
repairing and reconditioning travel trailers are not required.

This rule is intended to implement Iowa Code sections
322C.1 to 322C.6.

761—425.15 and 425.16 Reserved.

761—425.17(322) Extension lot license. Extension lots of
motor vehicle and travel trailer dealers must be licensed. Ap-
plication shall be made on Form 417059, “Application for
Dealer’s Extension Lot License.”

This rule is intended to implement Iowa Code sections
322.1 to 322.15 and 322C.1 to 322C.6.

761—425.18(322) Supplemental statement of changes. A
motor vehicle dealer shall file a written statement with the of-
fice of vehicle services at least ten days before any change of
name, location, hours, or method or plan of doing business. A
license is not valid until the changes listed in the statement
have been approved by the office of vehicle services.

This rule is intended to implement Iowa Code sections
322.1to0 322.15.

761—425.19 Reserved.

761—425.20(322) Fleet vehicle sales and retail auction
sales. ’

425.20(1) Fleet sales. Any person who has acquired ve-
hicles for consumer use in a business shall obtain the ap-
propriate dealer’s license when more than six vehicles are of-
fered for sale at retail in a 12-month period.

425.20(2) Retail auction sales. Any person who sells at
public auction more than six vehicles in a 12-month period
shall obtain the appropriate dealer’s license. All certificates
of title for the vehicles offered for sale at public auction shall
be duly assigned to the dealer.

425.20(3) Place of business. A dealer’s license issued un-
der this rule does not require a place of business.

425.20(4) Exceptions.

a. The state of lowa, counties, cities and other govern-
mental subdivisions are not required to obtain a dealer’s li-
cense to sell their vehicles at retail.
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b. This rule does not apply to a vehicle owner, or to an
auctioneer representing the owner, selling vehicles at a retail
auction if the vehicles were acquired by the owner for con-
sumer use, the vehicles are incidental to the auction, and only
one owner’s vehicles are sold.

This rule is intended to implement Iowa Code sections
322.1 to 322.15 and 322C.1 to 322C.6.

761—425.21 to 425.23 Reserved.

761—425.24(322) Miscellaneous requirements.
425.24(1) The department shall not issue a license under
Iowa Code chapter 322 or 322C to any other person at a place
of business or designated location of a person currently li-
censed under Iowa Code chapter 322 or 322C.
425.24(2) A motor vehicle or travel trailer dealer shall not

represent or advertise the dealership under any name or style -

other than the name which appears on the dealer’s license.

425.24(3) Other business activities are allowed at a place
of business of a dealer or the designated location of a used
vehicle wholesaler, but those activities shall not include the
sale of firearms, dangerous weapons as defined in Iowa Code
section 702.7, or alcoholic beverages as defined in Iowa
Code subsection 123.3(4).

This rule is intended to implement Iowa Code sections
322.1 to 322.15 and 322C.1 to 322C.6.

761—425.25 Reserved.

761—A425.26(322) Fairs, shows and exhibitions.

425.26(1) Definitions. As used in this rule:

“Display without permit” means the motor vehicle or trav-
el trailer dealer may provide staff for security and for ex-
plaining or describing the design, features, performance, op-
tions and models of the vehicles being shown. The dealer
may also post, display or provide product information
through literature or other descriptive media. However, the
product information shall not include prices, except for the
manufacturer’s sticker price. “Display” does not mean offer-
ing vehicles for sale or negotiating sales of vehicles.

“Fair” means a county fair or a scheduled gathering for a
predetermined period of time at a specific location for the ex-
hibition, display or sale of various wares, products, equip-
ment, produce or livestock, but not solely vehicles, and spon-
sored by a person other than a single dealer.

“Offer” vehicles “for sale,” “negotiate sales” of vehicles,
or similar wording, means doing any of the following at a
fair, show or exhibition: posting prices in addition to the
manufacturer’s sticker price, discussing prices or trade-ins,
arranging for payments or financing, and initiating contracts.

“Vehicle exhibition” means a scheduled event conducted
at a specific location where various types, makes or models
of new vehicles are displayed either at the same time or con-
secutively in time, and sponsored by a person other than a
single dealer.

“Vehicle show” means a scheduled event conducted for a
predetermined period of time at a specific location for the
purpose of displaying at the same time various types, makes
or models of new vehicles, which may be in conjunction with
other events or displays, and sponsored by a person other
than a single dealer.

425.26(2) Permits for motor vehicle dealers. A fair, show
or exhibition permit allows a motor vehicle dealer to display
and offer new motor vehicles for sale and negotiate sales of
new motor vehicles at a specified county fair, vehicle show or
vehicle exhibition that is held in the same county as the motor
vehicle dealer’s principal place of business. Exception: A
motor vehicle dealer who is licensed to sell motor homes may
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be issued a permit to offer for sale Class “A” and Class “C”
motor homes at a specified fair, show or exhibition in any
Iowa county.

a. Permits will be issued to motor vehicle dealers only
for county fairs, vehicle shows or vehicle exhibitions where
more than one motor vehicle dealer may participate.

b. The permit period is the duration of the event, not to
exceed 14 days. The permit is not valid on Sundays. Only
one permit may be issued to each motor vehicle dealer for an
event.

c. The permit is limited to the line makes for which the
motor vehicle dealer is licensed in Iowa.

425.26(3) Reserved.

425.26(4) Permits for travel trailer dealers. A fair, show
or exhibition permit allows a travel trailer dealer to display
and offer new travel trailers for sale and negotiate sales of
new travel trailers at a specified fair, vehicle show, or vehicle
exhibition in any Iowa county.

a. The permit period is the duration of the event, not to
exceed 14 days. The permit is valid on Sundays.

b. The permit is limited to the line makes for which the
travel trailer dealer is licensed in lowa.

425.26(5) Permit application. A motor vehicle or travel
trailer dealer shall apply for a fair, show or exhibition permit
on Form 411119. The application shall include the dealer’s
name, address and license number and the following infor-
mation about the fair, show or exhibition: name, location,
sponsor(s) and duration, including the opening and closing
dates. :

425.26(6) Display of permit. The motor vehicle or travel
trailer dealer shall display the permit at the fair, show or ex-
hibition in close proximity to the vehicles being exhibited.

425.26(7) Variance. The department may grant a variance
from the requirements of these rules and grant a special limit-
ed permit for the display only of motor homes or travel trail-

-ers at a convention sponsored by an established national as-

sociation, if the department determines that granting the
permit would not encourage evasion of these rules and that
the public interest so demands. The department may impose
alternative permit requirements.

425.26(8) Display without permit. A dealer who does not
have a permit may display vehicles at fairs, vehicle shows
and vehicle exhibitions.

This rule is intended to implement Iowa Code section
321.124 and subsections 322.5(2) and 322C.3(9).

761—425.27 and 425.28 Reserved.

761—425.29(322) Classic car permit. A classic car permit
allows a motor vehicle dealer to display and sell classic cars at
aspecified county fair, vehicle show or vehicle exhibition that
is held in the same county as the motor vehicle dealer’s princi-
pal place of business. “Classic car” is defined in Iowa Code
subsection 322.5(3).

425.29(1) The permit period is the duration of the event,
not to exceed five days. The permit is valid on Sundays.
Only one permit may be issued to each motor vehicle dealer
for an event. No more than three permits may be issued to a
motor vehicle dealer in any one calendar year.

425.29(2) Application for a classic car permit shall be
made on Form 411045. The application shall include deal-
er’s name, address and license number and the following in-
formation about the county fair, vehicle show or vehicle ex-
hibition: name, location, sponsor(s) and duration, including
the opening and closing dates.
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425.29(3) The motor vehicle dealer shall display the per-
mit in a prominent place at the location of the county fair, ve-
hicle show or vehicle exhibition.

This rule is intended to implement Iowa Code subsection
322.5(3).

761—425.30 to 425.39 Reserved.

761—425.40(322) Salespersons of dealers and used ve-
hicle wholesalers.

425.40(1) Every motor vehicle and travel trailer dealer
and used vehicle wholesaler shall:

a. Keep a current written record of all salespersons act-
ing in its behalf. The record shall be open to inspection by
any peace officer or any employee of the department.

b. Maintain a current record of authorized persons al-
lowed to sign all documents required under lowa Code chap-
ter 321 for vehicle sales.

425.40(2) No person shall either directly or indirectly
claim to represent a dealer or used vehicle wholesaler unless
the person is listed as a salesperson by that dealer or whole-
saler.

This rule is intended to implement Iowa Code sections
3223, 322.13, and 322CA4.

761—425.41 to 425.49 Reserved.

761—425.50(322) Manufacturers, distributors, whole-
salers, factory branches and distributor branches. This
rule applies to the licensing of manufacturers, distributors,
wholesalers, factory branches and distributor branches of
new motor vehicles and travel trailers. The licensing of used
vehicle wholesalers is addressed in rule 425.52(322).

425.50(1) Application for license. To apply for a license,
the applicant shall complete Form 417029, “Manufacturer,
Distributor, Wholesaler Application for License,” and sub-
mit it to the office of vehicle services, accompanied by a list
of the applicant’s franchised dealers in Jowa and a sample
copy of a completed manufacturer’s certificate of origin that
is issued by the firm. A distributor or wholesaler shall also
provide a copy of written authorization from the manufactur-
er to act as its distributor or wholesaler.

425.50(2) Licensing requirements.

a. Motor vehicle zone offices shall be licensed as factory
or distributor branches.

b. New motor homes delivered to Iowa dealers must
contain the systems and meet the standards specified in Iowa
Code paragraph 321.1(39)“d.”

c. A licensee shall ensure that any new retail outlet is
properly licensed as a dealer before any vehicles are deliv-
ered to the outlet.

d. Alicensee shall notify the office of vehicle services in
writing at least ten days prior to any:

(1) Change in name, location or method of doing busi-
ness, as shown on the license.

(2) Issuance of a franchise to a dealer in this state to sell
new vehicles at retail.

(3) Change in authorized representatives who are subject
to licensing.

(4) Change in the trade name of a travel trailer manufac-
tured for delivery in this state.

e. Alicensee shall notify the office of vehicle services in
writing at least ten days before any new make of vehicle is
offered for sale at retail in this state:

This rule is intended to implement Iowa Code ‘sections
322.27 to 322.30 and 322C.7 to 322C.9.
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761—425.51(322) Factory or distributor representatives.
A representative of a person licensed under rule 425.50(322)
is required to have a factory or distributor representative’s li-
cense. Application shall be made on Form 417032 to the of-
fice of vehicle services.

This rule is intended to implement Iowa Code sections
322.27 to 322.30 and 322C.7 to 322C.9.

761—425.52(322) Used vehicle wholesalers.

425.52(1) Application for license. To apply for a license
as a used vehicle wholesaler, the applicant shall complete
Form 417004, “Used Vehicle Distributor/Wholesaler Ap-

. plication for License,” and submit it to the office of vehicle

services. The applicant shall certify on the application that
the applicant’s designated location complies with all applica-
ble zoning provisions or is a legal nonconforming use. If the
applicant is a corporation, the applicant shall certify on the
application that the corporation complies with all applicable
state requirements for incorporation.

425.52(2) Licensing requirements. The licensee shall:

a. Maintain regular business hours and telephone service
at a designated location. The location shall include separate
and adequate office space for keeping records of vehicles
sold and offered for sale. Before a license is issued, an inves-
tigator from the department shall physically inspect the loca-
tion to verify compliance with this rule.

b. Represent and advertise the business under the name
which appears on the license.

c. Confine the sale of vehicles to licensed dealers.

d. Notify the department in writing at least ten days be-
fore any change in name, location, hours or method of doing
business, as shown on the license.

425.52(3) Renewal. The license must be renewed annual-
ly.

This rule is intended to implement Iowa Code sectlons
322.27 to 322.30 and 322C.7 to 322C.9.

761—425.53 to 425.59 Reserved.

761—425.60(322) Right of inspection.

425.60(1) Peace officers have the authority to inspect ve-
hicles or component parts of vehicles, business records, and
manufacturers’ certificates of origin, certificates of title and
other evidence of ownership for all vehicles offered for sale.

425.60(2) The department has the right at any time to
verify compliance of a person licensed under Iowa Code
chapter 322 or 322C or issued a certificate under lowa Code
section 321.59 with all statutory and regulatory require-
ments.

This rule is intended to implement 321.62,321.95,322.13,
and 322C.1.

761—425.61 Reserved.

761—425.62(322) Denial, suspension or revocation.

425.62(1) The department may deny an application or
suspend or revoke a certificate or license if the applicant, cer-
tificate holder or licensee fails to comply with the applicable
provisions of this chapter of rules, Iowa Code sections
321.57 to 321.63 or lowa Code chapter 322 or 322C.

425.62(2) The department may deny a dealer’s applica-
tion for a fair, show or exhibition permit for a period not to
exceed six months if the dealer fails to comply with the appli-
cable provisions of rule 425.26(322) or Iowa Code subsec-
tion 322.5(2) or 322C.3(9).

425.62(3) The department may deny a motor vehicle deal-
er’sapplication for a demonstration permit for a period not to
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exceed six months if the dealer fails to comply with rule
425.72(322).

425.62(4) A person who is aggrieved by a decision of the
department and who is entitled to a hearing may contest the
decision in accordance with rules 761—Chapter 13.

This rule is intended to implement Iowa Code chapter 17A
and sections 321.57 to 321.63, 322.6, 322.9, 322.31, and
322C.6.

761—425.63 to 425.69 Reserved.

761—425.70(321) Dealer plates.

425.70(1) Definition. The definitions of “dealer” and
“vehicle” in lowa Code section 321.1 apply to this rule.

425.70(2) Persons who may be issued dealer plates. Deal-
er plates as provided in Iowa Code sections 321.57 to 321.63
may be issued to:

a. Licensed motor vehicle dealers.

b. Licensed mobile home dealers. The plates shall dis-
play the word “trailer.”

c. Licensed travel trailer dealers. The plates shall dis-
play the word “trailer.”

d. A personengaged in the business of buying, selling or
exchanging trailer-type vehicles subject to registration under
Iowa Code chapter 321, other than travel trailers, and who
has an established place of business for such purpose in this
state. The plates shall display the word “trailer.”

e. Insurers selling vehicles of a type subject to registra-
tion under Iowa Code chapter 321 solely for the purpose of
disposing of vehicles acquired as a result of a damage settle-
ment or recovered stolen vehicles acquired as a result of a
loss settlement. The plates shall display the words “limited
use.”

f. Persons selling vehicles of a type subject to registra-
tion under Iowa Code chapter 321 solely for the purpose of
disposing of vehicles acquired or repossessed by them in ex-
ercise of powers or rights granted by lien or title-retention in-
struments or contracts given as security for loans or purchase
money obligations, and who are not required to be licensed
dealers. The plates shall display the words “limited use.”

g. Persons engaged in the business of selling special
equipment body units which have been or will be installed on
motor vehicle chassis not owned by them, solely for the pur-
pose of delivering, testing or demonstrating the special
equipment body and the motor vehicle. The plates shall dis-
play the words “limited use.”

h. Alicensed wholesaler who is also licensed as a motor
vehicle dealer as specified in paragraph 425.70(3)“e.”

425.70(3) Use of dealer plates.

a. Dealer plates shall not be displayed on vehicles that
are rented, leased or loaned. However, a dealer plate may be
displayed on a motor vehicle, other than a truck or truck trac-
tor, loaned to a customer of a licensed motor vehicle dealer
while the customer’s motor vehicle is being serviced or re-
paired by the dealer.

b. Motor vehicles used by dealers, manufacturers or dis-
tributors to transport other vehicles shall be registered, ex-
cept when being transported from the place of manufactur-
ing, assembling or distribution to a dealer’s place of business.

c. Saddle-mounted vehicles being transported shall dis-
play dealer plates.

d. Trailer dealer plates may be displayed on a trailer car-
rying a load, provided the truck or truck tractor towing the
trailer is properly registered under Iowa Code section
321.122, except as provided in rule 425.72(321).

e. Dealer plates may be used by a dealer licensed as a
wholesaler for a new motor vehicle model when operating a
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new motor vehicle of that model if the motor vehicle is
owned by the wholesaler and is operated solely for the pur-
pose of demonstration, show or exhibition.

This rule is intended to implement Iowa Code sections
321.57 to 321.63.

761—425.71 Reserved.

761—425.72(321) Demonstration permits.

425.72(1) Demonstration permits may be issued to motor
vehicle dealers to permit the use of dealer plates for the pur-
pose of demonstrating the load capabilities of motor trucks
and truck tractors. The fee for a permit is $10.

425.72(2) The dealer shall complete the permit form. The
information to be filled out includes, but is not limited to, the
following:

a. Date of issuance by the dealer, date of expiration, and
the specific dates for which the permit is valid. The expira-
tion date shall be five days or less from the date of issuance.

b. Dealer’s name, address and license number.

c. Name(s) of the prospective buyer(s) and all prospec-
tive drivers.

d. Route of the demonstration trip. The points of origin
and destination shall be the dealership. The permit is not val-
id for a route outside Iowa.

e. The make, year and vehicle identification number of
the motor vehicle being demonstrated.

425.72(3) The permit is a three-part form. The original
copy of the permit shall at all times be carried in the motor
vehicle to which it refers and shall be shown to any peace of-
ficer upon request. The dealer shall mail or deliver the sec-
ond copy to the office of vehicle services within 48 hours af-
ter issuance. The dealer shall retain the third copy for at least
one year from the date of issuance.

425.72(4) Only one demonstration permit per motor ve-
hicle shall be issued for a prospective buyer.

425.72(5) The demonstration permit is valid only for a
movement that does not exceed the legal length, width,
height and weight restrictions. The permit is not valid for an
overdimensional or overweight movement.

This rule is intended to implement Iowa Code sections
321.57 to 321.63.

[Filed 6/19/96, effective 8/21/96]
[Published 7/17/96]

EDITOR’S NOTE: For replacement pages for IAC, see IAC
Supplement 7/17/96.

ARC 6559A

UTILITIES DIVISION[199]
Adopted and Filed

Pursuant to Iowa Code sections 476.76 and 476.77, the
Utilities Board (Board) hereby gives notice that on June 21,
1996, the Board issued an order in Docket No. RMU-96-1, In
Re: Foreign Acquisitions, “Order Adopting Rule,” to adopt
new subrule 199 IAC 32.2(4). The new subrule exempts
from Board review under the reorganization statutes and
rules acquisitions outside the United States by a public utility
if certain conditions are met.

On April 4, 1996, the Board issued an order in this docket
to consider the adoption of this new subrule. The proposed
rule was published in IAB Vol. XVIII, No. 22 (4/24/96), p.
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1706, as ARC 6378A. The rule exempts from the Board’s
reorganization review certain foreign acquisitions which
have minimal impact on Iowa ratepayers.

Comments on the proposed subrule were filed by the Con-
sumer Advocate Division of the Department of Justice (Con-
sumer Advocate) and Peoples Natural Gas Company
(Peoples), Division of UtiliCorp United Inc. An oral presen-
tation was held May 30, 1996. While Peoples initially sug-
gested some language changes to the proposed subrule, it
withdrew these suggestions and filed a statement urging the
Board to adopt the subrule as proposed. Consumer Advocate
did not object to the proposed subrule.

The subrule recognizes that under certain limited circum-
stances Board review of foreign acquisitions, either by for-
mal review or request for waiver, is not necessary in the pub-
lic interest because of the minimal impact these acquisitions
have on Iowa ratepayers. First, the amendment applies only
if the utility does not receive more than 10 percent of its gross
revenues from Iowa operations. For such a utility, its lowa
operations represent a small share of its total revenue. Sec-
ond, the exemption does not apply if foreign acquisitions ex-
ceed $500 million per year or if the aggregate value of for-
eign acquisitions exceeds 30 percent of the net book value of
the public utility’s assets. This ensures Board review of for-
eign acquisitions, either formally or by waiver application,
when total foreign activity constitutes a significant portion of
a public utility’s business.

The amendment also sets forth the Board’s policy thatina
rate proceeding, upon proper showing, the utility’s return on
equity may be adjusted to reflect any risk associated with for-
eign acquisitions. This protects Iowa ratepayers from any
adverse consequences of any foreign acquisitions. Finally,
the amendment requires the utility to notify both the Board
and the Consumer Advocate Division of the Department of
Justice of any foreign acquisitions within 30 days of the clos-
ing of the transaction.
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The adopted amendment is identical to the Notice of In-
tended Action. Therefore, no additional public comment on
the adopted subrule is necessary.

This amendment is intended to implement Iowa Code sec-
tions 476.76 and 476.77.

This amendment will become effective on August 21,
1996.

The Board, after giving due consideration to the com-
ments received, adopts the following amendment:

Adopt the following new subrule:

32.2(4) Notwithstanding the provisions of subrules
32.2(1) and 32.2(2), board review of acquisitions outside the
United States by a public utility is not necessary in the public
interest as long as the public utility does not receive more
than 10 percent of its gross revenues from Iowa operations.
The public utility is to notify the board and consumer advo-
cate of any acquisitions which take place pursuant to this ex-
emption within 30 days of the closing of the transaction. The
notification shall include the dollar amount of the acquisition
and a description of the acquisition. However, this exemp-
tion does not apply once the public utility expends more than
$500 million per calendar year on such acquisitions or if the
aggregate value of foreign acquisitions which take place after
January 1, 1996, exceeds 30 percent of the net book value of
the public utility’s assets. If one of these thresholds is met,
future acquisitions may not take place without the filing of a
proposal for reorganization or request for waiver. In a rate
case proceeding, the board may, upon proper showing, adjust
the return on equity to reflect any risk associated with the for-
eign acquisitions.

[Filed 6/27/96, effective 8/21/96]
[Published 7/17/96]

EDITOR’S NOTE: For replacement pages for IAC, see IAC
Supplement 7/17/96.
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WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

EXECUTIVE DEPARTMENT

ﬁxpmtih? gﬁzpaﬁmvni

INTHE NAME AND BY THE AUTHORITY OF THE STATE OF lowa
EXECUTIVE ORDER NUMBER 57
employees of the State of Jowa are a valuable resource to the citizens they serve
and the State as an employer; and

the State of lowa recognizes that violence at work can seriously affect employee
work performance and morale; and

employees have the right to work in an environment free from threats,
intimidation, harassment, and acts of violence; and

the State of lowa is committed to maintaining a violence-free workplace.

NOW, THEREFORE, 1, Terry E. Branstad, Governor of the State of lowa, by the virtue of the

authority vested in me by the Laws and Constitution of the State of lowa, and in
support of our continuing efforts to maintain a violence-free workplace, do
hereby order the following:

1. The lowa Department of Personnel shall develop a policy for all executive
branch employees that will assist in preventing the potential for violence in
the workplace, reducing the negative consequences for employees who
experience or encounter violence, and maintaining a work environment of
respect and positive conflict resolution.

1. The lowa Department of Personnel shall offer training to executive branch
managers, supervisors, and employees, focusing on prevention of
workplace violence, reporting threats of violence, and conflict resolution.

HI. The lowa Department of Personnel shall establish a Threat Assessment
Team to assist departments in the prevention, investigation, and resolution
of threats and other acts of violence.

IN TESTIMONY WHEREQOF, | have hereunto subscribed
my name and caused the Great Seal of the State of Iowa to
be affixed. Done at Des Moines this 28th day of June in
the year of our Lord one thousand nine hundred and ninety-

SixX.
T 'E.W
GOVIRNOR
/——

LSECRETARY OHSTATE

219



220 EXECUTIVE DEPARTMENT IAB 7/17/96

@{fﬂ]@b@m

sl
3 il

:’ﬁxemiihp g‘ﬂrp artment

INTHE NAME AND BY THE AUTHORITY OF THE STATE OF lOWA

PROCLAMATION OF DISASTER EMERGENCY

WHEREAS, On Sunday, June 16, 1996, a severe storm system moved across
Iowa producing strong winds, heavy rainfall and flash flooding,
causing extensive damage; and

WHEREAS, the effect of this storm system is severe flooding of roads, bridges,
homes, businesses., farmland, streets, flood control facilities and
other infrastructure; and

WHEREAS, -assistance may be needed from State and Federal agencies for
services and resources beyond local capability in damage
assessment, emergency protective measures, clean-up activities and
permanent restoration; and

NOW, THEREFORE, I, Terry E. Branstad, Governor of the State of Iowa, do hereby
proclaim Boone, Hamilton, Hardin, and Story Counties, for the
aforementioned reasons, in a State of Disaster Emergency. This
proclamation of Disaster Emergency authorizes local and State
government to render good and sufficient aid to assist this area in

its time of need.

IN TESTIMONY WHEREQF, 1 have
hereunto subscribed my name and caused the
Great Seal of the State of Iowa to be affixed.
Done at Des Moines this 20th day of June in
the year of our Lord one thousand nine
hundred and ninety-six.

/K

GOVERNOR

ATTEST;
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INTHE NAME AND BY THE AUTHORITY OF THE STATE OF lowa

PROCLAMATION OF DISASTER EMERGENCY

WHEREAS, On Thursday, June 20, 1996, another severe storm moved across
: Iowa producing strong winds, hail, heavy rainfall and flash flooding,
causing extensive damage; and

WHEREAS, the effect of this storm system is severe flooding of roads, bridges,
homes, businesses., farmland, streets, flood control facilities and
other infrastructure, and

WHEREAS, assistance may be needed from State and Federal agencies for
services and resources beyond local capability in damage
assessment, emergency protective measures, clean-up activities and
permanent restoration;

NOW, THEREFORE, I, Terry E. Branstad, Governor of the State of Iowa, do hereby
proclaim Woodbury County, for the aforementioned reasons, in a
State of Disaster Emergency. This proclamation of Disaster
Emergency authorizes local and State government to render good
and sufficient aid to assist this area in its time of need

IN TESTIMONY WHEREOF, [ have
hereunto subscribed my name and caused the
Great Seal of the State of Towa to be affixed.
Done at Des Moines this 22nd day of June in
the year of our Lord one thousand nine
hundred and ninety-six.

RNOR

V2D

U SECRETARYIF STATE
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Yxecutitre Department -

INTHE NAME AND By THE AUTHORITY OF THE STATE OF lowa

PROCLAMATION OF DISASTER EMERGENCY

WHEREAS, On Thursday, June 20, 1996, another storm moved across lowa
producing strong winds, hail, heavy rainfall and flash flooding,
causing extensive damage; and

WHEREAS, the effect of this storm system is severe flooding of roads, bridges,
homes, businesses., farmland, streets, flood control facilities and
other infrastructure; and

WHEREAS, assistance may be needed from State and Federal agencies for
services and resources beyond local capability in damage
assessment, emergency protective measures, clean-up activities and
permanent restoration,

NOW, THEREFORE, I, Terry E. Branstad, Governor of the State of Iowa, do hereby
proclaim Audubon, Carroll, Crawford, Harrison, Ida, Monona,
Plymouth, Pottawattamie, Sac, and Shelby Counties, for the
aforementioned reasons, in a State of Disaster Emergency. This
proclamation of Disaster Emergency authorizes local and State
government to render good and sufficient aid to assist this area in
S its time of need.

IN TESTIMONY WHEREQF, I have
hereunto subscribed my name and caused the
Great Seal of the State of Iowa to be affixed.
Done at Des Moines this 24th day of June in
. ) the year of our Lord one thousand nine
S hundred and ninety-six.
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*SUMMARY OF DECISIONS
THE SUPREME COURT OF IOWA

FILED JUNE 19, 1996

Note:v Copies of these opinions may be obtained from the Sugreme Court Clerk,
State Capitol Building, Des Moines, 1A, 50319, for a fee of 40 cents per page.

No. 95-394. PARTNERSHIP FOR AFFORDABLE HOUSING v. BOARD
OF REVIEW.

Appeal from the Iowa District Court for Scott County, James E. Kellefr,

Judge. FIRMED. Considered by McGiverin, C.J., and Lavorato, Snell,

‘ Ancﬁ'ease.n, and Ternus, JJ. Opinion by McGiverin, C.J. (13 pages $5.20)

In September 1984, Restore Davenport, Inc. (Restore), an Iowa nonprofit
corporation, purchased an apartment comg ex in Davenport known as Courtland
Apartments E)Courtland), which consisted of thirty-seven one and two bedroom
apartments. At that time, Courtland had no.residents and was in need of
renovation and rehabilitation. In January 1985, Restore made a claim for a
property tax exemption for Courtland in accordance with Jowa Code section
42 7?1 (&),. The board of review for the city of Davenport granted the exemption.
On September 15, 1992, Partnership for Affordable Housing, a limited

artnership (Partnership), offered to acquire the controlling interest in Restore.
ﬁestore transferred its interest in Courtland to Partnership pursuant to a warranty
deed, and Partnership assumed payment on the federal loan originall}; granted to
Restore. Restore remained in existence as a general partner of Partnership.
Partnership filed a claim for a property tax exemption for Courtland under
section 427.1(9). In June 1993, the city board of review denied the claim. On
Partnership’s appeal, the district court ed, finding Courtland did not qualify
as pro ex;?l used for charitable or benevolent objects. Partnership appeals.
OPINION HOLDS: Partnership has identified no facts concerning the actual
use of Courtland that would suggest Courtland had a solely charitable use as
required by section 427.1(9). Notwithstanding the policy designating one rent-
ﬁemaﬁmem for abused women, Partnership does not have a renta% policy for
Courtland to accept residents for-admission without regard to their ability to pay.
Furthermore, Partnership makes little effort to prove that its operation of
Courtland has been aided or bolstered through community support. Finally,
Partnership’s operation of Courtland does not provide “charitable gen‘eﬁts to the
community. y charity flows from federal subsidies, not Partnership, to the
Courtland lessees. After our de novo review of the record, we conclude Courtland
does not qualify for property tax-exempt status. Therefore, we affirm the district
court’s decision to uphold the board’s denial of Partnership’s tax exemption claim.

*Reproduced as submitted by the Court
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No. 94-1376. ALLEN v. ALLEN WATER & WASTEWATER ENG’G. _
On review from the Iowa Court of Appeals. %Eeal from the Iowa District
Court for Linn County, L. Vern Robinson, I}:ld e. CISION OF COURT OF
APPEALS AND GMENT OF DISTRICT COURT AFFIRMED.
Considered by McGiverin, C.J., and Lavorato, Snell, Andreasen, and Temus, JJ.
Opinion by McGiverin, C.J. (10 pages $4.00)

Petitioner Sandra Kay Allen (Allen) is the surviving spouse of Thomas
Allen, a professional engineer and late president and an employee of Allen Water
and Wastewater Engineering, Inc. astewater). Thomas was killed in an
automobile accident. Wastewater's workers' compensation insurer was Kemper
Insurance Company. Apart from a wrongful death settlement with the negligent
tortfeasors, Allen sought and was denied workers’ compensation benefits from
Kemper for her husband’s death. The Iowa industrial commissioner, however,
foung his death work-related and awarded Allen benefits. Kemper asserted
indemnity rights under Iowa Code section 85.22(1) (1993) from the Thomas
estate settlement with the tortfeasors. The industrial commissioner believed that
Kemper had no indemnity rights for benefits not yet paid and, therefore, denied
the indemnification request. ~ Both Allen and Kemper filed petitions for judicial
review. The district court reversed the commissioner’s indemnification ruling and
remanded to the commissioner for a determination of the amount of indemnity
to which Kemper was entitled. We transferred Allen’s appeal to the court of
appeals. That court affirmed the decision of the district court and we granted
PRlpen’s application for further review. The issue before us is whether the district
court or the industrial commissioner must decide an issue involving an
indemnification amount in this workers' compensation case. The district court
and court of appeals concluded the amount of indemnity to which the insurer was
entitled is a question of fact and, therefore, the case must be remanded to the
industrial commissioner for resolution. OPINION HOLDS: In Thomas v.
Hansen, 524 N.W.2d 145, 148 (Iowa 1994), we stated that ‘it is always for the
court, not the agency, to determine matters of indemnity.” Relying on this
statement, Allen contends the indemnification issue must be decided by the
district court. We disagree. In Thomas, at issue was a party’s right to indemnity
under Iowa Code section 85.22(1), not what the proper amount of that indemnity,
if granted, should be. In cases involving righg to and amount of indemnity,
certainly the commissioner has the authority to resolve the section 85.22(1) issues
resented. On judidal review, the district court must affirm the commissioner’s
indings if supported by substantial evidence. In these situations, the agency is
the fact finder and the district court sits as an appellate body for judjciaf review
purposes. Since the district court here was acting in an appellate capacity, we will
not remand the case to that tribunal to determine Lge amount of %(emper's
indemnity entitlement (which entitlement both parties now agree exists). We
affirn the dedsion remanding to the industrial commissioner for further
appropriate proceedings, including the receipt of any necessary evidence. After
making a determination of the amount of Kgmper’s indemnity entitlement, the
commissioner is instructed to enter an order accordingly. From this final agency
action, either party has the right to seek judicial review before the district court
pursuant to Iowa Code section 17A.19.
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No. 95-1829. IN RE A.H. _

Appeal from the Iowa District Court for Dubuque County, Jane Mylrea,
Assodiate juvenile Judge. AFFIRMED. Considered by Hars, P.J., and Larson,
Carter, Neuman, and Andreasen, JJ. Opinion by Neuman, J. (8 pages $3.20)

Fifteen-year-old A.H. was adjudicated delinquent pursuant to a negotiated
agreement in which he admitted committing the crimes of theft in the fourth
degree, criminal mischief in the fourth degree, and carrying a dangerous weapon,
The juvenile court’s adjudication order noted that the.child’s parent, J.H., had
participated in the negotiation process. The court’s disposition order placed A.H.
on formal probation, continued his custo%_wnh his parents, and required that he
make restitution and obtain counseling. The disposition order was Iater modified
to require A.H.’s placement in residential treatment, and again to an even more

- structured setting. At another disposition review hearing counsel privately
retained by J.H. sought to contest the propriety of A.H.’s continued placement.
He also sought to offgr roof of more apciaropn'ate alternatives. The court denied
counsel the right to independently tender such evidence. This appeal addresses
the question of whether the juvenile court erred when it disallowed J.H.’s

articipation through counsel in juvenile delinquency proceedings. OPINION

OLDS: We conclude that neither statutory nor constitutional law compels a
court to permit a parent to be heard in such matters. We affirm the juvenile
court’s decision to limit the father’s participation in this case.

No. 95-781. IN RE THE MARRIAGE OF CREW.

Appeal from the lowa District Court for Marshall County, Carl D. Baker,
Judge. XEFIRMED. Considered by Harris, P.]., and Larson,.Carter, Neuman,
and Andreasen, JJ. Opinion by Neuman, J. 7 (7 pages $2.80) __ .

Bill and Kathryn were both California re sidents when they married in Las
Vegas, Nevada, in 1974. They continued to reside in California where their two
chi%dren‘ were bormn. The parties’ marriage was dissolvéd in 1986.: The California
decree awarded custody of the children to Ka and directed Bill to pay child
support. Shortly after the divorce, Kathryn and the children moved to lowa. Bill,
meanwhile, took a job in Washington. Bill has never been to Iowa. He has
nevertheless remained in contact with the children through regular
correspondence and phone calls. He has also cooperated with Kathryn in
arranging (and occasionally paving for) the children’s visits to Washington.
When the children needed orthodontic care, Bill contracted for it and paid the
bill. His insurance carrier also furnished supplemental health care benefits when
necessary. In January 1995, Kathryn filed an application for modification of the

arties’ decree of dissolution of marriage in the Iowa district court for Marshall

ounty. Bill was personally served with original notice in Washington. Bill
moved to dismiss, claiming assertion of personal jurisdiction over him would
violate the Due Process C%ause of the Fourteenth Amendment of the United
States Constitution. The district court ruled in his favor and dismissed the action.
Kathryn appeals claiming that Bill’s contacts with Iowa are sufficient to confer the
jurisdiction of an Iowa court over him. OPINION HOLDS: Bill’s contacts with
residents of this state may be abundant, but those contacts are unrelated to this
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No. 95-781. IN RE THE MARRIAGE OF CREW. (continued)

modification action. The focus, for juxisdictiona] purposes, rests on t_h’e
-defendant’s connection with the litigation in the forum state, not the .def.endant s
connection with residents in that state. The petition was properly dismissed for
lack of personal jurisdiction over the respondent.

No. 95-329. TAGGART v. DRAKE UNIV. .

Appeal from the Iowa District Court for Polk County, Jack D. Levin, Judge.
AFFIRM%D. Considered by Harris, P.J., and Larson, Carter, Neuman, and
Andreasen, JJ. Opinion by Harris, J. (13 pages $5.20)

Plaintiff was a probationary faculty member who reasonably expected to
be, but was not, granted tenure. Plaintiff sued Drake, her department chair, Tom
Worthen, and Dean Myron Marty, alleging that Drake breached her employment
contract, that Dean M intentionally inflicted emotional distress upon her, and
that Worthen defamed her before her colleagues. Defendants” motion for
summ judgment was sustained and plaintff has appealed. OPINION
HOLDS: f tatements contained in various documents cited by plaintiff were
sufficiently definite to create an enforceable employment contract. We conclude,
however,” that plaintiff failed to prove the contract was breached by Drake.
Summary judgment was appropriate against plaintiff’s contract claim. II. Dean
Marty’s alleged conduct does not qualify as outrageous. The trial court correctly
granted summary judgment on plaintitf’s intentional infliction claim. III. The
trial court was also correct in entering summary judgment against plaintiff’s
defamation claim. Nothing in the record would support a finding that Worthen
harbored actual malice against plaintiff. Thus, even if we were to conclude the
intra-university communications were published, the alleged defamatory
statements were protected by qualified privilege. We affirm. »

No. 94-1282. VAN BAALE v. CITY OF DES MOINES.

On review from the Iowa Court of Appeals. Appeal from the Iowa District
Court for Polk County, Robert A. Hutchison, Judge. COURT OF APPEALS
DECISION VACATED; DISTRICT COURT GMENT AFFIRMED.
Considered by Harris, P.J., and Larson, Carter, Neuman, and Andreasen, JJ.
Opinion by Harris, J. (9 pages $3.60)

Van Baale unsuccessfully protested his dismissal from the police force first
through the administrative process and judicial review under Iowa Code chapter
400 and second through this action at law. He appealed, contending the district
court erred in holding chapter 400 provided his exclusive remedy, and thus
preempted his common-law claims. He also asserted the district court erred in
dxsmxssin§ his equal protection claim. The court of appeals held Van Baale’s
common-law claims were viable. We granted further review. OPINION
HOLDS: 1. Chapter 400 proceedings are f§:e exclusive means of challenging the
arbitrariness of a civil service employee’s discharge because the chapter creates a
new right to continued employment that did not exist at common law. Van Baale
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attempts to characterize his suit as something other than a wrongful termination
claim but his common-law claims hinge on an alleged promise that he would
retain his job. II. Van Baale’s claim for intentional infliction of emotional
distress was not preempted by chapter 400. However, it was correctly dismissed
because the evidence cgd not support the first element of the claim; “outrageous
conduct.” III. The district court and court of appeals were also correct in holding
that Van Baale did not assert a viable equal protection claim.

No. 95-1298. WEDEMEIER v. CAMMOUN.
Appeal from the Iowa District Court for Black Hawk County, Robert
Mahan,gudge. REVERSED AND REMANDED. Considered by Harris, P.].,

and Larson, Carter, Neuman, and Andreasen, JJ. Opinion by Andreasen, J.
(7 pages $2.80)

Howard Heine fell down steps at his residence and was seen and treated in
an emergency room. Heine complained of pain in the back and upper shoulders
and tendemness from the neck to the mid-thoracic spine. X-rays were taken and
interpreted by. Dr. Driss Cammoun, an employee of Radiological Associates, P.C.
(Associates). Heine was diagnosed as having multiple contusions, secondary to
the fall. Several months later Heine was involved in an automobile collision with
Melva Wedemeier and sustained neck injuries as a consequence. Heine sued
Wedemeier for damages and Wedemeier confessed judgment in the amount of
$100,000. Heine then filed a petition against the hospital and other health care

roviders who had provided services to him for injuries he received from his fall.
e alleged the health care providers were negligent in their medical evaluation,
~  diagnosis, and treatment of these injuries. edemeier filed a petition for
contribution alleging the nature and extent of the injuries Heine sustained in the
automobile collision were greatly aggravated because Cammoun and Associates
did not.prczsler identify, diagnose, and treat the neck fracture Heine sustained
from the fall. In answer to Wedemeier’s petition, the defendants raised as an
affirmative defense that Jowa Code section 147.136 (collateral source rule in
malpractice actions) limits or bars Wedemeier’s claim for contribution. The court
consolidated the Heine and Wedemeier cases and Wedemeier filed a motion to
adjudicate law points. The district court concluded Wedemeier's contribution
claim is barred by section 147.136. OPINION HOLDS: Although section
147.136 uses broad language, we do not interpret the statutory language to bar
or limit recovery of a tortfeasor in a contrbution action against an alleged joint
tortfeasor. We find as a matter of law section 147.136 does not bar or limit
Wedemeier’s contribution claim against the defendants Cammoun and Associates.
We reverse the court’s ruling andg remand for further proceeding.
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No. 95-184. IN RE PROPERTY SEIZED FROM MCcINTYRE.

Appeal from the Jowa District Court for Winneshiek County, Margaret L.
Lingreen, Judge. AFFIRMED. Considered by McGivenn, C.J., and Lavorato,
Sne%l, Andreasen, and Temus, JJ. Opinion by Andreasen, J. (7 pages $2.80)

Patrick McIntyre appeals the district court’s denial of his motion for an
award of costs and attomey fees which accrued during his successful resistance to
the State’s forfeiture proceeding. He contends that an award was mandated by
JTowa Code section 625.29 (1993). OPINION HOLDS: After reviewing the
evidence presented by the State, we believe that a reasonable person could
conclude Mclntyre’s property was used in or derived from a drug transaction.
Because the State’s position was supported by substantial evidence, section
625.29(1) required the court to not award costs and attorney fees. We need not
address whether spedial circumstances would have rendered an award of attorney’s

fees unjust.

No. 95-191. IN RE MARRIAGE OF EKLOFE. .
Appeal from the Jowa District Court for Wapello County, Phillip R.

Collett, Yud e. REVERSED AND REMANDED. Considered by Harris, P.].,

and Larson, %Zarter, Snell, and Ternus, JJ. Opinion by Snell, J. (5 pages $2.00)

The marriage of Robert and Patricia Eklofe was dissolved by decree in
1985. At that time they had no minor children, but did have a son twenty years
old who planned to attend college the following fall. The decree provided Robert
was to pay toward his support as long as the son remained in college, up to the
point he turned twenty-two. The decree also provided Robert was to pay Patricia
alimony until her death or remarriage. In November 1994, Patricia obtained an
ex parte mandatory income withholding order deducting an amount from Robert’s
weekly wages for current and past due alimony. Robert filed a motion to strike
and set aside the order. Robert apt'ﬁeals the district court’s holding that because
there was a child support order in the original decree, even though child support
was no longer payable, Jowa Code section 252D.1(1) (199§) provideg the
alimony was considered suEE;)rt and a mandatory wage assignment was
appropriate. OPINION HOLDS: The child support order here was no longer
binding on the parties because the son had reached twenty-two years of age
several years before the income assignment was sought. Since there is no val%d
order of child support, Patricia may not obtain alimony payments through
withholding. We reverse the decision of the district court and remand to the
district court with instructions to sustain Robert’s motion to quash and void the
mandatory income withholding order.
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No. 94-2135. AUDAS v. SCEARCY.
Appeal from the Iowa District Court for Van Buren County, Harlan

Bainter, Judge. REVERSED AND REMANDED. Considered by Harris, P.].,
and Larson, Carter, Snell, and Temnus, JJ. Opinion by Snell, J. (6 pages $2.40)

Angela Audas gave birth to a son and suspected Michael R Scearcy, a
coworker, was the father. Angela sought assistance from the Iowa Child Support
Recovery Unit (CSRU) to establish paternity and obtain child support. Angela
understood that the CSRU would determine paternity using blood tests and then
obtain an order for past and future child support as well as medical support.
However, the order obtained by CSRU did not make provision for past support
or past or future unreimbursed medical expenses. The order determined Scearcy
was the father and required him to pay future support. It is signed by Scearcy, his
attorney, and a representative of the state. Angela was never asked to sign the
document; she is not listed as a party in the caption. Angela’s later filed petition
to modify the order was denied. The district court found she was barred from
such an "action under Iowa Code chapter 600B (1993). Angela appeals.
OPINION HOLDS: 1. The issues of past medical support and past support were
neither raised nor litigated in the prior action. The doctrine of issue preclusion
does not therefore bar Angela from the relief sought. II. Section 600B.30
{(Tbi'ndinjdlr)\arties to the terms of their support agreement) does not bar Angela

om seeking relief for questions neither raised nor litigated by the parties to the
order. IIl. Section 600B.31 provides the court with continuing jurisdiction to
increase and decrease support judgments when it is appropriate, including
amounts incurred for future unreimbursed medical expenses. Evidence has been
presented to establish both parents have roughly the same income. IV. We
remand to the district court for a determination of the appropriate amounts for
past support and past unreimbursed medical expenses and a modification to
provide Scearcy is responsible for one-half the child’s future unreimbursed medical
expenses. V. Angela has ag lied for an award of her trial and appellate attorney
fees. Pursuant to section 6 88.25 , judgment shall be entered in-%er favor against
Scearcy for costs and for $1,245.26 for trial attorney fees. Judgment shall also be
entered against Scearcy for her appellate attorney fees in the amount of $1000
and for appellate costs!

No. 95-622.  STATE v. HUNTER.
Arfpeal from the Jowa District Court for Polk County, Rodney J. Rvan and
Glenn E. Pille, Judges: AFFIRMED. Considered by -McGiverin, C.J., and

Lavorato, Snell, Andreasen, and Ternus, JJ. Opinion by Ternus, ].
(12 pages $4.80)

Appellant, Frederick W. Hunter, was convicted of sexual exploitation of a
minor after he, while clad only in his underwear and sexually aroused,
phot;)lgraphed his partially-clothed, adopted daughter in provocative poses. On
appeal, he claims Iowa Code section 7285(6) (g) (I993) is void for vagueness. He
contends section 728.1(6)(g) is unconstitutionally vague because it does not
define the term “nudity” or the phrase “for the purpose of arousing or satisfying
the sexual desires.” He claims First Amendment rights are implicated because the
statute reaches persons who merely derive se.xuaF enjoyment from a photograph
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of a nude minor. OPINION HOLDS: Section 728.1(6)(g) is not
unconstitutionally vague as applied to Hunter. His conduct clearly fell within the
statute’s prohibition ofa{)hotographing a nude minor for the purpose of arousing
or satis§ing the sexual desires of a person viewing the pictures. Because the
statute does not encompass a substantial amount of protected expression, Hunter
lacks standing to raise a facial vagueness challenge. We affirm.

No. 95-499. GERST v. MARSHALL. .
Appeal from the Iowa District Court for Louisa County, John C. Miller,

Judge. AFFIRMED. Considered by Harris, P.J., and Larson, Carter, Snell, and

Ternus, JJ. Opinion by Ternus, J. . (17 pages $6.80)

The Gersts discovered petroleum contamination on land they had
urchased from the Marshalls, who ran a gas station on the property with Reif Oil
o. supplying the petroleum products. The Gersts unsuccessfully sued the
Marshalls and Reif Oil and now appeal. The parties dispute, among other things,
whether causation is an element of the Gersts’ citizen action under Jowa Code
section 455B.111. OPINION HOLDS: I. Because we find the issue of
causation as to all of the Gersts’ claims to be dispositive, we address only that
issue. II. The standing requirement in section 455B.111(1) incorporates
causation as an element of a ditizen action. III. We have consistent_lﬁ‘re%uired
a plaintiff to meet the traditional but-for test of causation in fact. e Gersts
failed to meet this test because the record cannot support a finding the release of
gasoline occurred, or the contamination existed, prior to their purchase of the
property from the Marshalls. Therefore, the district court properly granted
summary judgment to the defendants.

No. 95-399. IN RE ESTATE OF CRABTREE.

Appeal from the lowa District Court for Chickasaw County, James L.
Bee hz; s)udge. AFFIRMED. Considered by McGiverin, C.J., and Lavorato,
Snell, Andreasen, and Ternus, JJ. Opinion by Ternus, J. (7 pages $2.80)

Archard Crabtree deposited $20,000 in a one-year certificate of deposit,
pavable on his death to his daughter, Mary Ann. Crabtree subsequently sutfered
a stroke and moved to a nursing home. In November 1991, Crabtree executed
a plenary power of attorney, appointing his other daughter, Sherry, his attorney-
in-fact. Included in Sherry’s appointment was the power and authority to renew
or cash certificates of deposit. By March 1992, the cash on hand was insufficient
to meet Crabtree’s monthly expenses. At the same time, Crabtree expressed a
desire to purchase a $4000 burial contract and a $1700 monument. In
consultation with Crabtree and with his agreement, Sherry cashed the certificate
payable to Mary Ann and éL{vlaced the money in Crabtree’s checking account. She
then purchased the burial contract and monument Crabtree wanted. Crabtree
died in December 1992. In his will any assets remaining after the payment of his
legal obligations were to be distributed equally to Mary Ann amdp Szxenrry. Mary
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Ann filed a claim in probate seeking $20,000 based on a claim Sherry breached
her fiduciary duty. The district court dismissed Mary Ann’s claim. Mary Ann
appeals. I.” We conclude Sherry’s cashing of the certificate of deposit did not
result in a gift to her. Sherry acted in Crabtree’s best interest, and with his
approval, in cashing a mature certificate of deposit rather than one which would
have required p%yrnent of a penalty. Sherry did not breach her fidudary duty to
Crabtree. 1I.  Because Mary Ann did not present the issue of a duty to a third-
party beneficiary at trial, it is deemed waived.

No. 96-333. IOWA SUPREME CT. BD. OF PROFESSIONAL ETHICS
& CONDUCT v. SCHEETZ.

On review of the report of the Grievance Commission. ATTORNEY

REPRIMANDED. Considered by McGiverin, C.J.,, and Lavorato, Snell,

Andreasen, and Ternus, JJ. Opinion by Lavorato, J. (9 pages $3.60)

In this attorney disciplinary proceeding, the Grievance Commission
recommended that James Scott Scheetz of Des Moines be reprimanded for his
failure to handle in a timely manner three probate matters he accepted.
OPINION HOLDS: 1. We agree that Scheetz violated several disciplinary rules
in neglecting the probate matters and failing to respond to the ethics board’s
notices of complaint. II. Given Scheetz’ voluntary remedial actions limiting his
practice to areas of competence and his demonstrated ability to practice law in a
more structured setting, we conclude the most appropriate sanction to impose is
a public reprimand. = Should Scheetz ever return to private practice, we
(1) prohibit him from accepting probate or estate matters without first aligning
himself with a mentor expenienced in this area, and (2) require him to adopt, use
aSm}c\l maintain effective law office management practices. Costs are assessed to

cheetz.

No. 95-405. LOVE v. STATE.

Appeal from the Iowa District Court for Jones County, Thomas L. Koehler,
Judge. VERSED AND REMANDED WITH DIRECTIONS. Considered
by McGiverin, C.J., and Lavorato, Snell, Andreasen, and Ternus, JJ. Opinion b

7

Lavorato, J. (9 pages $3.60)

James Love was an inmate at the Jowa Men’s Reformatory (IMR). A
correctional officer searched Love’s cell at IMR and found legal papers belonging
to another inmate. Under a local correctional facility rule, inmates at IMR "are
permitted to help other inmates with their legal work only if the inmates involved
sign an agreement of understanding. Love admitted Ke had failed to sign the
agreement before agreeing to help the fellow inmate with his legal problem.” Love
received a disciplinary notice charging him with violating several rules. At the
disci%linary hearin%,_ Love conceded he had violated rule 16, a minor rule
prohibiting inmates from possessing anything not authorized. Rule 23 is a major
rule providing that inmates commit a violation by failing to obey a (1) written or

231
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osted order, or (2) a verbal order given by any f)erson in authority or staff of the
institution. Love argued he had not violated rule 23 because he had not received
a direct order. The committee found Love guilty of violating rules 16 and 23.
The committee imposed discipline, which was partially modified through
correctional appeals. Love filed an application for postconviction relief.
Following a hearing, the district court affirmed the committee’s decision and
dismissed Love’s application. Love aypeals, complaining the -committee
improperly found he had violated rule 23 and raising procedural due process
concerns. OPINION HOLDS: To insure fairness, consistency, and integrity in
the disciplinary process, we require prison authorities to abide by the following
requirement when charging a rule 23 violation. If the alleged conduct involves
vucallat_ion of a rule or posted order not classified as a major rule, the disciplinary
notice, as well as the disciplinary committee’s decision, must state adequate
reasons—in addition to the infraction—to justify rule 23 sanctions. Prison
authorities failed to do so here. Consequently, the committee’s decision relative -
to the alleged rule 23 violation cannot stand. We reverse the district court order
dismissing Love's postconviction relief application. We remand for consideration
of the appropriate sanction for Love’s uncontested violation of rule 16.

No. 94-2009. STATE v. BAYLES.

Appeal from the Iowa District Court for Polk County, Glenn E. Pille, Judge.
AFFI D. Considered by McGiverin, C.J., and Carter, Lavorato, Neuman,
and Andreasen, J]. Opinion by Lavorato, J. (20 pages $8.00)

Edgar Karrol Bayles appeals from a judg:nem of conviction and sentence
for kidnapping in the first degree. He contends (1) the district court abused its
discretion by admitting character evidence concerning other crimes, which he
claims was irrelevant, lacked sufficient foundation, and was unfairly prejudidal,
(2) the evidence was insufficient to establish his guilt, and (3) his trial counsel
were ineffective because they failed to object to alleged instances of prosecutorial
misconduct. OPINION 'HOLDS: 1. The district court admitted Bayles’
statements to J.W. regarding other crimes he allegedly committed. This evidence
was relevant to Bayles’ claim of consent. These statements are (1) admissions of
a party-opponent; (2) not hearsay, and (3) admissible on the strength of JW.’s
testimony alone. The district court did not abuse its discretion when it concluded
the evidence was not unfairly prejudicial and admitted it. II. We assume,
without deciding, that the State must prove Bayles intentionally performed a sex |
act against the will of J.W. during the alleged kidnap 1‘% Here, a jury could
reasonably infer that Bayles intended to have sex with F . whether sLe wanted
to or not. More important, Bayles had no basis to think that J.W. had in fact
consented to sexual intercourse during her confinement. There was substantial
evidence to support the jury’s finding that Bayles intentionally committed sexual
abuse during the alleged kidnapping. III. The record here is sufficient to reach
the merits ot Bayles’ ineffective assistance of counsel claim. We assume, without
deciding, that the prosecutor’s line of questioning was improper. However,
because the law governing the issue complained of was unsettled at the time the
case was tried, defense counsel were under no duty to object to prosecutorial
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questions on the truth or veradity of other witnesses, Even if defense counsel had
been under such a duty, no prejudice resulted from the jury hearing Bayles’
answers. The evidence of Bayles’ guilt on the kidnapping charge was
overwhelming. We affirm.

No. 95-259. FREESE v. BITUMINOUS CAS. CORP.

Axgeal from the Iowa District Court for Woodbury County, Dewie Gaul,
Judge. FIRMED. Considered by Harris, P.]., and Larson, Carter, Neuman,
a.ndg Andreasen, JJ. Opinion by Carter, ]. (4 pages $1.60)

Julie Ann and Raymond Freese were involved in an automobile collision
with Walter Kosinski. Julie Freese received severe injuries and recovered damages
from Kosinski in the sum of $165,000. Kosinski did not have liability insurance.
The automobile in which the Freeses were riding was owned b Ra{mond Freese’s
employer, who had underlying automobile liability insurance. "The liability insurer
ultimately paid Julie Freese $100,000 under the uninsured motorist coverages

rovided in that f()liéy' The employer’s commercial umbrella policy issued

ituminous Casualty Corporation required payment for “the ultimate net loss in
excess of the retained limit in the underlying golicy” for which the insured was
leﬁall¥ liable. The umbrella policy also contained an uninsured motorist exclusion.
The Freeses brought an action’seeking to recover uninsured motorist benefits
under the umbrella policy. The district court entered a judgment denying such
coverage. The Freeses aneal. OPINION HOLDS: The only implications that
may be drawn from the language of the endorsement on which the Freeses rely is
that it is eliminating any coverage otherwise existing under the umbrella pchy
with respect to the use of any automobile other than those- automabiles insured
by the underlying policy. The umbrella clearly provides no coverages other than
liability coverages. The judgment of the district court should be affirmed.

No. 94-2034. HILDRETH v. IOWA DEP'T OF HUMAN SERVS.

Appeal from the lowa District Court for Polk County, Ross A. Walters,
Judge. %VERSED. Considered en banc. Opinion by Carter, J. Dissent
Hamis, J. (7 pages $ 2.8

The Iowa Department of Human Services determined that Tracey Hildreth
was guilty of child abuse as a result of spanking his eight-year-old daughter on the
buttocks with a wooden spoon. The spanking left two red marks still observed the
following morning and several days later. The department determined the
reddening of skin was evidence of a nonaccidéntal physical injury under section
232.68(2)(a) (1993). On judicial review, the distnct court upheld the agency’s
decision. Hildreth appealed. OPINION HOLDS: The definition of a
foreseeable physical injury contained in Iowa Administrative Code rule 441-175.1
required for a finding of child abuse is expressed in terms of a necessary healing
E}rocess of bodily tissue so as to be restored to a sound and healthy condition.

nder this definition, welts, bruises, or similar' markings are not physical injuries

233
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No. 94-2034. HILDRETH v. IOWA DEP'T OF HUMAN SERVS.
(continued)

per se but may be and frequently are evidence from which the existence of a
Elhrsical injury can be found. .'I{le department should have concluded that

ildreth could not reasonably have foreseen that the rather limited striking of
Amanda’s buttocks would produce a physical injury. Because we conclude that
the department’s finding of a nonaccidental ghysical injury was contrary to law,
the judgment of the district court and the decsion of the agency are reversed.
This disposition makes it unnecessary to consider Hildreth’s contentions based on
the free exerdise of his religion. DISSENT ASSERTS: I think the administrative
rule is an eminently reasonable definition of physical injury. Hildreth easily
qualifies as an abuser under that definition. I would affirm.

No. 95-446. IN RE ESTATE OF BICKFORD.

AXEeal from the Jowa District Court for Scott County, Bobbi M. Alpers,
Judge. FIRMED. Considered by Harris, P.]., and Larson, Carter, Neuman,
and Andreasen, JI. Opinion by Larson, J. (7 pages $2.80)

This is a declaratory judgment action to determine who is entitled to the
roceeds of two life insurance policies—the named beneficiary, Sonia Kruse, who
ad been divorced from the decedent, or the decedent’s estate. Sonia argued that

the Employee Retirement Income Security Act (ERISA) preempts state law in this
case, and ‘under federal common law, the proceeds must be paid to her as the
named beneficiary. The estate countered that ERISA does not preempt state law
because it is silent on the specific issue of whether a divorce will terminate the
rights of an insurance benefidiary and further that even under federal common law
a dissolution decree may effectively terminate the interests of a divorced
beneficiary. The district court ruled that the named benefiGary was entitled to
the proceeds notwithstanding the intervening divorce. The estate appeals.
OPINION HOLDS: We conclude that, even if ERISA were not deemed to be
greemptive, the dissolution decree did not terminate Sonia's interest as the named

eneficiary.

No. 95-205. STATE v. HARTLEY.

On review from the lowa Court of Appeals. Appeal from the Iowa District
Court for Dubuque County, Robert J. Cumnan, Judge. DECISION OF COURT
OF APPEALS VACATED; JUDGMENT OF DIS'%R.ICT COURT REVERSED;
CASE REMANDED. Considered by Harris, P.J., and Larson, Carter, Neuman,
and Andreasen, JJ. Opinion by Larson, ]J. (5 pages $2.00)

Jeffrey and Ruthann Hartley were arrested in their home and charged with
domestic abuse. The next day the district court found probable cause for the
defendants’ arrest but dismissed the complaints “for lack of a prosecution
witness.” On the State’s application for reinstatement of the charges, the court,
in two separate orders, reaffirmed its previous dismissal. Following a hearing, the
district court entered its third order, which stated that the assistant county
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attorney had voluntarily elected not to be 9resent at the initial appearance and,
altemnatively, that a dismissal under rule 27.1 barred another prosecution. The
court of appeals affirmed on a divided vote. We granted the State’s application
for further review. OPINION HOLDS: The district court’s first two orders,
which were entered without any notice to the county attorney’s office, are invalid.
We have judidially imposed arequirement of notice to the State of an intent to
dismiss. As to the third order, there is no evidence to support the court’s
conclusion that the county attorney had voluntarily elected not to be present at
the initial appearance. Finally, we reject the court’s alternate condlusion in the
third order.  An erroneous dismissal prior to a defendant’s being placed in
jeopardy does not prevent future prosecution. For these reasons, we vacate the
court of appeals dedision, reverse the judgment of the district court, and remand

for further proceedings.

No. 95-1348. HOTH v. MEISNER.

Appeal from the Jowa District Court for Clayton County, KD. Briner,
Judge. FIRMED. Considered by Harris, P.J., and Larson, Carter, Neuman,
a.ndg Andreasen, JJ. Per curiam. (5 pages $2.00)

Tina Hoth suffered injuries while riding in a car driven by a minor who
allegedly became intoxicated while attending a t%\arty at a business known as LD’s
Restaurant and Lounge. Lyle Meisner was the sole owner of LD’s. The suit
brought by Hoth against Meisner asserted that Meisner violated the law by
fumisgning zeer to a minor. The district court entered summary judgment against
Hoth on the ground that the common-law suit was preempted by our dramshop
statute. Relying on Iowa Rule of Civil Procedure 252, Hoth petitioned the
district court to vacate the summary judgment based upon fraud and the
discovery of new evidence. She claimed to have discovered documents. from the
state alcohol beverage division that proved the minor consumed the alcohol on
unlicensed premises, making the dramshop statute inapplicable. The court denied
the petition, and Hoth appealed. OPINION HOLDS: 1. We agree with. the
district court that Meisner’s affidavit, which mistakenly suggested all of his

remises were licensed, cannot be fairly characterized as fraudulent for purposes
of rule 252. II. Hoth has failed to establish due diligence in obtaining the newly
discovered evidence when she knew from the beginning of the litigation that
Meisner would be r&lying upon the preemption ol the dramshop statute as an
affirmative defense: We find no abuse of discretion in the court’s refusal to vacate
the judgment.
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No. 95-452. STATE v. McSORLEY.

Appeal from the Iowa District Court for Polk County, Glenn E. Pille, Judge.
AFFI ED. Considered by Harris, P.J., and Larson, Carter, Snell, and Ternus,
JJ. Per curiam. (6 pages $2.40)

McSorley made false entries in his employer’s corporate records to conceal
a $4559.86 deficiency in cash receipts. He now appeals from his conviction for
-second-degree fraudulent practice, contending the district court erred in findin
him guilty of second rather than fifth-degree fraudulent practice because he di
not actually obtain any money, services, or property as a result. He argues the
word “involved” as used in the penalty sections means “obtained” and that for
purposes of second-degree fraudulent gractice the State had to prove he received
money, sprcx’ﬁfrty, or services valued between $1000 and $10,000. OPINION
HOLDS: e word “involved” does not refer to amounts taken or obtained,
based on legislative history and the definition of the crime. If the fraud had been
incapable of bein %uantified as to value or amount, then the penalty provision
of section 714.11(3) (third-degree fraudulent practice) would have applied.
However, the amount in this case was q%tiﬁable and fell within the value range
for second-degree fraudulent practice. Thus, there was no error.

No. 95-723. WINTERS v. STATE. o
Appeal from the Iowa District Court for Lee County, John C. Miller, Judge.
AFFIRM%DL Considered by Harris, P.J., and Larson, Carter, Neuman, and

Andreasen, JJ. Opinion by Carter, ]J. . “ (5 pages $ 2.00)

Prison inmate Jeffrey Winters, who is white, was found guilty of violatin
prison rule 23 (disobeying an order) when he refused to share a cell with a bla
inmate. Winters’ refusal was based on his claim that racial separation is a
doctrine of his church. He exhausted his administrative remedies and was denied
an application for postconviction relief. He appeals. Winters argues. that the
court erred when it refused to apply heightened scrutiny to his claim under the
Religious Freedom Restoration Act of 1993 (RFRA), 42 JS.C. § 2000bb, because
he did not specifically base his claim on this. OPINION HOLDS: The RFRA
is of general application and does not need to be specifically alleged as the basis
for a particular claim. Nonetheless, Winters failed to support his conclusory
description of his church’s religious tenets with any credible evidence.
Consequenth; the district court was unable to ascertain whether Winters'
adherence to his beliefs was in fact burdened by an integrated prison setting. We
have considered all issues presented anid affirm the judgment of the district court.

No. 95-810. STATE v. STARK. -
Apgeal from the Iowa District Court for Buena Vista County, John P.

Duffy, Judge. AFFIRMED. Considered by Harris, P.]., and Larson, Carter,

Neuman, and Andreasen, JJ. Opinion by Carter, J. (6 pages $2.40)

Defendant was charged with two counts of attempted murder after she slit
the throats of her two minor children. The district court found that the State had
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No. 95-810. STATE v. STARK. (continued)

roven the elements of the offenses but determined that defendant was not guilty
y reason of insanity. Under Iowa Rule of Criminal Procedure 21(8)(b), the court
ordered defendant committed to a state mental health institute for an evaluation
and a report to the court concerning the present status of her mental illness and
the degree of danger that she posed to herself and others. At the ensuing hearing,
the chief medical officer and the other two witnesses testified that defendant wa
robably be permanently afflicted with schizophrenia.  They also concluded,
Eowever, that, if defendant could live in a proper environment and be
administered a prescribed medication in strict compliance with a physician’s
directions, she would pose no danger to herself or others. Absent such assurance,
the witnesses believed that defendant could revert to a delusional and highly
dangerous state. The district court ordered that defendant continue to be
committed for an indefinite time. The court concluded that, in applying rule
21(8)(e), it lacked authority, following defendant’s release, to impose the
necessary conditions to assure defendant would only be subjected to a suitable
environment and that her presaribed medications would be regularly administered.
Defendant appeals. OPINION HOLDS: .1. We conclude both rule 21(8)(b) and
due process require a finding of both mental illness and danger to the defendant
or others in order to.continue the initial commitment. The fact that a person has
been found, beyond a reasonable doubt, to have committed a criminal act that
caused serious injury to another is some indication that that person’s continued
liberty could imperil the safety of others. II. We are persuaded that the district
court does have authority to order a conditional release under rule 21(8)(e) to
control defendant’s mental disease. Nevertheless, we are satisfied that the district
court’s order continuing the defendant’s initial commitment was proper at the
time that order was made. If future reports reveal the need for another hearing
on this issue, a record may be developed on the feasibility and means to impose
the conditions necessary to assure that defendant will not pose a threat to herself
- or others. Because the present record is inadequate to show if and how this may
be done, we affirm the order continuing defendant’s commitment.






%



IOWA ADMINISTR
Towa State Printing DM;::‘IVE BULLETIN
Grimes State Office Building

Des Moines, Iowa 50319

FROM
STATE OF IOWA

PRINTING/RECORDS MANAGEMENT
GRIMES STATE OFFICE BUILDING
Des Moines, lowa 50319-0158

Bulk Rate
U.S. Postage
PAID
Des Moines. Jowa
Permit No. 1195

sTATE LAW LIBRARY 9CR 3S 38

CAPITOL
LOCAL






