
ELECTIONS: Requirements f o r f i 1 i n g 143.18, 1962 Code. 
There i s no r e q u i r e m e n t f o r a c a n d i d a t e t o f i l e a d e c l a r a t i o n 
o f p a r t y a f f i l i a t i o n i n a d d i t i o n t o the a f f i d a v i t o f c a n d i d a c y 
r e q u i r e d by §43.18. 

F e b r u a r y 6, 1964 

Mr. R. T. Smith 
County A t t o r n e y 
O 'Brien County 
Pr imghar, Iowa 

Dear Mr. Smiths 

T h i s i s t o acknowledge r e c e i p t o f your l e t t e r o f 

January 17, 1964, i n w h i c h you asked the f o l l o w i n g two 

q u e s t i o n s : 

" 1 . At t h e top o f a n o m i n a t i o n psper, i t s t a t e s as 
f o l l o w s ? I, the u n d e r s i g n e d hereby nominate — 
0 f County, who has a f f i l i a t e d w i t h and i s a 
member o f t h e p a r t y . Does a c a n d i d a t e need t o 
f i l e a d e c l a r a t i o n o f p a r t y w i t h h i s n o m i n a t i o n papers 
i f t h e p o l l books f o r t h e l a s t t e n y e a r s do not i n d i ­
c a t e t h a t he has v o t e d i n t h a t time? 

"2. The l a s t l e g i s l a t u r e changed the l e n g t h o f terms 
o f s u p e r v i s o r s and township o f f i c e r s . ( C h a p t e r 77, 
Laws o f t h e S i x t i e t h G eneral Assembly) At t h e p r e ­
s e n t t i m e t h e terms o f our s u p e r v i s o r s a r e as f o l l o w s : 

" D i s t r i c t 1 — 1962, 1963, 1964 
2 1963, 1964, 1965 
3 — 1963, 1964, 1965 
4 ™ 1963, 1964, 1965 
5 1964, 1965, 1966 

"Sec. 4 s t a t e s t h a t s u p e r v i s o r s t a k i n g o f f i c e i n 1963 
w i l l be e l e c t e d t o a t h r e e year term and o t h e r s t o a 
f o u r y e ar term. I f t h i s i s c o r r e c t , f o u r o f our super­
v i s o r s w i l l have terms t h a t e x p i r e a t t h e same t i m e . 
T h i s was d i s c u s s e d a t a School o f I n s t r u c t i o n r e c e n t l y 
and t h e r e were many id e a s on t h i s change. P l e a s e l e t 
me know your o p i n i o n . " 

In answer t o your f i r s t q u e s t i o n posed, I would a d v i s e t h a t 

t h e r e Is no r e q u i r e m e n t t h a t a s p e c i a l " d e c l a r a t i o n o f p a r t y 1 ' 

be f i l e d . The s t a t u t e i n v o l v e d , §43.14, Code o f 1962, c o n t a i n s 

no such p r o v i s i o n . 



Mr. R. T, Smith F e b r u a r y 6, 1964 

"The C o u r t cannot w r i t e i n t o a s t a t u t e p r o ­
v i s i o n s w h i c h i t does not possess.'* Hesse 1 v s . 
Bank, 205 l a . 508. 

Thus, i t i s s u f f i c i e n t i f a c a n d i d a t e as d e s c r i b e d w i l l 

f i l e h i s a f f i d a v i t as p r o v i d e d i n 143.18 a l o n g w i t h h i s 

n o m i n a t i o n p a p e r s . 

The second q u e s t i o n Is answered by the B u r d e t t e o p i n i o n , 

a copy o f w h i c h was p r e v i o u s l y f o r w a r d e d t o you. 

Yours v e r y t r u l y , 

OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y General 

0S»vw 



COUNTIES AND COUNTY OFFICERS: I n c o m p a t i b i l i t y -~ The o f f i c e s 
o f member o f the County C o n s e r v a t i o n Commission and mayor o f 
a c i t y a r e i n c o m p a t i b l e , and t h e e l e c t i o n o f the mayor a f t e r 
the appointment o f the person t o t h e County C o n s e r v a t i o n Commission 
c r e a t e s a vacancy i n the County C o n s e r v a t i o n Commission. 

A p r i l 16, 196** 

Mr. Henry L. Elwood 
Howard County A t t o r n e y 
P.O. Box 377 
C r e s c o , Iowa 

Dear Mr. Elwood: 

T h i s i s i n r e p l y t o your r e c e n t l e t t e r i n w h i c h 
you s u b m i t t e d t h e f o l l o w i n g : 

" F i r s t , a member o f t h e ho&r6 o f d i r e c t o r s of 
t h e Howard-Winneshiek Community Sc h o o l D i s t r i c t , 
who was e l e c t e d t o o f f i c e on September IOth, 
1962, and has s e r v e d c o n t i n u o u s l y s i n c e t h a t 
t i m e , I s a l s o s e r v i n g as Mayor o f a town In 
t h i s same community s c h o o l d i s t r i c t . He was 
f i r s t e l e c t e d Mayor i n 1952 and has been 
r e - e l e c t e d and has s e r v e d c o n t i n u o u s l y s i n c e 
t h a t t i m e . Both o f t h e s e o f f i c e s , as men* 
t i o n e d a f o r e s a i d , a r e e l e c t i v e o f f i c e s . 

"The same i n d i v i d u a l was a p p o i n t e d as a member 
o f t h e Howard County C o n s e r v a t i o n Board a t t h e 
ti m e o f i t s i n c e p t i o n , w h i c h was In 1956, and 
has s e r v e d on t h a t board c o n t i n u o u s l y s i n c e 
t h a t t i m e . He i s p r e s e n t l y s e r v i n g on s a i d 
b o ard under a term w h i c h e x p i r e s December 31, 
1965, The c o n s e r v a t i o n board i s con c e r n e d w i t h 
c o n s e r v a t i o n m a t t e r s i n Howard County, t h e c o u n t y 
where t h e same p e r s o n s e r v e s as Mayor and D i r e c t o r 
o f t h e School Board. 

" 1 , Whether the e l e c t i v e p o s i t i o n s o f mayor 
and schoo1 d i r e c t o r , and t h e appoi n t i ve 
p o s i t i o n as member o f t h e c o n s e r v a t i o n board, 
a r e i n c o m p a t i b l e , and i f so, w h i c h o f f i c e s 
s h o u l d be v a c a t e d by t h i s I n d i v i d u a l ? 

In r e p l y t h e r e t o , I would a d v i s e as f o l l o w s : 
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1, I n s o f a r as t h e I n c o m p a t i b i l i t y o f h o l d i n g o f f i c e 

o f membership In t h e County C o n s e r v a t i o n Commission, a p p o i n t e d 

In 1956, and mayor o f a c i t y , e l e c t e d a f t e r t h a t d a t e , based 

upon the o p i n i o n o f t h i s department i s s u e d t o Mr. J a c k M. 

F u l t o n on January 27» 1964, a copy o f which i s a t t a c h e d 

h e r e t o , t h e s e o f f i c e s a r e I n c o m p a t i b l e . In t h a t view, and 

based upon t h e a u t h o r i t y o f S t a t e ex. r e l . C r a w f o r d v s . 

Anderson, 155 Iowa 271, t h i s r e s u l t s t h a t where i n c o m p a t i b i l i t y 

e x i s t s between o f f i c e s , a c c e p t a n c e o f t h e l a s t o f f i c e , b e i n g 

t h a t o f mayor, o p e r a t e s a u t o m a t i c a l l y t o c r e a t e a vacancy 

i n t h e f i r s t o f f i c e , t h a t o f a member o f the County Conserva­

t i o n Commission, Under t h a t r u l e , t h e o f f i c e o f a member 

o f the County C o n s e r v a t i o n Board would be v a c a t e d . 

2. The o f f i c e o f membership i n t h e C o n s e r v a t i o n Board 

b e i n g v a c a t e d , t h e q u e s t i o n i s whether t h e r e i s i n c o m p a t i ­

b i l i t y between t h e o f f i c e o f mayor and member o f t h e Community 

School Board, These o f f i c e s a r e i n c o m p a t i b l e . I n c o m p a t i b i l i t y 

i s based upon t h e f a c t t h a t b o t h the c i t y c o u n c i l and the 

Community School Board a r e c e r t i f y i n g b o d i e s and c o n f l i c t 

a r i s e s when the same pe r s o n i s p a r t i c i p a t i n g i n both budgets 

and l e v i e s o f t h e s e a g e n c i e s . I t would appear under t h e 

r u l e o f t h e c i t e d c a s e t h a t t h e o f f i c e o f mayor b e i n g the 

f i r s t o f f i c e a c c e p t e d , would be v a c a t e d . 



COUNTIES AND COUNTY OFFICERS: Recorder — Not i c e o f persona) 
p r o p e r t y t a x I i e n . §§445.6, 55b.51, 558.60, 1962 Code. Tndexing 
o f t r e a s u r e r ' s n o t i c e o f p e r s o n a l p r o p e r t y t a x l i e n by r e c o r d e r 
i s n e i t h e r a u t h o r i z e d nor r e q u i r e d . 

A p r i l 15, 1364 

Mr. R o b e r t W. B u r d e t t e 
D e c a t u r County A t t o r n e y 
Leon, Iowa 

Dear S i r : 

R e f e r e n c e i s h e r e i n made t o y o u r s o f t h e 19th u l t . , 

i n w h i c h you s t a t e d : 

"The County T r e a s u r e r has f i l e d i n the o f f i c e 
N o t i c e o f P e r s o n a l Tax L i e n . The Code does 
not g i v e any i n s t r u c t i o n s as t o r e c o r d i n g 
t h i s l i e n o r as t o any f e e charged. T h i s l i e n 
i s f i l e d i n a c c o r d a n c e w i t h S e c t i o n 1, Chap­
t e r 306 A c t s o f t h e 5 8 t h General Assembly. 
T h i s l i e n has been f i l e d and indexed i n t h e 
C h a t t e l Mortgage r e c o r d . T h i s p r o b a b l y 
would be OK except where the p a r t y has r e a l 
e s t a t e and the County wants t o h o l d i t s l i e n 
f o r the p e r s o n a l p r o p e r t y t a x a g a i n s t t h e 
r e a l e s t a t e , mortgagees and p u r c h a s e r s . 

" I would a p p r e c i a t e i t v e r y much i f you would 
a d v i s e the p r o p e r f i l i n g o f t h i s l i e n and 
where Is t h e p r o p e r p l a c e t o index i t . There 
I s n ' t any index book In t h e o f f i c e t h a t would 
c o v e r t h i s p a r t i c u l a r s i t u a t i o n . " 

In r e p l y t h e r e t o , I a d v i s e t h e f o l l o w i n g : The l i e n 

i n v o l v e d h e r e i n i s c r e a t e d by §1 o f Chapter 306, Laws o f 

t h e 5 8 t h General Assembly, and now p a r t o f §445 . 6 , Code 

of I 9 6 2 , and p r o v i d e s the f o l l o w i n g : 

"Whenever the c o u n t y t r e a s u r e r s h a l l have reason 
t o b e l i e v e t h a t any owner o f t a x a b l e p e r s o n a l 
p r o p e r t y , who i s a r e s i d e n t o f the s t a t e o f 
Iowa and a g a i n s t whom p e r s o n a l p r o p e r t y t a x e s 
have been a s s e s s e d , i s about t o remove from the 



Mr. R o b e r t W. B u r d e t t e - 2 - A p r i l 15, 1964 

c o u n t y o r Is about t o d i s p o s e o f h i s p e r * 
s o n a l p r o p e r t y , he s h a l l Immediately regard 
and d e c l a r e t h e t a x e s due and p a y a b l e , s h a l l 
f i l e a n o t i c e o f such l i e n w i t h the c o u n t y 
r e c o r d e r , and s h a l l p r o c e e d i m m e d i a t e l y t o 
c o l l e c t such t a x e s , t o g e t h e r w i t h c o s t s and 
any i n t e r e s t and p e n a l t y t h a t may be due, by 
d i s t r e s s and s a l e o f t h e p e r s o n a l p r o p e r t y 
so a s s e s s e d w h i c h i s not exempt from t a x a t i o n . 
In the e vent th e c o u n t y t r e a s u r e r p r o c e e d s t o 
c o l l e c t such t a x e s p r i o r t o d a t e o f l e v y , t h e 
amount o f such t a x e s s h a l l be presumed t o be 
t h e t a x a b l e v a l u e o f such p r o p e r t y m u l t i p l i e d 
by the t a x r a t e e s t a b l i s h e d a t the d a t e o f 
l e v y next p r e c e d i n g . " 

Note t h a t the r e q u i r e m e n t o f t h i s s t a t u t e , a f t e r d e s c r i b i n g 

the s i t u a t i o n under w h i c h t h e l i e n may a r i s e , p r o v i d e s f o r 

I t s p r e s e r v a t i o n by f i l i n g n o t i c e o f such l i e n w i t h t h e 

County R e c o r d e r . No a u t h o r i t y Is c o n f e r r e d , nor d u t y 

imposed upon t h e Recorder t o Index t h i s n o t i c e o f l i e n . 

When t h e f o r e g o i n g p r o v i s i o n o f §1, C h apter 306 Is c o m p l i e d 

w i t h , i t c o n s t i t u t e s c o n s t r u c t i v e n o t i c e t o the w o r l d o f 

t h I s 1 i en, 

T h i s Is t h e view o f t h e Supreme Co u r t o f Iowa, w h e r e i n 

the ease F l e c k v . I o w a Employment S e c u r i t y Commlsslon f t 

235 Iowa 67, 8 N.W. 2d 703, t h e r e was a l i e n o f t h e S t a t e 

f o r u n p a i d employment s e c u r i t y c o n t r i b u t i o n s , and I n d e x i n g 

t h e r e o f was r e q u i r e d . In h o l d i n g t h e n o t i c e o f M e n and 

I n d e x i n g were s u f f i c i e n t , t h e c o u r t s t a t e d : 

". , , A l s o , t h a t when t h e p r e r e q u i s i t e s o f t h e 
s t a t u t e , whatever t h e y may be, a r e s u b s t a n ­
t i a l l y eomplted w i t h , t h e law d e c l a r e s t h a t 



Mr. R o b e r t W. B u r d e t t e - 3 - Apr!1 15, 1964 

t h e w o r l d has n o t i c e and w i l l not a l l o w 
any i n d i v i d u a l t o show t h a t he d i d not i n 
f a c t have n o t i c e , t h e p r e s u m p t i o n o f n o t i c e 
which t h e law i n such c a s e s r a i s e s i s con-
e l u s i v e and i n c o n t r o v e r t i b l e . T h i s case 
h o l d s t h a t t h e whole law must be l o o k e d a t . 
I f any d i s t i n c t i o n i s made, the r e c o r d book, 
a f t e r a l l , i s the main one, The c h i e f o b j e c t 
o f t h e index book i s t h a t Which I t s name 
i m p l i e s ; i t s f u n c t i o n i s , i n t h e f i r s t p l a c e , 
t o i n d i c a t e the e x i s t e n c e o f a l l i n s t r u m e n t s 
which a r e r e c o r d e d o r on f i l e t o be r e c o r d e d . 
I f t h e r e i s no index o f an i n s t r u m e n t , t h e 
s e a r c h e r a f t e r t i t l e s has a r i g h t t o assume 
t h a t none such Is on f i l e o r on t h e r e c o r d . 
T h i s c a s e f u r t h e r h o l d s t h a t the index s e r v e s 
as a s o f t o f f i n g e r b oard t o d i r e c t the i n q u i r e r 
and must not mi s t e a d him by g i v i n g a t o t a l l y 
wrong d e s c r i p t i o n o f t h e l a n d . " 

Thus, t h e r e b e i n g no duty imposed upon the Recorder t o index 

t h i s p a r t i c u l a r l i e n , and t h e r e b e i n g no such g e n e r a l d u t y 

i n t h e R e c o r d e r t o index, i t i s t o be s a i d t h a t t h e f i l i n g 

o f the n o t i c e , i f i n p r o p e r form, p r o v i d e s c o n s t r u c t i v e 

n o t i c e o f t h e l i e n , t h a t i n d e x i n g o f r e c o r d e d or f i l e d 

i n s t r u m e n t s i s d i r e c t e d by l e g i s l a t i v e a c t i o n a p p l i c a b l e 

t o t h e c h a r a c t e r o f the l i e n f i l e d o r r e c o r d e d . Such 

d i r e c t i o n s appear i n §558.51, Code o f 1962, where: 

" S e p a r a t e index books s h a l l be kept f o r mort­
gages and s a t i s f a c t i o n s o r r e l e a s e s o f same, 
one f o r those c o n t a i n i n g d e s c r i p t i o n s o f l o t s , 
and one f o r t h o s e c o n t a i n i n g l a n d ; and s e p a r a t e 
books f o r o t h e r conveyances o f r e a l e s t a t e , one 
f o r l o t s , and one f o r l a n d s ; and an index 
book s h a l l be kept f o r powers of a t t o r n e y , a f f i ­
d a v i t s , and c e r t i f i e d c o p i e s o f p e t i t i o n s i n 
b a n k r u p t c y w i t h o r w i t h o u t t h e s c h e d u l e s appended, 



Mr. R o b e r t W. B u r d e t t e - 4 - A p r i l 15, 1964 

o f d e c r e e s o r a d j u d i c a t i o n i n b a n k r u p t c y , and 
of o r d e r s a p p r o v i n g t r u s t e e s ' bonds i n bank­
r u p t c y ; a l l o f above indexes t o be a r r a n g e d 
a l p h a b e t i c a l l y as p r o v i d e d i n s e c t i o n 558,52." 

A d i r e c t i o n f o r i n d e x i n g t r a n s f e r s o f r e a l e s t a t e Is 

c o n t a i n e d i n §558.60, Code o f 1962. An index i s r e q u i r e d 

by §335.11 f o r the f i l i n g o f f e d e r a l t a x l i e n s , and §335.9 

p r o v i d e s f o r i n d e x i n g t h e names o f m i l i t a r y p e r s o n n e l and 

t h e i r d i s c h a r g e . S e c t i o n 96.14(3) r e q u i r e s an index f o r 

u n p a i d c o n t r i b u t i o n s t o t h e Employment S e c u r i t y Commission. 

S e c t i o n 422.26 p r o v i d e s f o r i n d e x i n g the l i e n s o f unpaid 

income t a x e s . 

In view o f the f o r e g o i n g , i n d e x i n g o f the d e s c r i b e d 

l i e n i s n e i t h e r a u t h o r i z e d nor r e q u i r e d . 

Very t r u l y y o u r s , 

OS: vw 
OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y General 



STATE OFFICERS AND DEPARTMENTS: C o m p t r o l l e r - I n t e r - o f f i c e f i n a n c i a l 
agreements -- Ch. 8, §§13.5, 13.6, 1962 Code. Where an agency o r 
department o f the s t a t e pays from i t s fund a s t a t u t o r y o b l i g a t i o n 
o f a n o t h e r department o r agency, th e r e l a t i o n s h i p o f d e b t o r and 
c r e d i t o r a r i s e s and payment from one agency t o the o t h e r i s i n 
o r d e r . 

May 27, 1964 

M a r v i n R. S e l d e n , J r . 
S t a t e C o m p t r o l l e r 
L O C A L 

Dear M a r v i n : 

In c o n n e c t i o n w i t h the o p i n i o n i s s u e d t o you o f 

even d a t e r e s p e c t i n g the s t a t u s o f a m p l i f y i n g appro­

p r i a t i o n s , I a d v i s e t h a t w h i l e t h i s a m p l i f y i n g money 

i s not t h e s u b j e c t o f a p p r o p r i a t i o n , i t i s s t i l l t he 

s u b j e c t o f reimbursement from one agency o f the s t a t e t o 

a n o t h e r . A c c o r d i n g t o 81 C.J.S., Page 1085, t i t l e , 

S t a t e s : 

" G e n e r a l l y s t a t e a g e n c i e s have a u t h o r i t y t o 
c o n t r a c t w i t h each o t h e r i n so f a r as n e c e s s a r y 
t o a d m i n i s t e r d u t i e s w i t h i n t h e scope o f the&r 
a u t h o r i t y . " 

C i t i n g i n support t h e r e o f , the case o f S t a t e o f F l a v. 

F l o r i d a S t a t e Imp. Commission, 30 So. 2d 97, 158 F l a . 743. 

See P r e s t o n v. Clements, 232 S.W. 2d 85 , 313 Ky 479. T h i s 

r u l e has s t a t u t o r y s a n c t i o n . 

T y p i c a l t h e r e o f a r e p r o v i s i o n s o f §13.5, Code of 1962, 

w hich p r o v i d e s t h a t t h e s a l a r y and t r a v e l i n g expenses o f 

t h e a s s i s t a n t a t t o r n e y g e n e r a l a s s i g n e d t o the S o c i a l Wel­

f a r e Department s h a l l be p a i d from the a p p r o p r i a t i o n o f 

t h a t agency. A l i k e p r o v i s i o n , a c c o r d i n g t o §13.5, d i r e c t s 
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t h a t the payment o f the s a l a r y and expenses o f an a s s i s t a n t 

a t t o r n e y g e n e r a l f o r the t a x commission s h a l l be p a i d from 

t h e a p p r o p r i a t i o n made t o the s a i d t a x commission. In so 

f a r as t h e s e payments a r e concerned when made by t h e Depart­

ment o f J u s t i c e , they a r e mere arrangements between two 

a g e n c i e s o f government whereby reimbursement w i l l be made 

f o r any payment made pu r s u a n t t o t h e f o r e g o i n g s t a t u t e s . 

The f o r e g o i n g s i t u a t i o n g i v e s r i s e t o the r e l a t i o n ­

s h i p o f d e b t o r and c r e d i t o r as between two s t a t e a g e n c i e s . 

V e r y t r u l y y o u r s , 

OSCAR STRAUSS 
OS:vw F i r s t A s s i s t a n t A t t o r n e y General 



M a r v i n R. S e l d e n , J r . 
S t a t e C o m p t r o l l e r 
L O C A L 

Dear M a r v i n : 

I acknowledge r e c e i p t o f y o u r s o f the 10th I n s t . , In 

w h i c h you submit t h e f o l l o w i n g : 

" S e v e r a l s e c t i o n s o f C h a p t e r 1, A c t s o f t h e 60th 
G e n e r a l Assembly make r e f e r e n c e t o t h e ' a m p l i f i ­
c a t i o n * o f a s p e c i f i c a p p r o p r i a t i o n by e s t i m a t e d 
r e i m b u r s e m e n t s o f a s p e c i f i c amount. S p e c i f l e a l l y , 
C h a p t e r 1, S e c t i o n 9, A c t s o f t h e 60th General 
Assembly r e a d s as f o l l o w s : 

"•Sec. 9. For t h e o f f i c e o f t h e e x e c u t i v e c o u n c i l 
t h e r e I s h e r e b y a p p r o p r i a t e d from t h e g e n e r a l fund 
o f t h e s t a t e f o r each y e a r o f t h e bjennJum b e g i n ­
n i n g J u l y 1, 1963, and e n d i n g June 30, 1964, t h e 
sum o f n i n e hundred f i f t e e n thousand f o u r hundred 
d o l l a r s ($915,400.00), o r so much t h e r e o f as may 
be n e c e s s a r y t o be used In the f o l l o w i n g manner: 

F o r s a l a r y o f t h e s e c r e t a r y o f t h e 
e x e c u t i v e counc11 $ 8,900.00 

F o r o t h e r s a l a r i e s 115,3^0.00 
F o r s u p p o r t , maintenance and mis­
c e l l a n e o u s p u r p o s e s ( a m p l i f i e d by 
e s t i m a t e d reimbursements o f 

" F u r t h e r , C h a p t e r 1, S e c t i o n 4, A c t s o f t h e 60th 
Genera] Assembly, r e a d s as f o l l o w s : 

"'Sec. 4. For the o f f i c e o f a u d i t o r o f s t a t e 
t h e r e Is h e r e b y a p p r o p r i a t e d from the g e n e r a l 
f u n d o f t h e s t a t e f o r each year o f t h e b i e n n l u m 
b e g i n n i n g J u l y 1, 1963, and e n d i n g June 30, 1965, 

$150,000.00) 791.160.00 
Grand t o t a l o f a l l a p p r o p r i a t i o n s f o r 

a l l p u r poses f o r e a c h year o f the 
b i e n n l u m f o r t h e o f f i c e o f t h e 
e x e c u t I v e counc11 $915,400.00' 
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the sum o f t h r e e hundred e i g h t y - t w o 
thousand two hundred t e n d o l l a r s 
($382,210.00), o r so much t h e r e o f as may 
be n e c e s s a r y t o be used In t h e f o l l o w i n g 
manner: 

For s a l a r y o f s t a t e a u d i t o r $12,000.00 
F o r o t h e r s a l a r i e s ( a m p l i f i e d by 

e s t i m a t e d reimbursements o f 
$20,000.00) 300,700.00 

F o r s u p p o r t , maintenance and mis­
c e l l a n e o u s p urposes 49.650.00 

T o t a l f o r g e n e r a l o f f i c e $362.350.00 

BUILDING AND LOAN DIVISION 
F o r s a l a r i e s ( a m p l i f i e d by e s t i m a t e d 

reimbursements o f $9,000.00) $14,550.00 
F o r s u p p o r t , maintenance and mis­

c e l l a n e o u s purposes 5.310.00 

T o t a l f o r b u i l d i n g and l o a n d i v i s i o n $19.860.00 

Grand t o t a l o f a l l a p p r o p r i a t i o n s f o r 
a11 purposes f o r each year o f t h e 
b i e n n i u m f o r t h e o f f i c e o f a u d i t o r 
o f s t a t e $382,210.00' 

" S e v e r a l o t h e r s e c t i o n s o f C h a p t e r 1, A c t s o f t h e 
6 0 t h G e n eral Assembly have t h e same t e r m i n o l o g y 
r e l a t i v e t o e s t i m a t e d reimbursements. P r e v i o u s 
d e p a r t m e n t a l a p p r o p r i a t i o n s b i l l s have not c o n t a i n e d 
such w o r d i n g . 

"We r e s p e c t f u l l y r e q u e s t an O p i n i o n as t o t h e f o l l o w i n g : 

" 1 . Does t h e w o r d i n g above p l a c e a budget c e l l i n g 
on t h e v a r i o u s a p p r o p r i a t i o n s t o w h i c h i t has been 
added. In o t h e r words, would t h e y be a l l o w e d t o 
spend t h e i r reimbursements In e x c e s s o f t h e e s t i m a t e d 
amount r e f e r r e d t o In t h e v a r i o u s s e c t i o n s o f 
C h a p t e r 1, A c t s o f t h e 6 0 t h G.A.? 

"2. What c o n s t i t u t e s 'reimbursements* as r e f e r r e d t o 
In #1 above? 

"3. I f t h e w o r d i n g above does e s t a b l i s h o r c o n s t i t u t e 
a budget c e i l i n g , what a u t h o r i t y remains w i t h t h e 
Governor and C o m p t r o l l e r t o t r a n s f e r a p p r o p r i a t i o n s 
i n o r out o f such funds In k e e p i n g w i t h t h e p r o v i s i o n s 
o f S e c t i o n 8.39, Code o f Iowa, 1962? 
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"4. I f t h e r e i s a budget c e i l i n g e s t a b l i s h e d 
and i f t h e Governor and C o m p t r o l l e r have the 
a u t h o r i t y t o t r a n s f e r funds t o t h e s e a c c o u n t s , 
i s t h e r e a new c e i l i n g c r e a t e d by the amount 
t r a n s f e r r e d by the Governor and C o m p t r o l l e r o r 
does the c e i l i n g remain as d etermined t o be 
e s t a b l i s h e d by the a p p r o p r i a t i o n A c t ? " 

In r e p l y t h e r e t o , I a d v i s e as f o l l o w s : Your l e t t e r 

r e v o l v e s about the f o l l o w i n g u n d e r s c o r e d language i n the 

s t a t u t e s s e t f o r t h i n your l e t t e r , to-wi t : 

" * * ( a m p l i f i e d by e s t imated reimbursements * * " 

As i t appears t h e r e f r o m , t h e money sought i s t h a t a m p l i f i e d 

by e s t i m a t e d reimbursements. I t i s t o be o b s e r v e d t h a t such 

language p l a i n l y i m p l i e s : 

1. That the money thus a p p r o p r i a t e d i s not now 

a p p r o p r i a t e d by an agency o f t h e s t a t e t h a t i s d o i n g t h e 

a m p l i f y i n g , but i n s o f a r as t h i s money i s c o n c e r n e d , I t Is an 

a n t i c i p a t e d f u t u r e a l l o c a t i o n . 

2. The amount o f the p u r p o r t e d a p p r o p r i a t i o n i s 

u n c e r t a i n . To t h a t s i t u a t i o n , t h e t e x t b o o k a p p l i c a b l e r u l e 

i s s t a t e d i n 42 Amer. J u r . §46, w h i c h reads as f o l l o w s : 

"§46. C e r t a i n t y as t o A m o u n t . - - C e r t a i n t y i n 
the amount a p p r o p r i a t e d i s e s s e n t i a l t o a v a l i d 
a p p r o p r i a t i o n o f p u b l i c moneys. Sometimes c o n s t i t u ­
t i o n a l p r o v i s i o n s e x p r e s s l y r e q u i r e a p p r o p r i a t i o n 
a c t s t o d i s t i n c t l y s p e c i f y the sum a p p r o p r i a t e d . 
A b i l l cannot be c e r t a i n o r s p e c i f i c where the 
amount i s t o be a s c e r t a i n e d o n l y by r e q u i s i t i o n s 
w h i c h may be made by t h e r e c i p i e n t s . However, i t 
has been h e l d t h a t an a p p r o p r i a t i o n b i l l i s not 
v o i d f o r u n c e r t a i n t y i n not s p e c i f y i n g a s t a t e d 
amount i f i t f i x e s the e x t e n t t o which th e 
t r e a s u r y w i l l be drawn upon." 

S u p p o r t i n g the f o r e g o i n g r u l e i s t h e f o l l o w i n g : 
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"2 Ingram v. C o l g a n , 106 Cal 113, 38 P 315, 
39 P 437. 28 IRA 187, h$ Am S t . Rep 221; 
Henderson v. Hovey, 46 Kan 691, 27 P 177, 13 LRA 
222; S t a t e ex r e l . D a v i s v. Eggers, 29 Nev 469, 
91 P 819, 16 LRA(MS) 630. See a l s o B a l t i m o r e v. 
0»Conor, 147 Md 639, 128 A 759, 40 ALR 1058. 
No a p p r o p r i a t i o n i s made by a s t a t u t e p r o v i d i n g 
f o r t h e payment of a bounty of $5 o u t o f t h e g e n e r a l 
f u n d i n t h e t r e a s u r y f o r each c o y o t e which s h a l l be 
d e s t r o y e d , s i n c e t h e t o t a l amount w h i c h may be 
d evoted t o such purpose i s not s p e c i f i e d . Ingram v. 
C o l g a n , 106 Cal 113, 38 P 315,.39 P 437, 28 LRA 187, 
46 Am St Rep 221. 

W e l l s v. C h i l d e r s , 196 Okla 339, 165 P. 2d 358. W h i l e not 

a p p e a r i n g t o have been d e t e r m i n e d by the Supreme C o u r t o f 

Iowa, the f o r e g o i n g s i t u a t i o n and r u l e i s c o n t r o l l i n g and 

the p u r p o r t e d a p p r o p r i a t i o n o f t h i s e s t i m a t e d reimbursement 

Is an i n v a l i d law and i n o p e r a t i v e . T h i s money c o n s t i t u t i n g 

an e s t i m a t e d reimbursement i s not t h e s u b j e c t o f c o n s t i t u t i o n a l 

a p p r o p r i a t i o n . 

In v iew o f the f a c t t h a t such money i s not t h e s u b j e c t 

o f a p p r o p r i a t i o n and does n o t , as such, become the s u b j e c t 

o f a d m i n i s t r a t i o n by you, t h e r e appears t o be no n e c e s s i t y 

o f a n s w e r i n g your s e v e r a l q u e s t i o n s . 

Yours v e r y t r u l y , 

0S:vw 
OSCAR STRAUSS 
F i r s t A s s i s t a n t A t t o r n e y General 



ELECTIONS : Absi-.cee b a l l o t s §§ 43.7, 53.2, 53. 17, 53.18, 53 19 
53.20, 1962 Code. N o t w i t h s t a n d i n g f a c t t h a t Saturday and Sunday 
i m m e d i a t e l y p r e c e d i n g e l e c t i o n day a r e h o l i d a y s , they a r e i n c l u d e d 
i n the d a y s upon which a b s e n t e e b a l l o t s may be v o t e d . 

May 22, 1964 

H o n o r a b l e M e l v I n D. S y n h o r s t 
S e c r e t a r y o f S t a t e 
L O C A L 

Dear Mr. S y n h o r s t : 

R e f e r e n c e i s h e r e i n made t o your r e q u e s t f o r an 

o p i n i o n a s t o t h e l a s t day f o r f i l i n g a b s entee b a l l o t s 

i n the p r i m a r y e l e c t i o n o f June 1, 1964, i n vi e w o f the 

f a c t t h a t the p r e c e d i n g day, May 30, i s a h o l i d a y , and t h e 

31 s t day o f May i s Sunday. I would a d v i s e t h a t §43.7, 

Code o f Iowa, 1962, f i x e s t h e ti m e o f h o l d i n g the p r i m a r y 

e l e c t i o n as t h e f i r s t Monday i n June i n each even-numbered 

y e a r . 

V o t i n g by a b s e n t e e b a l l o t i s p e r m i t t e d a t such 

p r i m a r y e l e c t i o n s , and §53.2, Code o f Iowa, 1962, p r o v i d e s 

t h e t i m e to make a p p l i c a t i o n f o r such v o t i n g as f o l l o w s : 

" A p p l i c a t i o n f o r b a l l o t . Any v o t e r , under 
t h e c i r c u m s t a n c e s s p e c i f i e d In s e c t i o n 53.1, 
may, on any day not Sunday, e l e c t i o n day, o r 
a h o i I day and not more than twenty days 
p r i o r t o t h e d a t e o f e l e c t i o n , make a p p l i ­
c a t i o n t o the co u n t y a u d i t o r , o r t o t h e c i t y 
o r town c l e r k , as the c a s e may be, f o r an 
o f f i c i a l b a l l o t t o be v o t e d a t such e l e c t i o n . " 

An a b s e n t e e b a l l o t d e l i v e r e d t o t h e v o t e r must be 

d e l i v e r e d by t h e v o t e r t o t h e County A u d i t o r p r i o r t o 

e l e c t i o n day, o r I f m a i l e d by t h e v o t e r , I t must reach t h e 

A u d i t o r l i k e w i s e p r i o r t o e l e c t i o n day. S e c t i o n 53.17, 

Code of Iowa, 1962, p r o v i d e s : 
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" M a i l i n g or d e l i v e r i n g b a l l o t , the sealed 
envelope c o n t a i n i n g the s a i d b a l l o t or b a l l o t s 
may be p e r s o n a l l y d e l i v e r e d by the voter to 
the a u d i t o r , deputy, or c l e r k at the o f f i c e 
of s a i d a u d i t o r or c l e r k , p r i o r to e l e c t i o n 
day. If not so d e l i v e r e d , s a i d envelope s h a l l 
be enclosed In a c a r r i e r envelope, which s h a l l 
a l s o be s e c u r e l y sealed, and mailed by the v o t e r , 
postage p a i d , to reach s a i d a u d i t o r , or c l e r k 
p r i o r to e l e c t i o n day." 

Thus, w h i l e a p p l i c a t i o n f o r an absentee b a l l o t can be 
made on any day except Sunday, e l e c t i o n day, or a h o l i d a y , 
there Is no such p r o v i s i o n attached to the time w i t h i n 
which the absentee b a l l o t should be In the hands of the 
County A u d i t o r . Since such days are not excluded from 
the time f i x e d f o r such d e l i v e r y , §53.17, they are 
ob v i o u s l y Included In the time allowed f o r the d e l i v e r y 
of the b a l l o t to the County A u d i t o r . 

Section 4.1(23), Code of Iowa, 1962, and Rule of 
C i v i l Procedure No. 366, both d e a l i n g w i t h Sundays and 
h o l i d a y s as they e f f e c t the computation of time, have no 
bearing on t h i s problem. Neither has any p r o v i s i o n with 
respect t o v o t i n g . The foregoing s i t u a t i o n has been 
considered In the case of C l a r k v. Stubbs. 131 SW 2d 663, 
where the Texas court of C i v i l Appeals s t a t e d : 

"The next group of voters challenged by 
ap p e l l a n t are Herman Young, J u l i a Mae Stubbs 
and Nolan Lathan, a l l of whom voted absentee 
votes on Sunday before the e l e c t i o n on 
Tuesday. Appellant a t t a c k s these votes as 
being In v i o l a t i o n of the s p i r i t of the 
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s t a t u t e s which p r o h i b i t t h e d o i n g o f c e r t a i n 
a c t s on Sunday. A r t . 286, Texas Penal Code; 
A r t . 197^, R.S. 1925. These s t a t u t e s do not 
r e l a t e t o v o t i n g , and s i n c e the e l e c t i o n law 
a u t h o r i z e s the absentee v o t i n g f o r a p e r i o d 
o f from 20 t o 3 days b e f o r e the e l e c t i o n , 
Sunday would n e c e s s a r i l y be i n c l u d e d where 
the e l e c t i o n i s h e l d on the f i r s t Tuesday 
i n November as r e q u i r e d by law; and we f i n d 
no s t a t u t e p r o h i b i t i n g t h e v o t i n g o f absentee 
v o t e s on Sunday." 

In view o f the f o r e g o i n g , t h e d u t i e s o f the County 

A u d i t o r i n c o n n e c t i o n w i t h the v o t i n g o f an absentee b a l l o t 

i n v o l v e d i n the p r i m a r y e l e c t i o n o f June 1, 1964, as p r e ­

s c r i b e d by §§53.17, 53.18, 53.19 and 53.20, Code of Iowa, 

1962, s h a l l be performed by him on May 30th and May 3 1 s t , 

1964, n o t w i t h s t a n d i n g t h a t May 30, 1964 i s a h o l i d a y and 

May 31, 1964 i s a Sunday. 

Very t r u l y y o u r s , 

OS: vw 
OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 



COUNTY AND COUNTY OFFICERS: Tax S a l e C e r t i f i c a t e as t o 
p r o p e r t y o f o l d age a s s i s t a n c e r e c i p i e n t . 446 .18 , 446.19 
H.F. 110, 6 0 th G.A. , Chapt . 446. When the t h r e e e l ement s 
o f H.F. 110 a r e p r e s e n t on and a f t e r J u l y 4, 1963, i t i s 
mandatory t h a t County T r e a s u r e r i s s u e a p u b l i c b i d d e r t a x 
s a l e c e r t i f i c a t e t o the County A u d i t o r . 

June 10, 1964. 
t • 

Mr. Norman R. Hays, J r . 
M a r i o n County A t t o r n e y 
112£ South Second S t . 
Knoxv i 1 1 e , Iowa 

Dear Mr. Hays : 

!n your l e t t e r o f A p r i l 13, 1964, you r e q u e s t an o p i n i o n 
as t o whether a p r o p e r t y t h a t had p r e v i o u s l y been a d v e r ­
t i s e d f o r s a l e f o r two y e a r s may be o f f e r e d f o r s a l e 
under S e c t i o n 446,. 18 and pu r cha sed by the coun ty even 
though i t wou ld f a l l w i t h i n the c l a s s o f p r o p e r t y 
d e s c r i b e d i n House F i l e 110. 

The q u e s t i o n wh i ch you have s u b m i t t e d i s i n e s s ence whe the r , 
s i n c e the enactment o f House F i l e 110, t h e r e can be an 
e l e c t i o n as t o p r o c e e d i n g under the p r o v i s i o n s o f S e c t i o n s 
446.18 and 446 .19 , o r whether on and a f t e r J u l y 4, 1963, 
i n a l l c a se s where t a xe s have been suspended f o r f o u r y e a r s 
or more upon the p r o p e r t y o f a deceased o l d age a s s i s t a n c e 
r e c i p i e n t and no e s t a t e f o r such r e c i p i e n t opened w i t h i n 
n i n e t y days a f t e r the r e c i p i e n t ' s d e a t h , and the s u r v i v i n g 
spouse o f the r e c i p i e n t i s no t o c c u p y i n g the p r o p e r t y , the 
County T r e a s u r e r must i s s u e a p u b l i c b i d d e r s t a x s a l e 
c e r t i f i c a t e t o the County A u d i t o r t o the e x c l u s i o n o f the 
p r o c e d u r e s i n S e c t i o n s 446.18 and 446.19. 

House F i l e 110, app roved on A p r i l 22 , 1963, p r o v i d e s : 

"AN ACT r e l a t i n g t o o l d age p e n s i o n e r s ' homes. 
Be I t Enac ted by the Gene ra l Assembly o f the S t a t e 
o f Iowa: 

" S e c t i o n 1. Chap te r f o u r hundred f o r t y - s i x 
( 4 46 ) , Code 1962, i s hereby amended by a d d i n g 
t h e r e t o the f o l l o w i n g new s e c t i o n : 

•In ca se s where taxe s have been s u s ­
pended f o u r y e a r s o r more upon the p r o p e r t y o f 
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a decea sed o l d age a s s i s t a n c e r e c i p i e n t and no 
e s t a t e was opened w i t h i n n i n e t y (90) days a f t e r 
the dea th o f the r e c i p i e n t and the s u r v i v i n g 
spouse o f the r e c i p i e n t i s no t o c c u p y i n g the 
p r o p e r t y , the coun ty t r e a s u r e r sha l1 i s sue a 
p u b l i c b i d d e r t ax s a l e c e r t i f i c a t e t o the coun t y 
aud i t o r . ' " 

S e c t i o n 446.18 o f the Code o f Iowa, 1962, p r o v i d e s : 

" ' S c a v e n g e r s a l e ' - n o t i c e . Each t r e a s u r e r 
s h a l l , on the day o f the r e g u l a r t a x s a l e each 
yea r o r any ad jou rnment t h e r e o f , o f f e r and s e l l 
a t p u b l i c s a l e , t o the h i g h e s t b i d d e r , a l l r e a l 
e s t a t e wh i ch remains l i a b l e t o s a l e f o r d e l i n q u e n t 
t a x e s , and s h a l l have p r e v i o u s l y been a d v e r t i s e d 
and o f f e r e d f o r two y e a r s o r more and remained 
u n s o l d f o r want o f b i d d e r s , g e n e r a l n o t i c e o f 
such s a l e b e i n g g i v e n a t the same t ime and i n the 
same manner as t h a t g i v e n o f the r e g u l a r s a l e . " 

and S e c t i o n 446.19 o f the Code o f Iowa, 1962 p r o v i d e s i n 
p a r t as f o l l o w s : 

"When p r o p e r t y i s o f f e r e d a t a t a x s a l e under 
the p r o v i s i o n s o f s e c t i o n 446 .18 , and no b i d i s 
r e c e i v e d , o r i f the b i d r e c e i v e d i s l e s s than the 
t o t a l amount o f the d e l i n q u e n t g e n e r a l t a x e s , i n ­
t e r e s t , p e n a l t i e s and c o s t s , the coun ty i n wh i ch 
s a i d r e a l e s t a t e i s l o c a t e d , th rough i t s boa rd o f 
s u p e r v i s o r s , s h a l l b i d f o r the s a i d r e a l e s t a t e a 
sum equa l t o the t o t a l amount o f a l l d e l i n q u e n t 
g e n e r a l t a x e s , i n t e r e s t , p e n a l t i e s and c o s t s 
cha r ged a g a i n s t s a i d r e a l e s t a t e . " 

The Supreme Cou r t o f Iowa i n the ca se o f DINGMAN v s . CITY 
OF COUNCIL BLUFFS, 249 l a . 112, s a i d : 

" I f the language g i v e n i t s p l a i n and r a t i o n a l 
meaning i s p r e c i s e and f r e e f rom a m b i g u i t y , no 
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more i s n e c e s s a r y than t o a p p l y t o the words used 
t h e i r n a t u r a l and o r d i n a r y sense i n c o n n e c t i o n 
w i t h the s u b j e c t c o n s i d e r e d . " 

I t i s our c o n s i d e r e d o p i n i o n t h a t the language in House 
F i l e 110 i s f r e e f rom a m b i g u i t y so t h a t on and a f t e r J u l y 
4, 1963, i n a l l c a se s i n v o l v i n g the t h r e e e lement s 
s p e c i f i e d i n House F i l e 110, namely , (1) where t a xe s have 
been suspended f o r f o u r y e a r s o r more upon the p r o p e r t y 
o f a decea sed o l d age a s s i s t a n c e r e c i p i e n t ; (2) no e s t a t e 
f o r such r e c i p i e n t opened v / i t h i n n i n e t y days a f t e r 
r e c i p i e n t ' s d e a t h ; (3) the s u r v i v i n g spouse o f the 
r e c i p i e n t i s not o c c u p y i n g the p r o p e r t y , i t i s mandatory 
t h a t the coun t y t r e a s u r e r i s s u e a p u b l i c b i d d e r t a x s a l e 
c e r t i f i c a t e t o the county a u d i t o r and t h a t the p r o c e d u r e s 
o f S e c t i o n s 446.18 and 446.19 a r e not a v a i l a b l e to the 
coun t y i n such c a s e s . 

Ve ry t r u l y y o u r s , 

BMS/JTH/sp 

B ruce M. S n e l 1 , J r . 
A s s i s t a n t A t t o r n e y Gene ra l 



J 
COUNTIES AND COUNTY OFFICERS: Bonds, a l l o c a t i o n o f i n t e r e s t 
§ 4 5 3 . 7 , 1962 Code. I n t e r e s t o r e a r n i n g s on fund c r e a t e d by d i r e c t 
v ote of people must be c r e d i t e d to fund t o r e t i r e i n d e b t e d n e s s . 

J u l y 2 0 , \96k 

Mr, Robert S. Bruner 
C a r r o l l County A t t o r n e y 
126 East F i f t h S t r e e t 
C a r r o l l , Iowa 

Dear Bob: 

R e f e r e n c e Is h e r e i n made t o yours o f the 2nd I n s t . , 

In which you s u b m i t t e d the f o l l o w i n g : 

"The v o t e r s o f C a r r o l l County have r e c e n t l y 
approved the Issuance o f $ 7 5 0 , 0 0 0 . 0 0 i n bonds 
f o r the c o n s t r u c t i o n o f a new c o u r t house. 
The bonds have been i s s u e d and s o l d and the 
proceeds have been i n v e s t e d In s h o r t term 
government s e c u r i t i e s pending t h e i r d i s b u r s e ­
ment a t v a r i o u s s t a g e s o f the c o n s t r u c t i o n . 

"The o p i n i o n o f your o f f i c e i s r e q u e s t e d as 
t o whether the i n t e r e s t earned by t h e s e bond 
proceeds may be used f o r a d d i t i o n a l b u i l d i n g 
purposes o r whether I t must be a l l o c a t e d t o and 
used In the fund f o r the r e t i r e m e n t o f the bonds." 

In answer t h e r e t o , I would a d v i s e t h a t the f o r e g o i n g 

i n t e r e s t s h a l l be used t o pay the I n t e r e s t and p r i n c i p a l 

o f the bonds c r e a t e d by the v o t e o f the p e o p l e . S e c t i o n 4 5 3 . 7 ( 2 ) 

so p r o v i d e s . 

R e f e r r i n g t o the I n t e r e s t o r e a r n i n g s on i n v e s t m e n t s 

and time d e p o s i t s , i t Is s a i d : 

" . . . Such I n t e r e s t o r e a r n i n g s on any 
fund c r e a t e d by d i r e c t v o t e o f the p e o p l e 



Mr. Robert S. Bruner * 2 * . J u l y 20, 1964 

s h a l l be c r e d i t e d to the fund to r e t i r e any 
such indebtedness a f t e r which the fund I t s e l f 
shal1 be c r e d i t e d . " 

Very t r u l y yours, 

0S:vw 
OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 



STATE OFFICERS AND DEPARTMENTS: A r t i c l e s and s u p p l i e s -- §19.25, 
1962 Code. The o b l i g a t i o n of the Executive Council to f u r n i s h 
a r t i c l e s and supplies to the several o f f i c e s and departments 
as required by §19.25, Code of 1962, i s l i m i t e d to such a r t i c l e s 
and s u p p l i e s as are used and usable in the normal conduct of such 
o f f i c e s and departments. 

August J4, ]$6k 

W. C. Wellman, Secretary 
Executive Council of Iowa 
L O C A L 
Dear Mr. Wei Imam 

This w i l l acknowledge r e c e i p t of yours of the 11th 
i n s t . , In which you submitted the f o l l o w i n g : 

"The Executive C o u n c i l , has on numerous 
occasions In the past, approved purchases of 
items of p r o t e c t i v e c l o t h i n g f o r use by depart* 
ment personnel in the pursuance of t h e i r j o b s . 
S p e c i f i c a l l y , I r e f e r to the purchase of pro­
t e c t i v e s a f e t y glasses f o r the Department of 
Labor personnel, p r o t e c t i v e c o v e r a l l s f o r 
Laboratory personnel and overshoes f o r Inspectors 
employed by the Department of A g r i c u l t u r e . 
"In the Executive Council meeting of t h i s date, 
there was a Purchase Order presented by the 
D i v i s i o n of Animal Industry, covering the pur­
chase of twenty-seven (27.) p a i r s of one-piece 
c o v e r a l l s . s 

"The question now in t h e i r minds i s In regard to 
the S t a t e 1 s r e s p o n s i b i l i t y of f u r n i s h i n g t h i s 
type of p r o t e c t i v e covering. Is the State 
o b l i g a t e d to supply, at State expense, items such 
as have been des c r i b e d ? " 

In r e p l y thereto, I c a l l your a t t e n t i o n to §19,25, Code 
of Iowa, 1962, which provides as follows.' 

" O f f i c e r s e n t i t l e d to s u p p l i e s . The c o u n c i l 
s h a l l , unless otherwise provided, f u r n i s h the 
f o l l o w i n g o f f i c e r s and departments with a l l 
a r t i c l e s and s u p p l i e s required f o r the p u b l i c 
use and necessary to enable them to perform 
the d u t i e s imposed upon them by law: . . ." 



W. C. Wellman, Secretary * 2 - August 14, 1964 

A r t i c l e s and s u p p l i e s In the context of the foregoing 
s t a t u t e Is d i f f i c u l t of s p e c i f i c d e f i n i t i o n . However, there 
Is I m p l i c a t i o n of t h e i r meaning In that the o b l i g a t i o n of the 
Council as set f o r t h In that s e c t i o n Is to f u r n i s h the 
a r t i c l e s and s u p p l i e s to 37 agencies and departments of the 
s t a t e government and to such other o f f i c e r s and departments 
as may be e n t i t l e d t h e r e t o by other p r o v i s i o n s o f law. 

That the several o f f i c e r s and departments named as 
e n t i t l e d to such a r t i c l e s and s u p p l i e s j u s t i f i e s the p l a i n 
I m p l i c a t i o n that such a r t i c l e s and s u p p l i e s are such as are 
used and usable by such o f f i c e r s and departments i n the 
normal conduct of these o f f i c e s and departments. This view 
i s f o r t i f i e d by an o p i n i o n of t h i s department appearing In 
the Report f o r 1936 at page 220, where the character of the 
a r t i c l e s and s u p p l i e s Is designated by the f o l l o w i n g : 

•'Section 302 of the 1931 Code of Iowa provides in 
part as f o l l o w s : 
"'The c o u n c i l s h a l l , unless otherwise provided, 
f u r n i s h the f o l l o w i n g o f f i c e r s and departments 
w i t h a l l a r t i c l e s and s u p p l i e s required f o r the 
p u b l i c use and necessary to enable them to perform 
the d u t i e s Imposed upon them by law: ... " 
"At a recent conference w i t h the head of the 
a d m i n i s t r a t i v e department of the Conservation 
Commission, we are advised that t t i s the thought 
of the commission that f u r n i t u r e , f i x t u r e s , o f f i c e 
equipment, rent and necessary s u p p l i e s should be 
f u r n i s h e d by the Executive Council and a l s o telephone 
s e r v i c e , but the expressed thought was that the 
commission would pay long d i s t a n c e c a l l s out of I t s 
own funds. 
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"It* accordance wi t h the two se c t i o n s of the lows 
State Conservation Commission law -quoted above-, 
It Is the opinion of t h i s department that s a i d 
commission Is e n t i t l e d , by the express intent 
of the l e g i s l a t u r e , to r e c e i v e those things 
enumerated." 

f u r t h e r l e g i s l a t i v e support f o r t h i s view of the s t a t u t e , 
Section 13.25, »s found i.n the amendment enacted by the 60th 
Genera* Assembly, Chapter 6?, S e c t i o n 2,-providing as 
f o1 \ ov/s: 

"Amend s e c t i o n nineteen point twenty-e-ight 
0 3.28), Code 1962, by adding at the end thereof 
the f o l l o w i n g ; 

At the end of each month commencing w i t h 
J u l y , 1965, the c o u n c i l s h a l l render a statement 
to each o f f i c i a l , board, department, commission 
or agency of the s t a t e f o r the actual cost of such 
s u p p l i e s drawn during such month. Such expense 
shaH be paid by the o f f i c i a l , board, department, 
commission or agency in the same manner as other 
expenses are paid from t h e i r a p p r o p r i a t i o n . 

'1' 2•. Each o f f S c i a-1 board, department. commisslon 
or agency of the s t a t e s h a l l f i l e as part of I t s 
budget i t s estimate of expenditures f o r such 
a r t i c l e s and s u p p l i e s commencing f a r the b:iennIum 
beg Inn I ng Ju 1 y 1, 1965, and each ensuing biennium.• u 

thus p l a i n l y implying that the a r t i c l e s and s u p p l i e s In normal 
use and r&qu-lrsment are such as may be budgeted. Such s t a t u t o r y 
s i t u a t i o n would evidence the p l a i n Intent that a r t i c l e s and 
su p p l i e s naroad by 119.2-5 are those In normal use in se r v i n g 
the p u b l i c and necessary to the performance of duty 'Imposed 
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upon them by law. This duty on the Council would net, there­
f o r e , include the supplying of such spec!a.I a r t i c l e s and 
suppl ies as are named in your "le t t e r . 

Very t r u l y yours, 

OSCAR STRAUSS 
f i r s t A s s i s t a n t Attorney general 

O S J V W 



ELECTIONS; A s s e s s o r s ' employees as pol i t i c a 1 c a n d i d a t e s --
rP> $§441.53, 441.54, 441 .55." 740. 16. 740.17, 1962 Code. > E m p l o y e e ^ 

of c i t y o r county a s s e s o r s rnay not conduct any campaign, i n c l u d i n g 
t h e i r own, f o r e l e c t i v e o f f i c e . 

V\v. Frank M. Krohn 
J a s p e r County A t t o r n e y 
Newton, Iowa 

Deer Mr. Krohn: 

T h i s i s i n r e p l y t o your r e c e n t r e q u e s t f o r an o p i n i o n , 
i n wh i ch you s ta tes 

" T h i s i s t o r e q u e s t an i n t e r p r e t a t i o n o f two sec-
: t i o n s o f the Code of Iowa t h a t may be i n c o n f l i c t . 

" S e c t i o n 740.17 o f the Code p e r m i t s an o f f i c e r 
o r employee t o campaign a t any time o r a t any 
p l a c e f o r h i m s e l f . 

" S e c t i o n 441,J?3 o f the Code p r o h i b i t s an a s s e s ­
s o r o r employee of the a s s e s s o r to take a n - a c t i v e 
pa r t i n any p o I I t i ca1 ca mpai g n, exce pt t o c a s t h i s ' 
v o t e o r t o e x p r e s s h i s p e r s o n a l o p i n i o n ^ 

" Q u e s t i o n 1. Is an employee ( c l e r k ) i n the o f f i c e 
o f the County A s s e s s o r o r the C i t y A s s e s s o r pro­
h i b i t e d from c o n d u c t i n g h i s campaign f o r a county 
o f f i c e ? 

" Q u e s t i o n 2. Does the Iowa law p r o h i b i t an em­
p l o y e e o f the a s s e s s o r from campaigning -~ even 
d u r i n g h i s o f f - d u t y h o u r s ? " 

S e c t i o n 740.16 p r o v i d e s : 

" S t a t e employees not t o p a r t i c i p a t e . I t s h a l l be 
u n l a w f u l f o r any ^ta_te o f f i c e r , any s ta te a p p o i n t ­
i v e o f f i c e r , o r s t a t e "employee to l e a v e the p l a c e 
o f h i s o r her employment o r the d u t i e s o f h i s o r 
her o f f i c e f o r the purpose o f s o l i c i t i n g v o t e s o r 
engaging i n campaign work d u r i n g the hours o f em­
ployment o f any such o f f i c e r o r employee." 

S e c t i o n 7 4 0 e ?7 p r o v i d e s : 

" E x c e p t i o n . The p r o v i s i o n s o f s e c t i o n s 740.12 t o 
740.16, i n c l u s i v e , • s h a l 1 not be c o n s t r u e d as p r o ­
h i b i t i n g any such o f f i c e r o r employee who, i s a 
c a n d i d a t e f o r p o l i t i c a l o f f i c e t o engage i n cam­
p a i g n a t any time o r a t any p l a c e f o r h i m s e l f . e l 

October 22, 1964 
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S e c t i o n 7^0,16, and t h e r e f o r e the e x c e p t i o n of §740.17, 
i s a p p l i c a b l e o n l y t o s t a t e o f f i c e r s o r employees. The 
county o r c i t y a s s e s s o r s and t h e i r employees do not f a l l 
w i t h i n t h a t c l a s s i f i c a t i o n . 

However, S e c t i o n 441.53 p r o v i d e s : 

" P o l i t i c a l a c t i v i t y p r o h i b i t e d . N e i t h e r the 
a s s e s s o r n or any employee o f the a s s e s s o r ' s 
o f f i c e s h a l l d i r e c t l y o r i n d i r e c t l y c o n t r i b u t e 
any money o r a n y t h i n g of v a l u e to any c a n d i d a t e , 
h i s agent o r p e r s o n a l r e p r e s e n t a t i v e , f o r nomi­
n a t i o n o r e l e c t i o n to any o f f i c e , or to any . 
campaign o r p o l i t i c a l committee, o r to take an 
a c t i v e p a r t i n any p o l i t i c a l campaign, except-
to c a s t h i s v o t e , o r to e x p r e s s h i s p e r s o n a l 
o p i n i o n , nor s h a l l any such c a n d i d a t e , p e r s o n , 
r e p r e s e n t a t i v e , a g e n t , or committee, s o l i c i t 
such c o n t r i b u t i o n or a c t i v e p o l i t i c a l s u p p o r t 

''. f rom any such o f f i c e r or employee. Any p e r s o n 
c o n v i c t e d o f v i o l a t i n g any p r o v i s i o n of t h i s 
c h a p t e r s h a l l i m m e d i a t e l y be d i s m i s s e d from 
o f f i c e o r may be p u n i s h e d as f o r s n i n d i c t a b l e 
mi s demeanor." 

In a d d i t i o n , §441.55 p r o v i d e s : 

" C o n f l i c t i n g laws. I f any of the p r o v i s i o n s of 
t h i s c h a p t e r s h a l l be i n c o n f l i c t w i t h any of 
the laws o f t h i s s t a t e , then the p r o v i s i o n s of 
t h i s c h a p t e r s h a l l p r e v a i l . " 

S i n c e , under §441.54, the term " a s s e s s o r " as used i n 
§441,53 r e f e r s t o c i t y and c o u n t y a s s e s s o r s , any i n t e r p r e t a ­
t i o n o f §441.53 must appTy e q u a l l y to b o t h . 

I t Is c l e a r that §441.53 i s a s p e c i a l s t a t u t e , w h i c h must 
be j e a l o u s l y guarded. There i s no e x c e p t i o n t o §441.53, as 
Is p r o v i d e d i n §740. 17.-

i t i s t h e r e f o r e o u r o p i n i o n t h a t an employee In the of­
f i c e of county a s s e s s o r , o r the c i t y a s s e s s o r , i s p r o h i b i t e d 
from c o n d u c t i n g any campaign, i n c l u d i n g h i s own, f o r any e l e c ­
t i v e p o l i t i c a l o f f i c e ; and t h a t t h i s p r o h i b i t i o n a p p l i e s even 
though he were t o campaign o n l y d u r i n g h i s o f f - d u t y h o u r s , 

Yours v e r y t r u l y , 

GEORGE J . KNOKE 
',„ , A s s i s t a n t A t t o r n e y General GJKsmch 



STATE OFFICERS AND DEPARTMENTS: V e t e r i n a r y I n s p e c t o r s §§163.3, 
211.3, 1962 Code. V e t e r i n a r y i n s p e c t o r s as p r o v i d e d by §211.3 a r e 
not s t a t e o f f i c e r s o r employees, nor v e t e r i n a r y a s s i s t a n t s under 
§163.3. 

October 28, 1964 

Mr. L. 8. Liddy 
Secretary of A g r i c u l t u r e 
L O C A L 
Dear Mr. Llddy: 

This w i l l acknowledge r e c e i p t of your request f o r an o p i n i o n 
In which you s t a t e : 

"Section 163.3 s t a t e s : 'The Department may appoint 
one or more l i c e n s e d v e t e r i n a r i a n s In each county as 
a s s i s t a n t v e t e r i n a r i a n s . I t may a l s o appoint such 
s p e c i a l a s s i s t a n t s as may be necessary In cases of 
emergency.' Section 211.13 of the 1962 Code of Iowa 
s t a t e s : 'The State Department of A g r i c u l t u r e s h a l l 
c o l l e c t a v e t e r i n a r y Inspection fee agreed upon by 
the marketing u n i t operator and a q u a l i f i e d v e t e r i n a r y 
Inspector, recommended by the marketing u n i t operator 
and approved by the Secretary of A g r i c u l t u r e , plus a 
cost of a d m i n i s t r a t i o n not to exceed two d o l l a r s per 
month per marketing u n i t , on a l l animals marketed through 
s a l e yards, s a l e barns, a u c t i o n markets or other market­
ing agencies required to hold permits Issued by the 
Department. Such fees, when c o l l e c t e d , s h a l l be placed 
by the s e c r e t a r y In en "Inspection fee r e v o l v i n g fund" 
under h i s j u r i s d i c t i o n . The Department s h a l l pay fees 
to each such approved v e t e r i n a r y Inspector f o r Inspection 
s e r v i c e s In accordance w i t h agreements between such 
v e t e r i n a r i a n s and the marketing u n i t s where Inspectors 
are accomplished, reduced by the a l l o w a b l e amounts f o r 
a d m i n i s t r a t i o n . Such fees s h a l l he adjusted from time 
to time so that the amount c o l l e c t e d w i l l not exceed 
the c o s t s of s a i d v e t e r i n a r y Inspections and the 
a d m i n i s t r a t i o n thereof. 

"The p r o v i s i o n s of t h i s s e c t i o n s h a l l a l s o apply to a l l 
s a l e yards, s a l e barns, and marketing agencies r e c e i v i n g 
l i v e s t o c k moved i n t o the s t a t e of Iowa f o r s a l e through 
s a i d s a l e yards, s a l e barns, and marketing agencies, 
except meat processing establishments or terminal markets 
where f u l l time f e d e r a l inspections are required and such 
requirement i s complied w i t h . Sale yards, s a l e barns 
and marketing agencies not handling l i v e s t o c k shipped 
i n t o the s t a t e of Iowa f o r r e s a l e s h a l l be exempt from 
the p r o v i s i o n s of t h i s s e c t i o n as w e l l as l i v e s t o c k 
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meeting federal and s t a t e requirements f o r I n t e r s t a t e 
shipment as to h e a l t h at the time of entry Into Iowa. 
"Recently question has a r i s e n by owners, operators 
and managers of a u c t i o n markets as to whether or not 
a v e t e r i n a r i a n approved under s e c t i o n 211.3 would be 
construed as being a s t a t e employee. We are e n c l o s i n g 
a copy of an o p i n i o n w r i t t e n by Ed Jones of the f i r m 
Gibson, Stewart and G a r r e t t governing t h i s subject 
which we f e e l might be of I n t e r e s t to you. 
"Our s p e c i f i c question I s , are the v e t e r i n a r i a n s 
described In Section 211.3 of the 1962 Code of Iowa 
s t a t e employees? A l s o , we would l i k e to know If they 
could be c l a s s i f i e d as a s s i s t a n t v e t e r i n a r i a n s under 
Sec t i o n 163.3." 

Your o p i n i o n request concerns the meaning of Sections 163.3 
and 211.3, Code of Iowa, 1962, which provide: 

"163.3. Ve t e r i n a r y a s s i s t a n t s . The department may 
appoint one or more l i c e n s e d v e t e r i n a r i a n s i n each 
county as a s s i s t a n t v e t e r i n a r i a n s . It may a l s o 
appoint such s p e c i a l a s s i s t a n t s as may be necessary 
In cases of emergency." 
"211.3. V e t e r i n a r y Inspection fee. The s t a t e depart­
ment of a g r i c u l t u r e s h a l l c o l l e c t a v e t e r i n a r y Inspection 
fee agreed upon by the marketing u n i t operator and a 
q u a l i f i e d v e t e r i n a r y Inspector, recommended by the 
marketing u n i t operator and approved by the s e c r e t a r y 
of a g r i c u l t u r e , plus a cost of a d m i n i s t r a t i o n not to 
exceed two d o l l a r s per month per marketing u n i t , on a l l 
animals marketed through s a l e yards, s a l e barns, a u c t i o n 
markets, or other marketing agencies required to hold 
permits Issued by the department. Such fees, when c o l * 
l e c t e d , s h a l l be placed by the s e c r e t a r y In an 'Inspection 
fee r e v o l v i n g fund' under h i s j u r i s d i c t i o n . The depart­
ment s h a l l pay fees to each such approved v e t e r i n a r y 
Inspector f o r Inspection s e r v i c e s In accordance with 
agreements between such v e t e r i n a r i a n s and the marketing 
u n i t s where Inspections are accomplished, reduced by 
the a l l o w a b l e amounts f o r a d m i n i s t r a t i o n . Such fees 
s h a l l be adjusted from time t o time so that the amount 
c o l l e c t e d w i l l not exceed the costs of s a i d v e t e r i n a r y 
inspections and the a d m i n i s t r a t i o n thereof. The pro­
v i s i o n s of t h i s Act s h a l l a l s o apply to a l l s a l e yards, 
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s a l e barns, and marketing agencies, except meat 
processing establishments or terminal markets where 
f u l l time f e d e r a l i n s p e c t i o n s are required and such 
requirement Is complied w i t h . Sale yards, s a l e 
barns and marketing agencies not handling l i v e s t o c k 
shipped Into the s t a t e of Iowa f o r r e s a l e s h a l l be 
exempt from the p r o v i s i o n s of t h i s Act, as w e l l as 
l i v e s t o c k meeting f e d e r a l and s t a t e requirements f o r 
I n t e r s t a t e shipment as to h e a l t h a t the time of entry 
Into Iowa." 

(1) A v e t e r i n a r y inspector Is not a s t a t e employee. Se c t i o n 
211.3 provides f o r an Inspection fee r e v o l v i n g fund out of which 
the Inspectors are p a i d . The fee i s set by agreement between the 
marketing u n i t operator and the v e t e r i n a r y Inspector. The S t a t e 
of Iowa (s not a p a r t y t o the agreement between the marketing u n i t 
operator and v e t e r i n a r y Inspector. The s t a t e ' s o n l y concern In 
t h i s area Is to "approve" the v e t e r i n a r y Inspector and to see 
that the fees charged by agreement do not exceed the c o s t s of the 
required Inspections plus a d m i n i s t r a t i o n . In a d d i t i o n , the Depart­
ment of A g r i c u l t u r e a c t s as the custodian of the fees u n t i l they 
are returned to the Inspector. 

As a general r u l e , a person must be paid by the s t a t e in 
order to be a s t a t e employee. In 61 C.J.S. 973, the r u l e Is s t a t e d : 

"State Employees, A s t a t e employee Is one engaged 
In a merely t r a n s i e n t or I n c i d e n t a l employment, and 
Is not a s t a t e o f f i c e r . A s t a t e employee Is one 
engaged In a merely t r a n s i e n t or Incidental employ­
ment, i s not a s t a t e o f f i c e r , and has been d i s t i n g u i s h e d 
from a s t a t e o f f i c e r . Payment of p a r t i c u l a r persons by 
the s t a t e Is a very strong circumstance showing that they 
are s t a t e employees, and It has been h e l d that one becomes 
a c i v i l servant or employee o n l y when he f u r n i s h e s h i s 
s e r v i c e s or labor f o r compensation d i r e c t l y p a i d to him 
by the s t a t e . " 
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The nature of the agreement between the marketing u n i t 
operator and v e t e r i n a r y Inspector Is not one of employer-employee. 
Rather, the v e t e r i n a r y Inspector Is an Independent c o n t r a c t o r . 
V e t e r i n a r i a n s are g e n e r a l l y held to be Independent c o n t r a c t o r s 
and not employees by nature of t h e i r " p r o f e s s i o n a l " s t a t u s . Such 
Is the r u l e under the Federal S o c i a l S e c u r i t y System, 20 Code of 
Federal Regulations, §403.804(c); 

§403.804. Who are employees, (a) Every i n d i v i d u a l 
Is an employee If the r e l a t i o n s h i p between him and 
the person f o r whom he performs s e r v i c e s Is the 
l e g a l r e l a t i o n s h i p of employer and employee. 
"(c) G e n e r a l l y , p h y s i c i a n s , lawyers, d e n t i s t s , v e t e r ­
i n a r i a n s , c o n t r a c t o r s , subcontractors, p u b l i c steno­
graphers, auctioneers, and others who f o l l o w an Inde­
pendent trade, business, or p r o f e s s i o n , in which they 
o f f e r t h e i r s e r v i c e s t o the p u b l i c , are Independent 
c o n t r a c t o r s and not employees." 

This r u l e Is not a l t e r e d by the f a c t the s t a t e Is custodian 
of c e r t a i n fees, c o l l e c t e d i n the v e t e r i n a r y Inspector's behalf 
and the "approval" which the Department of A g r i c u l t u r e must give 
q u a l i f i e d v e t e r i n a r y Inspectors. 

(2) Pursuant t o a f u r t h e r c l a r i f i c a t i o n of your request, It 
f o l l o w s that a v e t e r i n a r y Inspector Is not a s t a t e o f f i c e r . 

V e t e r i n a r y Inspectors do not have the f i x e d tenure, Independence 
and sovereign power and are not re q u i r e d to take an oath and f i l e 
bond *- the elements that d i s t i n g u i s h a s t a t e o f f i c e r . 

In h o l d i n g that a member of the General Assembly was not 
d i s q u a l i f i e d from being a food inspector under §21, A r t i c l e I I I of 
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the Iowa C o n s t i t u t i o n , which p r o h i b i t s members of the l e g i s l a t u r e 
from h o l d i n g other c i v i l o f f i c e s f o r p r o f i t , 1919-1920, O.A.G. 
stated} 

"A c i v i l o f f i c e i s the grant and possession of the 
sovereign power and contemplates the e x e r c i s e of 
sovereign a c t s . It a l s o contemplates a f i x e d tenure, 
d e f i n i t e d u t i e s , the t a k i n g of an oath and the f i l i n g 
of a bond. Such was the ho l d i n g In the case of State v, 
Spauldlng. 102 Iowa 639. 
•'In 2 Words and Phrases, page 1199, i t Is s a i d : 

"An ' o f f i c e r ' Is d i s t i n g u i s h e d from an 'employe* 
by the greater Importance, d i g n i t y and Independence 
of h i s p o s i t i o n , In being r e q u i r e d to take an o f f i c i a l 
oath, and perhaps to give an o f f i c i a l bond, i n the 
l i a b i l i t y of misfeasance In o f f i c e , and u s u a l l y , 
though not n e c e s s a r i l y , In the tenure of h i s o f f i c e . 
C i t y of Baltimore v. Lyman. 48 A t l . 145, 146; 92 Md. 591." 

"Now, s e c t i o n 4993-a3lb, supplement to the code, 1913, 
prov i d e s , among other t h i n g s , that the d a i r y and food 
commissioner may, w i t h the consent of the executive c o u n c i l , 
appoint such a s s i s t a n t s as he may deem necessary, 

'and they s h a l l perform such d u t i e s as may be 
assigned to them by the s t a t e food and d a i r y com­
missi o n e r . ' 

"There i s nothing In that employment that even savors of 
a c i v i l o f f i c e , f o r a s s i s t a n t s are not appointed f o r any 
d e f i n i t e term, nor do they e x e r c i s e any sovereign powers, 
but on the co n t r a r y , they are required to perform such 
du t i e s as are assigned to them by the s t a t e d a i r y and 
food commissioner." 

Requirements f o r a p u b l i c o f f i c e r were stated In F r a n c i s y. 
Iowa Employment S e c u r i t y Commission. (1959) 250 Iowa 1300, 1303, 
98 N.W. 2d 733: 

" I . The general r u l e Is that there Is a c l e a r d i s t i n c ­
t i o n between a 'pub l i c o f f i c e r ' and an 'employee.' In 
McKlnley y Clarke County. 228 Iowa 1185, 1189, 1190, 
293 N.W. 449, 451, we held that a county engineer Is a 
p u b l i c o f f i c e r r ather than an employee, c i t i n g and d i s ­
c u ssing the p r i n c i p l e s l a i d down In State v. Spauldlng. 
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102 Iowa 639, 72 N.W. 288. We s a i d : ' * * * a 
p o s i t i o n created by d i r e c t act of the l e g i s l a t u r e , 
or by a board of commissions duly authorized so to 
do, In a proper case, by the l e g i s l a t u r e , Is a p u b l i c 
o f f i c e ; that to c o n s t i t u t e one a p u b l i c o f f i c e r h i s 
d u t i e s must e i t h e r be p r e s c r i b e d by the C o n s t i t u t i o n 
or the s t a t u t e s , or n e c e s s a r i l y Inhere In and p e r t a i n 
t o the a d m i n i s t r a t i o n of the o f f i c e I t s e l f ; that the 
d u t i e s of the p o s i t i o n must embrace the e x e r c i s e of 
p u b l i c powers or t r u s t s j that Is there must be a 
d e l e g a t i o n t o the I n d i v i d u a l of some of the sovereign 
f u n c t i o n s of Government, to b© e x e r c i s e d by him f o r 
the b e n e f i t of the p u b l i c ; and that among other r e q u i r e ­
ments the f o l l o w i n g are u s u a l l y , though not n e c e s s a r i l y , 
attached to a p u b l i c o f f i c e : a, an oath of o f f i c e ; 
b. s a l a r y or fees; c. a f i x e d term of d u r a t i o n or 
cont1 nuance." 

Al s o a p p l i c a b l e i s Hu1 ton v. State (1944) 235 Iowa 52, 16 N,W. 
2d 25, where I t was s a i d : 

" I t has been s a i d that It Is d i f f i c u l t to d e f i n e w i t h 
accuracy the term ' p u b l i c o f f i c e r ' as d i s t i n g u i s h e d 
from 'employee'. One d e f i n i t i o n approved by v a r i o u s 
courts i s that to make a p u b l i c employment a p u b l i c 
o f f i c e f i v e elements are Indispensable: 

(1) I t must be created by the c o n s t i t u t i o n or l e g i s ­
l a t u r e or through a u t h o r i t y conferred by the l e g i s l a t u r e . 
(2) It must possess a d e l e g a t i o n of a p o r t i o n o f the 
sovereign power of government. (3) The d u t i e s and 
powers must be defined, d i r e c t l y or Impliedly, by the 
l e g i s l a t u r e or through l e g i s l a t i v e a u t h o r i t y . (4) The 
d u t i e s must be performed Independently and without 
c o n t r o l o f a superior power other than the law, unless 
they be those of an I n f e r i o r or subordinate o f f i c e , 
created or authorized by the l e g i s l a t u r e , and by I t 
placed under the general c o n t r o l of a s u p e r i o r o f f i c e r 
or body. (5) The o f f i c e must have some permanency and 
c o n t i n u i t y , and not be only temporary and o c c a s i o n a l . 
State ex r e l . Barney v Hawkins. 79 Mont. 506, 257 P. 411, 
53 A.L.R. 583. See, a1 so, annotatIons 53 A.L.R. 595, 
93 A.L.R. 333, and 140 A.L.R. 1076. 

(3) A v e t e r i n a r y Inspector as defined by §211.3 Is not a 
v e t e r i n a r y a s s i s t a n t as defined by §163.3. 
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An e n t i r e l y d i f f e r e n t procedure i s set out in the Code f o r 
these two separate groups of personnel. The Department of A g r i ­
c u l t u r e "approves" inspectors under §211.3; i t "appoints" a s s i s t a n t s 
under §163.3. 

Al s o , the inspector under §211.3 receives h i s fees from the 
" i n s p e c t i o n fee r e v o l v i n g fund". An a s s i s t a n t v e t e r i n a r i a n under 
§163.3 " s h a l l be paid out of the a p p r o p r i a t i o n f o r the e r a d i c a t i o n 
of i n f e c t i o u s disease among animals." 

An inspector under §211.3 i s not paid by v i r t u e of an appro­
p r i a t i o n , but by co n t r a c t w i t h a p r i v a t e marketing u n i t operator. 
The a s s i s t a n t ' s pay i s provided f o r by funds appropriated by 
the General Assembly by Chapter 1, Acts of the 60th General Assembly. 

This separation of monies c l e a r l y i l l u s t r a t e s the d i f f e r e n c e 
in purpose, s t a t u s , and d u t i e s of such personnel, i t represents 
the l e g i s l a t i v e i n t e n t . 

In summary, i t i s my op i n i o n that a v e t e r i n a r y inspector 
as provided f o r i n §211.3 i s not an a s s i s t a n t v e t e r i n a r i a n as 
defined by §163.3» nor a s t a t e o f f i c e r or employee. 

Very t r u l y yours, 

0S;vw OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 



lethod f o r fi n a n c i n g purchase of s i t e and b u l l d l n o f o r 

SCHOOLS? 
285.11. 
Only mei ._. . r - • — ••--v. . s i t e emu o u i i d i n n 
school bus garage Is general o b l i g a t i o n bond: cannot ha 
by use of tax monev e 

f o r 
done 

Mr. Jack W. Frye 
Floyd County Attorney 
Charles C i t y , Iowa 
Dear Jack: 

Reference Is herein made to yours of the 17th 
I n s t . , In which you s t a t e : 

"A Community School D i s t r i c t has an oppor­
t u n i t y to purchase a b u i l d i n g and appurtenant 
land, the b u i l d i n g to be used p r i m a r i l y f o r 
storage of school busses. The proposed cost 
of t h i s real property Is $25,000. The 
D i s t r i c t has on hand approximately $12,500 
in i t s schoolhouse fund obtained through 
proper levy under the s i t e fund p r o v i s i o n s 
of Chapter 297-5 of the Code of Iowa. The 
one m i l l maximum which may be l e v i e d under 
that Section y i e l d s about $30,000 per annum. 

"We would appreciate an o p i n i o n from your 
o f f i c e as t o the proper method of f i n a n c i n g 
and purchasing t h i s f a c i l i t y . " 

Where authorized by the e l e c t o r s , a school corpora­
t i o n may purchase a b u i l d i n g and procure a s i t e f o r a 
school bus garage t o be paid f o r by the a v a i l s of a bond 
issue . Chapter 178, Laws of the 60th General Assembly 
so provides. However, no such express p r o v i s i o n f o r a 
b u i l d i n g and a s i t e f o r a bus garage to be paid f o r by 
t a x a t i o n e x i s t s , i t Is true by o p i n i o n of t h i s department, 
a u t h o r i t y f o r the purchase of a s i t e of such garage may be 
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i m p l i e d . See o p i n i o n of t h i s department appearing in the 
Report f o r 1962 at page 341. On the other hand, such 
opi n i o n holds that the d i s t r i c t i s without a u t h o r i t y t o 
expend funds a r i s i n g from the levy of tax provided by 
Section 278*1(7) for b u i l d i n g a bus garage. 

S p e c i f i c s e c t i o n s of the Code provide f o r tax money and 
a u t h o r i t y to use such money f o r s i t e s and b u i l d i n g s * Sec­
t i o n 297.5 (being of l i m i t e d a p p l i c a t i o n ) and Section 291.13 

both r e l a t e to the use of tax money f o r the purchase of 
s i t e s , but do not e x p r e s s l y provide f o r the purchase of the 
s i t e or f o r a storage b u i l d i n g f o r school busses, nor do 
they provide f o r i t s use f o r that purpose* 

Such language i s not present in Section 275.32* Code of 
1962. A u t h o r i t y i s conferred upon the board of school 
corporations to secure s i t e s and purchase school b u i l d i n g s * 
Section 285.10 and S e c t i o n 285.11, Code of 1962, a u t h o r i z e 
the l o c a l school board 11 t o purchase or lease busses and 
other t r a n s p o r t a t i o n f a c i l i t i e s , and maintain same, and to 
enter i n t o c o n t r a c t s f o r t r a n s p o r t a t i o n subject to any 
p r o v i s i o n s of law a f f e c t i n g same'1. These s e c t i o n s do not 
e x p r e s s l y provide f o r the b u i l d i n g o r purchase of a bus 
garage, and, a t most* may be the subject ef such an Implica­
t i o n . 

In view of the foregoing* I am of the o p i n i o n the o n l y 
method of f i n a n c i n g the purchase of a s i t e and a b u i l d i n g 
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f o r use as a bus garage Is by use of money d e r i v e d from 
a general o b l i g a t i o n bond. L e g i s l a t i o n t o fin a n c e the 
purchase of such s i t e and b u i l d i n g by the use of tax 
money i s r e q u i r e d . 

Very t r u l y yours, 

OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 

CStvw 



COUNTIES AND COUNTY OPFICERSJ Board of Supervisors, Composition —§39.1<? 
-45? Code. Discussion of residence of board members i n separate townships. 

December IS, 1964 

Mr. James D. Jenkins 
Monroe County Attorney 
A l b l a , Iowa 
Dear Mr. Jenkins: 

Reference i s he r e i n made to yours of the 11th i n which 
you submitted the f o l l o w i n g : 

"I have been asked t o seek an op i n i o n o f your 
o f f i c e , w i t h respect t o the f o l l o w i n g s i t u a t i o n . 
"On the 9th day of November, 1964, a member of 
the Board of Supervisors took o f f i c e . He was a 
res i d e n t o f Wayne Township, e t the time of h i s 
e l e c t i o n , and took over f o r a resi d e n t of Monroe 
Township, who was f u l f i l l i n g an unexpired term. 
On the 5th day o f December, 1964, the incumbent 
o f f i c e r moved t o the C i t y o f Alb l a * located i n 
Troy Township. Another member of the Board 
of Supervisors was e l e c t e d from Troy Township 

/ and w i l l take o f f i c e on the 2nd day of January, 
v ^-1364. He w i l l r e p l a c e a member who was and i s 
X • res i d e n t o f S u i l d o r d Township. Our t h i r d 

member of the Board o f Supervisors w i l l take 
o f f i c e on the 2nd day of January, 1966. He ran 
as a resi d e n t o f Troy Township and w i l l succeed 
a r e s i d e n t of Pleasant Township. Therefore, 
on the 2nd day of January, 1965* we w i l t have 
two members of the three-member Board of Super­
v i s o r s s e r v i n g , who r e s i d e i n Troy Township, and 
on the 2nd day of January, 1966, a l t three 
members of the Board of Supervisors w i l l be from 
Troy Township. 

"My q u e s t i o n , t h e r e f o r e , Is as fo l l o w s * Can 
three s u p e r v i s o r s l e g a l l y serve as members of 
the board, when they ere a l l l i v i n g In one 
township et the same time?" 

In r e p l y t h e r e t o , I would advise you: 



Mr. James D. Jenkins - 2 - December IS, 1964 

1. That the member of the board e l e c t e d from Wayne 
Township remained a res i d e n t of Wayne Township f o r Board of 
Supervisors purposes throughout the term of h i s s e r v i c e , not­
withstanding the f a c t that he has moved h i s residence t o 
Troy Township on the 5th day of December, 1964, and, t h e r e f o r e , 
on January 2, 1965, the Board w i l l have only one member from 
Troy Township, one from Wayne Township, and one from Pleasant 
Township. 

2. i n s o f a r as your second s i t u a t i o n i s concerned, i am 
of the o p i n i o n that on January 2, 1966s 

(a) the candidate r e s i d e n t of Wayne Township w i l l 
s t i l l be a member as a Wayne Township residents 

(b) another member e l e c t e d In 1964 from Troy Town­
ship w i l l l i k e w i s e remain a member of the Board from 
Troy Township, and there w i l l be a hold-over member of 
the Board; 

(c) the t h i r d member of the Board who was e l e c t e d 
In the 1964 e l e c t i o n as a r e s i d e n t of Troy Township to 
take o f f i c e In January, 1966, w i l l not be able to q u a l i f y 
f o r t h a t o f f i c e because at the time o f such q u a l i f i c a t i o n 
there w i l l already be a member of the Board from Troy 
Township. The bar of the s t a t u t e Is a p p l i c a b l e t o t h i s 

s I t u e t I on. 



Mr. James 0. Jenkins - 3 * December 18, 1964 

These conclusions are based upon $39.19* Code of 1962* 
p r o v i d i n g as f o l l o w s : 

"Mo person s h a l l be e l e c t e d a member of the board 
of s u p e r v i s o r s who i s a resi d e n t of the same town­
ship w i t h any of the members holding over, except 
th a t : 

! ' l . A member-elect may be a res i d e n t of the 
same township as a member he i s e l e c t e d 
to succeed. 

"2. In counties having f i v e o r seven super­
v i s o r s two members may be re s i d e n t s of a 
township which embraces a c i t y of t h i r t y - f i v e 
thousand population.'* 

and the cases of Aria v. tape* 236 Iowa 775. 20 N.W. 2d 12, 
Stat e ex r e I . Stewart y. Boyles. 199 Iowa 398. 202 N.W. 92* 
Opinion o f the Attorney General, 1940* page 599. 

Yours very t r u l y , 

OS: vw 
OSCAR STRAUSS 
Assistant Attorney General 



COUNTIES AND COUNTY OFFICERS: S h e r i f f ' s mMeaae - §§127.19. 
337-11(10), 1962 Code. Mileage accumulated by the S h e r i f f 
is allowed under §337.11(10), regardless of the ownership of 
the automobile used in such accumulation. He cannot accumulate 
mileage in the use of a p u b l i c l y owned conveyance. 

ft&cemb&r 2, 1964 

Mr. V&w S t u a r t Charlton 
Delaware County Attorney 
Manches te r , 1owa 
Dear Mr. Charlton: 

Reference i s he r e i n made t o yours of the 17th I n s t . , 
(n which you submitted the f o l l o w i n g : 

"Enclosed f i n d copy o f c l a i m f i l e d by former 
S h e r i f f of Delaware County* Iowa, which upon 
presentment t o the Board of Supervisors has 
been questioned on the grounds o f the 
a l l o w a b i l i t y of same because a t l e a s t a 
p o r t i o n of the mileage claimed f o r was 
performed In an au t o , upon which there were 
dealer p l a t e s , the agency f u r n i s h i n g the 
auto being at l e a s t p a r t i e l l y owned at the 
time by tne then S h e r i f f . 

"Request i s hereby made f o r an o p i n i o n , formal 
or i n f o r m a l , as t o the a l l o w a b i l i t y of a 
cl a i m by a peace o f f i c e r f o r mileage performed 
by him In h i s o f f i c i a l c a p a c i t y , r e g a r d l e s s of 
me ownership of the v e h i c l e . " 

In r e p l y t h e r e t o * l would advise the f o l l o w i n g : 
1. For the use of a p u b l i c l y owned car, the S h e r i f f Is 

e n t i t l e d to no mileage. Section 127.19. Code of 1962, so 
providast 

"Mo o f f i c e r o f any county or c i t y s h a l l be 
allowed mileage f o r the performance of any 
o f f i c i a l duty wherein he uses a p u b l i c l y 
owned c a r . " 

2* The s t a t u t o r y a u t h o r i t y f o r charging mileage by the Sher­
i f f Is Section 337.11(10), pr o v i d i n g as f o l l o w s : 



Mr. Wm. Stuart Charlton - 2 - December 2, 1964 

f'MJ leage i n a l l cases r e q u i r e d by law, going 
and r*eturning, nine cents per m i l e , pro­
v i d e d that t h i s subsection s h a l l not apply 
where p r e v i s i o n i s made f o r expenses, and In 
no case s h a l l the law be construed to a l l o w 
both mileage and expenses f o r the same s e r v i c e s 
and f o r the same t r i p , i n case the s h e r i f f 
t r a n s p o r t s by auto, one or more persons to any 
s t a t e i n s t i t u t i o n o r any other d e s t i n a t i o n 
requ?red by law, or i n case one or more l e g a l 
papers are served on the same t r i p , be s h a l l 
be e n t i t l e d to but one mlleege at the rat e 
p r e s c r i b e d h e r e i n , the mileage cost thereof 
t o be prorated to the r e s p e c t i v e persons 
t r e n s p o f t e d end a l s o In the case of separate 
papers served. Provided, however, that i n 
the s e r v i n g of o r i g i n a l n o t i c e s in c i v i l cases 
the s h e r i f f s h a l l be allowed mileage at the 
ra t e of nine cents p&r m l l e In eacn a c t i o n 
wherein such o r i g i n a l n o t i c e s are served, and, 
he may refuse t© serve o r i g i n a l n o t i c e s i n 
c l v l I cases unti1 the s t a t u t o r y fees and mileage 
f o r s e r v i c e have been p a i d . " 

Mileage accumulated by the S h e r i f f i s allowed under the 
above quoted s e c t i o n t o hire, regardless o f the ownership of 
the autosiobile used i n such accumulation. 

Very t r u l y yours, 

OS: vw OSCAR STRAUSS 
F i r s t A s s i s t a n t Attorney General 
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