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REPORT OF THE ATTORNEY GENERAL

The work of the attorney general’s office the last two years has
been greatly augmented by reason of the conditions following the
world war and the wave of crime which followed in the wake of
the war.

The condition of law violations following the war is not new,
but the far-reaching effect of such a condition and the burdens
which it places upon the law-enforcing department are not generally
appreciated by those mnot directly connected with the task of
enforcing the laws. ,

The range of criminal activities has covered every known crime
from petty larceny to murder in the first degree. There has been
tremendous activity among the criminal class along the lines of
automobile thefts, bank robberies, robbery from the person and
arson.

IMPORTANT CASES

State of Iowa v. Quan Sue, from Story county, was one of the
most important criminal trials conducted by this department in
recent years. This was one of the most diabolically planned and
executed murders that has occurred during my term of office. This
department has taken special interest in the case because of the
fact that it was through the work of the special agents connected
with the department that the murderer was apprehended.

The attention of the department was not called to the fact that
Sing Lee, the murdered man, had met foul play until the Tuesday
following the murder, which occurred on the Wednesday night
before, and on Friday night of the same week that the information
came to the department, Quan Sue was placed under arrest at
Billings, Montana, under orders from this department. Then com-
meneced a long fight in order to secure the return of Quan Sue to
this state, and it was only after a difficult legal battle in habeas
corpus proceedings that he was finally ordered returned to Iowa.

This department had charge of the work in connection with the
grand jury in Story county, and a most thorough investigation was
made of all the details of this erime. The department furnished



8 REPORT OF THE ATTORNEY GENERAL

assistance in the trial in the district court of Story county in the
person of Mr. J. W. Kindig. Quan Sue was convieted of murder
in the second degree and was sentenced to the penitentiary for life,
by Hon. E. H. McCall, the presiding judge.

An appeal was taken and the case was vigorously contested in the
supreme court. The supreme court has recently handed down an
opinion, affirming the conviction.

The case of State of lowa v. George Gibson, from Union county
for seditious utterances, was the first case to come to the supreme
court of Iowa involving chapter 372, acts of the 37th General
Assembly. This conviction was affirmed by the supreme court.

This case is an especially interesting one on account of the fact
that the conviction occurred under chapter 372, acts of the 37th
General Assembly, which chapter was the first legistative enactment
by this state providing for the punishment of ‘‘any person who
shall in publie or private, by speech, writing, printing or by any
other mode or means, advocate the subversion and destruction
by force of the government of the state of Towa or of the United
States.”’

The case of State of Iowa v. P. H. Konsen, {rom Cerro Gordo
county, is of interest because of the far-reaching influence which it
must have upon the kind of criminality which was indulged in by
the defendant Konsen.

It has been a common practice for many years for men who are
professional feigners to pretend serious illness or injury and to
collect damages therefor from corporations, and especially from
public service corporations for their pretended injuries. Konsen
" had acquired great skill along this line and had defrauded many
railroads in this and other states. Ile was indicted by the grand
jury of Cerro Gordo county for obtaining money under false pre-
tenses, was tried and convicted, and his conviction was affirmed
by the supreme court.

State of Iowa v. Ernest Rathbun and State of ITowa v. Ray
O’Meara.

The history of these cases is in a general way known to the
legislature and to the people of Towa.

The two defendants were charged with the crime of rape com-
mitted in Ida county against one Elsie Hargens. Indictments
were returned against them late in the fall of 1917. Ernest Rath-
bun demanded an immediate trial and was tried and eonvicted of
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the crime of rape in December, 1917, and was sentenced to the
penitentiary for life.

This department had charge of the collection of the evidence
through the state agents and had charge of the grand jury pro-
ceedings through one of its assistants, Mr. J. W. Kindig, and had
charge of the trial in the district court, Mr. Kindig representing
the department.

In the February following, 1918, in the Martin Hotel, Sioux
City, in the presence of his father Bill Rathbun, his brother Fred
Rathbun, A. C. Johnson, Beryl A. Steele, a disinterested stenog-
rapher who took the dictation, and one of the state agents, Ernest
Rathbun signed a written confession admitting his guilt and
implicating Ray O’Meara, and verified the story of Elsie Hargens
with reference to the way the rape ocecurred as she had testified in
the trial of Ernest Rathbun in December of 1917.

The following is a copy of his signed confession:

State of Iowa, Woodbury County, ss:

I, Ernest Rathbun, being first duly sworn, on oath depose and say
that I came to Sioux City on this date, and that here in Sioux City, in
a room at the Martin hotel, in the presence of my father and brother,
Fred Rathbun, A, C. Johnston and Beryl A. Steele, Shorthand Reporter,
desire to state on oath and of my own free will and accord that on the
4th day of November, 1917, in the evening thereof, I was in Ida Grove
and I was in a Ford car with one Ray O’'Meara, and that while in said
car, at about nine o’clock in the evening, we invited one Elsie Hargins
and Ida Knutson to go for an automobile ride; that we first drove towards
Ida Grove cemetery and afterwards towards Moorehead’s grove, where
we turned off the bridge towards the rendering works, when Ida Knut-
son jumped out of the car and ran, and that then Ray O’Meara and
myself took Elsie Hargins from the car, and against her will and by
force we each of us had sexual intercourse with her; and that all of
the above is true, so help me God.

. HERNEST RATHBUN.

Subscribed in my presence and sworn to before me by the above
named Ernest Rathbun this 19th day of February, A. D. 1918,

BERYL A. STEELE,
Notary Public in and for Woodbury County, Iowa.

The O’Meara case did not come on for trial on acecount of con-
tinuances for one cause or another until the following Oectober,
and in October, 1918, Ray O’Meara was tried, Mr. J. W. Kindig
having charge of the case for the state. O’Meara was convicted of
the erime of rape and was sentenced to the penitentiary for life.

Rathbun took the stand in the trial of the O’Meara case and
testified, implicating himself and also implicating O’Meara in the
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rape of Elsie Hargens. The material part of Rathbun’s testimony
is as follows:

‘“We saw Elsie Hargens and Ida Knudson the night that
this erime was committed up by the postoffice. We spoke to
them. O’Meara asked them to go for a ride. THE GIRLS
HAD NOT SPOKEN TO US UNTIL AFTER WE SPOKE
TO THEM, AND THEY MADE NO MOTION OR SIGN TO
US. After O’Meara asked them to go for the ride, the girls
said they would go, but that they could not be gone very long.
They said they did not want to go off the pavement.

““The girls got into the car. TUp to that time I had been
riding in the front seat with O’Meara, who was driving. I
got out and got into the rear seat, and Miss Knudson got into
the rear seat with me, and Miss Hargens got into the front
seat with O’Meara. * * * We finally drove off of the pavement.
The girls w(mted to go back They said we were off the pave-
ment. * *

““The car stopped. One of the girls got out and tried to
crank the car, and the other got out. After they tried to
crank the car, they started back to town. We then started the
car and when we overtook the girls about 200 yards away, we
told them to get in and we would take them back to town.
They got in. * *

‘“When we stopped the next time, the defendant O’Meara
was in the car. He was driving. When the car stopped, Ida
Knudson got out. FElsie Hargens started to get out, but Ray
O’Meara got hold of her and held her in. I do not know just
how he did that. He took hold of her shoulders. Elsie yelled.
‘When Ida Knudson was leaving, she said: ‘Elsie, come on,
let’s go back to town.” Elsie soid, she couldn’t. Ray held her
in the car. I then got out of the car and helped O’'Meara to
take Elsie Hargens out of the car. O’Meara had hold of her
shoulders and helped take her out. The girl was placed on the
ground near the car. Ray O’Meara went through the motions
of having sexual intercourse with her, and while he was doing
this, Elsie was kicking around. Neither of us asked FElsie
Hargens if we could have sexual intercourse with her, nor did
she tell either of us we might have sexual intercourse with her.
After O’Meara had unbuttoned his clothes and pulled up her
clothes and laid down and went through the motions of having
sexual intercourse, O 'Meara got up and stayed right there. He
held her arms and then when he was holding her arms, I had
sexual intercourse with her. SHE WAS STRUGGLING AND
TRYING TO GET AWAY ALL THE TIME* * *

¢ All that Risden or Rock or Kindig or Peter Van Wagonener
ever promised me was that they would not go down there (refer-
ring to the penitentiary) and try to keep me in longer than—
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that they would not try to stop my parole. All that they ever
promised us was that they would not go and fight against me,
and that is all I ever heard from my father or any one else.’’

For verification of this record see defendant’s abstract of
the record, filed with the clerk of the supreme court in the
case of State of Iowa v. Ray O’Meara, pages 29 to 49,
nelusive.

After Rathbun testified, the appeal which he took to the supreme
court was dismissed.

On November 16, 1918, Rathbun was given a complete pardon
by Governor W. L. Harding. This was done without any knowledge
upon the part of the attorney general, or any one connected with
the department that an application for pardon by Rathbun had
been filed, or was to be granted.

Suit was then instituted by the State of Iowa, ex rel H. M.
Havner, attorney general, and ex rel Charles S. Macomber, county
attorney for Ida county, to annul and cancel the pardon. Ernest
Rathbun was indicted for perjury committed by him in connec-
tion with the securing of the pardon. He plead guilty to the charge
of perjury and was sentenced to ten years in the penitentiary for
this offense, this sentence being ordered to run concurrent with his
life sentence.

On the morning he plead guilty in the district court of Ida
county to the crime of perjury and received his second sentence
of ten years, he was examined in court in connection with the
petition to revoke his pardon, this making the third time he had
made statements concerning his and O’Meara’s conneection with the
rape of Elsie Hargens, twice in open court under oath, and once
in his confession.

His testimony under oath as taken on the morning of February
25, 1919, in open court was as follows:

““My name is Ernest Rathbun, and I am the same Ernest
Rathbun who was tried for the crime of rape upon Elsie Har-
gens. When the car was stopped down by the rendering plant
on the night this rape oceurred just as Ida Knudson got out,
Ray O’Meara took hold of Elsie Hargens by the shoulders. At
the time he took hold of her, Elsie yelled and started to fight
him. I then helped Ray O’Meara take Elsic Hargens out of
the car. We both then put her on the ground. Both of us
took hold of her as she was put down on the ground. Ray
O’Meara got down on her at that time and I held her arms
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while he was on top of her. He then unbuttoned his clothes
and pulled her clothes up. Ray O’Meara then went through
the motions of having sexual intercourse with Elsie Hargens,
after he had done that he got up. He then held her while
I had sexual intercourse with her. So far as I know there was
not any time Elsie Hargens was not struggling and trying to
get away. Seo far as I know, Elsie Hargens was a good girl,
and I want to tell the court I am sorry for the part I played in
connection with this matter.”’

Upon the taking of this testimony, the court entered a judgment
in the application to cancel the pardon, and the pardon was can-
celled and revoked by the court, and Ernest Rathbun was taken
to the state penitentiary at Anamosa to commence serving a life
sentence.

This was the first time Ernest Rathbun had ever been inside the
penitentiary, as he was pardoned before the warrant of commitment
had been served upon him, he having been out on bail at all times
after the commission of the crime.

Ray O’Meara appealed his case to the supreme court and the
conviction was affirmed. He then filed a petition for rehearing,
which was overruled in the supreme court, and now Ray O’Meara
has been taken to the penitentiary to begin the serviece of his life
sentence.

I think in view of the numerous inquiries that have been made
of this department as to why George Clark, attorney for Ernest
Rathbun, was not indicted at Ida Grove in February, 1919, that
some explanation should, in fairness, be made.

The reason an indictment was not returned against George Clark
was because there was not sufficient competent evidence to warrant
the returning of an indictment.

I called attention to the fact that a statute was passed, laying
open all the proceedings of the grand jury in Ida county, and
making them public property. The legislature in its investigation
with reference to the impeachment proceedings instituted and made
of record all of the testimony taken by the grand jury. A commis-
sion was appointed by the court of Ida county to institute disbar-
ment proceedings against George Clark for his eonduct in connec-
tion with the securing of the pardon of Ernest Rathbun. Hon. F.
F. Dawley, of Cedar Rapids, a judge who had received his appoint-
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ment to the bench from Governor W. L. Harding, was chosen by
the District Court of Ida County as the judge to try this case.

This department turned over to the committee on disbarment
appointed by the District Court of Ida County all of the evidence
it had at its command, the same as it had done with the legislative
committee. This committee had access to all of the record made
in connection with the legislative investigation and made an inde-
pendent investigation also. The court, after having heard all of
the testimony in the case, refused to disbar George Clark.

I call attention to this for the reasom that if George Clark had done
anything jor which he should have been indicted in the proceed-
ings there is no question but that under the sections of the statute
governing the action of an attorney at law he would have been
disbarred.

Thus we have the judgment of the court vindicating this depart-
ment in its refusal to recommend the indictment of George Clark,
and in saying there was not sufficient testimony to warrant his
indictment by the grand jury in February, 1919.

As a result of these cases, the following has been accomplished :

(1) Ernest Rathbun was convicted of rape and sentenced to
the penitentiary for life.

(2) The pardon granted him November 16, 1918, has been
revoked and cancelled.

(3) He was indicted and plead guilty to the erime of perjury
committed in eonnection with the securing of the pardon, and was
sentenced to a term of ten years in the penitentiary.

(4) Ray O’Meara was tried and convicted of the crime of rape
committed against the body of Elsie Hargens and was sentenced to
the penitentiary for life.

We have set out more in detail than usual the facts in these
cases. I feel the importance of the litigation as affecting the whole
state, warrants the particularity with which I have made this
report.

I feel it but just to say, for what may occur in the future, that
this department has never had reason to believe that Elsie Hargens
was anything other than a clean, virtuous girl, both before this
incident occurred and sinece that time.
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The case of the State of Iowa v. Joseph Ohman is of importance
to the general public, in view of the fact that it stated that intoxi-
cating liquor could not be manufactured in a private home for
home consumption. This question has been one that has been asked
a great many times during the last two or three years. The rule
announced in this case clearly decides the point.

There were several appeals taken to the supreme court, growing
out of prosecutions instituted against various members of the
‘““Red’’ Burzette gang which operated in the vicinity of Sioux City.
The men who were in this gang were engaged in stealing automo-
biles, transporting liquor, and in various other crimes. One of the
members of the gang has taken three appeals to the supreme court,
two of them from convictions for stealing automobiles and one for
robbery. Another member of the gang was convicted for murder
in the first degree and given a life sentence; he has taken an
appeal to the supreme court. In this connection, it might be stated
that every member of the gang, with the exception of one who has
not been apprehended, has been convicted of some offense. The
leader, ‘‘Red’’ Burzette, was killed by an officer while resisting
arrest. The character of this gang is well indicated by the current
report that ‘“Red’’ Burzette was responsible for the death of five
or six men., The evidence used in convicting the members of this
gang was largely secured by the special peace officers of this
department.

One of the important cases still before the supreme court is that
of the State of Iowa v. August Bartels. The defendant was con-
victed under a statute passed by the 38th General Assembly for-
bidding the use of a foreign language in the teaching of secular
subjects below the eighth grade in any publie, parochial or private
school of the state. The defendant was convicted of teaching
German in a parochial school, and a very able argument was made
by his counsel, alleging that the statute was unconstitutional for
various reasons. It is impossible to forecast what the decision will
be, but this department feels that the statute should be sustained.
(Later: The conviction was affirmed).

The case of the State of lowa v. Edward Jenkins, from Davis
county, is a case that was appealed by the state after Judge Cornell
had directed a verdiet in favor of the defendant upon the theory
that the defendant would not be guilty of wife desertion when the
parties were living in Missouri at the time the defendant induced
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his wife to return to Towa by promising to come back to this state
also and to live with her, which he never did. The parties were
married as the result of an action for seduction which had been
brought against the defendant, and a few days after the marriage
the defendant induced his wife to go to Missouri, where they lived
but a few days, when he sent her back to Iowa under the promise
. stated. The supreme court has reversed the case on the appeal by
the state, holding that this constituted desertion.

The case of the State of Iowa v. Irvin Seitz is important, because
of the closeness of the decision on the question of the sufficiency of
the evidence in a case where a junk dealer was charged with being
an accessory before the fact in larceny of certain brass from the
Burlington railroad at Ottumwa. The case was first affirmed by
divided court and then, on rehearing, was reargued, and the court
having granted the rehearing it has been again argued, but thus
far no decision has been announced.

The case of State of Iowa v. Louts Nagel was affirmed in the su-
preme court after three trials in the district court, of Guthrie county.
The defeandant was charged with perjury, and on the last trial
evidence was used by the state of a witness who was at Camp Grant,
Illinois, in the army, by the introduction of a transeript of his
evidence at one of the former trials. The defendant raised the
question that he was not confronted by this witness as required by
the state and federal constitutions. The supreme court of Iowa
affirmed the conviction, and the case has been carried to the United
States Supreme Court, where it has been fully argued upon both
sides, but is awaiting submission. It will probably be submitted to
the court early in January, 1921.

ARSON CASES

On account of the importance of what is known to this depart-
ment as the arson cases from New Sharon, Towa, special mention
should be made of them in this report. '

There had been occurring in the vicinity of New Sharon incen-
diary fires for a long period of time. The attention of this depart-
ment had been directed to the matter, but no evidence was submitted
which would connect anyone with the erime. The department took
charge of the matter and assigned special men to the case, and for
almost eighteen months were in constant touch with the situation.
One of the state men devoted almost six months entire time to this
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case. Finally, under an arrangement with the special agents, one
of the men suspectd in connection with the matter came to Des
Moines, and through the use of a dictaphone his conversation
detailing the crimes and his connection with the same was taken
down, and when he was confronted with the same, confessed to the
crime and gave full information with reference to all the other
parties conneeted with the crimes. His story was verified by the
department, the various men implicated were confronted with his
statement and the confessions of six men were secured, showing
there had been a conspiracy to burn the property of those who were
of Holland descent in the community. Thé conspiracy to burn
the property of these Hollanders was made between men, not of
the ordinary criminal class, but men who are the owners of farms
and who live neighbors to the men they were planning to burn out.
A church, two school houses, dwelling house, barn and other prop-
erty were burned by the man hired by the conspirators.

The men connected with the conspiracy were indicted by the
grand jury of Mahaska county at Oskaloosa.

One of the defendants by the name of Roy Elfin plead guilty
and was sentenced to the pentiteniary for a period of ten years.
One, Tom Davis, escaped punishment by a plea of insanity. The
cther cases will be tried as soon as possible.

It is an interesting thing to note, however, in connection with the
prosecution, not a single fire has since occurred. I believe the
testimony will show that this was one of the most diabolical plots
to destroy the property of men by fire that has ever been perpe-
trated in this state. Tt was only through the efficient work of the
state agents that more serious fires were averted, as the confessions
of the men show it was the intention to burn out every man of
Hollard descent in that community.

I wish to acknowledge the very competent service of Mr. H. M.
Long, state agent, from Bedford in connection with this investi-
gation.

ASSOCIATED PACKING COMPANY

This was an action commenced in the name of the state of Iowa
upon relation of the attorney gemeral to dissolve the Associated
Packing Company, which was an Towa corporation—

(1) Because of the fraud practiced upon the state in the organ-
ization of the corporation:
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(2) Because of the fraudulent acts of the officers and managers
and their acts in violation of the corporate laws of the state of Towa.

(3) Because of the fraud practiced and being practiced npon
the citizenship of Iowa, and especially upon all of those who were
stockholders and subseribers for stock in the corporation.

The petition asked for the appointment of a receiver to take
immediate charge of the assets of the corporation.

The application for the appointment of a temporary receiver
for the Associated Packing Company and the Associated Finance
Company was made on the 27th of February, 1919. On the 16th of
March a permanent receiver was appointed for Packing Company,
and on the same day, on the application of the attorney general, a
temporary receiver was appointed for the Des Moines Union Stock
Yards Company. :

The Associated Packing Company was incorporated in the first
instance for two millions of dollars, which was increased later to
five million dollars. $3,800,000 of stock was sold to about 1100
different people scattered all over the state of Iowa. This organiza-
tion started upon a general stock-selling campaign throughout the
state, using what is known among stozk salesmen as high pressure
methods.

Complaints began to reach this department some time before we
moved in the matter, and finally the complaints were so numerous
and so general that it became apparent to the department that a
wholesale fraud was being perpetrated upon the citizens of Towa and
wholesale misrepresentations were being made with reference to
the people in charge of the company’s affairs in order to sell
stock. It beecame apparent also upon investigation that the
sole object and purpose of the organization of the corporation itself
was not in good faith to build a packing plant, but for the purpose
of defrauding the people and securing the commissions which would
come from the sale of the stock and unlawful contracts in connec-
tion with the purchase of property for the corporation.

The seriousness of the fraud was intensified by reason of the faet
that some of those connected with the state banking department
were rendering assistance to the furtherance of this fraudulent
scheme, and not only was the state banking department implicated
in connection with the matter, but the investigation showed that
numerous banks throughout the state had been rendering their

assistance in effecting the sale of this stock to their customers,
2
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The investigation .revealed the fact that the secretary to the
governor, Charles E. Witt, had accepted employment and was ren-
. dering assistance in the furtherance of this fraudulent, even getting
letters from the governor recommending certain stock salesmen
who were in the employ of the Associated Packing Company.

Following the appointment of a receiver for these concerns the
grand jury of Polk county spent ten days in investigating the
affairs of these corporations and they returned an indictment
charging Woolf Teitel, Sam Landswick, Garry Haynes, R. H.
Frisby, W. G. MeDougal and J. A. Priestly with conspiracy, and
another indictment was returned charging W. G. McDougal with
making and publishing a false statement with intent to give to the
stock of a corporation a greater value than it in fact possessed, and
H. L. Bump, an attorney, was also indicted for the same offense
growing out of issuance of an alleged false statement to the secre-
tary of state with reference to the financial condition of the Des
Moines Union Stock Yards Company. ‘

The grand jury of Ringgold county returned an indictment
against R. H. Frisby, E. A. Hoovel and Mark Packard, charging
them with conspiracy to defraud, growing out of the sale of certain
stock of the Packing Company in that county. H. W. Bentley and
Fred W. Wood were indicted in Wayne county on conspiracy and
on two charges of obtaining property under false pretenses and
growing out of the sale of the stock of the Associated Packing
Company and of the Des Moines Union Stock Yards Company in
that county.

C. H. Lewis and C. D. Foster were indicted for conspiracy by
the grand jury of Appanoose county on account of certain transac-
tions of the sale of stock in that county.

The grand jury at Boone returned an indictment against J. C.
Huntington, et al, growing out of the sale of stock in the Des
Moines Union Stock Yards Company.

The case of State of Iowa v. ex rcl, H. M. Havner, Attorney
General v. Associated Packing Compuary, et al, in connection with
the receivership proceedings started on trial on the 23rd day of
August and was completed on the 14th day of October, 1920. One
of the assistants in this department, Mr. B. J. Powers, devoted
almost six months of his entire time to the preparation of this
case. A large amount of work was done by others in the department
toward the preparation of the case.
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‘When the case was reached for trial, there  was such a mass of
testimony and such a large number of witnesses to be examined,
that T made application to the executive council for power to employ
counsel to assist in the trial. I desire in this connection to acknowl-
edge the very efficient assistance rehdered the department by Mr.
R. J. Bannnister, who was employed as special counsel in the case.
I sat in the trial of the case during the entire period of the trial,
which was eight weeks.

The case was tried to Hon. Edward M. MecCall of Nevada, a
copy of the judgment in the case being a sfollows:

JUDGE McCALL’S OPINION

The court—I would say, gentlemen, that during the seven or eight
weeks that this case has been tried, I, like the counsel, have tried to
pay mighty close attention to the record as it went in here. And I have
not been able to go through this trial, the trial of this case, without arriv-
ing at some convictions about what the facts are, and coming to some
conclusions during this argument as to what the law is.

I think it is just as well to dispose of this case right now as any time,
gentlemen., It is fresh in my mind now. You may mark the case sub-
mitted, Mr. Walrath.

The court—I need not say to counsel that the determination of the
matters in this case have been a very serious matter for this court, and
the responsibility is one that I assure you is appreciated by the court,
because I can see the far-reaching effect of a determination of this case,
no matter how it is decided, on the large number of people who are
interested in it financially., And for that reason, it makes the court
hesitate and go over the matter again and again to be careful in it.

‘When we started out on this hearing, it was by virtue of an order of
Judge DeGraff, setting down for hearing and trial the petition and appli-
cation of the Associated Packing Company to have the receiver discharged
or removed and the assets and property in this corporation turned over
to the stockholders, and at the beginning of this hearing it was stated
by the court that that was the issue that would be tried. The plead-
ings have changed somewhat, and in my opinion, the issues have changed
since that time. The statement in the answer of the state of Iowa
to the petition and application filed by the Associated Packing Company
for the removal of the receiver made the original petition filed by the
attorney general, a part of their answer, and all the allegations therein,
and before the final submission in this case, the Associated Packing
Company and the intervenors, joining with the Associated Packing Com-
pany, by stipulation of counsel made the original answer which was filed
to the first petition of the attorney general in this case, and all amend-
ments thereto, a part of their pleadings in this application for the re-
moval of the receiver.
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In view of that situation, gentlemen, it strikes me that the whole mat-
ter in this case is for final determination by this court and I cannot
side step responsibility by determining only the matter of the removal
of this particular receiver, or the application at this time, to turn the
assets and property back to the Associated Packing Company, but that all
the issues will have to be determined at this time,

The evidence as it has gone in here during these weeks, has convinced
me and struck me as showing a stupendous fraud perpetrated on the
citizens of Iowa; a fraud that was planned in cold blood at its inception;
a scheme planned and concocted not for the purpose of building a packing
plant here at first, but a proposition of selling stock and getting a certain
amount of money out of the stock sales, and the question of building a
packing hoase, if it was ever considered at all, was a mere afterthought,
perhaps occurred to them after they had got well into it.

The law of this state under those circumstances makes the money that
has been accumulated by such a process, a trust fund which really belongs
to the men who paid it in there. It is like the money that is found in
the purse of the thief, it still belongs to the man from whom it was
filched and taken, and that is the way, gentlemen, it strikes me with
regard to the assets on hand in this alleged corporation.

There is not any question in my judgment but what the attorney gen-
eral was justified in bringing the suit, and that the allegations of his
original petition and his answer to the applicaton for the renewal of
the receiver have been abundantly substantiated and proved.

The question that is raised by counsel here on the question of estoppel
is one that is entitled to serious consideration. There is not any doubt
about the line of authorities that counsel presents here that warrant them
in taking the position that they have in his case on that question. But
the guestion that strikes me, gentlemen, is this: Do the facts here in
this case bring this case within this line of authorities, and I am con-
strained to believe that they do not. You take the Nebraska case where
a corporation, acting illegally, in violation of the law, and continued to
do sc for a series of years with knowledge of the attorney general,
or the authorities, and they hold that the question of laches could be
properly weighed in that case, but the situation is a little different in
this case. Whatever was done after the appointment of the receiver
in this case when this whole corporation was in the hands of the court,
is a little different proposition than where the authorities have per-
mitted a corporation to run on with its ordinary business, and the mere
fact that the attorney general consented to a decree which permitted
the receiver to do these things, I do not believe warrants this court in
finding that he was guilty of laches to such an extent as to make that
line of cases applicable.

It is a heart rending proposition to decide this case. I realize the
force of the statement made by counsel. What Mr. Gillespie said about
poor people in this state appeals to me, there is not a doubt about it, it
is a hard proposition. And yet the law of this state is that a corporation



REPORT OF THE ATTORNEY GENERAL 21

founded in fraud, a corporation that has violated the laws of the state,
not merely in one instance or technically with regard to a day or two
in filing their reports, but flagrantly and in many cases as disclosed
by this evidence, the law provides that in that sort of case the assets
shall be divided among the poor people as far as they will go who have
paid their money in there. It strikes me that is what this court has got
to do. Can I say here we will take the money that is found in the purse
of the thief, using another illustration, and start into some other busi-
ness venture with it? I don’t think I can do that. It may be that they
are losing the large amount that it cost to promote this company, but in
my judgment that is lost anyway, I believe that asset or benefit from
that has gone because even if this plan were adopted I do not believe it
would be feasible without again starting into the stock selling business
or in some other manner raising funds. These people who want to go
ahead with a packing house can buy at receiver’s sale this property with
a new corporation and do all that could be done under this proposed re-
organization plan.

At any rate, gentlemen, I am of the opinion that I cannot set aside
this statute which provides for an action of the attorney general under
circumstances of this kind on behalf of the state to ask to have the
affairs of this corporation wound up and its assets distributed among
the stockholders, nor I cannot bend the law as I see it, and under my
oath I have to follow it. I am under constraint the same as any other
officer and holding that opinion I will have to render a decree in this case
in accordance with it.

I am inclined to think they are entitled to some of the specific findings
that they are asking for on the application which was filed in this
case on the 11th day of October, 1920, by the attorney general.

The first finding will be found by the court, that is, that the corporation,
the Associated Packing Company did issue its shares of capital stock
without baving received the full par value therefor in money or prop-
erty. submitted to and approved by the executive council.

The second finding will be made by the court that the officers or
agents of the Associated Packing Company did make or issue to its
stockholders, or to others, a written report or statement of its affairs
or pecuniary condition containing materially false statements or wil-
fully exaggerated statements of the value of its property, affairs, busi-
ness or prospects, intended or having a tendency to produce or give
its shares of stock a greater value than they really possess.

The fourth finding will be granted by the court that there was in-
tentional fraud in failing to comply substantially with the articles of
incorporation through having no good faith intention to engage in the
packing business or in deceiv‘ing the public in relation to the means or
liabilities of the Associated Packing Company by the officers or pro-
moters of said company.

The fifth finding will be granted that the corporation was organized
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" for the purpose of making promotion profits and without the good faith
intention of entering into the business of operating a packing plant. ,

The sixth finding will be granted that there was fraud practiced upon
the state of Iowa in the application made for a charter by the per-
sons making the same on behalf of the defendant corporation.

The seventh finding will be granted that there was a conspiracy be-
tween the officers and those interested in the Associated Finance Com-
pany and the officers of the defendant corporation Associated Packing
Company to defraud the purchasers of stock in the Associated Pack-
ing Company.

And to each and every finding and order and decree rendered thereon
an exception will be granted to each and every party to this case.

The matter of costs, gentlemen, will have to be taken care of later,
and I am not prepared at this time to make an order with regard to
the costs.. I would like to have time to think about that matter a
little longer.

I will leave the matter in that situation and agk counsel to prepare
a decree in accordance with this finding and submit it to counsel on
the other side and send it to me and I will sign it.

You may adjourn court, Mr. Bailiff,

MIDLAND PACKING COMPANY

This was an action commenced in the name of the state of Iowa
upon relation of the attorney general to dissolve the Midand Pack-
ing Company, which was an lowa corporation—

(1) Because of the fraud practiced upon the state in organiza-
tion of the corporation:

(2) Because of the fraudulent act of the officers and managers
and their acts in violation of the corporate laws of the state of Towa:

(3) Because of the fraud practiced and being practiced upen
the citizenship of Towa, and especially upon all of those who were
stockholders and subscribers for stock in the corporation.

The petition asked for the appointment of a receiver to take
immediate charge of the assets of the corporation.

The application for the appointment of a receiver was made on
the 7th day of May, 1920.

The petition charged the officers and managers with having
violated the incorporation laws of the state, and asked for a disso-
lution of the corporation, and the appointment of a temporary
receiver. The order was granted and & temporary receiver was
appointed to take charge of the property. A case was pending at
that time in the federal court asking for the cancellation of a sub-
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scription of one Peter Hegnes. An injunction was then secured
out of the federal court, enjoining me, as attorney general, from
proceeding with the prosecution and enjoining the district court of
Woodbury county from making any further orders in the case, or
from hearing the case, and enjoining the receiver from taking any
further steps with reference to the property.

A response was filed to the appeal of Peter Hegnes, and the
federal court continued the temporary injunction. The state-ap-
pealed from the judgment of the United States District Court to the
United States Circuit Court of Appeals. The United States Circuit
Court of Appeals dissolved the injunction as to the attorney general
and the district court of Woodbury county, but continued the
injunction as to the receiver appointed by the district court of
‘Woodbury county.

Application is now being made to the United States Supreme
Court for a writ of certiorari to review the judgment of the United
States Circuit Court of Appeals.

STATUTES WHICH SHOULD BE AMENDED AND NEW LAWS WHICH
SHOULD BE PASSED.

(1) Amendment to Removal Law.

Section 1258-¢, as amended by chapter 391, acts of the 37th
General Assembly, should be amended so that all police officers, and
all county, city and town officers shall be subject to removal upon
the grounds stated in section 1258-¢ of the code of 1913,

The statute should also be amended, making any man who is
removed from office or who resigns after removal proceedings are
commenced against him, ineligible to any office for a period of
five years.

(2) Chunge of Place of Trial by the State Authorized, and Change
of Place of Trial Upon the Application of the State.

The experience of this department in the last four years has
demonstrated the fact that conditions arise which make necessary
a statute authorizing a change of place of trial upon application
by the state.

In at least two instances there have been gross miscarriages of
justice because in the communities where the crimes were com-
mitted, those opposed to the prosecution have gone out and deliber-
ately worked up sentiment to prevent the conviction of persons
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guilty of erime. There is no valid reason why, when a situation of
that kind exists, the state should be compelled to draw a jury from
a body of men whose minds have been prejudiced by those friendly
to the defense.

In the case of State v. Kelly, approximately 150 veniremen were
examined before a jury was secured, and it was perfectly apparent
to every man connected with the court that notwithstanding the
large number of men examined, the minds of the jurors selected
were poisoned and fixed by reason of the discussion that had gone on
in the community.

If a change of place of trial is allowed to the defendant, as it
now is under the statute, there is no valid reason why there should
not be a provision made for granting the state the right to a change
of place of trial. By way of example, we might state that in
Montgomery county 25 public meetings were held condemning the
prosecution of the defendant Kelly in the case of State v. Kelly,
all of the officers connected with the prosecution being condemned
in these various meetings.

(8) The Law With Reference to Transporting Into the State Any
Intoxicating Liquor Should Be Amended.

Under our present statute, no common carrier can lawfully bring
into the state any intoxicating liquors unless it is being transferred
to a permit-holder. This has generally been observed by the railroad
companies in Towa. I think it should be said to the credit of the
general counsel and managing officers of the railway eorporations
operating in the state of Towa that they have tried to observe this
law and have generally given to this department full co-operation
with reference to the enforcement of this statute, but there exists a
condition which is Intolerable. Men who have been engaged in
the bootlegging business have driven outside the state with auto-
mobiles and are transporting into the state daily hundreds of
gallons of intoxicating liquors. The law should make all of the
costs in connection with any prosecution for transportation, or the
parties connected therewith, a lien upon the vehicle in which the
goods are being transportated, and provide that the vehicle may
be held and sold for the payment of such costs.

COMMENDATIONS.

I wish to acknowledge the very efficient and loyal work rendered
to this department by the assistant attorneys general, Mr. F. C.
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Davidson of Emmetshurg, Mr. W. R. C. Kendrick of Keokuk, Mr.
B. J. Powers of Des Moines and Mr. J. W. Sandusky of New Hamp-
ton, and of the secretary to the attorney general, Mrs. Jessie H.
Courtney of Des Moines.

The efficient work of law enforcement could not have been
accomplished without the loyal support given the Department of
Justice by the special agents. I desire especially to commend the
work of Mr. O. O. Rock of Tiogan, Mr. H. M. Long of Bedford,
Mr. J. E. Risden of Cedar Rapids, Mr. H. W. Terrell of Mt. Ayr,
Mr J. B. Hammond of Des Moines, Mr. Jack Ferrand of Marshall-
town, Mr. Philo Van Wagoner of Ida Grove, Mr. W. A. Size of
Postville, Mr. BEd. Crawford of Des Moines and Mr. Charles E.
Smith of Council Bluffs. ‘

I submit herewith a partial list of the things accomplished by the
department in connection with the work of the special agents.

WORK OF DEPARTMENT AND SPECIAL AGENTS.
CRIMES RELATING TO INTOXICATING LIQUOR

Nature of Viclation Penalty No. Con-
victions

Maintaining liquor nuisance ..........cicivvivennnnn $29,401.00 80
Bootlegging ... i i s et 12,437.95 95
Bootlegging, jail sentences .........ooveenrinsrcanaas 5
Contempt ... i i i it i i e e 5,135.00 Y
Contempt, U. 8. Court ........cveiiiiiiiiinnnnans 1,000.00 1
Violation of Reed Amendment ...................... 1,800.00 10
Violation of Reed Amendment ..............0vuvenn 12
Injunctions granted ...........ccceiiiriieniniann, . 52
Illegal transportation of ligquor ..................... 7,468.86 71
Orders of abatement issued ............cocciveiunns 3
- Stills seized and destroyed ........cciiiiiiiiiiiiierirteenceaanae 9
Whiskey seized, QiS. .....uiiiiiiiiinerinreretrneeeensnonsennnns 4,916
Cider seized, gals. .............-.. et etiecer et er s 3,444
Wine seized, gls. ....ciiiiiinri it i i i it et e e 13,289
Bitters seized, CaS@S ........itiiitiiiiiet ittt 242
Mash seized, galS. .......cviirrininenenennenenoeneeennaanansnoes 488
Alchohol seized, QtS. ........iiiriinerinenernensnenenaencnonnonss 276 .
Gin and Brandy, Qis. ........iiiiiiiiiiii it it e 52
Beer seized, QUs. ... ...ttt it i et it eas 1,576
Temp brew, bbls. .................. ettt 144
Liquor seized from Churchill Drug Co.:
ALCOhol, gals, ..t i i i e e i e ettt i e 266
Brandy, als. vttt ittt i ettt ettt 22

Blackberry Cordial, gals. ......oiviiririniiiinennnenraneeannnns 2134
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Wine, ZalS. .ottt iniitititeinnnnnetseneenenatstocneassonarensnans 2Y%
Bitters, Dottles ..o vit ittt ittt e i ittt e 12,631
Liquor seized from Elks Club, Des Moines:

BeeI, CaSES .ittitttiiiittitti it ittt 7%
HoOpPS, CartOns ottt ittt ittt i e eseteonaneesonaanensnsnenn 17

Complete outfit for making home brew,

VIOLATIONS OF LAW RELATING TO MORALITY
Penalty No, Con-

Nature of Violation Assessed victions
Prostitution (5 yrs. Rockwell City) ..........cvvvune 2
L eWANESS vttt titiiiiaetesennaenssassanseansssnsnanons $100.00 1
Adultery (3 yrs. ANamMOSA) ....vivrrinennrnrrarenssnas . 1
Keeping house of ill fame (forfeited bonds, $1500).... 576.75
Incest (25 years) ........ccu.. et ettt 1

MISCELLANEOUS CRIMES

Penalty No. Con-
Nature of Violation Assessed  victions
Allowing minors in pool hall .........c.oiovivineanes $ 137.560
Arson (1 year in ADAMOSA) ...evvnrnevernrrossencnnes
ASSAUIL L i i it et e 50.00
Assault with intent to commit murder (5 years)..... 1,000.00
Assuming to be an officer ............ . .. i i, .
Burglary (10 years) ....i.eeinrvnirnrnnnrernonennsns
Conspiracy (2 forfeited bonds of $3,000.00) .........
Carrying concealed WeapoOns .........e.eeeeeeesenes 250.00
Gambling ...ttt it ittt 13,732.60 221
Larceny of automobiles ........c.iiiiiiiinninennns
Larceny of hogsS ...v.iiiitiiiiiirerirnnennnatonaens
Manslaughter (8 yrs. Rockwell City) ............
Murder (life sentence) .............ieiienacocnnsas
Murder (30 Years) ...vuieviieeieonreensronarasennses
Murder (25 yearsS) ...iuieiiiiurereiniernnascscaasss
L= 11 PP
Receiving stolen property (5 yrs. Ft. Madison)..... 2,600.00
Receiving stolen property (5 yrs. Anamosa) .........
Receiving stolen property (1 yr. county jail) ........ 400.00
Receiving stolen property (1 yr. county jail) ....... 500.00
Robbery (20 yrs. Ft. Madison) ........cciiienveeens
Robbery (20 yrs. ANamoSa) .......ccveeevnvensosons
Robbery (10 yrs. AnamoSa) .......c.eeeveeoersunnes
hobbery (5 yrs. ANAmoOSA) ...vevevrrenetnersoansons
Running car without license .............cciiinnvnn 25.00
VABTANCY ittt itianstttttttneacneeeosrecsssaonnns
Larceny from buildings (5 yrs. Ft. Madison) ........
Larceny from buildings (b yrs. Anamosa)........... .
Uttering forged instruments (7 yrs. Ft. Madison)
Uttering forged instruments (1 yr. Ft. Madison)

W s

o

o3
%5

P b 00 G W R NN G el H R



REPORT OF THE ATTORNEY GENERAL 27

Unlawful possession of dynamite (6 mo. county jail) 1
Unlawful assembly ........ e, eevie. 45500 30
Disorderly conduct .........ciiiiiieniiiinenrenraaan 1,668.00 81
Disposing of mortgaged property (5 yrs.) .....co.... ’ 1
Failing to keep garage records ..........ivnveuunenn. 44.75 5
Violation Blue Sky Law ........coveivinnrnnceenans 200.00 2
INDICTED, CASES PENDING

Nature of Violation No. Cases
Arson  ......... S P ettt veenB
(0103 6153 ¢} B o Y /2 et eaes e ras e 6
Disposing of mortgaged Droperty .........ceeiiitiieiiennrvnnnosaanns 1
Enticing female child for prostitution ............... .0 i it . I
Failure to report auto accident ................ et riataei e e 1
Indecent eXposure ..........ccecevceneen ettt erti ettt e st eana veres 1
Larceny Of automobiles ......c.ivviininiieiiiiiriionnnesorenennnans 4
LiqUuOr DUISANCE .....iivieeenerretesnonsoeansnersonnsssasssaeasanasse 10
MaANSIAUZILEE ot it r v iteeenetnoetoasosensanssssnsnsussosssessssonans 4
UL AT ctit it v ineeerenesaaeenoeasntnenesnssossersunonassesaanans 2
Obstructing justlce .................. [P, e eeceteeu e 3
Receiving stolen property .......c.cviiiiiiuitriiiinneeoronssnesnenanes 3
Robbery ...iiiiiiiennieninnnenns it et et eeeaan 1
Running house of ill fame ........cciriitiiriiiienrennnneannans ceess 2
Note: There are five injunctions pending.
Removal of officers ....ccivvviieeiviorrinsnioinarasstsonaosossanes .2
Gambling devices seized and destroyed, value $15,320 ........ .ih.n 260
L0703 4§ (=131 L0 11 O 35
Automobiles recovered, value $71,695 .......... ettt 83
Value of other stolen property recovered, $7,100.
Permits cancelle@ ..........ccciiriiuiiiinenenennnnsas Ceenreeraaanan 19

We assisted in policing the Interstate Fair at Sioux City and the Iowa
State Fair in 1919 and 1920, and also assisted local officers in Page county
in protecting parochial school against mob violence.

Mulet tax assessed, $24,250.

A large amount of other work accomplished by the special agents
is not mentioned in this report, such as assisting local officers in
connection with investigations and helping county prosecutors to
seeure needed evidence to close up the gap in c¢riminal prosecutions.

I call attention to the fact that sufficient funds have not been
provided so that a vigorous campaign against law violators ecould
be carried on during the last two years. During six months of the
fiscal year 1919-1920 this department was unable to keep its special
agents on account of the lack of funds. While there was $37,500 .
appropriated for law enforcement, about $17,600 was expended by
the governor, and this department has no record of the work of
his agents.
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" Tt should be further noted in connection with the report of the
work of the state agents that this report represents what was accom-
plished in eighteen months instead of a period of two years covering
the full biennial period.

I desire also to eall attention to the fact that the $37,500 appro-
priation did not become effective until April 29, 1919. The amount
under this new appropriation allowed for the total work of law
enforcement by special agents averaged $3,125.00 per month. This
department has operated only twenty months by its special agents,
the balance of the time they having to be laid off for want of funds.
The governor has used approximately one-half of the entire amount,
leaving as the total amount expended by this department out of this
fund approximately $31,250 for twenty months.

The actual fines assessed as a result of the work of the agents
of this department amounted to $78,281.41. The amount of stolen
property recovered by them was of the value of $78,695.00, they
having recovered 83 automobiles, and no special bureau was main-
tained for the purpose of recovering stolen automobiles, the recov-
eries of these 83 stolen automobiles being only incidental to the
other work of law enforcement. There was to the value of $7,100.00
of other stolen property recovered, making a total of fines and
penalties assessed and stolen property recovered as a result of the
special agents’ work from this department alone, $157,076.41.

The amount expended was $31,250.OO,‘01' in other words, the
department produced in fines and penalties and property recovered
more than five times its cost to the state.

RECAPITULATION
1919-1920

Number of Convictions: .
In violation of lQUOr Iaws .......c.itriiiiiiiinriiierrnnnanennonnns 338
In violation of laws relating to morality ........ ... .o 11
GAMDIINE ittt et ittt ittt ittt it it e 221
MULAET it iteeeneneeeeseavsaasseaseeesssssssnasssssossereensnnes 9
Larceny of automobiles .........cc.iiiiiiiiiiiiiiiiiiiiia e 33
All other offenses ........ ..o B 172

B 0] 7 P 784

Total fines assessed .......ccovviivrrennineeronnnnss $78,281.41
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RECAPITULATION
1919-1920

SPECIAL AGENTS OF ATTORNEY GENERAL’S DEPARTMENT

in account with
STATE OF IOWA, for years of 1919 and 1920.
Amount expended through ‘Special Agent Fund....$ 31,250.00

Fines and penalties assessed ..........c.ieviniiiniierenenes $ 78,281.41
Stolen property recovered ..........c.ciiiiiiiieiiitenesaanns 78,695.00

BalanCe ......ciiviiiiiiiiiicicanaarniaas $125,722.41

156,976.41 156,976.41

The above shows the profit derived to the state of Towa and her

citizenship in actual dollars and cents by the operation of the

special agents out of the attorney General’s office during the last
two year’s to be $125,722.41.

RECAPITULATION

of the four years of the work of the Special Agents and of the depart-
ment, 1917 to 1920 inclusive.
Number of convictions, 1,521.

Fines and mulet tax assessed ...........itiiiiiiiiiiinenn. $286,258.56
Stolen property recovered ............ .. iiiiiiiiiiiiiianan, 89,320.00
Total value of fines assessed and property recovered ........ 375,578.56
Estimated value of ligquor seized ............ccoiiiiiiinninnn 423,477.50

(A large proportion of these liquors were given to hospitals,
federal government and to the state institutions.)

Value of gambling devices destroyed .........ccciiieevenerns 30,720.00

RECORD OF CRIMINAL APPEALS for 1919-1920

Affirmed ... i i i i i ittt 55
REVETSEA o iivviitvteenantneeessesenuseenoasssensnensssessssnsansans 17
Reversed on appeal of state ........coviiiiiiiiiiiniiiiiiriennnnnnnans 3
Affirmed on appeal of state .......... ... ittt 1
Submitted but no opinion rendered ..............iiiiiiiiiiiianiens 5
Total ....... ittt e e reecteraersaetaaarnas 81
I [ X S
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CRIMINAL CASES SUBMITTED TO THE SUPREME COURT OF IOWA

JANUARY TERM, 1919

IVHENTD AANHOLLYV HHIL J0 L0dHY

0e

Title of Case County Decision Nature of Case.
State v. John Butler and William|
Butler.....coviviiriiniiensnenns Hamilton........... Affrmed.......... Bootlegging.
State v. Art Dolson................. Pottawattamie...... Reversed......... Breaking and entering railroad car.
State v. J. E. Easter................ Mahaska............ Reversed......... Perjury.
State v. George Gibson.............. Union.............. Affirmed.......... Seditious utterance.
State v. Gust Kellgren.............., Winneshiek......... Affirmed.......... Bootlegging.
State v. P. H. Konzen............... Cerro Gordo........ Affirmed.......... Obtaining money under false pretenses.
State v. Louis Nagel................ Guthrie............. Affirmed.......... Perjury.
State v. Floyd Smith...............| Delaware........... Affirmed.......... Seduction.
State v. C. H. Snyder............c... PolK......oovvuvunn. Affirmed.......... Liquor nuisance.
State v. Quan Sue.........ccivheinnn Story........00unn Affirmed.......... Murder.
*State v. Hugh Taggart.............. Black Hawk........ Reversed......... Liquor condemnation.
State v. George Anders.............. Polk......oovvunnnnn Affirmed.......... Larceny.
State v. H. R. Biddleman........... Polk.....oovvnvnnnnn Affirmed.......... Liquor nuisance.
*State appealed.
\ MAY TERM, 1919. ) \
Title of Case County Decigzion Nature of Case.
State v. John Alderman............. Story.......oeiiennn Affirmed............ Bootlegging.
State v. Jeff Haner..........co0vvnn. Harrison........... Reversed........... Rape.
State v. D. H. Harris........co0une. Lyon............... Reversed........... Assault with intent to commit great
. ) bodily injury.
State v. Frank Kappen..........c... Story.....oooeiinn Affirmed............ Having burglar tools in possession.




State v. Everett Vaughn............. Appanoose.......... Reversed......... Rape.
State v. Myrtle Lakin...............JPolk................ Affirmed.......... Lewdness.
State v. Jennie Pinkney.............JPolk................ Affirmed.......... Lewdness.
State v. Frank Eaton...............[Polk................ Affirmed.......... Bootlegging.
State v. Edna Luther................| Polk...... RN Affirmed.......... Lewdness.
State v. Marrie Wallace.............JP0olk................ Affirmed.......... Liquor nuisance.
State v. M. Jones.......vvevereeeeea|POIK. . cov it Affirmed.......... Liquor nuisance.
SEPTEMBER TERM, 1919.
Title of Case County Decigion Nature of Case.
State v. Leon Cartwright............|Boone.............. Affirmed.......... Malicious threats with intent to extort.
State v. J. B. Gilliland.......... ....|Ringgold........... Affirmed.......... Resorting to house of ill fame,
State v. Joe Gough.........cocvvunnn Des Moines......... Reversed......... Murder,
State v. Carl Herring...............|JPolk........... . ... Affirmed.......... Larceny of automobile.
State v. Florence Huston...........JPolk................ Affirmed.......... Murder.
State v. Cleo Leete.........ccvuvenn. Woodbury ........ Affirmed.......... Robbery.
State v. Harry Newcomber.......... Woodbury ........ Affirmed.......... Robbery.
State v. Pat O'Brien................ Pottawattamie...... Reversed......... Robbery.
State v. Wilhelm Schumann......... Calhoun............ Affirmed.......... Assault with intent to commit great
bodily injury.
State v. D. Sullivan................. Ringgold...........| Reversed......... Resorting to house of ill fame for purpose
of prostitution.
JANUARY TERM, 1920.
Title of Case County Decision Nature of Case.

State v. Earl Bogardus and Fred

Connell.......ovvveunnns Ceeeens Jefferson........... Affirmed.......... Roboery.
State v. George E. Brown........ Mahaska............ Reversed......... Assault with intent to commit murder
State v. Nick Christ......ovvviennen. Dubuque............ Affirmed.......... .IManslaughter.
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Title of Case County Decision Nature of Case.
State v. Major CooK.........covevnne Monroe......c.o.... Reversed........... Breaking and entering.
State v. Fred H. Cummings........ Marshall............ Defendant died )|Assault with intent to commit great
pending appeal bodily injury.
State v. Wilbur John................ Mahaska............ Reversed........... Assault with intent to commit rape.
State v. Kessler.......ccoveviennnnn. Pottawattamie...... |[Afirmed............ Rape.
State v. O'Meara........cvevenvnneen Ida.....cocvvevvnnn. Affirmed............ Rape.
State v. C. Allen Snyder............ Dubuque............ Reversed........... Murder.
State v. Corvan Vandewater......... Madison............ Reversed........... Burning buildings to secure insurance.
State v. Clyde Clark................ Jefferson............ Affirmed............ Seduction.
State v. Joe Astoria................. PolK......ooevennnnn Affirmed............ Liquor nuisance.
State v. Pete Talerico............... Polk.........cocvt Affirmed............ ~iquor nuisance.
State v. Hubert Mustin.............. PolK.....ovivnnnenn Affirmed............ Carrying concealed weapons.
State v. Peter Galetis............... Linn............... Affirmed............ Murder.
. MAY TERM, 1920. . . )
State v. August Bartels............. Bremer............. Affirmed............ Teaching in foreign language.
State v. M. Farris........cveevuennn Woodbury..........\| Reversed...........| Sodomy.

*State v. Joe T. LaW.....coevivnenns Polk......ccvvuuns JAffirmed. . ......... Conspiracy to commit adultery.
State v. Andrew Long..............]| Johnson............ Affirmed............ Obtaining money by false pretenses.
State v. Jim McCray................ Woodbury.......... Affirmed............ Surglary.

State v. Joseph Ohman.............. Mahaska............ Affirmed............ Manufacturing liquor.
State v. Ward Rebbeke.............. Marshall............ Affirmed............ _arceny of automobile.
State v. Robert Caswell............. Marion............. Affirmed............ Desertion.

State v. George Sawyer............. Polk........oovvunn. Affirmed............ Liquor nuisance.

State v. James CoSgrove............. Pottawattamie...... None............... Larceny.

State v. John Russell............... Pottawattamie...... Affirmed............ Vlurder.

*Appeal taken by the State.
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SEPTEMBER TERM, 1920.

Title of Case County Decision Nature of Case.
State v. Ray O’'Meara.......v00vvenee Ida................. Petition for rehear-
ing overruled...... Rape.
State v. Fern Reynolds.............. ey Reversed and
remanded......... Manslaughter.
State v. Archie Morrison............ Lee..ooeeninniennd Reversed........... Rape.
State v. Fred N. Wilson............. Lucas....... ..ol Affirmed............ Hmbezzlement,
*State v. Edward Jinkens............ David....ooviniennn. Reversed........... Desertion.
~ State v. H. A, Witty................ Clarke.............. Affirmed............ Liquor nuisance.
State v. William McClain........... Woodbury...... T...Nome.....iiiinn Larceny.
State v. Jonn Monroe and John Tro- )
ville..ooveiei ittt Woodbury..... e Affirmed............ Larceny.
State v. James Davis'et al.......... Woodbury........... Affirmed............ arceny.
State v. James McCray.............. Woodbury........ L. |Affirmed............ durglary.
State v. Tony Snyder............... Woodbury.......... Affirmed............ Receiving stolen property.
State v. Will Carey................. Guthrie............. Affirmed............ Rape.
State v. Seth M. Smith.............. Marion............. Reversed and
. ) remanded......... Rape.
State v. William Harvey............ Polk.............:. |Affirmed............ Robbery.
State v. Mrs. Claude Stoner.......... Polk................ Affirmed............ Bootlegging.
State v. Pete Norman............... Polk.......ovvunvnnn. Affirmed............ obbery.
*State v. C. H. Burns........ocovuue Polk................ Affirmed............ Breaking and entering.
State v. Otto H. Straub........... I 103 F: ) NOD€..ovueranennenn Assault with intent to commit great
bodily injury.
State v. Francis Claire Eaton....... Audubon............ Reversed and
remanded......... Adultery.
State v. E. W, Stuart.............. Shelby.. ..o et Afirmed............ Embezzlement.
State v. Henry Tonn................ Linn..... ce0enenn Reversed and
remanded......... Transcript at cost of county.
State v. Louis Deakins.............. Pottawattamie...... Affirmed............ Rape.
State v. Irvin Seitz................. Wapello............| None....oovvenennn. larceny.
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CRIMINAL CASES PENDING IN SUPREME COURT

Title. County. Offense.

tState v. Frank Rolling.................... Plymouth....................0... Seduction.

State v. Sherman Carter.................. Guthrie................cocienn... Forgery.

State v. Frank Roby............ccoviin.. Madison............cceeivnunnnn. Assault with intent to rape.
tState v. Howard K. Berry................ ToOWa. ..o i it i Assault with intent to rape.
State v. Lloyd Patton..................... Polk......... .. secesnseesv.. |Robbery.

State v. Frank Higgins, et al............. POlK. . ittt i e i Liquor nuisance,

State v. Arthur Robinson, etal............ PoOlK. ... it e Larceny.

State v. Brownie Browman............... PolK.....oiiiiii i i Murder.

State v. Earl Prentice.................... LUeas. .. covrniie s et i i Larceny.

State v. Hayes Van Gorder................ MODIO. .ottt eeensaanennnnn Manslaughter.

State v. Hayes Van Gorder................ MONroe. ...t ieiir it Denial of transcript at cost of county.
State v. Wesley LutZ.....ccveevinieennnns Wapello ......coiiiiiiininnnns Breaking and entering.
State v. Fred Keller....coovieineerncnnens WoodbUury......oiviiivriinnnncnns Larceny.

State v. William McClain................. WOOAbUTY. .t evvveneenernnrnnnens Robbery.

State v. John D. Bowers.............con. Cherokee....oovvvvinnnennnnennns Keeping gambling house.
State v. Thomas Howard.................. PABE. e eurersrn et tiraonaaaan Murder.

State v. C. I. Van Hoozer................. Pottawattamie................... Larceny.

State v. Homer Wright........... ..ot GreENE. .o it ittsennssonannnes Jeduction.

State v. Alonzo Brooks.........cocvvenunn. 75§ 1« W Murder.

State v. Henry Tonn...........coovnnnnn, |05 110 1 PSR Criminal syndicalism,
*State v. W. G. McDougal..............c.... 2] 3 S Vlaking false statements.
State v. James T. Townsend.............. Dubuque......oviiiinenenianennss Murder.

State v. James Davis......ooviviiieiennn L0 o) 1 Yo 1 AU P Murder.

State v. M. O. Kingsbury...........evovun. Audubon.......oviiiiiiiniiaan, Bootlegging.

{Fully argued by State.
*Appeal taken by State.

pe
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CIVIL CASES SUBMITTED TO SUPREME COURT
JANUARY TERM, 1919. '

Title, l County. Decision. Nature.
*Re Max Peterson Estate.................. Scott............ Affirmed......... Inheritance Tax.
Shortwell v. Des Moines Electric Co....... Polk........oo.. Affirmed......... Construction of Dam in Des Moines River.
*Rehearing. T T
MAY TERM, 1919,
State ex rel Hoyt v. W. Wyman et al....... Wapello.......... None............ Inheritance Tax.
SEPTEMBER TERM, 1919.
Title. County. Decision. Nature,
State ex rel Saley v. Bokmeyer Bros. et al..|Franklin......... Affirmed......... Liquor Injﬁnction.
*Re Estate of Hetta A. Sanford............. CasS..vovivenenn.. Affirmed in part.. | Inheritance Tax.
Reversed in part. . )
JANUARY TERM, 1920.
State v. Ray Andrews.......ccovvvennnnn. Palo Alto........ Affirmed......... Liquor Injunction,
*Welander v, Akesson, Hoyt, treasurer of
state, et al.........oiiiiiiiiiaet, Montgomery..... Reversed......... Inheritance Tax.

*State appealed.
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SEPTEMBER TERM, 1920.

Title. County. Decision. Nature.
*In the Matter of Continental Casualty Pre-
7 mium TaX Case......cvveeeeenannnnenns Polk............. Reversed......... Taxation of Insurance Company.
*#In Re Right and Authority of Secretary of
State to Issue Retail Dealers’ Licenses
to Second-Hand Dealers........ooeenn. Polk............. Reversed.........
*Eddy v.Shortetal..........coovviiiuveen.. Allamakee....... Reversed in part. .| Inheritance Tax.
Affirmed in part..
*State appealed.
CIVIL CASES PENDING
Title. County. Nature.
Curtis v. Hoyt, treasurer of state........... Van Buren....................... Inheritance Téx.
Eddy v. Short et al (rehearing)............ Allamakee.........covieiiinennn. Inheritance Tax.
In Re Maryland Casualty Co, Premium Tax[PolK...........cciviiiieennnnn. Taxation of Insurance Company.
Kinder v. Utterback, Judge, et al.......... Polk.....coiiiiiiiii it Contempt.

9g

TIVEHENHD AUNYOLLY HHL A0 LU0dHYA



REPORT OF THE ATTORNEY GENERAL 37

Cases disposed of in the Supreme Court of the United States:

State of Iowa v. C. C. Taft Company (Constitutionality of cigarette
seizure law);

Re Estate of Abraham Slimmer (Re right of State of Iowa to institute
original proceedings in Federal courts to collect inheritance tax).

Cases pending in the Supreme Court of the United States:

Louis F. Nagel v. State of Iowa (Writ of error to supreme court follow-
ing affirmance of conviction for perjury by supreme court of Iowa).

Cases disposed of in the United States Circuit Court of Appeals:
H. M. Havner et al. v. Hegnes (Re jurisdiction over receiver for Midland
Packing Company).

Cases pending before the Interstate Commerce Commission :*

C. R. I. & P, Ry. Co. v. R. R. Commissioners et al;

Chicago Great Western R. R. Co. v. R, R. Commissioners et al.;

Great Northern Ry. Co. v. R. R. Commissioners et al.;

Illinoig Central R. R. Co. v. R. R. Commissioners et al.;

Minneapolis & St. Louis R. R. Co. v. R. R. Commissioners et al.;

C. B. & Q. R. R. Co. v. R. R. Commissioners et al.;

A . T. & S. F. Ry. Co. v. R. R. Commissioners et al.;

Inter-urban Ry. Co. v. R. R. Commissioners et al.;

C. St. P. & M. & O. Ry. Co. v. R. R. Commissioners et al.;

C. & N, W. Ry. Co. v. R. R. Commissioners et al.;

C. M. & St. P. Ry. Co. v. R. R. Commissioners et al.;

Wabash Ry. Co. v. R. R. Commissioners et al.;

Ft. Dodge, Des Moines & Southern R. R, Co. v. R. R. Commissioners et al.

*These cases have all been fully argued and have been submitted but no
decision has been announced at this date. (December 3d, 1920). The
question involved is identical in all these cases, namely the two cent
rate.

Partial list of important cases disposed of in the district courts
of the state:

Carey & Sons v. Jowa State Highway Commission. (Re validity of pro-
vision in new highway law granting highway commissions authority
to disapprove contracts made by board of supervisors);

Camp Dodge Condemnation Appeals;

Fair Ground Condemnation Appeal;

Capitol Extension Condemnation Appeal;

Re Condemnation of Animal Husbandry Farm at Ames;

State of Iowa v. Best Producing & Refining Company (Violation of blue
sky law);

Sioux City Mulet Tax Cases (This involves a hundred and ten cases im-
posing an intoxicating liquor mulet tax);

Muscatine Liquor Condemnation Cases (Involving a large number
seizures) ; ' :
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State of Iowa v. Beryl Kirk (Habeas Corpus proceedings);
McCarthy v. Iowa State Board of Agriculture (Involving the ejection of
holder of a concession at State Fair selling seditious books);

Cases involving receivership proceedings:

State of Iowa ex rel Havner v. Associated Packing Company;

State of Iowa ex rel Havner v. Des Moines Union Stock Yards Company;

State of Towa ex rel Havner v. Associated Finance Company;

State of Iowa ex rel Havner v. Midland Packing Company;

Re Pearl City Oil & Gas Company;

M. V. Henderson, Superintendent of Banking v. Farmers Savings Bank
of Braddyville et al.;

Geo. H. Messenger, Superintendent of Banking v. Iowa State Bank of
Hartley et al.;

Geo. H. Messenger, Superintendent of Banking v. Carroll Trust & Savings
Bank of Carroll.

Important cases pending in the district courts of the state:

Board of Supervisors of Story County v. Iowa State Highway Commission
(mandamus proceedings);

Nielson et al. v. Board of Supervisors of Scott County (action to enjoin
collection of special taxes levied under new highway law);

Gray v. Thone and Joseph (action for damages for alleged assault com-
mitted by employees of the state in eradicating premises of plaintiff
of barberry bushes); -

State of Iowa ex rel Havner et al v. Churchill Drug Company (case in-
volving liquor injunction); ‘

Re Seizure of Intoxicating Liquors from Churchill Drug Company (in-
volving seizure of about twelve thousand dollars worth of so-called
patent medicines);

Re Estate of Harry Higgins (Inheritance tax matter);

He Hstate of Felix O’Carroll, Absentee (Inheritance tax matter);

Re Imposition of inheritance tax on certain transfers of property to
Peter F. Olson;

Re Estate of Samuel J. Radley, Jr. (Inheritance tax matter).

The following cases are pending in the United States District
Court for the Southern District of Iowa at Des Moines:

Clinton, Davenport & Muscatine Ry. Co. v. Horace M. Havner, Attorney
General, et al.;

Iowa Southern Utilities Co. v. Horace M. Havner, Attorney General, et al.;

Iowa Railway & Light Co. v. Horace M. Havner, Attorney General, et al.;

Cedar Rapids & Marion City Ry. Co. v. Horace M. Havner, Attorney Gen-
eral, et al.;

Mason City & Clear Lake Ry. Co. v. Horace M. Havner et al.

The petitions have been filed in all of the above cases by the
various railroads mentioned as parties plaintiff, and a temporary
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injunction issued against each of the defendants, restraining them
from enforcing the two-cent fare law of the state of Iowa.

These cases are of great importance of the state, for they involve
the constitutionality of the two-cent fare section of the statutes of
the state of Iowa known as section 2077 supplement to the code of
Towa, 1913. Answers have not been filed in these cases on account
of an agreement with counsel for the plaintiffs waiving the filing of
answers for the present.

Respectfully submitted,
H. M. HavNER, Attorney General.
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with law, my report of the transactions of the Department of
Justice for the state of Iowa for the biennial period ending
December 31, 1920.

H. M. HavNER, Attorney General.

Des Moines, Iowa, December 31, 1920.
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OPINIONS RELATING TO THE GOVERNOR

MARTIAL LAW

General discussion of Power of Governor to declare Martial Law
on account of coal strike; also discussion as to right to secure receiver-
ship for coal mines.

November 19, 1919.
Hon. W. L. Harding,
Governor of Towa.
Dear Sir:
I am in receipt of your favor of November 18th requesting an

opinion from this department with reference to the following
questions:

First: Do the Iowa statutes confer authority under the
state of facts as they are within the state of Towa at this time
for the executive to go into court and require the mines to
operate, or to have a receiver appointed and operate the mines?

Second: Is it within the authority of the executive, where
a mine is idle, to declare martial law under the great public
necessity for coal, and operate the mines and distribute the
coal where needed ?

It is the opinion of this department that your first question must
be answered in the negative; that you do not have the authority,

as the governor of the state, to go into the courts and require the
mines to operate, or to have a receiver appointed, and operate the
mines. This power, if it exists, does not rest in you, and it is very
questionable, under the facts as they exist in this state, whether
there is any power in any person upon a true allegation of facts to
secure the appointment of a receiver. The mine operators have
already taken action in which they have declared that they are
willing to operate the mines, and that they are willing that the
miners shall go back, and that they will agree with the miners that
the scale of wages in force at the time the mines were closed shall
be reinstated, and that whatever, if any, advance is allowed in the
final settlement of the present difficulty shall be retroactive, and
shall date from the time the miners shall commence work.

‘With such a condition existing with reference to the mine oper-
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ators, a true allegation of fact would render demurrable any appli-
cation for the appointment of a receiver.

‘With reference to your second question :

““Is it within the authority of the executive, where a mine
is idle, to deciare martial law under the great public necessity
for coal, and operate the mines and distribute the coal where

needed ?
We find the facts as follows:

There is not enough fuel in the state of Iowa or that is obtainable
to meet the requirements of the citizenship of this state for more
than one week. Many people are out of fuel altogther. This is more
general among the poor classes who have been unable to lay in a
supply, and who by reason of their limited means are unable to
purchase the higher priced fuel. Instances have been called to our
attention where families are already burning their furniture. Some
families with small children have only a supply of two or three
days’ fuel on hand. The hospitals of the state have not to exceed
a supply of ten days, and some of the hospitals and schools have
already closed down by reason of the want of fuel. The state
capitol has a supply of ouly one or two days’ fuel; the other state
institutious, including the asylums and penitentiaries, have but a
few days’ supply. Dire distress is confronting practically the entire
state owing to a lack of fuel. In many of the towns of the state
water cannot be furnished to the citizenship longer than a day or
two by reason of the shortage of fuel to operate the water plants,
and fire protection in several towns is already cut off for the same
reason. Without a new supply of fuel the water works of the city
of Des Moines cannot be operated more than ten days.

The light, power and gas plants of the city of Des Moines will
be compelled to shut down by reason of fuel shortage within a few
days, and what is true of Des Moines is true of practically every
other town in the state. Thousands of pounds of meat and food
products will be wasted for want of proper refrigeration on account
of the shortage of fuel. By reason of the shortage of fuel and
power, thousands of people will be thrown out of employment in
the state, and many will have no means with which to support them-

selves in a very few days.

Calamity and dire disaster are confronting every manufacturing
plant and employe thereof. Men have already informed the fuel
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administrators of the city of Des Moines and other towns that they
are without fuel; that some of the residents have fuel, and these
men have stated that they intend to take this fuel regardless of
what amount of force is necessary in order to acquire the same.

The whole situation as it confronts you as the chief executive of
the state of Iowa, under the facts as they are presented to me, is
that of impending disorder, riot and untold suffering of the people
from cold and want of food supplies.

Section 2215-£19, Supplement to the Code, 1913, provides:

‘‘The governor shall have the power in cases of insurrection,
invasion, or breaches of the peace, or imminent danger thereof,
to order into the service of the state such of its military force
as he may think proper, under the command of the senior
officer thereof.”’

In the recent riot in the city of Omaha, the federal troops were
called out and were kept in service in that city for many days,
not only for the purpose of quelling the riot itself, but after the
riot was entirely quelled, to prevent the threatened recurrence of
the same. At the same time this riot was in progress in Omaha, a
military guard was placed around the stores in the city of Council
Bluffs, where firearms were obtainable, for the purpose of prevent-
ing the securing of arms from these stores, to the end that bloodshed
and suffering might be avoided and to prevent any further contin-
uance of the riot then in progress in the city of Omaha and any
occurance of the same in the city of Counecil Bluffs. While martial
law was not actually declared in the city of Council Bluffs at that
time, there can be no question under the circumstances then present
that the authority existed in the chief executive to place guards
about buildings to prevent the taking of firearms therefrom, or the
securing of firearms therefrom—and there can be no question but
what it is so lodged—then in order to prevent the suffering and
rioting that must follow a condition with which the state of Iowa
is now confronted, the same power that warrants the chief executive
in preventing the taking of firearms will warrant the chief executive
in taking such steps as will prevent the disaster which now faces
the citizenship of the state of Iowa.

The case of:
Commonwealth ex rel Wadsworth v. Shortall, 206 Pa. 165,

is an authority in point of this opinion. That ease involved the
question of the right of the governor of Pennsylvania to declare
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martial law during a coal strike in the anthracite coal fields in that
state. The court in passing upon the question of the right of the
governor to declare martial law, used the following languge:

‘‘The effect of martial law, therefore, is to put into operation
the powers and methods vested in the commanding officer by
military law. So far as his powers for the preservation of
order and security of life and property are concerned, there
is no limit but the necessities and exigency of the situation.
And in this respect there is no difference between a public war
and domestic insurrection. What has been called the para-
mount law of self-defense, common to all countries, has estab-
lished the rule that whatever force is necessary is also lawful.

‘“Whatever force is necessary for self-defense is also lawful.
This law, applied nationally, is the martial law, which is an
offshoot of the common law, and, although ordinarily dormant
in peace, may be called forth by insurrection or invasion, * * *

“When a riot assumes such proportions that it cannot be
quelled by ordinary means, and threatens irreparable injury
to life or property, the sherifft may call forth the posse comita-
tus and exercise an authority as their chief which can hardly
be distingnished from that of a general engaged in repelling
a foreign enemy or subduing a revolt. * * *

“In determining the responsibility for such acts, the courts
proceed upon the prineciple of the common law as applied in
issues of false imprisonment, self-defense, ete., that the acis
must be judged by the appearance of things at the time. ‘It
is not less clear that, although the justification must be based
on necessity, and cannot stand on any other ground, it will be
enough if the circumstances induce and justify the belief that
an imminent peril exists, and cannot be averted without tran-
seending the usual rules of conduct.”’

Birkhimer, in his work on Military Government and Martial
Law, 473, page 445,

speaking with reference to conditions similar to those under con-
sideration, said:

‘“ Amidst this general consternation, the military commander
may be the sole person inspired with confidence. He may
encourage the people to pursue their affairs undeterred by fear
of the enemy. But it by no means follows that he will be
able to reassure those whom he would thus quiet. An unde-
fined dread of evils to come may have paralyzed the usually
strong arm of civil authority. Seecret enemies, disguised as
friends, contribute to the feeling of unrest. The machinery
of municipal government stands still or works remittantly.
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This may be unattended by civil commotion, no trace of which
may anywhere be discernible. No disposiiton may exist to
thwart the ordinary authorities in the performance of their
duties. And yet, while attention is fixed upon one object only,
and every energy is bent to the one paramount dnty—repelling
the invasion—the power of effectively carrying on the civil
government imperceptibly may pass away. But no community
can live without government, which in times of great excite-
ment must needs be active and forceful. And if it become
incompetent to perform its functions, not because of opposi-
tion, but from mere inanition, nothing remains but to call
forth that great reserve power, martial law.”’

The same thought is expressed in
Winthrop’s Martial Law and Precedents,
Vol. 2 (2nd Ed.), pp. 1274-5.

The writer, in speaking with reference to when martial law might
be declared, said at page 1275

‘“While therefore the emergency under which martial law
is lawfully exercised may be war; while it is in fact during war
and because of the exigencies incident to war that such law
has most frequently been resorted to; it is not in the judgment
of the writer war alone that may call it into existence.”’

On page 1279, speaking with reference to martial law, the same
authority says:

““The employment of martial law has been likened to the
exercise of the right of self-defense by an individual. Its
occasion and justification thus is necessity. * * * Martial law
is indeed resorted to as much for the protection of the lives
and property of peaceable individuals as for the repression of

" hostile or violent elements.”’

No lawyer would gainsay the right of the chief executive to
declare -martial law if a great fire were in progress in order that
the ravages of the fire might be stopped and property which was.
being threatened and damage by fire preserved and protected.

This has been resorted to so many times that no citation of author-
ity upon this proposition is necessary. Suppose, for instance, that a
dam, owned by private parties, was intended to protect a great
city from the ravages of a flood, and a flood was imminent, and
the owners of the dam refused or were unable for any reason to
secure help to maintain the dam; the chief executive under such
circumstances would be empowered to use the authority of the state

to protect this dam and keep it intact in order to prevent loss and
4
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disaster to the inhabitants of the city. No man could successfully
question the right of the chief executive to so act under such
circumstances.

It is not necessary that the chief executive should wait until
the blow falls before he acts. ‘

Section 2215-£19, Supplement *to the Code, 1913, provides that
‘‘the governor shall have the power in cases of insurrection, inva-
sion, or breeches of the peace, or imminent danger thereof, ete.,
to invoke the military power’’.

Birkhimer, in his Military Government and Martial Law, at page
444, pp. 467, says:

““Nothing short of necessity can justify a recourse to martial
law, but such necessity may exist before the blow falls.”’

Hare in American Constitutional Law, vol. 2, page 964, speaks
to the same effect.

In any city where a riot or disorder is threatened, under our
statute the chief executive has the power to declare martial
law.

Under the circumstances and facts existing at the present time,
an imminent peril exists and cannot be averted without transcend-
ing the usual rules of conduct.

It is the opinion, therefore, of this department that under the
conditions which are present in the state of Towa at this time, you
have the power to declare martial law; that you have the power
to take possession of the coal mines under such declaration and
to call for troops and employ men to manage and conduct the
coal mines and to remove the coal therefrom; that you have the
power to take possession of whatever means of transportation
is necessary, either by way of trucks or railways which are intra-
state, and to enlist and employ men for the purpose of transport-
ing such fuel from the place where it is produced to the places
where it is needed in the state to protect the lives and property
of the citizens. You have the power in this connection to secure
whatever other kind of fuel is obtainable and to cause it to be
transported in the same manner, and to contract the obligations
of the state in whatever amount is necessary in order to secure
the performance of this work, and you will have this power so
long as the exigencies which are now present in this state exist.

This power is a necessary incident of sovereignty. It is neces-
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sary to the preservation of the state. Subject to the jurisdiction
and powers of the federal government, as delegated or surrendered
by the state. Like all other sovereignties, it must have the power
to preserve itself. To hold otherwise would be an admission on
the part of the sovereign state of its inability to protect the lives
and property of its citizenship.

The state must maintain her sovereignty. Under the laws and
constitution of this state, and the power vested in its chief execu-
tive by them, he is fully warranted in protecting the lives and
property of its citizenship, under the conditions such as are
ﬁssented in the present crisis.

H. M. HAVNER, Attorncy General.

MARTIAL LAW

General discussion as to the power of the Governor to declare Martial
Law on account of coal strike.

November 21, 1919,
Hon. W. L. Harding,
Governor of Iowa.
Dear Sir: Your favor of November eighteenth propounded to
me but two questions, which are as follows:

“First: Do the Towa Statutes confer authority under the
state of facts as they are within the state of Iowa at this
time for the executive to go into court and require the mines
to operate, or to have a receiver appointed and operate the
mines?

Second: Is it within the authority of the executive, where
a mine is idle, to declare martial law under the great public
necessity for coal, and operate the mines and distribute the
coal where needed ?”’

Your favor of the twentieth contains an entirely distinet propo-
sition, which is as follows:

‘“What is the authority of the state to act in reference to
coal since the Federal Government has assumed entire charge
of the matter and has gone to the extent of fixing the prices
of coal at the mouth of the mine, the wage that is to be paid
the workmen, and the distribution of the coal up to the time
it is delivered to the purchaser on his own side track.

“I will appreciate an early reply in reference to the rela-
tionship between state and federal authority on coal at the
present time and under all the law and facts in the case.”’
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In your inquiry of the twentieth you have assumed conditions
which I am informed do not exist.

Upon receipt of your inguiry I immediately wired officials in
Washington to ascertain the facts with reference to what, if any
action, had been taken by the President under the powers granted
by the Liever Act with reference to coal. The information which
1 secured was that the only action which had been taken by the
President under the powers granted by the Lever Act was that

" of fixing prices of coal on the track at the mouth of the mine.

The only provision in the federal law with reference to coal
in lowa, its mining, distribution, or price is contained in what
is commonly known as the Lever Act passed by Congress August
10, 1917. The Lever Act, in so far as it relates to the questions
involved in your letter, is as follows:

““The Pesident of the United States shall be, and he is
hereby authorized and empowered, whenever and wherever
i his judgment necessary for the cjficient proseculion of the
war, to fix the price of coal and coke, wherever and whenever
sold, eituer by producer or dealer, to establish rules for the
regulation of and to regulate the method of production, sale,
shipment, distribution, apportionment, or storage thereof
among dealers and consamers, domestic or foreign: said
authority and power may be erercised by him in each case
through the agency of the Kederal Trade Commission during
the war or for such part of said time as in his judgment may
be necessary.

That if, in the opinion of the President, any such pro-
ducer or dealer fails or neglects to conform to such prices
or regulation, or to conduct his business efficiently under
the regulations and control of the President as aforesaid, or
conducts it in a manner prejudicial to the public interest,
then the President is hereby authorized and empowered in
every such case to requisition and take over the plant, busi-
ness, and oll appurtenances thereof belonging to such pro-
ducer or dealer as a going concern, and to operate or cause
the same to be operated in such manner and through such
agency as he may direct during the period of the war or for
such part of suid time as in his judgment may be necessary.

That any producer or dealer whose plant, business, and
appurtenances shall have been requisitioned or taken over the
President shall be paid a just compensation for the use thereof
during the period that the same may be requisitioned or taken
over as aforesaid, which compensation the President shall fix
or cause to be fixed by the Federal Trade Commission.
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That if the prices so fixed, or if, in the case of the taking
over or requisitioning of the mines or business of any such
producer or dealer the compensation therefor as determined
by the provisions of this Act be not satisfactory to the person
or persons entitled to receive the same, such person shall be
paid seventy-five per centum of the amount so determined, and
shall be entitled to sue the United States to recover such fur-
ther sum as, added to said seventy-five per centum, will make
up such amount as will be just compensation in the manner
provided by section twenty-four, paragraph twenty, and sec-
tion one hundred and forty-five of the Judicial Code.

‘While operating or causing to be operated any such plants
or business, the President is authorized to prescribe such regu-
lations as he may deem essential for the employment, control,
and compensation of the employees necessary to conduct the
same.

Or if the President of the United States shall be of the
opinion that he can thereby better provide for the common
defense, and whenever, in his judgment, it shall be necessary
for the efficient prosecution of the war, then he is hereby
authorized and empowered to require any or all producers
of coal and coke, either in any special area or in any special
coul fields, or in the entire United States, to sell their products
only to the Umied States through an agency to be designated
by the President, such agency to regulate the resale of such
coal and coke, and the prices thereof, and to establish rules
for the regulation of and to regulate the methods of produc-
tion, shipment, distribution, apportionment, or storage thereof
among dealers and consumers, domestic or foreignu, and to
make payment of the purchase price thereof to the producers
thereof, or to the person or persons legally entitled to said
payment.

That within fifteen days after notice from the agency so
designated to any producer of coal and coke that his, or its,
output is to be so purchased by the United States as hereinbe-
fore described, such producer shall cease shipments of said
product upon his own account and shall transmit to such
agency all orders received and unfilled or partially unfilled,
showing the exact extent to which shipments have been made
thereon, and thereafter all shipments shall be made only on
authority of the agency designated by the President, and
thereafter no such producer shall sell any of said products
except to the United States through sueh agency, and the said
agency alone is hereby authorized and empowered to purchase
during the continuance of the requirement the output of such
producers.

That the prices to be paid for such products so purchased
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shall be based upon a fair and just profit over and above the
cost of production, including proper maintenance and deple-
tion charges, the reasonableness of such profits and cost of
production to be determined by the Federal Trade Commis-
sion, and if the prices fixed by the said commission of any
such product purchased by the United States as hereinbefore
described be unsatisfactory to the person or persons entitled
to the same, such person or persons shall be paid seventy-five
per centum of the amount so determined, and shall be entitled
to sue the United States to recover such further sum as, added
to said seventy-five per centum, will make up such amount
as will be just compensation in the manner provided by sec-
tion twenty-four paragraph twenty, and section one hundred
and forty-five of the Judicial Code.

All such produets so sold to the United States shall be sold
by the United States at such uniform prices, quality considered,
as may be practicable and as may be determined by said agency
to be just and fair.

Any moneys received by the United States for the sale of
any such coal and coke may, in the discretion of the President,
be used as a revolving fund for further carrying out the pur-
poses of this section. Any moneys not so used shall be cov-
ered into the Treasury as miscellaneous receipts.

That when directed by the President, the Federal Trade
Commission is hereby required to proceed to make full inquiry,
giving such notice as it may deem practicable, into the cost
of producing under reasonably efficient management at the
various places of production the following commodities, to
wit, coal and coke.

The books, correspondence, records, and papers in any way
referring to transactions of any kind relating to the mining,
production, sale, or distribution of all mine operators or other
persons whose coal and coke have or may become subject to
this section, and the books, correspondence, records, and papers
of any person applying for the purchase of coal and coke
from the United States shall at all times be subject to inspee-
tion by the said agency, and such person or persons shall
promptly furnish said agency any data or information relat-
ing to the business of such person or persons which said agency
may call for, and said agency is hereby authorized to procure
the information in reference to the business of such coal mine
operators and producers of coke and customers therefor to
the manner provided for in sections six and nine of the Acts
of Congress approved September twenty-sixth, nineteen hun-
dred and fourteen, entitled ‘An Act to create a Federal Trade
Commission, to define its powers and duties, and for other
purposes,” and said agency is hereby authorized and em-
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powered to exercise all the powers granted to the Federal
Trade Commission by said Act for the carrying out of the
purposes of this section.

Having completed its inquiry respecting any commodity in
any locality, it shall, if the President has decided to fix the
prices at which any such commodity shall be sold by pro-
ducers and dealers generally, fix and publish maximum
prices for both producers of and dealers in any such commod-
ity, which maximum prices shall be observed by all producers
and dealers until further action thereon is taken by the com-
mission, :

To fixing maximum prices for producers the commission
shall allow the cost of production, including the expense of
operation, maintenance, depreciation, and depletion, and shail
add thereto a just and reasonable profit.

In fixing such prices for dealers, the commission shall allow
the cost to the dealer and shall add thereto a just and reason-
able sum for his profit in the transaction.

The maximum price so fixed and published shall not be con-
strued as invalidating any contract in which prices are fixed,
made in good faith, prior to the establishment and publication
of maximum prices by the commission.

Whoever shall, with knowledge that the prices of any such
commodity have been fixed as herein provided, ask, demand,
or receive a higher price, or whoever shall, with knowledge
that the regulations have been prescribed as herein provided,
violate or refuse to conform to any of the same, shall, upon
conviction, be punished by fine of not more than $5,000, or by
imprisonment for not more than two years, or both. Each
independent transaction shall constitute a separate offense.

Nothing in this section shall be construed as restricting or
modifying in any manner the right of the Government of the
United States may have in its own behalf or in behalf of any
other Government at war with Germany to purchase, requisi-
tion, or take over any such eommodities for the equipment,
maintenance, or support of armed forces at any price or upon
any terms that may be agreed upon or otherwise lawfully
determined.”’

““The provisions of this Act shall cease to be in effect when
the existing state of war hetween the United States and Ger-
many shall have terminated, and the fact and date of such
termination shall be ascertained and proclaimed by the Presi-
dent; but the termination of this Act shall not affect any act
done, or any right or obligation aceruing or accrued, or any
suit or proceeding had or commenced in any civil case before
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the said termination pursuant to this Act; but all rights and
liabilities under this Aect arising before its termiration shall
continue and may be enforced in the same manner as if the
Act had not terminated. Any offense committed and all pen-
alties, forfeitures, or liabilities incurred prior to such termina-
tion may be prosecuted or punished in the same manner and
with the same effect as if this Act had not been terminated.’’

In order that any of the provisions contained in the I.ever Act
shall become effective, it is necessary that the President issue his
proclamation or order with reference thereto. As I am advised
from Washington, the only order or proclamation issued by the
President under the provisions of said act is to fix the price of coal
on the track at the mouth of the mine. This order is effective and
supercedes all state authority to this extent.

Therefore, if this information is correct, in so far as all of the
other provisions of said act with reference to the mining, produe-
tion or distribution of coal in Towa are concerned, the Lever Act
has not been put into operation or effect and will not be effective in
any manner until such time or times as the President shall see fit
to exercise the power and authority granted him under said act
and issue his proclamation or order with reference thereto.

H. M. HavyEer, Attorney General.

NEITHER GOVERNOR NOR EXECUTIVE COUNCILL HAVE AUTHOR-
ITY TO SELL STATE PROPERTY

Real property owned by the State of Iowa cannot be sold or leased
by the Governor, Adjutant General or Executive Council in the absence
of express authority. The right to sell or lease Camp Dodge, being
property of the state, rests solely in the legislature.

May 8, 1919,
Hon. W. L. Harding, Governor of Towa.
Dear Sir: T am in receipt of your favor of May 1st with the fol-
lowing inquiry :

““The Federal Government has indicated that it desires
either to purchase or rent from the state of Towa lands owned
by the state and a part of what is now known as Camp Dodge.

“Kindly furnish me with an opinion as to the authority of
the governor, adjutant general or executive council to sell or
lease the said lands owned by the state.”’

Upon an examination of the records in this department I find a
resolution was adopted by the executive council of the state of
Jowa, as follows: R
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‘“WHEREAS, in the opinion of the executive council of the
state, the public interest requires the taking of the following
described real estate, to wit: That part of the south half of
the northwest quarter of section thirty-five, township eighty,
north, range twenty-five, west of the 5th P. M. lowa, lying
east of Beaver Creek, and also the south half of the north-
east quarter of said section thirty-six in said township and
range, and also lots sixteen, seventeen, eighteen and nineteen
of the official plat of the northeast quarter of section thirty-six
in said township and range, and also the northwest quarter
of the northwest quarter of section thirty-one in township
eighty, north, range twenty-four, west of the 5th P. M. Iowa,
as additional grounds for the state military reserve officially
known as Camp Grenville M. Dodge: ’

NOW, THEREFORE, BE IT RESOLVED: that proceed-
ings be instituted in the name of the state for the condemna-
tion of such real estate as provided by law.

““W. L. HARDING,
“W. S. ALLEN,
“FRANK S. SHAW,
““ Executive Council.
‘¢ Attest:
“R. E. BALES, Secretary.”’

In accordance with an order signed by you as governor, I was
appointed to conduct the above mentioned condemnation proceed-
ings.

Section 2024-d, supplement to the code, 1913, provides, in part,
as follows: '

“Additional grounds for state purposes—dJury selected by
chief justice. Whenever, in the opinion of the executive coun-
cil of the state, public interest requires the taking of real
estate as a site for any state building, or as additional grounds
for any existing state building, or for any other state pur-
pose, the state may take and hold, under its right of eminent
domain, so much real estate as is necessary for the purpose
for which the same is taken;”’ * * *

The land in question was condemned under and by virtue of
the authority furnished by section 2024-d, supplement to the code,
1913. The title to said property was thereby vested in the state of
Iowa, and there is no authority for the sale of such property be-
longing to the state of Iowa except by legislative enactment.

The power to dispose of state property is vested in the legisla-
ture, which must make provision for the transfer of same by
statute.
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The federal government would have the power under section
4-b, supplement to the code, 1913, for the condemnation of such
property by the United States government, if said land is desired
by the federal government as a site for a customs house, .court
house, post office, arsenal or other public building whatever, or
for any other purpose of the government.

The same rule would obtain with reference to the matter of the
leasing of said land. There would be no power upon the part of
any officer of the state to lease said property so acquired as above
stated without a legislative enactment.

It is, therefore, the opinion of this department that there is no
officer of the state of Towa who has the power or authority to sell
or lease the land so acquired.

H. M. Havner, Attorney General.
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PRICE OF HOUSE AND SENATE JOURNALS

The Secretary of State is required to make application for the admit-
tance of the House and Senate Journals to the U. S. Mail. When the
Journals are admitted as second class matter the subscription rate is
$1.50 for both Journals when mailed to the same address.

January 15, 1919.
Hon. W. S. Allen, Secretary of State.

Dear Sir: We have your letter of January 15th in which you
ask for our interpretation of the provisions of chapter 179, Aects
of the 36th General Assembly relative to the sum to be charged for
subseriptions to the legislative journals.

Section 1 of the Aects in part provides:

““That the secretary of state cause to be printed for public
distribution the senate journal and the house journal during
each session of the general assembly in sufficient numbers
to supply public demand, and shall cause to be forwarded, by
mail, as soon as practicable after the same are printed, such
journals upon payment of the subseription price of one dol-
lar ($1.00) for either the senate or the house journal for each
legislative session, or that portion thereof after the subscrip-
tion is received; and the proceeds received by the secretary of
state shall be by him covered into the treasury of the state
of Towa. * * * * *7

It is clear from the provisions of this section that the charge
for the house journal is $1.00 and for the senate journal, $1.00.

Section 4 of the Acts provides:

““The secretary of state is directed to make application to
the post office department for the admission .of these journals
to the United States mail as second class matter and when so
admitted, these additional words shall be printed on the front
page of each journal and the subscription price fixed accord-

ingly.
¢ “The journals to one address, $1.50." *’
It will be noted that the foregoing section directs the secretary

of state to make application to the postoffice department for the
admission of these journals to the United States mail as second
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class matter and when so admitted, the price for both journals
sent to one address is fixed at $1.50. '

It is the opinion of this department that until these journals
are admitted to the United States mail as second class matter, that
the secreary of state should charge $1.00 for the house journal ana
$1.00 for the senate journal, and that it is only in case that the
journals are admitted to the United States mail as second class
matter that you are authorized to charge $1.50, and then only
when both journals are sent to one address.

B. J. Powkrs, Assistant Attorney General.

CORRECTION OFF LAND RECORDS

Original sales entry as well as the patent and certificate of final
payment are records and can be corrected by the Secretary of State.
November 24, 1919.
Hon. W. C. Ramsay, Secretary of State.
Dear Sir: Your letter of the 5th inst., addressed to Attorney
General H. M. Havner, has been referred to me for reply.

You ask in substance the following:

‘When the original sales record of land shows a specific
description but the patent and certificate of final payment
shows a different deseription, has the secretary of state the
power to correct the deseription in the certificate of final pay-
ment and patent so as to conform to the description as shown
in the original sales record? :

Code Section 78 not only authorizes you, but requires you

““to correct all clerical errors in his office in name of grantee
and description of tract of land conveyed by the state found
upon the records of such office. * * *7

There is no doubt in my mind that the original sales entry, as
well as the patent and certificate of final payment are records
within the meaning of section 78 above quoted.

I am therefore of the opintion that your question should be
answered in the affirmative.
W. R. C. KeNprick, Assistant Attorney General.
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TRADE MARKS.

Secretary of state cannot limit the trade mark to a specific form
when issuing a certificate under Sec. 5049 of Code.

May 28, 1920.
Hon. W. C. Ramsay, Secretary of State.
Dear Sir: You have requested an opinion from this depart-
ment upon the following facts:

This department is being constantly requested to file for
record and certify to such filing with forms of trade-mark,
labels and forms of advertising.

Frequently these requests are for a word or words in cer-
tain forms or color by class and made to use these words in
different forms or colors than those submited.

This office has taken the position that the certificate issued
from this department only permits the use of the word or
words in the form submitted.

In the instant case you have certified as follows:

““I hereby certify, That in compliance with the provisions of
Section 5049, of the Code of Iowa, Fabreeka Belting Company
of Boston, Massachusetts, has this day filed in the office of
Secretary of State a ‘Trade Mark’ described substantially as
follows: Consisting of the word ‘Fabreeka’ in the form of
and as shown by the fac simile hereto attached and hereby
made a part of this registration. To be used as a ‘Trade
Mark’ only under this registration in connection with the man-

- ufacture and sale of laminated belting.”’

You then ask:

It is requested that you inform this department in an opin-
ion as to its rights in restricting the use of the submitted form
of trade-mark to that form as submitted in the application
for registration.

The statute under which trade-marks are registered in Jowa pro-
vides as follows:

‘‘Every person, or association or union of working men or .
others, that has adopted or shall adopt for their protection
any label, trade-mark or form of advertisement, may file the
same for record in the office of the secretary of state by leav-
ing two copies, counterparts or fac similes thereof with the
secretary of state. Said secretary shall thereupon deliver
to such person, association or union so filing the same a duly
attested certificate of the record of the same, for which he
shall receive a fee of one dollar. Such certificate of record
shall in all actions and prosecutions under the following six
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sections be sufficient proof of the adoption of such label,
trade-mark or form of advertisement, and the right of said
person, association or union to adopt the same.”’

The question is, Shall you omit from your certificate the words
‘‘in the form of?’’

It will be observed from a reading of Section 5049, supra, that
there shall be filed in the office of the seeretary of state fac similes
of the words adopted as a trade-mark. The question as to whether
you may legally restrict the use of such words to any particular
form is open to very serious doubt. Our Supreme Court has pro-
tected a trade-mark composed of certain words, even though they
were not always used in the same form. ,

In the case of Shaver v. Shaver, 54 Towa, 208, the plaintiff
had been engaged in the manufacture of wagons for many years.
The business, for a time, was prosecuted by a co-partnership com-
posed of plaintiff and the defendants, his brothers, and another
person. Upon the dissolution of the partnerships, plaintiff con-
tinued business and acquired all the property of the firm. Plaintiff
adopted as a trade-mark the words, ‘‘Shaver Wagon, Eldora?’,
which was at first, with some variations in form, painted conspi-
cuously on all wagons manufactured and sold by him. His trade-
mark was painted on the wagons in substantially the same form and
manner, but not always in the identical form and manner. After
the dissolution of the firm the defendant engaged in the manu-
facture of wagons and painted thereon the identical words used
as a trade-mark by plaintiff, but changed the form. Plaintiff
brought an action to enjoin defendants from the use of the trade-
mark, the District Court entered a decree granting the relief sought
and in affirming the case on appeal the Supreme Court say:

““We are clearly of the opinion that the trade-mark of
plaintiff is used by defendants with so little variation that
their wagons would be readily taken to be of the manufaec-
ture of plaintiff. The imitation used by defendants, we have
no doubt is calculated to deceive customers, and thus defraud
them and injure and defraud plaintiff. Applying the doc-
trines we have above announced, we are of the opinion plain-
tiff has made out a ecase ecalling for the interposition of the
power of equity to enjoin defendants from the further use
of his trade-mark.”’

It will be observed, therefore, that the courts will protect one
in the use of his trade-mark, even though it is not always used in
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the same form. I can readily see how the occasion might arise
wherein the proprietor of a trade-mark might want to use it in a
different form. For instance, if he were manufacturing articles
in various sizes he would undoubtedly prefer to use a form of his
trade-mark that would correspond with the size of the particular
article manufactured.

Therefore, I am of the opinion that the applicant for a certi-
ficate in the instant case is entitled to a certificate with the words
““in the form of’’ omitted.

W. R. C. KeNDRrICK, Assistant Attorney General.
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APPROPRIATION TO IOWA POULTRY ASSOCIATION
The appropriation is limited to the actual amount used for premiums,
not to exceed $100.
September 6, 1919.
Hon. F. S. Shaw, Auditor of State.
Dear Sir: Your letter of the 4th inst., addressed to Attorney
General H. M. Havner, has been referred to me for reply.

You ask in substance whether the county poultry associations
referred to in chapter 563, acts of the 37th General Assembly, are
entitled to the one hundred dollars appropriated in aid of such
associations, or only so much of said appropriation as is actually
expended for premiums.

Section 2 of the act appropriates:

" ““a sum not to exceed one hundred dollars ($100.00) for
such poultry association’s work in each county as hereinafter
provided.’’

It is ‘‘hereinafter provided’’ in section 4 of the act that the
president and secretary of such associations shall file with the
county auditor a sworn statement of the actual amount of cash
premiums paid at the exhibition for which state aid is being de-
- manded ; and it is further provided in said section that

‘“After each exhibition held by any Iowa poultry associa-
tion or club the president and secretary of sucn association or
club claiming the benefits of any such appropriation shall
file with the county auditor a sworn statement of the actual
statement of the actual amount of cash premiums paid at the
exhibition of the current season, which must correspond with
the published offer of premiums, as printed in their premium
lists. Such statement shall be accompanied by an itemized
list of all premiums which are to be paid from such one hun-
dred dollars ($100.00) as claimed, with the names and ad-
dresses of each farmer or poultry breeder entitled to same,
and a copy of the published premium list and paid up mem-
bership list duly verified by the secretary and president of
such association or eclub.”’

It is evident that the legislature intended to and did appro-
priate only so much money as was used by such association in the
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way of premiums, not to exceed one hundred dollars, and did not
appropriate a flat sum of one hundred dollars to be used by such
associations in any manner they deemed fit.

I am therefore of the opinion that the appropriation by the
state can be used only in the way of premiums, not to exceed one
hundred dollars, and that the auditor of state would not be au-
thorized to draw a warrant for any greater sum than shown by the
sworn statement to have been used for premiums,

W. R. C. KENDRICK, Assistant Attorney General.

COMPENSATION OF MUNICIPAL ACCOUNTANTS

Municipal accountants are entitled to compensation at the rate of
seven dollars per day.

July 10, 1920.
Hon. Frank S. Shaw, Auditor of State.
Dear Sir: Your letter of the 13th inst., addressed to the at-
torney general has been referred to me for reply.

You ask for an interpretation of the statutes governing the
amount of per diem allowed to municipal examiners.

The statutes applicable to your question will be found in section
1056-a1l of the supplement to the code, 1913, as amended by chap-
Chapter 301, which increased the per diem to six dollars per day,

Section 1056-all, so far as material to your question, provides:

‘‘The compensation of said examiners shall be five dollars
for each day actually employed, together with their necessary
traveling expenses; the sum so due in any case shall be paid
by the auditor of state upon the presentation of proper bills
therefor, by warrants on the treasury of state; thereupon the
auditor of state shall file a claim for the full amount so allowed -
with the auditor or clerk of the city or town examined, and
the council thereof shall provide for its payment.”’

The 38th General Assembly amended section 1056-all by in-
creasing the per diem of municipal examiners to six dollars per day.
Chapter 301, which increased the per diem to six dollars per day,

was introduced in the Senate and passed by that body on April 3,
1919,

Later in the session, in fact on the last day thereof, chapter 272,
or what is commonly known as the omnibus bill, was passed, to wit,
on April 19, 1919.

5
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Chapter 272 increased the per diem of municipal examiners to
seven dollars per day. It reads:

‘‘The accountants in the muuicipal accounting department
and the county accounting department shall receive a per diem
of seven dollars to be paid by the county or municipality,
together with actual expenses while making examinations.”

It is common knowledge that the so-called omnibus bill is one
of, if not the last act of the general assembly prior to final ad-
journment. It iIs a general practice of the General Assembly in
preparing the omnibus bill to equalize and provide for adequate
compensation for the state employes and in so doing the compen-
sation previously provided for whether in former acts or by acts
of the current session, is frequently increased. In fact the omni-
bus bill especially provides that:

‘“All salaries herein named are in lieu of all statutory sal-
aries for the positions named herein, including such a salaries
as are contained in any bills passed by the 38th General As-

sembly.”’

The date of the approval of the act by the governor is not con-
trolling, for if it were, the legislative will could be defeated by
the governor inadvertently approving an act last which had been
repealed or amended by another act of the General Assembly.

Therefore I am of the opinion that chapter 272, supra, being
the last expression of the legislative will, should govern and that
the per diem allowed municipal accountants should be seven
dollars per day.

B. J. Powers, Adssistant Attorney General.

TRUSTEES OF CEMETERY FUNDS

Under the provisions of section 740, Supplement, 1913, trustees of
cemetery funds are not authorized to invest such funds in securities
selling below par.

February 5, 1920.
Hon. Frank 8. Shaw, Auditor of State.
Dear Sir: Your request for the opinion of this department on
the following question has been referred to me for attention.
You state:

““Will you kindly give me your opinion as to whether eities
under the provisions of section 740 of the supplement to the
code, 1913, may invest cemetery trust funds in United States
government bonds, when the same are selling below par; or
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must the city in making such investment purchase only such
bonds as are selling at par or above.

I am asking this question under the provisions of section
209 of the code.”’

The sectien referred to, section 740 of the 1913 supplement to
the code, provides in part as follows:

““That the mayor and council of such cities and towns, and
the township trustees of eivil townships, wholly outside of any
city or incorporated town, shall have authority to receive and
invest all moneys and property, so donated or bequeathed, in
bonds of the United States, or municipal bonds, or certificates,
or other evidence of indebtedness issued by authority of and
in accordance with the law of this or any other state, when
same are at or above par. * * ¥ % *7’

Human language is indeed imperfect, and, as has often been
said, requires constant interpretation, but this cannot be truth-
fully said of the part of the section above set out. As I read and
understand the portion quoted, it is about as clear and explicit as
human language can well be, and while we may doubt the wisdom,
as well as the expediency of the part which very properly au-
thorizes the trustees of cemetery funds to purchase United States
government bonds, but limits the purchase to ‘‘only such bonds as
are selling at or above par,”’ yet the legislature is the sole and
only judge of that question and it is, therefore, outside the prov-
inee of the courts, and this department as well, to inquire into or
interfere therewith.

The term or phrase ‘‘selling at or above par,’”” when applied to
the sale of securities, simply means that they are selling on the
market or stock exchange at their face value, one hundred cents
on the dollar, as applied to the sales at par, and are selling at a
premium more than one hundred cents on the dollar when applied
to sales above par.

The converse of these conditions exists when securities are sell-
ing ¢n the market below par, at a disecount, for less than one hun-
dred cents on the dollars. The value of all securities fluctuate on
the open market, and, while it is to be regretted that the several
issues of so-called liberty bonds could not have been maintained at
par, yet it is a matter of common knowledge that nearly, if not
quite, all of such issues are now selling at a discount, which, in
some instances, has reached as high as eight per cent.
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It is the private, personal opinion of the writer that the purchase
of United States government bonds, drawing four and one-fourth
per cent interest, at the present market price of ninety-two or
ninety-three cents on the dollar, is not only a desirable, but a very
profitable investment for trust or otheér funds, but I cannot see my
way clear to hold that section 740 of the 1913 supplenfent to the
code authorizes the trustees of cemetery funds to invest such funds
in any class of securities selling at a discount and you are, there-
fore, advised, though I am reluctant to do so, that the city cannot
lawfully invest cemetery funds in United States bonds that are
selling below par.

J. W. SANDUSKY, Assistant Attorney General.

INTEREST ON PUBLIC FUNDS
Any school secretary or other public officer who receives interest
on public funds must account for all interest thus received.
A school board has authority to compromise a claim against an
officer of the school corporation when it is impossible to recover the
tfull amount due from such officer to the school district.

October 23, 1919.
Hon. Frank S. Shaw, Auditor of State.
Dear Sir: We have your letter of October 17th in which you
ask the opinion of this department upon the following proposition:

“First: In case a secretary of an independent school dis-
trict fails to report and account for tuitions and other moneys
collected by him and belonging to the district, and retains this
money and appropriates it to his own personal use by loan-
ing it out and collecting interest on same at rates ranging
from six to eight per cent, in settling up the shortage may
interest be charged on such shortage from dates that it should
have been turned over to the school treasurer? If so, what
rate of interest may be charged?

Second: In case that interest may be charged has the school
board or anyone else the authority to remit this interest in
order to secure a settlement of the principal?”’

In answering your first inquiry, permit us to state that there
is a decided conflict among the holdings of the supreme courts of
the various states upon this proposition. Our own court, however,
has repudiated the doctrine followed in Colorado and a number of
other states and announced the doctrine that a public officer who
receives public funds by virtue of his office is liable for and must
account for all interest earned on such funds while in his pos-
session. We refer you to the case of
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Rhea v. Brewster, 130 Ta. 729; 107 N. W. 940 wherein a clerk
of the district eourt received certain money by virtue of his office.
He deposited this money in the bank in his name and received a
written promise from the bank that it would pay him four per
cent interest thereon. He paid the prinecipal sum over to the per-
son duly entitled thereto but did not aceount for interest amount-
ing to $377.20 which he received from said deposit. Our court
stated in its opinion that the money came into this clerk’s hands
by virtue of his office and that it was not his property in any
sense of the term even though he had custody of it. Therefore
whatever interest was received was the property of the real owner
of the funds and not the property of the clerk.

The rule announced in the case of Rhea v. Brewster, supra, is
the one adhered to in the case of

Eshelby v. Board of Education, Ohio, ——; 63 N. E. 586
where an action was brought against a school treasurer for in-
terest received by him on school funds and in which it was held
that a school treasurer was bound to acecount to the school dis-
trict for all inecrement following the principal.

The case of

State v. McFetridge, —— Wis. ; 54 N. 'W. 1998; 20 L. R.
A. 232 is in accord with the holdings of our supreme court. Like-
wise is the case of

Miss.

Adams v. Williams,
A. (NS) 855.

In view of these decisions, we beg to inform you that your first
inquiry should be answered by stating that the secretary of the
school district you refer to should be required to account not only
for the principal sum due the school district, but for all interest
he has received from funds while in his possession. The rate of
interest is to be determined by the rate which the secretary re-
ceived from the use of such funds.

; 54 ‘Southern 865; 30 L. R.

Your second Inquiry may well be answered by stating that
since the board of directors of a school corporation are charged
with the duties of caring for the property and the business of the
corporation and its management, that in case they are unable
to recover from an officer of the corporation all of the funds which
have passed into his hands that they may enter into an agreement
whereby a sum less than the total amount due may be accepted in



70 REPORT OF THE ATTORNEY GENERAL

full settlement of the claim of the district. It is to be understood
that in order to give such an agreement validity in the eyes of
the law, it must be one fairly entered into and of a bona fide nature.
Thus if the board should find that they cannot collect the in-
terest on a claim due the district and they can collect the prin-
cipal sum, it is our opinion that such board may enter into an agree-
ment to accept the principal sum in full settlement of the claim
of the district.
B. J. Powers, Assistant Attorney General.

WATERWORKS TRUSTEE CANNOT BE INDIRECTLY INTERESTED
IN ANY CONTRACT WITH TRUSTEES.

A member of the Board of Waterworks Trustees cannot be interested
directly or indirectly in any contract for services, material or labor
performed in the improvement of any waterworks under his contract.
Construing Section 879-q, Supplement of 1913,

February 7, 1919.
Hon. Frank S. Shaw, Auditor of State.

Dear Sir: We have your request for an opinion regarding the
legality of a member of a waterworks board of trustees receiving
compensation for services rendered apart from the regular duties
of said trustee, and you give the following statement of faets:

““A member of the board of trustees of Council Bluffs is
an architect, and when the proposition of building a new and
modern pumping station was brought up and action taken for
the said improvement, this member of the board drew up the
plans and specifications. They were accepted, and during
the period of construction of this building, he supervised and
inspected same and saw it through to completion.

This member of the board presented a bill for his services,
but it was not paid when the question of the legality of it was
brought before the meeting. This architect hired"a man (who
was under his direction) to draw and prepare these plans
and of course was out time and money on them. Now then,
I would like to know if this man is entitled to compensation,
and if he is not, would it be legal to present a bill for labor
that was done by the assistant?’’

In answering this inquiry we desire to direct your attention to
section 879-q, supplement of 1913, which provides in part as
follows :

‘““No officer, including members of the city council, shall
be interested, directly or indirectly, in any contract or job
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of work or material or the profits thereof or services to be
furnished or performed for the city or town.”’

In addition, I desire to direct your further attention to section
1279-¢, supplement of 1913, which provides as follows:

‘“The following provision shall be deemed and held to be
a part of every contract hereafter entered into by any person,
firm or private corporation with the state of Iowa, or with
any county, city, town, city acting under special charter, cities
acting commission form of government, school corporation or
with any municipal corporation, now or hereafter created,
whether said provision be inserted in such contract or not,
to-wit :

‘‘The party to whom this contract has been awarded, hereby
represents and guarantees that he has not, nor has any other
person for or in his behalf, directly or indirectly, entered into
any arrangement or agreement with any other bidder, or with
any public officer, whereby he has paid or is to pay to any
other bidder or public officer any sum of money or anything
of value whatever in order to obtain this contract; and that
he has not, nor has any other person, for or in his behalf,
directly or indirectly, entered into any agreement or arrange-
ment with any other person, firm, corporation or association
which tends to or does lessen or destroy free competition in
the letting of this contract and agrees that the establishment
of the falsity of these representations and guaranties, or any
of them, and he hereby agrees that in case it hereafter be
established that such representations or guaranties, or any of
them, are false, he will forfeit and pay mnot less than 5 per
cent of the contract price, but in no event be less than three
hundred dollars, as liquidated damages to the other con-
tracting party.’’

It is clear that the intent of the legislature is to prohibit any
officer from being placed in the position where he may be called
upon to decide between the interest of the public and between
those of a personal nature.

Our supreme court in the case of James v. City of Hamburg,
174 Towa 301, was called upon to determine the validity of certain
conflicting assignments made by a contractor doing work for the
city of Hamburg, one assignment having been executed to a bank
in which one member of the council was cashier. The other
assignee was a material man, who pleaded the invalidity of the
bank’s assignment because the bank was a partnership and one
of the members thereof was a member of the city council. In
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holding that the assignment to the bank was invalid and contrary
to public policy, the court at page 312 said:

““He (Baldwin, the cashier), had also a duty to the city to
see to it that the work was not accepted unless it conformed
strictly to the requirements of the contract, and was done in
fulfillment of its terms. This duty he owed to the city and
its citizens. The acceptance of this assignment created in
Baldwin a double character, and invited him into a position
where he might be tempted to use the opportunity to secure
his own interests, at the expense of the city, whose interest,
as a public officer, he was, under the law, bound to serve.

““Some men are big enough and strong enough to waive all
personal considerations and discharge fairly and impartially a
public duty, but not all men are so constituted. The law
would remove from public officers these temptations to which,
owing to the weakness of human nature, men do sometimes
yield.

‘¢ “One who has power, owing to the frailty of human nature,
will be too readily seized with the ineclination to use the
opportunity for securing his own interest at the expense of
that for which he is intrusted.” Bay v. Davidson, 133 Iowa
688, 691.

1
““As said by Judge Dillon, in section 773 in his work on
Municipal Corporations, 2d Vol., 5th Ed.:

““‘At common law and generally under statutory enact-
ment, it is now established beyond question that a contract
made by an officer of a municipality with himself, or in which
he is interested, is contrary to public policy, and tainted with
illegality ; and this rule applies whether such officer acts alone
on behalf of the municipality, or as a member of a board of
council. * * * The fact that the interest of the offending
officer in the invalid contract is indirect and is very small is
immaterial. * * * Tt isimpossible to lay down any general
rule defining the nature of the interest of a municipal officer
which comes within the operation of these principles. Any
direct or indirect interest in the subject matter is sufficient
to taint the contract with illegality, if the interest be such
as to affect the judgment and conduct of the officer either in
the making of the contract, or in its performance.’

““‘In section 772 of the same work, Judge Dillon says: -

““ ‘The principle generally applicable to all officers and
directors of a corporation is that they cannot enter into con-
tracts with such corporation to do any work for it, nor can
they subsequently derive any benefit personally from such
contract. To deny the application of the rule to municipal
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bodies would * * * be to deprive the rule of much of its value;
for the well-working of the municipal system, through which
a large portion of the affairs of the country are administered,
must depend very much upon the freedom from abuse with
which they are conducted. Nothing can more tend to correct
the tendency to abuse than to make abuse unprofitable to
those who engage in them, and to have them stamped as
abuses in courts of justice. * * * Tt is contrary to good
morals and publie policy to permit a munieipal officer to enter
into contractual relations with the municipality of which he
is an officer. The principles of the common law and of equity
are generally supplemented and made more emphatic by
statutory emactments prohibiting any municipal officer from
being interested, directly or indirectly, in any municipal con-
tract, or in the rendition of services for the municipality out-
side of those required from him by virtue of his office.” ”’

Tt must therefore necessarily be held that the contract by this
architect to prepare plans and specifications was absolutely void,
as being contrary to public policy, and this provision is equally
applicable to a situation where an architect who is also a member
of a board of waterworks trustees hires his own assistants to
draw the plans and specifications. It places the trustee in
a position where his own personal interests and those of the city
may be in conflict.

~Taking our statutes and the decision of the supreme court in the
above entitled case of James v. City of Hamburg, it is the opinion
of this department that under the facts stated, wherein it appears
that the assistant who drew the plans was in the employment of
a member of the board of waterworks trustees, any contract thus
entered into is void, as being contrary to public policy. Such a
contract could not be enforced in any court.

B. J. Powgrs, Assistant Attorney Gcncml.‘]

CONTRACTS BETWEEN PUBLIC AND PUBLIC OFFICERS )

A member of a city council cannot be interested in any contract
with the city. Such a contract is void as being contrary to public
policy. Resignation of a member of city council cannot give validity
to a contract void when entered into. Contracts so entered into should
be cancelled without delay.

March 4, 1919.
Hon. Frank S. Shaw, Auditor of State. )
Dear Sir: .
We have your letter of February 10th in which you ask the
following questions:
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““(1) Would the resignation of E. E. Frith from the coun-
cil automatically cancel the garbage contract of E. T. Frith?

‘“(2) May the council cancel said contract, if so, how and
with what notice, and when?

“(38) If E. E. Frith resigned from the council, might said
contract continue as it is?

‘“(4) Is there anything estopping E. T. Frith or E. E.
Frith from entering into another garbage contraet immediately
after his resignation and this cancellation of the present con-
tract?

““(5) In case of the last above or the situation at No. 3,
exist, would the office of the Department of Justice take further
notice of the matter?’’

The foregoing questions, we take it, relate to the garbage con-
tract existing between the city of Dubuque and E. T. Frith. This
contract and the facts relative thereto have Been set forth by your
examiner, Mr. E. F. Whitney, in his report relative to conditions
existing in the city of Dubuque. From this report we have gathered
the following facts:

Some years ago a contract was entered into between the city of
Dubuque and E. T. Frith, whereby the latter was to collect the
garbage in the city of Dubuque for a period of five years, ending
May 1, 1918, and Mr. Frith was to receive as compensation for
collecting the garbage the sum of $31.49 per day thereof.

Some time in September, 1916, the garbage plant was burned ; the
real estate on which the same had been situated stood in the name
of E. E. Frith, who was a member of the city ccuncil of the city
of Dubuque and the father of E. T. Frith. After the destruction
of this plant by fire a new contract was entered into between the
city council and the said E. T. Frith, whereby he was to receive
$31.49 per day as compensation for collecting garbage until the
first day of May, 1918, and after that date he was to receive $40.00
per day for a period of ten years. It further appears from the
examiner’s report that there had been some question whether B, T.
Frith was the real party in interest in this contract, or whether
E. E. Frith, his father, and a member of the city council, was the
real party in interest.

It appears from certain affidavits filed in the supreme court of
this state in a divorece proceedings between E. T. Frith and his
wife, that E. T. Frith states that his salary is $20.00 a week. It



OPINIONS TO AUDITOR OF STATE 75

further appears that E. E. Frith filed an affidavit in said cause
stating that his son was employed by him at a salary of $20.00 a
week. It further appears that M. H. Czizek, attormey for said
E. T. Frith, and also city attorney for the city of Dubuque, made
a statement which was filed with the clerk of the supreme court,
that B. T. Frith had no property other than an equity in a home,
amounting to about $500.00, and that his income was limited to a
salary received from his father of $20.00 a week.

From these facts, it appears that while the contract between the
city of Dubuque and E. T. Frith purports to be for the interest of
the latter, yet, in fact, E. E. Frith was the real party in interest,
and at the same time the contract was entered into he was a mem-
ber of the city council of Dubuque.

The city of Dubuque operates under a special charter, and there-
fore, section 943 of the code is applicable thereto. It in part pro-
vides as follows:

““No member of the council shall, during the time for
which he has been elected, or for one year thereafter, be
appointed to any municipal office which shall be created, or
the emoluments of which shall be increased, during the term
for which he was elected, nor shall he be interested, directly
or indirectly, in any contract for work or services to be per-
formed for the corporation.’’

In this same connection we desire to direet your attention to
the provisions of section 1279-c, supplement of 1913, which provides
in part, as follows:

“‘The following provision shall be deemed and held to be a
part of every contract hereafter entered into by any person,
firm or private corporation with the state of Iowa, or with any
county, city, town, cily acting under special charter, * * *
whether said provision be inserted in such eontract or not,
to-wit :

““The party to whom this contract has been awarded, hereby
represents and guarantees that he has not, nor has any other
person for or in his behalf, directly or indirectly, entered into
any arrangement or agreement with any other bidder, or with
any public officer, whereby he has paid or is to pay to any
other bidder or public officer any sum of money or anything
of value whatever in order to obtain this contract; and that
he has not, nor has any other person, for or in his behalf,
directly or indirectly, entered into any agreement or arrange-
ment with any other person, firm, corporation or association
which tends to or does lessen or destroy free competition in
the letting of this contract and agrees that the establishment
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of the falsity of these representations and guaranties, or any
of them, and he hereby agrees that in case it hereafter be
established that such representations or guaranties, or any
of them, are false, he will forfeit and pay not less than five
per cent of the contract price, but in no event be less than
three hundred dollars, as liquidated damages to the other con-
tracting party.”’

In this same connection we desire to direct your attention to the
case of James v. City of Hamburg, 174 Ia. 301, in which it was
held that a contract in which a member of the city council was
interested is void, as being contrary to public policy. Our supreme
court has interpreted such legislative enactments to prohibit any
officer from being placed in the position where he may be called
upon to decide between the interest of the public and those of a
personal nature, and when a contract is so entered into it is
uniformly held to be void, regardless of whether there is any fraud
worked upon the city or not.

With this general statement of facts and of the general rule of
law applicable thereto, we desire to state that it is our opinion that
the resignation of E. E. Frith from the city counecil would not
automatically cancel the garbage contract with E. T. Frith.

In response to your second question, permit us to state that the
contract in our opinion is void, and should be cancelled by the
city council without any delay.

In response to your third inquiry, we desire to state that the
resignation of E. E. Frith from the city council cannot give validity
to a contract wihch was void at the time of its inception. To per-
mit a public officer to enter into a void eontract with himself and
then resign from the office under pressure and reap the benefits
from the contract thus entered, cannot be sustained.

To your fourth question, permit us to state that there is nothing
in the law which would prevent the city of Dubuque from entering
into a contract with E. T. Frith or E. E. Frith for the disposal of
garbage for the city of Dubuque after the resignation of E. E.
Frith from the city counecil.

. In response to your fifth question, permit us to state that this
department looks with disfavor upon any contract existing between
a public officer, or between a board of which he is a member, and
himself. The courts are uniform in holding such contracts void as
being contrary to public policy, and we certainly cannot sanction
any contract which is open to objection of being contrary to the
interest and the welfare of the publie.

B. J. PowErs, Assistant Attorney General.



OPINIONS RELATING TO LEGISLATIVE
MATTERS

POWER OF RETRENCHMENT AND REFORM COMMITTEE

Retrenchment and Reform Committee has power to authorize
employment of additional help in any department and order it paid
out of the general funds in the state treasury.

April 19, 1920.
Hon. F. 8. Shaw,

State Auditor.
Dear Sir:
You have submitted to this department an oral request for an
opinion upon the following state of facts:

The committee on retrenchment and reform has granted an
additional stenographer to the department of the state oil inspee-
tor at an annual salary of twelve hundred dollars.

You ask whether or not the salary of said stenographer may be
paid out of the general funds in the state treasury not otherwise
appropriated, or whether her salary shall be taken from the appro-
priation of thirty-two thousand dollars given to the department
of the state oil inspector.

I am of the opinion that the salary of said stenographer should
be paid out of the general funds in the state treasury not other-
wise appropriated, and not out of the thirty-two thousand dollars

appropriation especially made to the department of the state oil
inspector.

Chapter 272, acts of the 38th General Assembly provides as
follows :

‘“No additional help shall be employed by the head of a'ny
department * * * without first having received the approval
of the committee on retrenchment and reform.”’

Under the statutory provision above quoted there can be no
doubt that the committee on retrenchment and reform - has the
power to authorize the employment of additional help by the head
of any of the state departments.

Said act further provides:

‘“There is hereby appropriated out of any funds in the
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treasury, not otherwise appropriated, sufficient funds to pay
the salaries as herein provided. Provided, however, that noth-
ing in this section shall be construed as an appropriation of
money herein mentioned that is provided for by existing appro-
priations for any department.’’

It will be observed that the legislature has made express provi-
sion in the way of a general appropriation of funds in the treasury
not otherwise appropriated to take care of additional help granted
to any of the state departments. Although an express appropria-
tion of thirty-two thousand dollars annually was made by the
legislature for the payment of salaries of employes in the depart-
ment of the state oil inspector, yet such appropriation was made
for the purpose of paying the salaries of employes specifically
designated by the legislature for that department; and when the
legislature made that appropriation it evidently had in mind the
number and character of employes especially provided for the
department of the state oil inspector. And when the legislature
expressly conferred upon the retrenchment and reform committee
the power to authorize additional help in any state department it
must have contemplated that an additional appropriation must be
made to provide for such additional help. This the legislature
expressly did when it provided a general appropriation out of the
funds in the treasury not otherwise appropriated, sufficient to pay
the salaries provided for in chapter 272 aforesaid.

I am therefore of the opinion that the salary of the additional
stenographer allowed to the department of the state oil inspector
by the committee on retrenchment and reform, should be paid out
of the general funds in the state treasury not otherwise appro-
priated.

W. R. C. KeNDRICK, Asststant Attorney General.

RETRENCHMENT AND REFORM COMMITTEE

The Retrenchment and Reform Committee cannot increase salaries
and make the increase effective a year back.

October 11, 1920.
Hon. Guilford H. Sumner,

Secretary State Board of Health.
Dear Sir:

You ask for an opinion from this department upon the following
question :
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““The 38th General Assembly intended to give me an increase
in salary by allowing me $3,000 a year for being secretary of
the Towa State Board of Health, and by allowing me the salary
of $300 a year for medical examiners, but the wording of the
law was such that you ruled from your office that the $3,000
for the Board of Health work was all that T should receive.

““I am writing you to ask your opinion as to the power of the
committee on retrenchment and reform being able to correct
this error and allow me to receive the salary that was intended
to be paid me by the legislature, thereby making my salary
$3,600 since April 1, 1919.”’

If the committee on retrenchment and reform is clothed with
power to increase your salary at this time from $3,000 to $3,600
per year and make the increase effective from April 1, 1919, that
power must be contained in chapter 272, acts of the 38th General
Assembly, and section 182 of the code. From an examination of
those statutes, I can find no such authority expressly granted, and
if granted, it is by implication.

I am therefore of the opinion that the power of the committee
on retrenchment and reform to increase your salary to $3,600 per
yvear and make it effective from April 1, 1919, is extremely doubtful.

W. R. C. KENDRICK, Assistant Attorney General.

POWER OF RETRENCHMENT AND REFORM COMMITTEE

Retrenchment and Reform Committee cannot allow claim of Secre-
tary of State Board of Health for increase in salary from May 1, 1919,

October 14, 1920.
Dr. Guilford H. Sumner,
Secretary of State Board of Health.
Dear Sir:

I have the honor to acknowledge your esteemed favor of the .
11th inst., addressed to Attorney General H. M. Havner, in which
you call attention to sections 2575-a44 and 2583 of the supplement
to the code of 1913, pursuant to which you claim the right to draw
a salary in addition to the salary of the secretary of the State
Board of Health provided for in chapter 272, acts of the 38th
General Assembly.

You state that you have filed vouchers each month since May 1,
1919, with the auditor of state covering the additional salaries,
that the auditor of state has refused to draw a warrant for the
same, and you ask whether or not the committee on retrenchment
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and reform may lawfully allow the payment of said claims for such
additional salary. Permit me to call your attention to the written
opinion of the attorney general himself, bearing the date of Jan-
uary 26, 1920, in which he passed directly upon the interpretation
of sections 2575-a44 and 2583, supra, and in which opinion he held
that the three thousand dollar salary provided for the secretary
of the State Board of Health in chapter 272, acts of the 38th
General Assembly was in lieu of all other statutory salaries, includ.
ing those referred to in said sections 2575-a44 and 2583.

While the committee on retrenchment and reform has full power
to increase the salaries of any state employe named in chapter 272,
acts of the 38th General Assembly, yet the committee has no
authority to allow claim against the state in direct confliet with
express statutory provisions. If the committee desires to increase
your compensation, it has full power to do so, but I am of the
opinion that the committee is unauthorized to allow the claims in
question.

W. R. C. Kenprick, Assistant Attorney General.

EMPLOYMENT OF MEMBERS OF LEGISLATURE

Members of the 38th General Assembly may accept the émployment
created by Par. (a) Sec. 13, Ch. 299, Acts 38th General Assembly.

October 20, 1919.
Hon. W. D. Greenell,
Clinton, Iowa.
Dear Sir:
Your letter of the 18th inst., addressed to Attorney General H.
M. Havner, has been referred to me for reply.

You ask:

‘““‘By paragraph (a) of section 13 of chapter 299, acts of
the 38th General Assembly, the Board of Supervisors are
directed to appoint and fix the compensation of a qualified
physician and surgeon to provide the proper treatment and
care of persons interned from time to time in a detention
hospital provided for in said chapter. Would it be a viola-
tion of the constitution of Iowa to appoint a present member
of the General Assembly of Iowa, as such physician and sur-
geon, the position having been created by the last General
Assembly of which he was a member?”’

Section 21, article 3 of the constitution of Iowa declares:

‘“‘No senator or representative shall, during the time for
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which he shall have been elected, be appointed to any civil
office of profit under this state, which shall have been created,
or the emoluments of which shall have been increased during
such term, except such offices as may be filled by elections by
the people.”’

If the position provided for in paragraph (a), section 13, chapter
299, acts 38th General Assembly, is a civil office, then a member
of the 38th General Assembly would be ineligible to hold that
office.

Said paragraph reads:

‘“The Board of Supervisors shall appoint and fix the com-
pensation of a qualified physician and surgeon and such nurses
and other attendants as may be necessary to provide proper
treatment and care for persons interned, from time to time,
in sach detention hospital.’’

The definition of a civil office is well stated in the case of State v.
Valle, 41 Mo. 29, wherein it is said:

““A civil office is a grant and possession of the sovereign
power, and the exercise of such power within the limits pre-
seribed by the law which creates the office constitutes the dis-
charge of the duties of the office.”’

In in re Hathway, 71 N. Y., 238, it is said:

““Public office, as used in the constitution, has respect to a
permanent trust to be exercised in behalf of the government,
or of all citizens who may need the intervention of public
functionary or officer, and in all matters within the range of
the duties pertaining to the character of the trust.”’

In defining the duty necessary to constitute one a civil or public
officer our supreme court has said in the case of State v. Spaulding,
102 Towa, 647:

““To constitute one a public officer, * * * his appointment
must not only have been made or authorized as above stated,
but his duties must either be prescribed by the constitution
or the statutes of the state, or necessarily inhere in and per-
tain to the administration of the office itself. In any event,
the duties of the position must embrace the exercise of public
powers or trusts; that is, there must be a delegation to the
individual of some of the sovereign funections of government,
to be exercised by him for the benefit of the public. The fol-
lowing, among other requirements, are usually, though not
necessarily attached to a public office: (a) an cath of office; (b)
salary or fees; (c¢) a fixed term of duration or continuance.’’
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In the light of the foregoing definitions we do not believe that
paragraph (a), section 13, chapter 299, ereates a civil office within
the meaning of section 21, article 3 of the constitution of Towa, but
rather an employment which a member of the 38th General Assem-
bly may lawfully and properly accept and exercise.

W. R. C. KENDRICK, Assistant Attorney General.

SUFFRAGE

Section 1 of Article of the Constitution prohibits granting right
of suffrage to women at any election of officers.

March 20, 1919.
Hon. J. L. Brookhart.
Senate Chamber.
Dear Sir:
I have your letter of March 20th in which you request my opinion
as to the constitutionality of the bill offered by Senator Rule con-
ferring upon women the right to vote at school elections.

1 have very grave doubt as to whether this bill, if enacted,
would be constitutional. The question has never been directly
passed upon by our supreme court and, of course, cases from other
states construing constitutional provisions in those states do not
have much bearing upon the question because of the phraseology of
the various constitutions. However, in the case of Coggeshall v.
The City of Des Moines, 139 Ia., 730, the supreme court of this
state in discussing the meaning of section 1, of article 2 of the
constitution, seems to hold that a school election for the election
of school officers is an election within the meaning of the consti-
tutional provision above mentioned. The court at page 736 says:

‘‘ Appellees contend that the legislature was without power
to confer upon women the privilege of voting on any subject
and rely on section 1 of article 2 of the constitution as pre-
seribing the qualification of voters at all elections. That sec-
tion provides that: ‘Every male citizen of the United States
of the age of twenty-one vears, who shall have been a resident
of this state six months next preceding the election, and of the
county in which he claims his vote, sixty days, shall be en-
titled to vote at all elections which are now or may hereafter
be authorized by law.” The right to vote is not a natural or
inherent right, but exists only as conferred by the constitu-
tion of the state or some statute. Gougar v. Timber Lake, 148
Ind., 38 (46 N. E. 339, 37 L. R. A. 644, 62 Am. St. Rep. 487).
Ours is a representative government, wherein only a limited
number express the will of all the people, and the constitu-



OPINIONS RELATING TO LEGISLATIVE MATTERS 83

tion having declared, by prescribing definite qualifications, the
persons who shall represent the interests of all at the polls,
1t is not competent for the legislature to add or subtract from
the qualifications as determined by the fundamental law at
any election therein contemplated. Quinn v. State, 35 Ind. 485
(9 Am. Rep. 754); Feibelman v. State, 98 Ind. 516; Rison v.
Farr, 24 Ark. 161 (87 Am. Dec. 52); McCafferty v. Olivar,
59 Pa. 109; Davies v. McKeeby, 5 Nev. 369 ; People v. Can-
aday, 73 N. C. 193 (21 Am. Rep. 465). (See Morrison v. Sprin-
ger, 15 Iowa 304 ; Edmonds v. Banbury, 28 Iowa 267). When-
ever the constitution has preseribed the gualifications of elec-
tors, they eannot be changed or added to by the legislature or
otherwise than by an amendment to the constitution.” Cooley’s
Constitutional Limitations, section 599. The right of suffrage
is a political right of the highest dignity, abiding at the foun-
tain of government power, and is for the consideration of the
people in their eapacity as creators of the constitution, save as
that instrument may authorize a regulation of its mode of
exercise. Morris v. Powell, 125 Ind. 281 (25 N, E. 221, 9
L. R. A, 326); People v. English, 139 Il1., 622 (29 N. E. 678,
15 L. R. A. 131) ; Coffin v. Thompson, 97 Mich, 188 (56 N. W.
567, 21 L. R. A. 662). The doctrine that, as the constitution
of the state is a limitation of power, the legislature may enact
laws not prohibited, has no application, for, the section quoted
having designated the precise qualifications of electors, it
thereby determines who shall exercise the privilege of voting,
and necessarily prohibits others or disqualifying those or en-
dowed with that privilege. The decisions are so uniform on
these propositions that only a few have been cited. In a num-
ber of cases similar constitutional qualifications have been’
held not to be essential in elections not contemplated in the
constitution itself. See Hanna v. Young, 84 Md. 179 (35 Atl
674, 34 L. R. A. 55, 57 Am. St. Rep. 396) ; Plummer v. Yost,
144 Ii1. 68 (33 N. E. 191, 19 L. R. A. 110) ; Belles v. Burr, 76
Mich. 1 (43 N. E. 24) ; Wheeler v. Brady, 17 Kan. 26) ; State
v. Cone, 86 Wis. 498 (57 N. W. 50). But those decisions are
not controlling, for that the qualifications prescribed in this
state are not only for ‘all elections which are now,’ but for all
which ‘may hereafter be authorized by law.” Clearly this has
reference to such elections as the General Assembly, in the
exigencies of the future, may deem advisable, and, whether
such elections are local or general, sex is made an essential
qualification of the elector. The-language is so plain that dis-
cussion cannot elucidate. As bearing thereon, see State ex rel.
Allison v. Blake, 57 N. J. Law 6 (29 Atl. 417, 25 L. R. A.
480) ; People v. Canaday, 73 N. C. 198 (21 Am. Rep. 465);
i re Gage, 141 N. Y. 112 (35 N. E. 1094, 25 L.. R. A, 781).
See Edmonds v. Banbury, 28 Iowa, 267.

“True, as contended by appellants, the only elections re-
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ferred to in the constitution are those of the state, district,
county and township; but this does not preclude other elec-
tions from being authorized by law. For this reason decisions
relied on by appellants are not in point. Thus in State v.
Dillon, 32 Fla. 545 (14 South. 383, 22 L. R. A. 124), the
qualifications prescribed for ‘all elections under this consti-
tution,” and as the instrument contained no reference to elec-
tions in municipal corporations, though the former constitu-
tion had done so, it was held that the legislature might fix the
qualifications of electors at municipal elections. See, also,
Harris v. Burr, 32 Ore. 348 (52 Pac. 17, 39 L. R. A, 768). In-
some of the cases, provisions for the establishmént of a school
system are given great weight, but in none has an act of the
legislature modifying the qualifications of an elector at an
election of an officer been upheld where those found in the
constitution are made applicable to all elections of officers
authorized by law.”’

There are some expressions used in the case of Seaman v. Baugh-
man, 82 Ia. 216, and in the case of Taylor v. Independent School
Dustrict, 164 N. W. 878, which lend color to the contention that a
school election is not an election within the meaning of the consti-
tutional provision above mentioned. A careful reading of those
cases, however, will disclose that neither of them involved the
election of school officers, and it has been uniformly held by our
supreme court that section 1 of article 2 relates only to the election
of officers, and therefore what is said in the two cases just cited
in view of the questions involved in those cases, has no particular
bearing upon the constitutionality of a law conferring upon women
the right to vote for school officers.”’

It is therefore the opinion of this department that the bill in
question, if enacted, would be in violation of section 1 of article 2
of the constitution.

H. M. HavNEr, Attorney General.
January 30, 1919.
Note—This opinion was rendered prior to the adoption of the Suf-

frage Amendment to the Constitution of the TUnited States which
changes the rule announced in this opinion.

LEGALIZING ACTS

Special curative acts relating to business of Schools and School
Districts, is not within the prohibition of Section 30, Article 3 of Con-
stitution,

A special curative act to validate acts of a school district is not
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unconstitutional under restrictions mentioned in Section 30, Article 3
of Constitution.

January 30, 1919.
Hon. James Peters,
House of Representatives.
Dear Sir:

I am in receipt of your inquiry asking for an opinion with
reference as to whether or not an act authorizing the school district,
including the town of Bouton, to levy a sufficient tax to cover a
deficiency of $2,250.00 would be a local or special law, and in
violation of section 30 of article 3 of the constitution of the state
of Towa.

I desire to call your attention to the language of the consti-
tution:

““The General Assembly shall not pass local or special laws
in the following cases:

““For the assessment and collection of taxes for state, county
or road purposes; * * *

““In all the cases above enumerated and in all other cases
where a general law can be made applicable, all laws shall be
general and of uniform operation throughout the state. * * *’’

The facts submitted with your inquiry are as follows:

The school distriet, including the town of Bouton, entered into
contracts for the current year which required them to pay $5,700.00
in good faith and without knowing their taxes as then levied would
only produce the sum of $3,500.00, leaving a deficit of $2,200.00.
This act is to enable these parties to issue warrants to pay the
deficit, the warrants to be carried by the parties until the coming
year, or until such time as sufficient levy may be made to pay
the same.

The question propounded'is not a new oné and in principle is
not different from that of a special legalizing act. A case in point
upon this proposition is that of

C.,RE. I and P. Ry. Co. v. Avoca, 99 Towa, 556. In that case the
railroad company brought suit to recover from the defendant about
$2,000.00 with interest for school taxes paid wupon the assess-
ments and levies for the years 1889, 1890 and 1891. The taxes
were alleged to be void because the board of directors of the dis-
trict did not pass the resolution levying or assessing the taxes
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until after the time fixed by law. It was conceded in the case that
the resolution was not passed by the board timely as required by
statute. The 25th General Assembly however, passed a special act
attempting to legalize these void taxes. The title to the act was
as follows:

‘““An act to legalize the acts of the Board of Directors of
the independent dlstrlct of Avoca in the levymg of the taxes
for school purposes.’

The body of the act was as follows:

““The action of said board in making said levy on the * * *
17th day of August, 1888, on the 22nd day of July, 1890, and
on the 15th day of August, 1892, instead of on or before the
third Monday in May of each of said years, is hereby declared
to be legal and valid, the same as if said tax had been levied
on or before the third Monday in May aforesaid.”’

It was claimed that this act was unconstitutional for the reason
that it was a local or special law, and that a general law could have
been made applicable and operative throughout the state as required
by section 30 of article 3 of the constitution of Towa.

Speaking with reference to this question, the court said:

‘“The precise question has been determined by this court in
many cases. The fact that the law was retrospective in its
effect is no valid objection to its validity. In Boardman v.
Beckwith, 18 Towa, 292, it was determined that the legislature
may, by retrospective legislation, legalize the levy and assess-
ment of taxes which were assessed and levied when there was
no statute in force authorizing the levy. It is said in that case
that: ‘‘The power to pass acts of this character, conducive as
they are to the general welfare, and based upon consideration
of controlling public necessity, is, in our opinion, undoubted.
It does not interfere with vested rights, nor impair the obliga-
tion of any contract.” It is true that was a general law. We
cite it for the purpose of showing the extent to which courts
go to maintain the acts of the proper authorities in administer-
ing the laws pertaining to the assessment and collection of the
necessary public revenue. The same doctrine was also an-
nounced in the case of Land Co. v. Soper, 39 Iowa, 112. The
curative act in that case was also general in form. But the
same prineiple has also been applied to local and special acts.
In State v. Squires, 26 Towa, 340, it was held that a local and
special curative act legalizing the defective organization of a
school district was valid. And in McMillen v. Boyles, 6 Iowa,
304, is was held that, when the legislature has power to author-
ize an act to be done, it may, by a retrospective act, legalize
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and declare valid any informality or irregularity in the exer-
cise of the power thus conferred. Many other cases to *he same
effect might be cited. In the late case of Richman v. Super-
visors, 17 Iowa, 513, (42 N. W. Rep. 422), it was held that a
special act legalizing the void acts of the Board of Supervisors
of Musecatine county in making a special assessment for the con-
struction of a ditch, was valid.”’

In the case of

Richman v. Supervisors of Muscatine County, 77 Iowa, 513,
the court said, in passing upon a similar question, and construing
the same section of the constitution:

‘“It cannot be questioned that the curative act is both local
and special in its application. Its whole tenor and bearing are
to that end. It is in aid of a particular and local enterprise. It
can only be sustained upon the theory that a general law can-
not be made applicable. * * * If the mere wording of the
law, without regard to legislative purposes, is to be the guide
for constitutional interpretation, we have no doubt that it
could be effected. But was such the intention of the framers
of the constitution? To so hold is to place ourselves in har-
mony with the often repeated attempts at legislative invasion,
when confronted by constitutional law, which we have no
desire to do. It would be difficult to conceive a state of facts
that could not be brought within the provisions of a general
law, with such a construction. No such purpose was intended
by the constitutional enactment, but, on the contrary, it pre-
sumes conditions under which general laws are not applicable,
and special or local laws are designed. While the legislature
might recite the particular facts as to the ‘island levee,” in-
cluding acts done or omitted, and then provide that whenever
such a state of facts should exist certain results will follow, it
would be done with a view solely to effect a local and special
purpose. The fact that the legislature framed the act in
question as it did is evidence of its design, and that it be-
lieved that the general law could not be made applicable; and
we are not justified in disturbing its acts on constitutional
grounds, except where the infraction is clear, palpable and
plainly inconsistent.”’

The case of
McSurely v. McCrew, 140, Towa, 163,

was one in which the legislature, by a special act, exempted the
defendant McCrew from the payment of money lost in a bank
failure under his treasurer’s bond. The court, speaking with refer-
ence to the matter, said:
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“It is a little difficult to define a curative act. It is neces-
sarily retrospective in character and undertakes to cure or
validate errors or irregularities in legal or administrative pro-
ceedings, and to give effect to contracts for failure to comply
with some technical requirement., Meigs v. Roberts, 162 N, Y.,
371 (36 N. R. 838, 76 Am. St. Rep. 322). If the defects are
jurisdietional or relate to substantive contract rights, they
cannot ordinarily be cured by a healing act. Generally speak-
ing, the legislature may by subsequent act validate and con-
firm previous acts of a corporation otherwise invalid. Bridge-
port v. Railroad, 15 Conn., 475; Mattingly v. District of Colum-
Lia, 97 U. 8. 687 (24 L. Ed. 1098) ; McMillen v. Boyles, 6 Towa,
304 ; Id. 391; Alchison v. Butcher, 3 Kan., 104; San Francisco
v. Real Estate, 42 Cal., 517; Anderson v. Sunta Anna, 116 U.
S., 364. This is in accord with the general rule that a cura-
tive act may be passed whenever the irregularity to be healed
consists in the doing of some act, or the doing of it in such a
manner as the legislature might have made immaterial or have
authorized by a prior law. Boardman v. Beckwith, 18 Iowa,
292; Richman v. Board, 77 Towa, 517; Windsor v. Des Moines,
101 Towa, 343; Witter v. Board, 112 Towa, 391. Such an aet
is of necessity special, and cannot be made general, and its
nonuniformity is no ground of attack. Witter v. Board, supra.

“The difficulty with the act, viewing it from the standpoint
of a healing one, is to find the power of the legislature to
authorize the Board of Supervisors of Van Buren county to
do the acts and pass the resolutions which were attempted to
be cured. Within its field the legislature is supreme. The first
section of the act now before us is purely legislative in charac-
ter. Tt is neither executive nor judicial, and the legislature
has plenary power in its field subject only to constitutiona!
limitations or prohibitions. Its power is not a delegated
one, but supreme within its proper sphere. Hence it may exer-
cise all powers not forbidden by the constitution of the state,
or delegated by the people to the general government or prohib-
ited by the constitution of the United States. McMillen v.
Boyles, supra. * * * Again it is argued that it confers
a special benefit or immunity upon a particular individual, and
is therefore invalid. This proposition is fully answered in
State v. Squires, 26 Towa, 344. It is not to be assumed that
there were other county treasurers in the same situation as
MeCrew. A general law could not, therefore, be made appli-
cable, for the situation disclosed a novel and most unusual state
of facts. The act in question is not bad because special in
character.”’

It will be seen from these authorities that the supreme court

of our state, in construing this provision of the constitution, has
given great latitude to the legislature, and if the legislature could,
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by a curative act, validate the warrants issued by the school dis-
trict in this case—a question which we do not think is open to
debate—they could authorize the school district to issue these war-
rants for the same reason.

It is, therefore, the opinion of this department that an act could
be passed by the legislature giving the town of Bouton the right
to issue these warrants and the same would not be in violation of
section 30 of article 3 of the constitution of Iowa.

H. M. HAVNER, Attorney General.



OPINIONS TO THE EXECUTIVE COUNCIL

ISSUANCE OF SECURITIES OF CERTAIN CORPORATIONS

The Executive Council has authority under Chapter 13-A to refuse
approval of issuance of securities of certain corporations.

February 25, 1920.
Hon. F. S. Shaw,
Auditor of State.
Dear Sir:

You have orally requested the opinion of this department with
reference to the form of bond proposed to be issued by the Capitol
Hill Bank, under the provisions of chapter 13-a, title XX, supple-
ment to the code, 1913.

I am informed that this institution is a corporation conducting
a private bank and that it was in existence before the passage of
chapter 236, laws of the 38th General Assembly.

The questions submitted do not involve so much a question of
law, but rather a question of public policy, which the Executive
Council is to determine in connection with the proposed issue of
these bonds. What I have to say then is rather in the line of
suggestions as to what appear to me objectionable features of
this issue.

First: It appears to me that the Executive Council has the
right to take into account the protection of the depositors of this
bank, although it is a private bank and not under state supervi-
sion. They may be affected by the issuance and sale of these
securities if the funds which they have deposited in the bank are
used in connection with the making of long term mortgage loans
which are to be deposited with you, as auditor of state, to secure
this bond issue, and they might be further affected if the funds
of the depositors could be paid out in the redemption of these
bonds.

Second: A part of the obligation of the bank set forth in the
bond is the agreement to pay interest at the rate of five per cent
semi-annually in April and October of each year ‘‘and in addition
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thereto agree that after paying a dividend to the bank of five
thousand dollars each year, all of the net earnings of the Capitol
Hill Bank of Des Moines, Iowa, are to be paid to the registered
- owner of this and other participating bonds issued and outstand-
ing, in proportion to the amount held by the owner.”’

The stockholders and directors of this bank, by this clause, limit
the dividend of the bank to five thousand dollars each year and
pledge all of the net earnings over and above that sum to the
holders of these bonds that may be outstanding from time to time.
To put it another way, the bank cannot pile up a surplus or an
undivided profits account for the benefit of its depositors unless
the directors are willing to deprive stockholders of a portion of
this dividend of five thousand dollars. All profits in excess of that
will belong to these bondholders, and while the depositors are not
entitled to the profits that may be earned by the bank, it does seem
to me that they might be entitled to the protecion that ought to
be given them by allowing some acecumulation of undivided profits
or surplus.

Third: The proposed bond contains the following:

“1, STATE SUPERVISION. The Bond Department of
the bank is operated under the supervision of the auditor of
state of the state of Iowa, and the affairs and securities of
such department are at all times subject to inspection and
examination by the auditor of state.”’

There can be but one purpose in the insertion of such clause
in the bond, and that is to attempt to convince prospective pur-
chasers of the bonds that they are safe and conservative because
operated under the supervision of your department. I think you
should insist upon the elimination of this clause.

Fourth: TUnder the paragraph headed: ‘‘2. PROCEEDS OF
THIS BOND,”’ it is provided that the proceeds from the sale of
this and like bonds are to be invested in such interest-bearing
securities as are authorized by the statutes of Towa, and of the
kind designated in subdivision 1, 2, 3, 4, 5 and 6 of section 1006,
1013, supplement to the code, ‘‘or such other securities as shall
be approved by the Executive Council of the state of Towa.”” I
think the clause which I have quoted ought to be eliminated,
because the Executive Council may or may not pass upon the
securities that may be purchased from the proceeds of the sale
of these bonds. It is unnecessary to quote section 1930-p, supple-
ment to the code, 1913, to show that the Executive Council in the
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first instance in a case a bond is not deposited may approve certain
securities which are to be deposited with the auditor of state in
the sum of twenty-five thousand dollars; then at the end of the
calendar year other securities may be deposited ‘‘equal to all its
liabilities to persons residing within this state, and shall keep such
deposit at all times equal to such liability,”” and that the amount
of such deposit shall not be reduced below the sum of twenty-five
thousand dollars at any time except when the business is being
wound up. The law does not specifically require the Executive
Council to pass upon all securities taken by the company, and the
purchaser of the bond should not be given to understand that the
Executive Council will pass upon all securities in which the pro-
ceeds of those bonds may be invested.

Fifth. Your attention is also called to section 5, which reads as
follows:

‘“5. BOND REDEEMABLE. If the owner of this Bond
so desires, by giving the Bank thirty days written notice before
any interest-paying date, he may surrender the Bond to the
Bank for cancellation. The Bank will pay to the registered
owner the par value plus accumulated interest.

““It 1s understood and agreed that the cash to be paid out
of the Bank for surrender Bonds, during any one month,
shall be limited to one-half of the cash received from the sale
of like Bonds during that month. The applications for such,
that are filed, will be allowed in the order of presentation to
the Bank.”’

This clause is one which needs close reading in order to advise
the prospective purchaser of its meaning. A designing broker or
salesman would be likely to call the attention of the prospective
purchaser to that portion of the quoted clause which apparently
allows him to surrender his bond for cancellation by giving thirty
days, written notice and to receive par value plus accumulated
interest, but it is evident from what follows that the bondholder
cannot receive any of his money if the bank does not choose to
pay the same, unless the cash to be paid out on bonds to be sur-
rendered during a given month shall not exceed one-half of the
cash received from the sale of like bonds during that month. I
think this provision should be absolutely eliminated. If the bank
does not desire to redeem bonds upon thirty days’ written notice,
then it should state clearly just upon what terms it will redeem the
bonds, but their redemption should not be left to some contingency
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which is wholly uncertain and wholly beyond the control of the
bondholder.

Sixth: Clause 6, relating to lost bonds, is as follows:

““6. LOST BOND. In case this Bond should be lost, de-
stroyed or fraudulently obtained from the owner, immediate
notice in writing thereof must be given at the office of the
Bank. After such notice is given, if a satisfactory explana-
tion be made and a Bond of Indemnity in such form and of
such amount as shall be approved by the officers of this Bank,
is given, a duplicate Bond thereupon will be issued to the
registered owner of this bond.”’

The expression ‘‘in case this bond should be lost, destroyed or
fraudulently obtained from the owner,”’ ete., apparently makes the
bank determine whether or not a given bond has been ‘‘fraudulently
obtained from the owner,”” and that expression should be
eliminated.

Seventh: Clause 7 in the bonds is as follows:

“7. LIABILITY OF THE BANK. The Bank shall not
be liable for any written or oral statements made by any of
its officers, employes or agents which in any way changes the
terms or conditions of the Bond as are printed herein.”’

In the absence of this provision, the bank is liable for represen-
tations made by its agents, though it may or many not be liable
for statements which vary or contradiet the provisions of the
written instrument that it is putting forth. It seems to us that this
provision ought to be entirely eliminated, because it is inserted
obviously to protect the institution against misrepresentations that
may be made by ‘persons selling these bonds. The view of the
notorious condition that exists in this state at the present time,
it seems to us that no concern should be permitted to hide behind
a provision of this kind.

Under the provisions of chapter 13-a, supplement to the code,
1913, it is for the Executive Council to determine ‘‘that the
business is not in violation of law or publie policy and is safe,
~ reliable and entitled to public confidence,”” ete. I do not wish to
be understood as saying that I consider this issue of bonds in
violation of law, but I do think it is opposed to public policy and
that it is not ‘‘safe, reliable and entitled to publie confidence,”’
although, as above suggested, that is a matter for the Executive
Council to determine. '
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In determining this question it occurs to me that the question
of precedent should be given controlling consideration. 1 do not
know the officers or stockholders in this institution—it may be
that these men are abundantly responsible and ef the highest
integrity, but granting that to be true, they may dispose of their
institution at any time, or some other institution may seek to do
the same identical thing which is not officered or managed by men
of responsibility or integrity.

F. C. Davipson, Assistant Attorney General.

ATTORNEY FEES ALLOWABLE FOR TESTING EXISTENCE OF
CODE COMMISSION

State shall pay legal services of lawyer retained to test the existence
of the commission.

February 24, 1920.
Hon. R. E. Johnson,
Secretary Executive Council.
Dear Sir:

Your letter of the 18th inst., addressed to Attorney General
Havner, has been referred to me for reply.

You enclose the claim of George E. Hise, amounting to $350.00
for legal services performed by the Iowa Code Commission in
connection with the mandamus proceedings instituted by James
H. Trewin, a member of the Towa Code Commission, to compel
the Executive Council of Iowa to admit and allow the per diem
of said Trewin as a member of said commission.

You then ask as to the legality of the state of Iowa paying the
claim of Mr. Hise.

The claim, if allowed, must come within either section 12, chapter
50, acts of the 38th General Assembly, or section 170-x, supple-
ment to the code, 1913.

Section 12, chapter 50, acts of the 38th General Assembly,
provides:

‘““The Executive Council shall audit all expense connected
with the work of said commission, and when approved, the
secretary of state shall draw orders on the auditor of state
for the amounts so shown. The auditor in turn shall issue
orders on the state treasurer, who shall pay the same out of
any funds not otherwise appropriated.”’

Section 170-1, supplement to the code, 1913, provides:
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‘““The Executive Council of the state of Iowa is hereby
authorized to allow and pay any costs taxed to the state of
lowa or other expenses incurred in any suit or proceeding
brought by or against any of the state departments or in which
the state is a party or interested, to be paid out of any moneys
in the state treasury not otherwise appropriated.’’

Pursuant to the provisions of section 12, supra, it will be observed
that the Executive Council shall audit all expense

‘“connected with the work of said commission.”’

While the question is not altogether free from doubt as to
whether the services of a lawyer employed by the individual
members of the. commission to test the legal existence of said
commission is ‘‘expense connected with the work of said commis-
sion by the legislature, yet we are of the opinon that the legislature
never intended that the language used should be given such a
broad interpretation, but should be limited to expense created in
the actual progress of the commission in editing and codifying the
laws of Iowa.

As to whether the payment of the claim of Mr. Hise is author-
ized under section 170-i, supra, in our opinion will depend upon :

First: Whether the Iowa Code Commission is a department
of the state; ’

Second: Whether the state was a party or in any way
interested in the mandamus proceedings in which the claimant
performed legal services.

The Iowa Code Commission was created by the express act of
the 38th General Assembly for the purpose of searching through
the various existing codes, supplements and session laws, and care-
fully sorting out the live legislation and discarding the dead, and
to print and bind the live legislation in one volume for the con-
venience of the citizens of Towa. Not only were the duties of the
commission limited to the codification of the laws of this state,
but the General Assembly specifically required the commission to
also submit a report

‘“‘calling attention to such portions of the laws as may be
found to be conflicting or redundant or ambiguous, or such
as otherwise require legislative action to make elear; and shall
inc¢lude in such reports the comments and recommendations of
the commission or editor upon the subject of any part of said
code.”’

(%3

The term ‘‘state departments,’”’” as used in section 170-i, should
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be given a broad construction, and should include any branch or
arm of the state government. It would be absurd and ridiculous
to hold that the expenses connected with a suit brought by the
auditor of state could be paid by the state, but not those in pro-
ceedings affecting the commission of pharmacy. Clearly, the code
commission is an arm of the state government, and comes within
the term ‘‘state department’ as used in said section.

But even though the code commission eannot be held to strictly
come within the term‘‘state departments,’’yet the simplification of
the laws of this state, the separation of the live legislation and the
codification of the same into one volume for convenient use, and
the information as to what laws are conflicting, redundant or
ambiguous, and the recommendations from able lawyers as to how
such defects may be corrected, surely are matters in which the
state of Jowa is interested. If the code commission ceased to
function before such information could be collected and prepared
for submission to the next session of the General Assembly, then
the state of Towa would be the party most affected thereby. And
when the existence of that commission is attacked and a proceeding
in court is necessary to establish its existence, surely the state is
interested in that proceeding.

In the mandamus suit of James H. Trewin against the Executive
Council, the real parties in interest were two branches of the
state government, and the real issue was the existence of one of
those branches. The state of Iowa was interested in the result of
that proceeding, and therefore the expenses incurred therein are
expenses which the Excutive Council is authorized to allow and
pay under section 170-i.

We are therefore of the opinion that the Executive Council is
legally authorized to allow the payment of the claim in question.
W. R. C. KENDRICK, Assistant Attorney General.

ISSUANCE OF STOCK DIVIDENDS

Stock dividends may be issued without the consent of the executive
council.

: April 9, 1920.
Hon. R. E. Johnson,
Secretary of Executive Counecil.
Dear Sir:
Your letter of recent date, addressed to the attorney general, has
been referred to me for reply.
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You ask:

Is it necessary for a corporation for pecuniary profit
organized under the laws of the state of Iowa to apply to the
Executive Council for leave to issue its capital stock under
the following circumstances?:

First: The corporation records show that the Board of
Directors duly and lawfully and unanimously adopted a reso-
lution setting aside a certain stated amount of the cash surplus
of the corporation for the payment of a dividend upon its
outstanding stock, said dividend to be paid or distributed in
stock of the corporation pro rata among the existing stock-
holders; a stock dividend in other words, based upon the net,
profits—cash surplus—actually on hand and in the treasury
of the corporation as shown by the treasurer’s books.

Second: The said records show the due and lawful adop-
tion of a resolution by the Board of Directors setting aside a
certain stated amount of the cash assets (not necessarily
profits) of the corporation for the payment of certain indebt-
edness such as salaries of employes, agents or officers of the
company, and authorizing the proper officers of the company
to liquidate the said indebtedness in whole or in part and to
the extent of said fund so set apart from the cash assets by
issuing stock against and to the extent of such cash fund to
the said parties so indebted by and with their consent, of
course.

‘Would not the stock issued in both instances mentioned be
paid for in money and not ‘‘in property or in any other
thing than money’’ within section 1641-b of the 1913 supple-
ment to the code? The records show that in both cases the
corporation has set aside a certain stated amount of its cash
assets (surplus, of course, in the case of the dividend) which
constitutes the basis of or payment for the said stock issue.

The law relating to the issuance of shares of stock in a corpora-

tion

for peeuniary profit for other than cash will be found in

section 1641-b, supplement to the code, 1913, which reads as
follows:

-1

““That from and after the passage of this act no corpora-
tion organized under the laws of the state of Iowa, except
building and loan associations as defined and provided for in
chapter 13, title 9 of the code, shall issue any capital stock
or any certificate or certificates of shares of capital stock, or any
substitute therefor, until the corporation has received the
par value thereof. It is proposed to pay for said caid capital
stock in property or in any other thing than money, the cor-
poration proposing the same must, before issuing capital



98 REPORT OF THE ATTORNEY GENERAL

stock in any form, apply to the Executive Council of the state
of Towa for leave so to do. Such application shall state the
amount of capital stock proposed to be issued for a consid-
eration other than money, and set forth specifically the
property or other thing to be received in payment for such
stock. Thereupon, it shall be the duty of the Executive
Council to make investigation, under such rules as it may
prescribe, and to ascertain the real value of the property or
other thing which the corporation is to receive for the stock;
and shall enter its finding, fixing the value at which the
corporation may receive the same in payment for capital
stock; and no corporation shall issue capital stock for the
said property or thing in a greater amount than the value so
fixed and determined by the Executive Counecil. Provided
that for the purpose of encouraging the construction of new
electric railways, and manufacturing industries within this
state, the labor performed in effecting the organization and
promotion of such corporation, and the reasonable discount
allowed or reasonable commission paid in negotiating and
affecting the sale of bonds for the construction and equipment
of such railroad or manufacturing plant, shall be taken into
consideration as elements of value in fixing the amount of
capital stock that may be issued.”’

It will be observed from the statute above quoted that

““If it is proposed to pay for said capital stock in property
or in any other thing than money, the corporation proposing
the same must, before issuing capital stock in any form, apply
to the Executive Council of the state of Iowa for leave so
to do.”’

The clear intention of such provision is to protect creditors
dealing with the corporation, and to stand as a guarantee that the
corporation has actually received the amount of its capital stock in
cash or its equivalent. If property is taken in payment of stock,
then sueh property shall actually have a cash value equal to the par
value of the stock issued therefor.

If the articles of incorporation provide for an authorized capital
in excess of that actually paid up and outstanding, and also
authorized the Board of Directors to issue stock at such times
and in such manner as the board may determine, and the board
formally adopts a resolution declaring a stock dividend among
the existing stockholders, and actually sets aside an amount of
cash out of the earnings of the company equal to the aggregate
par value of the stock to be issued, and the stock is issued and
paid up out of that fund, we are of the opinion that the stock
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is, in fact, paid for in cash, and it is not necessary to obtain the
consent of the Executive Council. To that extent your first ques-
tion should be answered in the affirmative.

As to your second question, a different situation arises. As
hereinbefore stated, the purpose of the law found in section 1641-b,
suprae, is to protect those extending credit to the corporation and
to guarantee that it has assets in cash, or its equivalent, equal
to the amount of stock issued and outstanding. When the consid-
eration for stock is other than money, then the value of that
consideration shall be determined by the Executive Council. There-
fore, if stock is issued in payment of an indebtedness against the
company, such as compensation for personal services, even though
a certain amount of the assets are set aside with which to pay
that indebtedness, then and in that event the Board of Directors
are fixing the value of such service, and not the Executive Council.
The amount agreed upon by the board to be paid such employes
might be grossly out of proportion to the value of such services,
and to permit stock to be issued in payment of such services
would open a rich field for spoliation on the part of greedy,
crooked officers. The Executive Council should be the body to
determine the value of such services, and for that reason your
second question is answered in the negative.

‘W. R. C. KENDRICK, Assistant Atlorney General.

LAKES AND LAKE BEDS

Construction of chapter 2-b Supplement to Code 1918 and chapter 165
Acts 37th General Assembly relating to sale of certain lake beds.

May 10, 1920.
Hon. R. E. Johnson,
Secretary Executive Council,
Dear Sir:

Your favor of the 26th ult. asks a number of questions regarding
the sale of Keokuk and Odessa Lake beds, and regarding the
Muscatine Slough bed. I shall attempt to answer these questions
in their order:

Your first question is as follows:

Has the Executive Council sufficient authority under
chapter 165 of the 37th General Assembly to proceed with
the sale of the land therein mentioned?

I think this question should be answered in the affirmative.
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Chapter 2-b, supplemental supplement to the code, 1913, repealed
chapter 2-b, title 14, except as to

‘‘any lake or lake bed, which, under authority of the Executive
Council has been already drained or in the draining of which
the sum of five hundred dollars has been in good faith
expended or to lakes where the lake bed was, prior to January
1, 1915, sold by the state under the provisions of said chapter,
but no such excepted lake bed shall be hereafter sold by the
state or leased for more than one year.”

As T understand it these two lakes and Muscatine slough were a
part of a drainage improvement upon which more than five hun-
dred dollars had been expended at the time of the adoption of
chapter 2-b, acts of the 36th General Assembly, as it appears in
the supplement to the code, 1915. It therefore follows that the
provisions of law with reference to the sale of such lake beds had
not been repealed, and under the provisions of chapter 165 of
the 37th General Assembly the state may proceed to sell these
lake beds.

Your second question is as follows:

May the Executive Council order a patent issued, without
consideration, for the lands (described by lots) used by the
ditch right of way? Said patent to be issued to the Drainage
District.

I would answer this question in the negative because there is
no express provision of law authorizing a conveyance of that kind.
The land occupied by the ditch is in the nature of an easement,
but the state still holds the fee title.

Your third question is as follows:

May the Executive Council patent the land to abutting
property owners, without consideration, that lies between the
present high water mark and the meander lines as found by
the original government survey (known as accreted lands) ?

I think this question should be answered in the negative because
under the law the abutting property owner owns to the actual
shore line and in every case the meander line is not the true
boundary. This does not entitle him, however, to any conveyance
from. the state because the land which may lie inside the meander
line but outside the actual shore line is not state property but
passed under the patent or other conveyance made by the United
States. The patent by the state would not convey or give the
adjoining owner any greater title than he has at present.
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Your fourth question is as follows:

In an instance where it appears from the survey that two
abutting property owners may have privilege of a ninety-day
option on one particular lot, within a given forty acres, may
one such property owner waive his right of option and the
remaining owner avail himself of the right of option to entire
tract? If not, how should division be made?

If the property owners who may be entitled to a portion of the
same tract of land cannot agree on the particular portion that
each may buy at the appraised value within the ninety days in
which such owners have the first right to purchase, then in my
judgment, each is entitled to such proportion of the lake bed as
abutts upon his particular tract as compared with that abutting
the tract owned by the other claimant. I do not know of any
instance where this question has arisen, but that would appear
to be the proper method of deciding a controversy of this sort.

Your fifth question is as follows:

Taxes levied on land owned by the state, both below high
water mark and that which is considered accreted lands, has
not been paid by the state when due. Provided the Executive
Council has authority to proceed with the sale of these lands,
shall penalty attach to and be payable on the tax that is
delinquent when assumed by the grantee of said land? -

My opinion is that since the state has consented that a drainage
tax may be laid upon state lands that it has impliedly consented
to pay penalties the same as any other land owner in case any
installment of interest or prinecipal is not paid at the time required
by law. The state would not be required to pay any tax in the
absence of a statute authorizing the same to be levied, but having
consented to the levying of the tax, I am of the opinion that the
penalties must be paid in the same way they would be exacted from
an individual owner. But I would not go so far as to hold that
state lands could be sold for non-payment of taxes.

F. C. DavipsoN, Assistant Atlorney General.
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DAMAGES INCURRED IN RELEASE OF WATER FROM A LAKE

The executive council has no authority to pay a claim for damages
to a property owner when crops are destroyed by the release of water in
a lake, the outlet of which was obstructed by weeds and debris, which
obstruction was, by any means, siddenly removed.

May 22, 1920.
Hon. R. E. Johnson,
Secretary Executive Council.
Dear Sir:
‘We have your request for the opinion of this department on the
following questions:

You will find enclosed two claims for damages sustained by
the sudden opening of overflow pipe at the outlet of Elm lake.

The Executive Council desire an opinion as to whether or
not they have authority to pay said eclaims, taking it for
granted the damages were had as claimed.

Another question arises from said claims that the Executive
Council desire an opinion on. Such question being: ‘‘May
the land owners around the lake create a tile drain from their
land to a lake, disregarding the natural water course, and if
so, what provision should be made for land owners at or
below the outlet of the lake, the last mentioned land owners
having extra flow of water to contend with?”’

As to the first question presented, I have no hesitancy in ruling
that the Executive Council has no authority whatever to pay claims
of this kind. Express authority must be conferred upon the
council to pay claims of any kind, and there is an absolute want
of authority in this instance.

As to the second eclaim, I will call your attention to section
1989-a53 of the 1913 supplement, which provides, in part, as
follows:

““Owners of land may drain the same in the general course
of natural drainage, by constructing open or covered drains,
discharging the same into any natural water course, or into
any natural depression, whereby the water will be carried
into some natural water course, and when such drainage is
wholly upon the owner’s land he shall not be liable in damages
therefor to any person or persons or corporation.”’

From the foregoing it is doubtless lawful and proper for a land
owner to drain his land into a lake or other depression.
J. W. SANDUSKY, Assistant Attorney General.
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PIONEER MONUMENT CANNOT BE MOVED WITHOUT LEGIS-
LATIVE AUTHORITY

The executive council has no authority to move the pioneer monu-
ment, fountain, and flower bed at west entrance of capitol grounds
without legislative authority.

June 11, 1920.
Mr. O. W. Crowley,
Capitol Extension Department.
Dear Sir:
You have requested an opinion from this department upon the
following question : 4

I wish you would kindly advise me whether or not the
pioneer monument, the fountain and the monumental flower
bed, located at the west entrance of the original capitol
grounds, were placed there by legislative enactment, and if
the Executive Council is vested with authority to remove
the fountain and flower bed, and move the pioneer monument
to another location in the grounds.

The authority for erecting the pioneer monument, fountain and -
flower bed referred to in your letter will be found in chapter 59,
acts of the 23rd General Assembly. By said act the legislature
appropriated $100,000 for improving the capitol grounds. The
money thus appropriated was placed under the control of the
Executive Council, but the improvements were to be made in
accordance with definite plans furnished by an architeet by the
name of J. Weidenmann.

~ Section 4 of said chapter provides as follows:

““The plans adopted by the Board of Capitol Commissioners
for the improvement of the ground, made by J. Weidenmann,
shall be followed as the general plans for improving the
grounds, but the Executive Council may make such changes in
the details as they may deem for the best interest of the state.”’

According to the plans made by Mr. Weidenmann and adopted by
a board of capitol commissioners the monument, fountain and
flower bed were placed in their present location.

I can find no statute conferring upon the executive council
authority to move to another location the improvements herein
referred to.

I am therefore of the opinion that the pioneer monument, foun-
tain and flower bed at the west entrance of the original capitol
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ground cannot be move to another location without express legisla-
tive authority.
W. R. C. KENDRICK, Assistant Atlorney General.

EXCHANGE OF STATE LANDS

No authority for the executive council to authorize an exchange of
lands with land owners whose lands abut on the lake in order to
straighten boundary line.

November 17, 1919.
Hon. R. E. Bales,
Secretary Executive Couuncil.
Dear Sir:

Under date of October 17, 1919, you wrote as follows:

““Attorney J. F. Gallup, of Jefferson, appeared before the
couneil recently with a proposition for straightening the
boundary lines between the land of two of his clients and the
land in Goose Liake bed belonging to the state, the proposition
entailing the estate between the state and these property
owners. The council has a report on the matter from the State
Highway Commission, but the question has arisen as to the
legality of such proceedings, T have been directed to request
an opinion from your department as to whether such land
might be econveyed without legislative enactment.”’

Under chapter 44, acts of the 38th General Assembly, the
Executive Council has been authorized to drain Goose lake in
Greene county, but I do not find where the council has been
authorized to sell this lake bed.

I do not think the power is reposed in any state official or
officials to accept the proposition made by Mr. Gallup no matter
how desirable it might be that the boundary lines of certain
tracts of land should be straightened. The faet that it might be
very beneficial to the state would not supply the want of authority.
I think the only possible way which this can be done would be
to secure some sort of an enabling act from the legislature author-
izing the transfer of certain strips or tracts of land by the state in
exchange for certain strips or tracts of land belonging to the other
interested parties.

F. C. Davipson, Assi:tant Attorney General.
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PRINTING OF PREMIUM LISTS

The cost of printing the “premium list” by the Iowa Corn and Small
Grain Growers’ Association authorized.

April 21, 1919.
Hon. R. E. Bales, '

Secretary Executive Council,
Dear Sir:

I am in receipt of your letter of the 15th inst. in which you
state :

““I have been directed by the Executive Council to request
an opinion from your office as to the standing of a claim
submitted by the Iowa Corn and Small Grain Growers’ Asso-
ciation for the printing of a program and premium list 1n
connection with an exhibition made by that organization. The
premium list was used extensively for advertising purposes,
and the association desires that the expense of printing same
shall be met by the state under the appropriation provided by
the legislature. The council desires to know whether the
statute is broad enough to cover the expense of this publication
and whether it can be legally paid. Mr. Kendrick, of your
office, is familiar with the State Board of Audit, and will no
doubt be able to inform you in detail as to the matters which
vou desire to know concerning the situation.’’

Our attention has been called to the fact that the State Board
of Audit refused to allow this claim for the following reasons:

1. Because the Iowa Corn and Small Grain Growers’ Associa-
tion had no legal right to give premiums and issue a premium list.

2. Because the money received from the sale of advertising
space would be, In effect, an increase in the authcrized appropria-
tion to said association and therefore illegal.

‘We do not believe that either objection is sound. Section 10,
chapter 187, acts of the 37th General Assemblly, provides:

““The objects of the Towa Corn and Small Grain Growers’
Association shall be:

““1. To advance the interests of the farmers in securing
better methods of selecting and caring for seed corn and
small grain.

2. Mo improve and develop varieties of corn and small
grain, especially adapted to Towa.

3. To encourage better and more thorough methods of pro-
" duction.
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““4, To hold an annual convention for instruction in corn
and small grain growing.

‘5. To issue certificates of qualification to expert judging
of corn and small grain.

‘“6. To publish an annual report of the exhibition and
convention.

“7. To issue a seed directory which will indicate where
good seed may be secured.

‘8. To help in disseminating good seed, especially adapted
to Towa conditions.

““To attain these objects the association shall conduct an
annual state exhibition and convention at the same time as the
Farmers’ Winter Short Course, and shall publish a seed direc-
tory from time to time which will aid those who desire to
secure good seed and shall help in what other ways the asso-
ciation may deem necessary to attain the objects already set
forth in this act.”’

Section 11 of said chapter provides that:

‘‘Said association shall act by and through an executive
committee.”’ :

And section 12 of said chapter provides:

‘‘Said board (executive committee) shall pay all expenses
of conducting the annual exhibition.’’
In section 14 of said chapter the purpose of the state appropria-
tion is declared to be

““For the encouragement of the corn and small grain grow-
ers’ industry in this state.”’ ,

It will be seen from the foregoing statutory provisions that one
of the objects of the ITowa Corn and Small Grain Growers’ Asso-
ciation is

““To encourage better and more thorough methods of pro-
duction,”’

and to attain that object, the association shall conduect an annual
state exhibition and pay all expenses incident thereto, If the
Executive Committee believes that it will ‘‘encourage better and
more thorough methods of production’’ to stimuldte competition
among the grain growers of the state, by offering premiums at the
annual exhibition, then it is entirely within the discretion of
the board to do so, and such action on their part is authorized by
chapter 187 aforesaid.
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As to the second objection of the State Audit Board, namely,
that payment of the cost of printing the ‘‘Premium List and Seed
Directory’’ is unauthorized because the pamphlet contains adver-
tising matter, we believe that objection is also without merit. It
will be remembered that chapter 187 aforesaid requires the Exeec-
utive Committee to hold an annual state exhibition and pay all
expenses incident thereto. If the Executive Committee believes
that the giving of premiums will encourage better and more thor-
ough methods of production, then the giving of premiums is solely
for the committee to determine, and that expense may be taken
from the original appropriation, or the money may be raised by
the sale of advertising space. Therefore since the cost of furnishing
premiums at the state exhibition is a legitimate expense payable
out of the original appropriation, the cost of printing a pamphlet
containing a list of the premiums would be an expense incident
thereto; and if the Executive Committee paid for the premiums out
of the fund raised from the sale of advertising space in the pam-
phlet containing the premium list, then the cost of printing said
pamphlet would be a legitimate expense payable out of the state
appropriation to the Towa Corn and Small Grain Growers’ Asso-
ciation.

We are informed that the Towa iy and Small Grain Growers’
Association used the money received from the sale of advertising
space in the purchase of premiums. ’

Therefore, we are of the opinion that the cost of printing the
pamphlet entitled ‘‘Premium List and Seed Directory’’ is a legit-
imate expense and should be allowed by the state.

' H. M. HAvNER, Attorney General.
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DELINQUENT CHILDREN

District court may send delinquent children over 15 years to State
Juvenile Home,

November 18, 1920.
Board of Control of State Institutions,
State House.
Gentlemen :
At the verbal request of Mr. J. H. Strief, [ am requested to
furnish you a written opinion upon the following question:

‘“‘Has the district court power to commit delinquent chil-
dren over fifteen years of age to the State Juvenile Home at
Toledo, Iowa?’’

Section 254-a23 of the supplement to the code, 1913, authorizes
the district court to commit delinquent children:

““To any state institution which may be established for the
care of delinquent boys or girls over the age of ten years.”’

Section 1 of chapter 165, acts of the 38th General Assembly, pro-
vides for the creation of a juvenile home:

“‘For the reception and care and education of dependent,
neglected, delinquent or destitute children residents of Iowa.”’

Section 4 of said chapter provides that:

‘““The district and superior courts of the state shall send to
said home all mentally and physically normal resident children
who may be by said courts adjudicated to be dependent, neg-
lected, delinquent or destitute children.”’

Section 5 of said chapter provides:

“‘Destitute children, not adjudicated to be such by the
Juvenile court and who have legal settlement in the state, may
be admitted to said home upon application for admission when
said application is approved by the Board of Supervisors of
the county of legal settlement or a judge of a court of record
having jurisdiction in said ecounty.”’

Section 6 of said chapter provides:

‘“Such dependent, neglected or destitute and delinquent
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children as are under the age of fifteen years shall be eligible
to admission in said home when this act, and other laws of the
state of Towa applying thereto, have been complied with.”’

Pursuant to the foregoing statutory provisions it is apparent
that the district court has the power to commit any delinquent
child to any state institution established for the care of delinquent
boys and girls over the age of ten years.

Inasmuch as the State Juvenile Home at Toledo is created for
the purpose of the treatment and care of delinquent boys and
girls, I am of the opinion that the district court is fully empowered
to commit delinquent children to that institution regardless of the
fact that said children are over the age of fifteen years.

W. R. C. KENDRICR, Assistant Attorney (Teneral.

LEGAL SETTLEMENT OF PAUPERS

Inmates of the state sanatorium who are bona fide residents of county
from which they are admitted, may acquire a legal settlement in such
county by the lapse of the statutory period required therefor, not-
withstanding a part of such period may have been spent in such in-
stitution.

) October 29, 1920.

Board of Control of State Institutions,
State House.

Gentlemen :

The letter of the superintendent of the State Sanatoritm for the
Treatment of Tuberculosis, addressed to you and wherein he
requested an opinion from this department, has been referred to me
for attention. He states:

‘It has been our idea in times past that patients who enter
this institution before they have a legal settlement and there-
fore for whom someone reimburses the county, becomes pos-
sessed of a legal settlement at the expiration of a year’s
residence in Iowa, notwithstanding part of the year had been
passed with the patient in the institution.

““It now develops that there is some doubt about the above.
I am wondering if we cannot have a ruling from the attorney
general’s office as to whether a patient can become possessed
of a legal settlement by reason of the passage of time after
being admitted to the institution, or whether they must wait
outside of the institution until the full time has passed in
order to become possessed of a legal settlement and therefore
eligible to admission here at county expense.’’

The question presented is not entirely free from doubt, but I
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am constrained to the opinion, that where a bona fide resident of
a county of this state has been admitted to the sanatorium, prior
to the expiration of the time necessary for such person to acquire
a legal settlement in the county of his residence, that such admis-
sion should not be permitted to interrupt the continuance of his
residence in such ecounty, and from and after the expiration of
one year from the date said residence began he would acquire,
in the absence of proper notice, a legal settlement in such county
and the costs of his support would properly be chargeable thereto.
J. W. SANDUSKY, Assistant Atlorney General,

EXPENSES OF INMATES OF STATE SANATORIUM

The expense of supporting inmates of state sanatorium should be
charged to and collected from the counties of which they are bona
fide residents.

June 9, 1920.
Board of Control of State Institutions,
State House. '
Gentlemen :

‘We have your request for the opinion of this department on t.e
question as to the expense of inmates of the state sanatorium, an.!
the county to which such expenses should be charged, attached to
which you have enclosed the letter of the supermtuldult to you.

Section 2727-a82 of the 1913 supplement to the code pnowdos in
part as follows:

‘‘No patients shall be received except those afflicted with
pulmonary tuberculosis in the incipient stage. * * * Any person
wishing to become a patient in the institution shall first make
application and if it shall appear * * * that the applicant has
been and is a bona fide resident of this state * * * said appli-
cant shall be sent * * * to the examining physician * * *
Said examining physician shall examine sald applicant * * »
and shall mail the same to the superintendent * * * and who
shall examine the same and if he finds that the applicant
* * * has been and is a bona fide resident of this state * * *
he shall receive the applicant as a patient * * * In case it
shall appear from the application itself, of from the report
of the examining physician, that the applicant does not come
within the provisions of the law, or in case the superintendent
shall be in possession of reliable information which convinces
him that the applicant is not entitled to the benefits of this
act, he shall forthwith notify the applicant that he cannot
be admitted as a patient.”’
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Section 2727-a86 further provides that:

““Each county shall be liable to the state for the support
of all persons from that county in the state sanatorium and
the amounts due shall be certified by the superintendent to
the auditor of state, and by him be collected from the counties
liable at the times and in the manner required for the certifi-
cation and collection of money from the counties for the
support of insane patients and patients in the sanatorium, and
persons legally bound for their support shall be liable for the
maintenance of persons in the sanatorium.”’

The county from which the person is taken is not the county
primarily liable for the expenses of such patient, but it is the
county of which he is a bona fide resident. Tt will be observed that
the law makes bona fide residence a pre-requisite to entitle the
party to admission to the institution, and the blank application
for admission, together with the examination, should show the
essential facts necessary to entitle the party to admission to the
institution, and if the law was carefully observed in each instance,
there would be a proper record made at the time so that the
residences of the party would be known, and expenses could be:
charged to the proper county.

If the foregoing rule is adopted by the superintendent, it seems
to me there can be no question arise then as to which county
should be properly charged with the expense of the maintenance
of any patient. ‘

J. W. Sanpusgy, Assistant Attorney General.
3 .
USE OF FUNDS

B
No part of the balance of appropriations of 35th and 36th General Assem-
bly for establishing industries and allotted to penitentiary can be trans-
ferred to reformatory.

May 5, 1919.
Board of Control of State Institutions.
Gentlemen :

I have your letter of the 2nd inst. in which you state:

‘Tt is the purpose of the board to establish a plant for the
manufacture of automobile number plates at the Reformatory
at Anamosa as provided by law. The 38th General Assembly
made no specific appropriation for this purpose and the appro-
priation for this purpose and the industrial funds on hand at
the Reformatory are insufficient. It is our opinion that $40,000
of the balance in the 35th General Assembly appropriation may
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be transferred from the State Penitentiary to the Reformatory
to establish this plant, for the reason that the Reformatory
has received no part of the $100,000 joint appropriation made
by the 36th General Assembly and the appropriation
acts creating the first two funds heretofore listed provided
that the amounts needed at each institution should be deter-
mined by the board.”’

The 35th General Assembly authorized a levy of one-half mill on
the dollar upon the assessed valuation of the taxable property
of the state for the purpose of creating a fund with which to
establish and maintain industries in the several state institutions
designated in said act.

Section 1, chapter 17, acts of the 35th General Assembly pro-
vides:

““That for the purpose of providing for the erection and
improvement of buildings, for appurtenances and connections,
for the Iowa Soldiers’ Home, Iowa Soldiers’ Orphans’ Home,
School for the Deaf, Institution for Feeble-Minded Children,
State Sanitarium for the Treatment of Tuberculosis, State
Industrial schools, state hospitals, penitentiary, reformatory,
Iowa Industrial Reformatory for Females, Distriet Custodial
Farm, and State Colony for Epileptics, for the purchase of
land for one or more of said institutions, including a new
location for the Iowa Industrial Reformatory for Females, and
for establishing and maintaining industries in any or all of
said institutions, there shall be levied annually for five (5)
years a special tax of one-half mill on the dollar upon the
assessed valuation of the taxable property of the state and the
proceeds thereof shall be paid into the #ate treasury to the
credit of the institutions specified. Said levy shall first be
made in the year 1913, and annually thereafter. The money
realized from such levies shall be held by the treasurer of
state for the institutions and purposes herein stated and shall
be drawn from the state treasury on vouchers and abstracts
executed and approved as provided by the law as it appears in
sections twenty-seven hundred twenty-seven-a4l, twenty-
seven hundred twenty-seven-a42, and twenty-seven hundred
twenty-seven-a43 of the supplement to the code, 1907, so far
as applicable, and when not applicable upon vouchers and
abstracts approved by the board of control of state institu-
tions.”’

Under the statutory provisions above quoted, a levy was made
upon the taxable property of the state, and from the fund thus
realized the sum of $10,000 was allotted by the Board of Control
and credited to the penitentiary at Ft. Madison for the estab-
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lishment and maintenance of industries therein. To this original
$10,000 fund there have been added the receipts from the sales
" of products manufactured at the penitentiary and the services of
prisoners, and on April 1, 1919, there appeared a balance to the
credit of said fund the sum of $47,969.97, as shown by the books in
the office of the Board of Control, but not so specifically shown on
the books in the state treasurer’s office.

Then the 36th General Assembly appropriated the sum of
$100,000 to be used at either the penitentiary or the reformatory,
as the Board of Control might determine, for the purpose ot
establishing and maintaining industries at either or both insti-
tutions. Section 6, Senate file No. 555.

Section 6 provides:

““Of the appropriations made by this act the state peniten-
tiary and reformatory shall receive for establishing and main-
taining industries the sum of one hundred thousand dollars
($100,000.00), the amound needed at each institution to be
determined by the Board of Control.”’

This entire appropriation was used by the board to establish
the chair and furniture industry at the penitentiary.

But the $100,000 appropriated by the 36th General Assembly
was not sufficient to establish the chair and furniture industry at
the penitentiary, so the 37th General Assembly made an addi-
tional appropriation of $100,000 to be used exclusively at the
penitentiary for establishing and maintaining industries therein.

Section 16, chapter 27, acts of the 37th General Assembly in
part provides:

“for establishing and maintaining industries, $100,000.”’

From the $100,000 appropriation made by the 37th General
Assembly, the sum of $45,192.76 was taken and nsed by the board
to support and maintain the chair and furniture industry created
at the penitentiary out of the $100,000 appropriation made by
the 36th General Assembly. Then as the chair and furniture
industry prospered, the receipts thereof were ecredited by the
Board of Control to the fund indicated on the books in that
office as the fund created by the $100,000 appropriation by the
36th General Assembly, and on April 1, 1919, there appeared a
balance in that fund of $43,297.82. While the books in the office

of the Board of Control disclose the existence of such a specific
8
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fund, no such specific fund appears on the books in the state
treasurer’s office. The state treasurer carries all these funds under
one head, namely, ‘‘Establishing and Creating Industries at Fort’
Madison,”” without any reference to the specific appropriations
made by the 35th, 36th and 37th General Assemblics.

Now the question is, Can any part of either the $47,959.97 or
the $43,207.82 be transferred to Anamosa and be used in estab-
lishing a plant at the reformatory for the manufacture of automo-
bile number plates? I am of the opinion that your question must
be answered in the negative.

As to the $47,959.97 balance, shown on your books as repre-
senting the appropriation by the 35th General Assembly, that
balance represents not only the $10,000 allotment to the peni-
tentiary of the funds raised by the one-half mill levy provided
for by the 35th General Assembly, but also the receipts from sales
of manufactured products and the services of prisoners. There
is no provision in the act of the 35th General Assembly permitting
a fund expressly appropriated or allotted to one institution to be
transferred to another institution; and I can find no statutory
provision conferring that power upon the Board of Control. So
that the money appropriated to the penitentiary out of the levy
provided for by the 35th General Assembly must remain inviolate
for the purpose for which it was appropriated.

Now, as to the $43,297.82 fund and designated on your books
as the fund created by section 6, Senate file No. 555, acts of the
36th General Assembly, it will be remembered that the entire
amount appropriated by that General Assembly was used by the
board to establish the chair and furniture industry at the peni-
tentiary. So nothing remained of that appropriation, unless it
can be claimed that the receipts from the chair and furniture
industry could be legally turned into a fund and designate and
consider that fund a part of the original $100,000 appropriation.

I do not believe there is any legal authority for so doing.
After that $100,000 appropriation had been expended there was
nothing left of it to be used at the reformatory; and I do not
believe that appropriation can be replenished or revived by the
receipts from the industry established by that appropriation.

The statute provides that all moneys derived from any souree
at any of the state institutions must be accounted for and remitted
to the state treasurer on the first day of each month.
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Section 2727-a40 of the supplement to the code, 1913, provides:

‘“All moneys belonging to the state, derived from any
source at any of the institutions under the control of this
board, shall be by the proper executive officer, named by the
board, accounted for and remitted to the state treasurer on
the first day of each month, and all funds for the necessary
expenditures of such institutions shall be drawn from the
state treasurer, as provided in this act.”

‘While the section just gquoted does not require the state treas-
urer to place such monthly receipts to the credit of any particular
fund, yet I believe that section contemplates that the receipts shall
be placed to the credit of that particular branch of the institution
from which the receipts were derived, and such has been the
practice of the state treasurer for several years. However, these
receipts form no part of the original appropriation, and are to be
used solely for the further support and maintenance of industries
of that particular institution. This conclusion is supported by
the additional provisions found in section 2727-a40, section
2727-a41, section 2727-a42 and section 2727-a43 of the supplement
to the code, 1913. :

The latter part of section 2727-a40 provides:

““All funds for the necessary expenditures of such institu-
tions shall be drawn from the state treasury as provided in
this act.”’

Section 2727-a41 provides that the warden of the peni-
tentiary .

‘‘shall on or before the fifteenth day of each month cause to
be prepared triplicate estimates in minute detail, including
estimated cost of each item, of all the expenditures required
for the institution for the ensuing month. Such estimates
shall also include a statement of the source and amount of
all the revenues received by the said institution and accounted
for to the state treasurer on the first day of each month.”’

It is then provided in said section 2727-a41 that the Board of
Control shall examine such estimates, and if approved by the
board, copy shall be filed with the warden, which copy shall be
sufficient authority to purchase the supplies enumerated in said
estimate. :

Section 2727-a42 then provides that the officer designated by the
board shall prepare

‘““a monthly statement showing purchases and expenditures
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‘of every kind for the preceding month, which shall be signed
by such officer, approved by the chief executive officer of the
institution, and filed with the board on a day certain to be
fixed by said board.”’

Then section 2727-a43 provides in part that

““When the said accounts are audited, the secretary of
Board 'of Control shall, under the seal of the board, prepare
in - triplicate an abstract showing the name, residence and
amount due each claimant, and the institution and the fund
thereof on account of which the payment is made, which
abstract shall also be certified by at least one member of the
board, who shall be so authorized by the board, and the pro-
ceedings granting such authority shall be preserved in the
records of the board. He shall deliver one copy thereof
to the auditor of state, another to the treasurer of state,
and the third shall be retained in the office of the board.
Upon such certificate the auditor of state shall, if the institu-
tion named has sufficient funds, issue his warrant upon the
treasurer of state for the gross amount as shown by such
certified abstract. Said last named officer, upon being fur-
nished by the board with a certified copy of such abstract
as herein provided, shall send checks of the treasurer of state
to the several persons for the amounts of their respective
claims, as certified by the Board of Control. The treasurer
of state shall preserve in his books a record of each check
and remittance in the proper manner, showing the date of
the issuance of each check, the name of tha person to whom
it was made payable, and such other data as may he evidence
for the state, showing the payment of such indebtedness.”’

Thus it will be seen that the foregoing statutory provisions
contemplate the placing of the foregoing monthly receipts by the
state treasurer to the credit of the particular branch of the insti-
tution from which they were derived, and to be used in the further
support and maintenance of that particular branch of said institu-
tion. No part of such receipts form any portion of the original
appropriation, and therefore cannot be used for any other purpose
than that from which they were derived.

I am therefore of the opinion that no part ¢f the balance of
the fund carried on your books as a part of the appropriations
made by the 35th and 36th General Assemblies for the purpose
of establishing and maintaining industries at the state institu-
tions, and credited by your board to the penitentiary at Ft.
Madison, can be transferred to the reformatory at Anamosa and
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used at that institution for the purpose of establishing a plant to
manufacture automobile plates.
H. M. HavNEer, Attorney General.

EMPLOYES OF PRISONS MAY HAVE MEALS AT COST

Officers and employes of the prison who are required to be on duty
during the meal hour may be given their meals at the prison mess.

December 1, 1919.
Board of Control of State Institutions.
Gentlemen :

We have your favor of recent date in which you state:

‘“At the Penitentiary and Men’s Reformatory we have
great difficulty in keeping suitable employes, the trouble being
in the low wages paid and long hours of service (twelve),
with seven days per week, and the early hour at which these
men must be on the job (some from 6 a. m. and others 6:3)
a. m.) thus compelling their wives to arise at 5 a. m. to
prepare their breakfast and dinners, if they carry their luncu,
and then later on prepare another breakfast for the family
and school children.

‘“ At both institutions there are officers and guards who per-
form special services in addition to their regular employment,
such as the guards at the night school, late farm workers, ete.
Those who do not bring a lunch are compelled to rush home
for their dinner and then back again to their duties, all to
the disadvantage of such officers, guards and their families,
and not for the best interest of the institution.

““All of these matters taken together make it almost impos-
sible to keep the proper kind of men required for these
positions. Many of our best men have already left us to go to
outside work at much larger salary with only eight hours per
day service. For the best interests of all concerned we con-
sider it necessary to remedy these conditions as far as it 18
possible to do so.”’

You then ask:

“‘Now what we desire your opinion on is: Has our -board
authority to allow such officers and guards their breakfasts
and dinners out of thé prison mess. To do this would cost
the state a very small amount, which would more than be
repaid by having the services of these men at all times during
the day and would serve to keep better men and remove some
of the most serious objections that good men have for acting
as guards and officers in these institutions. We believe, if this
can be done, it will result in great benefit to the state.”’
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Under the laws of this state it is made the duty of your board
to meet in quarterly session with the superintendents, wardens
and chief executive officers of the various institutions under the
supervision of the Board of Control of state institutions, and at
such meetings to consider in detail all questions of management
and the methods to be adopted to secure the economical manage-
ment of the several institutions. Section 2727-a20, code supple-
ment, 1913.

The General Assembly of Towa has also conferred upon your
board the following power:

““The Board of Control is authorized to make its own rules
for the proper execution of its powers, and may require the
performance of additional duties by the officers of the several
institutions, so as to fully enforce the requirements, intents
and purposes of this enactment * * * 7’

Section 2727-a48, supplement to code, 1913.

‘While there is no statute expressly authorizing the furnishing
of meals under the conditions referred to in your letter, yet under
the provisions of sections 2727-a20 and 2727-a48, supra, if your
board, in conjunction with the wardens in the two penal institu-
tions, determine that it is necessary, ‘‘for the economical manage-
ment of their institutions,’’ to furnish meals out of the prison
mess to such officers and employes as are required to be on duty
at the institution during the regular meal hour, then I am of the
opinion that the Board of Control of state institutions has the
power to make rules to that effect.

W. R. C. KENDRICK, Assistant Atiorney General.

STATE EXEMPT FROM PAYMENT OF WAR TAX

The State is exempt from the payment of the war tax usually known
as the luxury tax,

May 29, 1920.
Board of Control of State Institutions.

Dear Sir—You refer to this department the claims of S. David-
son & Bros., Des Moines, Iowa, against.the State of Iowa, on account
of carpets and rugs sold to the state for use in the Iowa Soldiers’
Home at Marshalltown.

A war tax is added to each article sold and you request an
opinion from this department as to whether or not the state is
required to pay a war tax on property purchased by it.
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The right to claim a so-called war tax is based upon the revenue
act passed by the Sixty-fourth Congress, approved September 8,
1916, and found in chapter 463, 39 United States statutes at large,
page 767, as amended by the act of October 3, 1917. The original
act provided a tax on incomes of individuals, eorporations and the
like. In section 11, subdivision b thereof, is found the following
exemption :

‘‘There shall not be taxed under this section any income
derived * * * from the exercise of any essential governmental
function aceruing to any state * * *.7’

When the amendatory act of October 3, 1917, was passed it
failed to carry an exemption to the states; but the original aect
carried an express exemption, and as the amendment of October
3, 1917, became a part of the original act, evidently the exemption
applies to the entire act as amended.

But even though the war revenue act were absolutely silent as
to any exemption to the states, yet the states would be exempted
from the payment of such taxes on property bought or sold by
the states, for the reason that state agencies and instrumentalities
are exempt from national taxation. The federal government is
absolutely powerless to tax, in any form, the property of a state,
and any attempt so to do is in contravention of the constitution
of the United States.

South Carolina v. United States, 199 U. S., 437.

Therefore, I am of the opinion that the state of Iowa is not
liable for the payment of the war tax charged in the bill in
question, and that the attempt to collect such a tax is wholly
unauthorized.

W. R. C. KENDRICK, Assistant Attorney General.

PAROLE OF CONVICT TO SECRETARY OF BOARD OF CONTROL

There is no statutory provision for the court to parole to the sec-
retary of the Board of Control a person convicted of a crime.

November 7, 1919.
Board of Control of State Institutions.

Gentlemen—We are in receipt of your request for an opinion
as to whether or not there is any authority in the statute for a
judge of the distriet court to parole one convicted of a felony, to
the secretary of the Board of Control and require the secretary
to assume the responsibility of looking after the person paroled.
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There is no express statutory provision authorizing a judge of
the distriet court to parole such a person to the secretary of the
Board of Control of state institutions, nor is there any statutory
authority authorizing the secretary of the Board of Control of
state institutions to accept the responsibilities attached to the
person paroled by the judge of the district court.

The statute authorizes the judge of the district court in certain
cases to parole a person to a citizen of the state of Iowa, but
there is no express provision requiring any person to whom one
convicted of a felony has been paroled, to accept the responsibilities
acecompanying a person so paroled.

Section 5447-a of the supplement to the code, 1913, provides:

““That whenever any person over the age of sixteen years,
and under the age of twenty-five years, shall be convicted of
any crime against the laws of this state, excepting treason,
murder, rape, robbery and arson, if such conviction shall be
the first conviction of the defendant for a felony, the trial
judge before whom such convietion is had, and by whom the
judgment of the court is pronounced, shall have the power
to suspend the execution of the sentence of such person so
convicted and place such person in custody and under the
care and guardianship of any suitable person a resident and
citizen of the state of Iowa, during good behavior of such
person so convicted, and the judge so exercising this power of
suspension of the execution of sentence shall enter same upon
the calendar and cause the same to be journalized and made of
record in the court in which such conviction is had, and the
person having such custody, care and guardianship of the
person, the execution of whose sentence has been suspended,
shall make a full and complete report every thirty days, in
writing, to the district court wherein such conviction was had,
showing the whereabouts and conduct of the person thus
placed in his care, custody and guardianship. Such person,
however, may be pardoned by the governor at any time after
the suspension of execution of the sentence pronounced against
him upon such conditions and with such restrictions and limi-
tations as he may think proper.”’

In the case of the State of Iowa v. Lillian Planinc, in which case
the defendant plead guilty to the crime of prostitution in the
distriet court of Black Hawk county, Towa, and wherein the court
suspended sentence and paroled the defendant to the secretary
of the Iowa Board of Control, I can find no authority in the
statute for the court’s action in paroling the defendant to the
secretary of the Board of Control as such officer, and unless the
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person occupying the position of the secretary of the Board of
Control accepts the parole of said Lillian Planine, I ean find no
authority requiring him to do so. ’

In that particular case, it wonld seem to me that the proper
place to commit the defendant would be to the reformatory at
Rockwell City or at least parole her to some institution that is
equipped to take care of her particular condition. From the report
of F. B. Newcomb of Waterloo, Towa, Lillian Planine is affected
with a venereal disease and should be placed in the custody or
control of some person or institution who is in a position to give
her proper medical treatment. The secretary of the Board of
Control is not in a position to give her the treameut she requires,
nor has he any authority to commit or place her in any institution
that can give her the proper treatment, and for that reason it
seems to me she should have been committed to the reformatory
at Rockwell City or at least some definite arrangement should
have been made for her care and treatment by Ssome person or
institution prior to entering the order of parole.

W. R. C. KENDRICK, Assistant Attorney General.

CANNOT COMPEL BOARD OF CONTROL TO PAY OVER WAGES OF
CONVICT AS ALIMONY

Courts cannot compel the board of control to pay wages of prisoners
to the wife and children as alimony in divorce cases.

October 17, 1919.
Board of Control of State Institutions.

Gentlemen—Your letter addressed to Attorney General H. M.
Havner, enclosing copy of a decree in a divoree procedings between
Edith Juday, v. Horace Juday, signed by Hon. G. D. Thompson,
judge of the district court of Iowa in and for Webster county,
has been referred to me for attention.

In the deeree above mentioned, the following provision is found
relating to alimony :

“It is further found by the court that said plaintiff, Edith
Juday, is entitled to receive, and shall receive, from the state
Board of Control such earnings of the defendant, Horace
Juday, as he may be entitled to under section 5718-alla of the
code supplement of 1915; said money to be paid to said
plaintiff for the support of herself and minor child.”’

You ask for an opinion from this department as to whether
or not that portion of the decree just quoted is binding upon and



122 REPORT OF THE ATTORNEY GENERAL

can be enforced against the state of Iowa, through the Board of
Control.

The defendant in the divorce proceedings is a prisoner at the
Men’s Reformatory located at Anamosa. The General Assembly
of Towa has provided that the Board of Control of state institu-
tions may allow inmates under its supervision compensation for
services performed by such inmates. It has also provided that
when money is so earned by such inmates that the Board of
Control may deduct therefrom the cost of maintenance of such
inmate and the cost taxed against him by reason of his commit-
ment, and then dispose of the balance remaining, if any, in one
of the three following methods:

1. Pay all or any thereof direct to the husband or wife or to
any member of his family dependent upon him for support.

2. Deposit the amount in a bank to the account of the inmate
until released.

3. Allow an inmate a certain per cent for his personal use.
Section 5718-alla, supplemental supplement.

Section 5718-alla reads:

‘“Whenever services are rendered by any inmate at any
institution under the supervision and jurisdiction of the Board
of Control, the Board of Control may whenever practicable
allow such inmate compensation which shall not exceed the
amount paid to free labor for a like service or its equivalent,
less such amount that the state is put to for maintenance as
the Board of Control may deem equitable, and in addition
to deducting an amount to defray the cost of maintenance,
the Board of Control may also deduct an amount sufficient
to pay all or a part of the costs taxed to any inmate by reason
of his commitment. Whenever the Board of Control deducts
an amount from the earnings of any inmate for the purpose
of defraying the costs taxed to such inmate by reason of his
commitment, said board shall forward the amount to the clerk
of the district court, or proper official, and receive his receipt
therefor; provided further that whenever money is earned
by an inmate under the provisions of this act, the Board of
Control may, whenever deemed advisable, pay all or any part
of the same direct to the husband or wife or any other member
of the family of such inmate dependent upon him or her for
support, or deposit the same to the account of such inmate
until released, or allow said inmate a certain per cent thereof
for his personal benefit, and make all rules and regulations in
relation thereto, including the right to deposit funds in any
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bank to the credit of such inmate and require such bank to pay
interest on any money so deposited by or for such inmate at
rates not to exceed current rate of interest paid for similar
deposits.’’

It will be seen from the foregoing statutory provision that the
allowance of compensation to inmates in state institutions is en-
tirely discretionary with the Board of Control, and when compen-
sation is allowed it shall be disposed of in the manner preseribed
by statute.

In no event can the Board of Control send any of the inmate’s
earnings to his divorced wife; the power exists only as to his
lawful wife and members of his family dependent upon him for
support.

The purpose of such legislation is to encourage thrift among the
inmates. It will be remembered that the allowance of any eom-
pensation to inmates is wholly within the discretion of the Board
of Control, thereby conferring upon the board the power to extend
encouragement to ambitious and thrifty inmates, so that when
released they will have a fund with which to commence life anew.
The results have proved the wisdom of the law. The inmates of
our penal institutions have come to realize that by working dili-
gently and a little overtime they can earn some extra money with
which to make a new start when released and to purchase a few
small luxuries while confined, and invariably they have become
better prisoners. If trial courts in divorece proceedings and the
like were disposed to control the disposition of such earnings and
order it paid to the divorced wives of the inmates, or even their
creditors, the effect would be to destroy the purpose of the act and
discourage thrift and application on the part of such inmates, and
result in the impairment of the discipline of our penal institutions.

‘While the district court has the power ordinarily to control the
assets of the parties in divoree proceedings, to the extent of assign-
ing to one of the parties an interest in a claim of the other party
against third parties and directing the third party to comply with
such order of assignment, yet that power does not exist when the
state of Iowa is the third party.

In your case the party whose compensation is attempted to be
reached is a ward of the state of Iowa. If anyone is indebted to
such ward, it is the state of Iowa. The state cannot be sued
without its consent. Neither can it be attached nor garnished.
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Therefore, no court has jurisdiction to enter a decree in a suit
in which the state is not a voluntary party and in that decree
control the action of the state in the administration of its own
affairs. i

I am therefore of the opinion that the decree in question is of
no validity so far as it attempts to control the disposition by th
Board of Control of the earnings allowed inmates for their services
provided for in section 5718-all-a, supplemental supplement.

It is with considerable reluctance that we express an opinion
which seemingly tends to criticize the order of the distinguished
trial court, and yet we are forced to do so at this time owing to
the fact that the state was not given an opportunity to be heard
when the decree was signed.

W. R. C. KExNDRICK, Assistant Attorney General.

SPUR TRACK AT SOLDIERS' HOME

In re authority to build spur track at Iowa Soldiers’ Home.

August 6, 1919.
Board of Control of State Institutions.

Gentlemen—You have asked this department to give you an
opinion upon the rights of the state with reference to building
a separate track to the Iowa Soldiers’ Home, as authorized by
chapter 294, acts of the 38th General Assembly. The act in
question provided in section 1 thereof is as follows:

‘““The Board of Control of state institutions of Iowa is
hereby authorized to construct or have constructed a spur
track beginning at a point on the Minneapolis and St. Louis
Railroad Company track, heretofore called the lowa Central
Railroad Company, where same is erossed by South Twelfth
street in the city of Marshalltown, Iowa; running thence west
and north to South Thirteenth street; thence north on South
Thirteenth street to the intersection of South Thirteenth
street with West Main street; there to connect with the Iowa
Railway and Light Company track. Then commencing with
the north end of said railroad track at the intersection of
North Thirteenth street and Summit street and continuing
through the grounds of the Towa Soldiers’ Home to the power
house of said institution. The said spur track through said
grounds to be located as the Board of Control of state institu-
tions may direct.’’

You will observe that the legislature has provided specifically
the course of the proposed spur track, and that in order to make it
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of use, it is necessary that connection be made with the tracks of
the Towa Railway and Light Company of Marshalltown, and that
cars be transported over the tracks of the latter company for some
distance. There is some doubt in my mind as to whether the pro-
posed spur track is not, in fact, a private railway so that
authority to build it upon the streets and alleys of the city of
Marshalltown cannot be granted by the city council, but in view
of matters hereinafter called to your attention, I think it is unnec-
essary at this time to determine this question, and I will therefore
assume that the proposed track is a public railway.

Section 767 of the code provides:

‘‘Cities and towns shall have the power to authorize or
forbid the constructron of street railways within their limits
and may define the motive power by which the cars thereon
shall be propelled; and to authorize or forbid the location and
laying down of tracks for railways and street railways on all
streets, alleys and public places; but no railway track can
thus be located and laid down until after the injury to
property abutting upon the street, alley or public place upon
which such railway track is proposed to be located and laid
down has been ascertained and compensated for in the manner
provided with reference to taking private property for work
of internal improvement.’’

You will observe from a reading of this section that before any
tracks for railway may be laid down upon any of the streets,
alleys or public places of a city, the consent and authorization oZ
the eity council must first be obtained, and a consent of the city
council of the city of Marshalltown is first required in the instant
case before you can commence the construction of any tracks upon
the streets or alleys of the city. After the consent of the city
council is obtained proceedings must be instituted under the pro-
visions of the code relating to the taking of private property for
works of internal improvements to ascertain the damages sustained
by persons owning property abutting upon the street over which
it is proposed to construct a track, and such damages must be paid
before the track is constructed. A consent of the city couneil
may be given by resolution duly passed.

Merchants Union Barb Wire Co. v. C., B. and Q. ‘Railway
Co., 70 Towa, 105,

The serious question is whether after the track is constructed
to conneect with the tracks of the Iowa Railway and Light Company
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freight may be hauled over the entire line. I have before me the
franchise granted to the predecessors of the Iowa Railway and
Light Company and under which it is at present operated. That
franchise grants authority to construct, reconstruct, maintain and
operate systems of street or interurban railway, or both, along
or upon any of the alleys, streets and avenues of said city, so as to
connect said railway system with electric power plants furnishing
current for the operation thereof. The ordinance granting this
franchise was passed by the city council of the city of Marshalltown
in May, 1912, and was submitted to a vote of the electors of the
city, as provided by section 776 of the code and amendments
thereto, and adopted. There is nothing in the franchise that grants
authority to use the tracks of the company operating under the
franchise for the carriage of freight. Authority is granted to
construet, maintain and operate systems of streets or interurban
railways.

A street railway is a railway operated upon the streets of a
city for the carriage of passengers, and a grant of authority to
construct and operate street railways does not carry with it the
right to use the streets for the carriage of freight, but only for
the carriage of passengers, and in the absence of express authority
from the ecity, a street railway cannot use its tracks for the
carriage of freight. There is no such authority given in the
franchise under consideration, and none can be given except by
modification of the franchise in the same manner as the original
was granted. Moreover, the articles of incorporation of the com-
pany now operating the street railway in Marshalltown provide
that ‘‘the general nature of the business to be transacted by this
corporation shall be the construction and operation of an electric
street railway in the city of Marshalltown, Iowa,’’ and I think that
this charter provision is a limitation upon the power of the com-
pany to do more than operate a street railway as it is ordinarily
understood and defined; that is, one for the carriage of passen-
gers only.

An interurban railway is defined to be:

‘“Any railway operated upon the streets of a city or town
by electric or other power than steam, which extends beyond
the corporate limits of such city or town to another city,
town or village, or any railway operated by electric or other
power than steam, extending from one city, town or village



OPINIONS TO BOARD OF CONTROL 127

to another city, town or village, shall be known as an inter-
urban railway, and shall be a work of internal improvement.’’

Section 2033-a, supplement to the code, 1913.

By section 2033-b of the supplement to the code, 1913, all laws
relating to railroad corporations generally are applied to interur-
bans. It is therefore plain that an interurban railway company is
a company engaged in the general carrying business and may carry
both passengers and freight. The franchise under consideration
granted to the predecessors of the Iowa Railway and Light Com-
pany authority to construct, maintain and operate the streets of
the eity of Marshalltown an interurban railway.

I am not advised as to whether the interurban railway is con-
ducted by the men to whom the franchise was granted or their
successors. ~ If such a railway is being operated, it has authority
to use the streets of the city of Marshalltown for the carriage of
freight over its lines, and may, with the consent of the city
council so extend its tracks as to connect with the spurs proposed
to be built by the state of Towa, but unless the interurban railway,
as hereinbefore defined, is, in faect, being operated, the grant of
authority to so operate an interurban railway does not confer upon
the street railway proper authority to carry freight. In other
words, the grant of authority must be exercised in fact by an
interurban railway.

As before stated, the articles of incorporation of the Towa Railway
and Light Company provide only for the operation of a street
railway, and under such articles the company could not operate
an interurban. If an interurban railway is, in fact, being operated,
it may connect with the spur proposed by the state of Towa and
use the streets for hauling freight, but if the only railway being
operated is a street railway, the tracks of such street railway

cannot be used by it for the purpose of hauling freight.
SueLey CULLISON, Assistant Attorney General.

DISCHARGE OF INSANE PATIENTS

When the board of control discharges a patient from a hospital for
the insane such patient becomes subject to the jurisdiction of the com-
missioners of insanity, which body has power to determine whether
the patient has regained his mental faculties.

July 30, 1919.

Board of Control of State Institutions.

Gentlemen—We have your letter of July 28th in which you ask
for the opinion of this department upon the following:
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‘“A patient regularly committed by the Commissioners of
Insanity to a state hospital. The patient after a short time
improves and is paroled. One year later the family report
that the patient is able to remain out of the institution per-
manently, though perhaps not entirely cured. The Board of
Control issues a discharge as improved.

‘“Query—Does this remove the patient fron the jurisdiction
of the state hospital or can the superintendent pass upon the
sanity of the patient and issue a certificate of recovery if
conditions warrant, as provided in section 2288 of the code
of 1897.”

Section 2727-a25 of the supplement to the code, 1913, provides:

““The board shall have the power to investigate the question
of the insanity and condition of any person committed to any
state hospital, and shall discharge any person st committed
or restrained, if, in its opinion, such person is not insane, or
can be cared for after such discharge, without danger to
others, and with benefit to the patient, but in determining
whether such patient shall be discharged, the recommendation
of the superintendent of such hospital shall be secured. The
granting of this power to the board to serve as a commission
for the determination of the insanity of a person is merely
permissive, and does not repeal or alter any statute respecting
the discharge or commitment of inmates to the state hospitals.’’

You will notice that you are authorized to discharge patients
from the hospital, first, if the patient is not insane, or, second,
when such patient can be cared for after such discharge, without
danger to others, and with benefit to the patient. If you discharge
the patient because he is sane, then the discharge, under such
circumstances, is an adjudication of sanity, but if the discharge is
on the ground that the patient can be cared for after the discharge
without danger to others and with benefit to himself, it is my
opinion that he becomes thereupon subject to the jurisdiection of
the commissioners of insanity in the county of his origin.

Section 2277 of the code provides:

‘““Whenever it shall be shown to the satisfaction of the com-
missioners of insanity of any county that cause no longer
exists for the care within the county of any person as an
insane patient, they shall order his immediate discharge and
shall find if such person is sane or insane at the time of such
discharge, which finding shall be entered c¢f record by the
clerk of the commission.’’

I think it is clear that this section has application to patients
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discharged by you under section 2727-a25, supra, unless the
discharge is on the ground that they have regained their sanity and
that the commissioners of insanity may determine the question of
the recovery of such discharged patient.

SueELBY CULLISON, Assistant Attorney General.

USE OF FUNDS BY BOARD OF CONTROL

The Board of Control cannot use the support fund of State institu-
tions for the purchase of additional land.

July 17, 1919.
Board of Control of State Institutions.

Gentlemen—Your letter of July 14th to Mr. Havner has been
referred to me for reply. You state:

‘““We are desirous of purchasing a small tract of land ad-
joining the land owned by the state at the Institution for
Feeble-Minded Children at Glenwood. We have no special
appropriation for this purpose. We are informed, however,
that the support fund will allow this purchase to be made
from said fund without injury to the welfare of the patients.
Inasmuch as the proceeds derived from this land will be
used for the support and benefit of the patients, we are won-
dering if there is any legal objection to the state using a
sufficient amount of money from the support fund to pay
for this land.”’

Section 2700 of the supplement to the code, 1913, provides for
an appropriation ‘‘for the support of the institution’’ and that
appropriation is based upon the average number of inmates in
the institution during each month. The ordinary meaning of the
word ‘‘support’’ is synonymous with ‘‘maintenance’’ and as used
in reference to institutions of the state established for the care of
state wards, in our judgment, means maintaining the institutions
by continuing the ordinary and regular expenditures so that the
support fund ecannot be used for the purchase of additional land.

SHELBY CULLISON, Assistant Attorney General.

PAVING AT SCHOOL FOR THE DEAF

Under the provisions of Chapter 276 acts of the 37th General Assembly
as amended by the 38th General Assembly the board of control has author-
ity to expend $22,000.00 for paving a highway lying through the School
for the Deaf. If the sum is ingufficient to pave the entire highway the

9
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board of control may expend further sums provided the exécutive council
first approve such expenditure.

June 25, 1919.
Board of Control of State Institutions. _
Gentlemen—We have your letter of June 25th in which you
state:

““Under the provisions of chapter 276 of the acts of the
37th General Assembly, as amended by an act of the 38th
General Assembly, the Board of Control through the State
Highway Commission has received bids for paving at the
School for the Deaf at Council Bluffs; and the board has
before it for signature, a contract for said paving which at
the comtract price will slightly exceed the appropridtion
made by the 38th General Assembly.

‘‘Before signing the said contract, the Board of Control
wishes an opinion as to whether or not it may award said
contract and proceed with said paving as far as funds are
available.

‘‘The board further wishes to know if under the provisions
of section 1532 of the supplement to the code of 1913, as
amended by chapter 421 of the acts of the 37th General
Assembly it has authority to appropriate additional funds
necessary to complete this project, with the approval of the
state executive council.”’

In answering your inquiry we first desire to direct your atten-
tion to the provisions of chapter 276 of the acts of the 37th General
Assembly which appropriated $6,000.00 for the purpose of paving
the avenue leading from the city of Council Bluffs to the Iowa
School for the Deaf.

Secton 2 of the act provides that:

““That the said Board of Control is hereby authorized and
directed to extend the said conerete paving under the plans
and specifications under which the paving constructed by the
city of Council Bluffs and the citizens thereof was constructed
on the avenue leading to the said grounds and of the same
material, provided said pavement shall not extend beyond
the main entrance of the grounds of the Iowa School for
the Deaf.”’

This section was amended by the 38th General Assembly, so
that it now reads as follows:
‘‘That the said Board of Control is hereby authorized and

directed to extend the said concrete paving upon the highway
lying through said grounds under the plans and specifications
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under which the paying constructed by the city of Counecil
Bluffs and the citizens thereof was constructed on the avenue
leading to the said grounds and of the same material, or such
other material as will provide a paving of equal quality and
durability.”’

You will note from the foregoing that under the provisions of
the section as it originally stood, the pavement was not to be

extended beyond the main entrance of the grounds for the Iowa
School for the Deaf.

The 38th General Assembly removed this limitation and merely
provided that the improvement should be made ‘‘upon the high-
way leading through said grounds.’’

Section 1532 of the supplement to the code, 1913, to which you
refer, provides among other things, that the Board of Control shall
have charge of highways within and adjacent to lands belonging to
the state, and in part provides as follows:

‘¢ All costs of maintaining, repairing, renewing and improv-
ing the roads within the road district containing state lands,
except county bridges, after the expenditure of the road poll
tax, either in money collected or in labor, shall be paid out of
any general funds in the hands of the state treasurer, not other-
wise appropriated, upon warrants drawn by the state auditor
after certificate of amount due shall have been filed in his office
by the Board of Control.”’

The 37th General Assembly by the provisions of chapter 421
amended the foregoing section by striking out the period following
the word ‘‘control,”’ and inserting a semi-colon, and the following
words, to-wit:

‘‘provided, however, that the expenditure of said funds for

paving shall be subject to the approval of the executive
council.”’ ’

The amendment of the 38th General Assembly merely provides
an appropriation for improving the highway lying through said
grounds. It does not require you to improve all of the highway;
it merely provides that the appropriation of $22,000.00 shall be
for improving this road. If you cannot improve all of it within
the limit provided for by the appropriation of $22,000.00, we are
of the opinion that you may expend such other sum as necessary
to improve the entire road, provided, you obtain the approval of
the executive council to the expenditure of such funds.

B. J. Powsrs, Assistant Attorney General.
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PAVING AT CHEROKEE HOSPITAL

Before the Board of Control can pave the highway adjoining the
institution at Cherokee steps must have been taken to assess abutting
property with such portion of the cost as may be legally assessed.

August 28, 1919.
Board of Control of State Institutions.
Gentlemen—Your letter of August 23rd to Mr. Havner has been
referred to me for reply. You ask the following question :

““Does chapter 226, acts of the 38th General Assembly, give
this board authority to go ahead and order in the proposed
paving before proper legal requirements have been complied
with, looking to the city of Cherokee and private property
owners along sald highway, which is proposed to be paved,
for the payment of their portion of said paving charge?’’
Chapter 226, acts of the 38th General Assembly provides that

the Board of Control should grade, curb, and pave the highway
running east and west along the south side of the land owned by
the state of Iowa in connection with the Hospital for Insane at
Cherokee, Iowa.

Section 2 of said act contains the following:

“‘Provided that as a prerequisite to the ordering of said
improvements the abutting property owners and ecity of
Cherokee shall have taken the proper steps, under the statutes
of Iowa, to assure the payment by said property owners and
city of Cherokee of that part of the costs of the said improve-
ments which ean legally be assessed against said property
owners and city.”’

The words just quoted from the statute plainly mean that before
the improvement can be ordered, steps must have been taken under
the statutes for the assessment of such part of the cost as may be
legally assessable against abutting property, and until that is done
the Board of Control has no authority to proceed with the
improvement.

SHELBY CULLISON, Assistant Attorney General.

WHEN AN ABANDONED CHILD MAY BE ADOPTED OUT

A child is abandoned within the meaning of the adoption statute
when its parents have so acted with reference to the child as to evince
a settled purpose on their part to forego all parental duties.

June 13, 1919.
Board of Control of State Institutions.
Gentlemen—Your letter of January 9th to Mr. Havner has been
given to me for answer, '
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You ask the opinion of this department upon the following
matters:

““Section 2690-a, supplement to the code, 1913, designates
two classes of children that can be adopted out by the super-
intendent with the approval of the Board of Control without
the consent of parents, namely, abandoned children and chil-
dren who are full orphans.

“1. Please give us your o inion as to what constitutes
e} p
abandonment.

¢2. TIs the superintendent of this institution authorized
to determine the fact of abandonment, or must this fact be
determined by decree in court before the superintendent can
consent to the adoption as authorized by this section?

““3.  Can a child whose father is dead and whose mother
is an inmate of a county home be considered an abandoned
_child for the purpose of adoption?

S

4. Can a child of one surviving parent, who corresponds
with the child at more or less irregular intervals and who does
not contribute to its support, be considered an abandoned

child %’
Corpus Jurts, Vol. 1, at page 1387, announces the following
doctrines:

“‘To constitute such an abandonment by a parent as will
deprive him of the right to prevent the adoption of his child,
and dispense with the necessity of his consent, there must be
some conduct on his part which evinces a settled purpose to
forego all parental duties.”

The statement above seems to be fully sustained by the adjudi-
cated cases and by other text writers. Tt is apparent that no
definite Tule can be given therefor, by which you can determine
whether a child in the Soldiers’ Orphans’ Home has been abandoned
so as to permit you to adopt it out.

The question of abandonment is a question of fact which must
be determined in each specific case. That is, the facts must show
that the parent or parents have left the child under such circum-
stances as indicates an intent on their part to forego all parental
duties. No more definite statement as to what constitutes aban-
donment can be given.

The superintendent of the institution must determine the fact of
abandonment in the 'first instance from the facts within his knowl-
edge or obtainable by him. There is no provision in the statute
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for a judicial determination of the question of abandonment prior
to the adoption. If the facts upon which the superintendent acts
are insufficient to show an abandonment, the parent may bring an
action to recover the possession of the child, regardless of the fact
that it has been adopted out by the superintendent of the institu-
tion, and the court, upon finding that the child had not in fact
been abandoned, would have the right, if for the best interests of
the child, to return it to the parent.

In my judgment, the faet that a child’s father is dead and its
mother is- an inmate of a county home is not alone sufficient to
show an abandonment. Evidence of such facts is material in
determining the question of whether the parent has in fact aban-
doned the child, but standing alone, it is not sufficient. The fact
that a parent does not contribute to the support of a child, and
corresponds with the child only at irregular intervals, standing
alone, is not sufficient to show an abandonment. Such facts are
strong proof of an abandonment, and when taken with other
circumstances in connection with the case, might disclose that there
had in fact been an abandonment by the parent.

SEELBY CULLISON, Assistant Attorney General.

ADOPTION OF CHILDREN FROM SOLDIERS' ORPHANS' HOME

The superintendent of the Iowa Soldiers’ Orphans’ Home has no
authority to adopt out children from that institution to persons who
are not citizens of Iowa.

April 11, 1919,
Board of Control of State Institutions.
Gentlemen—We have your inquiry of April 8th, in which you
ask:

‘““Has the superintendent of the Iowa Soldiers’ Orphans’
Home authority to adopt a child who is an inmate of that
Home to persons who are not citizens of the state of Iowa?”’

We desire to direct your attention to the provisions of section
2690-a, supplement of 1913, which provides in part as follows:

‘“That any child in the Iowa Soldiers’ Orphans’ Home who
is an orphan or has been abandoned by its parents, and any
child in the Home who is not an orphan and who has not been
abandoned, with the consent in writing of its parents, or if
but one be living, with the consent in writing of the survivor,
may be adopted by any citizen of this state on the recom-
mendations of the superintendent with the approval of the
Board of Control of state institutions.”’
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You will note from the foregoing that it is provided that such
child may be adopted ‘‘by any citizen of this state, * * *’’ on the
recommendation of the superintendent, etec. The statute clearly
limits the adopting of children to citizens of this state, for it is a
well established rule that when a statute enumerates the persons
or things to be affected by its provisions, there is an implied
exclusion of others; there is then a natural inference that its
application is not intended to be general.

It is therefore the opinion of this department that the superin-
tendent of the Iowa Soldiers’ Orphans’ Home has no authority to
adopt a child to citizens of another state.

B. J. Powsrs, Assistant Attorney General.

ADOPTION OF CHILDREN FROM SOLDIERS’ ORPHANS' HOME

A citizen of Iowa, even though residing temporarily in another state,
is entitled to adopt a child from the Soldiers’ Orphans’ Home.

February 28, 1919.

Board of Control of State Institutions.

Gentlemen—We have your communication of February 28th, in
which you ask for an opinion of this department upon the fol-
lowing proposition :

‘‘Has the superintendent of the Soldiers’ Orphans’ Home
authority to consent to the adoption of a child under the
custody of that institution to a citizen of the state of Iowa who
at the present time is temporarily residing in the state of
Nebraska; the parties seeking to adopt the child, having
received custody of the child under contract while actually
residing in the state of Jowa?’’

In answer to this proposition, permit us to direct your attention
to section 2690-a, supplement of 1913, which provides as follows:

““That any child in the Iowa Soldiers’ Orphans’ Home who
is an orphan or has been abandoned by its parents, and any
child in the home who is not an orphan and who has not been
abandoned, with the consent in writing of its parents, or if but
one be living, with the consent in writing of the survivor, may
be adopted by any citizen of this state on the recommendations
of the superintendent with the approval of the Board of
Control of state institutions. The adoption shall be by an
instrument in writing to be signed by the superintendent,
subject to the approval, in writing, of the Board of Control,
and by the person adopting, and except as herein otherwise
provided such instrument shall be signed and recorded as
provided by chapter 7 of title 16 of the code as amended and
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the adoption shall create the rights and liabilities prov1ded
by said chapter as amended.”’

You will note that the provision is that ‘‘any citizen of this
state’” may adopt any child in the Soldiers’ Orphans’ Home on the
recommendation of the superintendent, with the approval of the
Board of Control of state institutions.

If the parties seeking to adopt the child still claim Iowa as their
home, and still regard themselves as citizens of this state, then
they are entitled to adopt a child, even though they may be residing
temporarily in another state.

‘We suggest that the law of the state of Iowa be observed in the
matter of making out the adoption papers, and we would suggest
that such papers when completed be filed in the office of the
recorder of the county in which the applicants claim their home
in this state. Such procedure would make the adoption conform
to all of the provisions of the law of this state.

B. J. PowErs, Assistant Atforney General.

PENALTY FOR ESCAPING

Girls transferred from training school to reformatory subject to same
penalty for escape therefrom as a person originally committed thereto.

February 8, 1919.
Board of Control of State Institutions.

Gentlemen—This communication is in reply to your letter bear-
ing date January 27, 1919, addressed to H. M. Havner, attorney
general, in which you make inquiry as to whether or not section
4897-a of the 1913 supplement of the code of Iowa applies to girls,
under section 2713-n10 of the 1915 supplemental supplement of the
code of Iowa, have been transferred from the training school to
the women’s reformatory; and in which letter you submit for an
opinion the following question:

““Will the five-year additional penalty attach to girls trans-
ferred from the training school to the women’s reformatory

if such person transferred escape from the women’s reform-
atory %”’

Said section 4897-a is as follows:

““If any person committed to the penitentiary or reform-
atory shall break such prison and escape therefrom or shall
escape from or leave without due authority any building, camp,
farm, garden, city, town, road, street, or any place whatsoever
in which he is placed or to which he is directed to go, or in
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which he is allowed to be by the warden or any officer or
employe of the prison, whether inside or outside of the prison
walls, he shall be deemed guilty of an escape from said peni-
tentiary or reformatory and shall be punished by imprison-
ment in said penitentiary or reformatory for a term not to
exceed five years, to commence from and after the expiration
of the term of his previous sentence. In order to constitute
an escape under the provisions of this act it is not necessary
that the prisoner be within any walls or enclosure nor that
there shall be any actual breaking nor that he be in the pres-
ence or actual custody of any officer or other person. If any
person having been paroled from the state penitentiary or state
reformatory as provided by law, shall thereafter depart with- .
out the written consent of the board of parole from the terri-
tory within which by the terms of said parole he is restricted,
or if he shall violate any conditions of said board of parole
he shall be deemed to have escaped from the custody within
the meaning of section one of this act and shall be punished
as therein provided.”’

Said Section 27183-n10 is as follows:

““Any woman or girl over the age of fourteen years who
is an inmate of the industrial school for girls, who is unruly
and incorrigible, or whose presence is dangerous and detri-
mental to the school, may, on the recommendation of the super-
intendent of the school and after an investigation by the
board of control of state institutions, be transferred by order
of said board of control to the reformatory, and the expenses
of the transfer shall be paid from the funds of the school.
And the board may, on the recommendation of the superin-
tendent of the reformatory and after an investigation by the
board, transfer any inmate of the reformatory to the indus-
trial school for girls, and the expenses of the transfer shall
be paid from the funds of the reformatory. And, after a
transfer to either institution is made, the person transferred
shall be subject to all the provisions of law and regulations
of the institution to which she is transferred the same as

though she had orlgmally been commltted thereto.’
[T B i o, ;

And in thls conneetlon attentlon is called to (‘haf)ter 34 of the
Acts of the 37th General Assembly of Towa, which is as follows:

““Section 1. That wherever in the code, supplement to the
code, 1913, or the supplemental supplement to the code, 1915,
or any act of the general assembly, the term ‘‘industrial
school’’ is made use of the same shall be and is hereby modi-
fied s6 as to read ‘‘training school’’ instead of ‘‘industrial
school”’,

““Sec. 2. That on and after the taking effect of this act
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the industrial school for boys located at Eldora shall be known
as the Training School for Boys and the Industrial school
for girls located at Mitchellville shall be known as the Training
School for Girls’’.

It will be noted that the aforesaid section 2713-n10 specifically
provides that the person transferred shall be subject to all of the
provisions of law and regulations of the institution to which she
is transferred the same as though she had originally been com-
mitted thereto; and for that reason it is the opinion of this de-
partment that if a person so transferred from the training school
to the women’s reformatory shall escape therefrom she would be
subjeet to the provisions of aforesaid Section 4897-a the .same as
any person would be who had originally been committed thereto.

C. W. PiersoL, Assistant Aftorney General.

TRANSFERRING PATIENTS FROM ONE INSTITUTION
TO ANOTHER

The cost for the support of patients transferred from one institution
to another should be charged to county of his residence at rate pre-
vailing at institution to which transferred.

March 4, 1919.
Board of Control of State Institutions,
Gentlemen :

Your letter of the 24th ult., addressed to Attorney General Hav-

ner, has been referred to me for attention.

You state that occasion often arises for transferring patients
from the Institution for Feeble-Minded Children to the State
Hospital and Colony for Epileptics; also, for transferring patients
from the various State Hospitals for the Insane to the State Hos-
pital and Colony for Epileptics.

You then ask whether the cost of the support of the patient .
should be charged to the county of his or her residence at the rate
prevailing at the institution to which the said patient has been
transferred.

Your action in respect to the foregoing matter w111 be governed
by the following statutory provisions:

‘“# % * The board (of control) shall have full power to
transfer epileptics from any other state hospital or institu-
tion under the control of said board to the hospital and colony
for epileptics, to transfer insane epileptics from the hospital
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and colony to other state institutions, and to re-transfer such
epilepties if deemed expedient.’’

Paragraph 1, section 2727-a96, supplemental supplement
of 1915:

“# % % All laws relating to the admission of patients to
the state hospital for the insane shall apply to admission of
patients to the state hospital and colony for epileptiecs in all
cases where such laws may be applicable.”’

Paragraph 6, section 2727-a96, supplemental supplement
of 1915;

‘““The Board of Control of state institutions shall fix the
per capita allowance which may be charged by the said
State Hospital and Colony for Epileptics for the care, treat-
ment and maintenance of each patient therein, which shall not
exceed the sum of fifteen dollars per capita per month, * * *”’

Paragraph 7, section 2727-a96, supplemental supplement
of 1915:

““The superintendents of the Hospital for the Insane and
Hospital for Inebriates shall certify to the auditor of state
on the first days of January, April, July and October the
amount not previously certified to him due the state from
the several counties having patients chargeable thereto, and
the auditor of state shall thereupon charge the same to the
county so owing and the Board of Supervisors shall at the
time of levying other taXes estimate the amount necessary to
meet this expense the coming year, including cost of com-
mitment and transportation of patients and shall levy a tax
therefor. * * *7

Section 2292, supplement of 1915: |

““The Board of Control of state institutions of Iowa may
from time to time fix the monthly sum for the board and
care of each patient in the State Hospitals for Insane, which
sum for the hospitals at Mt. Pleasant and Clarinda shall
not exceed fifteen dollars. * * *”’

Section 2291-b, supplement of 1913:

‘“‘Bvery child and youth residing within the state, between
the ages of five and twenty-one years, who by reason of
deficient intellect is rendered unable to acquire an education
in the common schools, is entitled to receive the physical
and mental training and eare of this institution at the expense
of the state. * * *” :
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Section 2695 of the code:

“Pupils not otherwise provided with clothing shall be
supplied by the superintendent, the cost of which, if any there
be, with that of the transportation of the pupil, shall stand
as an account against him or his parent or guardian * * *,
If it is made to appear by the affidavits of three disinterested
persons of such county, not of kin to an inmate, his parents
or guardian, that the same ought not to be collected from
them or either of them because of their financial eondition,
then the auditor shall credit the same to the state and report
that fact to the Board of Supervisors, which board shall
direct its payment to the state out of the county fund.”’

From all the foregoing statutory provisions it will be found that
all the laws applicable to the admission of insane persons to the
insane hospitals of the state shall apply to the admission of
persons to the Hospital and Colony for Epileptics so far as appli-
cable; that the law govering the admission of patients to insane
hospitals provides that the cost of support of a person in the
insane hospital shall be charged to and paid by the county of the
patient’s residence; that the Board of Control is clothed with
the power to determine and fix the monthly sum for the support
of each patient in the various state hospitals for insane, not to
exceed the maximum fixed by law.

Therefore, inasmuch as the Board of Control has the power to
fix the monthly sum for the support of patients in the insane
hospitals of the state, and whatever sum so fixed is chargeable to
the county of patient’s residence, and since the law relative to
insane hospitals is applicable to the Hospital and Colony for
Epileptics, then it is evident that the Board of Control has the
power to fix the amount necessary for the support of patients
in the Hospital and Colony for Epileptics, up to the maximum
fixed by law, regardless of when or how they arrive, and charge
the same to the county of the epileptic’s residence.

The conclusion reached with reference to the transfer of patients
from the State Hospital for the Insane to the State Hospital
and Colony for Epileptics will apply equally to the transfer
of patients from the Institution for Feeble-Minded Children to
the State Colony and Hospital for Epileptics.

‘W. R. C. KENDRICR, Assistant Atlorney General.
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CONSOLIDATION OF DOMESTIC AND FOREIGN INSURANCE
COMPANIES

A domestic insurance company may consolidate with a foreign in-
surance company, in which event the consolidated company begins as
a new company,

December 20, 1919.
Hon. A, C. Savage,
Commissioner of Insurance.
Dear Sir:

I have your request for an opinion upon the following ques-
tlons concerning the consolidation of the Chlcao'o Bondlng and
Insurance Company of Chicago, Ilhn01s with the American Bond-
ing and Casualty Company of Sioux City, Iowa:

ey

First: Do these companies have the right, under the laws
of the state of Iowa and of the state of Illinois, to consolidate %

Second: What steps are necessary to be taken to consol-
idate, and would there be a new corporation if consolidation
is effected ?

‘With reference to your first question, I quote from chapter
58, acts of the 30th General Assembly of the state of Iowa, which
is also found in the supplement to the code, 1913, sections 1821-m,
1821-r and 1821-s. The title and the sections application are
as follows:

‘“CONSOLIDATION OR RE-INSURANCE OF THE
RISKS OF INSURANCE COMPANIES,

““AN ACT to provide for the consolidation or re-insurance
of the risks of insurance companies * * * with * * * other
companies * * * guthorized to transact business within this
state, and providing for such consolidation * * ¥,

““Section 1. ‘Company’ defined. The word ‘company’ or
‘companies’ when used in this act, shall mean any company
or association organized under the provisions of chapters
four, five, six, seven or eight, or title nine of the code,
except county mutuals.

‘‘Section 6. When any company or companies not named
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in section two (section 2 referring to life insurance com-
panies) desire to consolidate or re-insure, it shall only be
necessary for such company or companies to submit the plan
or consolidation or re-insurance with any other information
that may be required to the commissioner of insurance of
the state and the attorney general, and have the same by
them approved.

““Section 7. No company or companies as defined by
section one of this act shall consolidate or re-insure with any
other company or companies not authorized to transact busi-
ness in this state.”’

You will note by the language of the title to the act, and
by the language of section 7, that it was clearly the intent of the
legislature of Towa that any insurance company, other than life,
in Towa would have the power under this act to consolidate with
any other company authorized to transact business in this state.

Note the language of the title: ‘‘An act to provide for the
consolidation of insurance companies with other companies
authorized to tramsact business in this state.”” Seection 7 then
follows and provides that ‘‘no company or companies, as defined
by section 1, shall consolidate or re-insure with any other company
or companies not authorized to transact business in this state.’’
In other words, it is clearly saying by the act that any company
which is authorized to transact business in this state may con-
solidate in any insurance company organized .under the laws
of this state as described in section 1.

It is, therefore, the opinion of this department that inasmuch
as the American Bonding and Casualty Company is organized
under the laws of the state of Iowa, as defined by section 1 of
chapter 58, acts of the 30th General Assembly, and inasmuch
as the Chicago Bonding and Insurance Company is now author-
ized to transact business in the state of Iowa, these companies
come within the perview of this act, and are permitted to consol-
idate under this law.

The laws of the 31st General Assembly of the state of Illinois,
as found in the acts of the 51st General Assembly of the state of
Illinois, pp. 604-610, clearly authorize the consolidation of both
resident and non-resident insurance corporations.

Your second inquiry is whether, after the consolidation is
effected, it would be a new corporation.
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As stated above, it is the opinion of this department that our
statute confers the power to consolidate, without preseribing any
mode of effecting the consolidation except section 6, which
provides:

‘““When any company or companies * * * desire to consol-
idate, * * * IT SHALL ONLY BE NECESSARY FOR SUCH
COMPANY OR COMPANIES TO SUBMIT THE PLAN
OF CONSOLIDATION * * * with any other information
that may be required, to the commissioner of insurance of
the state and the attorney general, and have the same by
them approved.’’

Fletcher, Cyclopedia of Law of Private Corporations, Vol.
7, p. 8334, see. 4691,

speaking with reference to this matter, says:

““IJf the statute merely confers the power of consolidating
without preseribing any mode of effecting the consolidation,
the consolidating companies may agree upon any terms they
may see fit, provided they are not unlawful. The statutory
power to consolidate with other companies upon such terms
as they may agree upon simply, means such terms as may
be agreed upon consistent with the law as announced in their
charter or otherwise.”’

In reference to the matter of consolidation, 7 Ruling Case Law,
sec. 127 p. 155, says

‘‘By eonsolidation, in its proper and more restricted sense
is meant a union, merger, blending or coalescence of two or
more corporations in one corporate body, Whereby, in general,
their property, powers, right and privileges inure to, and
their duties and obligations devolve upon, ¢ new corpora-
tion thus called into being.”

The statute of Iowa does not provide in detail with reference
to the consolidation, excepting the securing of the consent of the
commissioner of insurance and the attorney general, and when
this has been done, if the plan is not in violation of the law, then
all that is required is that the plan shall be approved by the com-
missioner of insurance and the attorney general, and by the
companies themselves,

In a well considered opinion, the supreme court of the state
of 1llinois held that a consolidation of two ecorporations brings
into existence a new corporation possessed of the property, rights,
and franchises, and burdened with the liabilities of those passing
out of existence.
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Chicage Title and Trust Co. v. Doyle, 259 111, 489.

Speaking with reference to the matter of consolidation, this
same court, in the case of

W. Scheidel Coil Co. v. Rose, 242 T11., 484, said :

““The effect of such consolidation is the dissolution of the
constituent companies. They cease to exist as legal entities
and a new corporation goes into existence having all the
property, rights, powers and franchises and subject to all the
duties and obligations of both the constituent companies.’’

In the case of Chicago Title and Trust Co. v. Zinser, 105 TlL.
718, the same court, speaking with reference to the matter of con-
solidation, says:

‘‘By the consolidation * * * the original corporation ceased
to exist, and the appellee, as the consolidated corporation,
acquired and succeeded to all the faculties, property, rights
and franchises of all its component parts, and became subject
to all duties and obligations and conditions imposed upon
them.’’

It is, therefore, the opinion of this department, that all the
steps necessary to be taken to effect the consolidation are:

First: To submit the plan to the commissioner of insurance
and attorney general and obtain their approval of the same;

Second: The approval of such plan of consolidation by the
companies consolidating ;

Third: The adoption in connection with the plan of consoli-
dation of a new set of articles of incorporation.

Upon the foregoing conditions being complied with, it is the
opinion of this department that these two companies may and
would be consolidated under the law, and that a new corporation
would be organized and would assume all the duties and respon-
sibilities held by both of the other corporations.

H. M. HavNER, Attorney General.
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HOSPITALS MAY SECURE LIABILITY INSURANCE

Incorporated hospitals come within the provisions of chapter 330, 38th
General Assembly, relating to insurance against liability for errors or
negligence in the practice of medicine.

December 1, 1919.
Hon. A. C. Savage,
. Commissioner of Insurance.
Dear Sir:
Your letter of the 18th ult., addressed to Attorney General H.
M. Havner, has been referred to me for attention.

You ask:

‘“ Are incorporated hospitals within the terms of the Iowa
statute—seetion 1, chapter 330, 38th General Assembly—
relative to insurance against liability for errors and negli-
gence in the practice of medicine?’’

The legislation to which you refer provides as follows:

“‘Insure against liability for loss, damage or expense result-
ing from personal injury or death caused by error or negli-
gence of the insured in the practice of medicine, surgery or
dentistry, including the performance of surgical operations,
or in the prescribing or dispensing of drugs or medicines, or
for loss by reason of damages in other respects, for which
loss, damage or expenses the insured is legally liable; pro-
vided, however, that any policy issued by any such company
shall contain a provision so that said policy shall inure to
the benefit of any person obtaining a judgment against the
insured to the extent of the insurance carried and for the
purpose for which the insurance was issued.’’

It will be observed that the act just quoted from covers any
person engaged in dispensing drugs or medicines.

Inasmuch as a corporation has been held to be a person by the
supreme court of Iowa, we are of the opinion that an incorporated.,
hospital would come within the provision ‘‘dispensing drugs or
medicines’’ and therefore a risk which could be insured under
the provisions of chapter 330 aforesaid.

‘W. R. C. KeNDRICK, Assistant Attorney General.

10
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TITLE GUARANTY INSURANCE
Title guaranty insurance is authorized under paragraph 2, section 1700,
supplement 1913.
December 29, 1919.
Hon. A. C. Savage,
Commissioner of Insurance.
Dear Sir:

I have examined the articles of incorporation of the Des Moines
Title Guaranty Company submitted to this department for
approval.

You express doubt as to whether or not the statutes of Iowa
permit a corporation organized under the insurance laws of this
state to engage in the class of business provided for in the articles
of incorporation of the Des Moines Title Guaranty Company.

The nature of the business to be transacted by said corporation
is stated in article 3 of the articles of incorporation, which article
provides as follows:

‘‘“The object of this corporation is to engage in the busi-
ness of issuing bonds and guarantees against loss, injury or
damage by reason of failure of, or defect in, the title to
real estate or on account of costs or expenses of defending
the title to the same, under the provisions of chapter 4 of
title 9 of the code of Towa, and to issue bonds and instru-
ments of guaranty required or permitted by law to be made,
given or filed, except bonds required in criminal causes.”’

Section 1709 of supplement to the code, 1913, defines the class
of insurance which may be transacted by corporations organized
under chapter 4, title 9 of the code, and paragraph 2 of said
se t' n reads as follows:

“Insure the ﬁdehty of persons holdmg places of private
or public trust, or execute as surety any bond or other
obligation required or permitted by law to be made, given or
filed, except bonds required in criminal causes. None but
stock companies shall engage in fidelity and surety business.’ :

" Under the statutory provision above quoted it will be observed
that corporations organized under said chapter 4, may:

‘‘Execute as surety any bond or other obligation required
or permitted by law to be made, * * * except bonds required in
criminal causes.”’

There is certainly no illegality in giving by one person of a
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guaranty to another person against loss, injury or damage by
reason of failure of, or defect in, the title to real estate. Evidently
such transactions are permitted under the laws of Iowa. There-
fore, the business of executing as surety any bonds or other
guaranty against such loss, injury or damage is clearly within
the scope of paragraph 2 of said section 1709.

% % k&%

W. R. C. KenNDrICK, Assistant Altorney General.

LIMITING LIABILITY IN FIRE INSURANCE POLICY

A fire insurance policy limiting liability in the proportion that the
sum insured bears to 80% of the actual cash value of the property
violates Sec. 1746 of the Code prohibiting co-insurance.

February 11, 1920.
Hon. A. C. Savage,

Commissioner of Insurance.
Dear Sir:

You have submitted to this department the following riders
to be attached to fire insurance policies, and ask for an opinion as
to whether or not they violate any provision of the insurance
laws of Towa:

Average clause:

This company shall not be liable for a greater proportion
of any loss or damage to the property described herein, than
the sum hereby insured bears to 80 per centum (80%) of
the actual cash value of said property at the time such loss
shall happen.

In case of claim for loss on the property described herein,
not exceeding five per cent (5%) of the maximum amount
named in the policies written thereon and in force at the
time such loss shall happen, no special inventory or appraise-
ment of the undamaged property shall be required.

If the insurance under this policy be divided into two or
more items, these clauses shall apply to each item separately.

In consideration of the rate at which this policy is written,
it is expressly stipulated and made a condition of this con-
tract that this company shall be liable under this policy for
no greater proportion of any loss than the amount hereby
insured bears to ninety (90) per cent of the actual ecash
value of the property deseribed herein at the time when
such loss shall happen, nor for more than the proportion
which this policy bears to the total contributing insurance
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thereon "In case the (;lalm for loss does not exceed 5 per
cent of the total amount of insurance upon the property
described herein and in force at the time such loss ocecurs,
no special inventory or appraisement of the undamaged
property shall be required.

Our statutes provide that all fire insurance policies issued in
this state shall be of a certain prescribed standard form. (Section
1758-b, supp. 1913). A penalty is then provided for a violation of
that statutory provision. (Section 1758-¢, supp. 1913).

Section 1746 of the code then provides:

‘“Any provision, contract or stipulation contained in any
policy of insurance, issued by any insurance company doing
business in the state under the provisions of this chapter,
providing or stipulating that the insured shall maintain insur-
ance on any property covered by such policy to any extent,
or shall to any extent be an insurer of the property insured
in such policy, or shall bear any portion of the loss on the
property insured, shall be void; and the auditor of state shall
refuse to authorize any such company to do business or to
renew the authority or the certificate of any such company
when the form of policy issued or proposed to be issued
contains any such provision, contract or stipulation. No
condition or stipulation in a policy of insurance fixing the
amount of liability or recovery under such policy with refer-
ence to prorating with other insurance on property insured
shall be valid except as to other valid and collectible insur-
ance, any agreement to the contrary notwithstanding.”’

The question now arising, do the provisions found in the riders

herein submitted violate the terms of section 1746 of the code
prohibiting coinsurance clauses in fire insurance contraets?

Coinsurance, in theory, is the requirement in a policy that the
insured shall carry insurance up to a certain per cent of the
actual cash value of the property insured; but coinsurance, in
fact, is any provision in a policy which requires, or has the effect
of requiring, the insured to carry any portion of his risk.

Attorney General v. Commaissioner of Insurance, 148
Mich. 566.

Richards on Insurance (3d Ed.), sec. 242,

The legislature of Michigan enacted a law which reads as
follows :

“‘That it shall be unlawful hereafter for any fire insurance
company doing business in the state of Michigan to provide



OPINIONS RELATING TO INSURANCE 149

by any insurance policy issued by it, or by any clause therein,
or by any separate agreement, contract or otherwise, that the
liability of said insurance company to the insured shall be
limited or restricted by reason of the failure of the said
insured to insure the property covered by said policy for any
certain amount or proportion of the actual cash value of
such property.”’

The supreme court of Michigan, in the case of Attorney General
v, Commissioner of Imsurance, supra, held that it would be a
violation of the statute above quoted for a fire insurance company
to provide in its policy a limitation of its liability

‘“to such proportion of any loss as the amount of the policy
bears to 80 per cent of the cash value of the property
insured.”’

Referring, now, to our own statute, code section 1746, we find
that it expressly prohibits any stipulation in a fire insurance
policy, whereby the insured

‘‘shall to any extent be an insurer of the property insured
in such policy, or shall bear any portion of loss on the
property insured.’”’

Occasionally attempt is made to evade the statutory provisions
prohibiting coinsurance clauses in fire insurance policies by desig-
nating them ‘‘average clauses;’’ but if the effect of such clauses
would be to cause the insured to ecarry any portion of his risk,
then they fell within the inhibition and should be excluded.

Damhs & Sons Co. v. German Insurance Co., 153 Towa, 168.

In the riders in question the insured is required to carry a
certain proportion of his risk, provided he desires insurance to
the full value of his property. I am, therefore, of the opinion
that the riders in question violate the provisions of section 1746 of
the code and should be excluded from all fire insurance policies
in this state.

W. R. C. KeNDRICK, Assistant Attorney General.

REGISTERED BONDS IN HANDS OF COMMISSIONER OF
INSURANCE

Commissioner of Ingurance should require assignment of registered
bonds so that he can transfer them in case of necessity.
Hon. A. C. Savage,

Commissioner of Insurance.

Dear Sir:

Your letter of recent date, addressed to the attorney general,
has leen referred to me for attention.
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You ask:

“In view of the fact that there are now being deposited
with this department a large number of registered Liberty
bonds, we would like to know whether or not it would be
necessary in order that this department might have the right
1o negotiate or transfer the title to the same, if necessary to
comply with the laws of the state of Iowa, to have the right
specifically authorized by declaration of trust or otherwise.”’

The statutes of Iowa requires insurance companies organized
under the laws of this state to deposit certain securities with the
commissioner of insurance, and under certain conditions and for
a specific purpose.

As relating to stock companies, the statute provides that the
amount of capital shall be invested in a certain class of securities,
and these securities shall be deposited with the commissioner of
insurance, at least to the amount of $100,000.

Code section 1769, as amended by section 1783-¢, code sup-
plement, 1913.

As to mutual life insurance companies, before a certificate to
do business can be legally issued by the commissioner of insurance,
such company shall have at least two hundred fifty applications
for an average of $1,000 each, and three-fifths of the whole annual
premium shall be deposited with the commissioner of insurance
in either cash or lawful securities.

Code, section 1770.

It is also provided by statute that the net cash value of life
policies in force, as shown by the annual statement, shall be
invested in legal securities and deposited with the commissioner
of insurance, except that in the case of stock companies such
deposit shall not be required until the cash value of the policies
in force exceed the amount deposited by its capital.

Code, section 1771,
It is further expressly provided by statute that the title to
securities deposited by a life company, in the event such company
becomes insolvent or against which receivership proceedings have

been instituted, shall vest in the state for the benefit of the
policies on which such deposits were made.

Code,; section 1780.

The interest due on such securities may be collected by the
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companies, however, if additional security is not deposited when
called for by the commissioner of insurance, or pending any pro-
ceedings to close up or enjoin the company, the said commissioner
shall collect the dividends and interest and add the same to
such securities.

Code, section 1780.

Relating to assessment life companies accumulating any moneys
to be held in trust for the fulfillment of its policies, the statute fur-
ther provides that such companies shall invest said accumulation
in securities authorized by law and deposit the same with the Com-
missioner of Insurance.

Code, section 1791.

And the interest on such securities shall be collected and dis-
bursed the same as under ordinary life policies.

Code, section 1793.

From all the foregoing statutory provisions it is apparent that
the securities deposited with the commissioner of insurance are
deposited for the purpose of protecting the policyholders, and,

in the event of insolvency or receivership proceedings, title to
such securities is expressly vested in the state.

The question now arises as to whether you, as commissioner of
insurance, may legally negotiate or transfer registered United

States Liberty bonds in your department as required by law, should
occasion arise for such transfer, without some specific authority
so to do by the owners of the bonds.

The Treasury Department of the United States has ruled that
a state commissioner of insurance may transfer registered United
States bonds deposited with him, provided the eompany make an
assignment in the following form:

“‘Commissioner of insurance of the state of Iowa, in trust
for the policyholders of ............ccvivinnnnn. Insurance
Company.’’

Provided, further, that such assignment is accompanied by a
resolution of the Board of Directors authorizing it, and such
resolution should be signed by the president and secretary and
bear the seal of the corporation.

Therefore, it is the opinion of this department that you should
require an assignment of all the registered United States Liberty
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bonds deposited with you, in order that you may legally transfer
title to the same in the event it becomes necessary so to do.
W. R. C. KENDRICK, Assistant Attorney General.

WHEN GROUP POLICIES FORBIDDEN

Health and accident insurance companies cannot write group poli-
cies, except under workmen’s compensation law,

May 8, 1920.
Hon. A. C. Savage,
Commissioner of Insurance.
Dear Sir:

You request an opinion from this department upon the follow-
ing question:

‘“Can an insurance company, authorized to write health
and accident insurance in the state of Iowa, issue in this
state a group policy providing indemnity for loss of life, limb,
sight or time by accidental means, or for loss of time by
sickness ?”’

The statutes of Iowa preseribe the method of doing business
by an insurance company, and all companies transacting such
business in this state shall comply therewith.

I am unable to find any statute which authorizes a company to
write group health and accident insurance in this state, except
as affecting groups of employes and employers working under
the workmen’s compensation law.

I am therefore of the opinion that your question should be
answered in the negative.
W. R. C. KENDRICK, Assistant Attorney General.

ANTI-AUTO STEALING ASSOCIATIONS

Certificates issued to members of associations agreeing to pay $100

reward for return of a stolen automobile is not insurance.
July 27, 1920.
Hon. A. C. Savage,
Commissioner of Insurance.

Dear Sir:

Your letter of recent date addressed to the attormey general
has been referred to me for reply.

You ask whether or not an organization issuing a certificate as
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hereinafter referred to is transacting the business of insurance
under the laws of Iowa.

The certificate to which you refer. is a certificate issued to
members of an organization agreeing to pay a reward of not less
than $100 or more than $300 to any party or parties recovering
or giving information leading to the recovery of an automobile
stolen from the holder of said certificate. Said certificate provides
further that in the event the member disposes of his automobile
he shall cease to be a member of the association and shall indorse
to the purchaser of the car his said certificate. A fee of $10 per
yvear is charged each member.

It is a uniform holding of authorities that insurance, other than
life, is primarily a contract of indemnity. Therefore, unless the
contract in question partakes of indemnity it cannot be classed
as insurance.

In Minnesota there is an express statute defining the term
insurance to
““Do some act of value to the insured in case of such loss
or damage.”’

Pursuant to that statute the supreme court of Minnesota, in the
case of

Physicians’ Defense Co. v. O’Brien, 100 Minn., 490,

held that contracts to defend physicians against suits for mal-
practice were contracts for indemnity and insurance.

Under a similar statutory provision of the state of California,
the federal court placed the same interpretation upon a like con-
tract, holding that such contract provided indemnity against a
contingent liability, namely a liability to lose in addition to the
naked judgment that might be obtained against the physician,
such as loss of time, court costs and the like, and for that reason
the eorporation issuing such contracts were amenable to regulation
under the state insurance laws.

Physicians’ Defense Co. v. Cooper, 188 Fed., 832.

But when the element of indemnity is lacking such contracts
are uniformly held to be nothing more than contracts for service.

Vredenburgh v. Physicians’ Defense Co., 126 I11. App., 509.
State v. Laylin, 73 Towa St., 90.

‘We have no statute in this state defining the term insurance.
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It must therefore be apparent that the contract in question does
not possess any substantial element of indemnity. It merely
obligates the association to which the member belongs to offer and
pay a reward for the return of a stolen automobile, but does not
indemnify the owner or agree to pay one cent for the actual loss
of the car.

I am therefore of the opinion that the certificate in question
is not a certificate of insurance and the association transacting
such business is not amenable to the insurance laws of this state.

W. R. C. KENDRICK, Assistant Attorney General.

CERTAIN LIMITATIONS IN POLICY PROHIBITED

‘Workmen’s compensation insurance covering farm labors and at-
tempting to limit liability on that class is invalid.
October 27, 1919.
Hon. Thomas Watter, Jr.,
Deputy Commissioner of Insurance,
Dear Sir:

You submit to this department the following question for an
official opinion:

‘“Is it legal for an insurance company authorized to write
workmen’s compensation insurance in the state of Iowa, to
issue a compensation policy in this state and attach thereto
a limited liability endorsement such as hereto attached and
marked ‘Exhibit A’ to cover farm labor?”’

‘“Exhibit A’ referred to reads as follows:
EXHIBIT ““A”

WORKMEN’S COMPENSATION ENDORSEMENT—IOWA
(Limiting Liability for Farm Labor Only).

In consideration of the premium at which the undermen-
tioned policy is written, it is understood and agreed that
under paragraph one-a (1-a) and one-b (1-b) the Company’s
liability, whether the policy be issued in the name of one
assured or more than one assured, for loss from an accident
resulting in bodily injuries to or in death of one person (only)
is limited to Five Thousand Dollars ($5,000.00) for each
person.

Subject otherwise to all conditions, agreements and limita-
tions of the policy as written, except as herein specifically
provided.
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Attached to and forming a part of Policy No..........
issued by the Southern Surety Company of Des Moines,

Towa, t0 ..o e i e
of e
Countersigned at.......c..cooiviiiiniiiiirininnenennn.
this............ day of........oiiiiiii.t, 19..
C. S. COBB, President.
............................... Authorized Agent.

From your letter and the rider marked ‘‘Exhibit A’’ I assume
that the Southern Surety Company is attempting to insure farm
labor under a workmen’s compensation policy and limit the lia-
bility of the company in the event of injury to or death of that
class of employes.

Insurance companies engaged in workmen’s compensation insur-
ance have no authority to issue policies covering farm laborers,
for the reason that farm laborers engaged in agricultural pursuits
do mnot come within the provisions of the workmen’s compensa-
tion aect.

Section 2477-m, ¢ode supplement, 1918, provides:

‘‘But this act shall not apply to * * * farm or other labor
engaged in agricultural pursuits.”’

Therefore, if the rider in question is attached to a workmen’s
compensation policy and limits the liability ‘for injuries to farm
laborers engaged in agricultural pursuits, it is without any legal
authority and therefore void.

It is to be understood, however, that the scope of this opinion
is limited to the question as to whether or not an insurance com-
pany may legally insure farm labor under a workmen’s compen-
sation policy and limit the liability of the company in the event of
injury or death. As to the right of an insurance company to
insure farm labor under any other form of policy and limit the
company’s liability, we express no opinion at this time.

W. R. C. KENDRICK, Assistant Attorney General.
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MEANING OF TERM “ENGAGED IN MILITARY SERVICE"

The term ‘“‘engaged in military service’” in a policy, means the
same as ‘‘enlistment.”

September 19, 1919.

Hon. A. C. Savage,

Commissioner of Insurance.
Dear Sir:

I have your request for an opinion as to the legal construction
to be placed upon the word ‘‘engaged’’ as used in the following
provision of a policy issued by the Royal Union Mutual Life
Insurance Company of Des Moines, Towa, to-wit:

““This policy is absolutely free from restrictions as to
residence, travel or occupation from the date of its issue,
except engaging at any time in military or naval service
during war. Such engagement shall require the written per-
mission of the Company and the payment of an extra premium
at the established rate while so engaged. In case of death
during such engagement, and without the Company’s written
permission, the liability of the Company hereunder shall be
limited to the amount of the then legal reserve on this
policy.”’

It is generally held by the courts that parties to an insurance
contract may stipulate as to what risks shall be covered by the
policy. Under this rule insurance companies have the undoubted
right to limit their liability, unless the statute expressly for-
bids it.

Babcock v. Nanselman, 56 Mich., 27.

Following the doctrine above stated, the courts have held that
insurance companies are not liable for more than the reserve on
the policy, where the policy limited the liability to that amount
in the event the insured served in the military service of the
United States in time of war without first obtaining the permission
of the company and paying an additional premium.

LaRue v. Kansas Mutual Life Co., 68 Kan., 539.

The clause in the policy in question limits the liability of the
company to the then legal reserve on the policy, in the event the
insured ‘‘engages’’ in the military or naval service in time of
war, without previously having obtained from the company a
permit therefor.

Webster defines the word ‘‘engage’ to mean:

““To embark in a business; to enlist.”’
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In New York it was held that when a fraternal society pro-
hibited a member from engaging in the sale of intoxicating liquors,
cone of the partners in a laloon was engaged in that business,
even though he took no active part in the actual operation of the
saloon,

Graves v. Knights of Maccabees, 199 N. Y., 387.

In the Graves case, supra, it was held that the word ‘‘engaged’’
means:

“To take a part; to devote attention and effort; to employ
one’s self; to enlist.”’

When a complaint alleged that the plaintiff, a passenger, was
thrown down and injured while engaged in alighting from a train,
the term ‘‘engaged in alighting’’ was held to include all the acts
transpiring from the moment the passenger arose for that purpose
until he gets clear of the car.

Birmingham Railway, Light and Power Co. v. Glenn, 60
Mo (Ala.), 111.

‘When a person enlists in the army and takes the oath of alle-
giance, he becomes a soldier, and transfers himself from civil to
military life, and renders himself amenable to the military juris-
diction. From that time on, and until he is discharged, he is
engaged in military services. Such was the holding in the case
of In Be Grimley, 157 U. 8., 147.

Now, as to the meaning of the word ‘‘engage’” as used in the
policy in question, it seems to me it is susceptible of but one
meaning, and that is synonymous with ‘‘enlist.”” It will be
observed that the language in connection with which the word
is used expressly prohibits a policyholder ‘‘engaging at any time
in military or naval service during war,”’ without the consent
of the company. From the language used, it is evident that the
company intended to protect itself against one of its policy-
holders entering the military or naval service when a state of
war existed between this country and a foreign nation. The ordi-
nary hazards of the risk are increased at the time the policy-
holder enters the military or naval service, and he is then subject
to any orders of his commanding officer, and he is apt to be sent
at once to a position of extraordinary peril near the firing line,
as was often the case in the recent war with Germany. In fact,
the perils in and about an army camp are often nearly as great
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as those of actual battle. This was clearly demonstrated by the
influenza epidemie, which proved so fatal in our various canton-
ments. So that it is unreasonable to assume that the company
must wait until the policyholder actually arrives on the firing
line before notifying the company.

I am therefore of the opinion that when one enters the army
he is then engaged in the military service, and if he enters such
service during war, the exception in the policy under consid-
eration unquestionably applies. I can see no other regular con-
clusion,

‘W. R. C. KeNDRICK; Assistant Attorney General.

COMPANIES INSURING AGAINST LOSS BY FIRE MUST
DELIVER POLICIES

The laws of this state require that when property is insured against
logs by fire that the insurer must execute and deliver to the insured a
policy which must comply with the provisions of section 1758-b, Sup-
plement 1913. Any insurance company failing or refusing to comply
with this section is gullty of a misdemeanor.

July 31, 1919.
Hon, A. C. Savage, '

Commissioner of Insurance.
Dear Sir:
Your letter of the 17th inst. addressed to Attorney General
H. M. Havner has been referred to me for attention.

You state:

‘I have the honor of submitting to you for your deter-
mination and opinion the following question: Is it lawful,
under the Iowa law, for a fire insurance company to issue
grain-on-farm certificates which are subject to the terms and
conditions of an open policy? By the term ‘open policy’ it
is meant that a policy is issued without naming the insured,
but when persons desire insurance on the class of property
referred to in said policy, then a certificate is issued and
delivered to them stating the amount, rate and premium, and
refers therein to the open policy held by the insurer.

““In this transaction the policy itself is never delivered to
the insured, but retained by the agent or some other person
and only a certificate delivered to the insured.

“For your information, I am transmitting herewith
forms of open policy and certificates issued thereunder, as
the same are issued by two different fire insurance companies.’’

With your letter you submit a copy of the certificates which
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fire insurance companies desire to use in this state, and which
provide in substance the name of the company, the name of the
insured, the kind of risk, where located, the amount of insurance,
rate, premium and term.

As I understand your inquiry, it is simply this: Can fire insur-
ance companies legally issue and deliver such certificates in lieu
of standard form policies?

Our statute describes a standard form of all fire insurance
policies in section 1758-b, supplement to the code, 1913.

Section 1758-¢ of the supplement to the code, 1913, further
provides:

‘“Any insurance company, its officers or agents, or either
of them, violating any of the provisions of this act, by issuing,
delivering or offering to issue or deliver any policy of fire
insurance on property in this state other or different from
the standard form, herein provided for, shall be guilty of
a misdemeanor, * * *7’

As I understand your inquiry, the company issues a policy
without naming any person as the insured, and omitting the
amount insured, the rate, premium, term or location of the prop-
erty. This is called an ‘‘open policy,”’” and the company retains
possession thereof. Under such policy, one person or a thousand
people might be insured. When a person desires insurance on
the class of risk named in the open policy, the agent of the company
will fill out one of these certificates, refer therein to the number of
the open policy deposited in the vaults at the home office, and he
will deliver that certificate to the insured. The insured has noth-
ing else than the certificate to show that he is insured. He
receives no policy. A thousand different people might hold such
certificates and be insured under that single policy.

Such a scheme certainly does not comply with the insurance
laws of this state. From the foregoing statutory provisions it is
imperative that when a person is insured against loss by fire, the
insurer must execute and deliver to the insured a policy which
" complies with the provisions of section 1758-b, supra, and any
company issuing, delivering or offering to issue or deliver a sub-
stitute therefor, is guilty of a misdemeanor.

I am of the opinion that the issuance of such certificate in
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lieu of a policy standard in form, is clearly unauthorized under
the laws of Towa.
W. R. C. KeNDRICK, Assistant Attorney General.

JOINT CONTRACTS OF INSURANCE PROHIBITED

Insurance companies cannot combine and issue joint contracts of
insurance.

July 31, 1919.
Hon. A. C. Savage,
Commissioner of Insurance.
Dear Sir:
Your letter of the 22d inst. addressed to Attorney General H. M.
Havner has been referred to me for reply. I

You ask:

‘““Can a joint policy of the character hereto attached and
marked ‘Exhibit A’ be lawfully issued in this state by a
joint organization of insurers?

‘“As a matter of publie policy, if such policy can be
lawfully issued, would you deem it advisable to approve such
a policy as the attached ‘Exhibit A’ in view of the possible
effect on rates that such a combination of insurers might
have?”’

The policy in question is a contract insuring an employer as
respects personal injuries sustained by his employes, and the
policy is the joint contract of nine separate and distinet foreign
insurance companies operating on the stock plan.

The question raised is: May several distinet insurance com-
panies combine for the purpose of transacting business in a
particular manner?

The statutory provision material to a determination of that
question will be found in section 1754 of the code, as amended
by chapter 318, acts of the 38th General Assembly, which reads
as follows:

““It shall be unlawful for two or more insurance companies
doing business in this state, or for the officers, agents or
employes of such companies, to make or enter into any com-
bination or agreement relating to the rates to be charged
for insurance, the amount of commissions to be allowed
agents for procuring the same, or the manner of transacting
the insurance business within this state; and any such com-
pany, officer, agent or employe violating this provision shall
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be guilty of a misdemeanor, and on conviction thereof shall
pay a penalty of not less than one hundred dollars nor more
than five hundred dollars for each offense, to be recovered
in the name of the state for the use of the permanent school
fund.”’

It will be seen from the foregoing statutory provision that insur-
ance companies are prohibited from combining for the purpose
of transacting business in the fixed manner, and it is provided in
section 1755 of the code that a violation of the provisions found
in section 1754 works a forfeiture of their permit to tramsact
business in this state.

I am therefore of the opinion that it would be unlawful for
the joint combination of insurers to issue the policy in question.
W. R. C. KENDRICE, Assistant Attorney General.

WHAT FORMS COMMISSIONER OF INSURANCE MUST PASS UPON

It is the duty of the commissioner of insurance to approve of all
forms of riders used on insurance policies but he is not required to
pass upon forms submitted by persons other than insurance companies,
especially before the form has been adopted by any company as a rider.

. July 31, 1919.
Hon. A. C. Savage,
Commissioner of Insurance,
Dear Sir:
Your request for an opinion from this department on the fol-
lowing questions have been referred to me for reply, to-wit:

‘“Is the approval of this department necessary on a rider
which is proposed by the insured, printed, prepared and
suggested to him by a concern, not an insurance company ?

““Also in this connection and in your opinion, can this
department lawfully approve a rider form submitted by the
Merchants’ Trade Journal or any other organization engaging
in the business of checking over fire insurance policies, said
concern not being an insurance company.’’

The statutory provisions material to a determination of your
question will be found in section 1745 of the supplement to the
code, 1913, which reads as follows:

“The form of all policies or permits issued or proposed to
be issued by any insurance company doing business in this
state under the provisions of this chapter shall first be exam-
ined and approved by the commissioner of insurance * * *’’

11
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In the rider submitted with your letter, I find the following
provision :
‘¢ Attached to and forming a part of policy No...........

of the................... company of................. this
........ day of . ..., 19000

Undoubtedly before the agent signs his name, he submits the
rider to the company for its approval. When the company ap-
proves it, the rider then becomes a part of the policy.

The statute provides that the form of all policies shall be ap-
proved by the commissioner of insurance.

It is evident, therefore, that the riders referred to in your letter
must be first submitted to the commissioner of insurance for his
approval. This conelusion is strengthened by the further fact
that said riders contain a provision that it is to be substituted in
lieu of all prior forms, which, of course, includes all prior forms
which may have been approved by the commissioner of insurance.

As to your second proposition, I believe that the statute does not
contemplate that the commissioner of insurance shall approve such
riders when submitted by a person other than an insurance com-
pany, but before an ing=rance company adopts such riders, they
should submit them to the commissioner of insurance for his ap-
proval, and after the commissioner has approved a particular
form, then there could be no legal objection to adopting exact
duplicates to policies without submitting them to the commissioners
of insurance for his approval.

W. R. C. KenNDrICE, Assistant Attorney General.

FOREIGN INSURANCE COMPANIES

A foreign insurance company may transact business through its
department in Iowa and print on the filing back the name of such
department.

May 26, 1919,
Hon. A. C. Savage, Commissioner of Insurance.
Dear Sir: R R 2

‘We have your letter of the 22nd inst. submitting for examina-
tion and approval sample copies of the policy issued by the Great
American Insurance Company of New York,

You ask whether or not it would be in violation of section 1758-¢
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of the supplemental supplement to print on the filing back of said
policies the following:

‘‘Policy issued through Capital and Merchants and Bankers
- department, Des Momes Towa.”’

You further explain that ‘‘ Capital and Merchants and Bankers’’
department was formerly the name of an insurance company exist-
ing in this state, but at the present time is out of business as an
independent insurance company, said company having been ab-
sorbed by the Great American Insurance Company.

The statutory provisions material to a determination of your
question will be found in section 1758-e of the supplemental supple-
ment which reads ag follows:

““That every fire insurance company and association author-
ized to transact business in this state shall conduect its busi-
ness in the name under which it is incorporated, and the
policies issued by it shall be headed or entitled only by such
name. There shall not appear on the face of the policy or on
its filing back, anything that would indicate that it is the
obligation of any other than the company responsible for the
payment of losses under the policy, though it will be per-
missible to stamp or print on the bottom of the filing back,
the name or names of the department or general agency issu-
ing the same.”’

Referring to the sample policy submitted by you for our exam-
ination, it will be found that the contract of insurance is the
sole obligation of the Great American Insurance Company, and
that said company is merely using the ‘‘Capital and Merchants
and Bankers’’ as an instrumentality or ‘‘department’’ through
which it transaets its business in the state of Towa.

Tt is therefore the opinion of this department that the filing back
of the said policy forms of the Great American Insurance Company
is not in violation of the statutory provision above referred to.

W. R. C. KENDRICK, Assistant Aftorney General.
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POWER OF CERTAIN MUTUAL INSURANCE COMPANIES

Mutual insurance companies organized under Chapter 4 of the
Code of 1897, and existing when Chapter 429, acts 37th General Assempbly
took effect, are authorized to accept fixed cash premiums and reinsure
their risks in companies authorized to do business in this state.

May 26, 1919.
Hon. A. C. Savage, Commissioner of Insurance.
Dear Sir:

We have your letter of the 10th inst., in which you state that
the Employers Mutual Casualty Association of Iowa is issuing
policies of insurance on a fixed premium basis, and also that said
association has reinsured its risks in an Alabama corporation,
known as the Interstate Casualty Company.

You then ask for an opinion from this department upon the
two following questions:

““1. Do the laws of Iowa authorize the Employers Mutual
Casualty Association to issue policies for a fixed premium
and without any additional liability ¢

‘2. Do the laws of Towa authorize the Employers Mutual
Casualty Association to reinsure its risks?’’

The Employers Mutual Casualty Association of Iowa is a cor-
poration organized under chapter 4, title IX of the code, for the
purpose of transacting the class of Insurance provided for in
subdivision 5, section 1709, supplement to the code, 1913, now sec-
tion 2, chapter 428, acts of the 37th General Assembly, namely,
insuring employers against risks arising out of injuries to their
employes.

As to your first question, the statutory provisions applicable
thereto will be found in either chapter 4 of the code, or in chapter
429 of the acts of the 37th General Assembly.

The provisions of said chapter 429 material to a proper deter-
mination of your first question will be found in section 5 of said
chapter, which reads as follows:

““The maximum premium payable by any member of a
mutual company shall be expressed in the policy and in the
application for the insurance. Such maximum may be a
cash premium and an additional contingent premium, not
less than the cash premium, or may be solely a cash premium,
which premium may be made payable in installments or
regular assessments. No policy shall be issued for a ecash
premium without an additional contingent premium unless
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the company has a surplus which is not less in amount than
the capital stock required of domestic stock insurance com-
panies transacting the same kind of insurance.’’

It will be seen from section 5 above gquoted that mutual insur-
ance companies coming within the provisions of said chapter are
expressly prohibited from issuing policies for a cash premium
without a contingent premium not less than the cash premium,
unless the company has a surplus equal in amount to the capital
stoek required of domestic stock companies transacting the same
kind of insurance.

But the Employers Mutual Casualty Association of Iowa does
not come within the provisions of said chapter 429, for the reason
that said chapter further provides that the provisions thereof shall
not apply to existing associations until said associations, by reso-
lution of its board of directors and amendments of its articles,
so elect; and so far as I am able to find the Employers Mutual
Casualty Association of Jowa has never so elected.

Section 11, chapter 429, provides:

‘‘The provisions of this chapter shall not apply to any com-
pany or association of this state now doing business whether
organized under chapter 4 or chapter 5, title nine of the code,
as amended unless such company or association shall so elect
by resolution of its board of directors duly certified to by
the president and secretary and filed with and approved by
the commissioner, and shall further amend its articles, if
necessary, to permit full compliance with this chapter and to
include such additional kind or kinds of insurance as such
company or association intends to transact. On the filing and
approval of such resolution and on making such amendment
if required, such company may be authorized to transact
such kinds of insurance under this chapter.”’

Therefore, the authority of the Employers Mutual Casualty As-
sociation of Towa to issue policies for a fixed cash premium will be
governed solely by chapter 4 of the code. Chapter 4 permits the
acceptance of premium notes by mutual insurance companies.
code section 1705. And in the event of a loss the directors shall
determine the proportion thereof that each member shall pay and
notify such member of the amount. Code Section 1706. If such
member fails to pay the sum assessed against him within thirty
days, then the company may bring suit. Code Section 1707.
However, section 1707 further provides that in the event it becomes
necessary to bring suit to collect such assessment ‘‘no such mem-
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ber shall be held liable in the aggregate by assessments in a sum
exceeding the amount of his premium note.”’

Thus, it will be seen, mutual insurance companies operating
under chapter 4 of the code may accept premium notes and limit
the amount of liability thereunder.

It is further provided in said chapter 4 that cash premiums may
be accepted in lieu of premium notes.

Section 1708 provides: : /

‘“ Any mutual company organized under the provisions of
this chapter may accept cash premiums in place of premium
notes for any term of insurance not exceeding one year, the
amount of cash to be paid to be determined by the directors
of the company.

If a mutual insurance company is authorized under said chapter
4 to issue policies and accept premium notes limiting the liability
of the member, the conclusion must be inevitably reached that
when cash premiums are accepted in lieu of notes, sueh cash pre-
miums may be fixed and limited. ‘

Therefore, your first question must be answered in the affirma-
tive. . / - 4 ,

As to your second question, namely, whether a mutual insurance
company, such as the Employers Mutual Casualty Association, is
authorized to reinsure its risks, section 1711 of the supplement to
the code, 1913, provides: , /

““Such company may * * * cause itself to be reinsured in
companies only authorized to do business in this state, against
any loss or risk it may have incurred in the course of its busi-
ness.”’

Therefore, your second question should also be answered in the
affirmative, provided the company in which the risks are reinsured
is authorized to do business in this state.

W. R. C. KeNDRICK, Assistant Attorney General.
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SURPLUS OF FOREIGN MUTUAL COMPANIES

Foreign mutual insurance companies writing compensation insurance
must have surplus of $200,000, except under certain conditions.

March 1, 1919.
Hon. A. C. Savage,

Commissioner of Insurance.
Dear Sir:
Your letter of the 25th inst. addressed to this department has
been referred to me for attention.

You state that the Builders’ and Manufacturers’ Mutual Casu-
alty Company of Chicago, Illinois, has made application for a permit
to transact business in this state, and that said company is
engaged in the business of writing workmen’s compensation
insurance.

You then ask for an opinion from this department as to the
minimum surplus required of said company prior to issuing a
permit to do business in Iowa.

I understand, and so assume in this opinion, that the policies
issued by the company in question provide for an additional
contingent liability equal to the cash premium. With that fact
conceded, the question of issuing a permit will be governed by
paragraph 2, section 19, chapter 429, acts of the 37th General
Assembly, which reads as follows:

““In case of any other such mutual company issuing policies
for a cash premium or payment with an additional contin-
gent liability equal to or greater than the cash premium or
payment, the surplus shall be such an amount as the insurance
commissioner of Iowa may require, but in no case less than
fifty thousand dollars, provided that the provisions of this
section fixing a minimum surplus of fifty thousand dollars
shall not apply to companies now admitted to do business
in Towa; provided further, that no such mutual company
shall be. authorized to transact compensation insurance with-
out a surplus of at least two hundred thousand dollars, unless
all liability, shall be provided for by a special deposit,
in a trust company of this state, which shall be a
trust fund applicable solely and execlusively to the pay-
ment of the compensation benefits for which such deposit
is made, or shall be re-insured in an authorized stock com-
pany, or in an authorized mutual company with a surplus
of at least two hundred thousand dollars.”’

Pursuant to the foregoing statutory provision, before you would
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be authorized to grant a permit to a foreign mutual company
writing compensation insurance, such company must have a sur-
plus of at least $200,000.00; provided, however, its each adjusted.
claim of the company in this state, the payment of any part of
which is deferred for more than one year, shall be covered by
a special deposit in a trust company in this state, or if such risks
are re-insured in an authorized stock company, or in an authorized
mutual company with a surplus of at least $200,000.00, then and
in that event the amount of surplus required of such companies,
before admitting them to transact business in this state, is a

matter of discretion with the commissioner of insurance.

However, the proviso above referred to is not exactly clear.
A foreign mutual company is not supposed to transact any busi-
ness in this state without first obtaining a permit from the
commissioner of insurance, and therefore at the date of applying
for a permit the company is not supposed to have any ‘‘adjusted
claims’’ in this state for that fact presupposes the transaction
of business in Iowa. But the statute was evidently intended to
permit foreign mutuals writing compensation insurance to come
into Jowa and transact business in this state even though their
surplus is less than $200,000.00 provided they in some manner
guarantee the payment of adjusted claims, the payment of any
part of which is deferred for more than one year.

It therefore occurs to me that you would have authority to
issue a permit to such foreign mutuals to transact business in
Towa even though their surplus is less than $200,000.00 but more
than $50,000,00, provided they make the provisions indicated in
said paragraph to take care of such adjusted claims as they arise,
* but -the amount of the surplus required is discretionary with you.
W. R. C. KENDRICK, Assistant Attorney General.

INVESTMENT OF FUNDS OF STOCK LIFE COMPANY

The funds of a stock life insurance company may be loaned to offi-
cers on real estate security, except the capital. Sec. 1783-e, Supple-
ment 1913, considered and applied.

February 24, 1919.
Hon. A. C. Savage,
Commissioner of Insurance.
Dear Sir:
Your favor of the 11th inst. addressed to Attorney General
Havner has been referred to me for reply.
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You submit a copy of the By-Laws of the Royal Union Mutual
Life Insurance Company in which provision is made for a ‘‘guar-
antee fund,’’ and you then ask:

First: Should this ‘‘guarantee fund’’ be included in the
surplus of the company, or merely mentioned as a notation?

Second: Would the fact that said guarantee fund might be
withdrawn at any time at the direction of the directors, provided
such withdrawal would not impair the strength and stability of
the company, change the status of said fund?

Article IV of the corporate charter of the Royal Union Mutual
Life Insurance Company provides in substance that when the
directors deem it to be to the best interests of the company to
establish a guarantee fund, such a fund may be established not
to exceed $100,000.00 in the aggregate, to be divided into shares
of one hundred dollars each, at least one-half of the total amount
of the fund so established shall be paid in cash within ninety
days after the subscribing of such fund, and the balance to be
paid in subject to the call of the directors, and that the entire
fund shall stand as a guarantee with other assets of the company
to meet all the obligations and liabilities of the company.

It is further provided that the portion of the fund paid in
shall be invested in the same class of securities as other funds
of the company, and when so invested the securities shall become
a part of the assets of the company.

Tt is further provided that all profits, gains or accumulations
realized from said guarantee fund shall belong and be paid to the
subseribers to said fund.

It is further provided that the Board of Directors shall have
the power to declare a dividend upon the unimpaired guarantee
fund, not to exceed seven per cent per annum, and pay that
dividend from the net surplus earnings of the company.

Then it is finally provided that after twelve years from the date
of the establishment of said fund a majority of the Board of
Directors may authorize the withdrawal of the same, provided
such withdrawal will not impair the strength and stability of
the ecompany.

There is no legal objection to the establishment of a guaranty

fund by a mutual insurance company, and ordinarily such a
fund is considered no part of the assets or working capital of
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the company, but more in the nature of a loan. Such is the
holding in the following cases:

Berry v. Fire Insurance Co., 94 Towa, 135.
Corey v. Sherman, 96 Iowa, 114, .
Smath v. Sherman, 113 Iowa, 601,

However, article IV, supre, is peculiar in its provision. The
provisions creating a guaranty fund in the cases above cited
declare that the subscribers to said fund shall be liable to assess-
ment on their subscription as the Board of Directors may
determine is necessary from time to time to pay losses when the
regular assessments against the policyholders are insufficient to
pay losses, and, further, that the subscribers may withdraw their
subscriptions after a certain period of time. Article IV of the
articles of incorporation of the Royal Union Mutual Life Insurance
Company declares that the guarantee fund therein provided for
shall become a part of the assets of the company and be used to
help meet all its obligations. Said article further declares that
this fund shall not be withdrawn, except at the discretion of the
Board of Directors, and then only when the withdrawal of the
fund will not impair the solvency of the company. So that the
fund ereated in article IV becomes a part of the assets of the
company and would undoubtedly be considered a part of its
surplus, if such a term can be properly given to such a company
as the one in question.

Therefore, in answer to your first question above, it is my opinion
that such a fund should be included in the surplus of the company.

- Your second question should be answered in the negative.

In your letter of the 11th inst. you also ask whether or not
section 1783-e¢ of the supplement to the code, 1913, prohibits a
stock insurance company from loaning any of its funds to the
officers or directors of the company.

You also ask whether said section applies to legal reserve life
insurance companies organized on the mutual basis.

Section 1783-e, supplement to the code, 1919, declares:

“From and after the taking efect of this act, no insurance
company shall be incorporated to transact tusiness upon the
stock plan, whether life insurance or insurance other than
life, with less than one hundred thousand dollars capital, the
entire amount of which shall be fully paid up in cash and
invested as provided by law. No part of the capital referred
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to shall be loaned to any officer or stockholder of the com-
pany.”’ ‘

It is evident that the prohibition contained in section 1783-e,
supra, applies only to the original capital with which the corpo-
ration commences business, and forbids the impairment of thaf
fund. As to any other funds of the company, the investment of
the same is controlled by section 1806, supplemental supplement,
1915. Paragraph 4 of said section permits the investment of its
funds in real estate mortgages; and it would therefore seem that
funds other than the original capital (or additional capital when
the capital stock is increased) might be loaned to the officers or
directors of the company, when the loan is secured by real estate
mortgages on real estate owned by said officers or directors and
made in accordance with said paragraph number 4.

As to whether section 1783-e, supra, applies to legal reserve
life insurance companies organized on the mutual basis, I am
of the opinion that it does not. Said section expressly limits the
provisions thereof to stock companies.

W. R. C. KeXDrICK, Assistant Aitorney General.

MAXIMUM LIABILITY

The maximum liability of members of companies organized under
Chapter 5, title 9 of Code, is limited to the amount provided for in
Section 1759-g Supplement 1913.

February 12, 1919.
Mr. S. W. DeWolf, Receiver, .
Reinbeck, Towa.
Dear Sir:

Your letter of the 31st ult. addressed to Attorney General Havner,
concerning in re ITowa State Automobile Insurance Association of
Grundy Center, Iowa, has been referred to me for reply.

You state that the commissioner of insurance caused a receiver
to be appointed for this company some time ago, and that you were
appointed as such. You also state that the assets of said company
are insufficient to pay its obligations, and in order to do so, it will
be necessary to make an assessment upon its members.

You further state that the question has been raised as to the
right of the receiver to levy an assessment for more than one basis
or regular assessment, and ask for the opinion of this department
as to the correctness of that contention.
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The association in question was organized to transact the busi-
ness provided for in chapter 5, title 9 of the code and amendments
thereof; so that what rights the members have and what respon-
sibility they are under are governed by the provisions of said
chapter.

Section 1759-h of the supplement to the code, 1913, provides:

‘‘Such associations may colleet a policy and survey fees and
such assessments, provided for in their articles of incorpora-
tion and by-laws, as are required to pay losses and necessary
expenses incurred in the conduet of their business. State
mutual fire insurance associations shall provide for and main-
tain a reinsurance reserve as herinafter designated. No state
mutual association shall collect assessments for more than one
year in advance where such assessments exceed three mills
on each dollar of insurance in force.’’

Section 1759-i of the supplement to the code, 1913, as amended
by section 2, chapter 412, acts of the 37th General Assembly pro-
vides:

“From and after the taking effect of this act, all state
mutual fire insurance associations operating under the provi-
sions of this chapter, except such associations as confine their
business exelusively to farm, dwelling and personal property,
churches and school houses, shall, annually, set aside and
maintain as a reinsurance reserve an amount equal to 10 per
cent of the receipts from assessments during the year until
the total amount thus accumulated shall equal 40 per cent,
but not to exceed 50 per cent of the amount of one annual
assessment at the basis rate charged for such insurance on all
policies in force. The reserve thus accumulated may be used
for the payment of losses and expenses and when so used
shall be restored and maintained by the collection of assess-
ments as hereinafter provided.’’

Section 1759-j of the supplement to the code, 1913, provides:

““Every association contemplated by the preceding section
shall provide in its by-laws and specify in its policies the maxi-
mum liability of its members to the association. Such liability
shall not be less than a sum equal to the basis rate charged
by the association for insurance nor greater than a sum equal
(to) three times such basis rate. The maximum liability of
the member shall be plainly and legibly stated in each policy.
‘Whenever reductions shall -be made in the liability of members
such reduction shall apply proportionately to all policies in
force.”’

Section 1759-k of the supplement to the code, 1913, provides:
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‘“Whenever the assets of any assoclation required to main-
tain a reinsurance reserve are insufficient for the payment of
losses and expenses, it shall make an assessment for the
required amount ratably upon its members liable therefor,
and whenever by reason of depreciation, loss or otherwise, the
net assets of any association required to maintain a reinsurance
reserve, after providing for other debts, are less than the
required reserve, the deficiency shall be restored by assessment
as above provided.”’

From the foregoing statutory provisions it will be found:

(1) That the maximum liability of members of such assoeia-
tions is that specified in the by-laws and poliey of the association,
but in no event to be less than a sum equal to one basis or regular
assessment, nor greater than a sum equal to three times the basis
rate or regular assessment.

(2) State mutuals shall provide and maintain a reinsurance
reserve by setting aside annually an amount equal fo 10 per cent
of the annual assessment, until the total amount thus accumulated
shall equal not to exceed 50 per cent of one annual assessment.
This fund shall be used to pay losses and expenses, and when so
used shall be restored by an assessment for the required deficiency
ratably upon its members liable therefor.

(3) That by the amendment fo section 1759-1, supra, found in
section 2, chapter 412, acts of the 37th General Assembly, the
requirement that state mutuals shall maintain a reinsurance reserve
has been practically repealed, for the reason that all associations
confining their business exclusively to farm, dwelling and personal
property, churches and school houses are exempt from the require-
ment to maintain a reserve. That takes in about every class of
property on which insurance policies are written.

Referring now to the by-laws of the Towa State Mutual Automo-
bile Insurance Association, it will be found that no provision is
made therein limiting the liability of its members; however, in the
policy issued by said association the following provision is found:

“The maximum liability under this policy cannot exceed
basis rate charged for this policy, * * *7’

In the articles of incorporation we also find the following pro-
vision :

“‘The private property of each member shall be exempt from
all corporate debts of the association, except for the pro rata
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share for the assessment levied against such members, but in
no case shall any member be liable for more than a just and
equitable proportion of each assessment.”’

From the two provisions just referred to it is not clear as to
just what is the limitation, whether merely the annual assessment
or an assessment in addition thereto; but, construing the policy
and articles of incorporation in connection with section 1759-j of
the supplement to the code, 1913, it is evident that the maximum
liability of the members is limited to one additional basis assess-
ment, unless there is some other statutory provision enlarging the
liability of the members.

There is one other section which provides for the manner of
making assessments and the liability of the members therefor when
the association is insolvent.

Section 1759-1 of the supplement to the code, 1913, provides:

““Whenever the board of directors or the auditor of state
shall ascertain that any association is insolvent, such board,
or upon its failure to so do, the auditor of state may direct
an assessment ratably upon all members liable therefor in
such amount as may be necessary as follows:

““1st. It shall be determined what amount each policy-
holder should pay or receive in case he desires to withdraw
from the association.

““2d. What further sum each policyholder should pay to
reinsure his policy with some other solvent association* * *°’

But section 1759-1, supra, does not enlarge the liability of the
members. It will be seen that, when the association is insolvent, in
making the assessment it shall be determined what each poliey-
holder shall pay in the event he desires to withdraw from the
association, and in the event he does not desire to get out of
the association, but prefers to keep his policy in force, then it
shall be determined what amount he shall pay to reinsure his
policy in some solvent association. Howevér, section 1758-1 must
be construed in connection with section 1759-j, and in the event
the member desires to withdraw from the association his maximum
liability will be determined according to the provisions of said
section 1759-j, which, in the case in question, would be limited
to not to exceed one additional basis or regular assessment.

However, with reference to the insurance reserve, if said asso-
ciation did not maintain the required amount at the date the



OPINIONS RELATING TO INSURANCE 175

amendment by the thirty-seventh general assembly took effect,
then the members would be liable to assessment to bring it up to
the required amount at that date.

But it appears that you, as receiver, have filed an application
for an order authorizing you to levy an assessment of $1.70 for
every $100.00 of insurance in foree at the time the company went
into the hands of a receiver, basing the right to levy an assess-
ment in that amount upon the articles of incorporation, which
provide that the assessment for which a member shall be liable
must be computed pro rata on an equitable basis. It was alleged
in said application that an assessment of eighty-five and one-half
cents per one hundred dollars of insurance in force would be
sufficient to raise the amount necessary to pay.the indebtedness,
but to play safe it was advisable that the rate of assessment should
be doubled. Therefore the court entered an order authorizing and
empowering the receiver to levy an assessment of $1.70 and to
collect it by legal procedure if necessary.

Pursuant to the foregoing order you, as receiver, levied an assess-
ment of $1.70 on each one hundred dollars of insurance in force,
and a number of the members have paid the assessment. But a
few have refused to pay more than one assessment upon the basis
rate, and bottom their position on both section 1759-j, of the sup-
plement to the Code, 1913, and the provision in the policy limit-
ing their maximum liability to a sum not to exceed one assessment
upon the basis rate. '

You are now undecided just how to proceed, whether you should
attempt to collect the $1.70 assessment, or to collect only a sum
equal to one assessment upon the basis rate.

My opinion is that the liability of the members of the Iowa
State Automobile Insurance Association is limited to an amount
equal to one assessment upon the basis rate; however, inasmuch
as the court has appointed you receiver for said association and
has authorized and empowered you to levy an assessment of $1.70
on each one hundred dollars of insurance in force, and directed
you to collect it by suit if necessary, that, therefore, you have no
other course to pursue than to obey the order of the court and
proceed and attempt to collect the assessment authorized in said
order. If any of the members have any objection to the amount
of the assessment they should present their cobjections to the
court and ask for a modification of his order; otherwise the matter
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is res adjudicata. This general doctrine has been announced and
adhered to by our supreme court in the following cases:

Stewart v. Lay, 45 Towa 604 ;
State v. Union Stock Yards State Bank, 103 Towa 560;

In the Stewart case, supra, it is said at page 612:

““The jurisdiction of the court and of the receiver being
conceded, and the fact of assessment being admitted, it is to
be regarded as res adjudicata. All questions as to the in-
debtedness of the bank and the like, involved in the assess-
ment, or which it was necessary to determine, before making
it, must be presumed to have been adjudicated, and defendant
is bound thereby. Any errors made by the court, in the pro-
ceedings appointing the receiver and controlling and direct-
ing his action, must be corrected by proper apphcatlon ty
the court or by appeal from its orders or decisions as pro-
vided by the law applicable to such cases. * * *’

In State v. Union Stock Yards State Bank, supra, it is said at
page 560:

““We understand the rule to be, as to the appointment of a
receiver and the making of such an assessment, that all matters
that necessarily inhere in the orders by which such results
are attained—that is, matters to be considered and deter-
mined in making the orders—are adjudicated and coneclu-
sively settled, exeept in so far as they be changed by vaca-
tion or modlﬁcatlon in the receivership proceedings upon
application of parties interested, whether stockholders or
others. Tt is definitely settled in Stewart v. Lay, supra, that
none of these matters can be set up in an action brought by
the receiver under direction of the court. It is urged to us
that one of the district courts of the state has held—following
the opinion in this ease—that in an action on such an assess-
ment the amount of recovery cannot be controverted. Such a
holding is correct. It was one of the matters considered and
determined in making the order of assessment, and, if erron-
eous, the error must be cured in the same proceeding, * *’

It is intimated in your application to the court for authority
to levy an assessment, it is probable that an assessment in any
amount could not be collected from some of the former members
of the association, and, in order to close this matter up as ex-
peditiously as possible, we would respectfully urge you to pro-
ceed at once under the order the court has herectofore entered and
collect all you can and ask the court to permit you to pro rate
among the creditors.

W. R. C. KeNpRrICK, Assistant Attorney General.
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WHEN EMPLOYES OF A CORPORATION CANNOT ORGANIZE AN
ASSESSMENT ASSOCIATION

Assessment associations organized by the employes of a certain
occupation, unless organized solely for benevolent purposes, or as a
fraternal beneficiary association, are unauthorized.

January 12, 1920.
Hon. A, C. Savage, Commissioner of Insurance.
Dear Sir:

I am in receipt of your request for an opinion as to whether an
association of the following character is authorized to transact
business in Iowa without complying with the insurance laws of
this state:

‘“An example of the plan of such association is found in
the contemplated plan of an employes assoeiation, which is
being formed in the Des Moines Hosiery Mills. They con-
template a monthly assessment of ten, twenty or thirty cents
per month with sickness or disability benefit of two dollars
and fifty cents a month, extending over a period of months
less than a year. They also wish to provide a funeral benefit
of fifty dollars, which would be paid by special assessment
upon the members until the association has five hundred dollars
in their treasury. At that time, funeral benefit would be
paid from that sum.”’

I am of the opinion that the business contemplated by the em-
ployees of the Des Moines Hostery Mills is insurance. Under the
laws of Towa an assessment association cannot be legally organized
to transact business in this state unless it partakes of the nature
of a fraternal beneficiary association.

Section 1798-a of the Supplement to the Code, 1913, provides:

‘“‘No life, health or accident insurance company or associa-
tion, other than fraternal beneficiary associations, which
issues contracts, the performance of which is contingent upon
the payment of assessments of call made upon its members,
shall do business within this state except such companies or
associations as are now authorized to do business within this
state and which, if a life insurance company or association,
shall value their assessment policies or certificates of mem-
bership as yearly renewable term policies according to the
standard of valuation of life insurance policies prescribed by
the laws of this state.”’

Section 1798 of the Supplement to the Code, 1913, provides:

‘‘Nothing in this chapter shall be construed to apply to
any association organized solely for benevolent purposes and
12
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composed wholly of members of any one occupation, guild,
profession or religious denomination, but any such society
may, by complying with the provisions hereof, become entitled
to all the privileges thereof, in which event it shall be amen-
able to the provisions of‘this chapter so far as they are appli-
cable; provided that if organized under the laws of another
state or country, they shall file with the auditor of state an
agreement in writing authorizing service or notice of process
to be made upon the said auditor of state, and when so
made shall be as valid and binding as if served upon the
association within this state.”’

The Supreme Court of Iowa has held that an association organ-
ized under a somewhat similar plan to that contemplated by the
empoyees of the Des Moines Hosiery Mills was not an associa-
tion organized solely for benevolent purposes within the provi-
sions of section 1798, supra.

Connell v. Iowa State Traveling Men’s Asso., 139 Towa, 444.

I am, therefore, of the opinion that unless the association contem-
plated by the employees of the Des Moines Hosiery Mills, or simi-
lar associations, are organized solely for benevolent purposes or
as fraternal beneficiary associations, thy cannot legally operate
-in the state of Iowa. '

W. R. C. KENDRICK, dssistant Atlorney General.

WHO MAY ISSUE DEATH BENEFIT CERTIFICATES

It is unlawful for an association to issue certificates providing for
death benefits raised by assessment upon the members, unless organized
as a fraternal beneficiary society.

May 5, 1920.
Mr. F. H. Voigt, 117 East Woodland Avenue, Ottumwa, lowa.
Dear Sir:
At the request of Thomas Waters, deputy insurance commis-
sioner, I am answering your letter addressed to that official and
bearing date of May 1, 1920.

You ask in what respect the plan of transacting business of the
Low Twelve Club of Hafed Grotto, of Ottumwa, is in violation of
the insurance laws of Iowa.

Artiele 1, section 1 of your by-laws provides:

“‘Intents and purposes: The object of this club shall be
to extend funeral aid immediately after the death of a member
of his family or dependent relatives and to promote o spirit
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of fraternal benevolence. A mutual organization not operated
for profit but for protection. Its life shall be as long as the
same is maintained and supported by its membership. The
rules and regulations that shall govern its operation are set
below and are binding on each member of the club.”’

Article 1, section 2, of the by-laws provides:

‘‘Bach applicant for membership shall pay the sum of three
dollars, two dollars of which shall be placed into the bene-
ficiary fund and one dollar set aside for expenses, with his
application. At the death of any member of the club in good
standing, the officers shall cause to be paid immediately upon
proof of death, to his beneficiary from the beneficiary fund
a sum equal to one dollar per capita of the membership of
said club in good standing at the date of such death. Orders
for such payment must be signed by the secretary-treasurer
and countersigned by the president or chalrman or some mem-
ber of the executive committee. Immediately after any such
death the secretary-treasurer shall mail to each member of the
club a notice of a benevolent call, upon receipt of which,
each member shall pay the secretary-treasurer the sum of one
dollar and ten cents, one dollar of which shall be placed in
the beneficiary fund, and ten cents of which shall be placed
in the expense fund.’’

The supreme court of Iowa has held that if the business of an
association is to collect funds from its members in the way of a
membership fee, annual dues, and an assessment upon the death

of any member in good standing, such an association is a mutual
assessment association.

Connell v. Traveling Men’s Association, 139 lowa, 444.

In the Connell case supra the defendant claimed to be an
association organized for benevolent purposes only, so as to bring
itself within the exception found in section 1796 of the supplement
to the code, 1913, which provides that the insurance laws of Iowa
shall not apply to an association organized solely for benevolent
purposes.

In passing upon this claim the court, at page 488, says:

‘It is not perceived on what theory the association can be
held to have been ‘organized solely for benevolent purposes.’
Of course, there is an element of charity in every scheme
for the insurance of lives, for the design of the insured is
nearly always to provide for others, without valuable con-
sideration to himself; but, as between the insured and the
association, the relation is purely that of contract, of ‘quid
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pro quo.” ‘All that is requisite to constitute such a contract is
payment of the consideration by the one, and the promise of
the other to pay the amount of the insurance upon the hap-
pening of the injury to the subject by a contingency contem-
plated in the contract.” Commbnwealth v. Wetherbee, 105
Mass. 149. It is not material what professions are made in
the articles or by-laws. Its manner of doing business and the
nature thereof necessarily control. State v. Miller, 66 lowa,
26. The business of this association is to collect funds from
its members in the way of membership fee of $4, annual
dues of $1, and an assessment upon the death of any member
in good standing of $2 from each member. The amount in
the treasury is not to be reduced below $5,500, and an assess-
ment may be made, when necessary in the course of business,
to carry out the aims and objects of the association. The
money after meeting the expenses is paid to the members in
case of disability, or to their families, heirs or beneficiaries
in event of death, one assessment being payable to the bene-
ficiary, not exceeding $5,000 in any case. If the association
engages in any charitable work, aside from erroneously desig-
nating that outlined above in its articles as such, the record
before us does not disclose the fact. It is not other than a
mutual assessment association, and its claims to being a chari-
table institution are little less than preposterous. As support-
ing these views, see Insurance Co. v. Gilbertson, 129 Towa, 659 ;
Grimes v. Legion of Honor, 97 lowa, 315; State v. Nichols, 78
Towa, 749 ; State v. Miller, supra. It follows that the by-law
was void, as contrary to the laws of the State.”’

The laws of Iowa expressly prohibit the organization of mutual
assessment associations for the purpose of transacting life, health,
or accident insurance, unless said associations organize as a frater-
nal beneficiary society.

Section 1798-a, code supplement, 1913, provides:

““No life, health or accident insurance company or associa-
tion, other than fraternal beneficiary associations, which
issue contracts, the performance of which is econtingent upon
its members, shall do business within this state except such
companies or associations as are mow authorized to do busi-
ness within this state and which, if a life insurance company or
association, shall value their assessment policies or certi-
ficates of membership as yearly renewable term policies
according to the standard of valuation of life insurance
policies prescribed by the laws of this state.”’

It will therefore be observed that the character of business pro-
posed to be transacted by the Low Twelve Club of Hafed Grotto
is prohibited in this state unless such business is transacted through
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a legally organized fraternal beneficiary society under chapter 9,
title 9, of the code.
'W. R. C. KENDRICK, Assistant Attorney General.

SHORT RATE CANCELLATION DOES NOT APPLY TO
CONTRACTORS’ BONDS

Sec. 1728, Code Supp. 1913, providing for the cancellation of insur-
ance policies and payment of short rates, does not apply to con-
tractors’ bonds.

October 23, 1919.
Hon. Thomas Watters, Jr., Deputy Commissioner of Insurance.
Dear Sir:
You have submitted to this department, for an official opinion,
the following guestion:

‘““We are asking for an opinion regarding the short rate
table which is effective on surety bonds.

“To give an example of what we are wanting: If the com-
pany issued a surety bond for a period of two years and
charged the assured the two year rate and ninety days from
issuance said bond was taken up and cancelled as the work
covered under this bond was then completed. Under the Iowa
statutes would the party who gave the bond be entitled to a
return premium based upon a two year period under the
short rate concellation schedule of this statute?’’

The short rate cancellation schedule referred to in your inquiry
will be found in Section 1728, Supplement to the Code, 1913,
which reads as follows:

““At any time after the maturity of a premium, assessment
or installment provided for in the policy, or any note or con-
tract for the payment thereof, or after the suspension, for-
feiture or cancellation of any policy or contract of insurance,
the insured may pay to the company the customary short rates
and costs of action, if one has been commenced or judgment
rendered thereon, and may then, if he so elect, have his policy
and all contracts or obligations conneected therewith, whether
in judgment or otherwise, cancelled, and they and each of
them thereafter shall be void; and in case of suspension, for-
feiture or cancellation of any policy or contract of insurance,
the assured shall not be liable for any greater amount than
the short rates earned at the date of such suspension, for-
feiture or cancellation and the costs herein provided. The
policy may be canceled by the insurance company by giving
five days’ notice of such cancellation, in which event it may
retain only the pro rata premium.’’
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The provisions of the statute above quoted were originally found
in chapter 210, acts of the 18th General Assembly, and entitled :

““Act to Secure Policy Holders in Fire Insurance Com-
panies from Unjust Forfeiture of Policies.”’

The provision of chapter 210, relating to the cancellation of
policies, was changed somewhat and ecarried into the Code of
1897 was section 1728 thereof. The 34th General Assembly then
amended section 1728 by adding thereto the following:

““The policy may be canceled by the insurance company by
giving five days’ notice of such eancellation, in which event
it may retain only the pro rata premium.’’

So that the provision as it now stands is found in chapter 4,
title 9 of the code, relating to insurance other than life, in which
chapter is found the provision relating to surety bonds.

The question now is, Does that provision apply to contractor’s
bonds when issued for a period of two years and a premium is
charged at the two year rate, when the work covered by the bond
is completed ninety days from the issuance of the bond?

A contractor’s bond issued by a surety company is undoubtedly
a contract of insurance in the broad sense—that is, it partakes of
the nature of insurance. In fact, the similarity in business methods
between insurance companies and surety companies has often been
noted in the opinion of judges, and for the purpose of legislative
control surety companies have been uniformly classed with insur-
ance companies.

Section 1709, Code Supplement, 1913.

G. & M. Lumber and Mfg. Co. v. National Surety Co., 124
Towa, 599.

Van Buren County v. American Surety Co., 137 Iowa, 490.

Stearns on Suretyship, 2nd Ed. Section 233.

People v. Rose, 174 T11., 310.

Shakemen v. Credit System Co., 92 Wis., 366.

In the Van Buren county case, supra, it is said at page 495:

““The business of companies organized for the purposes of
profit in assuring the performance of contracts of various
kinds partakes largely of the nature of insurance and is
carried on in much the same manner.”’

The essential features of an insurance policy are the following:
(1) the parties—that is, the contract is between and for the bene-
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fit of two parties only, the insurer and the insured; (2) a definite
term; (3) a fixed premium.

But a contractor’s bond is given for the benefit of a third per-
son and to secure the faithful performance of a certain contract,
and all liability of the surety ends when the conditions of the
contract have been fully performed, regardless of the time in which
it takes to perform the conditions. In other words, the collateral
liability of the surety ends with the extinguishment of the original
debt.

Ames v. Mac Lay, 14 Towa, 281,
Webster County v. Nelson, 154 Towa, 660.
Watkins Medical Company v. Moss, 160 Iowa, 244,

It is true that in corporate suretyship contracts a premium is
always charged, but it is less a consideration than in the case of
insurance contraects.

Stearns on Suretyship, at page 411, says:

‘It is doubtful whether it is proper to denominate the pre-
mium as a consideration at all in a suretyship contract. It
certainly is not the sole comnsideration. In a great majority
of the contracts written by surety companies, the premium
is paid and contracted for by the principal, while the bond
or obligation runs to the creditor. The surety cannot evade
the liability to the creditor because the principal fails to pay
the premium, neither can the contract be revoked on that
account. * * * A premium paid is the bonus or inducement
to the surety company, but is not the essential consideration
out of which the contract grows.”’

In insurance contracts the premium is the sole consideration,
while in surety contracts no premium is necessary in order to make
the contract valid. In the case of corporate sureties the prin-
ciple reason for charging an annual premium for a continuing
bond is to maintain the company in a solvent condition.

In American Surety Company v. Thurber, 166 New York, 244,
the reason for corporate surety companies charging an annual pre-
mium is well stated in the following language:

‘““surety companies are a convenience to the community,
and it is important that they should continue sound and able
to respond to their oblizations. The legislature doubtless
intended to promote their stability by extending the same pro-
tection to them that it extends to cther sureties. The con-
tracts of such companies are usvally based upon an annual
premium for a continuing bond. If the premium were not
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paid after the first year and the company could not avail
itself of the privilege of the statute, its responsibility would
continue with no compensation, as the bond would still be
in force. No company can do business on such a basis.”’

As to what compensation the surety company will charge for
assuming the obligations of a surety on a contractor’s bond is a
matter for the sole determination of the surety company. A state
has no power to fix the rates to be charged for surety borlds, and to
deprive the company of that right would be in violation of the
fourteenth amendment to the constitution of the United States.

American Surety Co. v. Schallenberger, 183 Fed. 636.

Therefore, if the surety company charges a certain premium for
assuming the responsibility of a surety, it has that unqualified
right.

Unless otherwise provided by statute, it is the general rule that,
when an indemnity contract has been issued by a surety company,
the premium, in the absence of special provisions in the policy
authorizing it, ecannot be recovered by the insured upon offering
to surrender his policy.

Frost on the Law of Guarantee Insurance, Sec. 29.
McNeely v. Welz, 166 N, Y. 124,

It is also familiar doctrine that in the absence of fraud, collusion,
material misrepresentations, or. where expressly authorized by
statute, an indemnifying bond issued by a surety eompany cannot
be canceled by the eompany, unless it is accomplished by and with
the consent of the parties thereto. Such doctrine is based not
only upon sound public policy, but also upon the fact that the
bond is a valid contract, founded upon a valuable consideration,
and is binding and enforceable between the parties thereto, the
same as any other lawful and valid contraet.

Frost on the Law of Guarantee Insurance. Sec. 273.

However, the General Assembly of Iowa has declared that the
sureties on certain kind of bonds may cancel the same, and the
procedure and conditions to accomplish that end have been expressly
prescribed. I refer to statutory bonds.

Section 1177-a, supplement to the code, 1913, provides:

““When a bond is required by law to be given by or for
any public officer, deputy or employe of such public officer,
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or by any person holding a fiduciary office or trust, adminis-
trator, executor, guardian, trustee, officer or employe of any
public or private corporation or association, when not other-
wise specifically provided, (it) shall be conditioned as provided
in section eleven hundred eighty-three of the code.”’

Section 1177-b, supplement to the code, 1913, further provides:

“If any surety on said bond shall so eleet, his liability
thereon may be canceled at any time by giving thirty days’
notice in writing to the person or persons authorized to
approve said bond, and to the officer or person with whom the
same is required to be filed or deposited by law, and refund-
ing the premium paid, if any, less a pro rata part thereof
for the time said bond shall have been in force. The liability
and indemnity ecreated by said bond shall extend to the date
of cancellation as provided by chapter eleven, title six of
the code.”’

But the statutes above quoted apply only to bonds given by
those expressly named in section 1177-a, and nowhere in the
Iowa statutes can there be found any express provision for can-
celling contractor’s bonds.

Fed. and Dep. Co. v. Janness, 138 Towa, 725.

That fact is convincing in determining whether the provisions
for cancelling insurance policies other than life, as found in
section 1728 of the supplement to the code, 1913, should apply
to bonds furnished by contractors for the faithful performance
of their contracts. If it was the intention of the legislature that
section 1728 should apply to surety bonds in general then there
was no necessity for enacting sections 1177-a and 1177-b and
limiting the application of those sections to a particular class of
surety bonds. '

Therefore, pursuant to all the foregoing, we are of the opinion
that section 1728 of the supplemnet to the code, 1913, does not
apply to contractor’s bonds generally, and particularly to the
bond in question, for the reason that in this specific instance the
purpose for which the bond was given had been fulfilled, the
liability under the bond has ceased, and there is no ocecasion for
cancelling the same.

W. R. C. KeNDRICK, Assistant Attorney General.
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POWER OF ATTORNEY

Authority to mortgage real estate cannot be implied from authority
to sell it under a power of attorney.

January 14, 1919.
Hon. G. H. Messenger, Superintendent of Banking.
Dear Sir:

This communication is in response to your letter of the 8th
inst. asking for an opinion as to the authority of Ferdinand Levy
to execute a real estate mortgage under the enclosed power of
attorney executed by Pauline Levy, the purpose of your inguiry
being to determine whether or not such a mortgage, otherwise legal,
would be an acceptable asset for a bank under the supervision of
your department.

This power of attorney authorizes Ferdinand Levy to collect
and receipt for all moneys due or to become due Pauline Levy,
and to execute all necessary receipts and acquittances for the
same. It also authorizes him to sell and convey all real estate
owned by said Pauline Lievy at either private or public sale and to
execute to the purchaser good and sufficient deeds; and it gives
him the right to execute releases and satisfactions of mortgages,
and authorizes him to invest any moneys coming into his hands
in real estate mortgages; and gives him the general power to do
whatever is necessary to carry out the provisicns contained in
said power of attorney.

This power of attorney does not expressly or by implication
give Ferdinand Levy any authority to mortgage real estate. His
authority to mortgage the real estate cannot be implied from his
authority to sell it.

See Cyc., vol. 3, page 1390, and cases thefein cited.

In the case of Edgerly & Company v. Cover, 106 Towa, 670, an
action to foreclose a mortgage on personal property, it was held
that authority to mortgage cannot be inferred from authority to
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sell; and in support thereof cites the case of Jeffrey v. Hursh,
12 N. W. (Mich.) 899. In that case the supreme court said:

““John H. Hursh had power to sell the land, but not to
mortgage it. The power is not to be extended by construction.
The principal determines for himself what authority he will
confer upon his agent, and there can be no implication from
his authorizing a sale of his lands that he intends that his
agent may at discretion charge him with the responsibilities
and duties of a mortgagor.”’

I am of the opinion that under the power of attorney submitted
there is no authority granted to Ferdinand Levy to execute mort-
gages on land belonging to Pauline Levy and that such a mortgage
executed by him would be void.

C. W. PiErsoL, Assistant Attorney General.

CAPITAL STOCK

State banks may not have an authorized capital stock.

December 1, 1919.
Hon. G. H. Messenger, Superintendent of Banking,
Dear Sir:
I am in receipt of your letter of the 13th ult. in which you ask
the following question:

“Does the banking law of Jowa permit state banks to
provide for an authorized capital stock?’’

The law relating to the capital required of a state bank in this
state is found in section 1864, supplement to the code, 1913, which
reads as follows:

‘“No state bank shall be organized under the provisions of
this chapter with a less amount of paid up capital than fifty
thousand dollars, except in cities or towns having a popula-
tion not exceeding three thousand, where such association
may be organized with a paid up capital of not less than
twenty-five thousand dollars. But no such association shall
have the right to commence business until its officers or its
stockholders shall have furnished to the auditor of state a
sworn statement of the paid up capital, and, when the auditor
of state is satisfied as to that fact, he shall issue to such asso-
ciation a certificate authorizing it to commence business, and
it shall cause said certificate to be published in some news-
paper printed in the city or town where the association is
located, once each week, for at least four weeks, or, if no
newspaper is published in such city or town, then in a news-
paper published nearest thereto in the county.”’
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From the foregoing statutory provision it will be seen that no
state bank shall be organized in this state in a city exceeding
three thousand in population without a paid up capital of fifty
thousand dollars, nor in towns having a population of three
thousand or less with a paid up capital of not less than twenty-
-five thousand dollars. If the incorporators of a state bank prefer
to have a capital exceeding the minimum preseribed in section 1864,
then it was evidently the intention of the legislature that the
entire capital stock of such a bank should be entirely paid up
before being permitted to transact business in Iowa.

‘While the question you ask is not altogether free from doubt,
yet it has been the uniform holding of this department that banks
organized in Jowa under the Iowa statutes must have a fully paid
up capital before granted a permit to do business, and we are
content to adhere to such former rule.

W. R. C. KeENDRICK, Assistant Attorney General.

CERTIFICATES OF DEPOSIT

Bank certificates of deposit are negotiable instruments.

December 4, 1919.
Hon. V. W. Miller,
Deputy Superintendent of Banking.
Dear Sir:

I have your letter of the 22d ult. asking for an opinion as to
whether a certificate of deposit in the following form is negotiable,
to-wit:

$2,700 No. 822

FARMERS SAVINGS BANK
Livermore, Towa, November 12, 1918.

This is to certify that The Daniel Hayes Company of Idaho
has deposited in this bank Twenty-seven Hundred and no-100
Dollars, payable to the order of themselves in current funds
12 months after date on the return of this certificate properly
endorsed, with interest only until maturity at 3 per cent per

annum.
EDW. CAPESIUS, Cashier.
NOT SUBJECT TO CHECK.

The supreme court of Towa had held that bank certificates of
deposit are negotiable.

Kushner v. Abbott, 156, Towa, 598.
I am therefore of the opinon that the certificate of deposit in the
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form above set out comes within the holding of the case of Kushner
v, Abbott, supra, and is a negotiable instrument, and the holder
before maturity and without notice takes it free. from all claims
and defense.

W. R. C. KENDRICK, Assistant Atlorney General.

ISSUANCE OF DEBENTURES BY TRUST COMPANIES

Mortgages upon city and town property are properly classed as real
estate mortgages and are proper security for issuance of debentures
or bonds. War savings stamps and liberty bonds are proper securities
for such purposes, but so called industrial bonds are not.

September 10, 1920.
Hon. M. V. Henderson, Jr.,
Superintendent of Banking.
Dear Sir:
Your request of yesterday for the opinion of this department
on the following question has been referred to me for attention.

You state:

‘‘ Attached please find letter from examiner Walsmith in
which he asks if city mortgages, war savings stamps, Liberty
bonds and industrial bonds can be put up by the trustees as
security for debenture bonds.

‘‘Please let us have your opinion on this question, and
oblige.”’
Section 1889-j of the 1913 supplement to the code pertaining to
trust companies and state and savings banks provides in part, as
follows:

““But nothing herein contained shall limit the issuance, by
trust companies, of debentures or bonds, the actual payment
of which shall be secured by an actual transfer of real estate
securities.”’ ’

The phrase ‘‘real estate’’ is defined by paragraph 8 of section 48.
of the code, which reads as follows:

““The word ‘land’ and the phrases ‘real estate’ and ‘real
property’ include lands, tenements, hereditaments, and all
rights thereto and interests therein, equitable as well as
legal.”’

The term ‘‘real estate securities,”” as used in section 1889-j,
should be held to include mortgages upon city and town property,
just as much as farm property. While it is true that the build-
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ings in many, possibly in most instances, constitute a greater part
of the value of property covered by mortgages upon ecity and
+ town property than they do on farm property, that of itself does
not change their character, and, therefore, such securities must
be held to be embraced in the section referred to.

It is true that the literal words of the statute do not cover war
savings stamps and Liberty bonds, yet these are obligations of
the government of the United States and should, I think, be held
to be proper securities for the purpose contemplated..

As to the term or phrase ‘‘industrial bonds,’’ I must admit
that I cannot determine just what class or kind of securities may
be embraced in or covered by that term, though I take it that
they are railroad bonds, bonds of other publie utilities, and possibly
bonds of divers industrial organizations, but, however that may be,
the reasons which impel me to hold that the obligations of the
government may be accepted as security for the performance of
an obligation or contract are wholly wanting as to the so-called
industrial bonds, and I am of the opinion that they may not be
received as security for the issuance of debenture bonds under
the section referred to.

J. W. SaNDUSKY, Assistant Attorney General.

WHAT CONSTITUTES A NEWSPAPER

Rules for determining what constitutes a newspaper that publishes

legal notices discussed.
September 24, 1920.
Hon. M. V. Henderson, Jr.,
Superintendent of Banking.

Dear Sir:

‘We have your request for the opinion of this department on
the following question :

““At different times various publications required by law
of banks have been made in the Des Moines Daily Record.

¢ As this is not a paper of general circulation, the question
has arisen as to whether or not the public has had the notice
which the law contemplates.

“Will you kindly give us your ruling on this opinion?’’
Several sections of the banking law provide for or require the
publications of notice, and the publication of the reports of the
condition of such institutions is also required, but in no instance
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does the law specify that such notices or reports shall be published
in a paper of ‘‘general circulation.”’ It usually provides for the
publication in a newspaper published in the city, town or county
where the bank is located, and the real question for determination
is whether the Des Moines Daily Record is a ‘‘newspaper’’ within
the meaning of that term.

I have no facts before me from which I can even attempt to deter-
mine the question presented and, therefore, will content myself with
the citation of a few authorities which define the term ‘‘newspaper’’
and which I think are applicable to the term, as used in our statute
governing the operation, control and direction of banking institu-
tions incorporated under the laws of this state. From which, if
the facts are available in the particular case, a correct coneclusion
maq be arrived at.

‘Webster’s dictionary defines the term ‘‘newspaper’’ as ‘‘a sheet

of paper printed and distributed at stated intervals for conveying
intelligence of passing events, advocating opinions, ete.; a public
print that circulates news, advertisements, proceedings of legislative
bodies, public announcements, ete.”’

Burrill’s Law Dictionary gives the following definition: ‘‘A
printed publication, issued in numbers at stated intervals, conveying
intelligence of passing events. The term ‘newspaper’ is properly
applied only to such publications as are issued in a single sheet
and at short intervals, as daily or weekly.”’

In the case of Hauscomb v. Myre, decided by the supreme court
of Nebraska and reported in 71 N. W, 114, the term ‘‘newspaper’’
is elearly and distinctly defined. The court said :

“‘The principal distinguishing feature of a newspaper, in
contemplation of the statute, in our opinion, is that it be a
publication appearing at regular, or almost regular, intervals,
at short periods of time, as daily or weekly, usually in sheet
form, and containing news; that is, reports of happenings of
recent oceurrence of a varied character, such as political, social,
moral, religious and other subjects of a similar nature, local
or foreign, intended for the information of the general reader.
It is the one quality of news which gives it its general inter-
est, and secures for it a general circulation among people of
different classes and callings, whom the statute seeks to reach
by the requirements of notice by publication in a newspaper.’’

In the case of Brice v. Graves et al, 142 Towa, 722, our supreme
court was required to pass upon the question of what constitutes
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a newspaper, within the meaning of section 3535 of the code, which
provides for the publication of an original notice in certain cases.
The court said:

““It will be observed that the provisions of our statute are
very general, and the only question for our determination is
whether the publication in question is in legal sense a ‘news-
paper.’

‘‘The question involved has not heretofore been before this
court. We find many precedents, however, from other courts,
where it has been quite uniformly held that such a publication
is a newspaper, (Citing many cases). In the first of the
above contra cases it was held that the Northwestern Reporter
was not a newspaper. In the other two cases the statutes un-
der consideration in the one case for a ‘newspaper of general
circulation,” and in the other a ‘public newspaper.” These
cases are therefore of little assistance in the case at bar. By
referring to a copy of the publication in question, which is
set forth as an exhibit in the record, it must be conceded that
its news, as distinguished from mere formal matters of record,
is very meager indeed. There is much to be said in favor of
requiring a publishing of original notice to be made in a
newspaper of more general circulation than the publication in
question ; but this is an argument to be addressed to the legis-
lature, and not to the court. We feel constrained to fall in line
with the authorities already cited, and to hold that this publi-
cation answers the call of the statutes as a ‘‘newspaper.’ ”’

The section of the code involved in this case relates to the
manner of commencing civil actions by publication of the original
notice and is addressed to the defendant named, ‘but the object
and purpose is to circulate, disseminate and convey the infor-
mation and knowledge of the pendency of the action, and while
the various notices and publications which banks are required
to make are primarily designed and intended for the public and
people generally, yet the same principle and rules apply to and
govern each.

It is worthy of note that the paper in question, in the case .
above cited, was the Des Moines Daily Record.
J. W. SaNDUSKY, Assistant Atlorney General.
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NUMBER OF DIRECTORS

Bank under House Tile 295 may provide for a less number of
directors than maximum stated in Articles now in force.

June 4, 1919,
Hon. G. H. Messenger,
Superintendent of Banking.
Dear Sir:
I have your request for an opinion under date of May 29th
regarding the following questions:

““Under House File No. 295, as passed by the 38th General
Assembly, is it necessary for savings banks to amend their
original Articles of Incorporation to provide for a minimum
and a maximum number of directors, or may they take

advantage of the provisions of this law without making such
change?

‘‘For instance, the original Articles of Incorporation of one
of our savings banks provides for nine directors. At their
annual meeting may the stockholders pass a resolution to
elect but seven directors, under this law, without amending

0

such articles?

I am assuming that you have submitted a correct copy of the
law which becomes effective July 4, 1919, in presenting a copy
of House File No. 295.

I think the law means that a bank in which the articles provide
for directors in excess of the minimum number may proceed
under the law without amendment to the articles. In other
words, if a bank is organized under articles of incorporation per-
mitting nine directors the number selected may be less than this,
if changed at an annual meeting of the stockholders by resolu-
tion in the manner indicated in the act in question. If, however,
the articles only provide for five directors, or for some number
less than nine, and it is desired to increase the number of direc-
tors, then there must be an amendment to the articles raising the
maximum number of directors before a resolution could be adopted
selecting a number greater than that mentioned in the article.

F. C. Davipson, Assistunt Attorney General.

DEPOSITING OF SCHOOL FUNDS

It is unlawful for a cashier of a bank who is treasurer of a school
district to deposit the funds of the school district in the bank to his
own personal account. The statutes grant the superintendent of

13
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banking authority to insist that the cashier place the school funds in
a secparate account.

' May 19, 1919.
Hon. George H. Messenger,
Superintendent of Banking.
Dear Sir:
You have requested us to render an opinion to you upon the
following proposition :

““Is it lawful for a cashier of a bank who is treasurer of
a school district to deposit funds of the school district in
the bank to his own personal account.”’

In answering your inquiry we desire to direct your attention
to section 2768 of the 1913 supplement, which provides as follows:

““The treasurer shall receive all moneys belonging to the
corporation, pay the same out only upon the order of the
president countersigned by the secretary, keeping an accu-
rate account of all receipts and expenditures in a book
provided for that purpose. He shall register all orders drawn
and reported to him by the secretary, showing the number,
date, to whom drawn, the fund upon which drawn, the
purpose and account. 'The money collected by tax for the
erection of schoolhouses and the payment of debts contracted
therefor shall be called the schoolhouse fund: that collected
for the payment of school buildings; bonds shall be called
the school building fund; that for rent, fuel, repairs and
other contingent expenses necessary for keeping the school
in operation, the contingent fund; and that reeceived for the
payment of teachers, the teachers’ fund; and he shall keep
a separate account with each fund, paying no order that
fails to state the fund upon which it is drawn and the
specific use to which it is to be applied. Whenever an order
cannot be paid in full out of the fund upon which it is
drawn, partial payment may be made. All school orders
shall draw lawful interest after being presented to the treas-
urer and by him indorsed as not paid for want of funds.
It is hereby made the duly of the treaswurer of each school
corporation to deposit all funds wn his hands as such treasurer
in some bank or banks in the state at interest at the rate of
at least two per cent per annum on ninety per cent of the
daily balances payable at the end of each month, all of which
shall accrue to the benefit of the contingent fund of such
school corporation; but before such deposit is made, such
bank shall file a bond with sureties to he approved by the
treasurer and the board of directors of such corporation in
double the amount deposited, conditioned to hold the school
corporation harmless from all loss by reason of such deposit
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or deposits; provided that in cases where an approved surety
company’s bond is furnished, said bond may be accepted
in an amount equal to ten per cent more than the amount
deposited. Said bond shall be filed with the president of
the school board and action may be brought thereon either
by the treasurer or the school corporation.’’

You will note from the foregoing section that it is the duty of
the treasurer to deposit all funds in his hands ‘‘as such treasurer
in some bank or banks in the state.”” By the use of the term
‘“as such treasurer’’ the legislature clearly indicated the capacity
in which he should make his deposit, namely, as treasurer of the
school district. The case of Frost v. State (Ind.) 99, N. E. 419,
422 is authority for this very proposition; for in that case the
appellant was treasurer of a certain organization and ‘‘as such
treasurer’” he had the control and possession of the money of the
association. The court stated that ‘‘as sueh’’ means ‘‘in that
particular character.”” Under the Iowa statute the treasurer of
the school corporation is authorized to make the deposit ‘‘as
such treasurer,”’ and we think it clear that he should make that
deposit in his official capacity, and not place the same to his
personal credit. An additional reason for this belief is found in
the further provisions of the same section, which states that the
~bank where such school funds are deposited shall give a bond in
an amount equal to twice the amount of the deposit. The question
presents itself as to how can the bank tell whether or not it has
put up a sufficient bond when it has no means of kunowing the
amount of funds belonging to the school corporation in its
custody. Furthermore, the section provides that in case a surety
company is on the bond of the school treasurer, that the bond
shall be 10 per cent more than the amount of the deposit. It
would be impossible to tell the amount of funds on deposit with
the bank belonging to the school corporation if such funds were
not set off in a separate account as contemplated by law.

Again, section 2780 of the 1913 supplement provides that it
shall be the duty of the Board of Directors to ‘‘audit and allow
all just claims against the corporation, and no order shall be
drawn upon the treasurer until the claims therefor has been
audited and allowed; it shall from to time examine the accounts
of the treasurer and make settlement with him. * * #7’

These sections disclose that the legislature intended public funds
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to be kept on deposit in the name of the officer charged with their
custody in his official capacity.

In this same connection we desire to direct your attention to

section 4840 of the code with reference to embezzlement by public
officres, which provides in part as follows:

““If any state, county, township, school or other municipal
officer, * * * charged with the collection, safekeeping, transfer
or distribution of public money or property fails or refuses
to keep the same in any place of custody or deposit that may
be provided by law for keeping such money or property until
the same is withdrawn therefrom as authorized by law, or
keeps or deposits such money or proerty in any other place
than in such place of custody, or unlawfully converts to his
own use in any form whatever, or uses by way of investment
in any kind of property, or loans without the authority of
law, any portion of the public money intrusted to him for
collection, safekeeping, transfer or disbursement, * * * ghall
be guilty of embezzlement, * * *7

We do not intend to infer that because a public officer merely
deposits public funds in his personal account necessarily implies
that he is guilty of embezzlement, but we do intend to point out
the fact that such acts are on the border line of such offense.

It is therefore the opinion of this department that it is unlawful
for a cashier of a bank who is treasurer of a school district to
deposit the funds of the school district in a bank and cause the
same to be placed in his own personal account.

Under the facts in this case involving the cashier of a bank,
we are of the opinion that the superintendent of banking has
power, by virtue of section 7, chapter 40 of the acts of the 37th
General Assembly and by the provisions of section 1877 of the
code, to insist that such funds be entered in a separate account.

B. J. Powers, Assistant Atlorney General.

GRANTING OF CHARTERS TO NEW BANKS

The Superintendent of Banking is to determine whether a new bank
is necessary or its officers or stockholders proper persons to conduct
a bank under the provisions of chapter 236, acts of 38th General Assembly.

. April 29, 1919,
Hon. Geo. H. Messenger,
Superintendent of Banking.
Dear Sir:
Under date of the 25th inst. T have your request for an opinton
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as to the extent of your authority under section 1 of Senate File
No. 476 (chapter 236), 38th General Assembly, with reference to
the granting or refusing of charters to new banks. That portion
of the section directly relating to your duties in the matter is
as follows:

‘‘Seetion 1. That the superintendent of banking be, and
he is hereby authorized to deny or decline to issue a certifi-
cate of authority to commence business, if, after he shall have
made, or cause to have been made, an examination and inves-
tigation, it shall be his judgment that the town or ecity or
community in which the proposed new bank is to be located,
is amply served with banking facilities, and that the public
necessity, conveniences and advantage will not be promoted
by the opening of the proposed new bank or trust company,
or that the character and general fitness of the persons
named as officers and stockholders are such as not to com-
mand the confidence of the community in which such bank
or trust company is proposed to be located. If the superin-
tendent of banking shall not be satisfied with the result of
said examination or said investigation, he shall inform the
applicants within sixty (60) days after the certified artieles
of incorporation and application have been presented to
him.”’

It may be that a question will be raised as to the constitutionality
of this statute, but for the purpose of this opinion, I assume that
the statute is constitutional. Undoubtedly, when an application
for permission to organize a bank is presented to you, the assump-
tion would be in favor of those asking the right to transact that
business. The business itself 