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REPORT.

ATTORNEY-GENERAL’S OFFICE.
Des MoINES, January, 1698.
To Hon. Francis M. Drake, Qovernor of Iowa:

In accordance with section 209 of the code, I have the honor
to submit to you the following report of the condition of this
office and of all the business transacted by this department,
and the opinions of public interest. Thelaw requiring a report
is a new feature. It contemplates that a report shall be made
biennially. I have, however, included a brief schedule of cases
during the first year of my administration.

Schedule ‘‘A” contains a complete list, arranged alphabet-
ically, of all criminal cases submitted to the supreme court
during the years 1896 and 1897, and the disposition made
thereof in the supreme court.

Schedule “B?” is a brief statement of the criminal cases
submitted to the supreme court during the year 1895.

Schedule ¢ C,” hereto attached, contains a list of all civil
cases tried in the different courts of the state and the United
States in which the state was either a party or interested,
including therein divers cases against public officers, the
defense of which was conducted by this department.

Schedule ‘““D” contains a list of the cases, criminal and
civil, that are now pending in the different courts of this state
and of the United States.

Schedule ““E” is a statement of the moneys collected by
this department.

Schedule ¢“F” contains the official opinions of public inter-
est which have been given to the different state officers and
county attorneys. I have omitted from this report such opin-
ions as are manifestly not of public interest, or which, by
reason of the adoption of the new code and a change of the law,
can no longer be considered of special public interest.

STATE OF IowaA, }
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OFFICIAL OPINIONS.

Prior to the first of October, 1897, when the new code went
into effect, it was the duty of the attorney-general to give official
opinions in writing to the county attorneys of the state. There
being ninety-nine county attorneys and numerous state officers
who were legally entitled to opinions from the attorney general,
this duty has been very onerous and has required great labor
and research. During the year 1893, there were 181 written
opinions prepared by the attorney-general. During the years
1896 and 1897, there were 801 opinions. In addition to this,
many requests were made foropinions which could be answered
by furishing a copy of an opinion already given. Such copies
have been very frequently furnished. Inanumber of instances
where matters of law have been referred to me in which the
public, either the county or municipal corporation were inter-
ested, with a view of settlement of threatened litigation, I have
furnished opinions to those who, under the law, were not enti-
tled to demand the same at my hands. These are not counted
or included among official opinions. Thousands of letters have
been written in the discharge of the duties of the office each
year. v
CRIMINAL APPEALS.

In the matter of criminal appeals, it has been the policy of
this department to insist upon the submission of cases at as
early a date as possible. I have never thought itin accord with
public policy to permit eriminal cases to remain on the docket
of the supreme court term after term. The sooner punishment
comes after the commission of a erime, the more effective it is
as a deterrent example to evil doers. I have insisted upon
parties appealing criminal cases preparing their appeals and
submitting them promptly at the first term after the record
could be sent up to the supreme court. Many appeals were
taken for delay. The policy adopted has had a wholesome
-effect. At the January term, 1895, there were fifty-seven crim-
inal cases upon the docket. At the May term, 1895, there were
seventy-four; of these, fifty were submitted to the supreme
court. At the October term, 1895, there were seventy-two
cases upon the docket, forty-one of which were submitted. Af#
the January term, 1896, there were sixty cases upon the docket,
thirty-six of which were submitted. Since then the number
has gradually diminished until at the October term, 1897, there
were thirty-six criminal cases upon the docket, including peti-
tions for rehearing. ’
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Under the former law there was no provision requiring the
attorney-general to be notified when an appeal was taken in a
criminal case. He could only obtain knowledge of the same
upon the docketing thereof in the supreme court. The result
was that in not a few instances the appellant, after being
admitted to bail, failed to docket his appeal in the supreme
court for three or four or five years after the appeal was taken.
The last legislature wisely remedied this defect and makes it
the duty of the county attorney to immediately inform the
attorney-general when an appeal is taken from his county.

The average number of cases upon the docket for each term
during the last three years, including petitions for rehearing,
is forty-nine and five-ninths. There will be found in schedule
“A” g detailed list of all the criminal cases’ disposed of in the
supreme court, together with a statement of the offense, the
county from which the appeal was taken, and the disposition
made thereof.

There are thirty-three criminal cases already docketed in the
supreme court for the January term, 1398.

CIVIL CASES.

Among the civil cases are many actions brought against
state officers. There is no direct provision requiring the
attorney-general to appear for state officers when suits are
brought against them either in certiorari or mandamus. Some-
times suits are brought against public officers to determine the
legality of a law which has keen passed by the legislature. In
all such cases it is unjust, at least, to require such officers o
bear the expenses of the litigation. Among the civil cases
stated in schedule *“C” are several where I have had doubts as
to whether it was the duty of the attorney-general to defend.
There appears to be no adequate provision of law to meet the
expenses of cases which may be brought against the several
boards or various state officers. With the limited amount of
assistance in the attorney-general’s office, and the continued
increase of duties imposed upon this office, some provision
ought to be made to take care of this class of litigation, or else
additional help be furnished this department. I make this sug-
- gestion because it appears manifestly unjust that one holding a
public office, and attempting faithfully to discharge the duties
under the law as he understands them, should be put to a per-
sonal expense in defending suits brought against him, which
are generally brought because of no fault of his own, but for
the purpose of testing the validity of some act of the legislature.
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EXAMINATION OF ARTICLES OF INCORPORATION.

It is made the duty of the attorney-general to examine and
approve various articles of insurance incorporations. There has
never been a record kept of the various articles and amend-
ments thereto which have been examined and approved by this
office. This branch of the work of this office is by no means
inconsiderable. There have been from forty to sixty articles of
incorporation or amendments examined each year, some of
which are very long and complicated, involving the expenditure
of much time and labor. :

Since the adoption of the code there has been no public offi-
cer authorized to acknowledge the articles of incorporation or
amendments which are required by the statute to be taken., I
have not refused to approve articles of incorporation which
were acknowledged in the manner which was recognized to be
legal before the code took effect,assuming that the general assem-
bly would passa legalizing act. Icaunnot assume thatthe general
assembly, after providing that such articles shall be acknowl-
edged, intended to provide no officer before whom ackuowledg-
ments could be taken. I have, in all instances, called the
attention of the incorporators to this omission in the law at the
time that I have attached my certifficats of approval to the
articles. Unless the statute is amended and the many acknowl-
edgments taken by notaries public and others are legalized,
serious complications may arise which should be avoided.

MEMBER OF BOARD OF HEALTH.

The attorney-general is by law made a member of the state
board of healtb, but I regres to say that the pressure of other
official duties has precluded me from attending many of the
meetings of the board, which are usually held at the time that
the supreme court is in session. I have, however, attended a
number of the meetings of the board and have been frequently
consulted by the officers of the board upon questions of law
arising in the discharge of their duties. Thelimited amount of
time that I could spare from other duties has prevented me
from keeping myself thoroughly informed as to the general
work of the board, and from actively participating therein.

COLLATERAL INHERITANCE TAX.

There are two cases pending involving the collateral inheri-
tance tax law, one of which is now pending in the supreme
court and the other in the district court of Pottawattamie
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county. The faithful collection of this tax will, from the neces-
sities of the case, require no liftle care and labor. In every
instance where the tax is imposed, there is a hearing in the dis-
trict court. The collateral heirs or legatees are usually repre-
sented by attorneys. The administrator, executor, or trustee
is not required to look after the interests of the state. Such
persons are usually heirs, or personally very friendly to them.
There is no person other than the state treasurer whose duty it
is by law to guard the interests of the state in such matters.
The state treasurer cannot obtain knowledge of all the estates
- which should pay this tax if not reported to him, nor of the
value of those reported if any effort be made to minimize the
amount due the state, except by employing some one in each
county to guard the interests of the state. There is no provision
of law authorizing him to employ any such person. From the
cases reported in other states, and my limited observation of
the working of the law in this state, I am convinced that more
will be realized to the state from the collateral inheritance tax
if it were made by law the special duty of the county attorneys
to appear in the proceedings to settle every estate liable to pay
this tax, and at every step, to protect the interests of the state,
and to see to it that the tax is collected from all persons or
property liable therefor. It is now the duty of the county
attorney to appear in all cases or proceedings in the courts of
his county in which the state is a party, but the state is not a
party of record in the settlement of estates. It will be noted
that section 1467 of the code makes certain property liable for
this tax which passes by deed or gift. Such property will sel-
dom appear in the settlement of estates. Human nature is such
that the grantee or donee will very seldom hunt the state treas-
urer to pay the tax. Lcal influences will deter anyone inform-
ing the state treasurer of the rights of the state. The county
attorney is, in my opinion, the proper person to guard all the
interests of the state in the collection of this tax, and the allow-
ance to him of a reasonable commission out of the amount col-
lected, with a liability on his bond for the neglect of duty,
would not only be an additional incentive, but would be a mat-
ter of justice, and the state would be largzaly the gainer in
the end.
ESCHEATS.
The number of cases where property has been escheated to
the state has been very few. During my administration of this
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office there have been but two cases in which the state bhas
reaped any benefit from the law of escheat. In one case the
entire property consisted of over $3,200 cash on deposit in a
bank. Letters of administration were granted, but the matter
dragged along for more than a quarter of a century, and the
state realized in the end less than half of the principal. This
condition of affairs was largely because it was made no one’s
especial duty to look after the interests of the state. Several
estates in which there are no known heirs have come to my
knowledge, ranging in value from $1,000 to $20,000 each. Heirs
may yet be found. With no person to resist the claims of
spurious heirs, it is easy for them to become possessed of prop-
erty which should praperly be escheated to the state. The
provisions of the present law do not seem adequate to secure
the best results. It might well be made the duty of the county
attorneys to attend to the interests of the state in all escheat
matters, with provisions for their compensation from the fund
collected.

In cases where property has been escheated to the state,
section 8391 of the code provides for the payment of the money
received therefrom by the state within ten years thereafter,
‘‘to anyone showing himself entitled thereto.” The law does
not say before whom the showing shall be made, nor is any
way provided for obtaining the money from the state.

IN CERTAIN CASES THE STATE MIGHT WELL PERMIT ITSELF
TO BE SUED.

Quite frequently cases arise where fines or judgments in
favor of the state become liens upon real estate inferior to
mortgage liens in favor of other parties, in which there is an
apparent but no real or substantial interest in the state, which
operates as a cloud upon the title. There is no provision of
law authorizing the state to be made a party in the suit to fore-
close a prior mortgage or to quiet title against the state. In
many instances a great injustice is doune to innocent parties.
This could be obviated without prejudice to any rights of the
state if a law were passed authorizing a prior lien holder fo
make the state a party to a foreclosure suit, and thus cut off
any claim of the state which it did not care to preserve. Of
course such a law should be carefully guarded, so as to prevent
abuse and preserve every substantial interest of the state, but
certainly there should be some way provided by which an
unpaid fine ¢r a junior judgment in favor of the state should
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not be for years a cloud upon the title cf cne who procures
title to real property under a lien prior to that of the state. In
guite a number of instances I have been urged to appear for
the state in cases where the state had no equity whatever, but
an apparent claim was a cloud upon the title; but the law gives
no authority for the attorney-general so to do, and parties
whose titles are injuriously affected are without any remedy.

NEEDS OF THE OFFICE.

Prior to the adoption of the code, the attorney-general was
by law required to ke in attendance at the capitol only during
the sessions of the general assembly ard the supreme court.
There was provided for his use one room with a desk, sofa,
chairs, etc., but nothing of a library or the necessary appliances
or accommodations for the work of the office or preserving the
files and records. There are practically no records of the
attorney-general’s office before 1886. My predecessors, I am
informed, did most of the work of the office at their own offices
elsewhere. During my administration of the office, I have been
in attendance at the capitol nearly all the time, but at times
when intricate cases or difficult questions were under consider-
ation, I have been compelled to go elsewhere to secure freedom
from interruptions and facilities for better thought and work
than the office at the capitol affords.

The office at the capitol assigned to the attorney-general
consisted of but one room opening off the main corridor, having
but one window and poor ventilation. I{ was open to the pub-
lie, and at no time, however important the business or neces-
sary that it should be done at a given time, or however difficult
the questions under consideration, could constant interruption
and distraction of thought be prevented. The duties of the
attorney-general, with the many cases which require his atten-
tion, both civil and criminal, and the examination of the many
questions of law required of him, demand close study and care-
ful consideration. One may accustom himself to doing mere
clerical work in a public place, but no person whose work is
essentially mental can possibly render the best services in a
public reception room. Every professional man understands
the force of this. There are few lawyers or doctors or othe
professional men, even in the smaller country towns, who under
take to transact business with such insufficent accommodations
It may be done for awhile, but not with the best results.
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The new code requires the attorney-general to keep his office
at the seat of government. The business of the state has
increased from year to year. The statement of the cases and
of the opinions rendered which accompsinies this report, con-
veys but little idea of the magnitude of the duties and respon-
sibilities of this office. Some cases have over 600 pages of
printed record, and 3,000 pages of transcript. Many involve
intricate questions of law which require the examination of
many authorities. The preparation of some opinions requires
days of labor searching for authorities, and many duties which
cannot be recorded and which do not app2ar under the title of
cases or opinions, arise every day. It must be apparent to
every person that this work cannot be done under such disad-
vantageous circumstances. The constaunt service of an assistant
is required, but no place was provided fir him to work. This
entails upon the attorney-general all the details of the office,
which ought to be, in a large measure, cared for by the assist-
ant, leaving to the attorney-general time and opportunity for
the consideration of the more important questions. - In order to
have the business of the state done, for the last three years I
have been compelled to do no small part of the work at night
when other people slept, and this was continued until serious
impairment of eyesight and health was threatened and I resolved
that there must be a change. The alternative was presented to
me—either to leave the pressing duties of the state unperformed
or to secure other quarters where my energies could be expended
with better results and to greater advantage. Whether wisely
or unwisely, I chose the latter course, and procured rooms ocut-
side of the capitol building until such time as a place can be
provided in the capitol where the work of this department can
be done. It seems important that the office of the attorney-
general should be not far distant from the supreme court rooms,
the clerk’s office, and especially the state library, but I am
thoroughly convinced that it is impossible for the best service
to be performed under the conditions above referred to. There
should bs provided a permanent offi e for the attorney-general
with a private office, where he can, not only consult in private,
but be in a position to command his own time and devote him-
self to the examination and consideration of quesfions without
having his attention called away every minute or two by persons,
possibly, who have no real business with him. The need of this
must be so apparent that there can be but one opinion about it.
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Every elective officer of the state who is required to be at the
capitol has his private room, and a number of non-elective
officers are thus provided, although the duties of some are
largely clerical. The accommodations should be such that the
assistant may perform his work at the capitol. It isimpossible
for the attorney-general to be in the office every day. Cases
require his attendance in court in different parts of the state
and in the federal courts. With room for the assistant working
under the direction of the attorney-general, the attorney-general
would be relieved of many minor details and would be given a
better opportunity for the consideration of more important ques-
tions. In this way the office would be continually open, and the
public having business at the office would be better served than
under the present system, which leaves no ouve save the clerk at
the office when the attorney-general is compelled to be absent.
This, I believe, was the intention of the legislatura in changing
the law requiring the office of the attorney-general to be kept
at the seat of government.

The office of the attorney-general should als» be provided
with proper cases for filing away letters or memoranda pertain-
ing to different subjects, arguments and briefs; in fact, with
such modern appliances as are usually found in the best
equipped lawyers’ officesin the state for preserving and arrang-
ing for handy reference all memoranda pertaining to the busi-
ness of the office. There is great need also of a number of law
books. With the state library near at hand, a large number of
state reports or books only occasionally used is not necassary,
but there should be a well selected office library embracing
works of reference, law dictionaries, certain text-books, and in
fact, such books as are likely to be used every day or many
times a day. The only law books now in the officeare the Iowa
reports, Statutes and Digests, the Northwestern reporters, and
the American and English Encyclopedia of Law, except some
of my own private library that I have placed on the shelves
temporarily.

The statute provides for an assistant for the attorney-gen-
eral at a salary of not more than $1,200 per year. Tae duties
devolving upon this offica are such that the assistance of an
able lawyer is required all the time. Several of the depart-
ments of the state are provided with deputies at a salary of
$1,5600 per year. As a rule, such deputies are not required to
have a professional education or experience in their profession



12 REPORT OF THE ATTORNEY-GENERAL.

as a qualification for such office. It is impossible to secure the
services of an attorney who is well fitted to perform the duties
of the assistant, who will devote his whole time, which the
demands of the office require, for the salary that is provided. I
submit in all candor that there is no good reason for discrimi-
nating against this department in that respect.

The present condition of affairs, I am fully satisfied, is not
because of any ill will toward this department on the part of
any person whomsoever. Itis the natural outgrowth of con-
ditions and laws enacted when the state was young. At that
time there were comparatively few criminal cases, very few
state institutions, and comparatively few duties which devolved
upon this office. As the state has grown in population and
wealth many new offices have been created, new boards and
commissions, the state institutions multiplied, new laws enacted
in relation to the control and taxation of corporations, and for
the conservation, good order, health and prosperity of the
people in the exercise of the police powers of the state, all of
which laws must run the gauntlet of different courts, from the
lowest state court to the highest federal tribunal. This has
multiplied many times the labors and duties as well as the
responsibilities of this office. Few persons have accurate
information or a just conception in regard to the duties per-
taining to this office, or the need of better facilities for the per-
formance of those duties. I am persuaded that no intentional
injustice has been done this department, but the present con-
dition exists solely because of lack of information on the part
of those whose duty it is to make proper provision for all
branches of public service. Heretofore the office of the attor-
ney-general was considered to be at the place of residence of
the incumbent of the office, but the change of the law makes
changed conditions. The service of the state demands that the
office of the attorney-general should be, as the last legislature
placed it, at the seat of government. It must be evident to any
one that the best interests of the state demand that suitable
facilities be provided for this branch of the service of the
people.

There is now pending in the supreme court of the United
States a case to test the constitutionality of the law prohibiting
common carriers transporting intoxicating liquors in the state.
There is in the United States circuit court of appeals, a case pend-
ing to determine the question whether a United States circuit
judge can release in a habeas corpus proceedings oneconvicted of
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crime in the state court. In the supreme court of the state
a case in pending involving the question of the right of
the state to require fish-ways to be built at dams across
streams; and there is also pending in the supreme court
of the state another case to secure the construction of the
collateral inheritance tax law; also a case to determine the
rights of the state in lakes and lake beds. In the district
court of Pottawattamie county a suit is pending to test the con-
stitutionality of the collateral inheritance tax law. Various
insurance companies are about to bring suits to test the consti-
tutionality of the act of the legislature placing a discriminating
tax upon such insurance companies. These cases in which the
validity of the laws of the state are assailed are prosecutad by able
counsel. Many difficult questions are involved. Any attorney
would be derelict in duty who did not thoroughly prepare for the
defense. The preparation for such defense cannot be made inan
hour or a day, but some questions require the patient research
of many days in order to examine the subjects exhaustively.

It is certainly for the best interest of the state that the
attorney for the state should have the best facilities and time
for the preparation of the defense that will enable him to uphold
the laws before the courts. My earnestness in pressing the
needs of this department is not one of personal interest. As
an officer of the state, if I do my best under existing conditions
(which I have and shall ever endeavor to do) there is no room
for self-reproach or censure on the part of others, but is it not
a part of my duty to endeavor to change the conditions so as
to secure the best results possible to the state and the publie?
I feel satisfied that when the matter is understood, suitable
provisions will be made for a psermanent office and ample facil-
ities for the dischargeof the many duties which the law imposes
upon this department.

Permit me to express my appreciation of the pleasint resla-
tions and uniform courtesy that have been shown by yourself
and by all the state officials with whom my official duties have
brought me in contact. I wish also to express my indebtedness
to my assistants, Mr. Jesse A. Miller and Mr. Hubert Remley,
who have rendered faithful service and valuable aid in every
manner within their power, and that, too, at a compensation
grossly inadequate for the services rendered.

Respectiully submitted,
MinroN REMLEY,

Attorney-Qeneral.
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SCHEDULE “A.”

The following is a list of criminal cases submitted to the
supreme court, and also rehearings asked during the year 1896,
and the final disposition of the cases:

State v. W. B. Arnold, appellant.

Defendant was convicted of keeping a nuisance; appealed from Dickir-
son county. Affirmed May 15, 1896.

State v. Aherin, appellant.

Defendant was convicted of keeping a nuisance; appealed from Webster
county. Affirmed February 14, 1896.

State v. Nick Abegglen, appellant.

Defendant was convicted of seduction; appealed from Monroe county.
The submission was set aside and the case was finally submitted May 11,
1897. Affirmed October 8, 1897.

State v. Joe Allen, appellant.

Defendant was convicted of seduction; appealed from Dickinson county.
Reversed December 9, 1896.

State v. John B. Butler, appellant,

Defendant was convicted of keeping a nuisance; appealed from Iowsa
county. Affirmed February 14, 1896.

State v. J. H. Bussimus, appellant.

Defendant was convicted of keeping a nuisance; appealed from O’Brien
county. Affirmed February 14, 1896.

State v. John Bernard, appellant.

Defendant was convicted of assault with intent to commit rape; appealed
from Poweshiek county. Dismissed October 6, 1896.

State v. Charles Bernstein and Adolph Bernstein, appellants.
Defendants were convicted of keeping a nuisance; appealed from Mar-
shall county. Affirmed October 8, 1896. Petition for rehearing was filed
in November and overruled in January, 1897.

State v. Patrick Brady, appellant.
Defendant was convicted of cheating by false pretenses; appealed from
Wapello county. Affirmed December 10, 1896.

State v. George Beabout, appellant.
Defendant was convicted of rape; appealed from Taylor county.
Affirmed December 10, 1896.
State v. G. A. Brown, appellant.
Defendant was convicted of grand larceny; appealed from Pottawattamie
county. Affirmed December 9, 1897.
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State v. Thomas Brock, appellant,
Defendant was convicted of assault; appealed from Pottawattamie
county. Affirmed October 27, 1896,
State v. Thomas Cleary, appellant.
Defendant was convicted of keeping a nuisance; appealed from Chero-
kee county. Affirmed April 7, 1886.
State v. Walter Case, appellant.
Defendant was convicted of murder in the second degree; appealed from
Audubon county. Affirmed October 6, 1896,

State v. E. L. Cavanaugh, appellant.

Defendant was convicted of keeping a nuisance; appealed from Benton
county. Affirmed October 7, 1896.

State v. George Cooper, appellant.

Defendant was convicted of embezzlement; appealed from Henry county.
Reversed May 13, 1897. The state filed a petition for rehearing, which was
submitted at the October term, 1897, and afterward Overruled.

State v. John H. Cater, appellant.

Defendant was convicted of murder in the first degree; appealed from

‘Winneshiek county. Reversed January 19, 1897.
State v. Isaac Clark, appellant.

Defendant was convicted of assault with intent to kill; appealed from

Polk county. Affirmed December 9, 1896,

State v. W. E. Deyoe, appellant.
Defendant was convicted of larceny; appealed from Osceola county.
Reversed April 7, 1896.

State v. Fred Danielson et al., appellants.
Defendants were convicted of keeping a nuisance; appealed from Mills
county. Affirmed February 14, 1896.

State v. Bert Dougherty, appellant.
Defendant was convicted of selling intoxicating liquors illegally;
appealed from Buchanan county. Affirmed October 27, 1896.

State v. John Dolezol, appellant.
Defendant was convicted of keeping a nuisance; appealed from Jones
county. Dismissed because of defective record October 29, 1896.

State v. T. P. Edgerton, appellant.
Defendant was convicted of murder in the second degree; appealed from
Warren county. Affirmed December 9, 1896.

State v. George Fertig et al., appellants.
Defendants were convicted of keeping a nuisance; appealed from Floyd
county., Reversed May 13, 1896.

State v. Martin Fisher, appellant.
Detfendant was convicted of keeping a nuisance; appealed from Webster
_county. Affirmed February 14, 1896.

State v. 4. C. Finney, appellant.
Defendant was convicted of obstructing a highway; appealed from Page
county. Affirmed October 10, 1896.
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State, appellant, v. William Field.

Defendant was indicted for fraudulent banking; he demurred to the
indictment and the demurrer was sustained. The state appealed from the rul-
ing on demurrer and the ruling was reversed in 1895. Defendant filed peti~
tion for rehearing, and at January term, 1896, the petition was submitted
and overruled.

State v. George Feuerhaken, appellant.

Petition for rehearing was dismissed.

State v. Ed. Forsythe, appellant.

Dafendant was convicted of rape in Polk county and appealed. The
case was submitted without argument on the part of the state in May, 1895.
As the record did not show that an appeal had been taken, the case was
dismissed October 1, 1895. Appellant filed an amended abstract and peti-
tion for rehearing, which was overruled. Appellant made application to
have submission set aside and the case reopened in May, 1896, and applica-
tion was granted. Affirmed October 8, 1896.

State v. Owen GQarrity, appellant.
Defendant was convicted of seduction; appealed from Clinton county.
Reversed May 12, 1896.
State v. Ferdinand Graff, appellant.
Defendant was convicted of larceny from a building in the night time;
appealed from Dubuque county. Affirmed April 9, 1896.

State v. Dudley Gibson, appellant.
Defendant was convicted of larceny; appealed from Fremont county
Affirmed April 8, 1896,
State v. Charles Harris, appellant.
Defendant was convicted of robbery; appealed from Lee county. Affirmed
April 7, 1896.
State v. Jesse Harlan, appellant.
Defendant was convicted of rape; appealed from Keokuk county.
Affirmed May 22, 1836.

State v. Guy Helm, appellant.
Defendant was convicted of murder in the second degree; appzaled from
Keokuk county. Affirmed April 7, 1896.

State v. James Hayes, appellant.
Defendant -vas convicted of larceny; appealed from Jackson county.
Affirmed May 27, 1896.

State v. Johin Ham and Frank Gillett, appellants.
Defendants were convicted of breaking and entering; appeal from Floyd
county. Affirmed April 13, 1898,

State v. W. H. Hall, appellant.
Defendant was convicted of larceny; appealed from Pottawattamie
county. Affirmed April 7, 1896. '

State v. Ed. Harris, appellant.
Defendant was convicted of burglary; appealed from Polk county.
Affirmed December 10, 1896.

State v. Hathaway and Palmer, appellants.

Defendants were convicted of grand larceny; appealed from Polk county., ‘
Affirmed December 10, 1896.
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State v. W. H. Hendren, appellant.

Defendant was convicted of grand larceny; appealed from Van Buren
county, and judgment was affirmed in 1895. Petition for rehearing was
submitted in January, 1896, and the petition was overruled.

State v. J. P. Hutchinson, appellant.

Petition for rehearing submitted in February and overruled.

State v. John Hamil, appellant.

Defendant was convicted of murder in the first degree in Polk county
and judgment affirmed. Petition for rehearing submitted, and overruled
May 29, 1896. .
State, appellant, v. J. A. Ingalls and Wm. Moody.

Defendants were indicted for breaking and entering and were acquitted
by the district court of Winneshiek county. The state appealed and the
case was reversed October 8, 1896.

State v. Dee W. Johnson, appellant.

Defendant was convicted of seduction; appealed from Taylor county.
Affirmed October 27, 1896.

State v. Wm. Jamison, appellant.

Defendant was convicted of assault and battery; appealed from Butler
county. Affirmed December 2, 1886.

State v. Chas. W. King, appellant.

Defendant was convicted of seduction; appealed from Warren county.
Affirmed April 8, 1896. A petition for rehearing was filed and overruled.

State v. Henry Lauer, appellant.

Defendant was convicted of keeping a nuisance; appealed from Wash-
ington county. Affirmed February 14, 1896.

State v. M. J. Lauder, appellant.

Defendant was convicted of keeping a nuisance; appealed from Benton
county. Affirmed February 14, 1896,

State, appellant, v. D. G. Lowry.

Appeal dismissed by appellant at May term. The cffense charged was
that of obtaining money under false pretenses.

State v. Paul Lischer, appellant.

Defendant was convicted of seduction; appealed from Louisa county. Dis-
missed by appellant.

State v. T. G. LaGrange, appellant.

Defendant was convicted of keeping a nuisance; appealed from Benton
county. Reversed October 9, 1896.

State v. Lauderbeck, appellant.

Defendant was convicted of seduction; appealed from Warren county.
Affirmed in 1895, and petition for rehearing submitted and overruled.

State v. C. McGuire, appellant.
Defendant was convicted of keeping a nuisance; appealed from Fayette
county. Affirmed February 14, 1896,

State v. James F. Mc Namara, appellant. :
Defendant was convicted of keepivg a nuisance; appealed from Webster
county. Affirmed February 14, 1896,

2
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State v. Robert Mushrush, appellant.
Defendant was convicted of manslaughter; appealed from Audubon
county. Affirmed April 8, 1896.

State v. John McElhaney and John McHall, appellants.
Deafendants were convicted of assault with intent to commit murder; -
appealed from Clinton county. Affirmed May 25, 1896,

State v. Albert Mc Kinstry, appellont.
Defendant was convicted of grand larceny; appealed from Washington
county. Affiem2d Dacemboar 9, 1896. A potition for rehearing was sub-
mitted at the May term, 1397, and the patition was overruled.

State v. John Maher, appellant.
Defendant was convicted of obstructing a highway; appeal from Lyon
county. Affirmed Oztober 27, 1896,

State v. Wm. McLaughlin, appellant.§
Defendant was convicted of murder in the second degree; appealed from
Andubon county. Affirmed October 27, 1896.

State v. Henry Nordman, appellant.
Defendant was coavicted of larceny; appealed from Jones county.
Affirmed April 8, 1897.

State v. L. B. Oden, appellant.
Defendant was convicted of adultery; appealed from Sioux county.
Affirmed December 9, 1896. A paztition for rehearing was submitted in
May, 1897, and overruled.

State v. O’ Brien, appellant. (Two cases.)
Defendant was convicted of keeping a nuisaunce; appealed from Buchanan
county. Affirmed May 25, 1896.

State v. Chas. Philpot and Melville Philpot, appellants.
Defendants were convicted of assault with intent to commit rape;
appealed from Taylor county. Reversed April 7, 1896.

State, appellant v. E. B. Paity.
Defendant was charged with obtaining money under false pretenses and
acquitted by the district court of Poweshiek county. The state appealed
and the case was reversed April 7, 1896,

State v. Smith Porter, appellant.
Defendant was couvicted of burglary; appsaled from Fioyd county.
Affirmed April 8, 1896.

State v. Peter 8. Rudd, appellant.
Defendant was convicted of assault with intent to commit rape;
appealed from Worth county. Affirmed April 7, 1896.

State v. Curl Russell, appellant.
Defendant :was coavicted of assault with intent to commit rape;
appealed from Boone county. Reversed October 6, 1896.

State v. Albert Rachwitz, appellant.
Defendant was convicted of burglary; appealed from Pottawattamie
county. Affirmed October 28, 1896.
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State v. Noah Reasby, appellant.
Defendant was convicted of robbery; appealed from Mahaska county.
Affirmed December 10, 1896.
State v. O. B. Swafford, appellant.
Defendant was coanvicted of perjury; appealed from Johnson couuty.
Reversed May 20, 1896.
~ Statev. A. B. Stroud and Arthur Eyers, appellants.
Defendants were convicted of disturbing a public meeting; appealed
from Dallas county. Reversed October 9, 1896.
State v. Frank Sunderland, appellant. (Two cases.)
Defendant was convicted of keeping a nuisance; appealed from Buchanan
county. Affirmed May 25, 1896.
State v. George H. Scott, appellant.
Defendant was convicted of keeping a nuisance; appealed from Calhoun
county. Affirmed October 9, 1896.

State v. Mrs. C. V. Smith, appellant.

Defendant was convicted of producing an abortion; appealed from Polk
county. Affirmed October 9, 1896. A rehearing was asked and overruled.
State v. George S. Smith, appellant,.

Defendant was convicted of assault with 'intent to kill; appealed from
Johnson county. Reversed December 9, 1896.
State v. W. H. Simmons, appellant.
Defendant was convicted of keeping a nuisance; appealed from Cherokee
county. Affirmed October 22, 1896.

State v. Chris. Stuhlmiller, appellant.
Dafendant was convicted of larceny; appealed from Carroll county.
Affirmed in 1895. Petition for rehearing was filed and overruled in 1896.

State v. John F. Seery, appellant.

Defendant was convicted of resisting an officer; appealed from Jones
county. Affirmed in 1895. A petition for rehearing was filed and then dis-
missed in 1896. ’

State v. William Teeters, appellant.

Defendant was convicted of obstructing a public highway; appealed from
Johnson county. Affirmed April 8, 1896. A petition for rehearing was
filed and overruled.

State, appellant, v. John Thomas and Andrew Thomas.
Defendants were charged with assault with intent to commit murder.
The indictment was lost before trial and state moved to substitute copy, but
upon showing made, the motion was overruled. The state appealed from
ruling. Affirmed April 7, 1896,

State v. F. B. Tower, appellant.
Defendant was convicted of producing an abortion; appealed from Polk
county. Affirmed in 1895. Defendant filed a petition for rehearing, which
was overruled in 1896.

State v. Henry J. Van Fliet, appellant.
Defendant was convicted of keeping a nuisance; appealed from Marion
county. Affirmed April 7, 1896.
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State v. L. M. Van Auken, appellant.
Defendant was convicted of forgery; appealed from Cerro Gordo county.
Affirmed October 7, 1896,

State v. L. B. W hite, appellant.
Defendant was convicted of forgery; appealed from Warren county.
Reversed May 19, 1896,
State v. Henry Weston, appellant.
Defendant was convicted of manslaughter; appealed from Jackson county.
Affirmed May 12, 1896,

State v. Wesley Wiltsey, appellant.

Defendant was convicted of adultery; appealed from Kossuth county.
Submitted on transeript and affirmed February 14, 1896. A petition for
rehearing was filed and petition granted. The case was again submitted
May 26, 1896, and reversed October 8, 1896.

State v. W. J. Warner, appellant.
Defendant was convicted of manslaughter; appealed from O’Brien
county. The case was submitted at the February term, the submission set
aside and then resubmitted in October. Affirmed December 11, 1896.

State v. Theodore Waibel, appellant.
Defendant was convicted of keeping a nuisance; appealed from Henry
county. Affirmed May 25, 1896.

State v John W halen, appellant.
Defendant was convicted of seduction; appealed from Boone county.
Affirmed October 6, 1896.

State v. A. J. Wright and Wm. Baldwin, appellants.
Defendants were convicted of keeping a nuisance; appealed from Hamil-
ton county. Affirmed October 7, 1896.

State v. Frank W hite, appellant.
Defendant was convicted of breaking and entering; appealed from Polk
county. Affirmed October 10, 1896,

State v. W. B. Waddle, appellant.
Defendant was convicted of subornation of perjury; appealed from
Wapello county. Affirmed December 9, 1896

State v. K. F. Waite, appellant.

Defendant was convicted of threat-ning to accuse another of acrime and
thereby compelling him to do a thing against his will; appealed from
Howard county. Affirmed April 7, 1897. (See Waite v. Campbell, under
the heading, ‘‘ Cases Pending.”)

State v. George Weems, appellant.

Defendant was convicted of murder in the first degree; appealed from
Polk county. Affirmed in 1895. A petition for rehearing was filed and
overruled in 1896.

State v. J. C. Yetzer, appellant.

Defendant was convicted of fraudulent banking; appealed from Cass

ocounty. Affirmed April 8, 896. A petition for rehearing was overruled.
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The following is a list of criminal cases submitted to the
supreme court during the year 1897. Petitions for rehearing
which were determined in 1897 in cases which were originally
determined in 1896 are noted uander the heading of the respect-
ive cases submitted in 1896:

State v. B. ¥'. Boomer, appellant.

Defendant was convicted of fraudulent banking; appealed from Allama-
kee county. Affirmed October 9, 1897.

State v. A. H. Bigelow, appellant.

Defendant was convicted of uttering a forged instrument; appealed from
Polk county. Affirmed April 7, 1897.

State v. Ed. Burton, appellant.

Defendant was convicted of larceny; appealed from Jasper county.
Affirmed October 7, 1897.

State, appellant, v. W. H. Burling
Defendant was charged with uttering a forged instrument by the grand
jury of Fayette county. The district court held that a weigh ticket was
not the kind of an instrument cintemplated by the statute concerning for-
gery, and instructed the jury to reiurn a verdict for the defendant. The
state appealed. Reversed October 6, 1897.
State v. Ed. Bailor, appellant.

Defendant was convicted of rape; appealed from Mills county. Affirmed
December 15, 1897.

State v. Jeremiah C. Brown, appellant.

Defendant was convicted and appealed from Page county. This case
was submitted on transcript; the submission was set aside, and the appeal
was dismissed by the appellant.

State v. Ed. Clurk and J. B. Story, uppellants.

Defendants were convicted of refusing, as judges of election, to receive

certain votes; appealed from Banton county. Reversed October 6, 1897.

State v. George Debolt and Walter Smith, uppellants.

Defendants were convicted of making malicious threats with the intent to
extort money; appealed from Guthrie county. Reversed December 17, 1897.
State v. Elias Doty, appellant.

Defendant was convicted of selling ob:cene pictures; appealed from Linn
county. Affirmed December 15, 1897.

State v. Frank Dorvland, appellant.

Defendant was convicted of manslaughter; appealed from Fayette

county. Reversed October 12, 1397
State v. Henry Eiffert, uppellant.

Defendant was convicted of fraudulent banking; appealed from Bremer
county. The case was affirmed in 1895, but a rehearing was granted in
May, 1896. The case was resubmitted in January, 1897, and affirmed
May 15, 1897. .

State v. William Franklin and James Hazlett, appellants.

Defendants were convicted of manslaughter; appealed from Monroe
county. Affirmed October 29, {897.
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State v. Bert Graves, appellant.
Defendant was convicted of assault with intent to commit murder;
appealed from Polk county. Affirmed February 11, 1897,

State v. W. H. Hurd, appellant.
Defendant was convicted of iacest; appzaled from Woodbury county.
Affirmed April 7, {897,

State v. Wm. Henderson, appellant.
Defendant was convicted of maintaining an opium jaint; appealed from
Polk county. Affirmed February 11, 1897. )
State v. William Hazen, appellant.
Defendant was coavicted of obtaining wmoaey under false pretenses;
appealed from Jasper county. Affirmed December 16, 1897,
State v. Fred Johnson, appellant.
Defendant was convicted of manslaughter; appealed from Clinton county.
Appeal was dismissed by the appellant.
State v. William Jamison, appellant.
Defendant was convicted of assauls and battery; appealed from Butler
county. Affirmed.
State v. Lowie Jacobs, appellant.
Defendant was convicted of keeping a nuisance; appealed from Polk
county. Affirmed May 26, 1897,
State v. Frank Jackson, appellant.
Defendant was convicted of manslaughter; appealed from Pottawattamie
county. Affirmed December 15, 1£97,

State v. Charles Kelley, appellunt.
Defendant was convicted of grand larceny; appealed from Polk county.
Affirmed October 30, 1897. Notice of petition for rehearing has been served.

State v. Charles L. King, appellant.
Defendant was convicted of conspiracy; appealed from Buchanan county.
Not decided.
State v. A. Kouhns, appellant.
Defendant was convictéd of incest; appealed from Boone county.
Affirmed December 15, 1897.

State, appellant, v. J. RB. Kimble,

Defendant was indicted for incest in Washington county. The court
held that the indictmert was ipsufficient, and on that ground refused to
admit the evidence of the state. He also refused to instruct the jury to
return a verdict for the defendant, because there was no evidence, and
refused to bind the defendaut over to the next grand jury. He then dis-
charged the jury from further service, and then discharged the defendant.
The state appealed from this rvling, Reversed December 16, 1897.

State v, Robert Lee, appellant.
Defendant was convicted of robbery; appealed from Polk county.
Affirmed April 7, 1897. A rehearing was asked and denied.

State v. J. A. Lauder, appellant.
Defendant was convicted of keeping & nuisance; appealed from Clarke
county. Affirmed May 29, 1897.
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State v. Arthur Lehman, appellant.
Defendant was convicted of larceny from the person; appealed from
Clinton county. Affirmed May 29, 1897.
State v. Frank Milmeier, appellant.
Defendant was convicted of arson; appealed from Lee county. Reversed
October 12, 1897.
State v. James McDonough, appellant.
Defendant was convicted of rape; appealed from Johnson eounty.
Affirmed December 15, 1897, Petition for 1 ehearing filed.
State v. John McGuan, appellant.
Defendant was convicted of rape; appealcd from Johnson county.
Appeal dismissed by appellant
State v. H. O. Null, appellant.
Defendant was convicted of keeping a vuisance; appealed from Polk
county. Affirmed February 11, 1897,

State, appellant, v. Peter Olinger.
Defendant was charged with wilful and malicious misconduct in office.
A demurrer to the indictment was sustained. The state appealed from the
ruling on the demurrer. Reversed October 11, 1897,
State v. C. 8. Pickett, appellant.
Defendant was convicted of adultery; appealed from Jefferson county.
Affirmed December 15, 1897,

State v. C. Rosenbaum, appellant.
Defendant was convicted of receiving stolen property; appealed from
Polk county. Affirmed May 29, 1897.
' State v. Victor Repp, appellant.
Defendant was convicted of larceny; appealed from Monroe county.

State v. Patrick Reilly, appellant.

Defendant was convicted of seduction; appealed from Dubuque county.
Reversed December 15, 1897.

State, appellant, v. T. J. Shea.

Defendant was indicted for wilful and malicious misconduct in office. A
demurrer to the indictment was sustained, and the state appealed from this
ruling. Reversed October 8, 1897,

State v. William Skillicorn, appellant.

Defendant was convicted of keeping a nuisance; appealed from Mills

county, Affirmed December 17, 1897.

State, appellant, v. Suel J. Spaulding.
Defendant was indicted forembezzlement. The district court instructed
the jury to returo a verdict for the defendant, and the state appealed from
this ruling. Affirmed October 5, 1897.

State v. Joe Spiers, appellant.
Defendant was convicted of keeping a nuisance; appeal from Sioux
county. Affirmed December 15, 1897.

State v. Mrs. Betsy Smith, appellant.
Defendant was convicted of murder in the first degree; appealed from
Polk county. Reversed October 5, 1897.
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State v. J. T. Smith, appellant.
Defendant was convicted of assault with iatent to commit murder;
appealed from Iowa couaty. Affirmed April 7, 1897. A petition for
rehearing was overruled.

State v. Richard Taylor, appellant.
Defendant was convicted of assault with intent to commit rape; appealed
from Jefferson county. Affirmed October 7, 1897.

State v. Noah J. Thomas, appellant.
Defendant was convicted of seduction; appealed from Franklin county.
Reversed December 15, 1897.

State v. Wm. Urie, appellunt.
Defendant was convicted of assault with intent to commit rape; appealed
from Adams county. Affirmed April 7, 1897. A petition for rehearing was
filed and overruled.

State v. L. R. Van Tassell, appellant.
Defendant was convicted of murder in the first degree; appealed from
Chickasaw county. Affirmed October 7, 1897.

State v. Frank Watson, appellant.
Defendant was convicted of burglary; appealed from Jefferson county.
Affirmed October 5, 1897.

T. H. Rhodes, plaintiff in errov, v. the State of Iowa.
In Supreme Court of United States.

The plaintiff in error was station agent of the railroad at Brighton,
Towa, and was convicted of transporting intoxicating liquors from the car
to the depot of the railway. He appealed to the supreme court and the
judgment below was affirmed. He sued out a writ of error from the supreme
court of the United States to the supreme court of Iowa, contending that
being engaged in interstate commerce, he was not amenable to the Iowa
law., The case wassubmitted in the United States supreme courton printed
argument in January, 1837, but said submission was set aside and the case
was set down for oral argument, and is still pending.



SCHEDULE “B.”

CRIMINAL CASES SUBMITTED DURING THE YEAR 1895.

TITLE OF CASE. COUNTY. OFFENSE. DISPOSITION.

State, appellee, v. Chester Addison. ...... Pottawattamie..| Hauling uPon a highway, hogs which had died of cholera Affirmed Dec. 12,1895,
State, appellee. v. Paul C. Akin. .. .. ........ Hardin........... Assault with intent to maim and disfigure........ ...... Affirmed Apr. 2,1805.
State, appeliant, v. Chas. W. Andrews........ Dallas ........... AQUILETY .. ovtieieietiieeeriiiiiiraanen ..| Reversed Oct. 5,1695.
State, appellee, v. B. arie.... .. ...........]| Boone............ Nuisance ...... .. .| Afirmed Ocet. 2.1895.
Sbat,e, appellee, v. Wm. Bauerkemper ...... Potta,wa.tta.mle. Seduction .. Aftirmed Oct. 10,1895,
State, appellee, v. Andrew Beal................ Towa... ... ...... Larceny of hogs. .| Afirmed Apr. 2,1895.
State, appellee, v. Riley Bivins................ Towa. ...| Nuisance....... . | Affirmed Feb, 4,1895.
State, appellee, v. Henry Beeh................ Benton .| Nuisance....... ..| Afirmed May 31,1895,
State, apuellee, v. Sarah E. Burgor .......... Seotta ool Arson .. .| Affirmed Apr. 2,1895.
State, appellee, v. J. A. Bowman. ... ...... Wright. . ......... Uttering a forged instrument.. Reversed Apr. 5,1895.
State, appellee, v. 8. Busby. ... ........ Hamilton....... Nuisance..... . ..| Afirmed Feb. 5,1805.
State, appellant. v. J. C. Bonham..............| Mahaska. .......| Vending drugs as itinerant without 1icense ...... ..| Affirmed Dec. 10,1895.

Boone  ........ .| Affirmed May 31,1895,

State, appeliee, v. Edward Carl................
State, appellee, v. H. Chapman .

..| Appanoose.......

State, appellee, v. James Caffery ............. oy e
State, a,ppellee, v. Chas. Craig.. .evev +.v...| Winneshiek,....
State, appellee, v. Lyman Cody........... .... Tama.

Sma.te, appellee, v. Otis Cross. ............ Pottawattamie..
State, appellee, v. Joseph Cerney.............. Benton..... ...,
State, appeliee, v John Conners......... e Benton .
State, appellee, v. J. A. Campbell.. .. ........ Polk..... ........
Btate, appellee, v. CharlesCase .. . .......... Lyon.. ........
State, appellee, v. M. J. Cox = .............. Woodbury ........
State, appellee, v. Rohert vallahan........... Polk ...
Stute, appellee, v. F. B. Cooper . Md,dlSOn ........
State, appellee, v. John Caywood  .......... Montgomery...
State. appellee, v. Thomas Danforth .. ...... Poweshiek.
State, apperlee. v. Wm. Dunn  ..... ...... Winneshiek..
State, appellee, v. Patrick DeVaney.... ....|Greene... .......
State, appellee, v. Anuna Dolozal .............. Jones . ..........
State, appellee, v. Alonzo Delong . Madison..........

State, appellee, v. C. W. Douglas...... o

State, appellee, v. Henry Eiftert.
Sbate, appellee, v S. D. Eaton..

State, appellant, v. Wm. Fields..
State, appellee, v. J. L. Forkner.

State, appellee, v P. A.Fernald & A.W Brown
Stave, appellee, v. James Frost
State, appellee, v. B Frolich. .
State, a.ppellee, v. George French.............

Buchanan.. ..
Polk.... .. .
Washington ......
Audubon.. .
Sioux.
Dallas.

.| Nuisance.

Uttering a forged 1nstrument
Nuisance .....

Nuisance. ..............coeouune
Asgsault.
Larceny of hogs
Nuisance.... ......
Breaking and entering
Seduction......................

PerJury
Nuisance
Nuisance
Larceny.
Nuisance.
Assault with intent to commlt ra.p
Nuisance.. .
Fraudulent ba,nkmg
Obtaining money unde

" | FPraudulent banking..... ........oessesrns.. L
A NWSANCe. .o e s

Conspiracy

.| Pre: king and entering. ... ... . ... o

Us~ivg false weights.

.| Assault with intent to commit rape

Reversed Apr.2,1895.
Afirmed Apr. 2,1805.
Affirmed Feb. 5,1895.

.| Afirmed Apr. 4,1895.

Affirmed Oct. 11,1895.
Affirmed May 31,1895,
Affirmed Oct 7,1895.
Affirmed May 31,1895.
Affirmed Dec. 11,1895.
Affirmed Dec. 12,1895.
Affirmed Dec. 11,1895
Affirmed Dec. 10,1895,
Affirmed Dec. 12,1895.
Affirmed Jan. 31,1895,
Affirmed Feb. 5,1805.
Aflirmed Oct 22,1895.
Affirmed Oct. 23,1895.

-.| Afirmed Dec. 14,1895,

reversed Dec.11,1895.
Affirmed Dec 12,1895.
Affirmed Oct 19,1895,

. Reversed Apr. 3,1895.

Affirmed Apr. 3,1895.
Affirmed Oct. 2,1805.
Affirmed Oct 5,1895.
Affirmed Oct. 4,1805.
Afirmed Dec. 10,1595.
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SCHEDULE ‘“B’’—CONTINUED. .
TITLE OF CASE. COUNTY, OFFENSE. DISPOSITION.

State, appellee, v. George Feuerhaken........ Pottawattamie.. Recewmg SH01EN PrOPEItY e et eaes veiieietnrnr i Affirmed Dec. 11,1895.
Sta.te, appellee, v. EA Forsythe................ Polk..............|Rape ......... ..o ool Dismissed Oct. 1.1895.
State, appellee, v. N. Gaston. . ............ Benton........... Rap Affirmed Dec. 14,1895,
State, appellee, v. Sam’] Hopkins....... e Benton...... .... Illegal sale of 1nt0xicatmg 11quors Affirmed Apr. 3,1895.
State appellant, v. G. Haug.. ...... .......... Allamukee...... | Unlawtully seining fish .| Reversed Oct. 3,1895.
btate, appellee, v. H. O. Hart.................. Woodbury........| Adualtery.................... .| Afirmed Qct. 3,1895.
State, appellee, v. Henry Houghton. ........ Benton........... Nuisance............ Affirmed May 29,1805
State, appellee, v. James P. Hutchinson...... Tama........ ...| Assault with intent to commit rape. .| Affirmed Oct. 10,1895.
State, appellee, v. J. Hartney...... ..... Polk Ll Burglary. o e i e i .| Afirmed May 31,1895
State, appeliee, v. Atlee Hart ....... ......... Plymouth .| Extortion of money by ‘threats to accuse of crime..... ...... Affirmed Dec. 11,1895,
State, appellee, v. Ira Husted*................. Benton.... ......
S:ate, appellee, v. John Hamil. ............... Polk .. ........ Murderin irst Gegree.........oovviinret it Affirmed Dec. 13,1895.
State, appellee, v. W E.Hendren.. ........ Van Buren...... Grand larceny..... .. ........... Aflirmed Oct. 24,1895,
State, appellee, v. Elias W. Ingraham......... Winnebago .| Assault with intent to commit rape.. ..| Affirmed May 31,1895.
State, appellee, v. Mason Ingraham. ...| Poweshiek... ... Nuisance.........ocoveve vivvevinn .| Affirmed Dec. 11,1895.
Btate, appellee, v. Anna Jelencke.............. Benton........... Nuisance......... ..| Afirmed May 31 1895.
State, appellee, v. Joseph Jelencke Benton .......... Breaking and entermg . ..| Affirmed Oct. 4,1895.
State, appellee, v. Charles Jones ............. olk .....oonenn Larceny from the person ..| Afirmed May 31,1895,
State, appe lee, v. Charles Jones .............. Hamilton........ Nuisance ..| Affirmed Oct. 19,1895.
State, appellee, v. W. F. Judiesch . ......... da.............. S8eduction . . ..| Revers’d Dec.11,1895.
State, appellee, v. ’l‘homa.s Kennedy ........ Sfoux ... ........ Seduction . ..| Afirmed Apr. 2,1895.
State, appellee, v. F. C. King..... olk.....ovvnunns Larceny from a dwelling house.. ............oooiiiiienanns Affirmed May 31,1895.
State, appellee, v. Fraak Kowolski and John

Arduser . ........ . aiiiiiieeeiieae. Delaware . .| Running a steam engine along a highway contrary tolaw...| Afirmed Dec 12,1895,
State, appellee, v. W. B. Kent..ooov vovvninnnn (€] ): S Uttering a forged instrument .............coveeie cieer covvnen. Affirmed Oct. 23,1805,
State, appellee, v. James La Grange ... Poweshiek....... Breaking and entering. . .. .| Afirmed Apr. 2,1805.
State, appellee, v. Sam Lee . .... ....... Hamilton. ....... Breaking and enterlng. Affirmed Oct. 4 1895,
State, appellee, v. Henry W. Lauderback. . .. Warren .......... Seduction., .............. .| Afirmed Deec.10,1895.
State, appellee, v. George Laird ............... Polk..... ....... Grand larceny .. Affirmed Oct. 26,1895.
State, appellee, v. Lewis Miller ... ........... ‘Wapello Seduction . .......... Affirmed Oct. 1,1895.
State, appellee, v. John Manning ....... .... Keokuk ........ D 275] 0] 47 o220 S Affirmed May29 1895,

State, appellee, v. Edward Mogle..............

State, appellee, v. H. L. Mecum ...............
State, a.ppellee, J.T Merrill. ... ............
State, appelles, v. D. P. Minard ......

v. Alex, Marshman .
v. Irvin Myerdirk...
v. Henry Neeson .
State, appellee, v. F. Ortschid............
State, appellee, v. James Ozman...... ..
State, appellee, v. Robert O’Callaghan..
State, appellee, v. Jeff Osborn.......
State, appellee, v. William Phipps.

State, appellee, v
State appellee, v
State, appellee, v

k
Pottawattamie. .
Greene.
Ringgold..... ....

. (Ja.lnoun .........

Assa,ult with intent to commit rape............
Entering dwelling house with intent to commit a.dultery
Nuisance

Murder in the second degree
Nuisance ..................
Nuisance .
Nuisance
Nuisance
Nuisance....
Grand larceny
Robber .
Brea.kmg and entering a dwelling house in the mght ‘time..

Afirmed May 31.1895.
Affirmed Oct. 4,1895.

.| Afirmed Oc. 191845
.| Afirmed Dec.11,1695.

Affirmed Oct. 24,1895,
Affirmed Oct. 23,1895.

..| Afirmed Ovt. 7,1895.
..{ Affirmed May 29,1895,
..| Afirmed May 31,1895.

.| Afirmed May23 1895.

Afirmed Dec.11,1895.
Affirmed Oct. 7,1805.
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State, appellee, v. George Phipps..

State, appellee, v. R B. P
State, appellee, v. Ed. Pncher .....
State, appellee, v. George Quinnet
State, appellee, v. W. C. Rall

State, appellee, v. Maggie Russell..
State, a,ppellee, v..George Reed

State, appellee, v. Alexander Rattray .

6

Sta.te, appellee, v. Augustus Steinkopf....... .

State, appellee, v. Emmet Seymour
State, appellee, v. Chris Stuhlmiller..

State, appellee, v. John F Seery ..

State, appellee, v. John W, Shaffer.

State, appellee, v. August Strobeh

State, appellee, v. Willlam Tippet ...
State, appellee, v. Albert .J. Tharp .
State, appellee, v. O J. Thompson. .

State, appeliee, v. T. B. Tower....
State, appellee, v. J. H. Tucker .
State, appellee, v. Ole Valure..
State, appellee, v. John Wilson
State, appellee,

State, appellee, v. Albert Wickliﬂ

State, a.ppellee, v. F. J. Wil
State, appellee, v. A. J. Windall
State. appellee, v. V. A. Wheelock .

State, appellee, v. Lew. Warren...
State, appellee, v. Geo. Weems ...
State, appellee, v. C. E. Whitten. .

State, appellee, v. Herbert Young.

n.

v. W. B. Waddle..............

‘| Marshall .

Washington. ....

‘| Clinton ..
P

olk .

Jones

.| Jones ....

| Poweshiek .
.{ Hamilton .

Des Molnes......

‘Wapello..

.| Nuisance

.| Burglary

...| Burglary
.| Abortion..

Malicious mischief

Larceuny

Assault with tntent to commit murder.
Keeping a house of prostitution
Lewdness ..
Grand larceny
Appeal from order in proceedings to bind defendant over to
keep the peace
Murder in second degree.
Larceny
Resistlng an officer
Grave robbery ..
Rape.
Ma,nsla.ughter
Larceny of cattle.

Nuisance
Illegal selling of intoxicating liquors ..
Larceny from a building in the night time ..l
Appeal from order refusing to direct shorthand reporter to
extend his notes at the expense of the county.

Seduction .
Nuisance.. .
Mansla.ughter ..

Vendiog drugs, as ltinemnt without license.
Burglary
Murder in first degree.
Abortion ..

Keeping a ‘house of ill fame.

Affirmed Oct. 7,1805.
Affirmed Oct. 8,1895.

-..| Afirmed Oct. 21,1895.
.| Afirmed May 31,1805,

Afirmed May 7,1895,
Affirmed Oct. 3,1895.
Aflirmed Oct. 19,1895,
Affirmed Oct. 23,1895,

Revers’d Apr. 6,1895,
Affirmed May 22,1895.
Affirmed Oct. 3,1895.

...| Afirmed Oct. 12.1895.

Affirmed Oct. 2.1895.

.| Affirmed Dec 12,1805.

Affirmed May 21,1895.

.| Afirmed Oct. 1,189.
.| Afirmed Oct. 5,1895.

Affirmed Oct. 21,1895.

...| Revers'd Dec.11,1893.
.1 Afirmed Oct. 3,1895.

Affirmed Oct. 1,1895.

Affirmed Oct. 2.1895.
Revers'd Jan.28,1896.
Afirmed Oct. 2,1895.
Affirmed Oct. 5,1895.
Affirmed Oct. 10,1885.

_..| Afirmed May 31,1895
...| Afirmed Dec.13,1895.
.| Afirmed Oct 26,1895.

Affirmed Dec 10,1895.

* Appeal dismissed.
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SCHEDULE ¢C.”

The following is the list of civil casss, arranged alphabeti-
cally.

Daniel O. Ball et al. v. S. B. Evans et al., Commissioners of the ITowa Soldiers’

Home.

Action was brought by the inmates of the Soldiers’ home against the
commissioners, in the district court of Marshall county, to set aside certain
rules relating to the disposition of pension money received by inmates in
the home. The case was tried in O:tober, 1895, The judgment of the
distriet court required a madification of the rules, from which judgment both
parties appealed. After a [ull argum»>nt the supreme court decided, October
7, 1896, that the commissioners had authority to make the raules ia question
and the same were reasonable, thus sustaining the action of the com-
missioners.

James Bellange, Chairman, etc. v. G. L. Dobson et al., constituting an Election

Board.

Action was brought in the district court of Polk county in certiorar, to
review the action of the so called election bjard in overruling the objec-
tions to permitting the People’s Party ticket, appearing on the official bal-
lot, and the use of the name People’s Party over the tickst headed by
Charles A. Lloyd, candidate for governor. An order was made by the
district court setting aside the action of the board in overruling the objec-
tions and the board was ordered to not parmit such ticket to appear vpon
the ballot. The defendants appealed. and filed a supersedeas bond, and the
action is now pending in the supreme court.

College of Physicians and Surgeons of Keokuk v. E. A. Guilbert et al., constitut-
ing the State Board of Medical Examiners.

An action in certiorart was brought in the superior court of Keokuk to
review and set aside the action of the state board of medical examiners taken
with reference to the College of Physicians and Surgeons. Judgment was
rendered agains% the defendant in the court below, but on appeal to the
supreme court the case was reversed and remanded with an order to trauns-
fer the case to the district court of Polk couanty. No further action has
been taken in the case and it will probibly be settled withoas further liti-
gation.

E. W. Curry, Chairman, and E. M. Carr, Secretary of the State Central Com-
mittee of the Democratic Party of Iowa, v. William McFarland et al , consti-
tuting an_ Hlection Board. .

An action of certiorari was brought in October, 1896, in the district
court of Polk county, Iowa, to review the action of the biard in psrmitting
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the ticket of the National Democratic party to be put upon the ballot,
using the name ‘* National Democratic.” Upon the hearing before the
court the writ was dismissed, and the action of the board sustained.

E. W. Davenport, Administrator of the Estate of William Parks, deceased, v.
First National Bank of Council Bluffs, Iowa, State of lowa Intervenor.
William Parks died in 1870, having over $3,000 deposited in the First

National Bank of Council Bluffs. An administrator was appointed by the

district court of Pottiwattamie county, bat he did not collect the amount

on deposit for so loag a time that payment was refused, the statute of limi-

tation being pleaded. The administrator did not have possession of the

certificates of deposit. Thestate intervened, claiming that the estate should
escheat to the state, Parks having no known heirs. Judgment was rendered
in favor of the adminissrator for 83,227, and he was ordered, after the pay-
ment of costs and expanses, to pay the balance to the state. In October,
1896, there was paid into the state treasury the sum of $1,60¢.

Iowa Central Railway Company, Plaintiff in errvor, v. State of Iowa. In the

United States Supreme Cowrt

An action was brought by the state in the supreme court to procure a
mandate directirg the Iowa Central railroad to operate its line of road from
Mnly Junction to the town of Northwood. The order was granted, the
decision of the court being repo:tzd in the 83d Iowa, 720. The Iowa Cen-
tral railroad sued out a writ of error in the supreme court of the United
States to review the judgment of the lowa supreme court. The case was
fu ly argued and submitted, and on January 6, 1896, the supreme court of
the United States dismissed the writ, leaving the judgment of the Iowa
supreme court in full force. The Iowa Central railroad then complied with
the order of the supreme court in the operation of its road.

Mary Greggory v. Henry Sabin, Superintendent of Public Instruction, et al.
Action was brought in the district court of Polk county, in certiorari,
against the superit tendent of public instruction, to review his action in a
case which came before him upon appeal, in which the teacher’s certificate
held by the plaintiff had been revoked. The case is still pending.

E. A. Guilbert et al. v. Joseph C. Burk, Judge of the Suverior Court of Keokuk.

Action of certiorari was brought in the supreme court of the state to test
the validity of an order for the arrest of the state board of medical exam-
iners. A return was made to the writ, but, by agreement, the case was
settled at the defendant’s costs.

D. N. Guthrie v. George E. Delavan, Fish Commissioner.

Action was brought in the district court of Dickinson county to enjoin
the fish commissioner from building a dam at the outlet of Lake Okoboji,
which was authorized by an act of the legislature. The attorney-general
appeared with the county attorncy and made defense therein. The case,
however, was dismissed at plaintiff’s costs before it came to trial.

Oliver P. Judkins v. H. A. Guilbert et al., constituting the State Board of Med-
ical Bxaminers.
This action was brought in mandamus in the superior court of Keokuk
t0 compel the state board of medical examiners to issue to the plaintiff
a certificate to practice medicine. Judgment was rendered against the
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defendants by the superior court, and, on appeal to the supreme court, the
judgment was reversed in December, 1896. After reversal, the plaintiff
dismissed his case and paid the costs.

Estate of Thomas H. McGhee, deceased, Nathaniel French, Administrator, v,

State of Towa.

This was & probate matter pending in the distriet court of Scott county
The state of Iowa intervened and institutsd proceedings to fix the amount
of collateral inheritance tax due the stats. [he decision of the district
court was in favor of the state. The administrator appzaled from the judg-
ment of the district court. The case is now pending in the supreme court.

Donald C. McGQregor v. John Cone, Sheriff, etc.

The plaintiff was convicted of selling cigarettes in violation of the Iowa
statute. He sued out a writ of habeus corpus before the superior cou't of
Cedar Rapids, claiming that under the law the conviction was uncounstitu-
tionsl. He was remanded into custody of the sher.ff by the superior court
and appealed to the supreme court of the state. The case was submitted
at the Octobzr term, 1897, and the judgment of the superior court has since
been affirmed by the supreme court.

Wilson L. Meade et al., Copartners under the firm name of Callaghan & Co.,
Complainants, v. Emlin McClain. In the Circuit Court of the United States
Jor the Northern District of Iowa.

Wilson L. Meade, et al., Copartners under the firm name of Callughan & Co.,
Complainants, v. Emlin McClain, Freeman R. Conaway and A. B. Shaw,
Respondents. In the Circuit Court of the United States for the Southern Dis-
trict of Towa.

These actions were brought to enjoin the defendants therein from using
the annotations furnished by Emlin Mc¢Clain in the publication of the code
of Iowa. The hearing of the first case was had before Judge Shiras at
Dubuque, and of the sacoad case before Judge Woolson, judge of the dis'rict
court for the Southern district of Iowa, at Des Moines. In each case the
injunction asked for was denied. In the last named case damages is asked
as against the state printar for the publication of the code with McClain’s
annotations. This action is still pending and undisposed of.

Ella N. Miller, plaintiff, v. Frank Leonard.

In March, 1897, a writ of habeas corpus was sued out in the district court
of Polk county, in behalf of an inmate of the Industrial Home at Mitchell-
ville, to test the legality of her confinement. Upon hearing, the writ was
dismissed and the plaintiff was remanded to the Industrial Home.

John R. Prime v. Francis M. Drake, Commander-in-Chief, and H. H. Wright,

Adjutant-General.

Action was brought in mandamus in the district court of Polk county,
Iowa, by the plaintiff, claiming that he was elected brigadier-general of the
First brigade of the Iowa National guards, to require the defendant to
declare plaintiff elected, and to issue a commission accordingly. The case
was tried in January, 1897, and judgment was rendered against the defend-
ants ordering the issuance of a commission to the plaintiff. An appeal was
taken to the supreme court of the state, and was submitted at the October
term, 1897, but remains undecided.
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Edwin O. Rood et al. v. George A. Wallace et al , State of Iowa Intervenor, and
four other like cases.

In November, 1895, the state intervened in the above entitled acti. ns,
pending in the district court of Humboldt county, claiming the title to a
tract of land which was formerly known as Owl lake, the same haviog been
meandered by the surveyors of the general government. The p'aintiffs
claimed under the swamp land grants. The state intervened to recover
possession of the land and to have the title of the lake beds of Iowa settled
by the courts. The cases were tried in November, 1896. Judgment was

_rendered February 11, 1897, dismissing the intervenor’s petiticn., from
which judgment the state appealed. The appeal is still pending in the
supreme court.

State of Iowa v. Burlington, Cedar Rapids & Northern Raihway Company.

This action was brought by the state in September, 1895, in the district
court of Keokuk county, to enforce an order of the railroad commissioners
in regard to putting in an undergrade cattle way. Judgment was rendered
by the district court in favor of the plaiatiff. On appeal by the defendant
to the supreme court, the judgment of the lower court was r« versed October
26, 1896.

State of Towa v. Chicago, Milwaukee & St. Paul Bailway Company.

This action was brought by my preiecessor to enforce an order of the
railroad commissioners requiring the Milwaukee railroad to main ain a
station at Bismarck, Clayton county. It wasoriginally brought at Council
Bluffs and transferrad to the district court of Clayton county. The pen-
dency of the suit did not come to my knowledge for some time, a year or
more, after [ assumed the duties of the office. The terms of court at
Elkader being held at the same time that our supreme court is in session,
I have been unable to press the case for trial. The csse is still pending,
but under the facts and the law, its further prosecution is of doubtful uti ity.

State of lowu v. Joseph A. Dyer et al.

This action was commenced in the district court of Polk county, Iowa,
in October, 1893, to recover from the defenda.t, an ex-deputy ¢il inspe. tor,
and his official bondsmen, Simon Casady arnd J. H. Holland, $100 retained
by said Dyer at the time of his vacating his office. February 10, 1897, jude-
ment was rendered against the said defendant and his bondsmen for $122.15
and costs of suit. Thereafter the defendants appealed from the said judg-
ment, and the case is now pending in the supreme court.

State of Towa v. W. M. McFarland et al.

This action was brought in the district court of Polk county, at the Sep-
tember term of court, 1897, upon the official bond of the defendant, to
recover damages for the violation of his official duties as secretary of state.
The action is still pendiog.

State of Towa v. Donald C. McGregor.

This action was brought before Judge Sanborn, of the United States cir-
cuit court of appeals. The defendant wes convicted of selling a package of
cigarettes, which was claimed to be an original package, before a justice of
the peace in Cedar Rapids. He sued out a writ of habeas corpus as stated.
The case was heard by Judge Sanborn, in St. Paul, in July, 1896, and the
defendant was discharged on the ground that the package sold was an
original package, but no opinion was filed by the judge.
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State of Iowa v. In re Estate of Georye Ridinger, insane.

George Ridinger had been supported by the state many years as a state
patient in the insane hospital at Mt. Pleasant. It was learned that he had
a small estate in the hands of a guardian in Jefferson county. A claim was
filed in the district court of Jefferson county against the estate in the sum
of over $3,000. The cou-t allowed the same, and ordered the guardian to
pay all the funds ia his haunds, after paying the costs of guardianship, on
said claim. The sum of $899 has been collected and turned into the state

treasury.
State of Towa v. Suel J. Spaulding et al.

This action was brought at the September term of the Polk county dis-
trict court, on the official bond of said Spaulding as treasurer of the phar-
macy commission, to recover for the embezzlement of funds of the state.
This action, like that of the case of State v. McFarlaud, is still pending,
both of wh'ch will b tried at an early date.

State of Iowa ex rel. Attorney-General v. William Beardsley.

This action was brought in the district court of Mahaska county by the
fish commissioner, to compel the building of a fish-way at a dam across
Skunk river. The case was tried below, and judgment was rendered
against the state in April, 1897, from which an appeal was taken to the
supreme court, where the said case is still pending.

State of Towa ex rel. Attorney-General v. Guaranty Fund Life Association.

This action was brought in February, 1897, in the distriet court of Clin-
ton county, by the attorney-general at the request of the auditor of state,
t» dissolve the Guaranty Fund Lifs association, and to have a receiver
appointed to take charge of its assets and wind up its affairs. The prayer
of the petition was granted, a receiver appointed, and the affairs of the
corporation are being settled.

State of Iowa ex rel. Attorney-General v. Harlan State Bank et al.

This action was brought in December, 1896, by the attorney-general at
the request of the auditor of state, in the district court of Shelby county,
for the appointment of a receiver of the Harlan State bank, said bank being
insolvent at the time. A receiver was appointed, as prayed in the petition,
and he is engaged in closing up the affairs of the bank.

State of Iowa ex rel. Attorney-General v. National Reserve Life Association et al.

This action was brought in December, 1896, by the attorney-general at
the request of the auditor of state, to dissolve the National Reserve Life
association, and to have a receiver appointed to take charge of its assets.
A receiver was appointed as prayed.

State of Missouri v. State of Towa.

A bill in equity was filed by the state of Missouri, in the supreme court
of the United States, December 16, 1895, asking the appointment of a com-
mission to survey disputed boundary line between the state of Missouri and
the state of Iowa. Answer was filed and a stipulation entered into agreeing
to the appointment of a commission. A commission was duly appointed,
consisting of Gen. James Harding of Missouri, Hon. Pecter A. Dey of Iowa,
and Dwight C. Morgan, who were authorized to make a survey of the
boundary line. The line was run and marked at the mile points by erect-
ing granite monuments for a distance of twenty-one miles. The report of
the commissioners was approved by the supreme court in January, 1897.
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The expense of the survey and the erection of the monuments was 85,273.56,
which was paid in equal shares, as well as the costs of the court, by the
state of Missouri and the state of Iowa.

John Y. Terry v. C. 8. Campbell, Executor, et al.

An action in the district court of Pottawattamie county, wherein certain
collateral heirs resisted the right of the state to require the payment of the
collateral inheritance tax. The question raised in this case is as to the
constitutionality of the collateral inheritance tax law. The case is still
pending at this time.

Upton E. Traer v. State Board of Medical Examiners.

The plaintiff, whose certificate to practice medicine was revoked, filed a
petition in certiorari in the district court of Polk county. The cause was
heard in the district court and judgment was rendered for the defendant.
The plaintiff appealed to the supreme court, where the case is still pending.

United States v. J. R. Ratekin et al., Commandant and Commissioners of the

Towa Soldiers’ Home.

Information was filed in the United States district court for the Southern
district of Jowa, in November, 1896, charging the defendants with the
offense of taking pension certificates as a pledge. Information was quashed
on motion of the attorney-general.

United States v. J. R. Ratekin et al., Commandant and Commissioners of the
lowa Soldiers’ Home.

An indictment in the United States district court for the same offense as
the last. Three counts of the indictment were quashed on motion of the
attorney-general, and a plea of not guilty was entered on the other count,
and the case tried before a jury, the court, at the close of the plaintiff's
testimony, instructing the jury to return a verdict for the defendants.

United States Trust Company, of New York, v. The Omaha & St. Poul Raihoay

Company, State of Iowa, Intervenor.

This was an action brought to enforce the order of the railway commis-
sioners in regard to furnishing facilities at Summit station for the erection
of elevators by shippers. The case was submitted to the court on a
demurrer and the petition of intervention, and, pending the decision of the
court, the receiver entered into a lease with the parties desiring to ship
grain at Summit station, in accordance with the order of the railway com-
migsioners, which lease having been approved by the court, the petition of
intervention was dismissed at the cost of the defendant.

Edward F. Waite v. A. C. Campbell, Sheriff.

Action before the United States circuit court, Northern district of Iowa.
Waite was convicted by the district court of Howard county of violating
the state statute. He claimed to be acting as special examiner of the pen-
sion department. He appealed to the supreme court of Iows, and the judg-
ment of the lower court was affirmed. He then sued out a writ of habeas
corpus before Judge Shiras, judge of the district court of the Northern dis-
trict of Iowa, and the petition was heard at Ft. Dodge. William Wilbra-
ham, Hon. C. C. Upton and Hon. Thomas D. Healy appeared for the
skeriff. The court discharged the petitioner. Because of the important
question involved, an appeal has been taken by the state to the United
States circuit court of appeals, where the case is still pending.

3
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SCHEDULE “D.”

The following is a list of criminal cases pending in the
supreme court of Jowa, January 1, 1898:

REPORT OF THE ATTORNEY-GENERAL.

APPEALED

TITLE OF CASE. FROM. OFFENSE,
State, appellant, v E. E. Alverson . Iowa ........... Embezzlement.
State, a,ppellant v. J. A. Gunn and R. J.
Boatman .  ...... L iiiieeieeeeaens Mahaska ..... Murder, second degree.

State v. John Baker, appellant .............. StOry....oven.. Assault with intent to
commit rape.

State v. A. M. Bangness, appellant.......... Lee...c......... Indecent exposure of per-
son.

State v. W H Burling, appellant, rehearing.| Fayette ........ Forgery.

State v. Charles Carnagy, appellant......... inn............ Assault with intent to
commit rape. 3

State v. E. J. Chingren, appellant............ Webster........ Obtaining money under
false pretenses

State v. Tke Cohen, appellant....... Creereees Black Hawk...| Arson.

State v. Bert Dewald, appellant.... ........ Buchanan......| Conspiracy.

State v E T Dankwardt, appellant........ Des Moines ...| Tampering with jury.

State v. John 8. Dixon, appellant............ Cerro Gordo...| Nuisance.

State v. Willi-m Field, appellant
Stane v. Con Fogerty, appellant.............
State v. L. W. Haley. appellant.............

State v J T. Hayes, app-llant,
State v Zelmer Hughes, appellant..........
State v. N.J Heugon, appeliant.
State v. James Kennedy, appellant..........

State v
State v
State v.
State v.
State v

William Lightfoot. appellant. . ..
H ™. Marsh 11, appellant.
James Minor, et al , appellants.. .

Jam s McDonough,app’'t,rehearing.
M. C Moore, appellant
State v. W. F. Nine, appellant......... R

State v J. K Olds, appellant
State, apj)ellnnt ,v Peter Olinger,rehearing.
State v N Porver, appeliant

State v. Fred Rell, appeilant.
State v Richard Rowe, appellant
State v. T. Shea, appcllant

State, appellant,v.T.J Shea, rehearing....
State v. Joha G. Steele, appellant
Stare v. James Wycoff, dppeﬂd.nt .
State v Mary Whitcomb, appellant
State v William Younrg. appeilant..

.| Monroe. ..

Buchanan......
Palo Alto.

Harrison .
Johnsoa...
Woodbury
Polk............

Poweshiek.....
Wapeilo........

Dubuque.......

Woodbury .

Fraudulent banking.

Grand larceny.

Murder.

Seduction.

Seduction.

Embezzlement.

Assauit with intent to
commit murder.

Malicious mischief.

.| Burglary.

Larceny.

.| Rape.
.| Larceny.

Obtaining property under
false pretense.

‘| Forgery.

Violation of official duty.

"| Subornatinn of perjury.

Manslaughter.

Embezziement.

Assault with intent to
c¢ormmit great bodily in-

jury.
Violatlon of official duty.

.| Murder.

Adultery.
(‘onspiracy.
Muroer in first degree.

The following is a list of cases, in which the state of Iowa is
interest d, pending in the federal courts:
In the supreme court of the United States:

T H. Rhodes, plaintiff in error, v. State of Iowa.

supreme court of the state of lowa.

in the United States circuit court of appeals:
A. C. Campbell, appellant, v. Edward F. Waite.
cuit court of the United States for the northern district of Iowa.

‘Writ of error to the

Appeal from the cir-
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In the circuit court of the United States for the southern district of Iowa:

W. L. Meade et al., copartners under the firm name of Callaghan &
Co., complainants, v. Emlin MecClain, Freeman R. Conaway and A. B.
Shaw, respondents.

The following is a list of the civil cases, in which the state
is interested, pending in the supreme court of Iowa:

James Bellangee, chairman, etc., v. G. L. Dobson et al., constituting an
election board. Appeal from Polk district court.

Estate of Thomas H. McGhee, deceased, Nath. French, administrator,
appellaat, v. State of Iowa, appellee. Appeal from Scott district court.

Donald C. McGregor, appellant, v. John Cone, sheriff. Appeal from
superior court of Cedar Rapids.

John R. Prime v. Francis M. Drake, commander-in-chief, and H. H.
Wright, adjutant-general, appellants. Appeal from Polk district court.

Edwin O. Rood et al. v. Geo. A, Wallace, State of Iowa, intervenor and
appellant, and four other like cases. Appeal from Humboldt district court.

State of Iowa v. Joseph A. Dyer ¢t al. appellants. Appeal from Polk
district court.

State of Iowa, ex rel. attorney-general, appellant, v. Wm. Beardsley.
Appeal from Mahaska district court.

Upton E. Traer, appellant, v. State Board of Medical Examiners.
Appeal from Polk district court.

The following is a list of the civil cases, in which the state
is interested, pending in the district courts of the state:

College of Physicians and Surgeons of Keokuk v. A. E. Guilbert, et al.,
constituting the State Board of Medical Examiners. Pending in the
superior court of Keokuk, Iowa.

Mary C. Greggory v. Henry Sabin, superintendent of public instruc-
tion, et al. Pending in the district court of Polk county.

State of Iowa v. Chicago, Milwaukee & St. Paul Railway Co.
in the district court of Clayton county.

State of Iowa v. Wm. M. McFarland ¢t al. Pending in the district court
of Polk county.

State of Iowa v. the estate of George Ridinger, insane.
district court of Jefferson county.

State of Iowa v. Suel J. Spaulding ¢ al. Pending in the district court
of Polk county.

Pending

Pending in the

John Y. Terry v. C. 8. Campbell, executor, et al. Pending in the dis-
trict court of Pottawattamie county.
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SCHEDULE ¢E.”

The following is a full account of all moneys collected by me
during the period covered by this report:

August 3, 1897, collected from the estate of George Ridinger (insane),
for support in Mt. Pleasant hospital, as a state patient......_._. $ 899.00
September 1, 1897, received from the plaintiff return of costs of
printing paid by the state, in the case of Judkins v. Guilbert. et

al., Board of Medical Examiners. .. ..o . oo o ... 40.00
November 10, 1897, received proceeds of escheat of the Blakeinter-
est in the Coakley estate, Keokuk county. .. ... _.______. 428.32

The above amounts were all duly paid to the treasurer of
state, whose receipts I hold for the same.
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upon giving an appeal bond unless he also serves notice of appeal

Appropriation: Of board of health should not be used to pay expenses

of sanitary convention............ ... .. il i
Cannot be made by joint resolution of the legislature..............
Law making appropriation having been repealed by the new code,

the state auditor is not authorized to issue a warrant for the

undrawn portion of an appropriation.................. .. ol
No appropriation to pay for supplies furnished before taking effect

of mew code .. ... e e
Furnishings for the office of secretary of state board of health to be

paid out of appropriation.............. . o il Lol
Procedure in case expenses of veterinary surgeon exceed appro-

priation. ... ... i e e
Superintendent of public instruction may use discretion as to when

appropriation shall be expended................oiiiiii i,
For the payment of office janitors and mail carriers ...............
BAsIS FOR DRAWING FUNDS: For support of soldiers’ home. . .338,

For support of college for the blind; when drawn..............
For support of Towa school for thedeaf .................... 241,

Articles of Incorporation: Examination of by attorney-general........

Assessment for Taxation: See TAXATION.

Assessor: Election of; when a separate ballot may be used............
Has no authority to appointa deputy............cooviiiiiieennnnn
Office of becomes vacant upon change in boundaries of his district

so that he will no longer live within the district in which his

duties are to be performed.......... ... ... .o L il

Attorney: Appointed to defend criminal in district court and appears

for him in supreme court is paid by the county and not the state.

Auditor: See COUNTY AUDITOR AND STATE AUDITOR.
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Board of Canvassers: Has no authority to reject certain votes because
it appears to it that names of the parties voted for were improp-
erly put upon the ballot................ccoiviiiiiiiiiiiiiin,

Board of Education: Contract for books does not bind the board under
certain circumstances...........ooiiiiiiiiiiiiiiiiiiiii e

Has no authority to direct county auditor to issue warrants for
books for which it has contracted.................... ... ... ...,

Board of Equalization: May adjourn from time to time................

Board of Health: LocAL: Cities of the second class and incorporated

towns have no authority to levy a tax for board of health fund
Has authority to make regulations as to muzzling dogs........
Entitled to opinions from county attorney......................
Rules to be enforced by county attorney...... ................
No authority to drain meandered lake.........................
STATE: Has no authority to review tests made by oil inspectors....
May require oil inspectors to use certain brands or stamys.....
Authority to appoint member to attend health associations held
outside of state and pay his expenses...............c....ounn
No authority to pay expenses of state sanitary convention out
of appropriation.......... ..o i i e
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Attorney-general member of .............. ..o i e
No authority to make certain rules as to how midwives shall
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Regulations,how enforced................... ... ..ol 157,
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the county fund upon affirmative vote of electors.................
Power to reconsider its action after having selected newspapers in
which to publish its proceedings.............. ... ... ...
PROCEEDINGS: Board of supervisors may fix the compensation to be
paid to newspapers by the county for publishing proceedirgs.
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Costs in a criminal case may be stated in the aggregate........
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Tabulated election returns not a part of, and need not be pub-
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and collect for publishing such matter so added .............
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Ing bonds....oover i e e
Bond: Officers of building and loan associations; when renewed.......
Of commandant of soldiers’ home......... ..o .,
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Bridge Fund: Cannot be transferred to county fund by board of super-
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under certain circumstances...............coi i iiiien,

How frequently certificates to do business must be procured, and
what feespaid........ ..o

Life of corporation may be extended by amendments to the arti-
ClES, BB . ottt i e e e

Law examined and construed.............. ...ttt
Power of the state to regulate and control; rights of stockholders
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form to change in the law; no authority to invest funds in the
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supervisors before city was incorporated........................

Tax lists in newly incorporated towns.............cooovviiine. ...
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State is under obligation to support orphans of all soldiers
admitted to the home who have legal settlement within the

1 - 80
No appropriation to pay bills for supplies furnished prior to

the taking effect of the newcode............................ 353
Under chapter 63, Eighth General Assembly.................. 56
For expenses incurred in returning fugitive from justice...... 280

Expenses of agent in returning fugitive from justice may be
paid without a special appropriation being made to pay
expenses of that character............................... 369, 370

‘Wha a claim for returntng a fugitive from justice should show 293

Clerk of District Court: What fees may be charged in a certain case.. 229
Not the duty of either auditor or clerk to keep formal record of
drawing of petit jury.........coo i 337
See COMPENSATION,
Code: Legislature has power to provide when code shall become

OPErAtiVE. .t e e e 269
May be copyrighted by thestate..............cooii s, 245
Collateral Inheritance Tax .............ccoiiiiiiiiiiiiiiiiniannnn 6
Construction of the statute.........c.cooveiiniiiiinrieiniiiennns 203
College for the Blind: When appropriations for support and improve-
ments may be drawn ... ...ttt e e 361
‘When compensation of trustees drawn...................coovvnnn.. 351
Compensation: See FEES.
Board of edueation. ... ... e e e 128
Board of registration entitled to compensation for each calendar
day while acting as board............cciiiiiii i 183
Clerk to assist county treasurer ......c.c.veueeeeeerennnnnnannnnens 222
Constable who is also deputy sheriff........... ... ... ... ... ... 284
CLERK OF THE DISTRICT COURT. ...\ veveeeeeeeenerannnns 195, 222, 278
Entitled tocertainfees............ ... i, 74
L0703 T3 67
COUNTY ATTORNEY ...t ttttt ittt iete e eiateeniiarons saees 301
Not entitled to compensation for copy of indictment furnished
BoACCUSEd. ... i e e e 193
Insane commissioners who act as physicians....................... 284
Janitors and mail carriers at capitol..... ........ ... ... .l 350
Judge of superior court under disability is not entitled to the sal-
ary; the one who is appointed and acts is entitled to salary...... 110
Legislator filling office but a portion of the term................... 72.
Mayors of cities of the second class and incorporated towns........ 182
Marshal as officer of the superior court is not entitled to salary
from the county.......c.ouniiii i i i 237
Newspapers for publishing proceedings, official ballot and procla-
mation of election; fixed by board of supervisors............ 63, 264
Oil inspector entitled to salary until the termination of his term of
123 55 < P 356
Railroad commissioners, change of compensation while in office.... 350

Regents of State University under certain circumstances.......... 328



SHERIFF . ..t ttttttttataenneeeninitetoneersounsineeeennnnnneese..
In counties having a population of less than 28,000.............
In counties having a population of more than 28,000; not required
to turn mileage collected in civil cases into the county treasury
For summoning grand or trial jury......................... ..

For service of process from justice court. ..................
Fees for commitment and discharge of prisoners from jail......
Not entitled to $2 when mittimus is issued to him..............
In delivering a prisoner to the penitentiary or for taking
persons to the insane hospital or reform school, entitled only
to such fees as the law provides in such cases and is not
entitled to $2 under section 5047 of McClain’s code ..........
Cannot draw a salary as bailiff............................ ...,
Sherift’s deputy attending court instead of sheriff, cannot
recover compensation as bailiff........................ 82, 94,
Trustees of the college for the blind; whendrawn........... .....
Constitutional Law: Section 906 of code of 1873 is unconstitutional. ...
Per capita dog tax which takes property from one citizen and gives
to another is unconstitutional............. ... .. ... oL,
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When a bill passed by the legislature comesalaw. . ...............
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Construction of the constitutional provision relative to the enacting
clause of bills passed by the legislature .........................
Copyright: State cannot pass a copyright law; may copyright new code
Coroner: Duty to hold inquest only upon bodies of certain persons. ...
Corporations: Not a citizen within the meaning of treaty with Swiss
confederation, concluded November 25, 1850 .....................
Must be resident of the state where incorporated .. . ..... ......
Cannot be prosecuted before a justice of the peace for violation of
criminal statutes ........ ... ...
Costs: Governor has no power to remit costs in a criminal case......
Liability of county for costs in search warrant proceedings........
‘What constitutes costs to county in criminal prosecutions..........
Which of two counties liable therefor upon a given statement of
Y]
In suit instituted by railway commissioners, and taxed against state
County Attorney: Isa countyand not a state officer..................
Office room, where to be furnished .............. . ... .. .......
Not entitled to compensation for furnishing accused with a copy of
the indictment......... ... . oo i e e
Opinions may be oral or written. ............ ... .. ... ... ...
Contest of election of, tried as other contests for ecounty offices.....
Duty to give advice and counsel to local tioard of health, and to
prosecute persons for violation of rules of the board .............
Is not required to appear for school board.................ooiual,
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Is not obliged to follow criminal case to another county on change

Of VUG ..ottt i i i i i i heeeeaaa 260
Not his duty to bring suit on the bond of an officer of the militia... 277
For whom he is not required to defend suit and to give official

OPINIONS. ..o vt e e 1M
Not his duty to appear for receiver of an insolvent state bank..... 206
County Auditor: DUTIES OF: As to transferring tax assessed upon
notice Of PATLY ..o vttt e s e 179
In regard to tax list upon receiving notice of the transfer of
personal Property «....... it ciiieen dieineeeiaanes 88
Not required to keep formal record of the drawing of petit jury.... 337
County Buildings: Board-of supervisors can expend $5,000 in addi-
tion to insurance collected for erectionof..................... 64, 275
County Recorder: Instrument filed for record and indexed becomes
a public record, and anyone interested in it may inspect it....... 171
County Surveyor: Is governed by the transcript of the field notes of
the government survey found in the county auditor’s office ...... 167
County Treasurer: Authority of, to sell property at tax sale for less
than the entire amount of mulet tax.................... . ... ... 206
What report he should make. ..ot oous 264
Liability of, for public money lost by failure of a bank in which
public funds were deposited by him....................... ... 206, 208
Criminal ApPpeals.........c.coviiiit i s 4
Criminal Cases: PENDING: In federal courts...................c...... 34
In supreme court, January 1, 1898. .. ... .. ... ... .. ... ... ... 34
SUBMITTED: U, S. supreme courtin 1897.......................... 24
Supreme court of Towa in 1897 ...... .. .. ... i 21
Supreme court of lowa in 1896, and rehearings asked.......... 14
Supreme court of Towa in 1895........ ... ... .. ... . 25
Table of . ... . e e 3
Criminal Law: Couunty attorney is not obliged to follow criminal case
to another county on changeof venue ...................counnn, 260
County not liable for defendant’s witness fees in a criminal case
without order of Court. ......oovtiuiii i 199
What costs are paid by the county in a criminal prosecation ...... 213
Concurrent terms of imprisonment..............cccovvvnviin, 123, 166

A prisoner serving two sentences, having been sentenced under
different names, does not serve the two sentences concurrently.. 166
The trial court may order return of prisoner from the penitentiary

pending farther proceedings...............oiiiiiiiiiiiiiin 260
Effect of filing a petition for rehearing.................cooiiet.. 195
Notice of appeal and bond must be given before defendant in erim-

inal case is entitled to hisliberty........ e 243
Rights of defendant as to being present at the trial................ 260
‘When the presence of defendant charged with a felony at the ren-

dition of a verdictis waived........c.c.t viiiiiiiiiii i 342

Effect of irregularities in the drawing of grand and petit juries ... 201
Manner of proceeding against a corporation before a justice of the
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INDICTMENT: For crime of larceny from a railroad company; it is

383

not necessary to charge that the corporation was duly organized 200
For keeping a nuisance; duplicity ...l 297
EMBEZZLEMENT: What constitutes...............ooooiiiiviinn.. 127
Facts in certain case sho# embezzlement...................... 318
Facts stated in an information held not to charge embezzlement 84
‘What constitutes keeping a house of illfame...................... 187
Facts stated show commission of crime of obtaining property under
false PretenSeS. ..ttt et 333
It is immaterial, in a criminal action against one who took per-
sonal property, which had been taken under a writ, from an
office, whether the officer could have held the property in an
action against him.......... ... ... o 62
“Suit club ”* into which an element of chance enters, constitutes a
lobbery . ottt e e, 189
Delinquent Personal Property Tax Lists: Not required to be pub-
Hshed. .. .o e 198
Depositions: Method of taking, within this state, on commissions
addressed by courts in foreign countries................... ... ... 238
Descent: Right of non-resident aliens to inherit....................... 282
To what widow of deceased isentitled................... ... ..... 282
Directors of District Township: Appoint subdirector when district
meeting failstoelect. ... i 296
District Court: May be in session in several counties of a judicial dis-
trict having more than one judge at the same time .............. 42
Dogs: Per capita dog tax which takes property from one citizen and
gives to another is unconstitutional ................ ... . .. o 228
Right of board of health to order dogs muzzled.... ............... 123
Domicile: How domicile of an insane person may be acquired....... &9, 115
See LEGAL SETTLEMENT.
Elections: Board of canvassers has no authority to reject certain votes
because it appears to it that names of the parties voted for
were improperly put upon the ballot . .............. .. ... .. .. 180
Copies of card of instructions prepared by attorney-general should
be printed and distributed by the county auditor................ 349
City and not the county is liable for expense of special police...... 186
Compensation of the registration board..................... .ot 183
‘Where held, who may act as judges, and who may vote for town-
Ship OfflCers ..o i e e e s 168, 170
Contest of the election of county attorney is tried before county
board and not stateboard.............. . i 196
‘When separate ballot may be used for election of assessor ......... 175
Of township officers when city embraces all or part of the township 348
Of the two largest political parties, the smaller should have at least
one representative on the election boara ........................ 173
Several names may be pvt upon the ballot by one petition ......... 240
‘When judge of election abandons his party affiliation, the board of
supervisors has authority to appoint another .................... 173
‘Women may vote at certain eleetions.................... ... ... ... 235
Proclamationof........ ..o i s 264
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Right of political party to representation on the ballot............
See OFFICIAL BALLOT.

ScHOOL: Registration not required...................co0vuviia... :

Australian ballot law is not applicable to either regular or
gpecial school elections......... ..o il
What notice should be given and effect of failure to give notice
Special school elections or meetings should be organized like
the annual meeting, and meetings thus organized can provide
for the manner of conducting the election, and prevent inter-
ference therewith.........c.o ittt i,

Escheats........ooov i e e

Examination of Articles of Incorporation............................

Executive Council: Authority of, to allow expenses of state veterinary

YT 7= =0
No authority to assess street railways...............ccviiiineen...

Exemption from Taxation: Of soldiers’ and sailors’ widows........ 44,
Who entitled to, on certain personal property.....................
Parsonage owned by church organization, but temporarily rented..
An unused schoolhouse belonging to an independent school district
Real property of benevolent societies must be occupied to entitle

gociety to exemption... ... oot e e
See TAXATION.

Fees: To be paid by building and loan associations .... ..............
Charged by clerk of district court in certain cagses.................
For making out long transcript by justice of peace.................
Of a justice of the peace and a peace officer in vagrancy cases... ..
See COMPENSATION.

Fences: Who should maintain fence around school property..........

Fidelity Companies: May become surety on mulet saloon-keeper’s bond,

and text-book publisher’s bond; county officers may refuse to
acceptbond of. ... oo i i e

Fines: Howcollected ....... ...t it s

Serious doubt as to whether governor may remit fines for contempt
Lo ST 18 o P
‘Who has power to remit....... e e

Fishing: Construction of words, ‘‘ natural outlet or inlet,’’ in fish laws
Right of adjacent property owners to take fish from river..........
Use of house in connection with fishing throughice................
‘What method of fishing is prohibited......................... ...

Fugitive from Justice: Claim for expenses in returning fugitive from

justice must show that the conditions in the requisition have been
fulfilled in order to recover from the state.. ............ ......

Expenses of an agent of the state in returning fugitive......... 369,
One committing a crime and going in hiding in another state is a
fugitive from justice ....... ..o e
Governor: Remission of fine for contempt of court ...................
No authority to remit costs in a criminal case .....................

Duty to sign leases for [ndians’land.......... e,
Authorized to allow a sum in certain case under chapter 63 of the
Eighth General Assembly.......c. coiviiiiiiiiiiiinnieiines o

119
112

119

209

68
151
213
254
254

232

230
229
306
251

326

137
190

43
97
160
60
192
97

280
370

318

43
109
364
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Hawkeye Clerks’ Association: Not exempt from complying with insur-

ANCE LAWS. . ottt tieeaeeeeansasersrnaan i, 281

Highway: Obstructing flow of water upon............ e 204
See STREETS AND ALLEYS.

I11 Fame: What constitutes keeping a houseof........................ 187

Imprisonment: A prisoner serving two sentences, having been sen-
tenced under different names, the one sentence begins when the
other ends. ... oo i i e e 166

Where a conviet is imprisoned under two sentences and no provis-
ion is made that one shall commence when the other expires, one

would stand suspended until the other was served............... 123
Independent School District: See SCHOOL DISTRICT.

Indian Lands: Leases for, should be signed by the governor.......... 364
Indictment: County attorney not entitled to fee for copy of........... 193
It is not necessary to charge, in case of larceny from a railroad

company, that company was duly organized..................... 200

For keeping a nuisance; duplieity........... ... ... ool 297
Information: In a particular case does not charge embezzlement..... 84
Inquest: Under what certain circumstances should not be held........ 67

Insurance: A proceeding against a corporation for the violation of the
statutes against discrimination in writing life insurance, should

be by civil action............... e 121
Accident insurance providing weekly indemnity only is authorized
bystatute..................... e e 309
Cancellation of policy in mutual companies.. .................. 317, 285
Cancellation of policy in mutual companies; short rates............ 37
Company organized to insure owners of bicycles against theft must
bring itself within the provisions of the statute................ .. 310
A company organized to insure bicycles against theft is not con-
templated by the statutes................cooii i, 310
Duty of auditor as to insurance policies..................... ... ... 285
Articles of incorporation of the Woodmen of the World provide for
a representative form of government.................. ... ...l 288
Effect of treaty with Switzerland................. ... oo, 331
Extent of liability of insurer in mutual company upon his notes.... 47
Hawkeye clerks’ association not exempt from certain provisions of
INSUPrance law. ... ..o iiiit it i i i e 281
Increase of annual dues in mutual benefit associations.......... .. 239
Retaliatory law enforcing comity between states............... ... 208
State auditor may refuse to license foreign insurance companies
under certain CirCUmMStANCES. . vvvii ittt ittt e it insienennnn. 319
Insane: For what purposes and what amounts tax may be levied for
B 615251 T 210
No formal commission required to determine insanity of a prisoner
serving sentence in the penitentiary......................._.... 108
Superintendent of hospital should surrender insane to county upon
order of insane commissioners of such county.................... 324

Superintendent of one hospital has no authority to transfer patient
to another hospital at the expense of the county found liable for
patient’s sUppoOrt....... ...l i e 149

25
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The county of which an insane patient is a resident, and not the
state, chargeable for maintenance of such patient at the hospital 115

How a domicile may be acquired. .. . .............. ... ... .. 89
Intoxicating Liquors: Filing bond in injunction proceedings abates
action only as against the reality... ........................... 40
Cannot be dispensed legally by reglst,ered pharmacist upon a phy-
sician’s certificate unless he holds a permit................ .... 133
Effect of a change in the firm of registered pharmacists holding per-
05 129
Permit is forfelted by registered pharmacist by his removing from
Bhe Stabe.. .. . i e e 302
Procedure in seizure cases; change of venue....................... 347
With what officer a permit holder’s bond should be filed, and
effect of mistake if filed with wrong officer....................... 98
Effect of judgment resulting from violation of ligquor law upoa liens
already existing..........cc0 coh Lol i e 156

See MULCT Law.
Iowa National Guards: An armory for use of, cannot be built at the

expense of the county. ... ...........ccciiiviiiiiiii il 101
Iowa School for the Deaf: Basis for drawing funds for support........ 241
Itinerant Vendors of Drugs: Whoare...... .....oviieienivininnnnnn. 344
Jail: Vote of electors necessary when the cost thereof will be more
than 85,000. ... ..o i e e 275
Joint Resolution: Legislature cannot appropriate money by ........ 102
Judge: Of district court appointed to fill vacancy may hold court
until his successor qualifies as required by law................. 185
Of election. See ELECTION.
Jurisdiction: Of justice of the peace to try liquor cases.............. 96
Justice of peace has no jurisdiction to try corporation for violation
of criminal statute .......... ... i e 116
Jury: Where first grand jury draw is set aside, it is not necessary to
draw new grand jury foreachterm............coooviiiiii oot 232
It is not the duty of either auditor or clerk to keep formal record
of the drawing of & petit jury............oooovi i, 337
Constructionof jurylaw............ ... ool coliaaln L 152
Effect of irregularities in drawing in a criminal case .. .... e e 201

Justice of the Peace: JURISDICTION: To try certain criminal cases
where the defendant is charged with making illegal sales of

1T 96

Of a corporation for a violation of the criminal statutes........ 116

Has no authority to remit fines ............ ..o ool 97

Fees, of in VAZTANCY CASES. .. vvrurriiiennes vverraneonens conenan, 251

Tee entitled to in making long transeript............. .. ..ol 306

Lakes: Right to drain and right to dam the drain................... 212
The beds of meandered lakes belong to the state, and neither board

of supervisors nor health officers have right to drain the lake.... 279

The title of the beds of meandered rivers and lakes is in the state.. 66

Legal Settlement: How acquired...........c.ooooviiiiiiiiiiiiinn, 256

See DOMICILE.
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Legal Rates: For publishing notices; $1 per square of ten line of bre-

vier is the maximum ............... .. ...... ... et 58
Legislature: Extra session, power of... ......... ... ... ... ool 269
Liability: OF CITIES: City and not county isliable for special police

appointed to act on electionday................ooiiia 186
OF CouNTIES: Which of two counties is liable for costs under
statement of fact ... ... .. .. L i e 321

Superintendent of one hospital has no authority to transfer
patient to another hospital at the expense of the county found
liable for patient’s support............ ..o il aae, 149

The county in which insane person has legal settlement, and
not the county from which the patient was sent, or the state,

_ is liable for patient’s support..........c.oieiiiiiiiiiiina.., 115
For support of orphaus sent to soldiers’ orphans’ home......... 354
County and not the state liable to an attorney having been

appointed to defend criminal and appearing for him in the

supreme court.............oiiiiiiiiiin., N 214
For costs in search warrant proceedings....................... 213
County not liable for fees of defendant’s witnesses in a criminal
case subpeenaed without order ofcourt ...................... 199
For surgical operation under facts stated...................... 274
Not liable for pay of special election police... ................ 186
Of the state for cost of paving around the capitol.................. 154
See CLAIMS. :
Library: Voting on question of establishing public library............ 235
‘Who entitled to atraveling library, and what must be done to secure
the same. ... o i e e e e 114
Liens: Not affected by subsequent lien of judgment resulting from vio-
lation of HQUor LaW. .o . eeee et ottt e e 156
Lottery: ‘‘Suit Club,”’ into which element of chance enters constitutes
00713 oA 189
Mad Dogs: Local board of health has authority to make regulations as
to muzzling during mad dog seare........ ..., 123
Midwife: When certificate from the state board of medical examiners
18 NECESSALY . .ottt e e 224
Not subject to certain rules of the state board of health ........... 227
Moneys Collected ............. ot it 36
Mortgage: School fund, foreclosure of.........c.ccooivvivii i, 191
Mulcet Law: BoND: Issue of writ of abatement superseded by filing of. 39
Place of bringing suiton............ ... oo o oLl 39
Fidelity company can become surety on but one................ 137
Concerning liabilityon ........................ e 276
STATEMENT OF CONSENT: Based upon voteseast.................. 150
Lengthof timeisgood......... ... ool 131
Consent of resident free holders; how long it continues, and how
revoked .. ... .. e i e 322
Effect of remonstrance from one township..................... 291
TAX: Whenlisted ......ccoo i i i i et 312
Application to rebate; when made and heard ........ ........ 312

Each piece of property upon which liquor is sold is taxed...... 162
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Authority of county treasurer to sell property for less than the
entire amount 0f taR..... ..ottt e

County attorney is not entitled to additional compensation for
collecting mulct tax from suretieson bond .... .............
Board of supervisors has no a ithority to remit part of mulct tax
One selling under the provisions of the mulct law is not subject to
to prosecution for contempt, although he had formerly been
enjoined .......ooieiiiiiiiiiins ciian, [P e
See INTOXICATING LIQUORS.

Mutual Benefit Associations: See INSURANCE.
Needs of the Office. ............ ... il (i e
Newspaper: Board of supervisors may fix the compensation to be paid
publishers by the county................. ... i nn..
Eatitled to additional compensation for publishing tabular work...
Proceedings before the board to select official newspaper..........
Publisher cannot add matter to copy of proceedings furnished by
the auditor and collected for publishing the same .... ..........
Selection of third paper for publishing proceedings of the board ..
The costs in a criminal case may be stated in the aggregate in the
published proceedingsof the board..................... ... . ...
‘Who are bona fide subscribers......... ... ... .. Lol 45,
How circulation determined ..... ........ . . coiiiiiiiiiniiann.
Notice: Of incorporation; auditor must take notice in preparing tax
lists .... ..o il et et
Of school election to vote upon issuing bonds; what notice should
be given; effect of failure to give such notice....................
Officers: Offices of township clerk and trustee not abolished in incor-
porated tOWNS. ... .. L s
Under what circumstances township trustees and clerks may actas

judges and clerks of election ..................... e 168,
One who holds office, but does not perform duties, is not entitled
B0 SAlALY . ..o i,

Under certain circumstances, warden of Anamosa penitentiary may
give away StONe. .. ...t e e
Official Ballot: Compensation of publisher for publishing..............
Name cannot appear a second time on the ballot by petition.......
The regular and not the bolting faction of a party has the better
right to appearon the ballot ... ............... ... il
Under what circumstances party is entitled to ticket on official
ballot . . e e e s
Where a separate ballot may be used in electing assessor..........
Writing in the name of candidate where no blank appears for same.
One set of petitioners may petition for several names upon the same
ballob. ..o e
See ELECTION.
Official Newspaper: See NEWSPAPER.
Official Opinions ... ... i i it s 4,
Oil Inspector: Authority of, to inspect naphtha, benzine or gasoline
consigned t0 a Gas COMPANY ....vvurtinritirnrannnnns vinaennns

206

259

301

53

132

9
63
58
45

104
215

83
196
45
38
112
60
170
110
93
264
174
164
154
175
176

240

31
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Not authorized to inspect naphtha in hands of one who uses it

sole'y for manufacture of gas; what should be inspected......... 125
‘When naphtha and gasoline should be inspected............... 125, 130
State board of health has no authority to review tests made by oil

IBSPECOr. . .o e e 48
State board of health may require oil inspectors to use certain

brands OF SEAIMPS. . .ot vv ettt ettt ettt e 61
Effect of abolishment of the office on the term of the present

incumbent ... ... e e e e e 340
Entitled to salary until termination of his term of office ........... 356

Pardons: Grounds for granting........ ... .ol 51
Query as to whether pardon restores citizenship................... 43
Peddlers: Constitutionality of statute............... ... .. .. i, 295

Personal Property: The taking from an officer of personal properby

held under legal process by said officer is a crime, whether officer
could hold the same under his writornot ........... ... ....... 62

Police: Special; who liable forpay.............. ... ... . ... . 186
Powers of the State: May copyright new code, but cannot pass copy-

right laws.. ..o o i L e 245

Procedure: A proceeding against a corporation for violation of the

statutes against discrimination in writing life insurance, should

be by eivilaction...... ... o i il e e . 121
Commissions to take depositions issued from foreign countries to be
taken in this state. e e e e 238
Effect of filing a pemmon for rehearlng in a criminal case ......... 195
Foreclosure of school fund mortgages ..... .... .......... .. .. ... 191
Intoxicating liquor seizure cases; change of venue ................ 347
Suit on mulet saloon-keeper’s bond should be brought by injured
91 O 276
Suit for support of bastard child should be brought in county where
child Was born... ...t it e e 125

Proclamation of Election: How many times published, and the com-

PeNSAtION. . vt e e e 264

Public Records: Instrument filed with recorder for record is a public

record until recorded and may be inspected by private parties... 171

Railroal Commissioner: May refuse to obey subpeena when attendance

will interfere with a case set for hearing before the board. ...... 349

Costs taxed against state in suit brought by, should be paid by state 92

Legislature has power to reduce salaryof.............. ... ..... 350
Railways: What style of automatic car coupler fills the requirement

Of AW . i e e e 97
Street railways are not assessed by executive council, but by

Y LT o) o A 68

Real Property: The bridge across the Mississsppi river at Ft Madi-

80N is real property ..... ..o il i i e ..o 118

Recorder: See COUNTY RECORDER.
Regents: Of state university, duties and compensation........... . 328
Registered Pharmacists: Effect of a change in firm of registered phar—

macists holding permit to sell intoxicating liquors............... 129
Cannot legally dispense intoxicating liguors upon a physician’s pre-
scription without a permit.......... .. ... il 133
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A proprietor of a pharmacy, though not a registered pharmacist,
may operate a pharmacy, provided he employs one who is a reg-

istered pharmacist to perform certain duties ...... e e 133
Forfeits permit to sell liquor by becoming a citizen of another state 302
Registration of Voters: Compensationofboard...................... 183
Not required for school election............... ..o ot 244
Remission of Fine: See FINE.

Report to GOVETrNOr. ... ...t it e e e e 3
Requisition: Should be honored in certainecase ..................... 318
Accused should not be delivered to an officer of a sister state under

a certain requision......... ... . . il il iiiiiie e, 84
Retaliation: Provisions relating thereto in insurance law.... .. e 298
Reward: For the arrest of fugitive; sheriff cannot accept..... ...... 267
Road Supervisor: Cannot maintain civil action for damages sustained

by obstructing flow of water on public highway.......... S e 204
Road Tax: Constitutionality of proposed statute...................... 261

How and for what expended........... ..o iiiiiiiiiiin ot 346

Township trustees have no authority to expend road tax except
where one district system has been adopted...................... 263

Board of supervisors has no authority to levy the county road tax

within incorporated cities and towns .......... ... ... ... ..ol 19
Salary: May be changed by the legislature during the term of office of

the one effected.. ..... ... .o il i e 350
Schools: BOARD OF DIRECTORS: No authority to make contract for the

employment of superintendent for five years................. 91
Shall appoint subdirector when district fails to elect........... 296
Authority only to issue bonds in the amount voted by the
1= 271 703 T 79
How change in number of school directors should be affected.. 366
SCcHOOL DISTRICTS: What are rural independent districts......... 366
Independent; change of boundaries............................ 55
Division of assets and liabilities between two boards where two
school districts have been formed from one.................. 306
‘Who should maintain fences around schoolhouse lots...... ........ 326
Subdirector, electionof......... ..o i i, 296
See BOARD OF EDUCATION.
School for the Deaf: Basis for drawing funds for supportof............ 316
School Elections: See ELECTIONS.
School Fund: Who must bear loss from loans made by the county...... 308
MORTGAGES: Foreclosure of.......... ...l coiees coeun, 191
Statute of limitations does not run against foreclosure of....... 257
Sentence: See IMPRISONMENT.
Sheriff: Does not serve a mittimus, and is not entitled to $2 when a

mittimus is issued to him............. .. iiieiii e, 99

In county of less than 28,009 population is not entltle to a deputy
paid by the county ... it i e 109

Must attend the district court by himself or deputy and cannot per-
form duties by bailiffs. ... ..o i i e, 94

Cannot accept reward for making an arrest........................ 267

See COMPENSATION.



INDEX. 391

Short Rates: In a mutual company..............ciiiiirinnnene .. 37, 285
N. such thing as customary short rates in mutual insurance com-

pany in cancellation of policy..... ...l Lol 317
Soldiers’ Home: Basis in computing amount to be drawn from state for

SUPPOTT ottt e e e e e e 338, 360
Authority of board of commissioners to make money allowance for

commandant for his maintenance............. ... ... ... Ll 193

Who a member of the home............ ... ..o i i il 360

Bond of commandant........cooiit i iiii i e e 195
Soldiers’ Orphans’ Home: State is liable for the support of soldiers’

orphansat thehome............. ... ... . ool 80
Counties liable for support of all inmates sent by respective counties;

from what fund same must be paid.............. ... ... .. oo oL 354
Change by new code to orphans’ home and home for indigent chil-

16 =) o U G 354

Special Police: Appointed for election day should be paid by the city 186
State Auditor: No authority to issue warrant for undrawn appropria-

tion under law which has been repealed by the new code........ 368
May refuse to license certain foreign insurance companies under
certain CirCUMSHATICES. . .. it vttt i r e e 319
See INSURANCE.
State Banks: Directors; number and qualification.................... 362
When the provisions of the new code must be complied with. ... 362
State Board of Health: See BOARD OF HEALTH.
State Board of Medical Examiners: Certificates to midwives ....... 224

State Librarian: Entitled to draw supplies from supply department.. 358
State Treasurer: No authority to demand endorsement of warrants
presented for payment when he refuses payment for lack of funds 184
State University: Compensation of regents under certain circumstances 328
State Veterinary Surgeon: Proceedure in case expenses exceed appro-

PriBbion. .. ... e e e e 209
Statute of Limitations: Does not run against the collection of taxes

by distressand sale ....... ... i 117

Does not run against foreclosure of school fund mortgages......... 257

As to claims against state for returning fugitive from justice ...... 293
Streets and Alleys: Under facts stated, individual does not acquire

title toa city street. ... ..o i 139, 146
City council has authority to change highway established by board

of supervisors before city was incorporated ...................... 124

Subpceena: Railroad commissioner may refuse to obey when the attend-
ance will interfere with a case set for hearing before the board.. 349
Superintendent of Public Instruction: May use his discretion as to

when his appropriation may be expended........................ 335
Superior Court: Marshall, as officer of, is not entitled to salary from
the County ..ot i i e e 237
The judge who performs the functions is entitled to the compensa-
13 o5 ¢ 110
Supplies: Shall be furnished state librarian.......................... 358
Sureties: Liability on mulet saloon-keeper'sbond .................... 276

Liability on treasurer’s bond for money lost by failure of bank.206, 208
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Surveyor’s Notes: The transcript of notes fixed in the county audi-

tor’s office should govern the county surveyor ................... 167
Table of Cases. ... ...ttt ittt ietae i ennnans 73
Taxation: ASSESSMENTS: Made after the taking effect of new code must

be under its provisions............. ..., 3317
Of a dealer in grain; basis....................ccvii.... ... 66
Of personal property; where assessed ................... 53, 66, 311
Of personal property of a dealer in grainorice................ 57
Of certain personal property; in what township................ 216
Of property having been transferred; to whom assessed ....... 179
Of personal property in transit and out of the state January 1st;
Place Of .o e e e 70
Of interest of a non-resident member of a banking institution
engaged in the banking business in thisstate ............... 314
Of bank stock to the wrong party; the auditor should correct
the assessment........ ... i e 329
Separate, upon incorporation of town............. ............ 38
Of bank stock ... e 314, 329
Of street railways. ...t e 68
EXEMPTION FROM: All widows of soldiers or sailors entitled to
exemption irrespective of the value of the homestead....... 151
Application of exemption to soldier’s widow.......... .... ... 44
On certain personal property; who entitled to.... ............ 213
Real property of benevolent societies must be occupied to
entitle society to exemption. ......... ... ... oo, 232
Of church parsonage and unused schoolhouse ................. 254
LEVY: Of insane taX.....ovieiettirnnnennn tenevionne snvneens 210
For the suport of the poor.............coiiiiiiiiii it 166
For ordinary county revenue, including the support of the
510703 59, 161, 253, 258
For board of health fund; Cities of the second class and incor-
perated towns have no authority tolevy..................... 114
A per capita dog tax which takes property from one citizen and
gives it to another is unconstitutional........................... 228
Construction of collateral inheritance tax law .... ...... ........ 203
Property of the state is not subject to taxation..................... 334
Procedure in case property fails to sell at tax sale for the taxes due 294
‘When auditor improperly transfers tax assessed, upon his discovery
of the mistake, he should retransfer............. ............. . 179
Duty of the county auditor, upon receiving notice of the transfer
of personal property, as to the tax assessed against said property 88
The law does not contemplate publication of list of delinquent per-
Sonal Property taXPayers. . .. oue it it e eas 198
The statute of limitations does not prevent the collection of taxes
by distress and sale, though it might bar an action for the
recovery of a judgment for the said taxes ........ .............. 117
See EXEMPTION, MULCT LAw and RoADp TAX. :
Township Officers: Election of, where city embraces all or a part of
the township. ... . oo i i it 348

Township Trustees: Have no authority to expend road tax except

where one district system has been adopted...............cc00n.. p
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Transfer of Funds: Board of supervisors has no authority to transfer
money from one fund to the other............................ 169, 318
Trans-Mississippi and International Exposition Commission: Is not
entitled to appoint one of its members as secretary and pay him a
salary ..................l
Members are entitled to reimbursement for necessary cash
expended by them when engaged in the discharge of their duties 303
Treasurer: See COUNTY TREASURER and STATE TREASURER.

Treaties: Effect of treaty with Switzerland on Iowa insurance law..... 331
Trustees: Of college for the blind; when term of office expires ........ 351
Vacancy: Officer appointed to fill vacancy holds until his successor
Qualifies ... ..o il e heee e 185
One elected at general election to ﬁll vacancy holds for remainder
of unexpired term. . ... .. ..ot e e 236

Removal of one member of board of supervisors to township in which
another member of the board resides, does not create a vacancy.. 280
‘When an assessor ceases to be a resident of the district wherein his
duties are to be performed, the office becomes vacant .......... 345
Change of provisions relating to the eligbility of one to fill the
office of treasurer of the college for the blind created a vacancy
inthat office . ... ... . i ot e e 351
Vacation of Street: See STREETS AND ALLEYS.
Warden: Anamosa penitentiary may, under certain circumstances,
glve AawWay StODEe. ... ... . . e e 93
Warrants: Present+tion of state warrants for payment and endorse-
ment thereon. ..... ... ... L i 184
Witness Fees: Defendant’s witnesses in a criminal case are not to be
paid by the county unless an order from the judge was first
obtained to subpoena at the expense of the county......... ...... 199
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REPORT.

ATTORNEY-GENERAL’S OFFICE.
Des MoINES, January, 1698.
To Hon. Francis M. Drake, Qovernor of Iowa:

In accordance with section 209 of the code, I have the honor
to submit to you the following report of the condition of this
office and of all the business transacted by this department,
and the opinions of public interest. Thelaw requiring a report
is a new feature. It contemplates that a report shall be made
biennially. I have, however, included a brief schedule of cases
during the first year of my administration.

Schedule ‘‘A” contains a complete list, arranged alphabet-
ically, of all criminal cases submitted to the supreme court
during the years 1896 and 1897, and the disposition made
thereof in the supreme court.

Schedule “B?” is a brief statement of the criminal cases
submitted to the supreme court during the year 1895.

Schedule ¢ C,” hereto attached, contains a list of all civil
cases tried in the different courts of the state and the United
States in which the state was either a party or interested,
including therein divers cases against public officers, the
defense of which was conducted by this department.

Schedule ‘““D” contains a list of the cases, criminal and
civil, that are now pending in the different courts of this state
and of the United States.

Schedule ““E” is a statement of the moneys collected by
this department.

Schedule ¢“F” contains the official opinions of public inter-
est which have been given to the different state officers and
county attorneys. I have omitted from this report such opin-
ions as are manifestly not of public interest, or which, by
reason of the adoption of the new code and a change of the law,
can no longer be considered of special public interest.

STATE OF IowaA, }



4 REPORT OF THE ATTORNEY-GENERAL.

OFFICIAL OPINIONS.

Prior to the first of October, 1897, when the new code went
into effect, it was the duty of the attorney-general to give official
opinions in writing to the county attorneys of the state. There
being ninety-nine county attorneys and numerous state officers
who were legally entitled to opinions from the attorney general,
this duty has been very onerous and has required great labor
and research. During the year 1893, there were 181 written
opinions prepared by the attorney-general. During the years
1896 and 1897, there were 801 opinions. In addition to this,
many requests were made foropinions which could be answered
by furishing a copy of an opinion already given. Such copies
have been very frequently furnished. Inanumber of instances
where matters of law have been referred to me in which the
public, either the county or municipal corporation were inter-
ested, with a view of settlement of threatened litigation, I have
furnished opinions to those who, under the law, were not enti-
tled to demand the same at my hands. These are not counted
or included among official opinions. Thousands of letters have
been written in the discharge of the duties of the office each
year. v
CRIMINAL APPEALS.

In the matter of criminal appeals, it has been the policy of
this department to insist upon the submission of cases at as
early a date as possible. I have never thought itin accord with
public policy to permit eriminal cases to remain on the docket
of the supreme court term after term. The sooner punishment
comes after the commission of a erime, the more effective it is
as a deterrent example to evil doers. I have insisted upon
parties appealing criminal cases preparing their appeals and
submitting them promptly at the first term after the record
could be sent up to the supreme court. Many appeals were
taken for delay. The policy adopted has had a wholesome
-effect. At the January term, 1895, there were fifty-seven crim-
inal cases upon the docket. At the May term, 1895, there were
seventy-four; of these, fifty were submitted to the supreme
court. At the October term, 1895, there were seventy-two
cases upon the docket, forty-one of which were submitted. Af#
the January term, 1896, there were sixty cases upon the docket,
thirty-six of which were submitted. Since then the number
has gradually diminished until at the October term, 1897, there
were thirty-six criminal cases upon the docket, including peti-
tions for rehearing. ’
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Under the former law there was no provision requiring the
attorney-general to be notified when an appeal was taken in a
criminal case. He could only obtain knowledge of the same
upon the docketing thereof in the supreme court. The result
was that in not a few instances the appellant, after being
admitted to bail, failed to docket his appeal in the supreme
court for three or four or five years after the appeal was taken.
The last legislature wisely remedied this defect and makes it
the duty of the county attorney to immediately inform the
attorney-general when an appeal is taken from his county.

The average number of cases upon the docket for each term
during the last three years, including petitions for rehearing,
is forty-nine and five-ninths. There will be found in schedule
“A” g detailed list of all the criminal cases’ disposed of in the
supreme court, together with a statement of the offense, the
county from which the appeal was taken, and the disposition
made thereof.

There are thirty-three criminal cases already docketed in the
supreme court for the January term, 1398.

CIVIL CASES.

Among the civil cases are many actions brought against
state officers. There is no direct provision requiring the
attorney-general to appear for state officers when suits are
brought against them either in certiorari or mandamus. Some-
times suits are brought against public officers to determine the
legality of a law which has keen passed by the legislature. In
all such cases it is unjust, at least, to require such officers o
bear the expenses of the litigation. Among the civil cases
stated in schedule *“C” are several where I have had doubts as
to whether it was the duty of the attorney-general to defend.
There appears to be no adequate provision of law to meet the
expenses of cases which may be brought against the several
boards or various state officers. With the limited amount of
assistance in the attorney-general’s office, and the continued
increase of duties imposed upon this office, some provision
ought to be made to take care of this class of litigation, or else
additional help be furnished this department. I make this sug-
- gestion because it appears manifestly unjust that one holding a
public office, and attempting faithfully to discharge the duties
under the law as he understands them, should be put to a per-
sonal expense in defending suits brought against him, which
are generally brought because of no fault of his own, but for
the purpose of testing the validity of some act of the legislature.
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EXAMINATION OF ARTICLES OF INCORPORATION.

It is made the duty of the attorney-general to examine and
approve various articles of insurance incorporations. There has
never been a record kept of the various articles and amend-
ments thereto which have been examined and approved by this
office. This branch of the work of this office is by no means
inconsiderable. There have been from forty to sixty articles of
incorporation or amendments examined each year, some of
which are very long and complicated, involving the expenditure
of much time and labor. :

Since the adoption of the code there has been no public offi-
cer authorized to acknowledge the articles of incorporation or
amendments which are required by the statute to be taken., I
have not refused to approve articles of incorporation which
were acknowledged in the manner which was recognized to be
legal before the code took effect,assuming that the general assem-
bly would passa legalizing act. Icaunnot assume thatthe general
assembly, after providing that such articles shall be acknowl-
edged, intended to provide no officer before whom ackuowledg-
ments could be taken. I have, in all instances, called the
attention of the incorporators to this omission in the law at the
time that I have attached my certifficats of approval to the
articles. Unless the statute is amended and the many acknowl-
edgments taken by notaries public and others are legalized,
serious complications may arise which should be avoided.

MEMBER OF BOARD OF HEALTH.

The attorney-general is by law made a member of the state
board of healtb, but I regres to say that the pressure of other
official duties has precluded me from attending many of the
meetings of the board, which are usually held at the time that
the supreme court is in session. I have, however, attended a
number of the meetings of the board and have been frequently
consulted by the officers of the board upon questions of law
arising in the discharge of their duties. Thelimited amount of
time that I could spare from other duties has prevented me
from keeping myself thoroughly informed as to the general
work of the board, and from actively participating therein.

COLLATERAL INHERITANCE TAX.

There are two cases pending involving the collateral inheri-
tance tax law, one of which is now pending in the supreme
court and the other in the district court of Pottawattamie
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county. The faithful collection of this tax will, from the neces-
sities of the case, require no liftle care and labor. In every
instance where the tax is imposed, there is a hearing in the dis-
trict court. The collateral heirs or legatees are usually repre-
sented by attorneys. The administrator, executor, or trustee
is not required to look after the interests of the state. Such
persons are usually heirs, or personally very friendly to them.
There is no person other than the state treasurer whose duty it
is by law to guard the interests of the state in such matters.
The state treasurer cannot obtain knowledge of all the estates
- which should pay this tax if not reported to him, nor of the
value of those reported if any effort be made to minimize the
amount due the state, except by employing some one in each
county to guard the interests of the state. There is no provision
of law authorizing him to employ any such person. From the
cases reported in other states, and my limited observation of
the working of the law in this state, I am convinced that more
will be realized to the state from the collateral inheritance tax
if it were made by law the special duty of the county attorneys
to appear in the proceedings to settle every estate liable to pay
this tax, and at every step, to protect the interests of the state,
and to see to it that the tax is collected from all persons or
property liable therefor. It is now the duty of the county
attorney to appear in all cases or proceedings in the courts of
his county in which the state is a party, but the state is not a
party of record in the settlement of estates. It will be noted
that section 1467 of the code makes certain property liable for
this tax which passes by deed or gift. Such property will sel-
dom appear in the settlement of estates. Human nature is such
that the grantee or donee will very seldom hunt the state treas-
urer to pay the tax. Lcal influences will deter anyone inform-
ing the state treasurer of the rights of the state. The county
attorney is, in my opinion, the proper person to guard all the
interests of the state in the collection of this tax, and the allow-
ance to him of a reasonable commission out of the amount col-
lected, with a liability on his bond for the neglect of duty,
would not only be an additional incentive, but would be a mat-
ter of justice, and the state would be largzaly the gainer in
the end.
ESCHEATS.
The number of cases where property has been escheated to
the state has been very few. During my administration of this
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office there have been but two cases in which the state bhas
reaped any benefit from the law of escheat. In one case the
entire property consisted of over $3,200 cash on deposit in a
bank. Letters of administration were granted, but the matter
dragged along for more than a quarter of a century, and the
state realized in the end less than half of the principal. This
condition of affairs was largely because it was made no one’s
especial duty to look after the interests of the state. Several
estates in which there are no known heirs have come to my
knowledge, ranging in value from $1,000 to $20,000 each. Heirs
may yet be found. With no person to resist the claims of
spurious heirs, it is easy for them to become possessed of prop-
erty which should praperly be escheated to the state. The
provisions of the present law do not seem adequate to secure
the best results. It might well be made the duty of the county
attorneys to attend to the interests of the state in all escheat
matters, with provisions for their compensation from the fund
collected.

In cases where property has been escheated to the state,
section 8391 of the code provides for the payment of the money
received therefrom by the state within ten years thereafter,
‘‘to anyone showing himself entitled thereto.” The law does
not say before whom the showing shall be made, nor is any
way provided for obtaining the money from the state.

IN CERTAIN CASES THE STATE MIGHT WELL PERMIT ITSELF
TO BE SUED.

Quite frequently cases arise where fines or judgments in
favor of the state become liens upon real estate inferior to
mortgage liens in favor of other parties, in which there is an
apparent but no real or substantial interest in the state, which
operates as a cloud upon the title. There is no provision of
law authorizing the state to be made a party in the suit to fore-
close a prior mortgage or to quiet title against the state. In
many instances a great injustice is doune to innocent parties.
This could be obviated without prejudice to any rights of the
state if a law were passed authorizing a prior lien holder fo
make the state a party to a foreclosure suit, and thus cut off
any claim of the state which it did not care to preserve. Of
course such a law should be carefully guarded, so as to prevent
abuse and preserve every substantial interest of the state, but
certainly there should be some way provided by which an
unpaid fine ¢r a junior judgment in favor of the state should



REPORT OF THE ATTORNEY-GENERAL. 9

not be for years a cloud upon the title cf cne who procures
title to real property under a lien prior to that of the state. In
guite a number of instances I have been urged to appear for
the state in cases where the state had no equity whatever, but
an apparent claim was a cloud upon the title; but the law gives
no authority for the attorney-general so to do, and parties
whose titles are injuriously affected are without any remedy.

NEEDS OF THE OFFICE.

Prior to the adoption of the code, the attorney-general was
by law required to ke in attendance at the capitol only during
the sessions of the general assembly ard the supreme court.
There was provided for his use one room with a desk, sofa,
chairs, etc., but nothing of a library or the necessary appliances
or accommodations for the work of the office or preserving the
files and records. There are practically no records of the
attorney-general’s office before 1886. My predecessors, I am
informed, did most of the work of the office at their own offices
elsewhere. During my administration of the office, I have been
in attendance at the capitol nearly all the time, but at times
when intricate cases or difficult questions were under consider-
ation, I have been compelled to go elsewhere to secure freedom
from interruptions and facilities for better thought and work
than the office at the capitol affords.

The office at the capitol assigned to the attorney-general
consisted of but one room opening off the main corridor, having
but one window and poor ventilation. I{ was open to the pub-
lie, and at no time, however important the business or neces-
sary that it should be done at a given time, or however difficult
the questions under consideration, could constant interruption
and distraction of thought be prevented. The duties of the
attorney-general, with the many cases which require his atten-
tion, both civil and criminal, and the examination of the many
questions of law required of him, demand close study and care-
ful consideration. One may accustom himself to doing mere
clerical work in a public place, but no person whose work is
essentially mental can possibly render the best services in a
public reception room. Every professional man understands
the force of this. There are few lawyers or doctors or othe
professional men, even in the smaller country towns, who under
take to transact business with such insufficent accommodations
It may be done for awhile, but not with the best results.
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The new code requires the attorney-general to keep his office
at the seat of government. The business of the state has
increased from year to year. The statement of the cases and
of the opinions rendered which accompsinies this report, con-
veys but little idea of the magnitude of the duties and respon-
sibilities of this office. Some cases have over 600 pages of
printed record, and 3,000 pages of transcript. Many involve
intricate questions of law which require the examination of
many authorities. The preparation of some opinions requires
days of labor searching for authorities, and many duties which
cannot be recorded and which do not app2ar under the title of
cases or opinions, arise every day. It must be apparent to
every person that this work cannot be done under such disad-
vantageous circumstances. The constaunt service of an assistant
is required, but no place was provided fir him to work. This
entails upon the attorney-general all the details of the office,
which ought to be, in a large measure, cared for by the assist-
ant, leaving to the attorney-general time and opportunity for
the consideration of the more important questions. - In order to
have the business of the state done, for the last three years I
have been compelled to do no small part of the work at night
when other people slept, and this was continued until serious
impairment of eyesight and health was threatened and I resolved
that there must be a change. The alternative was presented to
me—either to leave the pressing duties of the state unperformed
or to secure other quarters where my energies could be expended
with better results and to greater advantage. Whether wisely
or unwisely, I chose the latter course, and procured rooms ocut-
side of the capitol building until such time as a place can be
provided in the capitol where the work of this department can
be done. It seems important that the office of the attorney-
general should be not far distant from the supreme court rooms,
the clerk’s office, and especially the state library, but I am
thoroughly convinced that it is impossible for the best service
to be performed under the conditions above referred to. There
should bs provided a permanent offi e for the attorney-general
with a private office, where he can, not only consult in private,
but be in a position to command his own time and devote him-
self to the examination and consideration of quesfions without
having his attention called away every minute or two by persons,
possibly, who have no real business with him. The need of this
must be so apparent that there can be but one opinion about it.
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Every elective officer of the state who is required to be at the
capitol has his private room, and a number of non-elective
officers are thus provided, although the duties of some are
largely clerical. The accommodations should be such that the
assistant may perform his work at the capitol. It isimpossible
for the attorney-general to be in the office every day. Cases
require his attendance in court in different parts of the state
and in the federal courts. With room for the assistant working
under the direction of the attorney-general, the attorney-general
would be relieved of many minor details and would be given a
better opportunity for the consideration of more important ques-
tions. In this way the office would be continually open, and the
public having business at the office would be better served than
under the present system, which leaves no ouve save the clerk at
the office when the attorney-general is compelled to be absent.
This, I believe, was the intention of the legislatura in changing
the law requiring the office of the attorney-general to be kept
at the seat of government.

The office of the attorney-general should als» be provided
with proper cases for filing away letters or memoranda pertain-
ing to different subjects, arguments and briefs; in fact, with
such modern appliances as are usually found in the best
equipped lawyers’ officesin the state for preserving and arrang-
ing for handy reference all memoranda pertaining to the busi-
ness of the office. There is great need also of a number of law
books. With the state library near at hand, a large number of
state reports or books only occasionally used is not necassary,
but there should be a well selected office library embracing
works of reference, law dictionaries, certain text-books, and in
fact, such books as are likely to be used every day or many
times a day. The only law books now in the officeare the Iowa
reports, Statutes and Digests, the Northwestern reporters, and
the American and English Encyclopedia of Law, except some
of my own private library that I have placed on the shelves
temporarily.

The statute provides for an assistant for the attorney-gen-
eral at a salary of not more than $1,200 per year. Tae duties
devolving upon this offica are such that the assistance of an
able lawyer is required all the time. Several of the depart-
ments of the state are provided with deputies at a salary of
$1,5600 per year. As a rule, such deputies are not required to
have a professional education or experience in their profession
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as a qualification for such office. It is impossible to secure the
services of an attorney who is well fitted to perform the duties
of the assistant, who will devote his whole time, which the
demands of the office require, for the salary that is provided. I
submit in all candor that there is no good reason for discrimi-
nating against this department in that respect.

The present condition of affairs, I am fully satisfied, is not
because of any ill will toward this department on the part of
any person whomsoever. Itis the natural outgrowth of con-
ditions and laws enacted when the state was young. At that
time there were comparatively few criminal cases, very few
state institutions, and comparatively few duties which devolved
upon this office. As the state has grown in population and
wealth many new offices have been created, new boards and
commissions, the state institutions multiplied, new laws enacted
in relation to the control and taxation of corporations, and for
the conservation, good order, health and prosperity of the
people in the exercise of the police powers of the state, all of
which laws must run the gauntlet of different courts, from the
lowest state court to the highest federal tribunal. This has
multiplied many times the labors and duties as well as the
responsibilities of this office. Few persons have accurate
information or a just conception in regard to the duties per-
taining to this office, or the need of better facilities for the per-
formance of those duties. I am persuaded that no intentional
injustice has been done this department, but the present con-
dition exists solely because of lack of information on the part
of those whose duty it is to make proper provision for all
branches of public service. Heretofore the office of the attor-
ney-general was considered to be at the place of residence of
the incumbent of the office, but the change of the law makes
changed conditions. The service of the state demands that the
office of the attorney-general should be, as the last legislature
placed it, at the seat of government. It must be evident to any
one that the best interests of the state demand that suitable
facilities be provided for this branch of the service of the
people.

There is now pending in the supreme court of the United
States a case to test the constitutionality of the law prohibiting
common carriers transporting intoxicating liquors in the state.
There is in the United States circuit court of appeals, a case pend-
ing to determine the question whether a United States circuit
judge can release in a habeas corpus proceedings oneconvicted of
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crime in the state court. In the supreme court of the state
a case in pending involving the question of the right of
the state to require fish-ways to be built at dams across
streams; and there is also pending in the supreme court
of the state another case to secure the construction of the
collateral inheritance tax law; also a case to determine the
rights of the state in lakes and lake beds. In the district
court of Pottawattamie county a suit is pending to test the con-
stitutionality of the collateral inheritance tax law. Various
insurance companies are about to bring suits to test the consti-
tutionality of the act of the legislature placing a discriminating
tax upon such insurance companies. These cases in which the
validity of the laws of the state are assailed are prosecutad by able
counsel. Many difficult questions are involved. Any attorney
would be derelict in duty who did not thoroughly prepare for the
defense. The preparation for such defense cannot be made inan
hour or a day, but some questions require the patient research
of many days in order to examine the subjects exhaustively.

It is certainly for the best interest of the state that the
attorney for the state should have the best facilities and time
for the preparation of the defense that will enable him to uphold
the laws before the courts. My earnestness in pressing the
needs of this department is not one of personal interest. As
an officer of the state, if I do my best under existing conditions
(which I have and shall ever endeavor to do) there is no room
for self-reproach or censure on the part of others, but is it not
a part of my duty to endeavor to change the conditions so as
to secure the best results possible to the state and the publie?
I feel satisfied that when the matter is understood, suitable
provisions will be made for a psermanent office and ample facil-
ities for the dischargeof the many duties which the law imposes
upon this department.

Permit me to express my appreciation of the pleasint resla-
tions and uniform courtesy that have been shown by yourself
and by all the state officials with whom my official duties have
brought me in contact. I wish also to express my indebtedness
to my assistants, Mr. Jesse A. Miller and Mr. Hubert Remley,
who have rendered faithful service and valuable aid in every
manner within their power, and that, too, at a compensation
grossly inadequate for the services rendered.

Respectiully submitted,
MinroN REMLEY,

Attorney-Qeneral.
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SCHEDULE “F.”

The following are official opinions of public interest given to
state officers and county attorneys:

INSURANCE—Cancellation of policy in Mutual company—short rates.

Des MoINES, Iowa, January 11, 1896.

Hon. C. G. McCQarthy, Auditor of State, Des Moines, Towa:

SirR—Your favor of the 6th inst., asking my opinion ‘‘as to whether or
not, under chapter 39, laws of 1878, or chapter 210, laws of 1880, which chap-
ters contain reference to the cancellation of policies of insurance by fire
insurance companies, a mutual fire insurance company organized and opera-
ting under the general fire insurance laws of this state governing mutual
companies or associations, in cancelling a policy written for six years, the
premium being six times one annual premium, should, in determining the
amount to be charged for cauncellation, estimate the customary short rates
upon the full amount of the premium for the six years or for that portion of
a year which the policy has run, and for which the annual premium has
been assessed in accordance with the terms of the premium note given by
the assured.”

In reply I would say that chapter 39 of the laws of the Seventeenth
General Assembly, enlarges the power and duty of the auditor with refer-
ence to the form of policies to be used by insurance companies.

Chapter 210 of the laws of the Eighteenth General Assembly, has an
entirely different purpose and object, and the two, to my mind, are in no
way especially connected. The purpose of chapter 210 is to protect policy
holders from unjust forfeitures of policies. It relates to all insurance com-
panies which accept notes for a fixed premium,

Section 2 of the chapter requires thirty days’ notice to bs mailed to the
insured before the policy shall be forfeited. Section 3 provides for a case
in which the policy has, by its terms, lapsed.

The first part of the section provides the means and terms in which the
insured in such a case may reduce the amount due, as shown by any note
given for policies or judgment thereon, and the latter part of the section
provides for reinstating the policy by paymeant in accordaunce with the
terms. .

In chapter 39, of the Seventeenth General Assembly, it is provided
‘“that the auditor shall not approve a policy which does not provide for the
cancellation of the same at the request of the assured upon equitable terms.”
This gives the auditor the right to determine what are equitable terms,
and to see that the terms, which he considers equitable, are inserted in the
policy It evidently was not contemplated that a policy should be sufficient
if it contained the language of the statute above quoted, but the terms
which the auditor has approved of as equitable should be stated in the
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policy. Now, if the policy contains the statement of the terms under which
it may be canceled, the insurers and the insured are bound by the terms as
stated therein.

Chapter 210 relatesionly to cases where the company takes premium
notes for a fixed amount, and a failure to pay the note invalidates the
policy. I do not think that it can have any application to a strictly mutual
company organized under the laws of this state.

It might also be said that in determining what are equitable terms for
the cancellation of a policy in a mutual company by the insured, the auditor
should have due regard for the provisions of sections 1138 and 1139 of the
code of 1873.

I would also refer you to an exhaustive and able opinion by my predeces-
sor, given to Hon. J. A. Lyons, auditor of state, January 30, 1891, in which
he clearly sets forth the manner in which the amount due on a note given
by a member of a mutual company, shall be determined.

The latter part of section 1138 provides: ‘‘ but any person insured in any
mutual company, except in case of notes required by this chapter, to be
deposited at the time of its organization, may at any time return his policy
for cancellation, and upon payment of the amount due at such time upon his
premium note, shall be discharged from further liability thereon.” As
General Stone has said, the insured receive their indemnity at cost. This
is the theory of mutual insurance.

Section 1139 provides the directors or trustees of any such companies shall
have the right to determine the amount of the note to be given in addition
to the cash premium by any person insured in the company. This note is
referred to in one place as a premium note, yet in the next section it is
referred to as a deposit note. At all events the liability thereon is to be
determined by the amount of losses and expenses.}

The statute, I think, provides that any member of a mutual company
raay withdraw from the company by returning his policy for cancellation,

- and the payment of his pro rata share of expenses ard losses incurred up to
the time of such withdrawal.

If this is the fair construction of the law, and I fully concur with Gen-
eral Stone’s views upon this point, then there is no such thing as customary
short rates with mutual insurance companies organized under chapter 4,
title 9, of the code of Iowa. The basis of the liability on any note given as
a premium note or deposit, is the amount of losses and expenses incurred
and unpaid at the time of the cancellation of the policy rather than the time
for which the poliey has been in force.

Yours respectfully,
MiLTON REMLEY,
Attorney-General.

1. TAXES Separate assessment upon incorporation of town.
2. NOTICE of incorporation.
DEs MoiNEs, Iowa, January 11, 1896.
C. F. Stookey, Hsq., Connty Attorney, Shellsburg, Iowa:

DEAR SIiR—Yours of the 4th inst. at hand enclosing an inquiry from
the county auditor of your county upon which you desire my opinion. You
ask, first, ‘‘ whether the town of Luzerne is entitled to a separate assess-
ment on any taxes for the year 1896. They were incorporated at the last
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term of court, and the real estate for the year 1895 was assessed by the
assessors of Leroy and Iowa townships in the same books with their town-
ship assessments. There is no assessment of real estate this year.

‘* Also, find out what notice an auditor is supposed to have before treating
a new corporation as such.”

Answering the last question first, I would say that section 572 provides
that when certified copies are made and filed as required in section 571 of
McClain’s code, the incorporation is complete, notice whereof shall be taken
in all judicial proceedings, which, of course, requires the auditor to take
judicial notice of it. Section 573 of McClain’s code provides for the election
of the towu officers.

Second, assuming that the town of Luzerne was duly incorporated and
the officers are electad, the assessor chosen is required to assess the prop-
erty of the town for the year 1896. The auditor is required to furnish to each
assesgor a suitable plat of his township on which to check each parcel of
land assessed, and suitable books in duplicate, properly ruled and headed, in
which to enter the following items, for which see section 1300, McClain’s
code,

Section 1301 of the code requires the asssssor in each year in which real
estate is not assessed to list and value any real property not included in the
previous assessment. It is difficult to see how the assessor.could assess real
estate without having a book showing the previous assessment. It is the
auditor’s duty to furnish to the assessor such books and plats as may enable
him to properly discharge the duties of his office.

I am inclined to the opinion that the auditor should provide the asses-
sors of such town with lists of the real estate assessed therein, and plat to
check each parcel of land assessed as provided in section 1300. It will
require a little extra work for this one time on the part of the auditor, but
he will be more than compensated by diminution of labor when he comes to
make out the tax lists. He would be required, in making out the tax lists,
to enter the real estate assessmentof the previous year on the tax list of the
incorporated town of Luzerne.

1 am of the opinion that the course above stated is fairly contemplated
by the law, and it will be economy of labor for the auditor to carry it out in

the first instance. - Yours truly,
MiLTON REMLEY,

Attorney-General.

1. MULCT LAW —Issue of writ of abatement superseded by filing bond.
2. Place of suit or mulct bond.
Drs MOINES, Iowa, January 11, 1896.
H. P. Hoancock, Esq., County Attorney, West Union Towa:

DEAR SiR—Your favor of the 10th inst. at hauod, in which you ask my
opinion upon the following question:

‘“In an action to set aside the operation of the mulct law, on the grounds
of not having the required 65 per cent in the county, and defendants come
in and file a bond as provided in section 2391, does the action of the filing of
the said bond and costs, abate as a whole or only abate as to the realty?”’

I cannot say that I certainly understand the question. I assume, how-
ever, that you have broughtan injunction suit against one selliag intoxicat-
ing liguors, who claims the benefit of the bar of the prohibitory law because
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of having the consent of 65 per cent of the voters of the last election, as
provided in section 17, chapter 62 of the acts of the Tweunty-fifth General
Assembly, and that the court found that the bar plead did not avail the
defendant and entered a decree abating the nuisance, and granted a perma-
nent injunction, as provided for in chapter 66, acts of the Twenty-first Gen-
eral Assembly, and after judgment, the owner of the property filed a bond
as contemplated in section 7 of the said act, being section 2391 of McClain’s
code.

Now, upon this state of facts, I am of the opinion that the filing of said
bond and the payment of the costs was to supersede the issuance of a writ
to abate as in the manner provided for in section 2389 of the code, and
applies clearly to the personal property as well as the realty,

The action does not abate, but the issuance of the writ to abate is super-
seded by filing such bond. If the injunction has been procured against the
defendant who sold the liquor, that injunction is still in force and enjoins
the defendant from selling intoxicating liguors contrary to the law through-
out the entire judicial district in which the action is brought. Section 2393.

Second, you ask further: *‘ Where a mulet bond is given in this county,
with all the sureties and principals thereon residing in another county, can
the said bond, for a violation of its provisions be sued on in this county
where given? ”’

The action on such bond is undoubtedly a personal action and must be
brought in the county where the defendants or some of them reside
(McClain’s code, section 3791), unless there are provisions authorizing it to
be brought elsewhere. If the bond provided for the payment of damages
in your county, it might be brought in your county.

Actions on official bonds of a public officer may be brought in the county
where the cause of action or some part thereof arose. McClain’s code, sec-
tion 3784. But this is not an official bond of a public officer.

Action may be brought, when, by its terms, a written contract is to be
performed in a particular place in the county, where such place is situated.
Section 3786.

It is a very close question whether action might not be brought in your
county under the provisions of the said section last cited.

I am inclined to think, however, the cases of Manleyv. Wolf & Co., 24 Towa,
141; Independent District v. Reichard, 39 Iowa, 168, are conclusive upon this
point. I have no doubt that it was contemplated by law that the principal
should reside in the county, and I doubt whether such & bond should have
been accepted without some of the sureties residing in the county, but
under the circumstances, I should very much doubt whether an action could
be maintained in the county. Yours respectfully,

Mir.ToN REMELY,
Attorney-General.

INTOXICATING LIQUORS —Filing bond in injunction proceeding
abates action only as against the reality.
: Des MOINES, Iowa, January 15, 1896.
H. P. Hancock, Esq., County Attorney, West Union, Towa:
DEAR SIR—Yours of the 14th inst. at hand in which you say that the
question propounded to me was not quite understood. You re-state your
question as follows: )
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“In the injunction proceeding, authorized under the prohibitory law, to
set aside the bar in consequence of their not having 68 per cent of the
voters, etc., as required under the new mulet law, the defendants, before
any order of entry is made by the court, or hearing of the testimony, come
in, file a bond and pay the costs provided for in section 2391 of McClain’s
code and claim thereby that the action abates, not only as to all the prop-
erty, both real and personal, but also as to the persons engaged in the ille-
gal traffic, and thereby no order of restraint or injunction can issue against
them, the persons so engaged in said business, and that the payment of
said costs and the filing of said bond eads all proceedings in that action.”

Your inquiry involves the construction of said section 2391, or the fol-
lowing clause: ‘‘And if the proceeding be an action in equity, and said
bond be given and costs therein pald before judgment and order of abate-
ment, the action shall be thereby abated.” I am of the opinion that it
must be considered as referring to the defense which the owner of the
property imposes. The whole section and the other sections of said act,
together with section 12, of chapter 143, of the Twentieth General Assem-
bly, and also section 4 of chapter 73 of the Twenty-second General Assem-
bly, being section 2398 of McClain’s code, all incline me to the opinion that
the abatement of the action therein provided for only relates to the action
against the owner of the property so far as it relates to the property in
question. I think it should be construed the same as if the following words
were added after the word ‘‘abated,” viz: ‘“so far as the real estate is
thereby affected.”

If it were otherwise, a man that had four or five buildings, operating a
saloon himself in one, when an injunction suit is brought against him could
prepare his bond, and just before the judgment is rendered, file his bond
and if the action abated he could move his saloon into another building.
Then another action being brought against him, he would proceed in the
same way, and so on. Every term of court an action might be maintained
against him in regard to another building, and there would be no personal
injunction rendered against him.

Thd result would be that if he had four buildings, inasmuch as each
county has no more than four terms of court in a year, he could move from
one to the other for a year, and by that time the obligation of his bond
given on the first would be at an end, and he could move his saloon back
into the first building referred to, and so on, going the rounds year after
year. A construction that permits such a thing would seem to bz in con-
flict with section 2389 of McClain’s code.

Another view; in case the building of one man is occupied by another as
a saloon, the plain intent of all the sections is that an injunction may be
obtained against the saloon keeper. The owner of the building may be
joined therein for the purpose of making the judgment a lien upon the
property and procure an order as against the property. Now, I cannot
think that the legislature intended that one man, viz.,the one filing the
bond, can prevent the court granting relief as against his co-defendant, one
with whom there is no community of interest. The seller in the case sup-
posed should be enjoined. If the owner of the building had not been
joined as defendant for the one purpose of affecting his realty, then the
plaintiff would be clearly entitled to an injunction restraining the seller

from maintaining a nuisance anywhere in the judicial district.
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It seems preposterous that the legislature should intend to prevent the
enforcement of the remedy given against the seller by reason of the filing
of a bond by th2 owner of the building. The bond does not provide for the
continual good behavior of the seller and no reason suggests itself to my
mind why the action should not be prosecuted against him to final deter-
mination.

I am, therefore, inclined to the view that you express in your letter,
that the action should be abated only so far as it relates to the real estate
which is sought to be charged with the lien of the judgment and affected
by the order of abatement. The language of the statute in general, and
were it not for the other provisions of the statute the contrary view would
have to be adopted, but the comstruction above given, to my mind, more
nearly harmonizes all the provisions and works no injury to any person and
expresses what I apprehend is the legislative intent.

Yours respectfully,
MILTON REMLEY,

Aitorney-General.

DISTRICT COURT may be in session in several counties of a judicial
district, having more than one judge, at the same time.

Des MoOINES, Iowa, sanuary 30, 1896.

J. M. Grimm, Hsq., County Attorney, Cedar Rapids, Towa: .

DEAR SIR—Your telegram came yesterday. I had it repeated. Itcame
word for word as the first. I enclose you a copy of it that you may see the
dilemma I was in. I answered the second telegram. ‘I think one judge’s
right to hold court is unaffected by another judge opening court in another
county, and judgment rendered is valid, if I understand the question.”’

The question you ask in your letter is substantially the same, being as
follows:

““Court is in session in Linn county for the January term, and criminal
cases have not been assigned as yet, and it is not advisable to assign
them all until the second or third week in February. But here comes the
difficulty. Court convenes in Tipton, Cedar county, on February 17th.
Judge Wolfe is holding the January term in Linn county, and Judge
Thompson will hold the February term in Cedar county. The question is,
whether, under section 231 of McClain’s code, a judgment entered in this
county in a criminal case after the 17th day of February, the day set for the
opening of court in Cedar county, will be valid.”

In reply I would say that section 231 of McClain’s code was made when
we had but one judge in a district, and was intended to cover a case where
a judge had to go from one court to another at a fixed time, and a jury had
not yet returned a verdict in a case which had been tried. It virtually
gave a judge power, while holding court in one county to receive a verdict
of a jury in another county where he had been holding court, notwith-
standing the term of the court in the last named county had adjourned by
operation of law.

The case you present has nothing kindred to that. The court in Linn
county may continue as long as there is business to do, provided there is no
law requiring the judge holding the same to open court in another county.
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You have two district judges, and the opening of court in Cedar county by
another judge does not disqualify Judge Wolfe from continuing hiscourt in
Linn county. The state of facts does not exist which implies that the Linn
county court must adjourn at a given date by operation of law. I see
nothing in the statute nor on principie that would require court to adjourn
in Linn county because of Judge Thompson opening court in Cedar.

The reorganization of the judicial districts was done for the purpose of
enabling courts to be held in different places in the same district at one
time, and if there was anything in the previous law which prevented it, it
would be repealed and the latter law prevail. The condition that you
present in your: letter was evidently contemplated by the later laws, and
in my judgment Judge Wolfe can continue to hold court, and any of his acts,
including ]udgment in criminal cases, will be valid.

Yours respectfully,
MILTON REMLEY,

Attorney-General.

PARDONS—As to whether pardon restores citizenship—Query.

DEs MOINES, Iowa, January 31, 1896.

Hon. . M. Drake, Governor of lowa, Des Moines, Iowa:

DEarR SIR—In the matter of the application of Fred Lovell for pardon,
it appears that he was indicted and convicted of breaking and entering a
railroad car with intent to commit a public offense, and was sentenced on
the seventeenth day of April, 1895, to the penitentiary at Anamosa for one
year.

The purpose of the pardon seems to be to restore him to citizenship. The
long list of petitioners of the leading men of the community, testifies to his
previous good character. He will have nearly completed the full punish-
ment imposed by the sentence after deducting the good time.

There is no question raised as to the legality of his conviction, or his
guilt. He appears to be a young man, always sustained a good reputation
before, and whether a pardon restores him to citizenship or not (it is sup-
posed to do so), it may give him a new incentive to become a respecta-
ble and worthy citizen.

I am inclined to the opinion that a proper case is presented for the exer-
cise of executive clemency. Yours respectfully,

MiLTON REMLEY,
Attorney-General.

REMISSION OF FINES—As to whether Governor can remit fine for
contempt of court—Query.

Des MOINES, Iowa, January 31, 1896,

Hon. F. M. Drake, Governor of Iowa, Des Moines, Iowa:

DEAR SiR—In the matter of the application of Josephine Bock, formerly
Cap, convicted of contempt of court July 15, 1888, which you have referred
to me, I would say the facts stated in the application are not sufficient to
enable me to give an intelligent opinion.

It is stated ‘*that it was understood at the time the judgment was ren-
dered that so long as she refrained from the sale of intoxicating liquors the
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said judgment would not be enforced.”” The evidence of that agreement is
not with the application. I have serious doubt whether the executive can
~ properly remit fines imposed because of contempt of court. The power to
punish for contempt is inherent in a court and is necessary for the protec-
tion of the court and the enforcement of its rules. Suppose a court, to
enforce its orders, would punish one for contempt in open court, and the
governor would stand by and pardon or remit the fines just as fast as the
court imposed them. It would immediately produce a conflict between the
co-ordinate branches of government.

It may be said that the judgment in this case is simply to aid in the
enforcement of the criminal laws. The same principles, however, would
apply.

If the judge who imposed the fine for contempt interposed no objections
and the parties interested in the prosecution would sign a recommendation
for the remission of the fine, in view of the character of the men who peti-
tioned therefor, I can readily see that ro harm would be done by granting
executive clemency. Otherwise I would not like to recommend it.

Yours respectfully,
. MiLTON REMLEY,

Attorney-General.
TAXES—EXEMPTION TO WIDOW OF SOLDIER—From what exemp-
tion to be deducted.

DEs MOINES, Iowa, February 1, 1896.

L. L. Mosher, County Attorney, Indianola, Iowa:

DEAR SIR—Yours of the 28th ult., asking my construction of paragraph 8,
section 1271 of McClain’s code, relating to the exemption of the homestead
‘of soldiers’ widows, at hand.

It will be noticed that it is not every soldier’s or sailor’s widow who is
entitled to the exemptions, but only the widows of such soldiers or sailors
who died while in service, or who have since died of wounds or disease con-
tracted while in the service. Of this class of soldiers’ widows, those who
own other real estate than such homestead are, by the proviso, precluded
from having the benefit of the exemption. '

I apprebend from your letter that the real difficulty arises from the
language of ths first clause of the paragraph, viz: ‘' The homestead not to
exceed $500 in value, 6f the widow of any federal soldier,”’ etc. The ques-
tion is, does it mean whether, if the homestead exceeds 8500, nothing shall
be exempt, or whether $500 shall be deducted from the value of such home-
stead and the excess in value assessed. There is no decision upon this
point, and we must determine the true meaning from the language itself.
This language must be construed with reference to the first clause of the
section, viz: ‘‘ The following classes of property are not to be taxed, and
they may be omitted from the assessment thereof; * * * the homestead,
not to exceed $500 in value, of the widow of any federal soldier or sailor,’’ etec.
In this connection, I am of the opinion that the homestead, to the extent of
8500 in value, may be omitted from the assessment list, and in applying
this statute, the assessor should determine what is the value of a homestead
of a person entitled to exemption. If it were $1,000, then 8500 should be
deducted, and the other $500 assessed on the same basis that 3500 of real
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estate belonging to some other person is assessed. If the basis of assess-
ment is 50 per cent of the actual value, the homestead should be assessed at
$250.

I do not think the language will justify deducting the $500 from the
assessed value, where the assessed value differs from the actual value. If
the statute requiring property to be assessed at its actual value were com-
plied with, then it would make no difference. In arriving at the assess-
ments where the homestead exceeds $500, I am inclined to the opinion that
the 3500 should be deducted from the value of the homestead, and the
remainder used as a basis for the assessment.

This construction is sustained by the rules for construing statutes.

Yours respectfully,
MiLTON REMLEY,

Attorney-General.

OFFICIAL NEWSPAPER-CIRCULATION—Who are bona fide sub-
scribers, and how circulation determined.
DES MOINES, Iowa, February 1, 1896.
N. E. Kendall, County Attorney, Albia, Iowa:

DEAR SiR—Yours of the 31st ult. at hand, in which you state the fol-
lowing facts and make the following inquiries:

“In the fall of 1804 the Monroe County Republican was established at
Albia, a regular weekly publication; subscription, $1.50 per year. TIts first
issue, and subsequent issues up to the lst of January, 1895, contained a
statement to the effect that the paper would be sent free to everyone who
received it up to the end of the year 1894, and if no notice to discontinue
was received, all such persons would be considered as bona fide yearly sub-
geribers to the paper. Since that time the paper has offered and given
premiums in the form of a bicycle and a wagon to the party securing the
largest list of subscribers within a given time.

Sometime during last summer, the paper reduced its subscription price
to 25 cents a year up to the Ist of January, 1896, and gained alarge increase
in circulation thereby. A newspaper contest is now on, and I desire your
opinions upon the following propositions:

First.—Where a paper is sent to a person under the first state of facts
above submitted, and he receives the paper and never notifies the publisher
to discontinue it, is he a subscriber?

Second.—Is a person who subscribes for a paper under the circumstances
set out in the above proposition, where the publisher offers a premium, a
subscriber within the meaning of the statute?

Third.—Under the third state of facts, is a person who subscrlbes for a
paper and pays 25 cents a year therefor, a subscriber in contemplation of
law?

Fourth.—In view of the recent supreme court decision (64 N. W. Rep.),
are affidavits to be accepted by the board of supervisors as evidence?”

In regard to the first inquiry, I would say, that in my judgment, unless
the person receiving the paper can be shown to have done something from
which an implied contract to pay for the paper would be raised, I do not
think he could be considered a subscriber. The fact that the paper was
sent to him without charge, and that afterwards there was published a
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statement therein that unless the one receiving the paper notified the pub-
lisher to discontinue it, would not be evidence that he saw or resd such
notice, nor would a contract to pay therefor necessarily be implied there-
from. It would be a circumstance which might be given in evidence, but
not conclusive, by any means. I think such a state of facts should be
shown as that & contract to pay for the paper could be implied therefrom.
I would not like to say the facts stated alone would necessarily imply a con-
tract to pay for the paper by the one receiviag it under such circumstances.

In regard to the second question, I see nothing in the fact that a pre-
mium was offered or prize given to those who would procure subscribers to
affect the bona fide of the subscribers thereby received. It is competent
and not improper for a publisher, by premiums or otherwise, to increase his
subscriptions.

Third.—The statement of fact in regard to the 25 cents a year up to the
1st of January, 1896, is a little obscure. If it means that the subscriber
may pay at the rate of 25 cents a year from the time he subscribes to the
1st of January, 1896, and if that is the limit, he would not be a yearly sub-
scriber, in my judgment. If it means subscribers shall be received up to
January lst for one jear from the time subscription is given for the sum of
25 ceénts, then such subscriber becomes a bona fide subscriber in contempla-
tion of law, unless such offer is made for the purpose of paddiag the list
with reference to such contest. The term, ‘ bona fide yearly subscriber”’
as it occurs in the statute, appears to me to mean those who, in the usual
course of business, become subscribers for the newspaper. Any scheme
adopted which would secure a list of subscribers who care nothing about
the paper, bat whoss names are added for the purpose of contest is, so far
as other contestants are concerned, a fraudulent scheme. If the evidence
indicated that taking subscribers at 25 cents par year was for the purpose
of the contest, then I do not think sucsh subscribe s should be con iiered.
It is hard to lay down any rule which would govern. There is no law say-
ing a person should charge mo e than 25 cents for a subscription. The price
of the subseription is not to be the criterion as to whether he is a bona fide
subscriber, but the price and also the time at which his subscription is taken
are circumstances to show whether or not it is an ordinary business trans-
action.

Fourth.—The general rule of law is that ex parte affilavits cannot be
received in evidence in judicial proceeding . On the hea-iog of an appeal
from the board of sup:rv:sors it is clear affidavits could not be received
except by consent. The statute relating to the contest is not very definite
as to what character of evidence shall be received. If witnesses were
required to be brought before the board of supervisors, how could a party
obtain them if they were unwilling to «ome? There are many cases where
evidence may be r:ceived, but apparently no provision for compelling the
parties to appear to give evidence. When this is the case, I am incl.n:d to
the view that the strict rule of evidence applied in a court of law do not
necessarily apply. '

The larguage of section 428 of McClain’s code, in case charges of fraud
are made by an aggrieved publisher, the board shall seek oter evide..ce of
circulation. This seems to mean that the board shall inform themselves on
the subject in the best way pussible. They are to seek cther means of
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evidence; obtain information from all sources and try to arrive at a just
conclusion according to their best infermation. This msy be a somewhat
geceral statement of the proposition, but the code contains a very general
statement of law, and under the circumstances I would not be willing to
say it is impropsr to receive »flidavits, giving, of course, to the other party
reasonable opportunity to contradict them.

Yours respectfully,
MiLTOoN REMLEY,

Attorney-General.
INSURANCE -MUTUAL COMPANIES—Extent of liability of insurer
upon his notes.

Drs MoINES, Iowa, February 3, 1896,

Hon. C. G. McOarthy, Auditor of State, Des Moines, Towa:

DgEAR »IR—Your favor of t. e 29.h ult. at hand, in which you ask
my “official opinion as to the liability of the policy holders on premium
notes given by them to & mutual fire insurance company operating under
section 1124 of the code of [owa, 1873. In this connection I would refer you
to section 1139 of the code of lowa, 1873.”?

Permit me to say that section 1139, to which you refer, is an answer to
your question in very plain language. It provides that ‘‘ the directorsshall,
as often as they deem rnecessary, after receiving notice of any loss or damage,
gettle ard determine the sums to be paid by the several members thereof as
their respective portions of such lcss. * * * The sum to be paid by each
member shall always be in proportioa to the original amount of his deposit
note and shall be paid to the officers of the company within thirty days after
the publication of said notice; and if any member shall for the space of
thirty dasys after personal demand, or by letter, for payment shall have
been made, neglect or refuse to pay the sum assessed upon him as his
proportio1 of any loss aforesaid, the directors may sue for and recover the
whole amount of his deposit note, with costs of suit, but execution shall
irsue for assessments and cos's as they accrue only, and every such execu-
tion shall be accompanied by a list of losses for which the assessment
was made, * * * bat no member shall ever be required to pay for any
loss more than the whole am ruat of his deposit note.”

Tae preceding section, 1138, among other things, provides that ‘‘ members
shall be bound for losses and such necessary expenses as aforesaid, accruing
the said company during the period of his insurance in proportion to his or
their deposit note.”” This, to my mind, makes it plain that the liability of
a member of 4 mutual insurance company is limited to the amount of his
note in any eveat. He is liab e on his note only for assessments made to
pay actual losses and expenses during the time that he is insured, and that
assessments must be made upon his premium notes in the proportion that
his nutes bear 10 the aggregate amount of tne notes held by the company
subject to assessment.

Is would appear that the directors can legally only mike assessments to
meet acrual losses and expenses, a 1d in the ahseace of losses and expenses,
have no legal authority to ass s3 any premium notes.

Yours truly,
MILTON REMLEY,

Attorney-General.
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OIL INSPECTORS-—-State Board of Health has no authority to review
tests made by oil inspectors.

DEes MoOINES, Iowa, February 6, 1896.
Dr. J. F. Kenwnedy, Secretary State Board of Health, Des Moines, Iowa:

DEAR SIR—Yours of this date at hand, submitting to me the following
question as to whether or not under the provisions of chapter 185, acts of
the Twentieth General Assembly, said board has authority to make rule 16,
to-wit:

Rule 16. 1In all cases of dispute between an inspector and a dealer as to
a test of oil, the question, together with a sample of the oil in dispute,
must be sent to the office of the state board of health for adjudication.
The sample must be s0 marked as to be readily indentified.

Also, whether or not the board has authority to direct or authorize an
expert to make such adjudication or tests asis contemplated in said rule 16,
and if so, whether or not the following resolution is in conformity to the
intent and purposes of the statute and rule 16:

Resolved, That inspections and tests of oil heretofore made by Mr.
Andrews in behalf of the state board, are bereby approved and he is fur-
ther authorized to make like tests in cases of dispute between an oil
inspector and a dealer as to an inspection made.

In reply to the above permit me to say that the different acts relating to
the subject of the inspection of coal oil are, chapter 135 of the Twentieth
General Assembly, chapter 149 of the Twenty-first General Assembly, and
chapter 52 of the Twenty-fourth General Assembly. These are all the
statutes upon the subject pertinent to the irquiry you make. By chapter

.62 of the Twenty-fourth General Assembly, the state board of health was
authorized to approve the number of deputies which the state oil inspector
should appoint. The only other power given to the state board of health,
relating to the oil inspector or deputy inspectors, is found in the following
language: ‘‘The oil tester adopted and recommended by the state board of
health shall be used by the inspector and his deputies in all tests made by
them; and said board shall prepare rules and resolutions as to the manner
of the inspection, which rules and resolutions shall be in effect and binding
upon the inspector and deputies appointed under this act.”

The question arises whether, under the provisions above quoted, the
state board of health is authorized by law to adopt rule 16. The oil
inspector is appointed by the governor with the advice and consent of the
senate. He appoints his own deputies, the number to be approved by the
state board of health. He may remove his deputies for reasonable cause.
The duties of the oil inspector and his deputies are, to a certain extent,
defined by statute. and the state board of health is authorized to prepare
rules and regulations ‘“as to the manner of the inspection,” which, when
thus prepared, must be followed by the oil inspector and his deputies and
are binding upon them.

It will be noticed that the rules and regulations authorized to be made
by the state board of health, relate alone to the manner of the inspection. I
does not authorize the board to either appoint an inspector or inspect the
oil themselves. The oil inspector and deputies are not required to report
to the state board of health, nor has the board supervisory control over
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their actions. They ars am3nable to the paople for the faithful discharge
of their duties and liable, like other public offic >rs, to persons for the result
of their wrongful acts,

The power to make rules and regulatiois as to the manner of the inspec-
tion does not authorize the state board of health to act as a court of appeals,
or give them avy further control over the state and deputy oil inspesctors.

Rule 16, above set forth, in effect, provides a method of appealing from
the inspection or decision of the inspector to the state board of health.
This appears to me to be without warrant of law. The statute nowhere
authorizes the state board of health. to entertain app=zals from the oil
inspector. I think, therefore, that rule 16 is unauthorized by law, and
therafore void.

Second.—It necessarily follows from this that the board has no authority
to direct or authorizs any other parson to insp3ct the oil, or, in other words,
to usurp the functions given by law to the offize of oil inspzctor. If the oil
inspector or his deputies fail to discharge the duties of their office properly,
since the bard of health has no supervisory control over them, they are in
no way responsible for the misdeeds or omissions of such oil inspzctors, but
anyone aggrieved by the action or inaction fof the oil inspectors has a
remedy directly against them as against any other public officer who is
derelict in duty. Certain it is that the statute in no way makes the board
responsible for the acts of the oil inepector or his depuaties.

I need hardly add that the board would have no authority to adopt the .
resolution, or if adopted, it would be without any force or effect.

Respectfully,
MILTON REMLEY,

Attorney-General.

COUNTY ROAD TAX—Board of supervisors has no authority to levy
. same within incorporated towns and cities.

DEs MOINES, Iowa, February 7, 1896.
C. W. Vermilion, Esq., County Attorney, Centerville, Iowa:

DEAR SiR—Yours of the 31st inst. at hand, in which you ask my opinion
upon the question, ‘‘whether or not, section 1467 of McClain’s code as
amended by chapter 22, of the acts of the Twenty-fifth General Assembly,
authorizes the levy of a one-mill tax on all the taxable property of the
county, including the property within the limits of incorporated towns and
cities?”’

This is not the exact language of your inquiry, but it is the substance
thereof, as well as two or three other inquiries upon the same subject.

The language of the section, as amended, is ‘‘ The board of supervisors
in each county shall, at the time of levying taxes for other purposes levy a
tax of not more than one mill on the dollar, of the assessed value of the
taxable property in their county, which taxes shall be collected at the same
time and in the same manner as other taxes are collected, and shall be
known as the ‘road tax fund,’’’ etc.

The question raised is not affected by the amendment made by the
Twenty-fifth General Assembly. The right to levy a road tax on the prop-
erty in an incorporated town or city, if it did not exist before, would not
exist after the passage of the amendment. The whole theory of our law as

4
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gathered from a number of sections of the statute, as well as decisions of
the supreme court, is that the cities and incorporated towns have charge
of, open, and work the streets and highways within such cities and towns,
and the expense thereof is paid out of the general tax for incorporation
purposes, and that the road tax is not collected from property that is sub-
ject to general corporation taxes.

Referring to McClain’s code, see sections 726, 1443 and 586.

Lands within the city limits not subject to general municipal taxation
must be taxed for road purpcses. (Section 586.) Inregard to cities acting
under special charter, the same principle holds, (See section 935.)

Marks v. Woodbury Co., 47 Iowa, 452,

Clark v. Town of Epworth, 56 Towa, 462.
Gallagher v. Head, 72 lowa, 173.

TU. Cen. Ry. Co. v. Hamilton Co., 13 Towa, 313.

‘We may say as a rule the board of supervisors has no control or super-
vision over the public highways within the corporate limits, with a very
few exceptions specially named by statute and which are found in section
726 in regard to constructing or building bridges over any stream crcssing
a state or county highway. Road supervisors likewise have no control
over highways or streets within the incorporated limits of a city or town.
In the case of Marks v. Woodbury Counly, supra, the power of the tcwnship
trustees to levy a tax upon property within the corporate limits of the city
was expressly denied, notwithstanding the general language of section
1464, and it was held that the statute means simply that taxes which were
to be levied upon the property liable to the tax should not be less than one,
nor more than five mills on the dollar on the amount of the township assess-
ment for that purpose.

Section 1467, as amended by the acts of the Twenty-fifth General Assem-
bly, takes away from the trustees the right to levy more than four mills
and gives to the board of supervisors the right to levy one mill. It will be
noticed that this transfers the power to levy, so far as the one-mill tax is
concerned, from the township trustees to the board of supervisors, but does
not expressly change the well settled rule of law that property within the
corporate limits of a city is not subject to the payment of a road tax, except
such road tax as may be levied by the city or town council on certain prop-
erty within said city.

I think the fair conclusion is that the city or town counecil in incorrorated
cities or towns have exclusive control of the levy of a road tax on property
subject thereto within the city, and that the township trustees and board of
supervisors can only levy a road tax on property situated outside of the
corporate limits of such town.

There seems to be something in the language of the statute which conveys
this idea. It says, ‘‘The board may levy & tax of not more than one mill
on the dollar of the assessed value of the taxable property in their county.”
Why the use of the word ‘‘taxable’ if it means all property? Property to
be taxed must be assessed. If it were intended that all property assessed
within the county should be taxed for road purposes, then what significance
is given to ths word ‘‘taxable?” The use of the word in the sentence sug-
gests the idea that the legislature had in mind the recognized law that
some property within the county, viz., that within the city or town, is not
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taxable for road purposes, and the language used would imply that only
such property as could, under the law, be taxed for road purposes by the
township trustees, was by the board of supervisors to be subject to the levy.
Whether this be true or not, the construction given to the language of sec-
tion 1464 by the supreme court in Marks v. Woodbury County, applies with
equal force to this section.

There are a number of other sections and decisions which confirm me in
this view, which would extend this opinion unduly to refer to. I will only
add that there must be authority of law for every tax that is imposed.
Unless the language of the act plainly requires property inside of cities or
incorporated towns to be taxed for a fund which could not be expended
within such city or town, it would be repugnant both to justice and estab-
lished principles of law to impose such tax.

I am, therefore, of the opinion that the county road taxlevied by a board
of supervicors cannot be legally collected from property within incorpo-

rated towns and cities. Yours respectfully,
MiLTON REMLEY,

Attorney-General.

PARDONS—What are not good legal grounds for granting executive
clemency.

DEs MoOINES, Iowa, February 11, 1896
Hon. F. M. Drake, Governor of Iowa, Des Moines, Iowa:

DEAR SIR—I have carefully examined the great mass of letters, etc.
referred to me, with the application for pardon of Atlee Hart. In view of
the many extraordinary letters and the various reasons assigned why a
pardon should be granted, 'l have re-examined the record in the supreme
court ¢n which the judgment in the district court was sustained.

The grounds on which the request for executive clemency is based,
gtripped of verbiage, may be classified as fcllows:

First.—It is claimed he is not guilty.

Second.—That large sums of money were improperly used to secure his
conviction.

Third.—That his defenss having cost him many thousands of dollars,
ruining him financially, he has already been punished sufficiently.

Fourth.—That before the commission of the crime of which he was con-
victed, he stood high as an honorable citizen and man.

Fifth.—That he has been influential in party councils, and brings to his
aid many prominent politicians.

Sixth. —That his mother, wife and family are crushed by the disgrace and
bumiliation of his conviction.

I respectfully say in regard to these grounds:

First.—The jury and the district court have found Atlee Hart guilty and
the supreme court has affirmed the judgment. He was defended by able
counsel, and made a vigorous defense. The evidence, in my judgment,
leaves no room to doubt that he was guilty as charged.

Second.—If large sums of money had been improperly used in the pros-
ecution (of which there is no evidence except the unsupported statements
of men who do not claim to know anything about it) that fact would have
been a ground for a new trial and should have been presented to the court



52 REPORT OF THRE ATTORNEY-GENERAL.

where the charge could have been sifted to the bottom. For theexecutive
to pardon him on this ground would be a seeming approval of an unwar-
ranted aspersion on the courts, juries and officers appointed by law to
prosecute criminals. .

Third.—That he has expended thousands of dollars in his defense is
evidence that he was not without means of establishing his innocency, if he
was innocent. ) )

The law, however, fixing the punishment undoubtedly took into con-
sideration the expense of making defense. The judge in this case gave to
the defendant but one-half of the maximum punishment, and he, after
bhearing the evidence, was better able to do justice than personal friends,
whose sympathies naturally override their judgments. I am not prepared
to say just how much punishment is deserved by a man who, for personal
gain, would, by slander, ruin the reputation of honorable business men,
disrupt families, bring disgrace, humiliation and shame, sorrow, tears and
broken hearts to loving wives, mothers and innocent children, whom he
did not know, and who had never harmed him. I am willing to leave that
matter to the law and the court which administers it.

Fourth.—The high standing, wealth and social position of Mr. Hart,
before the commission of the crime, is an aggravation instead of a pallia-
tion. He knew better; he could have foreseen the consequence not only to
himself and family, but to his victims and their families. If he had been a
poor, hungry, uneducated fellow with dull moral perception and wanting in
sensibilities, more easily could he be excused.

Fifth.—To the fifth ground above stated I give no consideration. It is,
in my humble opinion, a shame to even suggest such considerations. All
men are equal in the eyes of the law, and no political party has a right of
immunity from punishment, or special claims on the executive for clemency.

Sixth.—The sixth ground is more difficult to deal with. It is most
unfortunate that the commission of crime entails suffering upon others who
are not responsible therefor. It isever so. I have no doubt that the wife
and family of Mr. Hart are all that the many letters testify and that they
feel keenly the disgrace of his conviction. One cannot help feeling a deep
sympathy with them. If, however, every convict who has a mother, wife,
children or relatives, was on that account to go scot free, the criminal laws
might as well be repealed.

While I would be glad to avoid the responsibility of making any recom-
mendation in the matter, yet since the duty is placed upon me, I can not do
otherwise than state my conclusions regardless of consequences. I have no
doubt of the guilt of Mr. Hart, or that he was rightfully convicted. I can-
not persuade myself that it would be best for society for the executive to
interfere with the due course of law in this case.

Some considerations presented by Mr. Hart’s friends make it highly
improper for the governor to interfere.

I therefore recommend that the petition for pardon be denied.

Yours respectfully,
MiLTON REMLEY,
Attorney-General.



REPORT OF THE ATTORNEY-GENERAL. 53

TAXATION —Where personal property should be assessed.

Des MOINES, Iuwa, February 11, 1894.
Col. D. J. Palmer, State Senator, Des Moines, lowa:

DEAR SIR—Your favor of the 8th inst. at hand, in which you enclose a
letter from [. M. Sproull, stating the following facts:

‘““ A man of this town (Wayland) has fifteen head of horses which he
keeps on forty acres over in Washington county, but he has not been living
in that place, and has no agent there to list the stock. Now, he claims that
he gave that stock in in Washington county, and we claim the right to assess
the stock for taxation here, as he lives here.”’

You ask my opinion as to where the property is taxable.

The general rule is that the personal property is assessed in the county and
township in which the owner resides. Where, however, a business is con-
ducted in some other township, the personal property used in and about
such business is to be assessed in the township where it is kept. If the
horses in question are kept for temporary purposes in Washington county,.
as for instance, for the purpose of feeding or pasturing for a short time, that
would not be, in my judgment, such a business as would make it an excep-
tion to the general rule above stated.

f, however, the party is engaged in the business of raising horses over
in Washington county, and keeps the stock there year after year, or so long
as he is conducting such business, then they would be subject to assess-
ment for taxation in Washington county. MecClain’s code, 1879. The
supreme court in case of Rhyno v. Madison Co., 43 Iowa, 632, says: *‘The
pnature of the subject is such that it is not practical to lay down a general
rule which will furnish a safe guide. Every case must be determined from
its facts.” [t also uses this language: ‘‘A farmer owning a stock of mer-
chandise in a city ought not to escape city taxes because he lives in the
country, and upon the other hand, a merchant owning a farm ought not to
pay city taxes upon his implements of husbandry.”

A resident of a town having a horse or horses in the country, because
they were abseat from the town or city on the first day of January, would
not authorize their assessment in any other place thav the place of resi-
dence of the owner. If the gentleman in gquestion simply has his horses on
pasture in Washington county, looking-after them himself, while he resides
in the town and is not operating a business distinet from that conducted at
his place of residence, then I can see no reason why the horses in question
should not be assessed to him at his place of residence.

There may be other facts connected with it which might change the rule,
as each case must be determined by the peculiar facts therein.

Yours respectfully,
MiLTON REMLEY,

Attorney-General.

MULCT TAX—Power of board of supervisors to remit a part of mulct
: tax.

Des MOINES, Towa, February 12, 1896.
F. L. Holleran, Esq., Assistant County Attorrey, Lyons, Towa:
. DEAR SIR—Yours of the 22d ult. came duly to hand, but an earlier reply
was prevented by pressing duties in the supreme court.
You ask my construction of section 7, chapter 62 of the laws of the
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Twanty-sixth Geaneral Assembly. You suppose a cass of a man runniag a
saloon during the months of January and February, then closed his saloon
until June and July, during which montas he again opened it, then closieg
until November, and running again through November and Dacember.
You ask, “ Would the board have a right to rebate six months of this
man’s tax and oaly charge him for the actual time he was engaged in selling
intoxicating liquors?’’ You also enclose me the opinion of Mr. A. T.
Whezler, county attorney, to the board of supervisors, in which he con-
cludes that the board has no right to rebate the tax under the case suppcsed.

I agree with Mr. Wheeler’s conclusion, but not with his constructi' n of
the statut> which leads to the conclusion. If his view of the intent of szc-
tion 7 of chapter 62 of the Twanty-fifta General Assembly is correct, there
is no way to escape his conclusion,

The language of section 7 is, ‘*Should it be found in the trial before the
board of supervisors, or on appzal,’’ etc. What trial? It refers to some
specific, definite trial. Sactioa 6 says, ** The trial shall be coaducted as an
equitable cause.”’ Section 5 refers to a speczific trial and the manner in
which it is t7 be conducted, giving the manner of appeal.

‘We must go back to section 4 to find what trial is referred to. Anyone
claiming that the tax was improperly assessed against him, or the owner
of the property who claims that the tax was not properly assessed against
such property may by petition ask to have the tax abated, and it is the trial
of the is3ue raised by that petition which is referred to taroughout sections
5,6and 7,and no other trial is referred to. This application to rebate must be
made at the meeting of tte board of supervisors next following the listing
aforesaid, hence, in my opinion, sections 4, 5, 6 and 7 of the chapter referred
to are closely connected and relate to ore and the same trial. Section 7 oanly
refers to the trial of an application made by persons alleged to be selliag
liguors and the owner of the property upon which the same is said to be sold,
who apply for a rebate of the taxes because of the alleged improper
assessment

I do not think it gives authority or warrants the board of supervitors
rebating or reducing the tax which was properly assessed and acquiesced
in for a time simply because the seller quits ths business. Under sections
1, 2 and 3 all persons selling liquors are assessed the full tax of $600. Unless
the parties thus asscssed appear before the board of supervisors and protest
against the assessment in the manner provided by sections 4 to T inclusive,
the tax stands as a legal tax and no authority is given to the board to rebate
the same.

The purpose of section 7 is evidently this: Liquors may be sold in prem-
ises without the knowledge of the owner. When he learns of the assess -
ment he may apply for a rebatement. If the evidence shows his tenant is
selling liquor he may put him out. In such cases the board of supervisors
are authorized to reduce the tax pro rata for the time the premises were
actually used for that purpose, provided it does not exceed six months.

I see nothing in the law that authorizes the board of supervisors to say
that it amounts to a license of $50 per month, and let a man sell for a month
or two and then stop and begin again, nor do I find anything in the statute
which enables them or authorizes the board to rebate a tax for any amount
whatsoever that was properly assessed in the first instance simply because
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the man finds the business of selling unprofitable. A peddler who pays the
peddler’s tax for a year, or the itinerant vendor of drugs who pays the tax
of 8100 per year and receives a license, because he quits the business after
having used his license for a moath, would not be entitled to recover back
pro rata.

My conclusion is that section 7 relates alone to those persons who object
at the meeting of the board of supervisors next following the listing, to the
assessment of the tax against them, and none others.

Yours resgpectfully,
MILTON REMLEY,

Attorney-General.

INDEPENDENT SCHOOL DISTRICTS-—Change of boundaries.
Drs MOINES, Iowa, February 12, 1896.

C. W. Kellogg, County Attorney, Missours Valley, Iowa:

DEAR SIR—Your favor of the 10th inst, at hand, in which you ask my
opinion upon the following question:

“The town of Little Sioux extended its corporate limits and by so
doing extended the independent school district by opzration of the law
co-extensive with the town limits. Afterwards the same territory that had
been annexed was severed from the corporation as provided by section 593
of McClain’s code. Now, did the severance of the territory from the cor-
poration also sever the territory from the independent school district,
which said territory has come into the independent district solely by virtue
of said extension? In other words, does the severance of the territory
operate to restore the same territory to the original school district?”’

In my judgment, this question should be answered in the negative. You
will notice by section 2919 of McClain’s code, territory contiguous to a town
or village may be incorporated within the school district with such town.
Ssction 2922 of McClain’s code provides for the manner of incorporating
with the school district in such ¢ity or town, contiguousterritory not within
the corporation. Section 2920 of McClain’s code requires all territory
incorporated in the city or town to become a part of the independent district
or districts in such city or town. This by no manner of means provides
that no territory not within the corporate limits shall not be a part of
the independent school district. (See Ind. District v. District Twp. Lynn
Qrove, 82 Iowa, 169.)

Independent districts may be made of territory embraced within two or
more civil districts in the same or adjoining counties. Nowhere can I find
any provision of law preventing an independent school district including a
municipal corporation as well as territory outside of the corporation. The
boundaries of an independent district may be changed by concurrent action
of the respective boards of directors. McClain’s code, section 2632. The
legislative intent seems to have been that all the territory inside of the
boundaries of the corporation should be a part of the independent school
district of such town, but the other statement is no less certain, that
territory outside of the corporation may be a part of the independent
district of such town.
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The statute nowhere declares that the severance of territory from the
town should change the boundaries of the school district. If the people
desire a change, they can adopt the method provided by statute to secure

that end. Yours respectfully,
MILTON REMLEY,

Attorney-General.

CLAIMS AGAINST THE STATE—Extent of liability thereon.

DES MOINES, Iowa, February 13, 1896.
Hon. F. M. Drake, Governor of lowa, Des Moines, Iowa:

DEAR SIR—In regard to the claim of Ashbury M. Johnson under chapter
63 of the acts of the Eighth General Assembly, and chapter 172 of the
Eighteenth General Assembly, I would respectfully report that I have
examined the same and find that the land in question, to-wit: the southwest
quarter of section 7, township 87, range 26, was sold to Wm. A. Scott for
$43.83 cash, ard deferred payments secured by mortgage, amounting to $131.
That Scott paid some interest on the mortgage; the exact amount does not
appear, but presumably about 375. That after the passage of chapter 63 of
the Eighth General Assembly, the mortgage in question was foreclosed,
and on the 15th day of June, 1864, the land was sold under special execution
and was purchased by Jacob Johnson, the father and grantcr of Ashbury
M. Johnsor, he paying $255.15 therefor and received a deed. Tnat said
Jacob Johnson and the claimant have used and occupied the land ever
since, but about three years -ago he was evicted and had to purchase the
title from the real owners.

In the opinlon given Jauuary 23, 1895, to Hon. F. D. Jackson, governor,
in regard to the claim of Ellen Nesten of Webster county, I arrived at the
conclusion that under the acts referred to, money paid by the claimant after
the acts of the Eighth General Assembly could not be refunded because of
the reason stated therein, I am :atisfied with the conclusions therein
reached. Itis a rule of law that a purchaser at a sheriff’s sale under a
valid judgment takes all the interest which the judgment debtor had as
well as the judgment creditor. Any claim or interest in the land which
Wm A. Scott had passed by the sheriff’'s deed to Jacob Johnson. The
option to relinquish the land and receive the money paid therefor to the
sta‘e would, I think, unquestionably pass by such conveyance. The meagure
of damages for a breach of covenant of a warranty may be briefly stated to
be the price with 6 per cent interest from the time of the eviction It is
not equitable that interest should be paid on the purchase price from the
time of such pajment where the grantee has had the rents and profits of the
land conveyed.

By chapter 130 of the laws of the Twenty-fifth General Assembly the
legislature paid to tke claimant the purchase money with 6 per cent
interest from the time of such payment, but it does not appear whether the
claimant had any rents and profits of the land during any part of the time.
This sets a precedent for allowing the purchase morey with 6 per cent
intersst, and in one view it seems equitable that the state should re:und the
money it received, together with the interest it has received thereon. Just
how much of the $225 paid for the land at the sheriff’s sale went to the state
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does not appear. [t would probably be not more than $200, allowing $55 for
costs of court and sheriff’s sale, which is approximately correct. The state
received no benefit of such costs and expenses. Upon this basis the claim
again:t the state would approximately amount to nearly the sum herein-
after stated, but under the views expressed in my opinion to Governor
Jackson, the claimant i3 not entitled to recover the money paid since the
act of 1860 was passed. )

I think, howaver, in accordance with that opinion he would be entitled
to recover the amount of money which had been paid by Mr. Scott prior to
the passage of the act of 1860, with 10 per cent interest thereon. From the
data furnished me by the deeds, I have computed the amouunt due at $605.10.
This sum falls short of the amount paid in ’64 with 6 per cent interest by
over $100. It is the sum of $33.10in excess of the amount of money realized
by the state from the sherifi’s sale, with 6 per cent thereon, assuming the
stat> realized $200

1 think the governor is authorized to allow such sum under the statute,
and it is as near substantial justice as I am able to determine from the facts.

I therefore recommend that the claim of Mr. Ashbury M. Jchnson be
stated at $605.10, and upon his surrendering to the state the patent aud
filing the deeds and evidence of his right thereto, together with a receipt
in full settlement of all claims against the state, that he be allowed the sum
of $605.10. Respactfully submitted,

MiLTON REMLEY,
Attorney-General.

TAXATION—Upon what assessment of personal property of a dealer
in grain or a dealer in ice should be based.

DEes MOINES, Iowa, February 18, 1896.
Hon. Joseph M. Junkin, State Senator, Des Moines, Iowa.:

DEAR S1iR—In compliance with jour request I have examined the stat-
ute relating to the following itquiry:

“‘Is that portion of the corn crop for 1895 purchased from producers by
dealers prior to January 1, 1896, ard by said dealers cribbed and held for
pecuniary profit, subject to this year’s assessment?”’

I am of the opinion that a dealer in corn or grain is by section 815 of
the code (1293 McClain’s code) considered as a merchant and should be
assessed on the average of the stock or grain on hand during the year pre-
vious or for the part of the year that he has been engaged in the business,
and if he has just commenced, the value of the property at the time of
assessment.

This is in accord with the reasoning of McConn v. Roberts, 25 Iowa, 152,
{t is evident to my mind that such property is subject to assessment,

The second question, ‘‘Is ice put up and sold as merchandise during the
year 1895 (none on hand the 1st of January, 1896) assessable?’’

The same sectioa would apply to this. The average value of the stock
of ice during the year 1895 would be the basis for the assessment for the
year 1896. A difficulty sometimes arises in determining the average value,
but that is one of fact more than of law.

If a man engaged in buying and shipping corn keeps on hand $0,000
worth during six months of the year and then sells all of it, we can readily
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see that 815,000 would be the average during the year, but when it is on
hand for a short tim= or for a few months, then all sold, afterwards other
bought, it becomes simply a question of computation to ascertain the aver-

age value. Yours respectfully,
MiLTON REMLEY,

Attorney-General.

OFFICIAL NEWSPAPERS —PUBLICATION OF PROCEEDINGS OF
BOARD OF SUPERVISORS — What is not a part of
its proceedings — Compensation.

DEs MOINES, Iowa, February 19, 1896.
T. 8. Stevens, County Attorney, Hambury, Iowa:

DeAr SIR—Your favor of the 10th ult. came duly to hand when I was
engaged in supreme court work, and was forced to lay it aside until court
adjourned. I take it up at the earliest possible momsnt.

You state: ‘‘The official papers of this county have been furnished by
the county auditor with a tabulated statement or abstract of the official can~
vass of the vote at the last election, which they published, and  now have
filed their Dbill asking pay for the same at the rate of 31 per square. The
auditor was not authorized by the board of supervisors to have the same
published, but simply sent it with the rest of the proceedings of the board.”
You ask: ¢ Does the law require the publication of the official count in this
or any other manner, or does it simply require the publication of the names
of the parties elected for the office for which they are elected? ”

Second.—** If the law requires the publication of such tabulated statement
or abstract of the votes in the official papers of the county, what compensation
are they entitled to per square for the publication of the same?”’

In regard to the first, I would say that I do not think the law requires
the abstract of the votes to be published. It is not proceedings of the
board of supervisors, but the board while counting the votes are called
county canvassers. (See McClain’s code, section 1097, and following.) The
certificates of election are not signed by the members of the board, as
members of such board of supervisors, but signed by the president of the
board of canvassers. In canvassing the vote they are acting as a board of
canvassers and their proceedings are not kept in the book of proceedings
of the board. They are recorded in what is known as the election book.
{McClain’s code, 1103.) But if this we~e not true, the tabulation and addi-
tion prior to a declaration of who is elected is not the proceedings of the
board any more than the figures made in adding up the claim filed. All
reports presented to the board and claims filed, the discussion of different
questionse, are not considered part of the procedings, but only the final
action can be considered, and in no view of the case does it appear to me
can such tabulated statement be considered as proceedings of the board
required by law to be published.

Second.—In the case of Brownv. Lucas Co ,62N. W. Rep , 694, the supreme
court held that for tabulated wo k the publisher was entitled to receive
such a price as wou'd be equivalent to a square of ten lines of brevier. The
cost of s:tting tabulated matter being greater and by printer’s rule, as
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shown by the evidence in that case, b2ing charged fo> at three time; the
price of brevier, the publisher would bz entitled to recover on that basis,

I might call your attention to the fact that what in common parlatce is
called ‘‘legal rates’’ is really the maximum rate. The statuts (McClain’s
code, 5112) simply provides that o oae shall be required to pay more than
that. Itis compztent for the board of suparvisors to determine before hand
the amount that shall be paid for such publication, and have it published
accordingly If the price does not suit the publisher, they need not apply
to be selected as the papar in which t2 publish the proceedings.

Yours truly,
MILTON REMLEY,

Attorney-General.

TAXATION — Amount of levy that may be made for county purposes,
including the support of the poor.

DEs MOINES, lowai, February 20, 1596,
W. F. Kopp, Esq., County Attorney, Mt. Pleasant, Iowa:

DEAR SIR—Your favor of the 18th inst. at hand, asking my opinion
upon the following questions:

‘“Can a county like Henry, with a population of less than 20,000 and an
area less than 200 square miles, without a vote of the people to that effect,
levy a tax of six mills or less for ordinary county revenue, including sup-
port of the poor, or is four mills the maximum?”’

You add: ‘‘The power to levy as high as six mills seems plain, but has
been seriously called in question.”

I agree with you that the power to levy the six mills seems to be almost
as plainly provided for as language can make it and do not see how any
other construction could be placed upon the language. The second para-
graph of section 1270 of McClain’s code divides the counties of the state
into two classes, determined by the population of the county, 20,000 being
the dividing line, except that count’es having less than 20,000 population,
but exceeding 900 square miles in area, are put in the class with the counties
having a population of over 20,000. A county of the first class can levy a
tax of not more than four mills. Those of the second class may levy as
high as six mills.

. The clause commencing, *Provided, however, that in counties having a
population of 20,000 and less, * * * gsuch levy may b3 six mills or less,”’
seems to leave no room for doubt. The second proviso simply authorizing
coun:ies in which the levy is limited to four mills to submit the question of
increasing the same to six mills or less to the vote of the people, excludes
the idea that such a vote i3 necessary in counties of the second class, which
are by law permitted to levy a tax of six mills if needed.

The first few lines of the section makes it obligatory upon the board of
supervisors to levy a tax for county purposes, and paragraph two of the
section leaves the amount to be determined by th: board within the limits
therein prescribed.

There are no decisioas contrary to this view that I have been able to
find, and I can imagine no argument that would subvert the plain language.

of the statute. Yours respectfully,
MiLTON REMLEY,

Attorney-General.
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FISHING —BONAPARTE DAM — Right of adjacent property owners
to take fish from river.

Dgs MoINES, Iowa, February 21, 1896.
Hon. W. G. Crow, House of Representatives, Des Moines, Towa:

DEAR S1R—In reply to your inquiry I would say there is no doubt in my
mind that the right to take fish from a river is one of the rights that pass
not only to tte riparian owner, but the public generally., When land
is purchased with reference to the river it may be presumed that such right
was in contemplation of the owner at the time of such purchase. Todeprive
the owners of the benefits resulting from such right is an injury of greater
or less impor tance, according to the circumstances

T appretend that it will not be denied the people of the upper Des Moines
valley have a substantial interest in the fish supply of the river as a matter
of right. Any ob:ztruction interfering with the fish supply deprives them
of aright which they and their grantors may besaid to have acquired when
the land was purchased from the general government.

I have at the request of the fish commissioner, investigated to a certain
extent, the matter of the Bonaparte dam acrcss the Des Miones river, and
am satisfied that justice to the people of the upper Des Moines valley
requires either that the obstruction should be removed, or fish ways be
placed in so as to permit the free passage of flsh up the stream. When the
legislature by the act of March 3, 1860, authorized the sale of the dam and
pro.erty formerly belonging to the Des Moines River Improvement com-
pany, it is unfortunate that the rights of the people above the dam were
not fully protected, and that for a paltry sum of $200 such aun injustice
should be done them.

I am not prepared to say what is the beet method of righting that wrong.
From the facts before me, I am unable to state whether the Meck Bros.
have a right to obstruct the passage of fish, but certain it i¢, they have cer-
tain vested rights which cannot be ignored.

The question has been before the courts on several occasions, resulting
generally adversely to the state. The questions of law involved are com-
plicated and not well settled by judicial decisione, and are further compli-
cated by the proceedings already had in the courts. )

It the legislature, for a reasonable consideration, could settle with the
owners of the Bonaparte dam so a3 to secure the free passage of fish, it
would undoubtedly be a happy solution of a vexed question, and at the same
time be an act of simple justice to many thousand citizens of the state.

Yours respectfully,
MILTON REMLEY,

Attorney-General.

OFFICERS — Offices of township clerk and township trustee not
abolished in incorporated towns.

DEs MOINES, Iowa, February 24, 1896.
B. F. Ross, County Attorney, Onawa, Towa:

DEAR SIR—Replying to your favor of the 13th inst., in which you ask in
substance, my opinion as to whether ‘‘under chapter 10 of the laws of the
Twenty-fourth General Assembly, in an incorporated town, the offices of
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township clerk and township trustee are abolished?’’ You state that you
understood my predecessor held that the actapplied to incorporated towns
as well as to cities. I find no such opinion recorded in this office, and I do
not so coustrue the act.

By referring to the chapter in question, it will be seen that it relates
alone to cities. A repeal of a statute never arises by implication unless the
subsequent statute is inconsistent with the former. The title of the: act is:
‘“An act to abolish the offices of township clerk and township trustee in
certain cities.” Sect’on 1 abolishes those township officers in cities baving
a population of less than 7,000, provided that such cities constitute one
civil township, the boundary lines of which coincide throughout with the
boundary linss of such cities. An incorporated town is not a city. There
must be a population of at least 2,000 to entitle it to become a city.

I do not see how the act can be well extended so as to include incor-
poirated towns. It would be contrary to the plain language of the statute
and at the same tima2 do violeace to the ru’e; for the ccnstruction of
statutes.

I am of the opinion that the offices of township trustee and township
clerk were not abolished by said chapter 10.

Yours respectfully,
MILTON REMLEY,
Attorney-General.

INSPECTION OF OILS — Right of State Board of Health to require
oil inspectors to use certain brands or stamps.

Des MOINES, Iowa, February 24, 1896,

Dr. J. F. Kennedy, Secretary State Board of Health, Des Moines, ITowa:

DEAR SIR—Your favor of the 20th inst. at haund, in which you ask my
opinion as to whether or not rule 8 comes within the purview of the statute
and the power of the state board. Rule No. § is as follows:

Rule 8. Brand No. 2 shall be square in form, not less than seven inches
outside measurement, without date, and must contain the following words:
“Rejected for illuminating purposes ... - ... inspector, Iowa.”
It must conta'n the name of the inspector; it mustbe affixed to all packagez,
cagks, cans, barrels or vessels containing kerosene which does not flash at
& point above 105° Fahrenheit. It must also be affixed to all packages,
casks, barrels or vessels containing gasoline, naphtha or benzine.

Brand No. 3 shall be of like form and dimensions as brand No. 1, and
shall contain the words: ‘‘For illuminating cars, approved (or rejected as
the case may be) ... degrees, Iowa
inspector.” It shall have adjustable spaces for dates, degrees, and the
words “‘approved” and ‘‘rejected.” It must also contain the name of the
inspector. No oil mu:t be approved for illuminating cars that burns at a
temperature below 301° Fahrenheit.

Stencil brands must conform to patterns on file in the office of the secre-
tary of the state board of health.

My attention is specially called to that clause of the rule which requires
the brand rejected for illuminating purposes to be affixed to all packages,
casks, barrels or vessels containing gosoline, naphtha or benzine. Chapter
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185 of the Twentieth Geperal Assembly, authorizes the inspection of coal
oil or other products of petroleum used for illuminatisg purrposes. Section
2 of the act, as amended by the acts of the Twenty-first and Twenty-fourth
General Assemblies, authorized the board of health to prepare rules ard
regulations as to the manner of inspection, which rules and regulations
shall be in effect and binding upon the inspectors and deputies appointed
under this act.

Section 14 of said chapter 185, as amended by chapter 149 of the Twenty-
first General Assembly, provides that within sixty days after the passage
-of this act, the state board of health shall make and provide the necessary
rules and regulations for the inspection of illuminating oils ard for the
government of the inspector and deputy ivspectors provided for in this act.
It further provides for the removal, by the governor, of any inspector or
deputy for failing to comply with or carry out said rules and regulations or
any provision of the act. The different acts authorize the inspection of
any product of petroleum which is used for illuminating purposes, and
rules made with reference to the inspection of kerosene, gasoline, benzine,
benzole, naphtha, rhigolene, are certainly within the purview of the power
of the board.

I think there can be no question that the inspection of oils used for
illuminating purgoses, of which any of the products of petroleum is a com-
ponent part, or is the base, would clearly come within the meaning of
the act. )

I see nothing in rule 8 which is rot authorized by statute ard it appears
to be a proper rule for the purpo:e of carrying out the intent of the legisla-
ture in eracting the laws for the inspection of petroleum and its products.

Yours respectfully
MirToN REMLEY,

Attorney-General.

TAKING PERSONAL PROPERTY, HELD UNDER LEGAL PROCESS
FROM OFFICER — The question as to whether the officer could
hold the property if a personal action were brought against
to him recover the same is immaterial.

DES MOINES, Iowa, March 5, 1896.

W. L. Smith, County Attorney, Humboldt, Towa:

DEAR SIR—Yours of the 22d ult. came to hand, requesting my opinion
upon a question which may be stated as follows:

‘‘A sheriff made a levy cn personal property under an execution and left
it in the care of one not an cfficer. While there, the execution defendant,
by force, took the property from the custodian for the sheriff. In case of
an indictment of the execution defendant, you ask whether it is necessary
for the state to prove that the levy of the execution would hold the prop-
erty, or whether it is a crime to take the property from the sheriff, no
matter whether the levy would hold the property or not?’

Under section 3815 of the code, it is made a crime for “‘any person know-
ingly and without authority of law to take, carry away, secrete or destroy
any gcods or chattels while the same are in the custody of any sheriff, cor-
oner, marshal, constable, or other cfficer, and rightfully held by such officer
by virtue of execution or writ of attachment, or other legal process, issued
under the laws of Iowa.”
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In the case put, the custody of the person holding for the sheriff was the
same as the custody of the sheriff. He was the sheriff’s agent, authorized
to hold for the sheriff, by the sheriff.

Under section 3055 of the ccde, it is the duty of the sheriff to levy on
personal property in the possession of, or that he has reason to believe
belongs to the defendant, or on which the plaintiff directs him to levy. The
law provides a way and method by which property belonging to others may
bs released; also a method for releasing property which is not subject to
levy, as exempt property, for example; but any property which the law
requires the sheriff to levy on, if levied upon, is lawfully in his custody and
rightfully held by him until it is released in the manner pointed out by law.

A party cannot, by force or stealth, deprive the sheriff of property which
the law makes it his duty to levy on, and for him to do so is by this statute
made larceny.

I am, therefore, of the opinion that the question whether the sheriff
could hold the property under the execution, in case a personal action was
brought against him, does not enter into the question of whether the crime
under section 3815 was committed c¢r nct. I think it may be conceded, for
instance, that the property was exempt from execution, and he would still
be liable if by force he took the same away from the sheriff.

It occurs to me that all the state would be required to prove is that the
property was levied upon by the sheriff as the property of the judgment
debtor, ard while in his possession it was taken away by the defendant Of
course, the venue, the fact that he had an execution, etc., must be shown,
but the essential points are as above stated.

Yours respectfully,
MiLTON REMLEY,

Attorney-General.

QFFICIAL NEWSPAPER — Board of supervisors may fix compensa-
tion to be paid by the county.
Des MoINES, Jowa, March 10, 1896,
F. M. Molesbury, County Attorney, Columbus Junction, Iowa:

DEAR SIR—Yours of the 6th inst. at hand, in which you sk my opinion
on the following question:

‘‘Section 428 of McClain’s code of Iowa defines the amount of comypensa-
tion that tke board of supervisors may pay to bave their proceedings pub-
lished, and after providing the number of papers that shall publish the
proceedings, states, ‘and the cost of such publication shall not exceed one-
third the rate allowed by law for legal advertisements.” What would you
say is the compensation for each paper that is determined to be entitled to
publish the proceedings?”’

In reply to this I would say the section in question fixes the maximum
price for the publication of legal notices. I have no doubt that it would be
competent for the board of supervisors to fix a lower rate than that named,
and make such contract as they may be able in regard to the rate for pub-
lishing, but in the absence of the contract, because of what I think to be the
universal custom in charging 33% cents per square of ten lines of brevier,
the board would have to pay what it is reasonably worth, and I dare say that
the custom would be considered as fixing the price.
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If we take into consideration the language preceding the clause quoted
by you, which provides that two papers shall be selected and shall be the
county official papers in which the proceedings, etc., shall be published at
the expense of the county, that is, there are two publications, one in oae
paper and another in another, and ¢ the cost of such publication shall not
exceed one-third of the rate allowed by law for legal advertisements.’’ This
evidently refers to each publication. In other words, each newspaper is
euntitled to receive in the absence of a contract, the reasonable value of
such publication in that paper, not to exceed 33% cents per square. The
case of Brownv. Lucas Co., 62 N. W. Rep., 694, is th latest case upon this ques-
tion. The exact question you ask, however, was not raised in that case.
Thne opinion seems to take it for granted that 33% cents per square of ten
lines of brevier is the price fixed by law for such publication. That seems
to be the price allowed by the district court and also the supreme court. I
do not think that that question was raised in the case. The real question
was as to the price that should be paid for table work.

It is evident to me that the clause of the section that you refer to defines
the maximum price to be paid to each paper which may be selected.

Yours truly,
MiLTON REMLEY,

Attorney-General.

ERECTION OF COUNTY BUILDINGS — What money can be expended
by the board of supervisors without submitting the
question to the voters of the county.

Des MOINES, Jowa, March 13, 1896.

T. B. Mockler, County Attorney, Harlan, Towa:

DEAR SIR—Your favor of the 11th inst. at hand, in which you state that
“the poor house in your county was recently burned and there was received
$2,000 as insurance on the building.’”” You ask my opinion as to ‘‘whether
the board of supzrvisors may appropriate 35,000 together with the $2,000
received from the insurance company, for the erection of a new poor house,
without submitting the question to the voters of the county?”’

In reply to this I would say that paragraph 24 of sectioa 402 of McClain’s
code authorizes the board of supervisors to ‘‘erecta court house, jail, poor
house and other buildings, or bridges, when the probable cost will not
exceed $5,000, without submitting the guestion to the votars of the county.”
This statute has received the construction of the supreme court in the case
of Merchant v. Tama Co., 32 Iowa, 200. It has been the law for a graat
many years, and it is, I think, uniformly held that under this section the
board of supsrvisors had full authority to order the erection of county
buildirgs, including a poor house, at an expense not exceeding $5,000,without
getting the approval of the majority of the voters at a general or spzcial
election.

After chapter 54 of the acts of the Nineteenth General Assembly was
enacted, in which it was provided “in any county of this state where the
public buildings thereof have been or may hereafter be destroyed by fire,
wind, or lightning, the board of supervisors of such county, for the purpose
of reconstru:ting the same, may appropriate in addition to the amount now
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authorized by law, the amount received by way of insurance on such build-
ing or buildings so destroyed.’” The clause ‘‘in addition to the amouns now
authorized by law’’ evidently refers to paragraph 24 of ssaction 402 of
MeClain’s code, and it appears to me there can be no question that $5,000
may be appropriated in addition to the $2,000 received from the insurance.

The statute last quoted leaves in my mind no doubt about the authority
of the board in this matter.

You refer to the contention of certain parties that the ¢ original cost of
the other building should be taken into consideration.” The statute
nowhere so provides. If that construction were possible and the building
destroyed had originally cost ten or twelve thousand dollars, the board of
supervisors of your county would be without authority to appropriate any
sum whatsoever. This would practically abrogate the statute entirely.

I see no reason for placing this construction upon the statute It does
violence to the plain language of the statute and practically annulls the
same. I concur with you in the view that you have taken upoa this quss-
tion in advice tu the board. Yours respectfully,

MILTON REMLEY,
Attorney-General.
CONSTITUTIONALITY OF STATUTE — Section 907 of Code of 1873
apparently unconstitutional.

Des MOINES, lowa, March 16, 1896.
Edward Mills, County Attorney, Red Oak, Iowa:

DEAR SiR—Your favor of the 14th inst. at hand, asking my opinion as to
the constitutionality of section 1392 of McClain’s code. You state that your
“predecessor gave his opinion that the statute was void; was interfering
with the interstate commerce, and that you are inclined to the same
opinion.”

I do not see how for so long a time this statute seems to be unquestioned
in our own courts. It levies a tax for state purposes upon peddlers of mer-
chandise not manufactured in this state. There is nothing in the section
which authorizes the levy of a tax or requires a license to be paid by ped
dlers of merchandise manufactured in the state.

The case of City of Marshalliown v. Blum, 58 Iowa, 184, holds that an
ordinance of a city making such a discrimination is unconstitutional. The
case of Welton v. Missouri, 91 U S. Rep., 295, holds that a statute making a
discrimination between merchandise manufactured in states other than the
state adopting the statute is unconstitutional. There are many other decis-
ions of the United States supreme court in which the principle is recognized.
I have not the least doubt in my own mind that the section in question is
unconstitutional.

In October last, in an opinion to D. H. Meyerhoff, of Corning, the same
view wag expressed, he having previous to that time dismissed a case based
upon the violation of the statute.

I would not advise bringing a prosecution under section 1393 of McClain’s
code, 907 of the cude of 73 I do not think it could be sustained.

Yours respzctfully,
MILTON REMLEY,

Attorney-General.
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LAKE BEDS — The title of the beds of rivers and lakes is in the
State of Iowa.

Des MOINES, Iowa, March 18, 1896.

Hon. F. M. Drake, Governor of Iowa, Des Moines, Iowa:

DEAR SIR—In regard to the request made of you to make an application
to the commissioner of the general land office of the United States to have
what is known as the *‘ Sand Hill Lake bed ”” patented to the state as swamp
land, which yoa have referred to me, I beg to sta:e that, in my judgment,
the government of the United States has no authority whatever to issue
a patent for any of the meandered lake beds of this state to the state. On
June 22, 1895, I gave to Hon. F. D. Jacksoa, governor of state, an opinion
upon this question, which subs:queunt investigation and study have only
served to confirm.

It is clear to my mind that no land passed to the state under the swamp
land grant, except such tracts as were surveyed; that all lake beds, river
beds, and lands not surveyed because of their being uunfit for tillage or use,
passed to the state in its sovereign capacity. The governor of state has no
right in law to convey away the property of the state, and it would be, in
my judgment, altogether improper for the executive in his official capacity
to do anything which would enable any person to procure any patent or
deed which would be a cloud upon the title of the state.

I am, therefore, of the opinion that the request made of you to ask the
commissioner of the general land offize of the United States to issue a
 patent to the state, ought not to be granted.

Yours respectfully,
MiLTON REMLEY,

Attorney-General.

1. TAXATION — Where personal property should be assessed.
2. TAXATION—Upon what the assessment of the personal property
of a dealer in grain should be based.

Dgs MOINES, Iowa, March 18, 1896,

L. L. Mosher, County Attorney, Indianola, Towa:

DEAR SIR—Your favor of the 17th inst. at hand, in which you ask my
opinion upon the following guestions:

First.—* A bank, as I understand, running in this county as a co-part-
nership, owned by stockholders of a savings bank of Des Moines, refuses
to list its bank stock in this county under a claim that the same is assessed
in Polk county.’’ Query. ‘‘Should the capital be assessed here?”

I accept the statement of the question just as it appears. The fact that
the owners of the bank in your county may be also stockholders in a savings
bank in Des Moines is not an element to be considered in determining the
question propounded.

It is provided by section 806 of the code of '73, ‘ When a person is doing
business in more than one county, the property and credits existing in any
one county shall be listed and taxed in that county.” This leaves no ques-
tion that the assets of the bank located and doing business in your county
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should be assessed in your county, notwithstanding the fact that the owners
of the bank may reside elsewhere, or have stock in a dozen banks in other
parts of the state.

It has been held that the capital and stock of a business should be
assessed in the township where the businessis conducted, although the pro-
prietor may live in another township in the same county. The case of
Rhyno v. Madison Co., 43 Towa, 632, sustains this view, although the ques-
tion was not directly involved.

If the bank was a corporation organized under the general incorporation
laws, chapter 39 of the acts of the Twenty-third General Assembly would
apply, and the assessment should be made to the bank as a corporation, bat
I assume it is a private bank.

I am inclined to the view that the assets of the bank should be assessed
in your county.

Second.—*‘ Our grain dealers have considerable corn stored here, and
had on January lst, claiming that it should not be listed as it is to be
shipped soon. Should it not be listed here unless held with intevtion to
ship in a short time and followed by shipment soon afterwards?”’

In reply to this I would say that, in my judgment the case should be
determined under section 805 of the code of 73 (1292 Mctlain’s code). A
grain dealer would be considered as a merchant under the provisions of
that section. Probably the corn, as corr, should not be listed at all, but
the average value of the property in his possession, or under his control,
should be determined as provided in said section, and it should be taken as
the basis of his assessment. A grain dealer may have no grainon hand on the
1st of January, but on that account should not escape assessment, and it would
be equally unfair if, on January lst, he had many thousandsof dollars of grain
on hand, and half of the year he had nothing, to fix his assessment by the
value of grain on havd at that date. The average value of the stock on
hand, as provided by the section above referred to, is the only safe and fair
basis for determining his assessment.

Yours respectfully,
MiLnTON REMLEY,
Attorney-General.

CORONER — Duty to hold inquest only upon dead bodies of
certain persons.
DEs MoOINES, [owa, March 20, 1896.
Dr. Elliot B. King, Muscatine, Towa:

DEAR S1iR—Yours of the 17th inst. at hand, in which the county attorney
joins you in asking my opinion upon this question: ‘“Is it my duty as
coroner to view every boly dead from other than natural causes, even if
the friends and relatives are satisfied no foul means have been used?”’

In reply to this I would say that section 487 of McClain’s code directs
an inquest to be held upoa the dead bodies of such persons on'y as are
supposed to have died by unlawful means. Section 5075 of McClain’s code,
ag your letter poiats out, makes a difference in the fee, viz., a fee of 33 for
viewing without inquest, and one of $5 with an inquest.

The exact question that you ask is not easily determined by the statute,
but nowhere does it appear to be the duty of a coroner to view every body
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that has died from other than natural causes. It was not so under the
common law. It is only where there may be, or is, suspicion of unlawful
meaos used in compassing the death. I[f a man should be seen to fall from
& building and killed, there would be no need of viewing the body—or
killed in a runaway. I do notthink the coroner would be justified in view-
ing the body unless the circumstances under whicn it was found, or the
circumstances under which the death occurred were such as to create a sus-
picion that the death resulted from criminal carelessness or unlawful means.
If the coroner is called or goes to see the body, and upon viewing it.
determines there are no suspicious circumstances which would justify an
inquest, the statute fixes his fee for that at $3; but if an inquest is held, it
is then 85. I do not think the statute in regard to the fee implies an
obligation to view every body dead from other than natural causes.

Yours respectfully,
MiLToN REMLEY,

Attorney-General.

TAXATION OF STREET RAILWAYS — Street railways should not
be assessed by executive council, but by the assessors of the
districts where such street railways are located.

DEs MOINES, lowa, March 24, 1896.
To the Executive Council, Des Moines, lowa:

GENTLEMEN—Your favor of to-day at hand, asking my opinion:

Firsi.—* As to whether tne Cedar Rapids & Marion City railway comes
within the purview of the law governing the assessment of railway property
in the state of Iowa by the executive council? ”’

Second.—‘¢ What relations the line operated on the streets in the city of
Cedar Rapids bears to that part of the line running from Cedar Rapids to
Marion and the classification thereof as to the main line, branches or side
tracks?”’

In regard to the first question I would say that the only authority given
by law for the executive council to assess the property of railway companies
is found in sections 2016 to 2022 of McClain’s code, inclusive. The language
of section 2016 seems to be very general, it being ‘‘ The executive council
shall assess all property of each railway corporation in the state, except
the lands, lots and other real estate belonging thereto not used in the opera-
tion of any railway.”” This, however, is limited by section 2022 so as not to
apply to any railway until the gross earnings of the preceding year shall
exceed the sum of $4,000 per mile average for all miles of road operated
during the whole of the preceding year.

The guestion arises whether the clause ‘‘each railway corporation in
the state’’ applies to street railways. If from the use of the language it
must be held so to apply, then all other laws in regard to the railways of
the state for a like reason must be held to apply to street railways. Under
chapter 159 of the Twentieth General Assembly, tax may be voted to aid in
the building of arailway. The language does not limit it to steam railways.

In the statutes relating to the building of railways and their operation,
we find the same general language employed, with possibly two exceptions.
Section 16 of chapter 70 of the Twentieth General Assembly, defines what.
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shall be understood by the phrase ‘““railroad” in construing that act. In
chapter 28 of the Twenty-second General Assembly, section 1, because of
the general and comprehensive language used relating to all common car-
riers engaged in this state in the transportation of passengers and property
by railroads therein, an exception is made at the close of the section as fol-
lows: ‘‘Street railways excepted.” Aside from these I know no other
exeeptions.

Ithink itevident that from the context of the different statutes and the nis-
tory of railroad legislation in the state of Iowa that wherever in the statute
the terms ‘‘railroads,” ‘‘ railways’’ appear, without more, it is intended to
apply to such railroads or railways as are operated by steam and engaged in
the transportation of persons and property between different towns and places
in the state, as well as interstate transportation. The use of the term both
in legislation and in common usage among the people, applies only to such
railroads and not to street railways. We speak of railroads, and it gives a
certain definite idea which is well understood. We speak of street railways
and another idea, also well understood, is conveyed. To lose sight of this
distinction disregards the well known rules of language and the rules for
the construction of statutes.

I venture to say there is no one familiar with the railroad legislation of
this state who will think for a moment that any legislator thought or
intended the statutes enacted for the building or control of railways,
embraced and included also street railways.

There are several statutes which relate to street railways and they are
always designated as street railways. For instance, in section 623 of
MecClain’s code it is provided, ‘‘Cities and towns shall have the power to
authorize or forbid the laying down of tracks for railways or street railways
on all streets, alleys and public places,’” and it further provides that ‘‘no
railway track can be thus located until after the injury to property abutting
on the streets, etc., shall have been ascertained and compensated for in the
manner provided for taking private property for works of internal improve-
ment.”’

In chapter 16 of the Twenty-second General Assembly, in granting addi-
tional power to certain cities, power was given to the cities with regard to
street railway companies, and certain other powers in regard to railway
companies. Chapter 11 of the acts of the Twenty-third General Assembly
provides ‘ cities and incorporated towns shall have power to authorize or
forbid the construction of street railways within their limits.”” Chapter 32
of the Eighteenth General Assembly empowers street railways in cities
and incorporated towns to locate, build and operate their roads over and
along any portion of certain highways outside of the limits of the city.

It will be noticed that there is a line of legislation relating to railways
with no distinguishing term, and another line relating to street railways.
There are very few provisions which are applicable to street railways and
standard railways.

The reason of the law authorizing the execuiive council to assess the
property of any railway is apparent. Most railways in the state have lines
running through different counties, as well as into or through different
states. The rolling stock passes from one county to another, and from one
state to another. It isused over the entire system and on the lines of other
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companies. It has no fixed place where it may be used or could be assessed.
The value of one part of the line depends not on what it cost, but upon the
value of the whole system or line of which it forms a part. Were it not for
the law authorizing the executive council to assess such railroads, there
would be many assessors with as many different ideas as to the true basis of
valuation, each of whom would be required to assess, at most, but a few
miles of railway. The incongruity of the assessment of a railway by many
assessors is palpable.

The reason of the law wholly fails when it is applied to street railways.
There is no reason apparent for taking the assessment of a city railway out
of the hands of the local ass2ssors. The street or city railway owes its life
and value to the franchise given. It cccupies streets without paying dam-
age to abutting property owners. Its cownstruction and op:ration are con-
trolled largely by city ordinaunces. The city owning the fee of the streets
and being responsible for their condition, from the necessity of the case
must have control, in a large measure, of the street railways. They are
for the convenience of the local community. I can conceive of no reason
for a law providing for the assessment of their property in any other manner
than other property in the city is assessed.

The provisions of sections 2016 to 2022 inclusive, of McClain’s cede, do
not suggest the idea that the legislature had in mind the assessment of the
street railways by the executive council. I can find in no statute a syllable
or line that suggests such a right.

My conclusion is that the executive council bas no authority under the
law to asses3 the property of street railways n this state, and the fact that
a street railway has extended its lines as authorized by chapter 32 of the
Eighteerth General Assembly, beyond the limits of the ecity, does not
change the rule. To construe the law otherwise would involve more
inconsistencies and contradictions in our laws relating to railways and
municipal corperations than I would wish to undertake to explain during
the next five years,

Second.—Raving arrived at the conclusion above stated, the second
question becomes really immaterial. I would say, however, that it is
difficult to copsider a system of street railway for the carrying of persons
to different parts of the city, in the nature of main lines and branch lines.
The system is an entirety ard any line upon which the street cars run bears
little analogy to the trunk lines and branch lines, or feeders, of a standard

railway company. Yours respectfully, MILTON REMLES
b

Attorney-General.

TAXATION—Personal property in transit and out of the state January
1st—where assessed.
Des MoINES, Iowa, March 20, 1896.
C. T. Hardinger, County Attorney, Osceola, Towa:
DEAR SIR—Your favor of the 25th inst. at hand, in which you make the
following statement and inquiry:
“On December 31st, parties living and residing in this county loaded
and shipped from Osceola a car-load of cattle consigned to their commission
house in Chicago. On January 1st the cattle were outside the state, but in
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transit., The stock arrived in the union stock yards on January 1st and not
sold until the morning of the 2d of January. Should these cattle be assessed
to the owners in this county?”’

The question is a novel one. If the parties were engaged in the business
of buying and selling stock a different rule of law would ob‘ain than is
applied to one not engaged in such business. We will consider the latter
case first.

The policy of the law is that all property should be assessed for taxation.
If the cattle had been sold prior to January 1st, or on that day, the price
thereof could have been assessed to the owners as moneys and credits. But
they were not sold until January 2d.

Section 803 of the code of 73 provides that ‘‘every inhabitant of this
state, of full age and sound mind, shall assist the assessor in listing all
property subject to taxation in this state, of which he is the owner,”’ etc.

Section 812 provides, ‘“All taxable property shall be taxed each ycar and
personal property shall be listed and assessed each year in the name of the
owner thereof on the 1st day of January.”

Section 823 of the code provides, ‘‘ The assessor shall list every person
in L.is township and assess all the personal and real property thereof, except
such as heretofore specifically exempted.”

It might be stated as a general rule that the situs of personal property
is where the owner resides, except such personal property which is used in
connection with a business conducted at another place.

Section 806 provides for the assessment of property referred to in the
except.on. The owner of personal property isrequired tolist it for assessment
at the place where he resides, unless the property is used in connection with
a business conducted elsewhere. The fact that cattle are out of the towaship
whererthe owner resides on the 1st of January, and in another township,
does not prevent the assessor of the township of the owner’s residence from
assessing them, nor authorizes the assessor of the township where the cattle
actually are to assess them.

Rhyno v. Madison Co., 43 Iowa, 632.

So moneys and credits in a county different from the place of residence
of the owner cannot be assessed in the former county, but must be assessed
where the owner resides.

Barber v. Farr, 54 Iowa, 57.

The assessment of personal property should be made at the place of the

residence of the owner thereof.
Cooley on Taxation, 33 369-372.
Remey v. Board of Equalization of Burlington, 80 Iowa, 470.

I think it fairly deducible from these principles that the cattle in ques-
tion should be assessed to the owners at the place they reside, notwithstand-
ing the fact that they were on their way to market on the 1st day of January,
and were actually out of the state. The owners still had control of them;
could have stopped them in transit, recalled them to their home, or sold
them.

Any construction of law which would enable those living near the state
line to drive their stock over into a neighboring state for a few days and
thereby escape taxation would do violence to reason and the plain intent of
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the statute. The cattle in question could not be assessed in Illinois, and I
can conceive of no reason why they should not be assessed, and assessed at
the place where the owners reside.

The statement of facts is silent upon one point. If the parties referred
to were engaged in buying and shipping cattle for sale, the rule above
stated would not apply to their case. I am inclined to think that the
assessment of such persons should be on an entirely different basis. They
would be deemed merchants, under section 815, and the average value of
the property in their possession, or under their control during the next
year previous to the time of assessing would be the basis of their assess-

ment. Yours truly,
MiLTON REMLEY,

Attorney-General,

COMPENSATION OF PUBLIC OFFICERS—What salary a member of
the general assembly is entitled to who fills the office
but a portion of a regular session.

DEs MoOINES, Iowa, March 27, 1896.
Hon. C. @. McCarthy, Auditor of State, Des Moines, Iowa:

DEAR SIR—Your favor of the 26th inst. at hand, submitting to me the
following facts:

“Dr. F. McClelland, a representative of the house of the Twenty-sixth
General Assembly, from Linn county, died about February 13th, At a
special election David Brant was elected to fill the vacancy created by the
death of Dr. McClelland. He was sworn in as a member of the house on
the 10th of March, 1896. On the 12th day of February, 1896, you drew a
warrant for $275, to Dr. McClelland,’”’ and upon these facts you ask my
opinion:

First.—*Is David Brant entitled to the sum of $550 for the time he
may serve during the present session of the Twenty-sixth General
Assembly, or is he only entitled to one-half that amount, $275 having
already been paid to his predecessor in office?

Second.—**If he be entitled to $550, am I a.uthorlzed by law to draw him
a warrant now for 8275, and another warrant for 3275 at the end of the
present session of the general assembly?

Third.—*‘Is the estate of the late F. McClelland entitled to any addi-
tional compensation other than that which has already been paid to him by
reason of his services as a member of the house, and if so, am I authorized
to draw another warrant to said estate for $275, or a less amount, without a
special appropriation for such purpose?’’

In regard to the first inquiry I would say that where there is a yearly,
monthly, or per diem salary attached to an office, the person holding the
office can only receive his pro rata share for the time he so holds. This is
unquestionably the correct rule in such cases. The language of section 12
of McClain’s code, as amended by subsequent statutes, does not afford a
basis to pro rate for the time the office is occupied by one. Formerly the
compensation of the members was a per diem. That statute was repealed
and a lump sum of $550 was provided for ‘' every member for each regular
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gession.” If the session should extend for six months, no more could be
received than the $550, and for only a 30 days’session the same would be
paid.

Unquestionably Mr. Brant is a member of the regular session of the
Twenty-sixth General Assembly. The section in question makes no pro-
vision for diminishing the amount to be paid because of the abseuce of a
member or his failure to attend for any given time, but the sum named is
provided for every member. To determine whether he is entitled to
receive the 3550, it is only necessary to determine whether he is a member.
Of course, this must be construed with the provisions of chapter 3 of the
Fifteenth General Assembly.

One-half of the salary having been paid to Dr McClelland, any part
thereof could not be recalled. The session may last 60 or 90 or more days
after Mr. Brant took his seat. There would be no justice in requiring him
to receive no more for two or three or more months of service than was
received by Dr. McClelland for 30 days’ service.

I know of no way to pro rate,and the absence of any provision of the
statute authorizing it leads to the conclusion it was not the intent of the
law that there should be a pro rating of the compensation.

In reply to the second question, I would say the law is silent upon it.
Within 30 days after the convening of the general assembly, upon the
certificate of the presiding officer, the auditor may issue a warrant for one-
half of his salary to each member. Mr. Brant was not a member within
30 days after the convening, and was not by virtue of that provision entitled
to a warrant, but to carry out the spirit of the law and by analogy to the
provisions above referred to, I think you would make no mistake in issuing
a warrant to Mr. Brant for one-half of his compensation within 30 days of
the time he was sworn in, upon the proper certificate of the presiding officer.

In regard to your third inquiry, taking the provisions of chapter 3 of
the Fifteenth General Assembly (McClain’s code, section 13), in connection
with section 12, I am of the opinion that you could not properly issue a
warrant to the estate of the late Dr. McClelland for the remaining one-half
of his salary. Such warrant is not to be issued until the close of the session,
and only then to the members. Heceased to be a member before he became
entitled to any part of the remaining half of the salary which had been
unpaid to him.

I cannot think that his estate would be entitled to any part of the
unearned salary as a matter of law. Such a contingency as that stated by
you does not seem to have been in mind when the statute was enacted.
Legislatures have been generous in the past in making appropriations to
pay salaries of both members under similar circumstances, but without
some such act, I do not think you would be justified in issuing any further
warrant to the estate of the late Dr. McClelland.

Yours respectfully,
MILTON REMLEY,

Attorney-General.

NoTe.—The general assembly, ere it adjourned, by a special act, appro-
priated $275 to Mrs. McClelland, the widow of Hon. F. McClelland, in full
of the salary he would have received had he survived the session of the
legislature. "
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COMPENSATION OF PUBLIC OFFICERS —What fees clerk of district
court is entitled to.

DEs MOINES, Iowa, March 30, 1886.
D. H. Meyerhoff, County Attorney, Corning, Iowa:

DEAR SIR—Your favor of the 26th inst. at hand, in which you call my
attention to section 5036 of McClain’s code, and ask, ‘‘ Can the county clerk
collect from the couuty for the services of keeping a registry of births,
deaths and marriages, and making a report thereof as provided in McClain’s
code, section 2560. Also, can the clerk retain fees for matters of probate
and guardianship, as provided by McClain’s code, section 2482 Also, can
the clerk recover for services as clerk of the commissioners of insanity
as provided by McClain’s code, section 5102, when the fees of the clerk do
not in any one year exceed the sum of $1,300, or does the $1,300 cover the
clerk’s fee for services of every kind done by him, the excess, if any, to be
turned over to the county treasurer?”’

In regard to this T would say the compensation of the clerk is determined
by the amount of fees collected up to the sum of $1,300, in a county like
yours, with a population exceeding 10,000, but not exceeding 20,000. Section
5036 of McClain’s code limits the amount of fees that he may retain. Allin
excess should be paid in to the county treasurer. If the fees pertaining to his
office did not amount to $1,300 he is not entitled to more than the fees of the
office amount to.

Under section 248 of McClain’s ccde, the board of supervisors may
authorize him to retain from probate fees such a sum as the board may fix,
not exceeding the sum of $300 per year, but if the fees received from pro-
bate business of any one year do not amount to $300 or the sum fixed by the
board as his extra compensation, he can receive no more on this account
than is collected.

The fees authorized to be charged by the clerk under section 2560
(McClain’s code, 5102), are fees pertaining to the office. He undoubtedly
is entitled to receive the same from the county, but like fees received from
other sources, an account must be kept thereof, and if the total amount
received exceeds $1,300, such excess should be paid into the county treas-
ury. The account of probate fees should be kept separate from the account
of other fees. The law does not contemplate that probate fees in excess of
the sum fixed by the board should be credited on the general account of the
fees received 0 as to swell the receipts of that account in case it should fall
short of the limit fixed by section 5036.

The case of Moore v. Mahaska County, 61 Iowa, 177, is in point. The
language of section 2560, which says, ‘' Forservices connected with keeping
the registry of births, deaths and marriages, the clerk shall receive, in
addition to the compensation already allowed by law, the sum of 10 cents,”’
etc., must be taken in connection with the language of chapter 184 of the
Eighteenth General Assembly, which fixes the limit. He may receive such
sum in addition to the other fees up to the limit fixed by chapter 184. As
a matter of fact, chapter 184 is the later statute.

Yours respectfully,
MILTON REMLEY,
Attorney-General.
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CONSTITUTIONALITY OF A STATUTE-—-CIGARETTE BILL —The
act of the general assembly prohibiting the sale of
cigarettes held constitutional.

DES MoOINES, Iowa, April 4, 1896.
Hon. F. M. Drake, Governor of Iowa, Des Moines, Iowa:

DEAR SIR—On the 2d inst. you submitted to me what is known as the
“Cigarette Bill,” passed by the present general assembly, and asked my
opinion 2s to whether it is constitutional or not.

I have given the matter careful consideration. The right of the general
assembly of the state to pass any bill it believes to be for the promotion of
the health, morals or welfare of the state, is unquestionable. All legisla-
tive authority of the state is vested in the general assembly.

Article 3, section 1 of the Constitution.

The bill in question is an exercise of the police power of the state. The
general assembly is the sole and exclusive judge of the time and manner in
which the police power of the state shall be exercised and its action shall
be liberally construed.

Garrett v. Aby, \'T Southern Rep., 238.

“The power of the state to impose restraints and burdens upon persons
and property for the conservation and promotion of public health and order
and prosperity is a power originally and always belonging to the states, not
surrendered by them to the general government, nor directly restrained by
the constitution of the United States, and essentially exclusive. This court
has uniformly recogunized state legisiation, legitimately for police purposes,
as not, in the sense of the constitution, necessarily infringing upon any
right which has been confided expressly, or by implication, to the general
government.”

In re Rahrer, 140 U. S., 545.

There are many decisions, not only of our own supreme court, but of the
United States supreme court, and the supreme courts of nearly all states,
announcing a similar doctrine. The judgment of the legislature upon what
does promote the health, welfare or prosperity of a state, is exclusive. I do
not mean to say that the general assembly may, under the guise of exercis-
ing police powers, arbitrarily restrict the citizen’s right to pursue lawful
employment, or interfere with the inalienable rights of citizens by enacting
measures that have no reference to the welfare, health and prosperity of
the people

It is said, however, in People, ex rel., v. Warden, 144 N. Y., 529, ‘‘ Natural
right to life, liberty and pursuit of happiness is not an absolute right. It
must yield whenever the concession is demanded by the welfare, health or
prosperity of the state. The individual must sacrifice his particular interest
or desires if the sacrifice is a necessity, or in order that organized society
as & whole shall be benefited.”” There are innumerable cases which enun-
ciate the same doctrine. In the same case it is added, ‘ Courts should
always assume that the legislature intended by its enactment to promote
those ends.”

It may also be stated that the acts of the general assembly must yield



76 REPORT OF THE ATTORNEY-GENERAL.

when they are in conflict with the powers granted by the state to the federal
government, or in conflict with the laws enacted by the general government
in pursuauce of its eonstitutional power.

There is no suggestion that in the passage of the cigarette bill, the gen-
eral assembly has transcended the police power of the state which has never
been surrendered to the general government, nor that it is an arbitrary
exercise of the power which necessarily deprives the citizens of any of their
natural rights.

The only objection to the act in question is: it is alleged to be in conflict
with the constitutional right of congress to regulate interstate commerce.
I donot think it will be contended by anyo:e that the act in question, so far
as it applies to the citizens of this state, or the property which has com-
mingled with the mass of property of the state, is vulnerable to any consti-
tutional objection.

The doctrine of the case of Leisy v. Hardin, 135 U. S., 100, is that the
police regulation of the state prohibiting the sale of an article of commerce
cannot be applied to articles imported into the state and sold in their origi-
nal packages. It is contended that the act prohibiting the sale of cigar-
ettes and cigarette wrappers in the state, cannot be applied to such articles
imported into the state and sold in original packages; that the act is uncon-
stitutional as applied to such importations, and being unconstitutional in
part, the whole must necessarily fall.

Under the decisions of the supreme court of the United States, the police
power of a state and the power of congress {0 regulate interstate commerce
impinge so hard against each other that thers appears to be in some
instances a direct conflict of power; or at any rate, it is difficult at times to
distinguish which power should prevail. The construction given by the
federal courts to the interstate commerce elause of the federal constitution,
I apprehend, carries the doctrine to a greater length than the framers of
the constitution ever contemplated. )

The supreme court of Pennsylvania in Commonwealth v. Schollenberger,
27 Atl. Rep., 30, says: ‘“ We might have held, had the question been one
for us, that the object of the interstate law commerce clause was quite dif-
ferent from what it seems thought to be. We might have thought it
intended to prevent the establishment of state custom houses and taxation
along state lines, and to make for the general purposes of legitimate trade
all the states open to manufacturers and merchants of the several states.
But for this the states might bave intercepted all goods reaching their bor-
ders, and weighed,valued, and taxed them before permitting them to proceed
to their destination. The destructive effect upon commerce of such restric-
tions was clearly foreseen and wisely guarded against by our fathers. But
the protection of the lives, the health and morals of citizens was the chief
of the duties of government left to the states when the Union was formed.
The common law rights and remedies are to be sought in the courts of the
states. For this reason we would have held that the police regulations of
the states stood on impregnable ground, and that, while no state had the
right to tax or to burden interstate commerce, each state had the right to
exclude from its territory such articles of food or drink as were injurious in
their character and effect upon the health or the morals of the public. But,
however this may be, it will not be denied that state commerce, that is,
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business conducted within the lines of a state, was left to siate control. It
was the intention of the United States to protect the citizens and the pro-
ductions of one state against unjust discrimination by the other states, but
it was and is the duty of the state to protect its citizens against each other.”’

The application of the doctrine that, because of the constitutional provi-
sion empowering congress to regulate interstate commerce, articles of com-
merce which the state has condemned as injurious to the health, prosperity
and welfare of the state, may, notwithstanding state laws, be imported and
sold within the state, seems to have reached its high tide in the case of
Leisy v. Hardin. The trend of the decisions seems to be the other way.

I am not prepared to say how long or for how short a time an article
which is positively injurious to the public health must be upon the market
before its character as an article of commerce is established. I can con-
ceive of articles compounded of noxious drugs which, by skillful advertising,
may be placed upon the market and brought into general use in the interval
between two sessions of the general assembly, and the question whether its
character as an article of interstate commerce is thereby established, and
the state is powerless to prevent its introduction into the state,is a debatable
one. Justwhen or how long an article must be used by the public generally
before it comes within the protection of the interstate commerce clause of
the constitution, I would not underts ke to determine.

I am unwilling to concede that because a law enacted by the police power
of the state cannot be enforced against all property it is necessarily uncon-
stitutional.

The supreme court of the United States, In re Rahrer, 140 U. 8., 545, refer-
ring to the Leisy v. Hardin case, said: ‘“Wereversed the judgment upon the
ground that the legislation to the extent indicated, that is to say, as con-
strued to apply to importations into the state from without, and to permit
the seizure of the articles before they had by sale or other transmutation
become a part of the common mass of property of the state, was repugnant
to the third clause of section 8 of article 1 of the constitution of the United
States, in that it could not be given that operation without bringing it into
collision with the implied exercise of a power exclusively confided to the
goneral government, This was far from holding that the statutes in question
were absolutely void, in whole or in part, and as if they had never been enacted.
On the contrary, the decision did not annul the law, but limited its operation to
property strictly within the jurisdiction of the state.”

Also in Plumley v. Massachusetts, 155 U. 8., 474: * The language we have
quoted from Leisy v. Hardin must be restrained initsapplication to the case
actually presented for its determination, and does not justify the broad con-
tention that the state is powerless to prevent the sale of articles manufac-
tured in and brought from another state and subjects of traffic and com-
merce, if their sale may cheat the people in purchasing something they did
not intend to buy, and which is wholly different from what its conditions
and appearance import,” and the same case reasserts the doctrine that the
power of the state to imposs restraint and burdens upon persons and prop-
erty in the promotion of public health, good order and prosperity, is a
power originally and always belonging to the states, and not surrendered by
them to the general government, nor directly restrained by the constitution
of the United States, and is essentially exclusive.
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In Powell v. Pennsylvania, 127 U. S., 678, the statute of Pennsylvania abso-
lutely prohibiting the manufacture and sale of oleomargarine is sustained
by the supreme court of the United States, although the case before the
supreme court did not involve the question of interstate commerce. Objec-
tions to the law were argued on other constitutional grounds. The court,
however, reaffirms the doctrine above stated that whether ‘‘the sale of
oleomargarine in fact involved danger to public health so as to require
for the protection of the people the entire suppression of the business rather
than its regulation, are questions of fact and of public policy which belong
to the legislative department to determine.”

The same statute was before the supreme court of Penvsylvania in the
case of Commonwealth v. Schollenberger, 21 Atlantic Rep., 30, and a conviction
for its violation was sustained, although the defense was made that the
sale was protected by the interstate commerce clause in the federal con-
stitution. It appeared, however, that the defendant did not prove that it
was an original package that was sold. The court held that *‘ it was incum-
bent upon him to show his right to violate the police laws of the state in
which he lived and carried on his store, affirmatively and clearly. Itis not
enough to hint or suggest the existence of such a right. It must be cer-
tain aud his ability to escape the penalty of the broken law depends on the
sufficiency of the justification.”

There i3 no intimation that the law itself is unconstitutional because it
cannot be applied to every sale which is made within the state It may be
admitted that such police regulations when applied to articles imported
into the state and sold in original packages are inoperative and cannot be
applied to those particular cases, but this, as the supreme court said In re
Rahrer, does not render the statute absolutely void in toto or in part.

In Plumley v. Mass., 155 U. 8., 461, the supreme court of the United
States sustained a conviction under the oleomargarine law of Massachusetts,
in which it was conceded that the article sold was manufactured in and
imported from another state. The statute prevented the sale of any olev-
margarine that was colored and made to look like butter. In the opinion,
the court approved the language of Sherlock v. Alling, 93 U. S.,99: ‘“In con-
ferring upon congress the regulation of commerce, it never was intended to
cut the states off from legislation upon a subject relating to the life, health
and liberty of their citizens, though the legislation might indirectly affect
the commerce of the country. Legislation, in a great variety of ways, may
affect commerce and persons engaged in it, without constituting a regula-
tion of it within the meaning of the constitution.”’ )

I have no doubt whatever that tobacco is an article of commerce which
would come within the protection of the interstate commerce clause of the
federal constitution. But whether tobacco prepared in the form of
cigarette tobacco, in which it may be easily adulterated with noxious
ingredients, would necessarily be protected, it is not necessary for me to
discuss.

So paper is an artiole of commerce, and under the protection of the
federal constitution. It may be imported into the state and sold in original
packages, but in regard to paper prepared in a peculiar manner and
adapted solely for the purpose of furthering an evil that the state legisla-
ture determines to be injurious to public health and welfare, is entirely a
different question, and one that we need not discuss.
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It is a debatable question whether the act under eonsideration could be
made operative as against cigarettes imported and sold in the original
package in which they are imported. If it should be held that it is not
operative upon that class of property or sale of property, it would not
render the act unconstitutional. Because the facts of some particular case
may show the person charged with violation of the law is protected by
another law, or a higher law, it by no means follows that the first law is
void. In the case at hand it would be a misuse of language to say that the
law was unconstitutional, because cases may arise under it which the
federal constitution takes from under its operation.

But if it were conceded that because of the federal constitution, the act
now before me was unconstitutional in part, there is no question that
enough therein remains to control the traffic to a great extent within the
state and to operate upon all the citizens in the state engaged in selling
cigarettes or cigarette paper, which have become a part of the general
mass of the property of the state.

If the constitutionality of the act were doubtful, I apprehend it would
be the duty of the executive to resolve that doubt in favor of the act of the
legislature. There can be no doubt about the constitutionality of the act
as applied to all property or sales, except such as may be protected by the
interstate commerce clause of the federal comstitution, and if that were
resolved certainly against the act, there would be sufficient remaining to
preserve the integrity of the act as a whole.

In my judgment, the act in question is not obnoxious to the constitutional
objections, Yours respectfully,

MiLroN REMLEY,
Attorney-General.

BONDS—ISSUE OF BONDS BY INDEPENDENT SCHOOL DISTRICT
—The board of directors must have authority, from the electors,
to issue bonds to the amount issued by them.

Des MOINES, Iowa, April 7, 1896.
Hon. Henry Sabin, Superintendent of Public Instruction, Des Moines, Towa:

DEAR SIR—You ask my official opinion upon the question submitted to
you by the letter of J. F. Kerberg, which is this: ¢ The auditor of O’'Brien
county informed the board of directors of the independent district of San-
born that the assessed valuation of such district was $196,000, and at a
special election the district voted to issue bonds on that amount. After the
election it was learned that the assessed valuation of the district was $222,-
000.” He asks, “whether it would be legal to issue warrants on the differ-
ence between the supposed valuation and the actual valuation?”’

I assume from the question the proposition voted on was to issue bonds
for an amount equal to 5 per cent of $196,000, the supposed assessment, and
the question is whether that proposition having carried, the directors may
now issue bonds for a sum equal to 5 per cent of $222,000.

In regard to this I would say that the board of directors is limited to
the amount of bonds voted for by the electors. If the electors voted to
issue bonds for $9,800 the directors would have no legal right to issue bonds
for 811,100. They would have no more authority to issue bonds for the
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$1,300 in exceas of the amount the electors voted to issue, than they would
to issue for that amount in case there had been no election. Section 1822
of the code requires the question of issuing bonds tc be submitted to the
electors. )

The question really is: ‘¢ Would it be legal for us to issue warranis on the
difference between our supposed valuation and real valuation? ”’

I do not understand how warrants could be issued when bords may not.
I think that Mr. Kerberg intended to ask about bonds.

Yours respectfully,
MILTON REMLEY,

Attorney-General.

CLAIMS AGAINST THE STATE-—Claims for the support of soldiers’
orphans at the soldiers’ orphans’ home.

DEs MoINES, Iowa, April 10, 1896,
Hon. W. H. Berry, Chairman Committee on Claims:

DEAR SIR—You reques* my opinion upon the claim of Woodbury county
for the maintenance of F. G. and Jennie Laughlin, soldiers’ orphans at the
soldiers’ orphans’ home; also a like claim of Cedar county for the support
of Stella Lupton, a soldier’s orphan, at the soldiers’ orphans’ home.

In regard to these claims I would say that when the orphans’ home was
established by chapter 92 of the Eleventh General Assembly, there was a
provision made for a special tax by the state for the support of the home
and maintenance of orphans therein.

This act was amended by the acts of the Twelfth General Assembly,
chapter 66, repealing the provisions for a special tax and making an appro-
priation out of the state treasury for the support of the orphans at such
home. Some minor amendments have been made since, but the law with
reference to the support of the home is found substantially correct in
McClain’s code, sections 2681 to 2690, inclusive. These are all the sections
relating to the support of the home.

Chapter 92 of the acts of the Eleventh General Assembly also made pro-
visions for the support of the soldiers’ orphans by the county, providing
for a county support fund. This fund was to be used for the maintenance of
goldiers’ orphans remaining in the county, and had no relation to the sup-
port of the orphans at the home. To avoid any misunderstanding, a sec-
tion was contained therein which is now section 2700 of MecClain’s code.
Sections 2690 to 2700 inclusive, of McClain’s code relate alone to the main-
tenance and education of soldiers’ orphans who are not included in the home.
Afterwards the Sixteenth General Assembly, chapter 94 of the act, provided
for the admission of indigent children who are not the orphans of soldiers,
the provision being that the county should support such indigent children.
This aet, with some slight amendments, is found in McClain’s code, sections
2701 to 2708, inclusive.

A careful examination of these different acts shows that it has been the
policy of the state and the intention of the law that the orphans of soldiers
kept at the home should be supported by the state at large out of the state
fund.
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None of the acts limit the benefits of the home to the children or
orphans of Iowa soldiers. While I think that the intention was that the
benefits should be for the orphans having a legal settlement in the state,
the law is silent upon it. The humane policy of the law, I think, fairly
embraces all soldiers’ orphans, whether they are Iowa soldiers or not. On
the other hand, I think the county authoritiessending children to the home
should not send those having a legal settlement in any other state; that
such orphans, if paupers, should be sent to the place of their settlement
under the poor laws.

My couclusion is that the state is under obligations to support at the
home the orphans of all soldiers who are admitted to the home, reserving
the question, however, as to whether they should support orphans not
having a legal settlement within the state.

I know nothing about the facts of these cases, but have seen nothing to
cause me to suspect the good faith thereof. If the orphansnamed were the
orphans of soldiers having a settlement in Towa, and the county has paid
for the maintenance thereof, thus relieving the state of its obligation under
its existing lawe, my judgment is that they are valid claims against the
state. Yours respectfully,

MILTON REMLEY,
Attorney-General.

CONSTITUTIONALITY OF A STATUTE-—An act which would ever be
limited in its operation to certain cities would not be
constitutional if it became a law.

DEs MOINES, Iowa, April 10, 1896.
Hon. F. M. Drake, Governor of Iowa:

DgAR SIR—Yours of to-day asking my opinion upon the constitutionality
of house file No. 290, has received as careful attention as time permits,

The bill amends section 1 of chapter 1 of the acts of the Twenty-fourth
General Assembly so as to make the act applicable to cities which had
25,000 inhabitants at the time of the state election in 1895,

There are, I believe, but six cities in the state to which the act as
amended would apply. They are as definitely known as if they had been
specially named in the bill. The Jaw as amended cannot apply to any other
cities than the six referred to. This being true, under the decision of the
supreme court of this state in the case of State, ex rel., West v. Des Moines,
65 N. W. Rep., 818, the act in question is local legislation and is repugnant
to the constitution.

1f the bill were amended by striking out of the next to the last line the
words, *‘at the time of the state election in 1895,”’ this constitutional objec-
tion would, in my opinion, be obviated.

Yours respectfully,
MILTON REMLEY,
Attorney-General.
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COMPENSATION OF PUBLIC OFFICERS — SHERIFFS, DEPUTY
SHERIFFS AND BAILIFFS—Neither a sheriff nor his
deputy can draw a salary as a bailiff.

Towa Cimy, Iowa, April 14, 1896.
H. F. Arnold, Esq., County Attorney, Manchester, Iowa:

DEAR SIR—Your favor of the 10th inst. at hand in which you state the
following facts and ask my opinion upon the following questions:

‘“We have a regularly appointed deputy sheriff who receives a salary
fixed by the board of supervisors at our last term of court. The sheriff
appointed him, in addition, as court bailiff, and he now claims as additional
fees to his salary as deputy sheriff, compensation as bailiff, and I should
like your opinion:

First.—‘ Whether a deputy sheriff regularly appointed and acting as
such and receiving a fixed salary as suca deputy from the county, is
required to attend the regular terms of court as such deputy under the
salary so fixed for him?

Second.—** Whether a deputy sheriff regularly appointed and acting as
such and receiving a salary so fixed as above, when he attends a regular
teem of court during his term of office, can, in addition to his salary,
demand and collect, or ba paid compensation as bailiff, whether he has
baen specially designated as such or not?”’

In reply I would say that the statute is a little obscure as to the duties
and compensation of bailiffs, section 476 of McClain’s code appearing to be
the only section referring thereto. The number of bailiffs is to be fixed by
the court. The sheriff shall appoint them. He is to be allowed the assist-
ance of such number of bailiffs as the court may direct. The sheriff is as
responsible for their acts as if they were deputy sheriffs.

In Bringolf v. Polk County, 41 Iowa, 454, the court held that the county
must pay a reasonable compensation for their services, and it is there
stated that if they perform services for which a fee is allowed by law, they,
and not the sheriff, are entitled to the fee, and the amount of fees earned
by them must be taken into account by the board of supervisors in fixing
the amount of their compensation.

The sheriff is required to attend court, and for such services he is allowed
such salary as the board of supervisors shall determine. (Section 5062,
MecClain’s code.) If the sheriff, attending to other duties, desires the deputy
to attend court, he is not attending court as bailiff, but as a deputy sheriff.
If a deputy is serving papers or performing other duties, he is not entitled
to compensation as a bailiff.

The spirit of the law and the decision of the Bringolf case leaves no
doubt in my mind that one person cannot occupy the office of deputy sheriff
and bailiff at one and the same time. The sheriff is not entitled to the fees
earned by the bailiff, and I can conceive of no principle of law by which a
person receiving a salary as deputy sheriff can also receive a salary for the
same time as bailiff. If a bailiff earn fees by performing sheriff’s duties
and receives the same, the supreme court says: ‘‘Such fees should be taken
into account by the board of supervisors in determining the compensation

of the bailiff.”
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Replying to your first gquestion specifically, I would say that the sheriff
by himself or deputy is required to attend the regular terms of court, and
neither would be entitled to receive the compensation of bailiffs while so
attending.

1 infer from the statement of facts that your board of supervisors has
construed section 3 of chapter 75, acts of the Twenty-fifth General Assembly,
to apply to counties having a population of less than 28,000. If that is the
case, I do not wish anything said above to be considered an approval of that
construction of the law, and by silence I would not wish to endorse the right
of the board in counties having less than 28,000 of population to appoint a
deputy sheriff and pay his salary out of the county treasury.

Yours respectfully,
MILTON REMLEY,
Attorney-General.

OFFICIAL NEWSPAPERS—PROCEEDINGS OF BOARD OF SUPER-
VISORS—The costs in a criminal case may be stated in the
aggregate in publishing the proceedings of the board.

Iowa CiTy, Iowa, April 16, 1896.
C. Q. Saunders, Esq., County Attorney, Council Bluffs, Towa:

DEAR SIR—Yours of the 8th inst. at hand, asking my opinion upon the
following question:

‘¢Will it be a compliance with the law if the county auditor, in publish-
ing the proceedings of the board of supervisors, shall publish only the total
of witness fees in the district court and before justices of the peace? e. g¢.,
there are perhaps thirty witnesses allowed fees for having been in attend-
ance upon the justice court of H. C. Cook; is it necessary that the name of
each witness and the amount allowed him be printed?*’

In reply, I would say that sections 304 and 307 of the code were repealed
by chapter 197, acts of the Twentieth General Assembly, and a substitute
enacted therefor. This has again been amendea by section 2, chapter 86,
acts of the Twenty-first General Assembly, and the law is correctly stated
in section 428 of McClain’s code.

It will be noticed that section 304 of the code of ’73 required the publica-
tion of ‘‘a schedule of the expenditures and receipts of the county, which
shall state the names of all claimants, the amount claimed and the
amount allowed, and for what purpose allowed.’’ These two sections were
construed in the case of McBride v. Hardin County, 58 Ia., 219, and the
statement of bills allowed, it was held, was required to be published in but
one paper.

It will be noticed that the language in regard to the publication has
been materially changed. 'The language of the present law is, ‘‘ All the
proceedings of the board of supervisors, a schedule of bills allowed, and the
report of the county auditor, including a schedule of receipts and expendi-
tures.”” This change was evidently for some purpose. It will be noticed
that the names of the claimants are not specified to be published, nor the
amounts claimed, the amounts allowed, and for what purpose. Only a
schedule of bills allowed is required to be published, and a schedule of
receipts and expenditures.
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‘What is meant by a schedule of bills? I am inclined to the opinion that
it means a concise statement of the different bills allowed; not necessarily
an itemized statement, but such a statement as sufficiently describes the
bill; giving the amount allowed, with something to identify the bill, usu-
ally the name of the person to whom allowed, er the case in which the bill
is allowed. If each witness filed a claim against the county, and each claim
were acted upon separately, it would probably be necessary tc give the
name of each witness, but if a bill of costs from the justice court is pre-
gented for a case, as is usually done by the justice certifying up a transcript
of the costs of the case, and it is acted upon as a bill and is allowed, to be
paid to the person entitled thereto as shown by the bill, I see no reason
why publishing a statement of ‘“Costs in the case of State v. John Doe,
$ ,’” would not be sufficient.

It might be well, in such case, to place all costs under the head of
‘ Criminal prosecutions before a justice.”” In this way the costs of publica-
tion might be very materially lessened, which seems to have been the inten-
tion of the legislature by changing the law after the decision in the case of
MeBride v. Hardin County.

I think the above would be a compliance with the requirements of the
statute. Yours respectfully,

MILTON .REMLEY,
Attorney-General.

REQUISITION — EMBEZZLEMENT — Facts stated in an information
held not to charge embezzlement. Under an application founded
upon such information, the governor should not deliver
the accused to the officers of a sister state.

DEs MOINES, Iowa, April 17, 1896.

Hon. F. M. Drake, Governor of Towa, Des Moines, Towa:

DEAR SIR—You ask my opinion as to whether or not the complaint
(information) in the case of State of South Dakota v. Fred Cates, a copy of
which is attached to the requisition issued by the governor of South Dakota
for the apprehension and arrest of said Cates, charges said Cates with the
crime of embezzlement under the laws of South Dakota.

The complaint was made before and filed in the office of one James
McKinley, a justice of the peace in and for Davison county, South Dakota,
and by said complaint it was sought to charge said Fred Cates with the
crime of embezzlement. The facts set out in said complaint show that the
complainant, Herbert E. Cheadle, on or about the 1st day of October, 1895,
sold and delivered to said Cates a team of horses at the agreed price of
$100, the said Cates to pay the said purchase price by delivering to said
Cheadle twenty tons of corn stalk fodder at the agreed price of $5 per ton,
and that if said Cates did not deliver the whole of said twenty tons of fodder,
that he would execute to said Cheadle a note for the balance or difference
between the fodder so delivered at the price above named, and the agreed
price of the horses, and secure the payment of the note by a chattel mort-
gage upon one corn plow, one stirring plow and all his household goods.
That said Cates delivered but five tons of said fodder and failed to make
and deliver said note and mortgage according to said agreement.
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Under the statutes of South Dakota, as under the statutes of most of the
states, a person charged with embezzlement must have been an agent, clerk
or servant and must have come into the possession of the money or chattels
alleged to have been embezzled, by virtue of his employment in such capa-
city. While embezzlement is defined by the statutes of South Dakota as
“‘the fraudulent appropriation of property by a person to whom it has been
intrusted ’’ (Compiled Laws of Dakota, 1887, section 6796), yet by sections 6797
to 6801 it will be seen that the crime of embezzlement can only be com-
mitted by persons standing in a relation such as agent, clerk or servant of
the party whose money or property is embezzled. By the sections referred
to, the statutes of South Dakota make the misappropriation of money or
property by a common carrier, a trustee, bailee, agent, clerk or servant,
embezzlement. And it is expressly provided (section 6804) that upon an
indictment for embezzlement it is a sufficient defense that the property was
appropriated openly, avowedly and under a claim of title preferred in good'
faith, even though such claim is untenable.

I refer to the compiled laws of 1887, as I have no later edition at hand.
Section 24 of the enabling act (approved February 22, 1889,) the act of con-
gress under which the territory of Dakota was divided into North Dakota
and South Dakota and both admitted into the union as states, provides that
““all laws in force made by said territory, at the time of their admission
into the union, shall be in force in said states, except as modified or changed
by this act, or by the constitutions of the states respectively.” I have
examined the act referred to, the constitution of the state of South Dakota
and the acts of the legislature, and find no change in the statutes affecting
the crime of embezzlement.

The facts set out in the complaint show a sale of the property alleged to
have been embezzled. The parties did not stand in the relation of master
and servant or principal and agent; no relationship of this character existed.
It is true that Cates failed to fulfill his part of the contract, but if he
entered into the contract in good faith, his failure to fulfill the same would
not subject him to a criminal prosecution. Even though he did not enter
into the contract in good faith, such fact would not make him guilty of the
crime charged in the complaint.

My conclusion is that the facts stated in said complaint show aflfirma-
tively that said Cates is not guilty of the crime charged, and in my opinion,
a warrant authorizing his removal from the state should not be issued.

Yours respectiully,
MILTON REMLEY,

Attorney-General.

WHEN A BILL PASSED BY THE GENERAL ASSEMBLY
BECOMES A LAW-—-Construction of the constitutional
provisions relating to the same.

Drs MOINES, Iowa, April 22, 1896.
Hon. F. M. Drake, Governor of Iowa, Des Moines, Towa:
DEAR SIR—Your favor of the 21st inst. at hand, in which you submit to
me the following questions, upon which you desire my opinion:
First.—** A bill came to the governor on Tuesday, April Tth. It was his
intention to let the bill become a law without his signature. On Saturday,
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the 11th, the day of adjournment of the general assembly, when the gov-
ernor was about to send the bill to the secretary of state, as provided by
law, it was found that the bill had not been signed by the presiding officers
of the houses, The defect was remedied on that day. What is the legal
status of the bill? In other words, did it become a law on April 10th in
accordance with the provision of sections 15 and 16, article 3 of the con-
gtitution?’

In regard to this, I would say section 15 provides: ‘ Every bill having
passed both houses, shall be signed by the speaker and president of their
respective houses.” The next section provides: ¢ Every bill which shall
have passed the general assembly shall, before it becomes a law, be
presented to the governor,” ete.

It will be noticed that the signing of the bill by the presiding officers of
both houses is necessary. Such signing is an authentication of the bill,
practically a certificate of the faet that it has passed both houses. The
governor would have no right to assume that the paper presented to him in
the form of a bill had passed both houses of the general assembly, without
the signature of the presiding officers thereof. Suppose the governor
would approve and sign a bill which had not been signed by the presiding
officers of both houses. Would it become a law? I think there could be
but one answer; that it would not. The governor is not authorized to
approve or disapprove a bill until such time as it shall have received the
signatures of the presiding officers of both houses.

My conclusion is that the bill, when it came to the governor on April
7th, was not a bill of which he could take cognizance. It did not become
8o until the 11th, on which day it was signed by the presiding officers of
both houses. Consequently it did not become a law upon the 10th.

I think it should be treated as if the bill were presented to the governor
for his approval on the 11th day of April, when it came into his possession
duly signed by the presiding officers of both houses.

Second.—** A bill comes to the governor with the following enacting
clause: ‘Be it enacted by the General Assembly of Iowa.” Is the defect
fatal?”

Third.—** Another bill omits the word ‘general’ from the enacting
clause. Same question as in No. 2.”

I will consider these two together. Section 1 of article 3 of the con-
stitution provides: ¢ The style of every law shall be—* Be it enacted by the
General Assembly of the State of Iowa.’” It will be observed in question 2
that the words ‘‘state of’’ are omitted and in No. 3, that the word ‘‘general’’
is omitted. ‘

Among the constitutional law writers and decisions of courts, there has
been much discussion whether the provisions of a constitution are mandatory
or directory. I have no question in my own mind that the greater weight of
authority holds that the provisions of constitutions are mandatory.
There are some decisions of very respectable courts, however, which make
a distinction between what is called the essence of a law and the form; and
hold that a provision of the constitution which relates to the essence of the
law is unquestionably mandatory, but those provisions relating to the form
alone are directory. There appears to be force and reason in this distinc-
tion, but it is not necessary to enter into this discussion.
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I concur with the idea that all constitutional provisions should be con-
sidered mandatory and binding upon the conscience of legislators, and the
political and judicial officers of the state, as well as all citizens. The ques-
tion presented, however, is not so much the construction of the constitution
as the application.

The Nevada constitution provides, ‘‘The enacting clause of every law
shall be, ‘ The people of the state of Nevada represented in Senate and
Assembly, do enact as follows:’’’ The enacting clause of a certain bill
omitted the words “ Senate and.”” The Nevada supreme court held that
such omission was fatal.

State v. Rogers, 10 Nevada, 250.

In State v. Wright, 12 Pac. Rep., 708, with similar constitutional provi-
sions, a heavy pen stroke appeared through the words, ‘‘ Be it enacted,’’ and
the supreme court of Oregon held it was doubtless done surreptitiously by
some irresponsible party, and it was held that the legislative intent could
not be defeated in such manner,

In Swan v. Buck, 40 Miss., 268 (292-3), it was held that the constitutional
provision as to the form or style of the act did not exclude the use of some
other phraseology or form. The constitution of Mississippi had a provision
similar to ours,‘‘ The styleshall be—* Be it enacted by the Legislature of the
state of Mississippi.’’”’ In the act before the court, thestyle was: ‘‘Resolved
by the Legislature of the state of Mississippi.” The court says: ¢ There
are no exclusive words in the constitution negativing the use of any other
language, and we think the intention will be best effectuated by holding
the clause to be directory only. It is necessary that every law should show
on its face the authority by which it is adopted and promulgated, and
that it should clearly appear that it is intended by the legislative power
that enacts it that it should take effect as a law. These conditions being
fulfilled,all that is absolutely necessary isexpressed. * * * Therequire-
ment of the constitution is thereby substantially complied with, and the
will of the legislature sufficiently declared.”

The Maryland constitution provided: ¢ The style of all laws of this
state shall be—‘Be it enacted by the General Assembly of Maryland.’” In
the law presented to the court the words, ‘ by the General Assembly of
Maryland,” did not appear. The court said: ‘‘Being satisfied that the
words, ‘‘by the General Assembly of Maryland,’’ are not of the essence and
substance of the law, but their use directory only to the legislature, we
cannot, because of their omission from the enactment, declare the law in
question unconstitutional.”

Admitting, however, that all the provisions of the constitution are man-
datory, the question arises whether the omission of the words referred in
questions 2 and 3 are a material defect? The authority by which the law
is promulgated sufficiently appears. There can be no reasonable doubt
that the general assembly intended to comply with the provision of the con-
stitution in the style of the bill, and in my opinion, there has been a sub-
stantial compliance with the constitution. They do not go to the essence
of the law. Evidently it is a clerical error. The law does not regard little
things which do not go to the essence, or those appearing to be simply
clerical errors. If such omissions are fatal to the bill, where will be the
line at which we may stop? Suppose a ““t”’ was not crossed, and “i”
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was not dotted, or a word spelled wrong in the enacting clause, would it be
contended that the bill failed to comply with the constitution so as to be
fatally defective?

The constitution was designed to lay down general rules by which the
rights of the people might be better protected, and I cannot think it was
intended to thwart the will of the legislature because of some clerical -

error. Yours respectfully, )
MIiLTON REMLEY,

Attorney-General.

TAXATION—-PUBLIC OFFICERS—Duty of county auditor, upon receiv-
ing notice of transfer of personal property, as to tax assessed
against said property.

lIowa Crry, Iowa, April 27, 1896.

Owen Lovejoy, County Attorney, Jefferson, Iowa:

DEAR SIR—Yours of the 24th inst. at hard, in which you ask my con-
struction of section 853 of the code as amended by chapter 39, acts of the
Twenty-fourth General Assembly, upoa the following points:

First—*If the notice contemplated is served upon the auditor after the
tax becomes due is he obliged to go into the treasurer’s office and assess the
owner with the tax, the property having been transferred before the tax
becomes due?”’

Second.—*“After the tax becomes due, does the service of the notice upon
him authorize or compel him to release the party originally assessed with
the tax from such tax upon the treasurer’s books, the property having
been transferred before the tax became due?”’

The section as amended is as follows:

‘“All taxes upon real estate shall, as between vendor and purchaser,
become a lien upon such real estate on and after the 31st day of December
in each year. And when a merchant or otker person assessed with personal
property only, shall sell or tranefer in bulk any stock of goods or merchan-
dise, after the tax thereon have become payable and remaining unpaid, all
such unpaid taxes shall become a lien upon such personal property in the
possession or under the control of such purchaser or vendee; and when any
such transfer occurs after the assessment and before any such tax becomes
due and can be paid, the auditor shall, upon notice being given to him,
change the name as to the owner, and any such tax shall be collectible
against such owner, purchaser or vendee, the-same as if such personal
property had been assessed in his or her name.”

The amendment to the section made by the Twenty-fifth General Assem-
bly was with the view to secure the payment of taxes assessed againstthose
persons who had personal property only. The statute in regard to the dis-
tress and sale of personal property did not make the tax a lien upon per-
sonal property until seized by the treasurer. The amendment affects goods
gold by those persons who are assessed-with personal property only, and
does not apply in case the seller of a stock of goods has real estate other
than his homestead assessed tohim. It is intended to give the treasurer
the means of collecting the tax, in case of a transfer of the property taxed,
when the person against whom it is assessed has no real estate upon which
it is a lien.
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Section 843 of the code makes it the duty of the auditor to deliver the
tax list to the treasurer on or before the 31st day of December, and take
his receipt therefor. Taxes may be paid at any time after the tax lists go
into the hands of the treasurer, and it is the duty of every person subject to
taxation to go to the treasurer’s office sometime between the first Monday
of January and the lst of March, and pay his taxes. (Section 857.)

I know of no authority for the auditor making any entries in the tax lists
after they pass into the hands of the treasurer. He holds the treasurer’s
receipt, and under section 844, must make and certify a statement of the
aggregate valuation of lands and also the aggregate amounts of each sepa-
rate tax as shown by said tax books.

If one wants the entry made by the auditor, he should give the notice
before the tax books leave the auditor’s hands. Hence, in answer to your
first question, I would say in my judgment the auditor has no authority to
go into the treasurer’s office and make any entry in the tax books.

I would answer your second guestion in the negative. I do not under-

stand that the section as amended releases the person owning the property
at the time it was assessed against him from the obligation to pay the tax.
This section does not change the law making one liable for the assessment
on property owned by him the first day of January, but is only a provision
to secure the tax levied in the case named.
I would not like to say that if the purchaser were obliged to pay the tax,
he might not recover from the seller. The change of thename of the owner
may be only for the purpose of having a memorandum so as to keep the
treasurer in mind as to how the tax may be collected.

Suppose a case. A, with $10,000 in cash on the 1st of January, isassessed
therefor. Say, on the 1st of June he purchases therewith a stock of goods
from B for $(0,000, and the notice referred to in said section is given to the
auditor. Will it be contended that he becomes primarily liable for thetax
on the cash assessed to him and also for the tax assessed on the stock of
goods which he bought on June 1st? I think not. The section, as amended,
may require him to make provision so that the tax of B shall be paid. At
least he shall take the stock of goods subject to the lien created by said
section. If B hasreal estate, then the section does notapply.

I am very clear, however, that the auditor cannot be required, after the
tax becomes payable, to change the name of the owner on the tax book after
the tax books have left his hands.

Yours respectfully,
MiLTON REMLREY,

Attorney-General.

DOMICILE—INSANE PERSON—How a domicile may be acquired.
Des MOINES, Iowa, April 23, 1896,
C. H. Kelley, County Attorney, Forest City, lowa:

DEAR SIR~—Yours of the 17th inst. failed to reach me in time to comply
with your request by telegraphing an answer, and at the earliest possible
moment I reply. You submit substansially the following state of facts:

¢ December 29, 1892, one Oliver Thompson, a resident of your county,
was sent to the insane asylum at Independence. On December 25, 1894, his
father went to Independence, and the patient was turned over to him and
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brought back to your county. Sometime in the month of March, 1895, the
father moved to Presho county, South Dakota, taking his family and insane
son with him, where they have bota since resided.

In September, 1895, proceedings were had in Lyman county, South
Dakota, to which Presho is attached for judicial purposes, before the board
of insanity, and Oliver Thompson was again adjudged insane, and wastaken
in custody by the sheriff of Lyman county, and has since been in his charge.
Oliver Thompson is an unmsarried man, and has atall times, exeept when in
the insane asylum, and the time that he was in the custody of the sheriff
of Lyman county, been a member of his father’s family. The sheriff of
Lyman county brings the person to your county and wishes the commis-
sioners of insanity of Winnebago county to take charge of him.”

You ask my opinion as to the liability of the county under the facts
stated.

It is undoubtedly true that the domicile of a person is not lost until one
is acquired elsewhere. It is alsotrue thata person of full age who becomes
insane and has no volition in the matter cannot change his domicile. It is
also true that the domicile of a minor changes with that of his parents.
These are the general rules.

It has, however, been held that an insane person who continues in his
father’s charge and as a member of his family, is the ward of his father so
that when the father changes his domicile, the domicile of the insane per-
son is changed likewise.

I presume that there is no question that the father and Oliver Thomp-
son resided in South Dakota a sufficient length of time tosecure a domicile.
The domicile of the father being in Winnebago county prior to his removal,
he having charge of his son from infancy up to the present time, the son
never having elected or chosen a place of domicile, other than the place of
his father’s domicile, under both English and American cases, his domicile
would not bein Winnebago county, after he had remained in South Dakota
a sufficient length of time to acquire a domicile there.

Buswell on Insanity, section 342.
Holyoke v. Hawkins, 5 Pick., 20.

He was, as I understand it, never emancipated from his father; was
always a member of his father’s family, and in fact has never chosen a place
of settlement. So far in life, that place of settlement or domicile has been
chosen by his father. If I understand the facts correctly, the case is an
" exception to the general rules above stated.

If the young man had chosen a place of residence and had been emanci-
pated from his father, ceased to be a member of his family, a different rule
would apply. Other questions of fact might enter into it. If it could be
shown in any event that at the time he went to South Dakota he had mental
capacity sufficient to chose his place of settlement, the fact that he after-
wards became insane, would not defeat the choice thus made.

Under the statement of facts, it is impossible for me to definitely deter-
mine the question more plainly than stated above. I think, from the facts
stated, that he had acquired a settlement or domicile in South Dakota, and
the commissioners of insanity in your county, in that case, should be under
no obligation to take charge of him.

Yours respectfully,
MILTON REMLEY,

Attorney-General.
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SCHOOLS, BOARD OF DIRECTORS—A board of directors has no
authority to make a contract for the employment of a
superintendent for a period of five years.

Towa CrITY, Iowa, April 27, 1896.

G. W. Dawson, County Attorney, Waterloo, Towa:

DEAR SIR—Your favor of the 23d inst. at hand, in which you state that
the superintendent of the city schools was elected in 1893 for five years. He
held a state certificate for five years dated January 1, 1891. During the last
two years the majority of the people have been opposed to the superintend-
ent, and now a majority of the board are opposed to him and have asked
him to resign. There are two questions involved:

““One is: Did the board have a right to make a contract with the super-
intendent for five years when no member of the board was elected for more
than three years? Theotheris: Had the board a right to make a contract
with the superintendent for a longer time than the life of his certificate,
even though he were granted a new certificate after the expiration of the
old one?”

First.—Replying to the last question first, [ would say that the policy of
the law is that no teacher shall be employed who does not have a certificate.
If a certificate is held by the teacher during all the time that he is teaching
school, it occurs to me that that is sufficient.

Second.—The real question is, had the board authority to enter into a
contract for five years for the employment of a superintendent? The law
authorizes the board of directors to employ teachers and make contracts
employing janitors, furnishing fuel and school supplies. This is unques-
tioned. The election of directors occurs every year, so that the people may
give expression to their wishes in regard to the management and con-
trol of the schools. The directors are required by law to make out state-
ments annually and publish the same, so that the electors may know about
the expense of the schools. The annual elections are intended for the peo-
ple to make changes, if needed; approve or disapprove of the management
of school affairs by the board of directors.

If a contract may be made with a superintendent of city schools for five
years,why not for twenty-five? If acontractcanbzmade withhim, why may
not a like contract be made with all the teachers necessary, and all the jan-
itors and carpenters to do repair work, and a contract made to furnish sup-
plies and fuel, and, in fact, every contract anticipating the wants of the
schools for the entire twenty-five years? If this can be done, then subse-
guent boards of directors have practically nothing to do.

In my judgment, such contracts are contrary to the intent and spirit of
the law. I do not think a board of directors in office three years ago could
deprive their successors of performing the functions of their office which
the law intended them to perform. I see nothing in the statutes which
leads me to think it was intended that the board of directors should employ
teachers by contract running for more than one year. They only have such
authority as is given them by law, and while the law does not limit their
authority to one year in express language, yet, under the spirit of the law,
it seems to me it should thus be limited. Certainly it should not extend
beyond the time that the majority of the board hold their office. They
cannot bind their successors.
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I have found no case directly in point, but a number of authorit’es which
enuaciate this principle, I think, could be cited. In my judgment, a con-
tract for the employment of a superintendent for five years is against public
policy, wltra vires and void. Yours respectfully,

. MiLTON REMLEY,
Attorney-General.

CLAIMS—Certain claims being costs taxed against the state in suits
brought by the board of railroad comissioners should
be paid by the state.

DEs MOINES, Iowa, May 1, 1896,

Hon. G. W. Perkins, C. L. Davidson and E. Dawson, Railroad Commission-
ers, Des Moines, Iowa:

GENTLEMEN—You request my opinion as to whether certain costs taxed
against the plaintiff, the state of Lowa, or the board, should be audited and
paid by the commissioners out of the appropriation made to defray the
expenses of litigation. One of the cases referred to, I am informed, was
brought to enforce the order of the board in'regard to an overhead crossing.
The other cases were brought in the name of the state, or the board of com-
missioners, against different railroads at Council Bluffs, to enforce an order
of the board in regard to joint rates. In each case the costs, as I under-
stand it, were taxed to the plaintiff.

The authority of the board to bring actions in its name or in the name
of the state is derived from sections 16 and 28 of chapter 28 of the acts of
the Twenty-second General Assembly. Section 28 of the act relates to suits
brought to recover penalties for extortion or unjust discrimination, as
provided by sections 26 and 27 of the act. Under section 16, however, it is
made the duty of the board of railroad commissioners to bring an action to
enforce any lawful order or requirement of the board. Under this section
wherever the board has authority to make an order, whether that anthority
is derived from chapter 28 of the laws of the Twenty-second General Astem-
bly or some other statute, the board is authorized by this act to enforce the
order by proper proceedings in court.

Suits having been brought by virtue of the authority given under section
16, the costs and expense of such suits are provided for by section 31 of the
act. This section 3J ‘‘appropriates $10,000 or so much thereof as may be
necessary, to defray the necessary expenses of the commissioners in making
investigation and prosecuting suits, and to pay all necessary costs attending
the same.”

In my judgment, the claim submitted to me should be properly audited
by the commissioners and paid by a warrant issued by the st;a.te auditor
upon the requisition of the commissioners.

I return the bill herewith.

Yours respectfully,
MiLTON REMLEY,
Attorney-Qeneral.
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PUBLIC OFFICERS —WARDEN OF ANAMOSA PENITENTIARY
GIVING AWAY STONE—Authority so to do. Liability therefor.

Iowa CITy, Iowa, May 4, 1896
M. W. Herrick, Esq., County Attorney, Monticello, Towa:

DEAR SIR—You request my opinion upon the following statement of facts:

“Last October Warden Madden gave to an employe of the penitentiary
four car-loads of rock, the same being what is called rubble stone, all pre-
pared for building purposes. He caused it to be loaded on the cars by
convicts without charge. Isthe warden, for such acts, liable to indictment
for a violation of chapter 20, laws of 1874? To what does ‘such stone’ in
the fourth line of said page refer? If not so liable to indictment, is he
liable for the violation of any provision of the statutes?”’

In regard te this I would say the title of chapter 20 clearly indicates the
.purpose, viz : ‘- For the breaking and loading of stone by convict labor at
the Anamosa penitentiary and the state quarry to be used in improving
highways and streets by macadamizing.” Section 1 of the act apparently
contemplates that all refuse stone which is not used for building purposes by
the state shall be broken up into macadam. Section 3 provides for the fur-
nishing of such broken stone to any county, township, road district, town or
city. Section 2 seems to contemplate the event of many counties making
application therefor. Taking the entire act together, I would not say thast
it was the duty of the warden to break up stone into macadam unless there
was demand therefor, or future orders to be filled. In prosecuting the
work of the state, stone of a certain kind being needed, there might be a
great deal of refuse stone not used by the state, and in advance of the
orders from counties, townships, etc., who are entitled t)» receive the
broken stone, I cannot think that the legislature intended the work on
the state buildings to ba delayed until all of the refuse stone was thus -
broken

In the last sentence of section 3 of the act, the phrase, ‘“such stone,”
occurs twice. The requisitions for such stone (that is, stone broken suitable
for macadam) shall be filed in the office of the warden and he shall fill the
same in rotation in the same order as they are received by him, and none
of such stone (:vidently stone. broken for macadam) shall be used or dis-
posed of for any other purpose whatever, except for the use of the state and
such purposes as are named in said act. I do not think that this refers to
any stone other than that which may be broken for macadam. The evident
intent of the legislature was that counties, cities, etc., should have all
macadam that was broken up so that their orders might be fiiled.

It will be noticed that disposing of ‘‘ such stone ’’ is not made a criminal
offense and there is no penalty for a violation of this act in itself.

I do not find any section of the statute which in express terms is violated
by the act of the warden referred to. He is the general superintendent and
financial agent of the state. (McClain’s code, sections 6141, 6147 and 6217.)
He must have considerable latitude. It may be that the stone loaded upon
the cars was such as could not be used, and that putting the same on the cars
was no greater labor than carrying it off to throw on the dump.

You will probably recall that chapter 20 of the acts of the Twenty-fifth
General Assembly, was enacted during the *‘ good roads ’’ agitation. It was
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then thought that many counties would jump at the chance to get macadam
by paying the freight on it for county roads. The result in this respect does
not meet the expectation. It would, in my opinion, be the sheerest non-
sense to require the warden to break up stone and pile it, not knowing
what would become of it. If there is an excess of refuse stone beyond what
isneeded for macadam, I can conceive of a condition under which it might be
perfectly proper for the warden to give it to anyone who would take it away.
I cannot, without knowing more of the facts, say that the warden acted
improperly, much less criminally.

If there is any law violated by said act, sections 5274 and 5275 of McClain’s
code might authorize an indictment for a misdemeanor, but I do not think
the act complained of was prohibited by any statute that even under these
sections the warden could be punished.

Yours respectfully,
MIiLTON REMLEY,
Attorney-General.

PUBLIC OFFICERS—SHERIFFS—COMPENSATION —Sheriff or his
deputy must attend district court; cannot perform duties by bailiffs.
If deputy sheriff attends court instead of sheriff he cannot
recover compensation as bailiff.

Iowa City, Iowa, May 4, 1896.
W. E. Groy, Esq., County Attorney, Rockwell City, Iowa:

DEAR SIR—Your favor of the 1st inst. at hand. You ask my opinion
upon an agreed statement of facts relative to the right of a deputy sheriff
to act as bailiff and receive pay as such while he is deputy sheriff. Enclosed
I send you a copy of an opinion upon the same subject which was given to
H. F. Arnold, county attorney. It covers nearly all of the points raised by
your statement of facts.

Let me add, however, in the first place, you say your county has less
than 28,000 inhabitants That being s0, I do not understand that the county
must allow a salary to the deputy. Section 3 of chapter 75 evidently relates
to the sheriffs referred to in section 2. The title to the act indicates its
purpose. It was not to authorize the board of supervisors to pay the salary
of a deputy except in those cases where the fees of the sheriff were turned
into the county treasury. It is evident to my mind that the legislature.
never intended that in counties having less than 28,000 inhabitants, the
sheriff should receive the fees the same as before the passage of this act,
and in addition thereto the deputy should be provided with a salary paid
by the county treasury.

If I am correct in this, then the pay of the deputy sheriff in your county
stands exactly in the same position that it did before the passage of chapter
75, acts of the Twenty-fifth General Assembly. Hiscompensation is a matter
of contract between himself and the sheriff. He does the sherift’s work
and the sheriff is entitled to the fees that he earns, and the county has
nothing whatever to do with his appointment.
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Under section 5062 of McClain’s code, the sheriff is allowed a salary for
attending district court, etc., in such sum as the supervisors may fix
between $200 and $400. It becomes his duty, then (McClain’s code, section
476) to attend the district court while in session, to preserve good order, and
to act as the ministerial officer of the court. If he cannotdo so personally,
then his deputy should attend for him, and while so attending is perform-
ing sheriff’s duties.

I think it is unquestionably the sheriff’s duty either to personally attend
the court or to have a deputy there, and where he is receiving the entire
fees of his office and the salary fixed by the board for those services, he is
entitled to no other compensation, whether it is performed by himself or
by his deputy.

The case of Bringolf v. Polk County, 41 Iowa, 554, holds that for services
performed by the bailiff, the sheriff is not entitled to pay therefor. The
court says: °‘‘If the sheriff employs them (the bailiffs) in the service of
papers for which a fee is allowed by law, they and not the sheriff are enti-
tled to the fees, which must be taken into account in fixing the amount of
their compensation. This will prevent the sheriff from performing his
duties by bailiffs paid by the county; and at the same time recover fees for
for the services performed by them.”

Your statement of facts shows that the sheriff has allowed the deputy
sheriff $100 a year as jailer of such county, and that the deputy sheriff ver-
bally agreed that if the board would allow a compensation for the jailer, he
would not ask for a salary. Under section 474 of McClain’s code part of the
duty of the sheriff is to ‘‘have charge and custody of the jail and other
prisons of the county, and all the persons in the same.” See also McDonald
v. Woodbury County, 48 Iowa, 404. His services as jailer aresa part of the
duties of his office, and the allowance by the board of $400, which is the
limit which they are authorized to allow under section 5062 of MeClain’s
code, and 3100 in addition thereto is in excess of their authority.

Under the facts stated, he would possibly be estopped from asserting that
he was not performing the duties of deputy sheriff all the time.

Under section 476 of McClain’s code, the sheriff appoints the bailiffs.
The court only determines the number which are necessary. The ninth
fact stated, viz., ‘‘that if a sheriff had been in attendance during said term,
he and one bailiff could have performed all the duties required by said
court,’”” and from the eighth fact stated, ‘‘ one bailiff was appointed besides
Ira Baker, the deputy sheriff,”” makes it apparent that the appointment of
Ira Baker, the deputy sheriff, as bailiff was for the purpose of discharging
the sheriff’s duties and enabling him to secure pay from the county, which,
as deputy sheriff, he could not obtain.

My conclusion from the authorities is that the sheriff or his deputy must
be in attendance in court all the time the court is in session. Second, that
the sheriff cannot perform the duties of his office by bailiffs. Third, if the
deputy sheriff, instead of his principal, attends upon the court he cannot
recover compensation as bailiff.

I cannot think that the law ever intended that the sheriff, having
accepted the office for the salary and the fees attached thereto, and employ-
ing a deputy to assist him, who is either earning fees for services performed
or discharging other duties of the sheriff so that the sheriff is earning fees,
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can, directly or indirectly, by appointing his deputy a bailiff, secure through
the county compensation not provided by law.

I return you the agreed statement of facts, contrary to my usual custom,
but I request that you send me a copy thereof.

Yours respectfully,
MILTON REMLEY,

Attorney-General.

JURISDICTION OF A JUSTICE OF THE PEACE to try certain crim-
inal cases where the defendant is charged with making
illegal sales of liquor.

Iowa City, Iowa, May 5, 1896.
Ouwen Lovejoy, Esq., County Attorney, Jefferson, Iowa:

DEAR SIR—Yoursof the 1st inst. at hand, calling my attention to section
2, chapter 35, laws of the Twenty-third General Assembly, and also to sec-
tion 1540 of the code, and you ask:

‘‘Has a justice of the peace jurisdiction to try a defendant for giving
away or dispensing intoxicating liquors in violation of said section 2, chap-
ter 35, laws of the Twenty-third General Assembly, and if so, does the
above punishment provided for in section 1540, apply to such cases?

In regard to this I would say that section 12, chapter 35, provides:
‘‘ Every permit holder, or his clerk, under this section, shall be subject to
all the penalties, forfeitures and judgmente, and may be prosecuted by all
the proceedings and actions, criminal or civil, and whether at law or in
equity, provided for orauthorized by the laws now or hereafter in force for
any violation of this act, and the act for the suppression of intemperance,
and any law regulating the sale of intoxicating liquors, and by any and all
proceedings applicable to such complaints against such permit holders,
and the permit shall not shield any person who abuses the trust imposed
by it or violates the law aforesaid.”

This seems to be as full and explicit as language can make it. It will be
noticed that section 1540 of the code, only applies to those persons who have
not a permit. It is construed in State v. Douglus, 13 Iowa, 279, as applicable
only to the class of persons not holding permits. It will benoticed, however,
that section 1542 is not limited to persons holding a permit, and the same is
true in regard to section 1543 of the code.

Your statement of facts does not inform me whether the defendant
holds a permit or not. I am of the opinion that if a person not holding a
permit violates the provisions of section 2, chapter 35, laws of the Twenty-
third General Assembly, he is amenable to the punishment provided for in
section 1540 of the code, and a justice of the peace has jurisdiction to try
the case. He is also liable under section 1542, and a justice has jurisdic-
tion for the first offense. He could also be indicted for a nuisance under
section 1543.

If, however, the person holds a permit, he would not be liable to prosecu-
tion before a justice under section 1540 of the code, but could be prosecuted
before a justice under section 1542, and be indicted for keeping a nuisance
under section 1543 of the code.

Yours respectfully,
MiLTON REMLEY,

Attorney-General.
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1. FISH LAWS—What method of fishing prohibited. 2. REMISSION
OF FINES—Who has power to remit same.

Drs MoOINES, Iowa, May 8, 1896.

Hon. Geo. E. Delavan, Fish Commissioner, Estherville, Towa:

DEAR Sir—Your favor of the 4th inst. at hand, in which you ask my
opinion as to ‘ whether using a spoon hook with three hooks attached or
made by welding the shanks of three hooks together, would be a violation
of section 2 of the fish laws passed by the last general assembly?”’

Section 2 is: *‘ No person shall use more than two lines with one hook
upon each line, for still fishing, trolling or otherwise.”” Three hooks upon
one line would be a violation of the statute. Welding the shanks of the
hooks together does not change the character of the hooks. They are still
three hooks, and I think without question would be a violation of the sec-
tion of the statute referred to.

You also ask, ‘‘ Has a justice of the peacs power to remit the fines of
convicted persons?”’

Unquestionably, no. The governor alone has that power. The board
of supervisors has no such power, or even to take less than the full amount
of the fine. Any attempt to change or remit a fine would leave the fine
exactiy as it was before, Execution could issue, or a mittimus issue upon
the judgment, notwithstanding the pretended remission.

Yours respectfully,
MiLTOoN REMLEY,

Attorney-General.

AUTOMATIC CAR COUPLERS—What fills the requirement of the law.
DEs MOINES, Iowa, May 9, 1896.

W. W. Ainsworth, Hsq., Secretary Board of Railroad Commissioners, Des
Moines, Towa:

DEAR SIR—Your favor of the 9th inst. at hand, in which you ask my
opinion upon the question, ‘ Whether section 1, of chapter 23, of the acts
of the Twenty-fourth General Assembly requires the automatic car
couplers, therein referred to, to be so constructed that the knuckles can be
opened or eet for coupling by a contrivance operated from the side of the
car, or is, provided the ordinary M. C. B automatic coupler, the knuckles
of which are opened by haud from the end of the car before the coupling is
done, a substantial compliance with the law?”

In reply I would say that section 1, of chapter 18, of the acts of the
Twenty-third General Assembly prohibited the use of cars after the time
stated therein ‘‘that are not equipped with safety or automatic couplers or
draw-bars, such as will not necessitate the going between the ends of the
cars to couple or uncouple them, but operate from the side of the cars.’’

This section was repealed by the acts of the Twenty-fourth General
Assembly, and in licu thereof was enacted section 1, of chapter 23, of the
acts of the Twenty-fourth General Assembly. You will note a material
change in the language of the two. This latter section provides for the
equipment of cars ‘‘ with automatic couplers so constructed as not to require

1
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any person or persons to be between the cars when the act of coupling or
uncoupling is done.” There is a substantial difference between the old
section and the new. The new section, as amended, contemplates that a
coupler which does not require any person to be between the cars at the
time the cars are coupled or uncoupled is sufficient.

I do not understand that this prohibits a coupler being used which
requires the knuckles of the coupler to be set by hand before the cars come
together, nor dozs it require a coupler that has a contrivance by which it
may be operated from the side of the car.

The act of the Twenty-third General Assembly seemed to provide for
such a coupler. That being repealed and another statute enacted in lieu
thereof, shows an intent on the part of the legislature to change the law in
that particular respect. The purpose of the law is to prevent the loss of
life and injury to the persons of railroad men engaged in coupling the cara.
The danger arises because of the bumpers giving away, or the maa coupling
getting his hands between the bumpers, or falling down between the cars
when they are in motion, and the purpose of the law is to have couplers
provided so that they will work automatically when the cars come together,
80 that any person need not be between the cars when the act of coupling
is done. No possible danger could arise from being at the end of the car
when the car is stationary. Thecoupler can be set by opening the knuckles
of the stationary cars with no danger whatsoever; then, when the cars
are brought together, the coupling is done automatically whether the man
is ten feet away or a mile distant.

In my judgment, any coupler, howsoever it may be operated, which does
not require the operator to be between the ends of the cars at the time the
act of coupling or uncoupling is done, is sufficient in contemplation of the

law. Yours respectfully,
MILTON REMLEY,

Attorney-General.

INTOXICATING LIQUORS —PERMIT-HOLDERS — With what officer
a permit-holder’s bond should be filed. Effect of
mistake, if filed with wrong officer.

Drs MoiNES, Iowa, May 12, 1896.
W. M. Jackson, County Attorney, Bedford, Towa:

DgAR SIR—Yours of the 11th inst. at hand, requesting my opinion upon
the * proper construction of sections 5 and 9 of chapter 3, of the acts of the
Twenty-third General Assembly, with reference to the place of filing the
bond of a permit holder,’’ and ask my opinion as to the ‘‘ proper disposition
to make of the bond, and would the fact that the bond was not deposited
with the suditor effect the liability of the sureties, or affect the admissibil-
ity of the bond in evidence in a suit for the breach of the same?”’

There is a patent conflict between the provisions of the two sections.
Section 5 provides that ‘‘ the said bond shall be deposited with the county
auditor.”

Section 9 provides: ‘The clerk of the court granting the permit shall
preserve as a part of the records and files of his office, all petitions, bonds,
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and other papers pertaining to the granting or revocation of the permit,
and keep suitable books in which bonds and permits shall bs recorded.”’

This, without any other section, conveys the idea that the bond itself,
after being recorded in the proper book, should be preserved by the clerk
as a part of the records and files of his office. The provision of section 5 is
unmistakable. There is a conflict that I would not undertake to reconcile,
but if we construe the two cases together, the bond being recorded in the
clerk’s office in a suitable book, he would still have the record of the bond
in his office, and if the bond were deposited for safe keeping with the auditor,
both provisions of the law would be more nearly satisfied.

Second.—1 do not think that the validity of the bond or the liability of
the sureties, or the right to introduce it in evidence in any proceedings
where competent, is at all affected by the question, as to who is the custo-
dian of the bond. Suppose a mistake were made as to the custody of the
bond? The sureties are not prejudiced thereby, nor does it affect the con-
sideration of the bond.

On no principle of law that I can conceive of, could it be contended that
the sureties were released because the bond was deposited for safe keeping
in some place that the law did not contemplate. The bond being recorded
in the clerk’s office, the clerk could give a certified copy thereof, which,
for all practical purposes, would be sufficient, but the original would be ad-
missible in evidence in any proceeding if it be shown to be the original.

. Yours respectfully,
MILTON REMLEY,
Attorney-Qeneral.

PUBLIC OFFICERS —SHERIFFS — COMPENSATION — Certain fees
that may be charged by sheriff.

Des MOINES, Iowa, May 18, 1896.
A. N. Wood, County Attorney, Grundy Center, Towa:

DEAR SiR—Yours of the 15th inst. at hand, in which you ask my opinion
upon the following questioas, combining three in one:

‘s the sheriff entitled to $2, under section 5047 of McClain’s code, in
addition to the fees allowed in section 5060, for taking a prisoner to the
penitentiary and making his return; also for taking a person to the insane
hospital under an order of the commissioaers; also for taking a person to
the reform school under an order of the judge?”’

In reply I would say that the compensation provided for in s3ction 5060
of McClain’s code, for the duties therein named, i3 stated in said section to
be *“as full compensation therefor.” Section 5047 of McClain’s code, in my
judgment, has no reference to such orders. The sheriff in conveying a
prisoner in his custody from the county jail to the penitentiary doss not
serve any papers, but on the other hand is simply, as an executive officer of
the court, disposing of the prisoner in his posse:sion as directed by the
judgment of the court. It is a misuse of language to say that a sheriff
gerves g mittimus. The mittimus is issued and placed in the hands of the
sheriff as authority for the warden of the penitentiary or the jailer to
receive the prisoner and retain him in custody. He makes no return of the
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mittimus. He may take a receipt from the warden of the penitentiary for
the prisoner, but all the duties performed in regard to conveying the
prisoner to the penitentiary, or the reform school, or a patient to the
insane hospital, are embraced within the term, ‘‘conveying a conviet, or
patient,”’ ete.

Even if the services performed were within the general class described
in section 5047, yet specially naming the duties referred to in section 5060,
would, under well known rules of construction, remove them from the
general class and the special provision would prevail over the general.
Under no view of the law do I think the sheriff could charge anything out-
side of the provisions of section 5060, for the services therein named.

I do not mean to say that if a prisoner is not in the custody of the sheriff
and the sheriff must procure a warrant of the court for his arrest before he
can be taken to the penitentiary, that he may not on such warrant charge
the 82 for service and such other fees as may be allowed by the law. But
where the prisoner is in jail or in court at the time the sentence is given,
no warrant is needed and no service of any paper is made such as is con-
templated in section 5047.

Second.—You further ask: ‘‘Is the sheriff entitled to $2 under section
5047, for serving a mittimus, where a person is convicted by the district
court and sentenced to serve a term in i1he county jail, or is it covered by
the fees provided by section 5054 of the same code?’’

The general form of a mittimus or ‘“warrant of commitment,”” as it is
called, is given in section 5630 of McClain’s code. A person sentenced is
presumed to be in the custody of the sheriff as a ministerial officer of the
court. If heis not on bail, he is brought into court by the sheriff from the
jail. I cannot conceive how a mittimus can be served in the sense of serv-
ing an execution or a warrant. It is simply a command to the sheriff to
receive the prisoner into custody and detain him in the jail. The sheriff
could not serve a paper on himself very well. Hence,I do not think a
mittimus is such an order as the sheriff is entitled to anything for serving,
for there is no service.

Section 5054 provides a small fee for the sheriff for each commitment to
the jail. The law requires him to keep a jailer’s book, stating the date of
commitment, the offense, etc. For receiving the prisoner and entering the
record on the jailer’s book, the law allows twenty-five cents. I think the
sheriff is entitled to this fee from whatever source the prisoner is received;
from the justice court or the district court. But I do not think he would be
entitled t0 a commitment fee before trial, and afterwards the same fee for
keeping the prisoner there after sentence.

Yours respectfully,
MiLTON REMLEY,
Attorney-General.
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BOARD OF SUPERVISORS—NATIONAL GUARD-The board of
supervisors has no authority to appropriate money to
build an armory for the use of a company
of the Iowa National Guard.

DES MOINES, Iowa, May 22, 1896.
E. C. Ebersole, County Attorney, Toledo, Iowa:

DEAR SIR—Your favor of the 21st inst. at hand, in which you ask my
opinion upon the question, whether or not the board of supervisors of a
county are authorized by law to make an appropriation from the county
fund to aid in building an armory for the use of a company of the Iowa
National Guard? This is not the exact language of your inquiry, but the
substance of it.

In reply to this I will say the board of supervisors are by law given
certain powers and authority, but are limited in their powers to the pro-
visions of the statute. I might compare them to agents acting under a
limited power. It is an erroneous idea that the board of supzrvisors may
deal with the county funds or property as freely as an individual may do
with his own There must be authority of law for everything done by the
board. Outside of the provisioss of law, they are withcut authority what-
goever.

The county taxes are voted aad levied for the specific purposes provided
by law. The board of supervisors would have no authority to divert any of
the money from the purpose for which they were authorized to collect the
same. I find no provision of the statute which would authorize the board
of supervisors to tax the psople of your county to build an armory for a
company of the Iowa National Guard. Maintaining a military company is
not one of the powers conferred upon the county. However important such
an organization may be is immaterial to the inquiry. The state gives such
suppo-t to such organizatioas as the judgment of the legislature thinks
best, but it has in no place authorized the board of supervisors to tax the
people to raise money to build armories or to equip military companies or
maintain such organizations.

It has been suggested that beciuse the sheriff may call upon military
companies as & posse comitatus it would be proper for the couaty to aid in
having an effective posse comitatus always subject to call. However this
may be, the legislature has not yet taken this view of it or seen the neces-
ity of giving the board of supervisors such authority. If because of such
suggestion the county could make appropriations of the kind inquired
about, the same reasoning would apply to furnishing armories and equip-
ment for the military companies. Many companies might be organized and
many armories built. A small standing army might be quartered on the
county in times of peace. Following the idea to its limit shows the
absurdity.

I have no question in my own mind that an appropriation of the county
funds to build an armory is without authority of law and a misapplication
of the people’s money to purposes never intended.

Yours respsctfully,
MILTON REMLEY,
Attorney-General.
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JOINT RESOLUTION OF THE LEGISLATURE — EFFECT — Money
cannot be appropriated by a joint resolution of the legislature.

Des MOINES, Iowa, May 26, 1896,

Col. C. H. Gatch and Hon. H. H. Trimble, Members of the Soldiers’ and
Sailors’ Monument Commission, Des Moines, lowa:

DgAR SIRS—You have requested of me my official opinion ‘‘in regard
to the authority of the soldiers’ and sailors’ monument commission of the
state of Jowa, under the second paragraph of joint resolution No 19,
adopted by the Twenty-sixth General Assembly. The special inquiry we
desire to make is whether the commission has authority to appiopriate
public money or contract indebtedness for the purposes contemplated
therein?”

In regard to this I will say that while there is great difference of opinion
in regard to the force and effect of a joint resolution, concurrent re:olu-
tions, and wherein they differ in their binding force from a statute or a
law, yet I do not think, in the face of our constitutional provision, there
can be any doubt that ‘‘no money shall be drawa from the treasury but in
consequence of appropriations made by law.”

Section 24 of article 3 of the Constitution.

Section 1 of article 3 of the constitution provides: ¢ The style of every
law shall be—* Be it enacted by the General Assembly of the State of Iowa.’”’

To my mind a joint resolution does not have the force and effect of a
statute or a law enacted by the general assembly under the forms of the
constitution. There is no constitutional provision in our state prescribing
the manner of adopting resolutions, nor their effect. The theory of the
constitution seems to be that the legislative will, which is binding upon
the officers of the state and the public generally, shall be expressed by
laws regularly e:acted in accordance with the constitution. I do not
mean to say that resolutions of either of the houses, or joint resolutions
adopted by both houses are not binding ugon the officers, the members and
employes of such Louses, or that such resolutions may not express the
sentiment or wishes of either house or the general assembly, but they are
not to be considered as laws of the state in the general acceptation of the
term.

Resolutions of congre:s and the practice in regard thereto cannot be
copsidered as a precedent or authority under our state constitution, which
contains no reference to resolutions.

In order to enact a law the bill must be assented to by a majority of all
members elected to each branch of the general assembly, and the question
upon the final passage shall be taken immediately upon its last reading and
the nays and yeas entered upon the journal. (Section 17, artic’e 3 of the
constitution.) No such formality is required of a resolution.

The senate rules of the Twenty-sixth General Assembly provide:
* Every bill and j int resolution shall receive three several readings pre-
vious to its passage.”” Rule 16 of the senate provides that ‘‘on each bill
and resolution the title thereof shall be endorsed.”” House rule 57 of the
same assembly provides: ‘‘ Joint resolutions shall not be required to be
framed or treated as a bill.”” Nothivg in the constitution requires the
governor to approve any resolution.
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A resolution may pass the house witt out three readings, or having the
yeas and nays called. It may be adopted withou$ having received what is
called a constitutional majority.

I refer to this to show there is a well defined distinction between joint
resolutions and laws. The joint resolution in question does not purport to
appropriate any money for the purpose of carrying it ous (if it did it would
be invalid); nor does it purport to authorize the expenditure of any money
for which an additional appropriation is or may be required. Itconveysto
the commission an expressed wish and will of the general assembly which
may well be considered morally, if not legally, binding upon the commission.

If there were funds on hand by which this will could be carried out, I
would not question the right or the duty of the commission in thus carrying
into effect tue resolution. But [ doubt the anthority of the commission to
expend money or incur indebtedness.beyond the appropriation previously
made for the purpose of erecting the monument. Section 10 of chapter 70
of the acts of the Twenty-fourth General Assembly provides: ‘ Nocontract
shall be made, nor any plan or design for any monument adopted, nor work
done under the provisions of this act, which contemplates an expenditure
exceeding $150,000, for the erection and full completion of the monument.”’
That sum was appropriated by the first section of the chapter.

Chapter 136 of the acts of the Twenty-second General Assembly appointed
the commission and appropriated 35,000, to be expended in preparing asite
and foundation for a monument. Section 10 of chapter 70, of the Twenty-
fourth General Assembly, placed a limit to the total cost of the monument,
including everything necessary to complete it.

I am clearly of the opinion that a statute enacted by the general assem-
bly cannot be repealed by joint resolution. Section 10, of chapter 70, of the
Twenty-fourth General Assembly, is not affected by this resolution, and I
do not think that the joint resolution referred to would authorize the com-
mission to enter into a contract which would increase the cost of the monu-
ment when completed, in excess of $150,000.

I do not think it would be good doctrine to say that the legislature by
resolution could authorize contracts to be entered into which would require
the expenditure of money, for the payment of which no provision has been
made by law It is plain by the constitution that appropriation of money must
be made by law. To say that it is in the powerof the legislature by resolu-
tion to authorize contracts to be entered into, which create an indebted-
ness agaiust the state, is only one way of evading the constitutional pro-
vision.

Suppose this commission should incur an indebtedness acting under this
resolution. No money could be drawn to pay the debt without further leg-
islation. It would then be expsnding moaey and incurring an indebtedness
without authority of law.

In my judgment the commission would be justified in carrying into
effact the resolution of the legislature so far as it may be done with the
unexpended balance of the appropriation made by the Twenty-fourth Gen-
eral Assembly, but beyond this I do not think it would be authorized to go.

Yours respectfully,
MILTON REMLEY,
Attorney-General.
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PUBLIC OFFICERS — COUNTY ATTORNEY — DUTIES — The county
attorney is not required to appear for a school board in litiga-
tion to which it may be a party.

DEs MOINES, Iowa, May 27, 1896.
J. W. McQrath, County Attorney, Eagle Grove, Iowa:

DEAR SIR—Yours of the 25th inst. at hand, in which you ask whether
it is the duty of the county attorney to appear for school boards in the trial
of appeal cases before the county superintendent?

In reply to this I will say that chapter 8 of title 3, being sections 267 to
269, inclusive, of McClain’s code, define the duty of the county attorney.
There are a number of other places in the statute which refer to the specific
duties of the county attorney, but in no place that I can find doesithe statute
require the county attorney to appear for the different school boards of the
county in any case whatsoever. The school boards are the representatives
of a different corporation. There are a number of such corporations in each
county. The labor and drain upon the time of a county attoraey to be
counsellor for all such orgaanizations might be enormous

Section 269, requiring ths county attorney to give written opinions and
advice to the board of supervisors and other civil officers in their respective
counties * * * limited his duties ‘‘to all matters in which the state or
county is interested, or relating to tha daties of the board or officers, in
which the state or county may have an interest.”’

I think the fair conclusion from the different statutes is that the county
attorney must appear in all cases in which the state or county is interested,
and give opinions and advice in a1l matters in which the state or county is
interested, but in none others. School districts, being independent organiza-
tions, cannot demand of the crunty attorney gratuitous service for them.

Yours truly,
MILTON REMLEY,

Attorney-Qeneral.

OFFICIAL NEWSPAPER—PROCEEDINGS OF BOARD OF SUPER-
VISORS—1. What should be published. 2. The publisher
of an official newspaper cannot add matter to the copy
furnished by the auditor and collect from the
county for such matter so added.
Des MOINES, Iowa, May 28, 1896.
W. F. Kopp, County Attorney, Mt. Pleasant, Iowa:

DEAR SIR—Your favor of the 22d inst. at hand, asking my opinion upon
four different questions. I enclose you copy of aun opinion given to C. G.
Saunders, County Attorney, April 16th, which I think is a sufficient answer
to two of your questions.

Your first question is: ‘‘Shall bills allowed during the vacation of the
board of supervisors be published?”’

There are very few bills that can be allowed during vacation. The pay
of jurors and grand jurors and witnesses before the grand jury are all that
occur to me now that can properly be paid without an action of the board of
supervisors.
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I think it would be well to incorporate in the schedule of bills which is
published, a general statement: ‘‘Amount paid grand jarors, so much, for
such a term of court.”” ‘‘Amount paid petit jurors, so much.”’” ‘“Amount
paid witpesses, so much.’”” The law is somewhat obscure upon this point
and I make this as a suggestion which occurs to me is sufficient.

Your fourth question is: ‘‘Can a newspaper publish the proceedings
according to its own notion; that is, add to or subtract from the copy
furnished by the audisor? [f the auditor does not furnish an official paper
a copy of all the proceedings, can it then add to the copy so furnished and
collect for the part so added?”

I have been told taat that has been done in one or two cases that after-
wards found their way to the supreme court, but the question of the right of
the papers to do so was not involved in the record in the supreme court and
there was no decision upon ivhis point.

I think there is a popular misconception as to the rights of the publish-
ers to publish proceedings. It is assumed that the statute fixes the rate
for publishing suci proceedings. Section 428 of McClain’s code says:
“The cost of such pubiication shall not exceed une-third the rate allowed
by law for legal advertisements.” The rate allow~ed by law for legal adver-
tisements evidently refers to section 5112 of McClain’s code, which says:
“The person or officer desiring such publication shall not be required to pay
more than 31 per square of ten lines,”” etc. This fixes the maximum that
may be chargad, but the board of supervisors would be author zed to fix
even a less amount.

I think it goes without saying that a publisher of a newspaper can only
collect pay for such publication as is furnished to him by the proper author-
ities. If the auditor should unjustly refuse to furnish to the official paper
matter which the law requires to be published, the publisher’s remedy
would be against the auditor, but a publisher has no right to assume the
duties of the board of supervisors or of tha auditor, in determining what
" shall be published, and I think, on principle, he can only collect pay for
the publication of such matter a3 is furnished him by the auditor under

direction of the board. Yours truly,
MILTON REMLEY,

Attorney-General.

CENSUS—Has legal effect only from time it is completed and officially
declared.

Iowa CITY, Iowa, May 30, 1896.
E. H. Swasey, Esq., County Attorney, Denison, Iowa:

DeAR SiR—Your favor at hand in which you ask my opinion upon the
following question:

““Tne state census was taken in 1895, as of date January 1, 1895. The
statement of the official count was not issued by the secretary of state until
September, 1895. Ths clerk of the district court entered upon the duties
of higoffice on the first Monday in 1895. The fees of his office during the
year amounted to something over $2,100. The county auditor sent his tab-
ulated statement of the census return to the secretary of state in the month
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of April, and such statement showed the population of the county to be
about 20,069, which is an increase over the previous census. [he question
is whether, duriag the yesr 1893, the clerk is entitled to an iacrease of sal-
ary as provided by sestion 5036 of McClain’s code.”

In regard to this I would say that in a number of places in the statutes
wherssomsthinz is to be determined by the populatioa of a county, appears
the statement, ‘‘as determined by the last state or natioanal census,’” and
I am inclined to the view that the last state or national census must be
used to detarmine the population of the counsy as stated in sectioa 5036 of
MecClain’s coie. The clerk was elected to ths offi ze, and acceptad his posi-
tion with the understanding that his silary was determined by the popula-
tioa of the couaty as it then was and as shown by the census which had
been last taken, and I am inclined to the view that he is concluded by that
census until another census is taken and officially declared.

Suppose there had been a decrease in the population of the county so
that, under section 5036, the limit of the clerk’s salary would be $1,100.
‘Would he have accepted that $1,1007 Would he not have insisted that the
salary was fixed at $1,300 when he began the year, and that it could not be
changed during the year?

The secretary of state may require a part of the ceasus to be retaken, or
all of the county, and until the compilation in the offize of the secretary of
state is fully made and ananouncel, I do not thiak it can be said that the
census his been completed.

Take another view: suppose it could be dsmonstratad in soms county
that the population was morce than 20,000 so a3 to increase the silary under
the cansus in 1890. Coald it be claimad that ever since 1890 the clerk could
recover tha increased compensation?

Whaile the matter may not be free from doubt, I am of the opinion that
the last state or national census must control until such time as a new census
is taken and offizially stated by the secretary of state.

Yours respectfully,
MiLTON REMLEY,

Attorney-Qeneral.

PUBLIC OFFICERS—SHERIFF—-COMPENSATION—Right of sheriff
to mileage or actual expenses for service of notices in civil cases.
Iowa City, Iowa, Juue 2, 15396.
J. W. Hallam, Esq., County Attorney, Sioux City, Iowa:

DEAR S1R—Your favor of the 11th ult. came duly to hand at a time when
I was engaged in suprems court work and could not give the matter imme-
diate attention.

You refer me to the laws of 1894 in regard to the compensation of sher-
iffs, and say:

““Our sheriff claims he ought to have his expenses paid in serving notices
in civil cases, a!though the law seems to make no provision for it. He also
claims it would take all of his salary to pay his expenses in serving ecivil
papers unless he is reimbursed.’’

You ask my opinion in the matter. The language of section 2, chapter
75, seems to be plain and explicit. It says: ‘‘Sheriffs in counties having &
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population of more than 28,000 and less than 45,000 according to the last
state or national census, shall pay iato the county treasury all fees received
by them and their depuaties in excess of $2,300 per annum; in counties hav-
ing a population of more than 45,000, all fees received by them and their depu-
ties in excess of 83,000 per annum.” Provision is made thereafter for the
payment to the sheriff of ‘‘ull expenses actually and recessarily paid by
him while in the performance of official duties in serving processes in crim-
inal cases.”’

The fees retained by the sheriff under the provisions of this act shall be
in full compensation for all services. Section 3 of the act provides for the
employment of one or more deputies by the board of supervisors. Section
4 repeals all acts and parts of acts inconsistent with this act.

I have given the matter no little thoight, and have not been able to
arrive at a conclusion that is perfectly satisfactory to my mind, because the
strict laoguage of the statute would seem to work the injustice that your
gsheriff complains of. I can readily see that the expense and cost to the
sheriff of attending to the duties of his offica relating to civil business may
consume & large part of his compensation which he is allowed to retain.
The provision for the payment of actual expenses in eriminal cases seems to
negative the idea that he shall be allowed for his expenses in serving all
civil processes.

If the sheriff should report the net amount received from fees in civil
business after paying the expenses, this does not seem to be a compliance
with the statute. The language is explicit. ‘‘They shall pay over all fees
received by them and their deputies in excess of $3,000,”” etc. Yet, one
reading the statute without carefully analyzing it, obtains the idea that it
was the intenticn of the legislature that the sheriffs should receive $2,300
and $3,000, respectively, as their net income from i1he office, possibly with
the keeping of their own team or teams in discharging the duties.

The last clause of section 3 would seem to preclude the sheriff receiving
a salary of $200 to $400 from the county. The difficu:ty met with here is
such as is often met in fitting a new law to an old order of things. I have
tried to make myself believe that the inteation of the legislature was that
only the net fees aft:r paying expenses for civil business should be paid
over, but this is unsatisfactory, and if we cut lcose from the plain language
of 1he statute I cannot foretell where we would land. I cannot think such
intent of the legislature can be derived from the language of the statute.

Another suggestion: Section 13 of chapter 94, acts of the Nineteenth
General assembly, being section 5052 of Mc¢Clain’s code, provides: ‘‘ Mileage
in all cases rcquired by law, going aad returning, per mile, 5 cents.”’ This
mileage is presumably to pay the expeanse of travel. In one sense it may
not be considered fees. Mileage is defined to be: *‘ An allowance by law for
travel to defray expenses,” ete. Bouvier says: ¢ Itis compensation allowed
by law to officers for their trouble and expenses in traveling on public busi-
ness ” The connection in which it is used in the act and in section 3788 of
she code of 73, renders it difficult to make a dis:inction between fees and
mileage. There is a difference, although in the manner in which the terms
are used in the statute, but it does not make the distinction very apparent.

If the sheriffs were not required to account for and pay over to the
county their mileage, the injustice complained of would largely be done
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away with. I would be more inclined to think the legislature intended to
make this distinction between fees ani mileage than to think it was the
intention to require the sheriff to pay one-third or two-thirds or all of the
fees that they were allowed to retain, as expenses for serving civil pro-
cesses.

The sheriff cannot refuse to take a civil process because there is no pro-
vision of law by which he may be reimbursed for his actual cash expenses
in serving it There seems to be an oversight in passing this act. It was
certainly nafortunate, They did not plainly express what was intended so
as to work no injustice to the sheriffs.

Under the circumstances, I think the sheriff would be justified in retain-
ing, in addition to the sums fixed by section 2 of chapter 75, Twenty-fifth
General Assembly, any money received by him as mileage aund report and
pay over all fees properly so called, in excess of the limit of his compensa-
tion I would advise that they keep a strict account of all sums received
as mileage and report the same to the board of supervisors; also let an
agreed case be made and submit the same to the court for a judicial construc-
tion. I think the court would take the view that it was not intended that
money received as mileage in civil business should be paid into tne county
treasury.

You ask what the practice is in other counties. Of the eleven counties
to which the law applies, I have been informed that the board of super-
visors in ten of these allow the sheriffs their actual expenses for serving
civil processes. In Polk county, however, the right of the sheriff to such
expanses, I am told, has been disputed and payment of the same has been
refused. [ have also been informed that there will be a test case to
determine the question in the district court.

I can see tnat the allowance of expenses in civil cases might lead to
great abuse. ~ervice of some notices would leave the county in debs, if
expenses were allowed, especially if it included livery hire I think the
more just way, and liable to less abuse, would be to let the sheriff retain
what he receives for mileage, and yet there are difficulties in that plan.

Yours respectfully,
MiLToN REMLEY,
Attorney-General.

INSANE PRISONER —No formal commission required to determine
sanity of prisoner serving sentence in the penitentiary.

Drs MoINES, Iowa, June 5, 1896,
Hon. F. M. Drake, Governor of Towa, Des Moines, Iowa:

DEAR SIR—In regard to the application which has been made, and
affidavits presented, asking you to appoint a commission to examine as to
the sanity of one W. F. Pieper, who is now confined in the penitentiary at
Anamosa, on a charge of placing an obstruction on the railway, I will say
the affidavits presented, if they tend to show anything, tend to show that
he was insane before his trial in the district court of Scott county. The
presumption is that his insanity would have been urged as a defense, could
it have been made available.
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Under section 2293 of McClain’s code, the governor is authorized to
inquire into the facts and upon being satisfied that a convict, after being
convicted, becomes insane, he may be sent to the insane hospital, and the
sentence may be suspended during such time. It may be that the case in
question will come under the provisions of this section. At all events,
it requires no formal commission, but inquiry can be made in regard to the
facts, and if satisfied after such examination that justice or mercy requires
him to be sent to the hospital, a warrant should issue accordingly.

I would recommend that the matter be further investigated and a
report in regard to his condition from the warden, or prison physician,
would probably be all that is necessary. I return you herewith the papers.

Yours respectfully,
MILTON REMLEY,

Attorney-General.

COSTS—REMISSION BY GOVERNOR—The governor has no power to
remit costs in a criminal case.

DeEs MOINES, Iowa, June 15, 1896.
Hon. F. M. Drake, Governor of Iowa.

DEAR SIR—You have referred to me the application of William Larson
for the remission of the costs taxed against him in a eriminal case in which
he was adjudged guilty of selling intoxicating liquors in violation of law,
and you ask my opinion as to whether or not you have the authority to
remit the costs. In reply I would say that in my opinion you have not the
authority to remit costs taxed against a defendant in a criminal case. This
question has been passed upon by the supreme court and it was held in the
case of State v. Beebee, 87 lowa, 636, that the governor of this state has no
authority to remit costs and should he do so his act in so doing is void and
such remission is no bar to the recovery of the costs taxed in the case.
The Beebee case is directly in point and there can no longer be any ques-
tion as to the want of authority on the part of the governor to remit costs

in eriminal cases. Yours truly,
MiLToN REMLEY,

Attorney-General.

PUBLIC OFFICERS—SHERIFF—COMPENSATION—What compensa-
tion the sheriff, in a county having a population of less than
28,000, is entitled to. In such a county, sheriff is not
entitled to have a deputy paid by the county.

Iowa Ciry, Iowa, June 18, 1896.

Hon. Shirley Gilliland, County Attorney, Glenwood, Towa: .

DEAR SIiR—Your favor of the 13th inst. I found awaiting me on my
return home this morning. You ask my opinion upon the following:

“ Our board of supervisors at the last meeting made an order allowing
our sheriff one deputy and fixing the salary for same, and declined to allow
the sheriff any salary. This was under chapter 75 of the acts of the
Twenty-fifth General Assembly. Does this act necessarily repeal section
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23 of chapter 94 of the Nineteenth General Assembly, relating to salary for
‘attending court and such other service for which no compensation is
allowed by law?’”’

In regard to this I would say, that I have no% construed sectios 2 and 3
of chapter 75 as applying to couaties having a population of less than
28,000. Section 1 of the chapter seems to be general, and the quarterly
report will enab e the board of supervisors to see how much is received by
the sheriff for his services, and thereby enable them to act intelligently in
fixing his salary, which, unier section 23 of chaptsr 94, Nine'eenth General
Assembly, shall not be less taan $200 nor mors than $400.

It is very evident to my mind that the term, ‘‘each sheriff,’’ as it occurs
in section 3, relates to the sheriffs referred to ia section 2 of chapter 75.
The act was to limit the compensation of the sheriffs and not to increase
it If sheriffs in counties having a population of less than 28,000 are not
required to pay any of the fees into the coun'y treasary, then it would
increase their compensation to allow a sa’ary for a deputy sheriff. There
is nothing in the act to indicate, t0 my mind, that the legislature intended
that counties should pay a deputy sheriff when the county received no part
of the earnings of the sheriff’s office.

Your county having less thaun 28,000 population, I do not think is
affested by chapter 75, except that the sheriff shall report quarterly the
fees received, ete.

I cannot see that chapter 75 is inronsistent with section 23, chapter 84, of
the Ninetoenth General Assembly, and hence would not be repealed. Iam
inclined to the opinion that your board of supervisors erred in allowing the
sheriff a deputy and fixing his salar~y, and also that it erred in rot allowing
the sheriff at least $200 salary, and as much more, if any, as was Lecessary
to give him a reasonable compensatioa for his office.

Yours respectfully,
MILTON REMLEY,

Attorney-General.

PUBLIC OFFICERS—JUDGE OF SUPERIOR COURT--COMPENSA-
TION—One who under appointment fills the office of judge of the
superior court during the sickness and consequent dis-
ability of the person elected to that office is entitled
to the salary—One who holds the office but
does not perform the duties is not
entitled to a salary.

Iowa City, lowa, June 19, 1898
Robert M. Marshall, Esq., Counly Attorney, Keokuk, ITowa:

DEAR Sie—Yours of rec:nt date at hand, calling my attention vo chap-
ter 77 of the acts of the Twenty-sixth General Assembly, amending section
4, chapter 143 of the acts of the Sixteenth General Assembly, and stating
that an appointment had been made to the office of judge of the superior
court under the provisions of said chap'er 77, and you ask my opinion upon
the following question:

“Is the county bound to pay said appointee $1,000, in addition to the
$1,000 said county now pays to Joseph C. Burk, who has been sick for some-
thing like a year?”
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You will notice that no provision is made, whatever, for the payment of
such appointee in express terms. The statute is silent upon the question
as to the manner of paying the incumbent of the office. You will also
notice that under the statute there is no autbority given for payment
of two salaries.

I do not think it will be disputed that a public officer is entitled only to
the compensation which attaches to the office as provided by the statute.
In other words, the siatute is the only authority for the payment of com-
pensation to a public officer, and unless authority for the payment is found
in the statute, express or implied, there can be no compensation. I might
quote many cases to sustain this proposition.

It is equally true that possession of an office carries with it the right to
the emolument pertaining to the place. Oneentitled to an office is entitled
to the compensation pertaining to that office (McCue v. County of Wapello,
56 Iowa, 698; 19 Am. and Eng. Enc. of Law, 526.) As between the public
and the incumbent of an office, the right to compensation attiched to the
office depends only upon the performance of the service required. (State v.
Stanley, 66 N. C , 59 )

It is, so far as this inquiry is concerned, unnecessary to discuss the rights
of a de facto and a de jure officer, or the liability of a de facto offi zer to a de
Jjure officer for the compensation. I think it goes without saying that one
entitled to hold a public office is not entitled to the compensation thereof
unless he performs the duties of the office

In my opinion these principles control the guestion which you present.
The presznt incumbent of the office, duriag the inability of Judge Burk, is
discharging the duties of the office. He is not an interloper: not an
intruder into the office, but iz regularly appinted under and by virtue of
the authority given by the statute, to entec upon the discharge of the duties
of the office. [ do not have a question but that he is entitled to receive the
compensation or emoluments pertaining to the office.

The secocd inquiry is whether Judge Burk, who is not performing the
duties of the office, is entitled to receive such compensaticn. I know of no
principle of law wbich would entitle him to recover compensation for
services which he does not render. It canpot be said that there are now two
judges of the tuperior court. The present incumbent is vested with all the
powers of the superior judge and, while he is actiog, after being duly quali-
fied as required by law, and being duly appointed, Judge Burk canrnot be
said to be the judge of the superior court. So long as his disability con-
tinues, the present incumbent is rightfully discharging the duties of the
office.

I hardly think any lawyer would contend that an order made by Judge
Burk while his place on the bench is held by the present incumbent,
would be of any validity whatsoever. By virtue of chapter 77, acts of the
Twenty-sixth General Assembly, he ceases to be judge during the continu-
ance of his disability, and the new judge is appointed ad interim., hence, in
my judgment, as between the present incumbent and Judge Burk, I am of
the opinion that the present incumbent is entitled to the compensation of
the office.

The only remaining inquiry is whether the board of supervisors may
pay the salary to both Judge Burk and to the present incumbent. My
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sympathies lead me to wish such might be the law. I understand that the
kindly feeling entertained by the community would approve of the payment
to both Judge Burk and the present iancumbent of the office the salary
provided by law for an incumbent, if it could lawfully be done. It is a trite
saying that ‘‘hard cases make bad law.” I am sure it would be a bad
precedent to pay to one not discharging the duties of the office the salary
pertaining to the office, and to pay to one who is discharging the duties the
same amount of salary. There is no authority of law for so doing.

Suppose the salary were paid to Judge Burk under the present circum-
stances, and also to the present incumbent, then the present incumbent
should become disabled because of sickness and another man appointed to
fill the place during his disability, then the present incumbent and Judge
Burk both would be entitled, by the same reasoning, to compensation.
And suppose the one then upon the bench should become disabled ard he
was put on the retired list at full salary. There might be three or four
salaries paid to persons not discharging the duties of the office if the bars
were once let down. The statute fixes a salary to the office and does not
authorize, practically, a pensioning of one who does not discharge the
duties of the office.

I have been told that the thought of those who advocated the passage
of chapter 77, acts of the Twenty-sixth General Assembly, was that the
salary might be continued to Judge Burk, and also be paid to the present
incumbent. If that is true, they were unfortunate in not so providing. I
know of no way of stretching the statute to make it embrace subjects and
powers not included therein. In this particular case I would be glad to
be able to reach a different conclusion, bus it is impossible for me to do so.

Yours respectfully,
MirLTON REMLEY,
Attorney-General.

NOTICE OF SCHOOL ELECTION TO VOTE UPON ISSUING BONDS
—What notice should be given—Effect of failure to give such notice.
Iowa Ciry, Iowa, June 19, 1896.
Hon. Henry Sabin, Superintendent Public Instruction, Des Moines, Towa:

DEAR SIR—Your favor of the 15th inst. at hand, in which you ask my
opinion upon the following guestions:

“In giviog notice for a meeting of the electors to vote upon the question
of issuing bonds under section 1822, will publication of the notice in news-
papers within the district take the place of the notices directed by section
1742 to be posted in five conspicuous places within the di:trict? If such
newspaper notice is given, will failure to post the five notices, as directed
by the law, injuriously affect the legality of the bonds when issued?

In regard to this I would say that where the law fixes the time aund place
of holding an election, and at the same time provides for the giving of pub-
lic notice it has frequently been held that a notice is not essential to the
validity of the election, but I do not recall any case in which it is held that
where a notice is required of the holding of a special election that the
notice required by statute may be dispensed with.
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The power t) issue bonds by the directors in an independent school
district is given by statute only after an affirmative vote of a majority of
the electors voting at a general or special election, called in the manner
provided by statute. The legislature, in its wisdom, has provided that
notice shall be posted in five places. You will notice that in nearly all the
elections by school districts, district townships or independent school
districts, the statute requires the notice to be given by posting. In inde-
pendent districts having a population of not less than 15,000 a notice of the
election must be posted in three public places, notwithstanding the pub-
lication in the newspaper. (Section 4, chapter 8, Eighteepth General
Assembly.)

I would n»t like to say that the publication of the notice in one or more
newspapers would take the place of the notice required by statute. I am
aware of the decision of the supreme court of this state in the cas=s of
Dishon v. Smith, County Judge, etc., 10 Towa, 212, in which the supreme court
says: ‘“The voice of the people is not to be rejected for a defect, or even a
want of notice, if they have in truth and in fact been called upon and have
spoken. In the present case, whether there were notices or not, there was
an electioa and the people of the county voted, and it is not alleged that any
portion of them failed in knowledge of the pendency of the question, or to
exercise their franchise.”

If the legislature had intended to leave to the board of directors a dis-
cretion as to the notice given, and had required only reasonable notice, [
have no doubt that the notice said to have been given by the Oskaloosa
board of directors would be such reasonable notice, and possibly the elec-
tion held, if it involved only the right to an office for a year or two, upon a
showing that the electors generally participated in the election, might be
held by the court to be sufficient. But bonds are to be’issued, which are to
be paid, possibly, by different persons from those who voted the bonds, and
courts scrutinize more closely the acts of public officers which relate to fix-
ing #n indebtedness upon a municipal corporation.

I think the rule of law is well settled, that when an election authorizing
the issuing of bonds requires a notice of a particular kind to be given, that
the provisions of the law in regard to the notice must be complied with,
and the will or judgment of the board of directors cannot be substituted for
the provisions of the statute.

In regard to the second question, I am of the opinion that the failure to
give the notice does injuriously affect the legality of the bonds when issued.
I do not express an opinion whether the bonds, if issued and sold, and the
independent school district receives the proceeds of the sale and erects a
high school building as contemplated, could not, under any circumstances,
be collected. Other elements might enter into the problem which would
enable a recovery on the bonds, but the holders would be placed at a disad-
vantage, and may be required to affirmatively prove certain facts which
they would not otherwise be called upon to do. I would have grave doubts
as to the validity of the bonds if issued under such circumstances.

Yours respectfully,
MiILTON REMLEY,
Attorney-General.
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TRAVELING LIBRARY-—-Who entitled to—What must be done to
secure same.

DEs MOINES, lowa, July 23, 1896.
Mrs. Lana H. Cope, State Librarian:

DEAR MADAM—Your favor of the 21st inst. at hand, requesting my
opinion as to ““‘whether a woman’s club can, upon its own petition, become
entitled to the privileges of chapter 49 of the acts of the Twenty-sixth
General Assembly, or must tweaty-five resident taxpayers petition that
the privileges conferred by said chapter be given to said woman’s club?”’

In reply I would say that section 7 of the act provides: ‘‘ Where no
such library exists, and whenever twenty-five resident taxpayers petition
therefor, such books or collection of books may be lent to any college,
school, university extension center, Chautauqua circle, literary society,
reading course, study club, or other association approved by the rules
prescribed by the board of trustees of the state library,” etc. From the
wording of this section, I think it clear, first, that the privileges of this
chapter can ba conferred only where ro such library exists, and second,
that this first requisite being present, that upon the petition of twenty-five
resident taxpayers the privileges of the act may be granted to aay
¢ college, school, university extension center, Chautauqua circle, literary
society, reading course, study club,” etc.

In all instances where no such library exists a petition must be signed
by twenty-five resident taxpayers. If the woman’s club mentioned con-
tains twenty-five resident taxpayers who will sign said petition, this would
be sufficient, but the woman’s club is not entitled to the privileges of the
act unless it complies with the provision of the act and files the petition
required by the law. The signersof this petition must be resident tax-
payers, but it isnot required that they be members of the club, school, or
agsociation which desires the privileges of the act.

I think this fully answers your inquiry.

Yours truly,
MILTON REMLEY,

Attorney-General.

TAXATION —CITIES AND TOWNS—BOARD OF HEALTH FUND
—Cities of the second class and incorporated towns have no
authority to levy tax for a board of health fund.

DES MOINES, Iowa, June 25, 1896.

EB. H. Swasey, County Attorney, Denison, Towa:

DEAR SIR—Yours of the 17th inst. came duly to hand, in which you ask
my opinion upon the following juestion:

‘“Can a city of the second class, or incorporated town, levy or cause to
be levied, a tax fos a board of health fuad other than as a part of the gen-
eral 10 mills tevied in such corporation provided in section 496 of the code
of 18737 "

You refer to the practice in your town in levying such a tax, and say:
**Since the decision of Staples v. Plymouth County, 62 Iowa, 364, the validity
of such levies has beea questioned and the payment of such corporation tax
refused.” ‘
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Section 21 of chapter 151 of the Eighteenth General Assembly makes it the
duty of the county to pay the expense of quarantining and caring for one
infected with small-pox or other sickness dangerous to public health. All
other expense of the local board of health must be paid by the township
trustees or the city council of the city. Under section 561 of McClain’s
code, provision is made for the township trustees levying a tax to pay the
expense incurred by tae board. There is no such provision is regard to
levying a special fund by cities or towns. Yet the cities or towns must pay
the expense of the local boards of health, except such as the statute
requires the county to pay.

In the absence of a provision authorizing a special tax for this purpose,
I do not think cities or towas would have authority to make a levy. The
right to levy a tax must have its basis in the law. Without a provision of
the statute authorizing a tax to be levied, it is null and void.

My conclusion is that the expenses of the local board of health not paid
by the county are to be paid by the city out of the general fund, and the city
has no authority to levy a special tax therefor.

Yours respectfully,
MiLTON REMLEY,
Attorney-General

INSANE PATIENTSThe county of which an insane patient is a
resident, and not the state, is chargeable with the maintenance
of such person at the insane hospital.

Des MOINES, Iowa, June 26, 1896.
Hon. C. G. McQarthy, Auditor of State, Des Moines, Towa:

DEAR SIR—In reply to the inquiry which you make upon the statement
of facts submitted by Dr. Gershom H. Hill, superintendent Iowa hospital
for the insane at Independence, I would say that it does not appear to me
that the support for the patient can be charged to the state at large.

It appears from Dr. Hill’s letter that Mrs. Belu was the wife of a German
Lutheran minister; that she was in the hospital a little over two years ago,
and was supported for that time by Harrison county, where her husband
was then preaching, but he moved to Sibley, Osceola county, where she
became insane last winter. The family had relatives in L.e Mars. The
husband took her and the children to Le Mars, where he filed an informa-
tion with the commissioners, leaving the children with relatives at L.e Mars.
She reachcd the hospital March 7th, and was discharged, recovered, on
May 5th.

A few well recognized principles of law may be stated. The settlement
of the wife is that of her husband.

A settlement once obtained continues until another settlement is
obtained. The commissioners of insanity must find where the settlement
of the insane person is, and state the same in their warrant, committing the
insane person to the hospital. If Mr. Belu moved from Harrison county
to Osceola county, and remained there one year without warning to depart,
by section 4122 of McClain’scode, he acquired a residence in Osceola county,
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and Osceola county would be liable for the expense of caring for Mrs. Belu
under section 2201 of McClain’s code. If, however, he acquired no settle-
ment in Osceola county, Harrison county would still be liable.

Under the facts stated, I cannot determine which county is liable, but
one or the other of them certainly is, and the state should not be charged

with her support. Yours respectfully,
MiLTON REMLEY,

Attorney-General.

CRIMINAL LAW —PROSECUTIONS AGAINST CORPORATIONS—
How prosecuted before a justice of the peace.
DEs MoINES, Iowa, June 26, 1896,
M. W. Herrick, County Attorney, Monticello, Iowa:

DEAR SIR—Your favor of the 17th inst. came duly to hand. Absence
from home and engagements in other duties have preveunted an earlier reply.

You ask, ‘“How can sections 2410 and 2412 of McClain’s code be enforced
against railway corporations and express companies? The offense punish-
able under either section is only a misdemeanor and I can find no way to
proceed against a corporation eriminally, except by indictment. For a vio-
lation of the section 2412, liquors may be seized and destroyed. Section
5711 of the code prescribes the manner of procedure on indictment.”

In regard to this I would say that the absence of a provision authorizing
a notice to be served upon the corporation in cese an information is filed for
a misdemeanor which is prescribed by section 5711 of McClain’s code in case
of an indictment, suggests that the method on indictment is not applicable
to an information for a misdemeanor.

I fail to find any provision for the arrest of a corporation before a justice
of the peace Sections 2410 and 2411, however, authorize proceedings
against the officers, agents or employes of any such company. A corpora-
tion acts through its agent, and if the agent does the act in the name and
on behalf of the company, he is criminally liable. I think the remedy
against the agent and employes is probably all that was intended to be
given to a justice of the peace. It will be a sufficient remedy if every
employe or agent of the company who aids and assists in violating the law,
is prosecuted and punished; it would secure an observance of the law on

the part of the company. Yours respectfully,
MILTON REMLEY,

Attorney-General.

THE BRIDGE ACROSS THE MISSISSIPPI RIVER AT FT. MADISON
IS REAL PROPERTY.
Des MOINES, lowa, June 26, 1896.
Hon. C. G. McCarthy, Auditor of State, Des Moines, Iowa:

DEAR SIR—In response to your inguiry concerning the question pre-
sented by Mr. Walljasper, auditor at Ft. Madison, I would say I think there
can be no question but that the bridge across the Mississippi river, at F't.
Madison, is real property. Section 808 of the code (1281 McClain’s code) so

onsiders it.
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In Oskaloosa Water Co. v. Board, 8t Towa, 407, it was held that the water
company’s plant at Oskaloosi, although upoa leased ground, was real prop-
erty for the purpose of taxation.

Section 808 has been construed in Missourt Valley & Blair Bridge Co. v.
Harrison Co., 14 lowa, 283. Independent of the statute, by the common law
a bridge, which is a permanent structure attached to real estate, could not,
under auny circumstances, be considered other than reilty. Some people
becoms confused ia such matters because of the fact that the capital stock
of a compauny which owns the bridge in the haands of the stockholders is
considered as personal property. But there is a vast difference between
the capital stock of a corporation and the property owned by the corpora-

tion. Yours respectfully,
MiLTON REMLEY,

Attorney-General.

TAXATION—COLLECTION OF TAXES—STATUTE OF LIMITA-
TIONS—The statute of limitations does not prevent the collection
of taxes by distress and sale, though it might bar an action
for the recovery of a judgment for the said taxes.

Dgs MOINES, [owa, June 26, 1896.

C. F. Stookey, County Attorney, Shellsburg, Iowa:

DEAR SIR—In reply t) your inquiry asking my opinion as to whether
. or not the collection of taxes on personal property which have been delin-
quent for more than five years is barred by the statute of limitations. It
is stated that the tax has been carried forward frm year to year as required
by section 1326 of McClain’s code.

I would say that section 1347 of McClain’s code makes the tax upon per-
sona! property a lien upon any real property owned by him or to which he
may acquire a titte. Tt differs in regard to being a perpetual lien upon the
tax levied upon the real estats itself. (Bibbins v. Clark, 90 Iowa, 230.)

The statute.in regard to personal property does not say how long the
lien shall continue nor is there & direct provision barring the collection of
the tax at any time. The statute of limitations limitsthe bringing of an action
within the time specified. (3ee section 3734 of McClain’s code.) Theoretic-
ally, at least, tae action is brought whea the t1x list is placed in the hands
of the treasurer and the amount stated therein. The action of the officers,
including assessors, board of equalization, bord of supervisors, in making
the levy is an adjudication of ths amouat that is due from the individual to
the state and these acts coostitute due process of law in taking the prop-
erty of the persou against whom the tax is levied. The tax iist i3 the
treasurer’s sufficieat warrant for distress and sale of personal property.
(Section 1339.)

It is made the duty of the treasurer to collect the unpaid tax for pre-
vious years which appear upon his books. (3ection 1328). The treasurer may
sell any personal property upon which the tax is levied or any other per-
sonal property or real property belonging to the persin to whom the tax is
assessed. (Section 1347.)

Chapter 29 of the Fifteenth General Assembly, section 1, recognizes the
continuance of the right of the county to collect personal property taxes.
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It provides: ‘ Where personal property tax has remained delinquent for
four years or more, it shall be the duty of the board of supervisors to remit
all the penalties and interest that may have accrued on such delinquent
taxes.”

I do not coasider that any action is necessary to be brought to enable
the treasurer to recover the personal property tax, if the person to whom
it is assessed and levied has personal property or acquires real estate from
which it can be collected. It is the treasurer’s duty to take his tax list and
to distrain personal propsrty and sell the same in the maaner provided by
statute to pay such taxes. [t is to all intents and purposes a judgment
already when it appears upon the tax list and has been legally placed there.

I am aware of the decision of the supreme court in the case of Burlington
v. Burlington & Missouri River Railroad, 41 Iowa, 134. 1In that case the city
of Burlington waived its sovereign right to proceed in the statutory man-
ner to enforce the payment of the taxes. . It resorted to the court, brought
an action in the court as a person, and the courft rightly held that the
statute of limitation which applied to the bringing of actions prevented the
maintaining of the action.

So in the case of State v. Henderson, 40 Iowa, 242, it was held that since
the county was liable to the state for the delinquencies in the taxes, the
suit on the defaulting treasurer’s bond was really an action by the county and
the statute of limitations would run against the county.

I have no doubt that if the county were to bring an action to recover
taxes delinquent more than five years, under the various decisions of the
court it could not recover a judgment because of the statute of limitations.
By so doing it would waive what is to all intents and purposes a judgment
already. Becoming a party litigant in a court of justice the county must
bring itself within the rules to entitle it to maintain an action, and its action
would be governed by the rules of the law relating to such courts.

It is very different, however, when the county proceeds to enforce the
payment of a tax in the manner provided by statute and against which there
is no limitation fixed by the statute. A certified copy of the tax list in the
hands of the treasurer or his deputy, takes the place of an execution issued
upon a judgment. There is no provision of the statute limiting the
treasurer in making his levy upon the personal property to collect such
taxes.

The conclusive presumption arising from the statute of limitations is that
the debt has been paid. This presumption is by statute made 10 arise only
in case an action is brought in the court. If the legislature had intended
any limitavion to apply to faxes which may be coilected by the treasurer, it
would have so enacted.

My conclusion is that the statute of limitations does not prevent the
treasurer from collecting delinquent personal property taxes by distress
and sale so long as the tax remsins unpaid.

Yours respectfully,
MILTON REMLEY,

Attorney-General.
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SCHOOL ELECTIONS — AUSTRALIAN BALLOT LAW —The Austra-
lian ballot law is not applicable to either regular or special school
elections—Special school elections or meetings should be
organized like the annual meeting, and the meet-
ing thus organized can provide for the
manner of conducting the election
s0 as to prevent interference.

'~ Iowa CITY, Io~a, June 29, 1896.
Hon. Henry Sabin, Superintendent Public Instruction, Des Moines, Towa:

DEAR SIR—Your favor of the 26th inst. at hand, asking my opinion
upon the following questions:

‘‘Is the special meeting referred to in section 1822, code of 1873, one that
can and should be organized like the annual meeting? If so, may the meet-~
ing thus organized so control its proceedings as to prevent confusion,
electioneering, and interference with voters, in the room in which the meet-
ing is held? Also, should the voting be done in the presence of the meet-
ing thus organized, and in the room in which the meeting is held?

“If you are of the opinion that the special meeting is not like the annual
meeting in its organization, but that it is simply and practically an election,
then should such election be governed by sections 1063p, 1063z, 1063aa, and
1063bb, McClain’s code?

“Is there any way in which electioneering in the immediate vicinity of
the polls may be lawfully prevented? ”’

The question which I will first consider is whether what is known as the
Australian ballot law, being chapter 33, acts of the Twenty-fourth General
Assembly, is applicable to school elections. Section 1 of the act is as fol-
lows: ‘‘In all elections to be held after November 1, 1892, in the state for
public officers (except those elected at school elections), the voting shall be
by ballot, printed and distributed at public expense as hereinafter provided,
and no other ballots shall be used.”

1t will be observed that the election referred to is the election for pub-
lic officers, except those elected at school elections. An election upon the
question of issuing bonds is not embraced in express terms within this
exception, but the rule stated in the entire section relases only to the elec-
tion of public officers.

This seetion, then, does not require in express terms the election upon
questions other than the election of public officers, to be conducted accord-
ing to the Australian ballot law. Unless there is some other provision in
the law, then the voting upon the question of issuing bonds is not required
t0 be in accordance with the provisiors of said chapter 33

Section 16 of the act provides the form of ballot: ¢ Whenever a consti-
tutional amendment or other pubiic measure is proposed to be voted upon
by the pecple.” This may be said to refer to the form of ballot when such
questions are voted upon at an election at which public officers are eleéted.
The latter part of section 2 of chapter 33is as follows: ‘‘The term, ‘general
election,’ as used in this act, shall apply to any election held for the choice
of national, state, judicial, distric-, county or township officers, whether for
the full term, or for the filling of a vacancy. The term, ‘cisty election,’ shall
apply to any municipal electicn held in a city or ircorporated town.”’

‘Without discussing the question of how far chapter 33 is applicable to
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the election upon the submission of a public measure at a special election,
I can find nothiug in the act or the law that induces me to believe that the
legislature intended chapter 33 of the acts of the Twenty-fourth General
Assembly to be applicable to any school election. It does not come within
the definition of a general election or a city election. There is no t-rm or
expression in the entire act that indicates that the legislature had ia mind
any other electioas than those embraced within the terms, ‘‘ general elec-
tions”’ and ‘‘city elections ”’

Section 1822 of the code, as amended by the Kighteenth General Assem-
bly, provides: *The directors of any independent district may submit to
the board of their district at an annual or special meetfing, the question of
issuing bonds as contemplated by the preceding section, * * * waich
question shall bs voted upon by the electors.” 't his contemplates that ihe
meeting of the electors of the district shall be such a meeting a3 is con-
templated for the annual meeting, and the manner of taking the sense of
the electors upon the question of issuing bonds should be in the manner as
provided by law for the voting at the annual meeting. The powers of tne
annual meeting are set forth in section 1717 of the code of 1873, as amended
by sect.on 2823 of MeClain’s code.

It will be noticed that such section does not provide the manner in which
the vote shall be taken. There are different decisions of the supreme
court which sustain the view that the meeting contemplated seems to be
in the nature of a deliberative assembly, which may adopt and dispcse of
measures before it as they are reached 'in a summary manner, if it deemed
best so to do. It has been held that an election does not necessarily have
to be by ballot. These decisions, however, have no reference to chapter 7
of the Kighteenth General Asrembly, nor chapter 51 of the Twenty-second
General Assembly.

It is provided in the act amending section 1789 of the code, that: *‘ In all
inde pendent districts having a population of 300 and upward, the polls shall
remain open from 12 o'clock M. to 7 o’clock P. M’ From this it is to be
inferred that the election at such meeting shall be by ballot, and judges of
such election should probably be those persons referred to in section 2935,
McClain’s code, and the election to bsconducted as provided by the electers
assembled in such meeting.

I do not overlook the provisions of chapter 8 of the Eighteenth General
Assembly, which provides the manner in which such elections in irdepend-
ent school districts having a population of not less than 15,000 inhabitants
must b2 conducted. I am aware, also, that in the case of Seaman v. Baugh-
man, 82 Ia., 216, in the argument of the case, the supreme court seems to
treatchap:cer 8 as if appiying to all independent districts, but that point was
not before the court for determination. The suggestion only arises in the
argument of the case. I can see nothing in said chapter 8 to indicate that
it was intended to apply toindependent districts generally, but only to those
having 15,000 inhabitants or more.

My conclusions, then, from a careful examination of the question, may be
stated as follows:

First.—The special meeting referred to in section 1822 of the code of 73,
is one that can and should be organized like the annual meeting.

Second.—The meeting thus organized can so control its proceedings and



REPORT OF THE ATTORNEY-GENERAL. 121

provide for the manner of conducting the polls so as to prevent confusion,
electioneering and interference with voters in the room in which the meet-
ing is held. '

Third —The voting should be done in accordance with the provisions
made therefor by the meeting, and at the place where the meeting is held.

Fourth —That the provisions of sections 1063p, 1063z, 1063aa and 1063bb
were not intended by the legislature to apply to school elections, whether
for public officers, or on the question of issuing bonds.

Fifth.—That the question of electioneering in the immediate vicinity of
the polls is one which may be controlled by the meeting after its organiza-
tion. .

In stating these conclusions, I cannot refrain from expressing the wish
that the legislature had made the provisions of the law with reference to
school elections more plain 1The many amendments made from time to
time do not seem to have changed the theory of the meeting of the electors
of a school district. The theory of the law still is that it is something in
the nature of a deliberative assembly; such an assembly in which the people
meet in their sovereign capacity, and proceed in such a manner as they
deem best, except as has been modified by section 1789 of the code of 1873, as
amended by chapter 51 of the Twenty-second General Assembly.

I would also say that, while in my judgment the manner of conducting
the polls and the order to be observed thereat is largely within the discre-
tion of the meeting after its organization, yet it is incumbent upon the
meeting not to make any arbitrary rules or restrictions which would
deprive any elector of a fair expression of his voice at the polls. Every-
thing must be conducted in a spirit of fairness, with the due regard to the
rights of others, and to obtain a real expression of the wishes of the electors

of the district. Yours respectfully,
MILTON kEMLREY,

Attorney-General.

PROCEDURE —INSURANCE DISCRIMINATIONS — A proceeding
against a corporation for a violation of the statutes against
discriminating in writing life insurance should
be by civil action.

Iowa CrITy, Towa, July 1, 1896
J. M. Grimm, Esq., County Attorney, Cedar Rapids, Towa:

DEAR SIR—Your favor of the 26th ult. at hand, in which you ask my
opinion as to whether the action to be brought vnder sectiors 1 and 2 of
chapter 35, laws of the Twenty-fifth General Assembly (MecClain’s code,
-supplement, sections 1760a and 1760b), shall be a civil action or an indict-
ment.

In regard to this I would say that the language iz, *‘ Every corporation
or officer or agent thereof who shall violate any of the provisions of this
act. shall be fined in any sum not exceeding $500, to be recovered by action
in the name of the state,” etc.

While it is true the use of the word, ‘ fine,” would seem to indicate a
criminal proceeding, yet the language, *to be recovered by action in the
name of the state,”” plainly indicates that it shall be a civil action. Section
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3784 of McTlain’s code provides where actions to recover fines or penalties
shall be brought. This relates to civil actions. It is anextraordinary pro-
vision by which a civil action shall be brought to recover a fine, and the
amount of the five is not definitely fixed by the statute. For instance, in
endeavoring to recover a fine in a civil action under this section, a jury
would be called to determine how much the recovery should be for any-
where from nothing up to $500. Notwithstanding all incongruity of the
provision, [ can arrive at no other conclusion than that the action must be
by civil action in the name of the state.

Yours respectfully,
MiLTON REMLEY,

Attorney-General.

A LOCAL BOARD OF HEALTH —Has authority to make regula-
lations as to muzzling dogs at a time of a mad dog scare.

Iowa CITY, Iowa, July 1, 1896.
W. F. Kopp, Esq., County Attorney, Mt. Pleasant, Towa:

DEAR SIR—Your favor of the 16th ult. came duly to hand, but at a time
when I was engaged in other matters and could not give it my attention.

You ask my opinion upon this question: ¢ Can the trustees of a town-
ship acting as a local board of health, at a time of a mad dog scare, make
regulations requiring all persons to keep their dogs tied or muzzled for a
certain Jength of time, and authorize anyone to kill any dog found upon the
highway not muzzled during said time?”’ '

In reply to this I would say that section 556 of McClain’s code gives to
the township trustees power to make whatever regulations they deem
necessary for the protection of public health. Th= following section
requires notice of all such regulations to be published and posted. Section
559 authorizes the trustees to employ all such persons as may be necessary
to carry into effeet the regulations adopted and published according to the
powers vested in the trustees, etc.

I am of the opinion that the township trustees, as alocal board of health,
are authorized to make any reasonable regulation which will tend to pre-
gerve public health. If dogs affected with hydrophobia are ia a neighbor-
hood, it does not occur to me that it would be an unreasonable provision to
require the owners of dogs to keep them tied or muzzled during the time
that they may be affected with the disease. Under the section last referred
to, viz: section 559, the board is authorized to employ all such persons as
may be recessary to carry into effect the regulations. If this power exists
then why should not the bvard of health have power to authorize the pub-
lic generally to assist in enforcing such regulations?

While 1t may appear to be a harsh measure to kill every dog unmuzzled,
and in cases great injustice may be done by so doing, consideration of pub-
lic policy in times of public danger demands speedy action to be taken, and
I would not like to say that under some circumstances the order to kill
summarily all dogs found unmuzzled was an unreasonable one. Every reg-
ulation of this kind must stand the test of reason.

In case a mad dog had been roaming through a neighborhood for some
days while he was so affected, and there was a likelihood of a number of



REPORT OF THE ATTORNEY-GENERAL. 123

dogs being bitten and affected with hydrophobia, it would seem to me to be
only a reasonable precaution against the spread of hydrophobia to enforce
such a regulation requiring all dogs to be tied or muzzled, even if every
canine in the community had to be exterminated.

There may be cases where such a reguliation would be unreasonable,
but that matter is left largely to the discretion of the local board of health.
You will observe that plenary power is given to the local board of health,
and if the conditions are such as in their judgment warrant or justify the
measure stated, I could not say their action was ualawful.

Yours respectfully,
MiLTON REMLEY,

Attorney-General.

IMPRISONMENT - CONCURRENT TERMS — Where a convict is
imprisoned under two sentences and no provision being made
therein that one shall commence when the other expires,
held, that one would stand suspended until
the other had been served.

Iowa City, [owa, July 2, 1896.

Hon. P. W. Madden, Warden of Penitentiary, Anamosa, Iowa:

DEAR SIR—In regard to the guestion which you presented to me for
my opinion relative to the imprisonment of Joseph Bush, I would say it
appears from the records of the Johnson county district court that he was
indicted for two offenses. He was convicted on each and on the 22d day of
September, 1845, a judgment that he be imprisoned three and five years
respectively in the penitentiary at Anamosa, was entered. Each judgment
in the case was made independent of the other, and no order whatever was
made, as is contemplated may be made, under section 4508 of the code. The
question you ask is whether the imprisonment of Bush under each judg-
ment runs concurrently with the other.

In regard to this I would say that if it were an open guestion, under
sections 4508, 4513 and 4514 of the code, in the absence of an order providing
otherwise, I would incline to the upinion that the imprisonment runs con-
currently, but it has been determined otherwise by the supreme court in
the case of Mieir v. McMillan, 51 Iowa, 240. The court in that case says
that ‘‘ two terms of imprisonment in the nature of things cannot run con-
currently. The only effect of so cousidering it would be to remit one
term.”’

This case has not been overruled, and it must be accepted as the law of
the state, Hence, there is only one thiag for you to do. On the two
warrants of commitment which you have, in the light of this decision, it
would be clearly your duty to hold Joseph Bush until he has been confined
according to law for the term of eight years.

Yours respectfully,
MirLPoON REMLEY,

Attorney-General.
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POWER OF CITY COUNCIL AS TO STREETS—The city council has
authority to narrow or change a public highway established by
the board of supervisors before the city was incorporated.

DEs MOINES, Iowa, July 7, 1896.

J. M. Grimm, County Attorney, Cedar Rapids, Iowa:

DEAR SIR—Yours of the 3d inse. at hand, in which you a3k my opinion
as to whether the city council has a right to narrow or change a public
highway which had beea duly established by the board of supervisors
before the town was incorporated? You also enclose a certain letter and
copy of the records of the incorporated town, from which I am unable to
determine whether the actioa taken by the town council did actually have
the effect to narrow the street, but it becom:s immaterial so far as the
legal question which you propound is concerned.

Under section 623 of McClaia’s code (464 of the code of ’73), cities and
towns are given Ly the statute full authority and power to *lay off, open,
widen, straighten, narrow, vacate, ext=nd, establish and lignt streets,
alleys,’”” ete. This section has been coastrued a number rf times by the
supreme court, and I may say that the streets and alleys of an incorporated
town or city are absolutely under the coatrol of the council. The fee of the
streets is in the city, and the town has exclusive control of such streets.

Bv section 1443 of McClain’s code (953 of the code of ’73). a public high-
way within the corporate limits of any incorporated town or city is subject
to all regulations of other streets in such town or city.

Under section 726 of McClain’s code (527 of the code of ’73), it is pro-
vided: ‘*The city council shall have the care, supervision and control of all
public highways, bridges, streets, alleys etc., within the city.”

In the case of Gallagher v. Head, 712 Iowa, 173, these several statutes have
been construed, and the supreme court holds that the eity council has full
control of the streets within the city, to the exclusion of the authority of
the board f supervisors; that the board of supervisors has no power to
establish a highway within the limits of an incorporated town or city.

In Marks v. Woodbury County, 47 Iowa, 452, it was held that road super-
visors of a towanship had no authority to work the roads or streets within
the limit« of an incorporated town, and that a road tax levied by the board
of supervisors could not be collected within an incorporated town.

I do not think there can be any doubt but that a public highway within
the limits of an incorporated town or city is as much a part of the streets
of the c¢ity or 1own as any other sireet, and is under the exclusive control
of the city or town, and that the city council has full authority to narrow
the street when in its judgment it sees fit.

I do not wish tn be under-tood as saying that when private rights are
invaded by an action of the city council that there is no remedy at all. In
the exercise of the power which the ¢ity or town council undoubtedly has,
due regard should be had to the interests of the community and the rights
of the citizens.

I return the papers you enclosed.

Yours respectfully,
MILTON REMLEY,

Attorney-General.
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PLACE OF SUIT FOR SUPPORT OF A BASTARD CHILD—Where,
after being delivered of a bastard child, the woman removes to
another county, suit for maintenance of the child should
be brought in the county wherein it was born.

DES MOINES, Iowa, July 10, 1896.

T. R. Mockler, County Attorney, Harlan, Iowa:

DeAR SiR—Yours of recent date at hand, in which you state: ‘A
woman living in this county was delivered of a bastard child in this county,
and the putative father was, and is, at the present time, a resident of this
county, The woman, since the birth of the child, has moved with her
parents to Harrison county, and since her removal to said county has com-
menced suit under section 6113 of MecClain’s code in this county.” You
ask: ¢ Is this the propercounty in which to bring suit??”’

I think that it is. The cause of action aroze in your county. The stat-
ute authorizes the suit to be brought in the county where the woman
resides at tue time sheis delivered of the bastard child. It is held by the
supreme court that the proceeding is & civil uction.

I think the language of section 6113 refers to the county in which the
woman resided at the time of her delivery. The phrase, ‘' in the county
where she resides,” as it appears ia the fourth line of the staruse, must be
considered with reference to the first part of the same sentence, which is,
‘“when any woman residing in any county of the state is delivered of a
bastard child.”’

It is true the theory of the prosecutivn in such a case is that the county
may be held harmless from the support of a pauper The fact that since
the birth of the child the mother may have taken the child into another
county does not of itself relieve your counuy from the cost of supporting
such child if it becomes a public char:e. Steps may be taken by such
other county to prevent the mother and child from acquiring a settlement.
In that case, Shelby county would still be liable.

I cannot think a construction of the s atute which would authoriz: a
party having a cause of action to move 10 the utmost parts of the state and
there maintain her action against a defcndant would be a reasonable one.
The evident intention of the legislature was that proceedings should be
brought in the county where the woman resided at the time she was deliv-

ered of her bastard child. Yours traly,
MILTON REMLEY,

Attorney-Generdl.

INSPECTION OF OILS—WHAT SHOULD BE INSPECTED—The oil
inspectors are not authorized to inspect naphtha in the hands of
one who uses it solely for the manufacture of gas.

DEs MOINES, lowa, July 10, 1896.
Hon. Luther A. Brewer, State Oil Inspector, Cedar Rapids, Towa:

DEAR SIR—Your favor of the Tth inst. at hand, in which you ask my
opinion as to what should be done in a case where the Standard Gas
company, of Independence, and the Atlantic Gas company, of Atlantic,
refuse to pay the fee for inspecting naphtha which they use in the manu-
facture of gas?
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You state that you consider the amendment made to the oil inspection
laws by the last legislature requires the inspection of such oils. You alzo
gtate that you enclose their letter which sets forth their views, but unfor-
" tunately such letter was not enclosed.

I am sorry that you did not state more definitely the process of reason-
ing which led you to the conclusion that such oils should be inspected.
Chapter 185 of the acts of the Twentieth General Assembly, as amended
by the Twenty-fourth Gensral Assembly is. I think, with some typographi-
cal errors, contained in the pamphlet issued by the state board of health,
except the amendment by the last legislature That amendment is by add-
ing to the first section of the chaptar the following #ords: ¢ For the pur-
poses of this act, naphtha, benzine and gasoline shall be deemed illuminating
oils.”

Now the question arises whether the law, as thus amended, authorizes
the inspection of the oils used by manufacturers for purposes other than
illuminating purnsoses. If you will examine section 1 of chapter 185, you
will observe: ‘‘It shall be the duty of such state oil inspector, by himself or
his deputies hereinafter provided for, to examine and test the quality of
such oils offered for sale by any manufacturer, vendor or dealer, * * *
and it shall be lawful for the state inspector or his deputies to enter into or
upon the premises of any manufacturer, veador or dealer of such oils, and
if they find or discover any kerosene oil or other product of petroleum
kept for illuminating purposes, that has not been inspected and branded
according to the provisions of this act, they shall proceed to inspect and
brand the same. The remiining clausss of the section make it lawful for
the manufacturer, vendor or dealer to sell the oil so tested and approved
as an illuminator, and make it unlawfal for the owners thereof to sell such
oil or product of petroleum for illuminating purposes, which has been
rejected.

It will be observed that it i3 the oil kept on hand oaly by manufacturers
of oil, vendors, dealers of oil for illuminating purposes which the state
inspector is authorized to inspect.

There are provisions in other sections of the chapter which impress me
very stroangly that there was no thought in tae mind of the legislature that
oils used in manufacturing shoutd ve inspected. [t 18 only the oil of deal-
‘ers and manufacturers of oil that tne inspector is authorized to inspect.
Selling oils, which have not been inspected, for illuminating purposes, is
made a criminal offense uader section 7. Using oils, for illuminating pur-
poses, which have not been insp:acted, is likewise made a criminal offense.
(Section 8 ) But section 8 contains a proviso that gas or vapor from oil which
has been rejected may be used for illuminating purposes when the oil from
which the gas or vapor is generated is contained in a closed reservoir out-
side of the building iiluminated or lighted by said gas, and the last proviso
in said section 8 is in harmony with the central idea running throughout
the entire law, which is this: that it is only such oils as are used directly
for illuminating purposes which the state inspector is authorized to inspect,
and the sale and use of such oils not for illuminating purposes is not pro-
hibited by the statute.

I do not see that the amendment made by the last legislature changes
the law with reference to the duties of the inspector, or would authorize
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the inspector to inspect oils used for the manufacture of gas by a gas light
company. They are not manufacturers of oil or vendors or dealers in oil.
It is unquestionably true that if they were engaged in selling oils for illumi-
nating purposes the inspector would be authorized to inspect naphtha, ben-
zine or gasoline, but such gas light company does not come within the class
of persons whose oils must be inspected by the state inspector.

Unless my attention were called to some statute which has escaped me,
and I think there are none, I would not advise you to attempt to enforce
the collection of the fees to which you refer. I think you would surely fail.
It there is any section or clau:e of the statute that you have in mind upon
which your claim is based, I would be pleased to have you call my attention
to it. ' Yours very truly,

MILTON REMLEY,
Attorney- General.

CRIMINAL EMBEZZLEMENT -What constitutes the crime of
embezzlement.

Iowa Crry, Iowa, July 11, 1896.

W. L. Smith, Esq., County Attorney, Humboldt, Towa:

DEAR siR—Your favor of the Tth inst. at hand in which you ask my
opinion upon a state of facts as follows:

‘P, having a note of $300 against a third party, pledged it as collateral
security to H to secure a loan of $100 from H. P endorsed the note, either
in blank or to H. H sold the $30C note which he held as collateral security,
and has failed to pay what he received over and above the $100 which P
owed him.”’

The question is whether H is guilty of embezzlement.

In order to constitute embezzlement, the relation between the parties
must be a confidential one such a3 agent, clerk, servant, employe, attorney
for or collector. (Section 5215 of McClain’s code.) In the case stated there
is no such relationship. P trusted H with property as security. He had
it in his power either to endorse the note so that H could not have sold it
and parted with the title, or he could have taken security from H that the
8300 note would be returned to P when he paid the $100 that he borrowed
of H.

It is & conversion of the fund and a moral wrong, but not a crime under
vur statute. The note did not come into H’s haads by virtue of his employ-
ment as agent or attorney of P; hence, it is not embezzlement. P, of
course, has his civil remedy.

Yours respectfully,
MILTON REMLEY,
Attorney-General.
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BOARD OF EDUCATION — POWERS — COMPENSATION OF MEM-
BERS—The board of education has no authority to direct the
county auditor to issue warrants for books for which it
has contracted — What members of the board are
entitled to compensation for time spent
while acting in that capacity.

Iowa CiTY, Iowa, July 11, 1896.
C. W. Crim, Esq., County Attorney, Estherville, Iowa:

DEAR SIR—Your favor of the6th inst. duly at hand, in which you ask my
opinion upon the following questions:

First.—** Does the board of education have power to direct the county
auditor to issue warrants for books for which they may coantract, or should
the warrants be issued by the board of supervisors acting in the capacity of a
board of supervisora?”’

In regard to this I would say that chapter 24, acts of the Twenty-third
General Assembly, providing for county uniformity of text-books and pro-
viding thatthe county superintendent, county aunditor and the county board
of supervisors shall constitute a board of education, says in the ninth see-
tion: ¢ When the list has been so selected, they shall be used in all the
public schools in said districts, and the board of education may arrange
for such depositories as they may deem best, and may pay for said school
books out of the county fund and sell them to the school districts atthe same
price as provided for in section 1 of this act, and the money received from
said sales shall b3 returned to the said county fund by the boird of educa-
tion monthly *’

There is nothing in the act, directly or indirectly, repealing section 451
of McClain’s code, which expressly provides: ‘The auditor shall not sign
or issue any warrant except upon the recorded vote or resolution of the
board of supervisors authorizing the same, except jury fees,”” etc. If the
later statutes give the board of education the right to draw warrants upon
the county treasurer, it must be a repeal or modification to some extent of
said section 451. The laoguage of section 9 of said chapter 35 by itself
would indicate that the board of education may pay from the county fund
for the books.

It is unfortunate that the language was not more explicit in providing
the manner of making these payments, but I cannot see how it can be
claimed that section 451 of McClain’s code is repealed or modified by this
act. I do not think the auditor would be justified in drawing a warrant on
the order of the board of education, but there ought not to be any friction
in the matter. The board of education is required to keep a record of its
proceedings. It selects the text-books which are to be used; it determines
the number of books which shall be purchased; it makes a contract for the
purchasing. These books are to be delivered to depositories which the
board selects. It is seldom, if ever, that the books will be delivered while
the board of education is in session. When the books are delivered and
received by the board of education, either by the president, secretary or
agent, or depositaries which are the ageunts of the board of education, then
a bill for the books actually delivered at the contract price should be filed
with the board of supervisors, and the board of supervisors, who are
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authorized to allow and settle claims against the county, should, by resolu-
tion of the board, authorize a warrant to be drawn. The board of super-
visors comprises a majority of the board of education, and having knowl-
edge of the contract by which the couaty fund is bound, they would be
under obligation to audit and pay the claim. In this way alone could the
business of the county be kept in hand.

Possibly the thought of the legislature was that the board of supervisors
could at any time organize as a board of supervisors and transact business
as such. . I think the manner suggested is the preferable one.

Second. —**Is the board of education, acting as such, entitled to
compensation for their time, and if so, is the auditor entitled to pay as a
member of this board, aside from his fees and salary as auditor?”’

There is no provision of law for pay for members of the board as such.
Undoubtedly the members of the board of supervisors who are, because of
their position, required to perform the labor necessary as ex officio members
of the board of education, would be entitled to have their per diem allowed
at the next meeting of the board of supervisors; and the same may be said
of a county superintendent. [t is a part of the duties of his offiee to sit as
a member of the board of education, and he, too, is entitled to $4 per day
while discharging the duties of the office of county superintendent. The
county auditor receives his salary from the county in like manner, but I do
not think he is entitled to any pay outside of that which pertains to his
office as auditor.

It is well settled in this state that a public officer cannot recover com-
pensation not provided for by law. (Howland v. Wright County, 82 Iowa,
164.) Thelaw making no provision for compensation of the members of the
board of education as such, but enjoining duties upon the board of super-
visors, county superintendent and county auditor, whatever pay they
receive must be under the provisions of the law providing for their salaries
as such officers. The county superintendent would not be authorized to
receive $1 a day as county superintendent, and $4 for the same day while
acting as a member of the board of education. The same is true of the
other members of the board of education.

Yours respectfully,
MILTON REMLEY,
Attorney-General.

INTOXICATING LIQUORS—REGISTERED PHARMACIST HOLD-
ING PERMIT-CHANGE OF FIRM OF WHICH HE IS A
MEMBER—Effect of such change.

Iowa CITY, lowa, July 11, 1896.
C. W. Crim, Esq., County Attorney, Estherville, Towa.

DEAR SIR—Your favor of the 9th inst. at hand in which you ask my
opinion upon the following question:

‘“William Doe makes application for a permit of the district court as a
registered pharmacist to sell intoxicating liquors, stating among other
things that he is transacting business under the firm name of John Doe &

9
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Son, and the permit is granted. John Doe has an interest in the business
at this time, but afterward retired. Must William Doe apply for a new
permit?”’

I am not aware that there is any decision of our courts upon this ques-
tior. TUpon principle and reason I would say that if a permit were granted
to the firm in the name of John Doe & Son, and John Doe & Son signed the
bond, then it would be necessary to apply for a new permiv after John Doe
had retired from the firm.

If, however, the permit were granted to William Doe and the bond were
fornished by William Doe, I cannot see any necessity for a new application.
The statute authorizes a resistance when the application for a permit is
heard. Any citizen can go into court and show that the person making
application is rot a suitable person to be entrusted with the handling of
intoxicating liquors. If the application is made in behalf of the firm, the
gterling qualities of one man may be a sufficient guarantee to the com-
munity that the law will be strictly complied with s0 long as the sale of
liguor is under his supervision. If this reliable member of the firm with-
draws frcm the firm, those remaining may not have the corfidence of the
community, and the community should be permitted to resist the granting
of the permit to those not worthy to be entrusted.

If, however, the application were made by an individual and a permit
were granted to him in bis individual capacity ard not the firm, there
appears to me no good reason wby the withdrawal of a man from the firm
who was nct entrusted with the sale of intoxicating liquors should avoid
the permit granted to the individual member who remains.

Yours truly,
MiLToON REMLEY,

Attorney-Qeneral.

INSPECTION OF OILS—Naphtha, in the possession of a dealer in oils,
even though he proposes to sell it to a gas company for the
manufacture of gas, should be inspected and the fees for
inspecting the same collected—Gasoline in the
hands of a dealer should be inspected.

Des MOINES, Iowa, July 16, 1896.
Hon. Luther A. Brewer, State OQil Inspector, Cedar Rapids, Iowa:

DEAR SIR—Your favor of the 14th inst. at hand, in which you ask:

“ Suppose 100 barrels of naphtha are in the possession of a dealer in oils
ard he proposes to sell the lot, or any portion, to a gas company. Would
not these 100 barrels be subject to inspection under the laws of Iowa, and
would it not be the duty of the state inspector and his deputies to collect
the statutory fees? And how about gasoline that is not sold or used for
{lluminating purposes? Are we authorized to collect fees?”’

In the opinion which I furnished you on July 10th, I did not intend to be
understood as saying that any ¢il or product of petroleum, naphtha, benzine
or gasoline included, was not subject to inspection in the hands or posses-
sion of a dealer in oils, or a manufacturer of oils. You will note in the
opinion I stated: ‘1t will be observed it is the oil kept on hand by manu-
tacturers of oils, vendors or dealers in oil for illuminating purposes which
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the state inspector is authorized to inspect.” And again: ‘It is unques-
tionably true that if they were engaged in selling oils for illuminating pur-
poses, the inspector would be authoriz:d to inspect napntha, benzine, or
gasoline ”’

I would add that if any dealer in oils has in his possession any naphtha,
benzine or gasoline, it is the duty of the state oil izspector to inspect the
same under the provisions of section 1 of chapter 185 of the Twentieth
General Assembly, as amended, and I would say it is equally as clear to my
mind that wherever he is authorized to inspect the oils he is authorized to
collect the fees for such inspection, and I would answer both of your ques-
tions in the affirmative.

I think, however, that where a gas company has in its possession
naphtha to be used in the manufacture of gas, or any party has the low
grades of oil for fuel purposes and is not engaged in the manufacture of

_oils or selling the same, then the state inspector would not be authorized to
inspect such oils in their possession or demand the fees therefor.

Yours truly,
MILTON REMLEY,

Attorney-General.,

INTOXICATING LIQUORS—MULCT LAW—STATEMENT OF CON-
SENT GOOD FOR WHAT LENGTH OF TIME --The
statement of consent of the voters of a city to the
operation of the bar does not have to be filed
after every general election.

IowaA City, Iowa, July 17, 1896

A. J. Holmes, County Attorney, Boone, Iowa:

DEAR SIR—Yours of the 15th inst. is at hand, and you ask my opinon
upon the following statement of facts:

Section 17 of chapter 62 of the acts of the Twenty-fifth General Assem-
bly, recites the conditions which shali constitute a bar to the penalties pre-
viously prescribed by law for the sale or keeping for sale, of intoxicati g
liguors, ‘after the written statement of consent signed by the majorits of
the voters residing in said county who voted at the last general ¢l ction,
shall have been filed with the county auditor.” Referring to cities of 5,000
or more inhiabitants, section 18 provides that in order that any city of less
than 5,000 inhabitants may come within the provisions of said section 17, ¢ A
written statement of consent shall 'ba filed with the county auditor signed
by 65 per cent of all the legal voters who voted at the last preceding
election.”

Query: Does the expression, ‘‘ preceding general election.”’ refer to the
one immediately preceding the statement of consent, or does it refer.to the
one last preceding the offense in the prosecution of which it is relied on ag
a bar? Section 19 providing for a counter petition which will abrogate the
previous consent filed contains similar language as to the requisite majority
of voters, ‘‘as shown by the last g-neral election.” This would seem to
indicate that the copnstruction placed upon the two former sections by the
legislature was that the effect of the consent petition continued from sub-
sequent elections to such time as it would abregate in the manner provided
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in section 19, but if this is true and the courts should give the same con-
struction to sections 17 and 18, would the protection afforded by the bar
extend to the person who had not commenced to do business as a liquor
dealer until after one or more elections following the petition of consent
had intervened?

In regard to this, I will say that when a statement of counsent of the
majority of the voters residing in the city, or a like statement of consent
signed by 65 per cent of the voters who voted at the last preceding general
election in the county, has been filed with the auditor, this must be consid-
ered as the expressed will of the voters of the city or county, that intoxicat-
ing liquors may be sold in the city or county in accordance with the provisions
of the mulct law. This establishes the right of persons to sell by complying
with the provisions of the mulet law, and this right continues until the con-
sent is withdrawn in the manner provided ia section 19 of said chapter. In
my judgment, the petition referred to in section 19 must contain the names
of a majority of the voters of the said city or town, or county as the case
may be, as shown by the election last held previous to the filing of such
petition. Upon the filing of such petition referred to in section 19, the consent
given by the statement of consent which had been filed under sections 17 and
18 must be considered as withdrawn and of no effect, but the consent will be
considered as continuing until it is withdrawn in the manner provided for by
gection 19. The wishes of the people of the city or county instead of being
determined by ballot at the polls, is determined by the petitions which are
signed, or by the statements of consent. The statement of consent having
been given, it establishes a status or condition under which it is lawful for
anyone to sell intoxicating liquors who complies with the other provisions
of the mulct law. I donot think that another election intervening between
the filing of the statement of consent and the commencement of business by
a saloon-keeper, affects his right to claim the benefit of the bar against
prosecution. It appears to me that a fair construction of the statute is
that the consent given is a general consent to all persons who comply with
the other provisions of chapter 62 to engage in the sale of liquors so long as
that consent is not withdrawn in the manner referred to in section 19 of the
chapter. I can give no other construction to the section referred to.

Yours respectfully,
MiLTON REMLEY,

Attorney-General.

INTOXICATING LIQUORS —INJUNCTION —MULCT LAW —CON-
TEMPT — Though one has been enjoined he is not subject to
a prosecution for contempt for selling intoxicat-
ing liquors in compliance with the pro-
visions of the mulct law.
Iowa CitTy, Iowa, July 18, 1896,

T. C. Clary, County Attorney, New Hampton, Towa:

DEAR SIR— Yours of the 16th inst. at hand, in which you ask my opinion
upon the following questions:

A party was enjoined from maintaining a nuisance, that is, selling intox-
icating liquors contrary to law. The injunction was obtained on the ground
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that a sufficient number of names did not appear upon the consent petition.
The injunction was granted against the premises and the owner of the
same. If subsequent to the granting of the injunction a sufficient number
of legal signers have signed the consent petition, could the party enjoined
open up said building, and again sell intoxicating liquors in the same, if he
strictly complied with all the terms of the mulet law? Would he be liable
for contempt if he again sells liquors, or in other words, can a party who
has been enjoined, notwithstanding the same, again engage in the liquor
business and sell in the building enjoined, doing away with the existence of
the injunction, if he complies with the mulct law?

Replying to the first question, I will state that the injunction, from your
statement, restrains the owner from maintaining a nuisance, that is, selling
liguors contrary to law. If this is all that the decree of the court provided,
I do not think that it would be a contempt for the person enjoined to sell
intoxicating liquors lawfully thereafter. If the conditions are changed,
either by obtaining a valid petition or a change of law so as to permit the
lawful sale of intoxicating liquors, then such sales would not constitute a
nuisance, and he is not maintaining a nuisance by selling lawfully. He, of
course, sells at his peril. If the new petition which is signed should prove
insufficient, or if he fails to file a new bond, or the consent of property
owners within fifty feet, or in any respect fails to comply strictly with the
mulct law, he would be liable for contempt.

If the decree provided for the abatement of the nuisance, he could only
use the building by complying with the provisions of section 2389 of
MecClain’s code. -

Second.—Your second question is practically answered above, except
that I wish to add by selling lawfully he does not do away with the exist-
ence of the injunction. The injunction continues forever, and whenever,
in the future, he violates the law by maintaining a nuisance in the building
or by maintaining a nuisance elsewhere in the judicial district, he can be
punished for contempt.

In my judgment, the injunction, being as stated by you against main-
taining a nuisance, it continues in force forever, but selling liquor in a
legal manner is not a nuisance and hence a legal sale does not subject the
seller to punishment for contempt for violating the injunction.

Yours respecfully,
MILTON REMLEY,

Attorney-General.

REGISTERED PHARMACIST-—INTOXICATING LIQUORS—PHYSI-
CIAN’S PRESCRIPTION—1. A registered pharmacist cannot
legally dispense intoxicating liquors upon a physician’s
certificate—2. Omne not a registered pharmacist
may be a proprietor of a pharmacy, but
should employ a pharmacist to
perform certain duties
therein.

Des MOINES, Iowa, July 23, 1%96.
Chas. W. Phillips, Esq , Secretary Pharmacy Commission:
‘ DrArR SIR—You ask my opinion upon the following question: ‘‘Can a
registered pharmacist not holding a permit legally disperse intoxicating
liquors on a physician’s prescription?”’
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In answer I would say that under the provisions of chapter 35 of the acts
of the Twenty-third General Assembly, a registered pharmacist cannot
legally aispense intoxicating liquors in any manner uuless he holds a permit
authorizing him so to do. It would make no difference whether the intoxi-
cating liquor was sold on account of the fact that a physician had pre-
scribed it for the purchaser or not.

You also ask whether a man who is not a registered pharmacist can be
the proprietor of a drag store or pharmacy and employ & registered phar-
macist to run and manage the same for him?

In answer to this question I would say that I see no objection whatever
to one who is not a pharmacist, owning a pharmacy, if he employs a regis-
tered pharmacist to psrform those duties which none but registered phar-

macists can do under the law.
Yours truly,
MirnToN REMLEY,

Attorney-General

BOARD OF EDUCATION —PURCHASE OF SCHOOL BOOKS — Under
facts stated an alleged contract for the purchase of school books
held not to bind the board —If after the passage of a
resolution to adopt certain books the resolu-
tion is rescinded, the board must
advertise for bids before it
can adopt other books.

Iowa City, lowa, July 25, 1896.

A. N. Wood, Esq., County Attorney, Grundy Center, Iowa:

DEAR SIR—Your favor of the 23d inst. at hand in which you enclose a
copy of the proposition of Ginn & Co., to furnish certain school books to
the county board of education of Grundy county, and also a copy of an
alleged contract entered into by the board of education and said Ginn &
Co., for furnishing Fry’s geography and other books. You state that, by a
vote, the board adopted Fry’s geography, and the president and secretary
were authorized to execute a contract. You further state that no bond was
given by Ginn & Co., and none was demanded by the board as required by
section 7, of chapter 24, acts of the Twenty-third General Assembly. You
state further that the geographies heretofore used in the schools and
adopted some five years ago by the county board of education were Butler’s
geographies, and you ask whether the board can rescind its action and
adopt some other geography, and if so, is it necessary to advertise for bids
as required by section 5 of said chapter.

In regard to this I will say that the contract, a copy of which you fur-
nished me, recites that in consideration of the adoption of the school books
named by the board of education of Grundy county, Iowa, for the term of
five years, it is hereby agreed, etc. The president and secretary of the
board have not signed the contract, but certify that at a regular meeting
of the board, ‘‘ The above text-books were adopted for use in the schools of
Grundy county for the period of five years, to be supplied on the terms
above stated.”
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I have been unable to find a syllable in the law establishing a uniform
system of text-books which authorizes the board of education to adopt a
gystem of text-books for a period of five years, or authorizes the board of
education to enter into a contract for five years. The only reference to a
five-year period occurs in section 6 of said chapter 24, and you will notice
that it is a limitation on the powers of the board to change the text-books
that have been actually adopted before the expiration of five years, unless
authorized to do so by a majority of the electors present and voting at a
regular annual meeting in March. The provision that the text-books shall
not be changed more frequently than once in five years, by no means
authorizes the board to make a coatract for five years, or to bind
itself or ivs successor to purchase of a particular firm for a speecified
price for the period of five years. I do not think the board is authorized
to make such a contract, and it is very questionable whether what is called
a contract is, in effect, a contract.

You will notice that there is no obligation stated in the alieged con-
tract for the board of education to purchase books of the said Ginn & Co., or
for any definite time. It may be urged that ssction 6 of the act precludes
the board from now changing its mind. The provisionis: ¢‘ It shall be unlaw-
ful for any board of directors or county board of education * * * todis-
place or change any text-book that hasbeen regularly adopted and introduced
under the provisions of this act before the expiration of five years.” Your
letter states, however, that the books in question have not yet been intro-
duced. This provision is made for the benefit of the patrons of the schools,
and not for the benefit of any publisher, whomsoever. Fry’s geography,
from the statement of facts, has not been introduced. The prohibition, then,
of section 6 does not apply to this case. In my judgment, had the
board attempted to bind itself or its successor to a five-year contract, it
would be an act wlira vires. I am clearly of the opinion that it is not
authorized by a resolution to bind its successor for a period of five years,
or bind the county, the statute giving the majority of electors the right to
direct a change within five years.

Another thought: the provision of the law contained in sectioa 4 is
wholly ignored in the alleged contract. Under section 4, if the pub ishers
of broks furnish the same to another district or state brard at a lower rate
than that specified in the contract, then such books should be furnished at
such lower rate to the county board of education. The provision of the
alleged contract in regard to this is: *‘If any reduction of the list yrice
of these books is made during the term of their use in said schools, there
shall be a corresponding reduction in the contract prices of the said board
of education.”” 'The list price is a very different thing from what is often
done by special contract. The provisions in this respect do not comply
with the law.

The contract does not obligate the board of education to take any books.
The obligation would arise from the adoption of such books under the law,
it any. The view I take of the Jaw is that the board may rescind its action
at any time before the books are introduced.

I am of the opinion that the board may rescind the resolution adopting
Fry’s geography, but if this is done, it will be necessary to advertise for

bids again. Yours respectfully,
MILTON REMLEY,

Attorney-General.
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INSPECTION OF OILS--An oil inspector is not authorized to inspect
naphtha, benzine or gasoline consigned to a gas company, found
at a railroad station, whether it is shipped from
within or without the state.

Des MOINES, [owa, August 4, 1896,

Dr. J. F. Kennedy, Secretary State Board of Health:

DEAR SIR—Your favor of July 24th at hand, in which you ask my
opinion upon the following question:

‘*Suppose a state inspector of oils finds at a railroad station fifty barrels
of naphtha, benzine or gasoline consigned to a gas company and which has
not been inspected, and which was shipped from a point within the state,
would the inspector be authorized to inspect such oils? I[f so, would the
same rule apply to such oils shipped from without the state and likewise
found at a railroad station?”’

In regard to this I will say that section 1 of chapter 185, of the acts of
the Twentieth General Assembly, is amended by chapter 94 of the acts of
the Twenty-sixth General Assembly by adding at the end of the section
the following words: ¢ For the purpose of this act, naphtha, benzine and
gasoline shall be considered as illuminating oils.” This amendment makes
it the duty of the oil inspector to test or inspect such oils where found as
provided in the said section.

The duties of the inspecior are set forth in section 1. If, under the
provisions of section 1 as it existed prior to the amendment, the inspector
was not authorized to inspect oils in the hands of the consumer or at a rail-
road station, he would not be authorized to.inspect the oils at such place
because of the amendment made by the last legislature.

The first question, then, to determine is: what oil is the inspector
authorized to inspect? The answer is found in said section: ‘It shall be
the duty of such state inspector, by himself or his deputies hereinafter pro-
vided for, to examine and test the quality of all such oils offered for sale
by any manufacturer, vendor, or dealer, * * * and it shall be lawful
for the state inspector, or his deputies, to enter into or upon the premises
of any manufacturer, vendor, or dealer in such oils, and if they shall find
or discover any kerosene oil, or any other product of petroleum kept for
illuminating purposes, that has not been inspected and branded according
to the provisions of this act, they shall proceed to inspect and brand the
same."’

I have looked in vain for any authority of the oil inspector to enter upon
the premises of the consumer or a ‘‘railroad station’ for the purpose of
inspecting oils found therein. It goes without saying that the jnspector
only has the authority that is derived from the statute. If there is a sylla-
ble in the law requiring the consumer of oils to have the same inspected, I
am unable to find it. It is true, under section 8 of the acts of the T'wentieth
General Assembly, chapter 185, it is made a penal offense for a person to
knowingly use any coal oil, kerosene oil, or product of petroleum for illumi-
nating purposes, which has not been tested: ‘‘Provided, however, that
gas or vapor from oils may be used for illuminating purposes when the oils
from which such gas or vapor is generated are contained in a closed reser-
voir outside of the building illuminated or lighted by the gas.” This
provi-o makes it lawful to use benzine, naphtha, or gasoline which will not
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stand the test provided by law for purposes other than direct illumination.

The statute requiring the inspection of illuminating oils is made for the
protection of the public, and is not intended, primarily or otherwise, for the
benefit of the oil inspector or his deputies. If gasoline, naphtha, or benzine
are found on the premises or in the possession of a manufacturer of illumi-
nating oils, or a dealer in illuminating oils, it is the duty of the inspector to
inspect, but if found elsewhere, either in the hands of the consumer or in
transit, I find no provision of law authorizing the inspector to inspect the
same.

Section 4 of the act as amended by chapter 149 of the Twenty-first Gen-
eral Assembly contemplates that the owner or party calling on the inspec-
tor shall pay the fees for inspection. Penalties are provided for manufac-
turers or dealers selling or attempting to sell in this state any illuminating
oils, etc., which have not been inspected.

It will be noticed in section 6 of the act there is evidently a clerical error:
““Any person or persons, whether manufacturer, vendor (it should be, instead
of vendee, as it appears), or dealers shall sell or attempt to sell any illumi-
nating oils * * * which have not been inspected as provided by this act,
shall be guilty of a misdemeanor.” I would also call your attention to the
fact that the word, *“purchase,” as it appears in the second line of said sec-
tion in McClain’s code does not appear in the original, nor has said section
been amended. Penalties are thus provided for the manufa~turer or dealer
for selling oils not inspected, and the manufacturer or dealer is expected
to call upon the state inspector to inspect all oils in his possession. If he
fails to do so, he is liable, but nothing contained in the statute makes the
purchaser liable for purchasing oils not inspected, although he is liable
for knowingly using such oils not inspected, for the purpose of direct illumi-
nation. .

I do not think the inspector would be authorized to inspect naphtha, ben-
zine, or gasoline consigned to a gas company, found at a railroad station,
whether it was shipped from a point within the state or without the state.
A dealer in oils, however, would be subject to the penalties of the statuta
for shipping from a point within the state such oils to a gas company.

Yours respectfully,
MILTON REMLEY,

Attorney-General

BONDS—FIDELITY COMPANY AS SURETY—May become surety on
but one mulct saloon-keeper’s bond — May become surety on a
bond given by a text-book publisher to a county board
of education — A county officer may refuse
to accept bond of a surety company.

DEs MOINES, Iowa, August 4, 1896.
J. M. Grimm, Couniy Attorney, Cedar Rapids, Iowa:

DEAR SIR—Your favor of the 31st ult. at hand, in which you ask my
opinion upon the following questions:

First.—‘ Whether or not a fidelity company, legally authorized, may
become surety on more than one mulet bond? *’
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Paragraph 2, of section 7, chapter 63, laws of the Twenty-fifth General
Assembly, provides: ‘‘Said bond shall be signed by himself (the seller of
intoxicating liquors), as principal, and two sureties, who shall qualify each
in double the amount of the bound, and neither of whom shall be surety on
any other like bond.”

A fidelity company, duly organized under the law, is an artificial person.
It is an entity, and under this provision, if it becomes surety on one bond,
I do not think the clerk would be authorized to accept another bond with
the company as surety thereon, unless the boad otherwise complies with
the law, having two sureties thereon.

I have notning to say in regard to the wisdom of this law, but, in view
of its provisions, I do not think the clerk could accept & fldelity or surety
company on two of such bonds.

Second.—‘* Whether or not a legally authorized fidelity company may
become surety on & bond to a county board of education in the matter of the
adoption of text-books, as provided by law?”

This refers evidently to the bond whieh the publisher furnishes upon
the signing of a contract with the board of education.

In my judgment, section 329 of McClain’s code is broad enough to
authorize such a company becoming surety on a bond to the board of educa-
tion. You will notice the language is broad and comprehensive. It seems
to cover not only official bonds, that is, bonds of public officers, but bonds
to secure the faithful performance of any duty. I think the second question
should be answered in the affirmative. '

Third —*“ Whether or not a county officer has any option to distinguish
bastween personal and surety company’s bonds as to the sufficiency thereof? ”’

Again referring to section 329 of Mec Claia’s code, it says: ‘‘Any officer,
who is now or shall hereaftor be required to approve the sufficiency of any
bond or undertaking, may, in the discretion of such officer, in lieu of the
security now required by law, upon satisfactory evidence, accept such bond
or undertaking and approve the same whenever the conditions of such bond
or undertaking are guaranteed by a company or corporation duly organized
or incorporated within this state, under the laws thereof, or authorized to
do business in this state,” ete.

It will be noticed that the acceptance of a fidelity or surety company as
surety in lieu of the personal suraty, with qualifications required by section
327 of McClain’s code, is left 1o the discretion of such officer. He may
refuse to take such a company as surety. Before accepting a company as
surety, he must have satisfactory evidence of its ability to respond. A
clerk is not released from responsibility of accepting an insufficient bond
because of affidavits made by the sureties as to qualifications.

There is a certain amount of parsonal liability in the approval of any
bond by the clerk, and he may, if he desires, demand that two sureties sign
the bond possessing the qualifications required by law. I do not think the
clerk, or officer whose duty it is to approve a bond, should interpose cap-
tious objactions, but, in this particular matter, he has a discretion in regard
to the kind of security he will accept.

Yours respectfully,
MILTON REMLEY,
Attorney-General.
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VACATION OF STREETS—-Under facts stated, an individual held not
) to acquire title to a city street.
Dws MOINES, lowa, August 5, 1896.
J. M. Grimm, County Attorney, Cedar Rapids, Iowa:

DEAR SiR—Your favor of the 25th ult. and the 4th inst. at hand, enclos-
ing plats of parts of fractional block 17 of Greene and College addition to
Cedar Rapids, Iowa, and parts of blocks 1 and 2 of Hedges and Crissman’s
addition to Cedar Rapids. You state that the streets were named as indi-
cated on the plat, and what is designated as Coe street is now known as Thir-
teenth street, this street running north west and southeast intersecting the
section line obliquely. The plat shows that the additions were so platted
as to form a continuous street of Thirteenth on the plat, the plats of the
second addition supplementing each other. The plat of Greene and Col-
lege addition left a triangular picce of ground northwest of the section line
and southeast of the alley platted in said block 17, which in your letter you
say was practically of no use to the public as a street.

The plat of Hedges and Crissman’s addition, however, shows that a
street was left southeast of this triangular piece so as to make on the plat
a continuous street eighty feet wide between Second avenue and Third
avenue. It appears that W. G. Rowley procured the title to five feet of
land off the northeast side of lot 7, block 1, of Hedges and Crissman’s addi-
tion; also fractional lots 1 and 2 of block 2 of the same addition; also frac-
tional lots 15 and 16 of block 17, Greene and College addition. These last
four fractional lots as shown by the plat, form two lots 60x140 feet, extend-
ing from Third avenue to the alley northwest thereof. Mr. Rowley has
filed a deed of vacation of the lots owned by him, and claims that it vacates
that portion of Thirteenth street between the alley and Third avenue. He
has also filed a plat of W. G, Rowley’s addition to Cedar Rapids, in which
the ground occupied by the street vacated is platted.

The question you ask is: ‘‘Does R wley by his vacation acquire title to
the street, and can the recorder of deeds legally certify that Rowley is the
owner in fee simple of all the property described in the plat sought to be
recorded? ”’

In regard to this I will say that if I am correct in the statement of facts
above given, which I assume from the plat and your letter is the correct
statement of fact3s, and these two additions were 1aid out so as to supplement
each other and form, as they appear upon the plat, regular blocks and lots
and streets, although the land north of the section line was owned and
platted by one party and the land lying south of the section line was owned
and platted by another party, I have serious doubts about the authority of
Mr. Rowley to vacate the street in question. When ore lays off land into
lots, blocks and streets and plats the same and has the plat recorded, he
thereby dedicates to the public the streets indicated on the plat. When
this is done and the strest, or any part of the same is used and occupied by
the public and work done thereon is accepted by the public, the streets
become the property of the town or city in fee simple.

The provision of the statute for the vacation of a plat, being sections
798, 799 and 1000 of McClain’s code, was intended primarily for the owner
of real estate to reconsider his act when it might be done without preju-
dice to the rights of another party. His grantees may also do so under like
conditions.
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There have been several cases before the supreme court involving the
right to vacate a portion of a plat by the grantees of the original owner,
but in each case the lots have not been used for other than agricultural
purposes and the streets had not been opened or used.

The proposition which your statement of facts presents amounts to simply
this: does one person, owning a lot on each side of a public street, have
authority under this statuve to vacate the town plat of his two lots and take
the street therein, and does he thereby become the owner of the stree:?

It is clear to my mind that the legislature never intended such results
from the adoption of these three sections above quoted. If it be true that
it may be done, then the city or town owning the streets in fee simple are
powerless to prevent it. If it may be done in a street that has not yet been
worked to its full length, by the same procees of reasoning, it may be done
in one of the business streets of the city. This shows the absurdity of the
position.

If I have obtained the correct view of the situation, I do not think the
recorder would be justified in certifying that Mr. Kowley owned the real
estate embraced within the street attempted to be vacated.

A different state of facts might lead to different coaclusions Fer
instance, if there had been no property platted south of the section line,
and that part of the street lying south of the alley in questioa was what you
call, ‘‘a dead end of the street,”” and of no use to the publie, possibly his
right to so vacate the street would exist under the ruling in the case of
Conner v. Iowa City, 66 lowa, 419. But as I understand it, the facts are differ-
ent from the Conner case, and I would not like to extend the doctrine of the
Conner case 80 as to make it lead logically to such results as above stated.

I return you the plats as requested

Yours respectfully,
MiLTON REMLEY,

Attorney-General.

BUILDING AND LOAN ASSOCIATION LAW EXAMINED AND
CONSTRUED.

Des MOINES, Iowa, August 6, 1896.
Hon. W. M. McFarland, Secretary of State, Des Moines, Towa:

DEAR SIR—I have your two favors of the 28th ult. and the 1st inst.,
which I will consider together.

In yours of the 28th ult. you ask: “ Whether the provision of the following
article is permitted uader the law, to wit: ‘COUPON NOT&S.—When
deemed advisable by the board of directors of the association, it may issue
coupon notes, or similar obligations, to bear interest at a rate not exceeding
8 per cent per annum, payable guarterly or semi-annually?’

In yours of the 1st iasu it is stated: ‘ Some of the building and loan
associations who filed their articles have incorporated therein provisions
for maturing stock at a fixed period, using among other expressiors the
following: ‘The stock of class C shall be payable in 8¢ moathly install-
ments of 60 cents each; during the first year there shall ba deducted from
class C stock payments 31.84 per share, and 7 cents per month per share
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shall be charged against the profits each month thereafter for 72 months.’
‘The stock of class E, jr., shall be payable in 112 monthly payments of 60
cents each, and shall be receemed at the par value thereof when 112
months have elapsed and 112 payments have been made from the date of the
issuance thereof and in accordance with the terms and conditions thereof.’
‘At the expiration of 84 months this stock shall bs treated as matured,
uuless sooner withdrawn.’’’

You ask my opinion upon the following questions:

First.—** What authority, if any, has the council to require a modifica-
tion of the plans of buildiog and loan associations, which are presented by
the articles of incorporation?

Second.—*‘Is it necessary for the articles to show that the maturing of the
stock is one of the objects of the association?

Third. —*Can an association incorporate in its plan of doing business
a prov.sion for the payment of stock before the date of maturity other than
by the withdrawal of the members, or can the association treat stock as
being matured bafore it would become par, the same to bz done by the
action of the officers?”’

To properly answer these questions it would be necessary to consider the
nature of the associations known as building and loan associations, or sav-
ings and loan associations, and the purpose of their organization Such
associations have bzen in existence practically for the last 100 years, but
have not been very common in this country until the last forty or fifty years.
The original purpose and plan of all such associations was to enable parties
with limited incomes to pay into the association a specified sum weekly or
monthly, which sum should be loaned to the members of the association for
the purpose of enabling them to build homes for themsslves. The plan
involved a subscription to the capital stock of one or more shares and a
division of the profits pro rata among the shareholders, and when the amount
paid in and the accumulated profits equaled the par value of the stock sub-
scribed thereto, then the stock became matured and the association had
finished its course. Each stockholder then received the face value of the
stock subscribed, and if he was a borrower, for the full amount of the stock
subscribed, his notes and obligations were surrendered to him.

“It was originally assumed that all the stockholders would at some
period become borrowers to the full extent of their presumptive interest in
the association’s finally accumulated funds. It was not intended to allow
capitalists under pretense of philanthropy or any other ground, to obtain
for their money a greater interest than could be got through the ordinary
channels of investment.”’

Endlich on Building Associations, 2d edition, seec. 17.

‘While there have been many innovations upon the original plan, yet this
central thought runs throughout all legislation upon the subject, and the
decisions of the courts. Because of the purpose and object of building
associations, and to encourage the same, the loans made to members, not-
withstanding a high premium is often bid for obtaining the loans, are by
statutes of most states declared not to be usurious.

In construing the law it will be necessary to keep in mind the recognized
principles governing the building and loan associations at the time the
statute was enacted. One of these principles is that there must be
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mutuality among the members, both in regard to the payment of the
expenses and the sharing of the profits. Another principle is that when
the payments upon the stock with accumulated profits, equal the amount of
the stock subscription, or the par value of the stock, the stock is to be
matured and must be canceled.

Thompsen on Building Associations, pp. 4 and 118.
Endlich on Building Associations, 2d edition, p. 105.

Paid-up stock, which is an innovation on the original plan, is an excep-
tion to this rule.

I think it may also be stated as a cardinal principle of the law of build-
ing associations that the object of the organization must be kept continually
in view and the interests of the subscribers of the stock who have a limited
income, should be fully protected; that an opportunity of gradually dis-
charging the contract involved in the subscription to the corporate stock
and receiving the money thus paid together with its accumulation, is an
essential feature without which the institution cannot claim to be a build- -
ing association. It necessarily resulis from this that any plan of organiza-
tion which in effect simply enables capitalists, through the medium of the
building association, to loan money to borrowers at a usurious rate of
interest, receiving for themselves large returns under the guise of dividends,
is not in reality a building association.

For many years it was doubted whether paid up stock or ‘ single pay-
ment stock,’’ as it is sometimes called, was a feature permissible in building
associations. It has, however, been recognized as proper for a building
association to issue such stock. In effect, it is simply borrowing money,
but it has been usual to have a fixed dividend for such stock not to exceed
the rate of interest permittied by law t{o be charged.

In the case of People, ex rel., v. Preston, 35 N. E. Rep., 979, articles of
incorporation which permitted full paid up stock and limited the dividends-
to 8 per cent, with the right on the part of the association to retire the
stock, were approved by the court. These forms of stock other than
regular installment stock, were permitted by the court because of a supposed
benefit which would accrue to those who are seeking to build homes, or
save their weekly earnings.

The purpose of building and loan associations was never speculative.
I find no instance where such associations were authorized toissue bonds or
borrow money on bonds. The purpose was to invest the monthly savings
of its members in a gross sum so as to secure g eater returns than small
investments of individual members could de, but in no instance do I find
articles of incorporation approved which authorize the borrowing of money
and issuing coupon notes in order that money might be loaned at a profit
by the association.

Our statute does not expressly authorize the borrowing of morey, and I
think it would be inconsistent with the principles which govern building
and loan associations to permit it to be done. This is in accordance with
authority.

Stiles Appeal, 95 Pa., State, 122.
State v, Oberlin, 35 Ohio, 258.

I do not mean to say that in case of need of money for temporary pur-
poses for furthering the object of the association a temporary loan might
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not be made. It has been held that there is an implied power so to do.
But this is very different from issuing coupon notes or bonds for the pur-
pose of securing money to make loans in excess of the amount received
from payments made by the members.

Second.—While the original plan of building associations did not contem-
plate the issuance of paid up stock, or any stock except the installment
stock to be paid monthly, yet, at the time of the adoption of chapter 85 of
the laws of the Twenty-sixth General Assembly, other kinds of stock were
in common use, and are recognized in the acts in question. Section 9 pro-
vides that stock may be issued to members to be paid for in single pay-
ments, stated payments and monthly payments. The same section also
recognizes what is known as ‘‘ guaranty stock.” We must accept, then,
such kind of stock as a part of the scheme of building associations of the
state of Iowa.

It will be noticed, however, that the statute does not attempt to define
the rights of the holders of the different kinds of stock thus stated. While
this is true, [ cannot think it was the intention of the legislature, by the
recognition of these classes of stock, that the fundamental principles gov-
erning building associations should be wholly ignored. The statute does
not attemps to prescribe the plan upon which building associations shall be
organized. It requires, however, a distinct, plain statement of the plan to
be set forth in the articles of incorporation.

Section 5 provides that the articles of incorporation, with the by-laws of
the association, shall be presented to the executive council, and if they find
they are in conformity with the law, they shall attach thereto their certifi-
cate of approval. It will be noticed that the approval of the council is con-
ditioned upon their finding the articles of incorporation are in conformity
with the law. It does not say: ‘‘Ia conformity with this act.’”’ I apprehend
that the purpose of submitting the articles of incorporation to the council
was that the plan should be inspected by the council, and, if in the judg-
ment of the council, the plan would work a fraud or deception upon the
public and upon the persons who may become stockholders, it would be
the duty of the council to refuse to approve such plan,

Section 18 of the act directs the auditor in certain cases to advise the
attorney-general of the result of the examination, and it makes it the duty
of the attorney-general to take the necessary steps to wind up the affairs of
the building and loan association when the examination shows that it is
conducting its business illegally or in violation of its articles of incorpora-
tion, or by-laws, or is practicing deception upon its members or the public,
or is pursuing a plan of business that is injurious to the interests of its
members, or its affairs are in an unsafe condition.

In my judgment, if the plan of business stated in the articles of incor-
poration would naturally lead to any of the results named in section 18, it
would be the duty of the council to disapprove the plan. It would be
absurd to require the council to approve a plan of business which, when
launched, the auditor and attorney-general would be required to wind up.
But beyond this, I do not think the council would be authorized to inter-
fere with the plan, provided the plan is plainly and distinctly stated in the
articles of incorporation so that no reasonably prudent man becoming a
member could be misled or deceived thereby.
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It is my opinion that the council is authorized to require such modifica-
tions of the articles of incorporation as may be necessary to plainly and
distinctly set out the plans of the association in every respect, as required
by section 4, of chapter 85, and in addition to this, may require such plans
10 be presented as will lead to none of the results stated in section 18 of the
act.

Third.—*‘Is it necessary for the articles to show that the maturing
of the stock is one of the objects of the association?’’

The idea of the maturing of the stock is so inseparably connected with
the scheme of building associations that I would not like to say that it is
absolutely necessary that this object be stated in so many words in the
articles of incorporation. The general purpose contemplated by section I,
of chapter 85, is that of furnishing money to its members. I think that it
should appear from the articles of incorporation in some place that the
stock should be matured whenever the payments made thereon and the
accumulated profits equaled the par value of the stock. The Canadian
statute expressly provides: ‘‘No member shall receive or be entitled to
receive from the funds of such society any interest or dividends by way of
annual or periodical profit upon any share or shares in the society until the
amount or value of his share or shares shall have been realized.”

‘While this provision is not engrafted into our statute, it seems very plain
to me that the installment stock does not mature until what is sometimes
called ‘‘the book value” of the stock shall equal the par value. The
maturity of the stock then necessarily follows from loaning money to the
members upon the building association plan.

Hence I do not think it absolutely necessary to have a statement that
the maturing of the stock is one of the purposes, if it sufficiently appears
that the association is a building association and its purpose is to loan money
to its members.

Fourth.—* Can an assoclation incorporate in their plan of doing busi-
ness a provision for the payment of stock before the date of maturity other
than by the withdrawal of the members, or can the association treat stock
as being matured before it becomes par, the same to be done by the action
of the officers?”

This involves the question whether an association is authorized to issue
stock. agreeing to pay the par value thereof after so many months of
stated payments. It is evident that no plan of building association can be
approved unless there is mutuality; that is, each member must receive his
equitable proportion of the profi's and bear his equitable proportion of the
expenses. Suppose a class of stock were issued which the association
obligated itself to pay the par value of after the payment of stated pay-
ments for eighty-four months, and at the end of that period it is found that
the earnings of the company, together with the payments, do not equal the
par value. From what source is the balance of the money necessary to pay
the par value of the stock to be derived? It must of necessity be taken
from the general funds of the company. If dividends have been equitably
. declared and credited to said stock during the eighty-four months, such
stock has received all it is equitably entitled to. It would be manifestly
unjust to take anything from other stockholders to force the maturity at a
given date.
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It may be said that a guaranty stock fnay be provided for such purposes.
I confess I am unable to see the utility of a guaranty stock, but the statute
recognizes such stock. If alarger dividend is paid to the owners of guar-
anty stock than is just and equitable for the purpoie of compeunsating them
for the risk assumed in forcing the maturity of the stock, these larger divi-
deunds diminish the profits which would otherwise be due tothe install ment
stock, and this is indirectly taking the profit from one class of stockholders
and giving it to another. If any plan may be devised which would secure
funds to pay the par value of such stock at a fixed date, when the book
value is not equal to the par value, without directly or indirectly taking
them from the other stockholders, I would not say that such a provision
would be illegal. But on the other hand, if directly or indirectly, the
profits due to the other classes of stockholders were diminished by reason
of this guaranty on the part of the company I can conceive of no principle
of law by which such a provision could bs upheld.

Some companies attempt to provide for fulfilling the promise thus made
to the stuck which shall mature at a fixed time, by providing that the guar-
aaty stock shall make up any difference between the book value and the par
value of such stock at the time it is forced to maturity, and this is pos-
sibly what was intended to be the purpose of guaranty stock, but if it is
hedged about in such a way that practically the holders of guaranty stock
assume no real liability, and in consideration of the pretended liability which
they assume they receive a greater share of the profits than is just, I can
still see that an injustice may be done other stockholders, and the spirit of
the law violated.

I frankly admit I do not see a way whereby an association can agree to
mature its stock at a fixed date without directly or indirectly giving such
stock a preference over the other classes of stock and at the expense of the
other classes, and unless some way is provided whereby this injustice to
other classes shall not be done, ia my judgment the council would be justi-
fied in refucing to approve the plan. This comes plainly within what is
contemplated under section 18, '

I do not wish any inference to be drawn from my reference to the original
plan of building associations, that the issuing of paid up stock or guaranty
stock is illegal. Possibly the law might well have been made more specific
and have so guarded the powers to issue such stock that the holders thereof
could not receive greater dividends than the rate of interest.allowed by law.
Buot we must accept the law as it is, and in the light of the existing cir-
cumstances at the time it was adopted. Plans of building associations,
including the issuance of paid up and guaranty stock having been adopted,
and the law recognizing the right to issue such stock, I do not question the
right to incorporate the issuing of such stock in the articles of incorpora-
tion. It is probably beyond the power of the executive council to prevent
the issuing of such stock if it were so disposed. If the articles plainly
state the plaun and the rights of the holders of such stock, so that persons of
ordinary intelligence could not be deceived thereby or misled, I doubt the
authority of the council to interfere. If, on the other hand, however, the
entire plan of business presented by the articles of incorporation is such

10
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that it will inevitably or probably be injurious to the interests of its mem-
bers, using the language of section 18, then, in my opinion, the council
would be authorized to interfere.

Yoursrespectfully,
MILTON REMLEY,

Attorney-General.

VACATION OF STREETS-—-Under facts stated an individual held not
to acquire title to a city street.
Towa CiTy, Iowa, August 10, 1896.
J. M. Grimm, Esq., County Attorney, Cedar Rapids, Towa:

DEAR SIR—Your favor of the 7th inst. at hand, making more explicit the
statement in regard to Thirteenth street between Second and Third
avenues.

In regard to this T would say that the deed of vacation shows that he
claims to be the owner of lots 1 and 2 in block 2, and a strip of land five feet
in width off the northeasterly side of 1ot 7in block 1 in Hedges & Crissman’s
addition to Cedar Rapids, and a strip or parcel of land eighty feet in width
lying between blocks 1 and 2 in Hedges & Crissman’s addition to Cedar
Rapids. This shows upon its face that the eighty feet between blocks 1 and
2 was intended and platted for a street. It is not numbered cn the plat asa
lot or part of a block, and was evidently designed to be an extension of
Thirteenth street, formerly Coe street.

If I understand it, the triangular part of the street sought to be vacated
was platted as part of Green & College addition. The deed of vacation
gseeks also to vacate the plat of 15 and 16 of fractional block 17 of Green &
College addition. The question, then, might divide itself into two parts.

First.—Whether vacation of the plat of lots 16 and 17 would necessarily
vacate the street lying southwest of lot 16?

Second.—Whether because he purchased lands in another addition or
plat, his right to vacate the street in Green & College addition plat would
be strengthened?

I have serious doubts about the propriety of answering these questions
in the affirmative. The question involves no less a question of fact than a
question of law, and 1 would not like to give a definite opinion as to the con-
clusion of law as applied to the facts without being more conversant with
the facts.

I am very clear, as stated in my favor of the 5th inst., that the sections
in regard to the vacation of town plats were not intended to be used as a
means of giving a person owning ‘lands on both sides of the street the fee
simple to the street. If Mr. Rowley obtained the title to the strip eighty
feet wide between blocks 1 and 2 of Hedges & Crissman’s addition after the
plat was made, and it appears to have been made and recorded, he could only
have obtained that title from the city. If that piece of land was not intended
for a street, and the plat did not indicate it, then he must have obtained title
from the original proprietors of the addition. The right to vacate a town
plat is a conditional right. There can be no abridgment or destruction of
any of the rights or privileges of other proprietors in said plat. Whether
any other person’s land is affected by the attempted vacation, I have no
means of knowing.
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Under the circumstances, I do not see how [ can be more explicit. I will
say, however, that under all the facts presented by the entire correspond-
ence I have such doubt about his ownership of the land which was formerly
in Thirteenth street that I could not advise the auditor to certify that he
is the owner.

I return you the plats and my opinion of August 5th as requested.

» Yours respectfully,
MILTON REMLEY,
Attorney-General.

BUILDING AND LOAN ASSOCIATIONS —-LIFE OF CORPORATION
—Life of a corporation may be extended by an amendment to its
articles of incorporation — Kind of stock determined by pro-
vision of articles of incorporation and not by its
name — Manner and effect of change of
articles of incorporation to meet
requirements of the
new law.

Des MOINES, Iowa, August 13, 1896.
Hon. W. M. McFarland, Secretary Executive Council, Des Moines, Iowa:

DEAR SIR—Your two favors of the 10th inst. at hand, in which the
executive council ask my opinion upon the questions hereinafter stated:

First.—* Where the articles of incorporation of a building and loan asso-
ciation provide for issuing ‘guaranty stock,” but in no section or article
thereof is contained any provision for said stock being liable for losses, or
other sufficient guaranty, is said stock entitled to be treated as such by the
executive council in the examination of the articles of incorporation of
building and loan associations for the purpose of approving the same?

In regard tothis, I am of the opinion that the character of the stock
determines the kind. The council is not bound by the name given in the
articles of incorporation, but must look to the character of the stock
described by the articles of incorporation to determine what it should
properly be called.

The supreme court, in Smith v. Skow, 66 N. W. Rep., 893, coasidering
the mulct tax, says: ‘‘It matters not that the legislature in the statute
speaks of this license or charge as a tax. That does not make it a tax

If the legislature cannot make a license a tax by calling it a tax, cer-
tainly the incorporators of a building and loan association cannot make
guaranty stock ouf of other stock by calling it guaranty stock. If the guar-
anty stock in reality guarantees nothing, it is no! guaranty stock. You
cannot change the character or quality of an article by giving it a name
not sanctioned by the usage of the language.

Second —** Whether building and loan associations, reincorporating or
amending their articles of incorporation to comply with chapter 85, laws of
the Twenty-sixth General Assembly, can extend the time of their corporate
existence twenty years from the date of their adoption or amendment? *’

Under cection 1609 of McClain’s code, corporations have the power ‘‘ of
perpetual succession.”” Section 1619 provides that corporations ‘‘ may be
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renewed from time to time for periods not greater, respectively, than was at
first permissible.” The manner of the renewal is nowhere expressed in
the statute. Section 1615 of McClain’s cyde provides that the changes may
be made in the articles of incorporation at any aunnual meeting or special
meeting of the stockholders called for that purpose. If changes are made
in the articles of incorporation which extends the duration of the corpora-
tion from ‘‘ time to time,” for a period not greater than was af first permis-
sible, I think it is such a renewal as is contemplated by section 1619. Such
renewal may be made by an amendment to the articles of incorporation
made at any time, and is only conditioned upon the requirement that those
wishing to renew shall purchase the sto:zk of those opposed to renewing, at
its fair current value.

Hence, I am of the opinion that the time of corporate existence may be
extended for twenty years from the date of the adoption of the amendments.

Third.—* In case an assdciation does re'ncorporate in order to coatinue
the business begun under the old articles, what provision should be made
therefor? ”’ :

I am of the opinion that the new articles of incorporation, if they are
new entirely, or the amendments, if they are called amendments, should be
adopted at a meeting of the stockholders, which meeting shall be called at
the time and in the manner required by the old articles of incorporation,
and it should distinetly appear in the articles which are filed that such is
the case. It becomes then a continuation of the old incorporation, and
simply changes the form of doing business in accordance with the amend-
ments which are adopted. A record of the meeting, and of the entire
proceedings, should bekept in the records of the association. The fact that
the meeting was called in accordance with the provisions of the old articles
of incorporation should distinctly appear, either as a preamble, or in some
manner in the articles which are presented.

Fourth —* In case an association does reincorporate, and no provi-
sions are to be made, or are made for the continuing of the business begun
under the old articles, will it be necessary to have 100 shares of new stock
subscribed before doing business? ”

I cannot conceive of a reincorporation of an old company with no provi-
sion being made for the continuing of the business of the association rein-
corporated. If no provision is made for the continuing of the business
begun under the old articles, then, in effect, it becomes a new corporation
without connection with the old, and the business of the old must necessa-
rily be wound up, and the new corporation begun anew, and being thusa
new association, it would be necessary to have 100 shares of new stock sub-
scribed, as required by the law, before commencing business. Certainly
there can be ro rights predicated on the old organization when the old
organization is ignored in the new.

Yours respectfully,
MiLTON REMLEY,
Attorney-General.
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LIABILITY OF COUNTY—-INSANE PATIENT -Where an insane
patient is properly sent to an insane hospital the superintendent
thereof has no authority to transfer the patient to another
insane hospital at the expense of the county after-
wards found liable for his support.

DEs MOINES, Tows, August 14, 1896,
James A. Howe, County Attorney, Des Moines, Iowa:

DEAR SIR—Your favor of the 13th inst, at hand, in which you make the
following statement of facts, and ask my opinion thereon, viz.:

“ Sometime ago one J, B. Smith was found insane in Shelby county, taken
into custody, adjudged insane by the commissioners of insanity of Shelby
county, and by them sent to the insane asylum at Clarinda, where he has
since been and is now confined. It was ascertained that his residence had
been in Polk county. Shelby county is in the Clarinda district; Polk county
is in the Mt. Pleasant district. Upon notice the auditor of Polk county
acknowledged the residence of Smith to bs in Polk county and admitted the
liability of Polk couunty for his support at the insane asylum at Clarinda.
The superintendent of the insane asylum at Clarinda now demands that
Polk county, at its own expense, transfer this patient from Clarinda to Mt.
Pleasant. I herewith enclose you correspondence that fully explains the
matter. ’

“WIill you vlease advise me if, in your opinion, under the statute of this
state, Polk county is required to make this transfer at its own expense?’’

In reply I will say that since Shelby county is in the district from which
this patient was sent to the Clarinda hospital, unquestionably the patient
was properly and rightly received in the hospital at Clarinda. The statute
nowhere specifies the counties which belong to each hospital district.
Dividing the state into districts is done by order of the governor and the
superintendents of the hospitals, as provided in section 1432 of the code. It
appears to be a matter of indifference to the public generally in what hos-
pital a patient is received and treated. The commissioners of insanity of
Shelby county could not legally have sent a patient from that county to any
other hospital than the Clarinda hospital, under the existing rules, If I
understand the rules made by the governor and the superintendents of the
hospitals, the superintendent at Clarinda could not refuse to receive a
patient sent from Shelby county, on the ground that his residence was in
Polk county, which is outside of the Clarinda hospital district. The fact
that the statute makes the county of settlement liable for the expense of
sending the patient to the hospital and the support while there, does not
change the rule of law in regard to the sonding of the patient to the hospi-
tal or his reception by the superintendent thereof.

I think, then, it can be confidently affirmed that J. B. Smith, the
patient, was properly and legally sent and received at the Clarinda hospital,
and so0 long as he remains there, Polk county, acknowledging that his place
of residence is in Polk county, is liable for the support of the patient while
there, and also the expense of sending, which liability is admitted by Polk
county. While there he is entitled to the same treatment and consideration
as if his settlement had been in Shelby county.

The real question, then, is whether the superintendent has authority to
transfer the patient to Mt. Pleasant at the expense of Polk county? There
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is no statute that I can find giving him authority so to do. If he has the
right, it must be based upon the rules which have been adopted by the
suparintendents and the governor. Tnese rules which have been adopted
must be published in order to have the force and effect of law.

Under chapter 48 of the Twoenty-fourth General Assembly, the superin-
tendents and the governor are authorized to make rules for the transfer of
patients from one hospital to another. I have seen no rule published
relating to such transfer. The rules are not recorded in the executive
office and I do not know whether any have been adopted upon that subject.
In the absence, however, of a rule authorizing the superintendent to trans-
fer him to Mt. Pleasant, simply because his residence is in Polk county, I
am of the opinion he would have no authority so to do.

I do not pass upon the quastion whether the supsrintendents and the
governor would be authorized to make a rule which would place the
liability upon a couaty of the state for the expense of so traasferring the
patient to Mt. Pleasant, simply because the Clarinda hospital may be
crowded at the present time. If it had been the intentioa of the statute
that the county of the settlement should pay the expense of conveying the
patient to the hospital in the district in which the county of settlem2nt is
gituated, then the statute should properly hive provided that the commis-
sioner of the county where the insane person was apprehended should send
him to the proper hospital in the first instanca.

Yours respectfully,
MILTON REMLEY,

Attorney-General.

INTOXICATING LIQUORS—MULCT LAW—-STATEMENT OF CON-
SENT-—-The per cent of voters necessary upon a statement of
consent must be based upon the votes cast, and can-
not be reduced by showing that certain
voters have died or removed.

Iowa CiTY, Iowa, August 19, 1896.

H. P. Hancock, Hsq., County Attorney, West Union, Iowa:

DEAR S1R—Your favor of the 16th inst. at hand, in which you ask for
my construction of section 18, of chapter 62, acts of the Twenty-fitth Gen-
eral Assembly, the question being: ’

‘“ Whether the 65 per cent shall be based upon the poll books alone, or
whe her the clause therein, ‘residing within such county,’ etc., will permit
a reduction by a showing by affidavit or otherwise that persons who had
voted at such election had died or removed from the county since?”

The language of the section is this: ‘A written statement of consent
shall be filed with the county auditor, signed by 65 per cent of all the legal
voters who voted at the last election (as shown by the poll list of said elec-
tion), residing within such county and outside of the corporate limits of
cities having a population of 5,000 or over.”

The last clause above quoted I construe to refer to the territory within
which the poll lists are to be considered. No poll lists can be taken into
account except such as those in districts within the county and outside of
the corporate limits of a city or cities therein.
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A poll list of such election is the criterion by which it must be deter-
mined whether or not the person was & legal voter. There is no provision
or statute for the correction of the poll lists. It is conclusive evidence as
to those who were legal voters at the last general election residing in the
territory referred to in the last clause.

If the clause in parentheses were put after the subsequent clause above
quoted, the meaning might be made plainer. It would then read, ¢ 65
per cent of the legal voters who voted at the preceding election residing
within such county and outside of the corporate limits of cities, etc., as
shown by the poll list of said election.” .

This, in my judgment, is what is meant. I do not, therefore, think that
it would be competent to receive any other evidence as to the ones who
voted at the last election within the district outside of the corporate limits
of cities and within the county, nor can the names of persons who have
removed or died be stricken from the poll lists.

Yours respectfully,
MiLTON REMLEY,

Attorney-General.

TAXATION—EXEMPTION TO WIDOW OF SOLDIER OR SAILOR—
All widows of the class entitled to exemption irrespec-
tive of the value of the homestead.

Iowa CIty, lowa, August 20, 1896.
Q. W. Dawson, Esq., County Attorney, Waterloo, Iowa:

DEAR SIR—Your favor of the 18th inst. duly at hand, in which you ask
my construction of paragraph 8, section 1271 of McClain’s code with refer-
ence to the question whether, if the homestead of the widow of a soldier
exceeds in value the sum of $500, it is exempt from taxation to the extent
of $500, or whether all of the homestead is subject to taxation.

Section 1271 provides: *‘ The following classes of property are not to be
taxed, and they shall be omitted from the assessments herein reqguired:
* % % Righth.—The homestead, not to exceel $500 in value, of the
widow of any federal soldier or sailor who died during the late war,” etc.

There are but two constructions of this possible. One is that the clause,
““not to exceed $500 in value,’” is a description of the class of homesteads
that are to be exempt. The other view is that the homestead of the person
named to the extent of $500 in value shall be exempt. While taxation is
the rule and exemption the exception, and exemptions must be strictly con-
strued, yet the laws exempting from taxation, like the laws exempting
property from execution, must receive such a construction as reasonably
and fairly carries out the intention of the legislature.

I cannot think it was ever the intention of the legislature to exempt
from taxation the homestead of one widow that was worth $500, and to tax
another widow on the full value of her homestead because it was assessed
at 8510, and unless I am forced by the language to accept that construction,
I could not do so. I do not think that the language requires that con-
struction.

The provision of the statute may be stated that the following classes of
property will not be taxed: the homestead not to exceed 3500 in value.
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Taxation being the rule, the excess of the homestead above 3500 in value is
to be taxed, and the homestead to the extent of 3500 is to be exempt.

This, I think, is the fair construction of the statute, and I do not question
that it was the intention of the legislature at the time the statute was

passed. Yours respectfully, -
MiLTON REMLEY,

Attorney-General.

JURORS—DUTIES OF COUNTY AUDITOR AND JUDGES OF ELEC-
TION—What the list furnished by the auditor to the judges
of the election should contain.
Iowa CiTY, Iowa, August 25, 1896.
W. M. Chamberlin, Esq., County Auditor, Davenport, Iowa:

DreAR Sir—Your favor of the 24th inst. at hand in which you ask my
construction of section 6, chapter 11, laws of the Twenty-sixth General
Assembly, in the following particulars:

Flirst.—* When is the list to be furnished?”

I think that the list referred to should be furnished by the clerk immedi-
ately before the time for sending out the poll-tooks by the auditor. The
time at which the auditor is required to furnish the poll-books to each pre-
cinct is not definitely fixed. (McClain’s code, section 1076.) The ballots,
however, ‘“shall be delivered to the judges of election at the pulling place
in each precinct rot less than twelve hours before the time fixed by law for
the opening of the polls 7 (Section 15, chapter 33, Twenty-fourth General
Asgembly.) The poll-books certainly ought to be sent by that time.

Second.—** Are talesmen, that is, persons who were drawn from the city
during the past year and who served for one trial only, jurors within the
meaning of the law, and therefore ineligible to be returned as jurors or
talesmen during the coming year?”

In my opinion the list of persons who have served as jurors in the pre-
ceding year should include the names of all the talesmen who have actually
served during the preceding year. Certainly a talesman who is accepted
and sworn as & juror and sits on the trial of a case has served asa juror.
The practice under the old law (section 317) was in accord with this view
of the case. Barnes v. Newton, 46 Iowa, 567, while not directly in point,
inferentially sustains this view. Hence, I do not think the judges should
return the name of one who has served as talesman.

Third.—*Can a person who has served as grand juror duringgthe pas$
year, serve as petit juror or talesman during the coming year, or should
his name not be returned by the judges?”

The language of the statute leaves this question in doubt. Ordinarily
the word, ¢ jurors,’’ without the prefix, ‘‘ grand,” refers distinctly to petit
jurors If it be said that one is serving on the jury, the idea is conveyed
that he is serving on the petit jury. Most of the provitions of section 6
evidently refer to petit jurors, but from the language therein used I cannot
say that no reference is made to grand jurors. The intent and purpose of
the change of the law is twofold: to secure competent jurors for the busi-
ness of the court, shutting out what is called professional jurors, and second,
to protect the citizens from being burdened by jury service.
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WhileIhave very serious doubts whether it wasintended that one serving
as a grand juror during the year past should not be returned on the list for
petit jurors, and there is no special reason which occurs to me which
requires this interpretation, yet, because of the geuneral language used
and the purposeof thelaw, [aminclined to the view that it would be better to
furnish the names of all who have served as grand or petit jurors, or tales-
men, to the end that such names may be omitted from the list of jurors for
the succeeding year. ‘

Fourth.—* ‘During the preceding year,’ in said section, what does this
mean? When does it begin or end?”

You will notice in section 4 of the act it is provided: ‘‘There shall
annually be made lists from which to select persons to serve as grand and
petit jurors and talesmen for the year commencing on the 1st of January
following.” It may be said, then, the jury year extends from January lst
to January 1st. The names which are to be furnished the auditor and by
him sent to the judges of election are the names of those persons who have
served as jurors during the year in which the lists are prepared. That is,
in preparing the list of persons to serve as jurors during the year 1897, a
list of those who have served during the year 1896 must be furnished.

I am aware that there may be jurors called to serve durieg the months
of November and December during the current year after the lists are
prepared. These names, from the necessity of the case, cannot appear on
the lists. It may be the name of one or more of such persons may be
returned on the jury list for next year. Section 8 of the act provides: ‘*‘ No
grand juror shall be summoned or shall serve as grand juror for two con-
secutive years,” and if the name of a person is drawn who has been a
grand juror during the precedisg year, his name is rejected. So it is
ground for challenge of a petit juror that he has served as a juror in a
court of record during the preceding year. (Section 6.)

By section 10, petit jurors shall not bes required to attend as petit jurors
more than one term in the same year. These safeguards would not have
been necessary had the law been drawn so that under no possible circum-
stances could the name of a jaror who has served in the preceding year ba
returned on the list of jurors for the next year.

Fifth.—You also ask whether the law contemplates that the names of
all jurors in the county shall be given to the judges of election of each
precinct, or only the names of those residing in the precinct to which the
names are sent.

I have no doubt that the latter view is the correct one. There would be
no reason for requiring the names of all the jurors residing in one township
to be sent to the judges of election of another township. I do not think a
fair construction of the language so requires.

Yours respectfully,
MILTON REMLEY,
Attorney-General.
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OFFICIAL BALLOT—RIGHT OF A POLITICAL PARTY TO A
TICKET ON THE BALLOT.

Des MOINES, Iowa, August 28, 1896.
Sam 8. Wright, County Attorney, Tipton, Towa:

DEAR SIR—Your favor of the 26th inst. at hand, in which you ask my
opinion upon the following question:

‘“Can a party who has cast the required 2 per cent of the vote of the
state and has failed to cast 2 par cent in the county at the last preceding
election, nominate a county ticket by regular convention in the county; or
must it be done by petition, and if done by petition, can the same county
ticket be placed under the title of two or more parties?’’

In regard to the first part of the question, I think the language of sec-
tion 4, chapter 33, acts of the Twenty-first General Assembly, requires it
to be answered in the negative. The language is: ‘* Any convention of
delegates, primary, caucus, or me3ting representing a political party which
at the general election next preceding, polled at least 2 per cent of the
entire vote cast in the state, or division thereof, or municipality for which
the nomination is made may, in the state or division thereof, or municipality
in which the convention, primary, caucus, or meeting is held, as the case
may be, by causing a certificate of nomination to be duly filed, making one
such nomination for each office to be filled at the election.”

If a party polls 2 per cent of the vote in the state, it may have the
ticket nominated at the state convention for state officers put upon the bal-
lot throughout the entire state. If in a congressional district that party
did not cast 2 per cent of the vote of the district, then the nomination
should be put upon the ballot by petition. Thesame is true of every other
division of the state

In regard to the latter part of the question: Section 5 of the acts above
named provides that the name of any candidate whose name may appear in
any other place upon the ballot, shall not be so added by petition for the
same office. It therefore follows that if a name is on a ticket which is
placed on the ballot by the nomination of a convention of a party casting
more than 2 per cent of the vote thatsuch name cannot app2ar again on the

sa ne ballot by patition. Yours respectfully,
MiLTON REMLEY,

Attorney-General.

COST OF PAVING STREETS AROUND CAPITOL—The city of Des
Moines has no authority to assess any part of such paving
to the state —The state should pay its just
proportion, but no more.

DEs MoINES, Jowa, August 27, 1896,
To the Executive Council of the State of Iowa:
GENTLEMEN—In regard to the matter of the application of the city of
Des Moines for the expense of paving on the streets adjacent to the capitol,

which has been referred to me, I will say, that under the general laws of
the state the city has no power to assess against the property of the state
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any of the expense of graling, paving, or anywise improviag the street.
‘Whatever the state pays is paid as a matter of justice and equity.

Section 16, chapter 126, of the Twenty-sixth General Assembly, ¢ appro-
priated the sum of $10,000, or so much thereof as may be necessary, to be
paid on vouchers approved by the executive council, for paying the cost of
paving the streets on the east, south and west of the capitol grounds, and
for the purpose of repairing the sidewalks along said stree:s, and for
repairing sidewalk along the south side of the capitol grounds.”’

This evidently does not mean for paving the whole of the street. Ifit
does, the sum appropriated was grossly inadequate therefor. The claim
which has been presented by the city of Des Moines is made out against the
state on the same basis under the ordinance and the law as if the state was
a private property owner.

In addition to this, what is called an ““ approach’ on the east side of the
capitol building facing on East Capitol street, is charged up to the state.
The amount of this is about $375. An examination, however, shows that
there has been charged for intersections more than a just proportion. I
do not think anyone can question the equity of the rule which requires
the owners of every blo:k in the city to pay no more than the cost of paving
to the middle of the streets surrounding the block, including one-fourth of
the intersections at the corners of the block. If every blick in the city
pays under this rule, all blocks will pay alike. By letting the contract for
three streets on three sides of the capitol grounds, and including in that
contract -the entire cost of the intersections of East Walnut street and
Ninth and Elaventh streets, aad to the street line o1 Tenth s'reet, and the
paving of the alleys whare they intersect East Ninth and East Eleventh
streets, there has ben inziuded more than an equitable proportion of the
intersections charged in this contract.

The straet lines of the capitol grounds form three sides of a square. Out-
side of this, about eighty fee’ distant, is the street line of the opposite
blocks. It is hard to convince a person that the street line of a smaller
square contains more froat feet than a larger one. This is met by the
assertion that the lines of the outside square or pairallelogram are inter-
sected by streets against which no assessment can be made, but these
streets belong to somebody. The fee of the street i3 in the city of Des
Moines.

It i3 claimed that part of Eleventh straet which intersects with East
Capitol should no! be assessed against the city as the ownar of East Capitol,
because the street is not private property, but public property. The same
objection exists against assessing anything to the state, because it is all
public property.

The state is not bound by any rule or plan for laying off the work of
paving adopted by the city council, which it may have the power to enforce
against its own citizens, when those rules or plans work a practical inequity.
If the state, therefore, pays what is its just proportion, I think that is all
that should be asked.

I would recommend that the cost of wha$ is called the ‘‘approach” to
the east side of -the capitol be paid by the state; also the cost of the pave-
mont to the middle of each street, and one-fourth of the cost of the inter-
sections on Walnut anl East Ninth and East Eleventh streets be paid by
the state.
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In regard to the amount assessed against the lots on which the soldiers’
monument is situated, although there is something in excess of-its equitable
proportion claimed against it, it does not amount to sufficient to raise any
serious questioa about. I would, therafore, recommend that the claim for
that pavement be paid as made.

Yours respectfully,
MinToN REMLEY,
Attorney-General.

INTOXICATING LIQUORS —LIENS —The lien of a judgment resulting
from the violation of the laws in relation to the sale of intoxicat-
ing liquor takes effect from the rendition thereof and
does not affect existing liens.

DEs MOINES, Towa, August 27, 1896.
E. P. Johnson, County Attorney, Decorah, Iowa:

DEAR SIR—Your favor of the 24th inst at hand, in which you ask my
opinion upon the following question:

‘‘An ianocent mortgagee holds a mortgage on property which after exe-
cution of the same is rented for a saloon. In case the law is violated, will
judgment and injunction defeat the rights of the mortgagee?”’

Under section 1558 of the code of 1873 (2419 of McClain’s cod: ), judgments,
fines, costs, and judgment for damages because of the sale of intoxicating
liguors are made & lien on the premises on which they are sold; that is, a
lien upon the interest of the seller or the owner of the premises, provided
he had knowledge that the premises were used for that purpose. The lien
is not extended to the rights which innocent parties may have in the prem-
ises. An innocent mortgagee has rights in the premises which cannot be
affected by the act of the mortgagor or a tenant of the mortgagor. The lien
of the judgment upon the premises attaches only on the rendition thereof,
and is subordinate to that of a mortgage previously executed.

Qoodenough v. McCoid, 44 Iowa, 659.

The supreme court has also held that the lien of the mulet tax is inferior
to a mortgage.

Smith v. Skow, 66 N. W. Rep., 893.

In view of these decisions, I do not think that the rights of the mortgagee
in the case stated by you would be defeated by a judgment, but all such
judgments would be inferior to the mortgage. Of courss, if the mortgage
is not given in good faith, a different question might arise.

Yours truly,
MiLTON REMLEY,
Attorney-Qeneral.
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BOARDS OF HEALTH The regulations made by the state board of
health should be endorsed, published and then enforced
by the local boards.

Iowa CiTy, Iowa, August 29, 1896.
Dr. J. F. Kennedy, Secretary State Board of Health, Des Moines, Iowa:

DEAR SIR—Your favor of the 27th inst. received, in which you ask my
opinion upon the following question:

““ Can local boards of health enforce regulations made by the state board
of health without such regulations having been previously adopted by
such local boards? If so, what is the process and what is the penalty?’’

Section 16 of chapter 151 of the acts of the Eighteenth General Assembly
is repealed and a substitute enacted therefor by chapter 59, laws of the
Twenty-fifth General Assembly. As thus amended, the local board of
health is required ‘‘ to make such regulations respecting nuisance, sources
of filth, causes of sickness, rabid animals and quarantine, not in conflict
with the regulations made by the state board of health, and on board of
any boats, or in harbors or ports within their jurisdiction, as may be
necessary for the public health and safety.”’ such regulations are required
to be published, and when so published, they have the force and effect of
law and for a violation of the same the offender shall be fined not less than
$25 for each offense.

Section 2 of chapt2r 151 defines the powers of the state board of health.
It is provided: ‘ Theyshall have power to make such rules and regulations
and such sanitary investigations as they may from time to time deem
necessary for the preservation or improvement of public health.”” The
same sectibn makes it the duty ‘‘of all police officers, sheriffs, constables
and other officers of the state to enforce such rules and regulations so far as
the efficiency and success of the board may depend upon their official
co-operation.” There is no statute imposing any penalty for the violation
of the rules and regulations of the state board except in some particular
cases. The general rules and regulations of the state board, it appears’
must be enforced by the local boards.

It is the duty of the local hoard to enforce the rules and regulations of
the state board under the provisions of section 2, above quoted, and to do
tais, such rules and regulations should be endorsed as adopted by the local
board, and published according to the provisions of chapter 59, laws of the
Twenty-fourth General Assembly.

The theory of the law seems to be that the state board shall act largely
through the local boards, and the local boards must carry out the rules and
regulations of the state board and would be liable for not doing so, but the
private citizen only becomes criminally liable in violating the rules and
regulations which have been published by the local board.

Yours respectfully,
MiLTON REMLEY,

Attorney-General.
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BUILDING AND LOAN ASSOCIATIONS —The executive council
should not approve the articles of incorporation of a building
and loan association if it believes that they are
calculated to mislead or deceive.

DEs MOINES, Iowa, September 3, 1896.

To the Bxecutive Council of the State of Iowa:

GENTLEMEN—Yours of the 2d inst. at hand, in which you state certain
objectioas that arise in your minds to the approval of certain articles of
incorporation of a building and loan association now pending before you,
and upon the facts stated you ask the following question, viz.:

“In view of the above statement, and the belief of the executive council,
that the methods adopted by the association, especially in providing for
the payament of expenses, are not clear and explicit, but are calculated to
deceive, should the council approve the articles in the present form?”’

I think there can bs but one answer given to this question. The pur-
pose of the law relating to a building and loan association, like the law relat-
ing to banking, life insurance, fire insurance and kindred subjects, is to
protect the people of the state from being imposed upon, duped, deceived
and defrauled out of their earnings. So few people have the time or
opporiunity, even if they have the abnility, to carefully investigate the plan
of organization and methods of operation ¢f any of the many corporations
that are soliciting the patronage of the public. It is within the observation
of all that unless there are proper guards placed around such organizations,
many of them prey upon the unsophisticated and despoil the unwary, to the
detriment of the good of society. It is cruelty in its worst form to take the
scanty earnings of a trusting laboring man or woman for a number of years,
holding out hopes that are never realized and giving nothing substantial
in return, excep’ sore disappointment.

Believing, as I do, that the law was intended to prevent such things,I
will say as emphatically as I know how, that if after a careful examination
of the articles of incorporation of any building and loan association, they
are, in the judgment of the council, caleulated to mislead or deceive, the
council should never approve them. I think the council would betray a
public trust by doing so.

To be more explicit, within certain lines I think the great:st latitude
in regard to the plans of organization and conducting the business should
be allowed to the companies, but certainly the liberty does not go to such
an extent that in carrying out the plauns, apparently in accordance with the
articles of incorporation, a great moral wrong will be perpetrated on the
members. The plans may appear to be each stated in the forms of law;
i. e., each requirement of the law may be stated, and stated so plainly thata
well trained lawyer may not be misled or deceived thereby, and it may not be
said of any particular article that it is plainly contrary to law, yet if all
taken together are so framed that a positive wrong is permitted thereby,
and the very evils which the law wasintended to prevent are accomplished,
I do not think such corporation should be turned loose to defraud the
unwary.

Referring to the facts stated, I cannot say as a matter of law that stock
payments of 35 cents per month, or less even, is unlawful by itself, but if
it is so laden down with charges for expenses, etc., that it cannot, from the



REPORT OF THE ATTORNEY-GENERAL. 159

nature of the case, mature during the expectation of life of a middle-aged
man, and other provisions are such that the stockholder will surely be dis-
appointed and be liable to loss by reason of forfeitures, then such stock will
prove a delusion and a wrong be perpetrated.

So in regard to charging up as a part of the expense what in most com-
panies is collected as a membership fee, I cannot say that the law requires
a membership fee to be charged, and if it is plainly stated, so there is no
need of a reasonably prudent man being deceived thereby, that 81, or any
stated sum, is taken from the firat payments made, by the association to
reimburse it for expenses of procuring the stock subscription, I would not
like to say it is illegal. But if this provision, in connection with others, is
plainly misleading and deceptive, then it should bse rejected.

But these questions are not questions of law so much as questions of
fact, to be determined by sound judgment, aided by a careful study and
knowledge of the practical workings of such institutions.

Yours respectfully,
MinToN REMLEY,
Attorney-General.

COMPENSATION OF PUBLIC OFFICERS—DEPUTY SHERIFF—
BAILIFF—One cannot fill the office of deputy sheriff and
bailiff at the same time.

O. W. Piersol, County Attorney, Ida Grove, Towa:

DrAR SIR—Your favor of the 8th inst. at hand, in which you ask my
opinion upon the question:

““Can a deputy sheriff, who receives no compensation from the county,
draw his per diem as bailiff of the district court?”’

I assume that you inteénd to inquire about a case where the sheriff has a
deputy and pays him out of the earnings of th:e sheriff’s office. In counties
having a population of less than 28,000, the sheriff receives fees for the serv-
ices rendered both in criminal and civil cases, and the board of supervisors
is authorized to allow him a salary, of not less than $200 per year, nor more
than $400, to pay him for his services in attending the district court. He is
authorized to appoint one or more deputies to attend to the business, or
assist therein, pertsining to his office. '

Under section 341 of the code it is made the sheriff’s duty to attend the
district court while it is in session, and he shall be allowed the assistance of
such number of bailiffs as the court may direct. The bailiffs shall be
appointed by the sheriff and shall be regarded as deputy sheriffs, for whose
acts the sheriff shall be responsible.

In Bringolf v. Polk County, 41 Iowa, 545, the supreme court held that if
bailiffs are employed in the service of papers in which a fee is allowed by
law, they, and not the sheriff, are entitled to the fees which must be taken
into account in fixing the amount of their compensation. This will prevent
the sheriff from performing his duties by the bailiffs paid by the county,
and at the same time recovering fees for the services performed by them.

I do not think that the law contemplates that the county shall pay
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bailiffs for doing the sheriff’s duties. It is the duty of the sheriff, by him-
gelf or deputy, to attend the session of the district court, and if the sheriff
attends in person and his deputy is engaged in serving subpoenas, writs,
and attending to the sheriff’s duties proper, I cannot see how he can claim
compensation as bailiff.

If such a claim is made the board of supervisors would be justified in
requiring him to make a report of the fees he had earned in serving pro-
cesses, and taking such fees into account in determining what other, if any,
compensation shall be allowed him,

I think the office of deputy sheriff and bailiff are incompatible, and
that no person can fill the two offices at the same time.

Yours respectfully,
MiLTON REMLEY,

Attorney-General.

FISHING—What is natural outlet of lake or slough.
DEes MoOINES, Iowa, September 10, 1896.
Qeo. B. Delavan, Esq., Fish Commissioner, Estherville, Towa:

DEAR SIR—Your telegram of the 4th inst., dated at Sabula, was sent to
me while I was out of the state. I could not then reply. On my return I
reply thereto by mail.

You agk, “If a man owns all land surrounding a small lake or slough
not meandered, that occasionally overflows and is stocked with fish from
the Mississippi river, has he the right to seine fish from said lake or slough
at a time wheun there is no water connection with the Mississippi? Four
weeks ago a skiff could be rowed from the Mississippi river into the slough.”’

In regard to this [ will say that section 10 of chapter 34 of the acts of the
Twenty-third General Assembly, provides: ‘‘Persons * * * owning
premises on which there are waters having no natural outlets or inlets
through which such waters may become stocked with fish or replenigshed
with fish from public waters, shall absolutely own such fish as they may
contain.”

Section 2 of the act makes it unlawful to seine in any waters of the state.
Private waters of the character referred to in section 10 cannot be consid-
ered waters of the gtate in which it is unlawful to seine.

The sole question then involved is whether there is a natural outlet or
inlet to the lake or slough through which the stock of fish may be replen-
ished from public waters of the state. This is largely a question of fact.
I do not think that an occasional overflow of the river, or even a periodical
overflow, although fish may thereby be transferred from the river to the
lake or slough, constitutes a natural outlet or inlet. A natural outlet refers
to a continuous stream or connection between the lake and the public waters.
It is true that water may become so low that for a time being there may be no
water flowing from the outlet or inlet. This would not prevent its being an
outlet or inlet, but where there is a lake, wholly within the land of a private
person, which was not meandered, without any natural channel for the water
to pass from one to the other, I do not think it becomes unlawful for the owner



REPORT OF THE ATTORNEY-GENERAL. 161

of the land to take the fish in such manner as he deems proper, simply
because at times the water of the river, when high, may overflow the land
between the lake and the river and fill up the lake.

Yours respectfully,
MiLTON REMLEY,

Attorney-General.

TAXATION—The number of mills that may be levied for ordinary
county revenue including the support of the poor.

Iowa CiTY, Iowa, September 14, 1896.
B. F. Ross, Esq., County Attorney, Onawa, Iowa: ’

DEAR SIR—Your favor of the 11th inst. at hand, in which you ask my
opinion upon the following question:

*“ In our county we can levy a 6-mill tax for county revenue under sec-
tion 796 of the code. Under section 1381 of the code we can levy 1 mill for
the support of the poor. Whatis the highest levy that we can make under
these sections? Would the total extreme limit of levy under both these
gections be 6 mills or 7 mills?”

Sub-division 2 of section 796 of the code of 1873, and section 1381 as it
appears in the code of '73, were enacted in the code of ’73 contemporaneously.
Various amendments have been made to both sections. The last amend-
ment to section 1381 was made by the Seventeenth General Assembly,
chapter 166.

Sub-division 2 of section 796 of the code of 73 was repealed and all the
acts amendatory thereto were repealed by chapter 43 of the Twenty-third
General Assembly, and a substitute enacted therefor. This chapter stands,
then, as the last expression of the legislative will. It is, I believe, correctly
stated in McClain’s code in section 1270. The enactment of this substitute
was also subsequent to any amendment of section 1381 of the code, or sec-
tion 2168 of McClain’s code.

The law as stated in section 2168 of McClain’s code is not an exact state-
ment of the section as it has been subsequently amended, but it is suffi-
ciently exact for the purposes of the question'you propound. If there were
any real conflict between sections 1270 and 2168 of McClain’s code, the
former, being the last legislative enactment, must prevail. I do not think,
however, that there was any conflict between the two sections.

I do not agree with the statement of your letter that you are authorized
to levy a 6-mill tax for county revenue under section 796 of the code.
The language is: ““ For ordinary county revenue, including the support of
the pcor * * * In counties having a population of 20,000 or less, except-
ing * * * such levy may be 6 mills or less.” Your county having less
population than 20,000, as I interpret the language, it would be authorized
to levy for ordinary county revenue a tax of 6 mills, less whatever amount
had been levied for the support of the poor.

This language is a limitation upon the power of the board of super-
visors. The total levy for the support of the poor and ordinary county
revenue is limited to 6 mills. The language of the statute does not

11
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authorize a levy of 6 mills for ordinary county revenune if any tax has been
levied for the support of the poor, but the two levies combined must not
exceed 6 mills.

This clause, ‘‘ including the support of the poor,’”* occurred in the sec-
tion as it was incorporated in the code of 1873. It was also in the revision
of 1860, and in the code of 1851, and in every codification or enactment of a
substitute, the phrase, ‘‘including the support of the poor,” has been
incorporated in the section. The other language of the section, ‘‘ not less
than 4 mills nor more than 6 mills,” clearly indicates that the legislative
intent was that the total tax levied for ordinary county revenue and the
support of the poor together should not exceed 6 mills in counties having
a population of 20,000 or less.

I am, therefore, of the opinion that the 6-mllls tax is the aggregate
amount that may be levied for both ordinary county revenue and the sup-
port of the poor.

I have not overlooked the decision of the supreme court in the case of
Lucas County v. The Chicago, Burlington & Quincy Railway Company, 67
Iowa, 541. The question presented by your inquiry was not involved in
that case. There is soms language in the opinion which seems to consider
the tax authorized by section 1381 of the code as a special tax. So it may
be considered, but when the special tax is levied, it must be deducted from
the amount which may be levied for ordinary county revenue under section
796. The court did not by inference even hold that the county might levy
a tax for county purposes to the full amount of 4 or 6 mills, as the case may
be, and in addition thereto, levy a special tax. [ cannot arrive at any
other conclusion by all the rules of interpreting statutes than that above

stated. Yours truly,
MIiLTON REMLEY,

Attorney-Qeneral.

INTOXICATING LIQUORS—MULCT TAX -A party must pay the
mulct tax upon each piece of property upon which intoxi-
cating liquor is either sold or kept for sale.

Des MOINES, Iowa, September 16, 1896.

T. C. Clary, BEsq., County Attorney, New Hampton, Towa:

DEAR SiR—Your favor of the 12th inst. came duly to hand. You ask my
opinion upon the following question:

¢ A party residing here in town, under the mulet law, is engaged in
retailing intoxicating liquors. He has a saloon, and pays a tax of $600 per
annum. He has a retail liquor dealer’s license, and also a wholesale liquor
dealer’s license. He keeps a cold storage room on other premises and has
stored in said cold storage room, large quantities of liquors that he sells as
a wholesaler. The question is, should he be compelled to pay an addi-
tional tax also, on the premises where he stores the liquor. He takes the
orders in his saloon on other premises and uses the cold storage room
simply for the purpose of storing liquor. Should a party be compelled to
pay, or should a tax be assessed against property where the liquors are only
stored for convenience? »
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Section 1 of chapter 62, laws of the Twenty-fifth General Assembly, pro-
vides: “There shall be assessed against every person, partnership or cor-
poration engaged in selling, or keeping with intent to seil, any intoxicating
liquors, and upon any real property and the owner thereof, within or
whereon intoxicating liquors are sold or kept with intent to sell in this
state, & tax of 8600 per annum ” It will be noticed that the tax shall be
against the real property and the owner thereof, within or whereon intoxi-
cating liquors are sold or kept with intent to sell within the state. It is
not necessary that the liguors should be sold on the property in order to
make it liable for the tax, but if any liquor is kept thereon, with intent to
sell in the state, the property is liable for the tax.

Each piece of property used for either of the purposes stated is liable for
the tax Because both pieces of property, disconnected as they are, belong
to the same parson, or are used by the same person for the purposes above
stated, does not reduce the tax which the statute says should be imposed.

Suppose the contrary rule prevailed. Upon which piece of property
would the $600 tax be assessed; upon the saloon or upon the cold storage?
Suppose the real property in which the saloon was kept were owned by one
man and the cold storage owned by another; how would the tax be divided?
He is conducting two business:s; one a retail liquor business, and another a
wholesale liquor business. He finds it necessary in conducting his busi-
ness to occupy different premises for these two businesses, and I can see no
reason, in the nature of the case, why each property should not be required
to pay the tax which the statute fixes. '

In order to bring the case within the rule where the single assessment
for $600 should be imposad, ‘‘ the said selling or keeping for sale of intoxi-
cating liguors shall be carried on in a single room, having but one entrance
or exit, and that opsaing upon a public street.” (3ection 17, chapter 62.)
It would not be claimed that the cold storage house and the saloon were one
room and have a single entrance or exit.

Suppose a different construction were put upon the statute, and we
should say that, having paid a tax on the saloon, he is entitled to keep his
liguors in a cold storage, or in other premises, from which he s:lls at whole-
sale. Would the same rule spply in case he had another saloon in a
different part of town, and if two saloons may be run by paying but one tax,
why not three, four or a dozen? I have no doubt that the intent of the
legislaturs was that every premise which was used in the traffic of intoxi-
cating liquorsshould be required to pay the tax which the statute provides.
There may be cases wherae this would appear to work an unnecessary hard-
ship, but we must accept the law as it is written. Any other construction
would lead to evasions and absurdities.

Yours respectfully,
MILTON REMLEY,
Attorney-General.
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OFFICIAL BALLOT—Where a portion of the delegates bolt the party
convention and nominate another ticket, those who remain
have the better right to have their ticket appear on the
ballot under the party appellation.

Des MoOINES, Iowa, September 16, 1896.
G. W. Dawson, Esq., Oounty Attorney, Waterloo, Iowa:

DEAR SIR—Your favor of the 13th inst. at hand, in which you ask my
opinion upon the following statement of facts:

“The democratic party, through its representatives, held a county con-
vention, regularly called by that party. During the convention they got
into a squabble over the money question, and the silver men, who, it is
claimed, were in the minority, withdrew from the convention and called a
geparate convention of their own in another part of the building and nomi-
nated county officers. The sound money men who remained in the regular
convention nominated a county ticket. The sound money party filed its
nomination papers with the county auditor a short time before the silver
men filed their nomination papers. The auditor received them both and
filed them in their order. Both now claim that they are the regular demo-
cratic party, and each demands that their candidates be placed on the regu-
lar democratic ticket. The question is, which nomination papers the auditor
should recognize and place under the head of democratic ticket.’’

Section 14, chapter 38, acts of the Twenty-fourth General Assembly pro-
vides: *‘ All nominations by any political party or group of petitioners shall
be placed under the party appellation, the title of said party or group as
designated by them in their certificates of nomination or petition, and if
none be designated, then under some suitable title.”” It is evident that the
statute does not contemplate that two tickets shall be placed upon the ballot
bearing the same party appellation. From the necessities of the case, the
auditor must determine himself. If objections, however, are made, then
the question is determined by the county auditor, clerk of the district court
and county attorney. It islargely a guestion of fact which faction is enti-
tled to the party appellation of democrat.

Under the statement of facts given, it would appear that the democrats
who remained in the convention which was regularly called, are entitled to
the party appellation of democrat. The others bolting from the convention,
which | assume was called in accordance with the usages of the party, can-
not insist that they constitute the party. In the absence of other evidence,
the anditor would be justified in assuming that the ticket first filed under
the party appellation of democrat is the ticket nominated by the demo-
cratic county convention, and having filed one under the party appellation,
another could not properly be placed upon the ticket under the same party
appellation.

The statement of facts, however, does not leave this presumption to
stand alone. It shows that the one who filed its nomination papers first
was the regularly constituted party convention. If the auditor signifies
his intention so0 to act, then the parties objecting thereto may file objections
and make a contest before the tribunal provided for.

' Yours truly,
MiLroN REMLEY,
Attorney-General.



REPORT OF THE ATTORNEY-GENERAL. 163

TRANSPORTATION OF A DISINTERRED BODY—REGULATION OF
BY STATE BOARD OF HEALTH The state board of health
may require one transporting a disinterred body across
the state to procure a special permit so to do.

DEs MOINES, Towa, September 17, 18986.

Dr. J. F. Kennedy, Secretary State Board of Health, Des Moines, lowa:

DEAR SIR—Yours of September 2d came duly to hand, in which you
enclose the rules and regulations of the state board of health, form 98B and
104B, and ask:

“Suppose it is desired to transport a disinterred body dead of a disease,
the transportation of which is not probibited, from a point in Illinois
through the state of lowa to a point in the state of Nebraska, in such a case
would it be necessary to obtain a special disintermept permit from the
Iowa state board of health in order to transport the body through thisstate,
it being understood that in all other respscts the regulations ¢f the states
of Illinois, Iowa and Nebraska regarding the transportation of corpses
have been fully complied with, and .it beiog further understood ttat the
states of Illinois and Nebraska have n,) requirement respecting the dis-
interment of bodies?”’

I am at a little loss to understand the exact point upon which my opinion
is desired. Ido not thiuk, if a construction of the rules is intended, and
the regulations which you enclose me clearly state the same, that there
can be any reasonable doubt that the transportation of & disiaterred body
from whatever disease death may have baen caused, is by the rules pro-
hibited.

If the inquiry is in regard to the necessity for such rules and regula-
tions being adopted, I beg to state that such question is not & question of
law so much as what is, in the judgment of the board of health, necessary
for the protection of the public health. I assume that the board, in adopt-
ing such rules and regulations, adopted none but those they thought
necessary.

I assume, however, that the thought of the question is whether the fowa
state board of health has authority to adopt rules and regualations for the
transportation of bodies disinterred in the state of Illinois, transported
through the state of Jowa to the stats of Nebraska, it being conceded that
death was not cavsed by an infectious disease.

In regard to this, I do not think that the fact that the body is received
from another state, and passes through the state, makes any difference in
the authority of the board to regulate the transportation. It is undoubtedly
one of the police powers of the state which has never been surrendered to
the federal government to protect the public health. Under the iaterstate
commerce clause of the constitution, there has been no surcessful attempt
to defeat the police laws of the state looking toward the public health and
safety.

A refusal to permit the transportation of a body that has been disin-
terred could hardly be considered an interference with in:erstate commerce.
If, in the judgment of the state board of health, which under our stat-
ute has full power to make rules and regulations respecting such matters,
it is dangerous to public health to permit a disinterrad body to be trans-
ported along the lines of railroad in the state, or through the state, it, in
my judgment, has authority to make such regulations. '
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The question whether the transportation of such a body is actually
dangerous to public health, is one for the good judgment of the board to
determine. The fact that Nebraska and the state of Illinois have made no
regulations in regard to the transportation of such bodies, does not prevent
the {owa state board of health making any regulations it may deem nec-
essary. .

Heuce, my answer to the question, as [ understand it, would be that under
the rules and regulations which you submit to me, they having been
adopted in the exercise of the lawful powers of the board, it would be neces-
sary, in order to lawfully transport a body disinterred in another state
across the state of Iowa, to comply with the requirements and regulations
of the board by procuring a special permit.

Yours respectfally,
MILTON REMLEY,

Attorney-General.

PRISONER SERVING TWO SENTENCES, HAVING BEEN SEN-
TENCED UNDER DIFFERENT NAMES—One sen-
tence begins when the other ends.
Iowa CIiTY, Iowa, September 21, 1896.
Hon. P, W. Madden, Warden Anamosa Penitentiary, Anamosa, Towa:

DrAR SIR—Your favor of the 18th inst. at hand, in which you enclose
two commitments of Benjamin Pixley, dated September 24, 1894, the sen-
tences aggregating two years and one-half imprisonment. Also a trans-
criptof a judgment rendered October 15, 1894, sentencing C. Johnson to the
penitentiary for one year and a half; you state that C. Johnson and Ben-
jamin Pixley are one and the same person, and ask, when does the term of
imprisonment of C. Johnson, alias Pixley, begin under the last judgment?

I call attention to the fact that if there is a commitment under the last
judgment it has not been sent to me, and something more than a simple
transcript of a judgment seems to be required as your authority for holding
the party. Assuming, however, that you have a proper commitment of C.
Johnson, the rule of the supreme court, in the case of Mear v. Mc Millan,
51 Iowa, 214, seems to cover the case, and the term of imprisonment of C.
Johnson under a proper commitment would begin at the expiration of his
term of impriconment under the two previous commitments. The supreme
court says, in the case referred to, that there is no such thing as concurrent .
imprisonment.

I return the commitments as requested.

Yours truly,
MILTON REMLEY,

Attorney-General.

TAXATION—SUPPORT OF THE POOR—The amount that may be
levied for the support of the poor.
Iowa Ciry. Iowa, September 21, 1896.
D. W. Hurn, County Attorney, Mason City, Towa:
DEAR SIR—Your favor of the 17th inst. is at hand, in which you ask:
“In your opinion, can the board of supervisors of a county with a popu-
lation of 20,000, levy a poor tax under section 1381, code, when the county
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revenue is insufficient to support the poor, or is its only authority to levy &
tax for the poor contained in sub-division 2, section 796, code?”’

I have had occasion to investigate the question lately. Under section
1381, as amended by the Sixteenth, Seventeenth and Twenty-first General
Assemblies,when the revenue of the county proves insufficient for the support
of the poor the board of supervisors may levy, ia a county having less than
14,000, a poor tax of 1 mill; in a county having over 14,000, a tax of 13-mills.
Sub-division 2, section 796, is a limitation in the amount counties of the
different classes may levy for ordinary revenue, including the support of
the poor. A county having a population of 20,000 or less may levy ordinary
county revenue, including for the support of the poor, a tax of 6 mills. [f it
has levied 14-mills it could only levy 44 for ordinary county revenue.

I think the two sections should be construed together. While the law
originally contemplated that the support of the poor should be paid out of
the county funds, yet the provision of the law is such that the board may
designate what part of the aggregate levy of the 6 mills or 4 mills, as the
case may be, may be set apart for the support of the poor.

I am aware that a different view is sometimes taken of this, but the
history of the legislation sustains the views that I have expressed, and I
can see no other way to harmonize the two sections.

Yours truly,
MiLTON REMLEY,

Attorney-General.

SURVEYOR’S NOTES —The transcript of the field notes of the gov-
ernment survey, found in the auditor’s office, should
govern the county surveyor.

lowa CiTv, Iowa, September 21, 1896.
Alex, Brown, Hsq., County Attorney, Keosauqua, lowa:

DEAR SIR—Your favor of the 18th inst., in which you ask my opinion
upon the following state of facts, at hand:

The field notes of the original sarvey on file in the county agree with
the established corners fixed in dividiog a section, that is, the county sur-
veyor, by the field notes on file, finds the corners fixed by the original sur-
vey, the distance between them agrees with the notes on file, and these
have been used and followed for the past fifty years or more. Recently an
outside surveyor called in to survey this line sends to the secretary of state
for a copy of the notes of the original survey; these notes do not agree with
the notes on file iu the county; the difference is very material. The ques-
tion is, what is the duty of the county surveyor; shall he adopt and be
governed by the notes in the office of the secretary of state or shall he

*stand by the notes he has?

Section 112 of the code of 1851 required the county judge to procure for
his county a copy of the field notes of the original survey of his county
by the United States. 'This was required in the revision of 1860, section
248 When the offica of county judge was abolished, the records of the
judge remained in the auditor’s office. Under section 3146 of McClain’s
code the board of supervisors is authorized to procure a copy of the
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government survey belonging to said county. Different sections make such
field notes competent evidence in the courts with the same force and effect
as the original. Section 508 of McClain’s code (code of 1873, section 371)
makes it the duty of the surveyor to furnish himself with a copy of the
field notes of the original survey of the same land, if there be any in the office
of the county auditor, and his survey shall be made in accordance there-
with. Thnb surveyor need not look farther than to the copy or transcript
of the field notes which is found in the auditor’s office. I think the sec-
tion above referred to plaialy indicates his duty in the matter.

Yours truly,
MILTON REMLEY,

Attorney-General.

ELECTIONS —TOWNSHIP TRUSTEES AND CLERK.—Election,
where held —Who should act as judges and clerks —Who
entitled to vote for the township officers named.

DEs MOINES, Iowa, September 29, 1896.
J. T. Carey, Hsq., County Auditor, Denison, Towa:

DEAR SIR—Your favor of the 26th inst. at hand. I have great delicacy
in complying with your very courteous request, because the law does not
contemplate that I should give opinions to any but state officers and county
attorneys. County auditors may ask for the official opinion of the county
attorney, and sometimes it would appear very discourteous for me to
express an opinion to county officers. But you say there is no feeling over
the matter and all parties desire my views, and I assume this includes Mr.
Swasey, the county attorney, and hence will briefly state my views upon
the questions asked.

You state: ‘‘Denison is a city of the second class and has been duly
divided into wards, and some of the township trustees live in the city and
some in the township outside of the city. The corporation issituated in one
township, but does not comprise a township itself.”” This latier point is
not made very clear in your statement, but I infer it is so from what is
said.

You ask, first.—‘‘Can the voters of the township outside of the corpora-
tion hold their election and do their voting within the corporate limits, or
must it be outside of the corporate limits?’’

Section 1054 of McClain’s code gives authority to hold the election inside
of the city limits in ths court house, or in some other building the board of
supervisors may provide. Section 530 of the code gives the township trus-
tees authority to designate the place where the election will be held.
Without carefully examining the question, I would not like to say that the
trustees have not the power to provide a room, but think it is best, if the
election is held elsewhere than at the court house, that the board of super-
visors provide the place. At first blush it strikes me that the provision in
regard to the supervisors providing a room is not intended to restrics the
power granted in section 530 of McClain’s code, but it is intended to require

‘ the board of supervisors, if they do not wish the court house to be used for
election purposes, to provide another rcom.
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Second. —*‘ Can the township trustees of a township residing within the
corporate limits, act as judges and clerks of election for and where the
voters residing ou'side of the corporation vote?’’

Section 1067 of McClain’s code provides that the trustees and township
clerk shall be judges and clerks of election. There seems to be no exemp-
tion in the law 10 meet the case that you put, yet there is an impropri-
ety in the trustees residing within the corporate limits of the city acting as
judges. I think it would be better for them to refuse to act ard let the
vacancies be filled.

Third.—*¢ Can they (the trustees and clerks) act as judges and clerks at
the polling place within the corporation or in the ward where they
reside?”

The elections in the wards must be conducted by the persins named in
section 19, chapter 33, laws of the Tweaty-fourth General assembly, and
not by the township trustees and clerks.

Fourth.—* Can the township clerk and trustees be voted for by electors
residing within the corporation?”’

Certainly, if the state of facts assumed to be true is correct. The city is
a part of the township, aad all electors in the township, which includes the
city, can vots for such township officers.

Yours respectfully,
MILTON REMLEY,

Attorney-General.

THE BOARD OF SUPERVISORS HAS NO AUTHORITY TO TRANS-
FER MONEY FROM THE BRIDGE FUND TO THE
COUNTY FUND.

DEs MOINES, Iowa, October 3, 1896.
Hon. E. C. Ebersole, County Attorney, Toledo, Towa:

DEAR SIR—Your favor of the 2d iast. at hand, in which you ask my opin-
ion upon the question whether the board of supervisors has any authority
in law to transfer money from the bridge fund to the county fund® You
also state that you have not been able to say to them that they have lawful
authority so to do.

I think it may be stated as a rule without exception that where the
board of supervisors is authoriz:d to levy a tax for a specific purpose and a
limit is placed on the amount which may be levied, that such limitation is
equivalent to a provision that no greater amount than is raised from such
fund shall be spent for that specific purpose. In some instances there is a
direct provision prohibiting a diversion of the jund as, for instance, in the
case of the tax for the support of the insane, and heavy penalties provided
for a violation. (Sections 2229, 2230 of McClain’s code.)

There are a number of funds for which the board of supervisors is author-
ized to levy a tax, and a limit is placed on the amount which may be levied
for each purpose. If authority exists to transfer at the pleasure of the
board from one fund to the other, it in effect breaks down the distinction
between the different funds, and the law might then be changed by fixing a
gross sum which the board should be authorized to levy.
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The board may now levy 4 mills for county purposes, 3 mills for county
schools, 3 for bridges, 1 for county roads and three-fourths of a mill for
goldiers’ relief, besides some other taxes. These especially named amount
to 11.3 mills. I cannot coustrae the law to mean that 11.3 mills may be
levied for the purposes named, or any of them, and that, say, 10 mills may
be used for couuty purposes, if the board desires. And yet the right to
transfer from one fund to another at the pleasure of the board would
practically be placing this construction upon the law.

The board of supervisors bas no authority for a levy of a tax except such
as is expressly given by the statute. Authority to levy a tax for one
purpose by no implication carries with it the right to expend that tax for
some other purpose They are the agents of the county with authority
defined by statute. The whole theory of the law and the principle running
throughout the entire legisiation is that the tax levied fora specific purpose
shall be used for that purpose and none other

Under section 1270 of McClain’s code, in counties which are authorized
to levy a tax of 4 mills for ordinary county revenue, including the support
of the poor, the legislature intended to place a limit upon the amount
which may be expended for county purposes, including the support of the
poor, and to transfcr from another fund collected for a specific purposes
would, in my judgment, be unauthorized by law. The statute recognizes
that emergencies may arise which require a greater expenditure for county
purposes than 4 mills, but it is left to the electors of the county to determine
this by a special vote. So in regard to the bridge fund or the fund for the
erection of county buildings in excess of 85,000, the proposition must be sub-
mitted to the voters of the county. There have baen special statutes
enacted authorizing in certain cases the transfer from one fund to another;
for instance, the domestic animal fund and the county road fued, by chapter
42 of the acts of the Twenty-sixth General Assembly. )

These considerations confirm me .n the opinion that each fund must be
expended for the purpose fur which it was levied and for that alone, except
in cases where the law specially authorizes a transfer.

I agree with the conclusion that you reached.

Yours respectfully,
MILTON REMLEY,

Attorney-Qeneral.

JUDGES OF ELECTION—The trustees of an incorporated town and not
the trustees of the township are the trustees who
are ex officio judges of election.

Dss MOINES, Iowa, October 8, 1896.
W. L. Smith, Esq., County Attorney, Humboldt, Iowa:

DeAR SIR—You favor of the 17th inst. at hand, in which you ask my
opinion a3 to the construction of the following clause in section 19, chapter
33 of the acts of the Twenty-fourth General assembly, viz.: ‘ In muniecipal-
ities the councilmen or trustees shall be ex officio judges of election.”

You call attention to the fact that Springvale township is territorially
coincident with the incorporated town of Humboldt, with the further fact
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that within said township there are three township trustees, the real ques-
tion being whether the township trustees or councilmen are to be ex officio
judges of the election. You also call attention to chapter 10 of the Twenty-
fourth General Assembly, abolishing the office of township trustees in cities
of less than 7,000 inhabitants when the city constitutes a civil township by
itself; also state that the population of Humboldt is 1,240.

In regard to this I will say that the town of Humbolds is what is called
in law an incorporated town. Section 648 of McClain’s code provides that
the corporate authority of incorporated towns shall be vested in one mayor,
one recorder and six {rustees, to be elected by the people. The officers named
constitute the town council.

In cities of the first and sec)nd class, the members of the city council are
in different places in the law referred 10 as councilmen, trustees and alder-
men. These three terms as applied to cities are treated in the law as if they
were synonymous. For instance section 1716 of McClain’s code refers to the
members of the cruncil in one place; in another they are called trustees, and
in still another they are referred to as aldermen. I do not, however, recall
any place where the members of the council of an incorporated town are
referred to in any other terms than ‘‘trustees.”

Bearing this in mind,and the further fact that the term, ‘ municipalities,”
in the section in question refers to both cities and incorporated towns, the
term, ‘‘ councilmen,’ as it occurs in the clause quoted, refers to the members
of the city council in cities, and the word, * trustees,’’ refers to the members
of the town councils in incorporated towns So that in either case, the mem-
bers of council in cities and the members of the couancil in incorporated
towns shall, under the provisions of section 19 of said chapter 33, be ex officio
the judges of the election. .

In my opinion the word, ¢ trustees,”’ in said clause has no reference what-
ever to the towaship trustees. This becomes more evident by the language
used in the following sent2nce. Itis this: ‘In township precinects, the clerk
of the township shall be ex officio the clerk of the election in the precinet in
which he resides, aud the township trustees shall be ex officio judges of the
election,” etc Thus the trustees of an incorporated town and the trustees
of a township are contrasted and the distinctioa between the two is made
apparent.

I have no doubt that the trustees of the incorporated town of Humboldt
are the proper ones to be judges of the election.

Yours truly,
MILTON REMLEY,

Attorney-General.

RIGHT OF PRIVATE PARTIES TO INSPECT PUBLIC RECORDS
—When an instrument is filed with the county recorder, and
indexed by him, it becomes a public record, and any-
one interested therein may inspect it.

DEs MOINES, Iowa, October 9, 1896.
0. C. Mevedith, Esq., County Attorney, Newton, Iowa:
DEAR Sir—Your favor of the 8th inst. at hand, in which you ask my
opinion upon the following question:
““When instruments ares filed with the county recorder, and indexed,
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are those files a part of the public records, and subject to inspection by any
person before they are spread on record, or are those files the private
property of the recorder until they are spread on the record?”’

Under our recording acts, the recorder is required to make certain
entries upon the index books upon the filing of an instrumeant in the record-
er’s office. He is also required to note upon the instrument the day and
the hour at which the same is filed. (See McClain’s code, sections 3905,
3906, and 3114, 3115.)

From the time that the entries are made upon the index books, the
world is charged with constructive noiice of the rights of the grantee
conferred by such instrument, notwithstanding the fact that the instru-
ment is not actually recorded. This, however, is not true if the instrument
is withdrawn from the recorder’s office and never recorded. (3ee Yerger v.
Barz, 56 Iowa, 7))

It may be stated as a principle of law which is in harmony with our
recording acts, that one is charged with constructive notice of any fact of
which he may, by reasonable inquiry, ob:ain knowledge. The theory of
our recording acts is, that when an instrument is deposited with the
recorder, it cannot be recorded the very instant it is filed. A reasonable
time is allowed for recording after the filing, but the coastructive notice
bagins from the hour of making the proper entry upon the index books.

Such entries serve as notice of the rights of the grantee during the time
intervening between the filing ani the actual recording. When an instru-
ment is recorded, its record dates back to the time of the filing and index-
ing. The law contemplates the instrumeat itself being deposited with the
recorder; it shall be open to the inspection of the publie, who may, by
examining the index book, ascertain that it is on deposit with the
recorder.

It would be a very unjust rule to say that one is charged with notice of
what is ¢ontained in a written instrument, who has no means of obtaining &
knowledge of what is contained therein. For instance, a description of the
personal property in a chattel mortgage or bill of sale is not required to be
entered upon the index book TUnless the instrument itself is open to the
inspection of creditors, they can never koow from the index what property
is conveyed or mortgaged before it is actually recorded. I am very clear
that no court would hold an attaching creditor charged with notice of a
mortgage on personal property if the recorder should refuse to permit an
inspection of tue mortgage in his hands bafore it is recorded.

A recorder has no personal interest either in the records or in the instru-
ments filed in his office for record. Until vhe instrumen: is recorded, it
stands to reason that if it is to convey notice of the rights of the grantee
therein named to the public, it becomes and remains a public record until
such time as it is recorded. The instrument is left with the reco der to be
made a part of the public record; the instrument itself being a public
record is open to the inspection of any person interested therein until such
time as the recorder can spread the same upon the record.

Any other view would open the door to fraud and injustice, which the
recording laws are intended to prevent. These views are in harmony, in
my opinion, with the whole theory of our law, and nothing in the language
of the law requires a contrary view to be taken.

Yours respectfully,
MiLTON REMLEY,

Attorney-Qeneral.
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JUDGES OF ELECTIONS—POLITICAL PARTIES REPRESENTED—
Of the two largest political parties, the smaller should have
at least one representative on the election board.

DEs MOINES, Iowa, October 12, 1896,
Wm. Wonn, Esq., County Attorney, Audubon, Iowa:

DEAR SiR—Your favor of the 10th inst.at hand, in which you state that
all the township trustees and clerks in your township belong to the repub-
lican party, and the board of supervisors, at their last meeting, appointed
E. A. Beason to take the place of one of the republican members of the
board; that Mr. Beason was, prior to this election, a democrat, but since
the Chicago convention has affiliated with, and belongs to, a party known as
the national democratic party, for whom no votes were cast at the last elec-
tion, nor have they a county ticket or a township ticket in this county at
the coming election. A petition has been presented to the board of super-
visors requesting the appointment of a man upon said election board who
belongs to the democratic party, which at the last election cast 1,114 votes,
it being the party casting the next highest number of votes atsaid election,
and which has regularly nominated candidates upon the ticket for both
county and township officers for the coming election. This (you say) leaves
the party casting the next highest number of votes at the last election
unrepresented on the board. Is the statute which provides for the organi-
zation of said board, to-wit, section 19, chapter 33 of the Twenty-fourth Gen-
eral Assembly, mandatory or simply dicectory? [s an election board formed
from new parties or parties in the minority, a legal election board? Would
votes received by such board be counted if the counting of them would
change the general result of election in either the precinct, the county or
state? Has the board of supervisors the authority to reform the board so
as to comply with the section above referred 10?

Upon your statement of facts Mr. Beason has ceased to be a member of
the democratic party. The law requires, under the facts which you have
stated, that the democratic party should have arepresentative on the board.
I will not, at the present time, enter upon the discussion whether it is man-
datory or directory, giving the full significance to these terms as they are
generally used, nor would I like to say thas an error of the board would
vitiate an election, unless it were shown that some fraud was committed, or
some wrong done.

The policy of the law is to give expression to the vote of the electors
which is cast, and not to throw out any precinct because of any failure to
comply with the striet letuver of the law, unless some fraud or wrong is
thereby done. I have no doubt that if the board discovered their mistake
in appointing one who does not belong to the party, that they would have
power to correct their mistake. While it may be a debatable question
whether a person, because of bolting one or two candidates on a ticket,
loses his party affiliation, yet your statement of facts asserts that Mr. Bea-
son dces not belong to the democratic party, but belongs to the national
democratic party.

That being the case, I have no doubt that the board should appoint one
who is a fair representative of the democratic party. Irrespective of the
question whether courts would refuse tocount the votes cast in the precinct,
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or count them, the utmost fairness should be observed in the constitution of
the election boards, and in all matters pertaining to the election, the spirit
of the law should be carried out as far as practicable.

Yours truly,
MiLTON REMLEY,

Attorney-General.

OFFICIAL BALLOT—A candidate whose name appears on the ballot by
reason of having been nominated by a party convention cannot
have his name appear a second time by petition.

DEs MoOINES, Iowa, Uctober 24, 1896,
Hon. E. C. Ebersole, County Altorney, Toledo, Towa:

DeAR SIR—Your favor at hand, in which you ask my opinion upon the
proper interpretation to be given to the proviso in section 5, chapter 33,
acts of the Twenty-fourth General Assembly, the question being whether
the name of a person who ha3s been duly nominated by a party convention,
and the proper certificate of nomination has been filed by the officers of
such convention, can have his name put upon the ballot a second time by
petition.

This matter has been befors me a number of times and I have had
occasion 1o examine the question in all possible phases. 1 can reach no
other conclusion than that under no possible circumstances can the name
of a candidate whos2 name appears on the ballot, because of his nomication
by a party coavention, appear the second time on the ballot because of any
petition or petitions. ‘

The language of the statute is plain, and need not be misunderstood. It
is: ‘*Provided that tae name of any candidate whose name may appear in
any other place upon ihe ballot, shall not be so added by petition for the
same office.”

It will be noticed that section 4 of the act provides the manner of filing
certificates of nomination made by tne coavention of parties casting 2 per
cent of the vote in the state, district, county, etc. - But section 5 of this act
relates alone to the method of securing a place on the official ballot by one
who has not been nominated by a regular party convention. The different
sentences of this section provide the » umber of qualified voters of the state,
or some division thereof required as petitioners, in order to entitle the
name t0 be put upon the ballot by petition. Then comes the general pro-
viso quoted above. It is broad and comprehensive. There is nothing in
the language limiting its application to any class of candidates, or to any
particular office. ‘‘Any candidate” means any candidate whatsoever, for
any office whatsoever.

It has been suggested by some that because there is only a semicolon
before the word, ‘‘ provided,’’ thatthe proviso relates alone to the sentence
to which it is attached by the semicolon. I do not think there is any force
in this suggestion, because, first, that method of punctuation is generally
adopted, and, so far as I know, the proviso is never held to relate only to
the last sentence of the section; second, there is no reason why the legisla-
ture should intend to prevent the name of a candidate in a city, town, pre-
cinet or ward from being added a second time by petition, and permit the
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name of a candidate for a county, district or state to be added. The reason
of the adding would be stronger for the last named candidates than for the
smaller divisioos of the state; third, the rules of punctuating statutes for-
bid that punctuation should change the evident meaning and intent of the
statute. Courts would disregard punctuation entirely; it is no controlling
factor in construing a statute (Sec. 23, Am. and Eng. Enc. of Law, page 334);
fourth, the language of the entire section precludes the thought of thus
limiting the proviso to the last sentence before it. If the proviso had been
written out in full at the end of each sent2nce preceding it, the meaning
would be no plainer than itis now. The familiar rules of language, and the
interpretation of statutes, require us to givs to it the same meaning as if it
had been also attached in full to each sentence. I have not a particle
of doubt in regard to this matter. In nocase coming under my observation

has a different rule been adopted.
Yours truly,
MILTON REMLEY,

Attorney-General,

ELECTIONS—ASSESSOR—WHEN A SEPARATE BALLOT MAY BE
USED.

Des MoiNEs, Iowa, October 26, 1896,

H. 8. Richardson, Esq., County Auditor, Anamosa, Iowa:

DEAR SIR—Your favor of the 20th inst. at hand, and also a letter from
your county attorney, asking me to give the opinion which you request.

I am not sure that I quite understand the situation. You say: ‘‘Pair-
view township has two voting precincts; one includes Anamosa, which is
incorporated; the other, Stone City, which i3 not incorporated. In filing
the nominations for the township ticket, one political party names the
agsessor; the other does not. Of course, the tickets for the precinct which
includes Anamosa cannot have the assessor on. Now, the question is,
whether or not the tickets for the other precinct should have the asse:sor’s
name on, or should they vote for the assessor the same as the other pre-
cinct, by using a special balloi? *’

I infer from your statement of facts that the people of the township out-
side of Anamosa vote at the same przcinct as the voters of Anamosa. Sec-
tion 1044 of McClain’s code, as amended by chapter 60 of the acts of the
Twenty-fifth General Assembly, applies to Anamosa, it having a population
of more than 2,000 inhabitants Then it would seem that Anamosa should
vote by wards. Hence, I am uncertain as to the true situation, inasmuch
as your question pre-supposes that Anamosa does not vote by wards. Sec-
tion 1084 of McClain’s cdde, in my judgment, applies to those incorporated
towns or cities which have less than 2,000 inhabitants, and there is but one
voting place for the voters of the incorporation and territory outside of the
incorporatioa.

You will notice section 34 of chapter 33 of the acts of the Twenty-fourth
General Assembly, by which the provisions of the Australian ballot shall
not apply so far as they conflict with chapter 71 of the acts of the Seven-
teenth General Assembly, being section 1084 of McClain’s code. I am not
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sure, in view of this section 34, that it becomes necessary, in any case where
a separate ballot box is required, to put the name of the assessor upon the
official ballot. It appears that two ballots are needed in such a case; one,
the official ballot- with the names of all candidates on except assessors and
road supervisors; another ballot with the names of the candidates for
assessor on.

If, however, the city of Anamosa voted by wards, and a special ballot
were prepared for Anamosa, then the rest of the township outside of Fair-
view which elects an assessor by itself, should properly have the name of
the assessor on the official ballot; and this would be true even if the polling
place for such territory outside of Anamosa were within the city limits of
Anamosa, as is authorized by section 1074 of McClain’s code.

I think the rule would be that every precinct where the ballots for
assessor are not required to be put in a separate box, that the name of the
assessor should be put upon the official ballot, and in voting precincts
where a separate ballot is required, then the name of the assessor should
not be upon the official ballot, but a separate ballot should be prepared.
And in this latter case, I am clear that the certificate of nomination for
assessor is required to be filed with the county auditor because of section
34 above referred to.

Because of the doubt in my mind as to the real import of the question, I
am unable to make my answer more definite.

Yours truly,
MILTON REMLEY,

Attorney-General.

OFFICIAL BALLOT-Writing in name of a candidate where no blank
appears for the same.
Des MOINES, Iowa, October 30, 1896.
H. C. Liggett, Esq., County Attorney, Hampton, Iowa:

DEAR SiR—Your favor, without date, addressed to the attorney-general
at hand and contents notad. The attorney-general is absent from the city,
and I find he will not be here until afier election. As a consequence I
write you in regard to the matter submitted

In the letter written by County Auditor Krag, he asked the opinion of
the att.rney-general upon certain instructions which he contemplated post-
ing up on election day. In regard to the statement contained in the third
paragraph that appears upon the card seat to us, I would say that I balieve
the law is correctly stated. A voter has the right to write in the name of
any person he may desire to vote for, if there is a blank line appesring in
the ballot upon which said name may be written.

The fourth and last paragraph appearing upon said card of instructions
is the only one that [ can see any objection to whatsoever. From Mr.
Krag’s letter, I understand that he means by that paragraph to tell the
voter that in a case where a ballot is entirely filled with names, and there
is no blank space appearing upon the ballot, that the voter is authorized to
write in the name of the person he desires to vote for, and by making a
cross in the square placed in front of said name, thus vote for the man
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whose name is by him written in. [t seems to me that it is hardly neces-
sary to instruct the voter that he may do this, as his following the instruc-
tions may bring about a contest or cause a large number of ballots to be
thrown out.

Now, as to the correctness of the method above referred to, I would say
that under the decision in the case of Whittam v. Zahorik, 59 N. W. Rep.,
57, it might be held that the writing in of the name and the placing of a
square in front of it, would be the marking of a ballot in such a way that it
could be identified, or that it would be the marking of a ballot in a way
unauthorized by law, and thus cause the said ballot to be thrown out on
that account. This is the reason that I do not think it advisable to take
the chances.

On the other hand, it has been held in Illinois, in the case of Sanner v.
Patton, 40 N. E. Rep., 290, that a name may be written in as above indicated
and a square placed in front of it, and that a vote so cast for the man
whose name is so written in will be held a legal vote, and if an individual
so voted for should receive a majority of the votes cast, he would be
declared elected to the office for which he had been voted for.

The Tllinois ballot law is very similar to ours but cases cited by that
court in the rendering of the decision, are cases decided under ballot laws
which authorize more freedom in the writing in of names than the law in
this state.

In view of the foregoing I would say that while the policy stated by the
auditor may be correct, yet it is not the safer, and for that reason, it might

be better not to pursue it. Yours truly,
JESSE A. MILLER,

Assistant Attorney-General.

NOTE —The provision of the statute authorizing the writing in of a
name is so changed by the new code that the rule announced in the Illinois
case would, in all probability, now apply.

PUBLIC OFFICERS — COUNTY ATTORNEYS—DUTIES—For whom
couilty attorneys are not required to defend suits nor
give official opinions.
DEs MoINES, Iowa, November 4, 1896.
G. H. Martin, Esq., County Attorney, Spencer, Iowa:

DEAR SiR—Your favor of the 31st ult. at hand. You ask my opinion
upon several questions, which I will condense as follows:

First.—Is it a part of the duties of the county attorney to give opinions
to the board of directors of school district townships, or to defend suits
brought against such districts?

In regard to this I will say that the law makes it the duty of the county
attornev to appear in all cases and proceedings in the courts of his county
in which the state or his county is a party. This, I think, fully contem-
plates that it shall be his duty to appear and defend the interests of the
state or county whenever they may be involved in any suit in the courts of his
count,y1 ;f which he has knowledge. Section 269 of McClain’s code requires
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the county attorneys, without ecompensation, to give opinions and advice to
the board of supervisors and to other civil officers of their respective coun-
ties. I would consider the phrase, ‘ civil officers of their respective coun-
ties,” to be equivalent to, ‘‘ county officers.” Any officer, then, that may
properly be classed a county officer would be entitled to receive gratuitously
the opinions and advice of the county attorney. I do not think however,
there can be a question that the board of directors of school district town-
ships or independent school districts cannot be in any sense considered as
county officers, and hence do not think it a part of the duties of the county
attorney either to defend suits brought against school district townships or
to give opinions to such officers. If he does =0, it is because of his good
nature. Sometimes he may with propriety do so, but he is under no legal
obligations, in my judgment, either to give opinions or defend such suits.

Second.—You say your firm has been solicited to commence an injunction
proceedings to restrain the township trustees and highway supervisor in
one of your townships from working a certain highway. The highway was
established on a section line between sections 6 and 7 in such township and
through a mistake as to the true location of the section line the highway
has been worked and traveled along a line different somewhat from the true
gection line. Under arecent decision of your district court the corners and
boundaries of the section have been relocated and re-established, and the
highway as now traveled is not traveled on the seciion line, where the board
of supervisors established the highway. It is your duty as county attorney
to advise the township officers and the superintendent of the highways
what their rights are and, if necessary, to defend a case for them?

This question involves more doubt. In a certain sense the township
trustees are county officers. Sections 1034 and 1037 of McClains code specifies
who shall be considered county officers—that is, they are paid by the county,
although not expressly declared to be county officers. Iwould not like to say
that township trustees and road supervisors are such county officers, for all
purposes, and ordinarily I do not think it would be the county attorney’s duty
to givean opinion to them or to defend suits brought against them. Stillacase
may arise, and the one you name may, because of the interest of the county
in the highway, be such a case, wherein it would not be proper for the
county attorney to be employed against the township trustees and road
supervisor. It might be that it would be necessary to have some one
indicted for obstructing the highway and it would certainly be embarrass-
ing and contrary to professional ethics for the county attorney to accept a
retainer in a case which would preclude him from defending the interests
of the county in the public highways when called upon by his duties of the
office so to do. I think it would be better to err by refusing to accept a
retainer in such a case than to be compelled to occupy any questionable
position thereafter.

Mogt of these controversies, however, are only between adjacent land
owners, and if the facts of the case justify the conclusion that no substan-
tial interest of the county is involved nor could be involved, then I would
see no objection to the county attorney accepting retainer for one of the
parties.

I do not think any fixed rule can be laid down in advance.

There are matters wherein it would unquestionably be the duty of the
county attorney to defend the township trustees; for instance, where an
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appeal is taken from the action of the trustees, as a board of equalization-
In such a case the interests of the county are directly involved, and I do
not question that it would be his duty to appear in such a case, but in the
local affairs, exclusively within the direction of the township trustees, I
cannot think the statute intended that the county attorney should,
without compensation, either give opinions or defend suits for the township

trustees or highway supervisors
Yours truly,
MILTON REMLEY.

Attorney-General.

TAXATION—CORRECTION OF ERRORS—The auditor having improp-
erly transferred a tax assessed against ‘¢ A? to ‘B’ should,
upon the discovery of his mistake, re-transfer the |
tax so that it may stand against ¢ A..”

Iowa CiTy, Iowa, November 7, 1896.

L. E, Francis, Esq., County Attorney, Spirit Lake, Iowa:

DEAR SiR—Your favor cams duly to hand in which you state the follow-
ing facts:

On the 1st of January, 1895, ¢ A’ owned a stock of merchandise. On
the 7th day of February, 1895, ha sold the same to ‘“B.”” On the 10th day
of February, 1895, the stock was assessed ia ‘‘ A’s’ name, and on the 1st
of May, 1895, he filed with tha county auditor a statement of such sale. On
that date the said auditor transferred said tax to the purchaser of said
stock, where it now remains. ‘‘A”’ had at all times real estate.

You ask, first, was the change properly made by the auditor from ‘¢ A’
to ‘“ B;”” second, if not properly made can the said auditor, under section
841, change the same back to ‘‘ A’’ and enforce collection against him?

In regard to this I will say that the provisions of chapter 35, laws of the
Twenty-fourth General Asseably, to which you refer, apply only to cases
where the person owning the personal property has no real estate. Where
a party has real estate upon which tae tax becomes a lien then the pro-
visions of said chapter have no application whatever.

You will notice that the chapter does not purport to repeal any other
statute. Section 1288 of McClain’s code requires personal property to be
listed and assessed in the name of the owner on the 1st day of January.
Upon such assessment it is determined hcw much the owner of the property
shall pay for public uses. This tax becomes a debt; no demand is necessary,
and there exists a personal liability on the part of the prsperty holder to
pay such tax, but under the frequent decisions of the supreme court a tax
was not a lien upoa personal property until it was actually seized. Chapter
35 creates a lien, in the case named, in the hands of the purchaseror vendee
and it is intended to prevent a person selling a stock of goods or all his per-
sonal property en masse and thus defeat the payment of the taxes. And it is
intended to require the purchaser, for his own protection, to make some
provisiona for the payment of the debt due the state by the seller. I do not
understand that said chapter relieves the seller from his personal liability
to pay the tax, but in any event, in the case that you state, ‘* A had at all
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times real estate and the auditor was not authorized, under the circum-
stances, to make a transfer of the tax to *“B.” He should now treat it as if
guch transfer had not been made, and having made an incorrect entry in
the tax book outside of the provisions of 841 of the code (1322 MeClain’s
code) he would be authorized to make the proper correction and clearly so
under and by virtue of the provisions of this section, I do not think that
the provisions of said chapter 35 can be applied to any case that does not
come strictly within the terms thereof, and, if the purpose of the act is
kept in mind, I do not think anyone holding resl estate can reasonably
claim that he is released theraby from the obligation to pay the tax. I
doubt very much, in view of the provisions of other sections, whether one
who owns no real estats would be released from the debt he owes the state
by reason of selling his personal property after the l1st of January. To
refer to your iliustration; “ A’” holding personal property, ¢ B’ has money.
‘A7 ig assessed on his personal property and ‘“B’’ on his money. If ‘“B?”
is compelled to pay ‘* A’s’’ taxes on the personal property he will then have
to pay double taxes and ‘“ A"’ is released. I would not accept this as the
intent of the legislature unless I am forced to do so by the language of the
statute.

Your letter contained one or two other enquiries which are embraced in

the above. Yours truly,
MiLTON REMLEY,

Attorney-General.

ELECTIONS—OFFICIAL BALLOT-THE BOARD OF SUPERVISORS
AS A BOARD OF CANVASSERS has no authority to reject
certain votes because it appears to them that the names
of the parties voted for were improperly
put upon the ballot.

DEs MOINES, Iowa, November 10, 1896.
D. H. Myerhoff, Esq., County Attorney, Corning, lowa:

DEAR SIR—Your letter of the 29th ult. came to hand during my absence.
In your letter you make the following statement of facts:’

“The certificates of nomination of the township officers of Quincy town-
ship were held by the county auditor to be insufficient and inoperative
because of their not being filed twenty days before election. Two of the
central committeemen of the township filed new nomination papers, together
with affidavits, as required by section 9 of chapter 33 of the acts of the
Twenty-fourth General Assembly.”

The question asked in your letter was whether the auditor would be
authorized in putting the names of the candidates for township officers upon
the official ballot. By telephone yesterday you add to the question the
further statement of facts: ‘‘The names of the township officers were placed
mhe county auditor upon the official ballot. No objections were filed by
any person. Such ballots were used at the election in Quincy township, and
the ballots were counted and returns made for justices and constables voted
for at such election; and now objections are made before the board of super-
visors as a board of canvassers to counting the votes thus cast for the per-
sons whose names appear on such ballots.”” You ask my opinion upon the
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question whether the board of supervisors has any authority to reject the
votes cast for the candidates for justices and constables named on such
ticket.

In regard to this, I will not at the present time enter i.to a discussion of
the question whether the auditor properly put the township ticket thus
nomirated on the official ballot, or not. I will only say that section 9 is
quite comprehensive, and I incline to the view that it should be construed
80 as if all vacancies were to be filled. An error had better be made in
placing a ticket on the ballot than in rejecting one, but that question has
been passed because the township ticket was actually printed upon the
ballot.

The board of supervisors, as a canvassivg board, are ministerial officers.
They have no power or authority to iequire into the question of whethar
the ballots were in the form which the law prescribed. 'Their sole duty
consists in canvassing the returns as sent to them by the judges of election.
But independent of this question, there are a great number of cases deter-
mined by the different supreme courts of the United States which hold that
the voter cannos be disfranchised or his vote disregarded because of a mis-
take or error o° some election offic:rs, either in the mauner of printing the
ballot, or conducting the election. Mistakes on the part of the elecrion offi-
cers which work no fraud or real prejudice, have by all courts been disre-
garded.

In Bragdon v. Navarre, 60 N. W. R., 277, the Michigan supreme court
says: ‘*The voter, finding the ticket upon the ballot, cannot be required to
determine its regularity at his peril. This might involve a necessary
knowledge of facts difficult to ascertain. He may safely rely upon the
action of the officers of the law, whom he has a right to suppose have done
their duty.”

When the elector votes the ticket that the officers whose duty it is to
furnish the ticket have given him, his vote must be counted. See—

Miller v. Penoyer, 31 Pacific Rep., 830;
Bowers v. Smith, 17 S. W. R., 761;
Allin v, Glinn, 29 Pacific Rep., 670;
State v. Gay, 60 N. W. R., 676.

It has been held that neither a canvassing board nor a court in a man-
damus proceedings can inquire into the regularity of the nomination of the
candidates, or the sufficiency of their certificates of nomination. (State v.
Vancamp, 54 N. W. R., 113.) Objections to the ticket must be made before
it is voted. (State v. Norris, 556 N. W. R., 1086.)

In the case which you present, had n»t the ticket been printed upon the
official ballot, the electors of Quincy township would have had an undoubted
right to write in the names of the candidates for the respective offices upon
their ballots. Finding the names of the persons for whom they wished to
vote upon the official ballot, they were justified in using such ballot to
express their choice for the offices named. It would be uanconscivnable,
then, to refuse to give expression to their vote because of the act of the
county auditor, even if it were unauthorized.

My conclusion is that the board of supervisors, as a board of canvassers,
has no authority or right to inquire into the regularity of the nomination,
or reject any votes because it may appear to them that certain names were
put upon the ballot improperly.



182 REPORT OF THE ATTORNEY-GENERAL.

Second.—That as anoriginal proposition of law, votes cast upon the official
ballot prepared by the properly constituted election officers, must be counted
and not be rejected bzacause of an error or mistake of the officers in pre-
paring the ballot, and if such question could be considered by the board of
supervisors, it must be resolved in favor of counting such votes.

Yours respectfully,
MILTON REMLEY,

Attorney-Qeneral.

COMPENSATION OF PUBLIC OFFICERS—Mayors of cities of the
second class and incorporated towns.

Des MOINES, Iowa, November 12, 1896.

James Carroll, Esq., County Attorney, Oskaloosa, Towa:

DEAR SiR—Your favor of the 11th inst. at hand, in which you ask my
construction of sections 1 and 2 of chapter 6 of the Twenty-six h General
Assembly. You state:

‘“ We have in this city an ordiaance providing a salary of $800 for the
mayor of said city of Oskaloosa, and -said mayor presents the board of
supervisors a bill for fees for cases tried since the passage of raid chapter
6, and claims his fees under the former law, which this act repeals. If not
entitled to compensation under such act, at what time did he cease to be
allowed such compensation? Whas force and effect does the section of the
code, which provides that an officer’s salary shall not be increased or dimin-
ished during his term of office, have upon the question, the mayor’s term of
office having begun before the said chapter 6 was passed?”

Your statement of facts does not disclose whether the ordinance pro-
vided that the salary of 8800 for the mayor should be in licu of fees. Section
2 of said chapter 6 of the Twenty-sixth General Assembly, provides:
‘“ Mayors of cities of the second class and in incorporated towns where no
salary is provided by ordiaance, in lieu of fees, shall receive for holding a
mayor’s or police court or discharging the duties of a justice, the compen-
sation allowed by law for similar services by such officers, to be paid in the
same manner.”’

If your ordinance does not provide that the salary shall be in lieu of fees,
then the mayor would be entitled to receive compensation from the county
for the duties wnich he discharged as ex-officio justice of the peace uader
the provisions of said section. But if the ordinance does provide that the
salary shall be in lieu of fees, then he is not entitled to receive fees as a
justice of the peace from the county.

Said chapter 6 took effect the 4th day of July, 1896, and in the cas= last
cited he would not be entitled to receive fees for cases tried since July 4th
last.

Section 1 of chapter 7, of the acts of the Twenty-fou-th General Assem-
bly, having been repealed, he could claim nothing thersunder since the
repeal took effect.

You ask what-effact section 491, of the cods of 1873, or 671 of McCiain’s
code, has upon the question? You will notice that said section is a limita-
tion on the power of the council of a city or town. It prohibits the town
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increasing or diminishing the salary or emolumeats of an officer of said city
or town during the term for which he shall have been elected. This does
not limit the power of the legislature to change the compensation or
liability of the county for services rendered it. The right and power of the
legislature to pass any law is limited alone by the constitution. If there
were any conflict between section 491 of the code of ’73 (671 of MeClain’s
code), and chapter 6 of the acts of the Twenty-sixth General Assembly, the
said section 491 would, to that extent, be repealed, because said chapter 6 is
the last expression of the legislative will. There is nothiag really in con-
flict, for the reason which [ have stated.

Heace, I do not think that said section 491 has any bearing upon the
true construction to be given to said chapter 6.

Yours respectfully,
MirnTON REMLEY,

Attorney-General.

ELECTIONS — REGISTRATION BOARD — COMPENSATION — The
members of the board are entitled to compensation for each
calendar day they may be employed in either
registering voters or in preparing the
alphabetical lists.

DEs MOINES, lowa, November, 12, 1896,
James Carroll, Esq., County Attorney, Oskaloosa, Iowa:

DEAR SIR—Your favor of the 11th inst., in which you ask my opinion
upon the following question, is at hand:

“‘Are the registers of election entitled to more than five days’ compen-
sation for services performed under the registration law, when their work
requires six, seven or eight days in order 1o properly complete the regis-
tration according to law?”’

In regard to this I will say that section 1055 of MecClain’s code requires
the board of registration to be in session three days in the years of presi-
dential elections, and two days for elections in other yzars. Seciion 1057
requires the board to be in sessioa the Saturday praceding every election;
section 1061 reguires them to be in session election day. Sectioa 1048
requires the performance of certain duties within three days after the last
day of registration, and in section 1059 it is provided during the days when
the registers are in session, they shall, when not actually engaged in regis-
tering voters, prepare the alphabetical lists and complete their labors with
all reasonabla dispatch. But if such alphabetical lists and the duties
required by section 1048 cannot be completed during the days they are in
session as a board of registration, they must continue the work until it is
done, and it must be done within three days.

The next sentence of section 1039 prescribes the compeansition; it is
in this language: ‘‘They shall receive as compensation $2.50 per day for
each calendar day upon which they shall be employed for all services required
of them uader this azt.”” If they are necessarily employed for days other
than the days on which they sit as a board of regisiration, I sece no reason
why this language is not comprehensive enough to give them pay for all



184 REPORT OF THE ATTORNEY-GENERAL.

such days. There is no limitation to the number of days they are actually
registering voters, but it is ‘‘for each calendar day upon which they shall
be employed,’’ and if they are employed more than the five days, or four days,
as the case may be, during which they register voters, | think the fair
intendment of the legislature was that they should be paid for the addi-
tional days.

If this were not true, instead of the phrase, ‘‘upon which they shall be
employed,” we would naturally look for different language, such as, ‘‘for
each calendar day in which they register voters,”” or a gross sum would
have been fixed as their compensation.

I can give no otber construction to the section than as above stated.

Yours respectfully,
MILTON REMLEY,

Attorney-General.

STATE TREASURER — AUTHORITY — STATE WARRANTS — The
treasurer has no authority to demand the endorsement of
warrants presented for payment when he refuses
payment for lack of funds.

DEs MOINES, [owa, November 13, 1596,

D. P. Davidson, Deputy State Treasurer, Des Moines:

DEAR SIR—Yours of to-day at hand asking my opinion upon the question
whether or not ¢ the state treasurer is legaliy required to demand endorse-
ment of warrants by persons presenting them when we do not pay them,
but merely stamp them ‘presented for payment?’ »’

In regard to this I wilt say that section 78 of the code of 73 (section 87
of McClain’s code) provides: ‘“ If there is no money in the treasury from
which said warrant can be paid, he shall, upon request of the holder,
endorse upon the warrant the date of its presentation and sign it, from
which time the warrant shall bear interest at the rate of 6 per cent per
annum,” etc.

The law does not prescribe the form of a warrant drawn on the state
treasurer by the auditor. Section 8 of chapter 82 of the laws of the
Twenty-second General Assembly, provides: ‘‘Each warrant shall bear
on the face thereof its proper number, date, amount, name of payece, and
the reference to the law under which it is drawn.”” It will be noticed that
it does not specify whether the warrant shall be drawn to the order of the
payee, or to payee or order Section 87 of McClain’s code requires the
endorsement by the state treasurer to be made upon the request of the
holder. We have a right to assume that this provision was made with the
knowledge of the custom in regard to the issuing of warrants, and the
transfer of the warrants from one person to another, and it is fair to assume
that the term, ‘“ holder,” as it occurs in said section, means thelegal holder.

If, then, a warrant is presented by an endorsee in the regular course of
endorsement from the payee, I have no question that he would be entitled
to have endorsed on the warrant the date of its preseniment for payment.
There is, to my mind, no good reason why the holder by proper endorse-
ment should be required to endorse the same to the state treasurer or any
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person else in order to have the endorsement which the statute requires
the treasurer to make. Ifthe holder and owner of a warrant isrequired to
endorse the same to the state treasurer, then he parts with the legal title
thereof, and it must be re-endorsed to him in order to reconvey to him the
legal title.

The treasurer has no interest or property in the warrant, and I do not
think is authorized to require the owner to make any transfer or endorse-
men; to him of the same, as a coxdition precedent to the treasurer doing
his plain duty under the statute.

Suppose a warrant were endorsed to the state tr-asurer when it was
presected for payment, and the state treasurer should fail to return iv to
the owner with the proper endorsement made; would the state treasurer be
liable on his bond? I think not, for the reason that it is no part of his
duties as a public officer. I doubt the policy of adopting any custom that
would make the state treasurer a trustee for private parties without
security. The law does not contemplate such proccedirgs as a condition
precedent to securing the endor:ement of a state warrant so that it may
draw interest in the hands of the holder.

Yours respectfully,
MiILTON REMLEY,
Attorney-General.

JUDGE OF DISTRICT COURT APPOINTED TO FILL VACANCY
may hold court until his successor qualifies as required by law.

Iowa CIty, Iowa, November 25, 1896.
Judge John A. Story, Qreenfield, Towa:

DEAR SIR—Your favor of the 23d inst. at hand. This matter probably
would not come strictly within the duties of my office, but I have never
refused, where the judges have asked my views, to express them.

The same question was presented to me a year ago, and arose between
elect Judge Banks. of Keokuk, and A. J. McCrary. The only difference
was that Banks wished McCrary to finish the term of court he was then
holding, and the question was whether he could legally do so. Section
1256, McClain’s code, provides that every officer elected or appointed for a
fixed term shall hold his office until his successor is elected and qualified.
The next section provides that the appointments shall continue until the
next election at which the vacancy can be filled, and uatil his'successor is
elected and qualified. See, also, section 6, article 11, of the constituvion.
The state canvarsing board must, on the Thursday following the fourth
(4th) Monday after tne day of elec:ion, open and examine the returns, with
power to adjourn in certain cases. (Section 1115.) Said board shall issue a
certificate and deliver the same to the person elected when he has qualified.
(Sections 1118 and 1119.) In all cases the certificate of election is presump-
tive evidence of his election and qualification. No one is entitled to
assume the functions of the office until he has received his certificate and
been qualified as required by law, and, until he has qualified, the one
appointed holds over.
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I do not think there can be any question but that you would be entitled
to hold court until your successor had received his certificate of election
and been gualified as required by law.

Yours truly,
MILTON REMLEY,

Attorney-General.

ELECTION EXPENSES—SPECIAL POLICE —The city and not the
county is liable therefor.

Iowa City, Iowa, December 5, 1896.
Hon. A. J. Holmes, County Attorney, Boone, Iowa:

DEAR Sir—Your favor of the 30th ult. at hand in which you ask my
opinion upon the following question:

‘The question has arisen here as to whether the municipality or county
is liable for the payment of men so detailed at the general election. The
city of Boone contends that officers detailed as above provided, should be
compensated by the county, for the reason that the general election law
indicates that the county is to bear the expense of general elections.
Boone couunty contends that inasmuch as these officers are appointed by the
city, the city should compensate them.’’

In regard to this I will say that the general expenses of the general
election are to be paid by the county under various provisions of the stat-
ute. Prior to the enactment of the Twenty-first General Assembly, requir-
ing the registration of voters in the cities under the provisions of section
612 of code of 1873 or 1053 McClain’s code, the judges of the election
were authorized to direct a constable to attend the place of election and
preserve order, or appoint one or more specially by writing. This undoubt-
edly applies to cities as well as country precincts. The enactment of chap-
ter 161 of the acts of the Twenty-first General Assembly, which was after-
wards amerded by section 9, chapter 48, of the Twenty-second General
Assembly, required special duties of the election officers and made special
provisions, applicable alone to cities where registration was required. By
the statute as thus amended, section 1053 McClaia’s code, ‘‘ The city council
is authorized and required to detail and employ on the nomination of the
principal political committee of each political party, rec gnized as the two
leading parties, * * * from two to four special policemen for each
precinct, and duly empower them for theoccasion * * * {0 prevent
the violation of any of the terms, provisious and requiremeats of this sec-
tion.” The use of the language, ‘‘employ two to {oar polic:men,” in the
absence of any provisions in regard to pay, clearly indicates that the city
is to pay them. There is no direct provision that the county shall pay the
persons thus employed by the city. Afterwards, by what is called the
Australian act, the provisions of section 1053 McClain’s code, were extended
80 far as preventing voters from soliciting votes within one huudred feet of
the voting place, and in some other features, to all of the voting precincts
inthe county. The appointment of peace officers in the country precincts
and in the city precincts is authorized, however, by the provisions of sec-
tions 1073 and 1053 of McClain’s code, there being no change of the law in
regard thereto nor in regard to the manner of payment. ’
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I recognize the injustice of requiring a city to pay for special police on
election days a% the general election in which there is no city officer elected;
but thus the law seems to be written. There is apparently a lapse of legis-
lation in this respect. The city pays its proportionate share, and my
observation leads to the opinion, in most cases, more than its proportionate
share of the county taxes, and I can conceive of ne good reason why it
should pay an undue proportion of the expense of a geuneral state and
county election, but the law seems to require it.

Yours respectfully,
MiLTON REMLEY,
Attorney-General.

WHAT CONSTITUTES KEEPING A HOUSE OF ILL FAME.
DES MOINES, Iowa, December 10, 1896,
W. E. Gray, Esq., County Attorney, Rockwell City, lowa:

DEAR SiR—Your favor of the 27th ult. came to hand, in which you ask
my opinion as to the correctness of the 12th instruction of a series of instruc-
tions which you enclose. The instruction inquired about is as follows:

“To constitute keeping a house of ill fame, it must be the resort of other
women for lewd purposes than its keeper, when its keeper is a woman.
Hence, if you find from the evidence that no other woman than defendant
resorted to the house in question for lewd purposes, then you will acquit
defendant.” . ]

In regard to this I will say that there is some language in the text-books
which seem to justify this instruction. It issaid in section 1449 of II Whar-
ton Criminal Law: ‘A bawdy house (or a house of ill fame as it is some-
times called) is a house kept for the reception of persons who choose to
resort to it for the purpose of illicit sexual intercourse, and is indictable at
common law But the bhcouse must be resorted to in common with other
women than its keeper, when a woman. It is immaterial whether indeceat
or disorderly. conduct is perceptible from the cutside.’’

The authority for this statement is given as State v. Garrity, 46 N. H., 61;
Commonwealth v. Lambert, 12 Allen, 177; Caldwell v. State, 17 Conn., 467.

An exami. ation of these cases shows that not a single one sustains the
text. The question was not involved i any one of them. State v. Garring,
75 Me., 591, is cited in the American and English Encyclopedia of Law as
sustaining such doctrine, in addition to the cases named. In this case it
was an indictment for keeping a disorderly house or house of ill fame for
the purposes of p-ostitution and lewdness. The state called various wit-
nesses and proved that girls were kept in the house; that men and women
were taken 1here at all times of the night, for the purpose of showing it was
resorted to for the purposes of prostitution and lewdness. ‘The court sus-
tains the admission of such evidence, and adds this sentence: ‘‘ Without
such resorting, the offense could not be committed,’”’ but the question as to
whether men resorting to the house to commit acts of lewdness with the
keeper, who was & woman, was not involved in the case and was not passed
upon.
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In the caise of State v. Garrity, 46 N. H., 61, it does not appear the ques-
tion of keeping a house of prostitution was involved at all. The disorderly
house kept appears to have been a place for drinking, and the question was
whether or not to sustain the indictment for keeping a disorderly house it
was pecessary to show that the whole building was devoted to the illegal
purposes charged in the indictment. The court answered it in the negative.

The opinion, however, refers to the case of Regima v. Pierson, 1 Salk.,
382, in which it was held that if a lodger who had only a single room in
which she accommodated lewd people and permitted acts of prostitution,
she may be indicted for keeping a bawdy house as well as if she had the
whole house.

Much thatis said in the text-books on this subject is because of the par-
ticular statutes of the different states. Most states provide for the indict-
ment of disorderly houses or houses of ill fame as nuisances, as may be done
under our statutes (Section 5472, McClain’s code.) One of the questions
arising under such statutes is whether the acts complained of amounted to
a disturbance of others. Courts of different states hold differently inregard
to this, but this statute is very different from section 5322 which makes it
a crime for a person 10 kKeep a house of ill fame, resorted to for the pur-
poses of prostitution and lewdness. (See State v. Odell, 42 Iowa, 85; State
v. Alderman, 40 Iowa, 315.)

The case of the State v. Lee, 80 Lowa, 75, is sometimes quoced as sustain-
ing the doctrine of theinstruction. The district courtin that case instructed
the jury that a single act of illicit intercourse in the house, or any number
of acts with the proprietor alone would not make the place a house of ill fame,
but that it must have been used for that purpose more than once by others
than the proprietor. Youwill see that thecomplaint wasthat the charge to
the jury was not suffi ziensly full, in that it did not require the jury to find
that the place in question was one re:zorted to for the purposes specified by
the statute. The court says: * We thiak the charge as a whole properly
instructed the jury that in order to find the defendant guilty they must find
that the place was resorted to for the purposes of prostitution and lewdness.”
Then is quoted the language given above. The supreme court does not
expressly approve the language of the charge, but in effect says that the
appellant has no reason to complain. It was because the charge plainly
stated tnat the jury must, in order to convict, find that the place in ques-
tion was one of resort for the purposes specified in the charge. It is seen
that there was evidence tending to show that the place was resorted to by
men and women of lewd character, and the supreme court was not called
upon to determin~ the question whether acts of illicit intercourse with the
keepar alone would render it a house of ill fame

In the case of State v. Young, 65 N. W. R, 160, the alleged husband of
the prostitute was convicied, and appealed. The case of State v. Lee, was
invoked in the contention that he could not be convicted unless other
women than his alleged wife resorted to the place. The court, without
approving or disapproving the language quoted from State v. Lee, holds
that the appellant was the proprietor, and the law was not applicable to his
case. It sustained, however, a coaviction where only one woman, the wife
of the proprietor, received lewd persons.

In the case of the State v. Russell, 64 N. W., 281, there was but one
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woman in the case, and she was the sole occupant of the room or house for
which she was indicted for keeping. This question was presented in that
case to the supreme court, although the indictment was so drawn that it
was determined to be under section 5326 of McClain’s code. It was claimed
that she could not be held under that section because the hotuse which she
was said to resort t7 was her dwelling house. In order to sustain a convic-
tion, the house used and occupied must be a house of ill fame. If acts of
illicit intercourse with the proprietor alone, there being noother inmates,
does not make it a house of ill fame, then the place resorted to, used and occu-
pied by Maggie Russell, did not bring it within the class named in the
statute. If the theory of the instruction which you sent me is correct,
then there could have been no conviction in the case of State v. Russell.

The words, ‘‘house of ill fame”,in section 5322 are descriptive of the kind
of house. The character of house is established by showing that persons of
either sex visited the place for purposes of lewdness. The character is
fixed, whether the keeper be the scle prostitute, or there are many inmates.
The character of the evidence required to convict under this section is very
different from that necessary to sustain the indictment in section 5472 of
MecClain’s code.

If the doctrine of the instruction referred to is correct, then it is a crime
under this section for & woman having one assistant to permit lewd men to
visit their house and have illicit intercourse with the two women, but if the
one assistant is discharged and she continues her nefarious business herself,
then it ceases to be a crime. Another illustration: and if a dozen women
in one house carry on their illieit traffic, it is a crime, but let each one of
the women go by herself into a separate house and carry on the same illicit
traffic, and it ceases to be a crime.

The doctrine of the court’s instruction is so repugnant to my idea of reason
and right that I cannot give it the approval of my judgment. I can never
believe itto be thelaw until the supreme court says so,which it has not done.
It certainly is not common sense.

Yours respectfully,
MILTON REMLEY,

Attorney-General

LOTTERY—A ¢ SUIT CLUB?” into which the element of chance enters
constitutes a lottery.

IowaA CiIty, Iowa, December 13, 1896,

W. L. Smith, Esq., County Attorney, Humboldt, Towa:

DEAR SiR—Your favor of the 17th inst. at hand, enclosing a card of
membership in a ‘‘ suit club,”” on the back of which is printed the scheme.
It is as follows:

“ Every member of this club will be entitled to choice of any $25 suit in
my shop upon the payment of $1 per week for twenty-five consecutive
weeks. Or, if the holder of this certificats, No.._.._._. , 18 declared a win-
ner at any weekly drawing to be held at my shop every Saturday evening,
at 8:30 o’clock, beginning December 19, 1896, the holder hereof will be
entitled to suit as above without further payments.
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‘‘Each member required to make weekly deposits in advance of every
drawing, or they will not be entitled to participate.

“ No payments will be refunded.
JOoHN M. ToUr.”

You ask my opinion as to whether or not the scheme thus presented, if
carried out, is a violation of section 4043 of the code of 1873.

In my opinion the scheme is a lottery, pure and simple, and without any
disguise. (See 2d Wharton, Criminal Law, section 1491 and the cases
cited.) The case of State v. Moren, 51 N. W. Rep., 618, to which you refer,
is clearly in point, and is a clear statement of the law

Assuming that there are only twenty-five members of this club, and that
each member continues to pay until each one has secured a suit, then the
dealer has disposed of twenty-five suits, receiving therefor an average price
of 813. It will be seen that the winner at the first drawing gets a suit
worth $13 for $1, and so on for the first twelve drawings each winner
receives a suit for less than the average price. The unfortunate ones who
do not receive a suit uatil after the thirteenth drawing pay more than the
fair value th:reof. If there are more than twenty-five parties in the club
the dealer receives still a greater price for the suits sold. Every one parts
with his money in the hope of getting somethirg for nothing, hoping to be
a winner and draw a prize which costs him but the price of a ticket.
Others who do not win lose their money or pay more for a suit than itis
worth.

There are numerous cases which hold that all such schemes are a viola-

tion of the law against lotteries. Yours truly,
MILTON REMLEY,

Attorney-General.

FINES—HOW COLLECTED.
Iowa City, Iowa, December 19, 1896.

C. W. Crim, Esq., County Attorney, Estherville, Towa:

DEAR SIiR—Yours of the 16th iast. at hand, in which you ask, * What is
the proper method of collecting a fiae after trial? May it be coliected by
execution as provided in sectioa 5251 of McClain’s ¢ode, or should it be by
action brought as on a boad?” referring me to McCliin’s code, section 3784
auad sections 4606-7.

In regard to this I will say that a fine imposed after a trial is a judgment,
and the proper method of colleciing the samse is by issuing execution and
collecting the same thereou as in case of any other judgment. There are
certain penal statutes which contemplate that a fine or forfeiture shall be
collected by civil action. The civil action determines whether the party is
liable to the fine or forfeiture. In such acase, suit may be brought to recover
the same, but after the fine isonce imposed after the trial,it is a judgment of
itself and a finality. You would not be authorized to bring a suit thereon
until fifteen years had elapsed, and no good purpose could be subserved
thereby You would only have a judgment, anyway.

If, however, a bond has been given with sureties, under the conditions
of which the surety is liable for the payment of the fines, and such surety
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had not had his day in court, in case the principal debtor is insolvent and
it cannot be collected of him, you may proceed upcn the bond. This would
"require an action to be brought thereon in order to enforce collection

against the surety. Yours truly, M
ILTON REMLEY,

Attorney-General.

PRACTICE AND PROCEDURE—FORECLOSURE OF SCHOOL FUND
MORTGAGES.

lowa City, Jowa, December 21, 1896.

J. W. Hallam, Esq., County Attorney, Sioux City, lowa:

DEAR SIR—Your favor of the 12th inst. at hand, in which you state:

“We are contemplating a number of foreclosures of past due school fund
loans,’’ and you ask my opinion as to whether notice must be given in a
newspaper as provided for in section 3033 of McClain’s code, or whether it
‘will be safe to ignore that section and proceed under section 3010.

Section 3033 was adopted in 1862, at a time when there were many con-
-tracts outstanding for the sale of school lands. The conveyance of land
by the purchaser from the state was made by the assigoment of contracts.
These assignments were very frequently left unrecorded. The main pur-
pose of the statute evidently was fo notify the present owner of the land,
who might be unknown to the county authorities, that something was due
upon the contract.

While the section also embraces mortgages to the school fund, yet I
apprehend the primary purpose of the statute was to give due notice to
the owners of the lands under contracts of purchase.

The section appears to be of but little practical utility at the present
time, although I recall one instance where the interest was unpaid on the
school fuad mortgage for many years. The owner of the lasd holding
under a warranty deed, knew nothing of the mortgage, and his land was
sold from him; the maker of the note had bzcome insolvent. This would
not have been done had this statute been complied with by the auditor. I
am satisfied that in every county in the state this section is disregarded.
It should not be, although in the present condi‘ion of affairs in the state it
appears to be of no practical utility.

I do not think that a disregard by the auditor of the duty thus imposed
by sectioa 3033, deprives the court of jurisdiction in case suit is brought
under section 3010. The debt becomes due according to the terms of the
note and mortgage. Section 3033 does not extend the time or prevent the
maturity cf the debt, and suit brought on past due school fund notes and
mortgages does not abate by reason of the failure of the auditor to pub-
lish the notice required by section 3033, and I think you are perfectly safe
in bringing suit to foreclose without waiting for publication of the notice
provided for in section 3033.

There may be cases where the mortgagor has conveyed the mortgaged
premises to parties who knew nothing of the mortgage, and the failure of
the auditor to publish notice as required may justify the court in making
an equitable order in regard to the payment of the interest after the time
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such notice ought to have been given; and if the owner of the land can
show prejudice by failure to givesuch notice, it is possible that the court would
be justified in giving equitable relief o1 account thereof, but the failure to
give such notice cannot justify the recovery of the full amount due from
the original maker, nor does it abate the suit until such notice shall be given.

Yours respectfully,
MiLTON REMLEY,

Attorney-General.

FISHING—It is unlawful for one to build a house on the ice and keep a
stove therein to warm by, the fishing being done
some distance from the structure.

Iowa City, Iowa, December 21, 1896.
Hon. George E. Delavan, Fish Commissioner, BEstherville, Towa:

DgAR SIR —Your favor of the 8th inst. came duly to hand. You ask my
opinion whether, undecr section 1, chapter 80, laws of the Twenty-sixth
General Assembly, it is lawful for one to build a house on the ice and keep
a stove in the house for the purpose of warming up by, the fishing being
done several rods distant from the house.

Section 1 is as follows: *‘No person shall have, erect or use, while fish-
ing through the ice, any house, shed or other protection against the weather,
or have or use any stove or other means for creating artificial heat.’’ The
law is entitled, ‘‘ An act for the better protection of fish.”’

To interpret a statute, it is often important to ascertain the fault to be
remedied. It was notorious that on our northernlakes many houses or huts
were erected which were warmed by a stove, and the fishing was done
through a hole cut in the ice within the hut. Persons thus spent whole
days in taking fish, while they suffered no inconvenience from the inclem-
ency of the weather. Others would have their house on the ice, and holes
would be cut through the ice outside of the house, through which fishing
was done.

The act in question evidently does not intend to prohibit all fishing
through the ice, but is intended to limit the amount of fish to be caught by
confining the fishing to mild days, or such times as parties are willing to
stand out in the cold and fish. To erect a house upon the ice close to the
place where the party is engaged in fishing, and have the house heated
with artificial heat to protect against the cold, and attend to hooks dropped
through the ice a few rods distant, is an attempt to evade the law and
defeat the purpose for which it was enacted.

The term, ‘“while fishing on or through the ice,”’ means more than while
actually holding the rod in the hand, or while drawing the fish out of the
water. It means while engaged in fishing. It would be correct use of
language to say that one, when in the house getting warm after being out set-
ting his hooks, was fishing, although at that particular time he may be
getting warm; still he is engaged in fishing that day.

I have no doubt that the course suggested by you is not only a violation
of the spirit of the statute, but a violation of its terms.

I was so occupied that I could not give an opinion by return mail, as you
requested. Yours truly,

MILTON REMLEY,
Attorney-General.
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INDICTMENT—COPY—FEE—The county attorney has no right to a
fee for furnishing the accused with a copy of the indictment.

Iowa Crty, Iowa, December 21, 1896.
W. F. Kopp, Esq., County Attorney, Mt. Pleasant, Towa:

DEAR SIR—Your favor of the 15th inst. at hand. You ask:

“ What compensation, if any, is the county attorney allowed for furnish-
ing the defendant a copy of the indictment? Does the rule, 10 cents per 100
words, to be taxed as costs, apply?”’

I do not think the rule applies. All the rules of practice embrace a copy
of the indictment in a c¢riminal case. Under section 5718 of McClain’s code,
the arraignment may be made by the court, or the clerk or the county attor.
ney and delivering him a copy of the indictment. Sectioa 5676 of McClain’s
code requires the clerk to furnish the defendaut or his counsel a copy of the
minutes of the testimony without charge. Nowhere that I have discovered
is there a provision for a charge for a copy of the indictment.

A copy of the indictment should properly be made out by the clerk, and
whether the clerk would be entitled to charge for the same and tax it as a
part of the costs, I have serious doubt. I think it clear, however, that really
it does not-autborize the same. It is doubtful whether section 5033 contem-
plates that he should charge therefor, although, strictly speaking, such
copies would come under the clause, ‘ for all copies of records or papers
filed in his office, transcripts and making complete record, 10 cents for each
100 words,’’ and may authorize the clerk to charge for the copy of the indict-
ment under a subsequent clause in the same section. But this I do not
determine. I think it clear, however, that the county attorney has no just
claim for such compensation.

Yours respectfully,
MirnToN REMLEY,

Attorney-General.

SOLDIERS’ HOME—AUTHORITY OF BOARD OF COMMISSIONERS
to make money allowance to commandant for maintenance of
himself and family—Commandant’s bond.

Iowa CiTy, Iowa, December 22, 1896.
Hon. A. T. Birchard, Treasurer Soldiers’ Home, Marshalltown, Towa:

DEAR SIR—Your letter to Mr. Miller of recent date, calling attention to
a request for an opinion made October 30th, has come to hand. 1 have
taken up the matter as soon as I could do so. Youstate the following facts:

“The present commandant of the Jowa soldiers’ home was elected in
May, 1895, for one year. Now this question arises: When he removes
from the main buiiding with his family to the cottage made for him, has
our board any authority to make an appropriation of money as an allowance
for maintenance for himself and family? Heretofore he and his family
have been subsisting at a private table in the home at the expense of the
state, and when he removss the question of making a money allowance
brings up the question of our authority, and also the question as to whether
or not the bond given by the commandant when elected in May, 1895,

13
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one year, is good and binding upon the sureties as long as the board see fit
to allow him to hold the place after a re-election.”” You desire my opinion
upon these two points presented.

It will be observed by section 2798 of McClain’s code, that ‘ the com-
mandant for said home shall be appointed by the board and shall serve as
guch during the pleasure of the board of commissioners. * * * The
salary shall not exceed $1,200 per annum.” It is fair to assume that the
legislature had in contemplation the almost universal custom in institutions
where the superintendent or managing officer is required to reside in the
institution, so as to ba at all times on hand to give the affairs his personal
attention. I think, almost without exception, the custom has been in this
state and other statzs in such cases, for the managing officer and his family
to receive their board at the table set by the state, and from the supplies
purchased for the support of the ingtitution. This being true, in fixing the
amount of salary, it is fair to presume that the legislature intended this to
be the net sum over and above what would be comprehended within the
term, ‘ board of the commandant and his family while they resided at the
home.”

Hence, I do not think that the authority of the board was execeded in
permitting the commandant and his family to eat at the table set at the
expense of the state.

A somewhat different question, however, arises when he removes to a
cottege. The Twenty-fifth General Assembly made an appropriation for a
residence for the commandant. [t must be presumed that it was intended
the residence should be without a charge therefor for rent. While residing
in such residence, I do not think, in view of the universal custom, that it
would be inconsistent for the commandant and his family to eat at the table
set for the employes of the home. But [ see nothing in the statute that
would authorize an appropriation of money to pay for his family expenses
while residing in the cottage. The statute says: ‘ His salary shall not
exceed $1,200 per annum.”’

The wardens of the penitentiaries, by an express provision of the stat-
ute, have furnished them house rent, fuel and lights for themselves and
their families, but no further allowances of any character are permitted.

Ido not think that the board of commissioners would be authorized to
make an allowance in money for the support of the commandant and his
family in the cottage. Under the circumstances, I do not think it would be
improper for the fuel purchased by the state to be used, and for the lights;
nor would it oe improper for them to receive their table board from the
table, although the statute is not plain upon this.

In regard to the bond, I think a new bond ought to be given. The term
of office being fixed in the boad, I doubt very much whether the sureties
could be made liable for any delinquencies after the expiration of the time.
Of course, I cannot speak definitely in regard to this without seeing the
bond. I have not sufficient knowledge to express an opinion satisfactory
to myself in regard to this. The statute does not require a bond to be given
by him, and there may be doubt as to whether there would be any liability
on the bond. Where the law does not require a bond to be given by a pub-
lic officer, such a bond has been held by our supreme court to be without
consideration, and I am not clear that the bond is worth anything in any
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event. The treasurer must give bond. If the commandant’s bond is of
any validity whatsoever, it certainly should be renewed, or the sureties
consent that their liability shall continue so long as he remains in office.

Yours truly,
MILTON REMLEY,

Attorney- General.

1. EFFECT OF FILING PETITION FOR A REHEARING IN A
CRIMINAL CASE. 2. COMPENSATION OF CLERK
OF DISTRICT COURT.
Iowa City, Iowa, December 26, 1896.
Geo. C. Olmstead, Esq., County Attorney, Webster City, Towa:

DEAR SiR—Your favor of the 23d inst. at hand. There has been no
petition for rehearing served in the case of State of Ilowa v. Baldwin &
Wright. 1 knew nothing of the notice of such petition having been served.
The service of the notice upon you, in such a case, is hardly sufficient, but
the time is long since expired for filing the petition and none has been
filed. In addition to this, filing the petition for rehearing does not suspend
proceedings in a criminal case unless the court or one of the justices so
orders. So you will have no difficulty in issuing a commitment and execut-
ing judgment upon them.

You ask my opinion as to whether the board of supervisors is obliged to
pay the clerk of the district court anything in addition to his salary for his
gervices in probate matters. Is the statute mandatory or directory?

In regard to this I will say, the language of section 248, Mclain’s code,
does not seem to be either mandatory or directory, but permissive. It is
left to the sound discretion of the board of supervisors whether any sum
shall be paid in addition to the salary. If any sum is paid it is limited by
two things: first, the fees collected; no sum in excess of the fees collected in
matters of probate and guardianship could be allowed by the board. Second,
no greater sum than 8300 per year. But the whole matter is left to the
wise discretion of the board. If the board is satisfied that the salary of the
clerk is sufficient for the amount of work required of him, then it may
make no allowance whatever.

You further ask: Is the clerk entitled to anything in addition to his
salary for his services in drawing naturalization papers?

Making a record in cases of naturalization is a part of the duties of the
clerk, There is no provision of law apywhere, that I am aware of, that
authorizes additional compensation for this branch of his duties. I know
of no reason why he would be entitled to additional compensation for his
duties in this respect, more than for additional compensation for any other
duty that the law requires at his hands.

Yours truly,
MILTON REMLEY,
Attorney-GQeneral,



196 REPORT OF THE ATTORNEY-GENERAL.

OFFICIAL NEWSPAPER —COUNTY PRINTING —CIRCULATION —
‘Who are bona fide subscribers. .
DEes MOINES, lowa, December 28, 1896.
A. G. Lawrence, Esq., County Attorney, New Hampton, Towa:

DEAR SIR—Yours of the 12th inst. came duly to hand. It was impossible
for me to give it earlier attention because of the press of other matters.
You ask my opinion upon the question:

“Is a person a bona fide subscriber to a newspaper whose name is
obtained to a subscription by reducing the price thereof to 25 cents, for the
purpose of obtaining the county printing?”

Section 428 of McClain’s code requires ‘‘ publishers of newspapers to
give the names of the several postoffices and the number and names of the
bona fide yearly subscribers receiving their papers through each of said
offices, living within the county.”” I think it is very evident from this that
the law intends none to be considered bona fide yearly subscribers except
such as are obtained in the usual course of business, and who actually and
in good faith make a subscription to the newspaper for the purpose of
receiving the paper.

It is difficult to say what price a publisher shall receive for his paper,
or whether he shall make reductions of price to one which he does not make
to another; but it is evident to my mind that a subscription taken for the
sole purpose of swelling the list of subscribers to the end that the paper
may be selected as the one in which to publish the proceedings of the board
of supervisors, which would not have been received had not the publisher
made a reduction in the price, cannot fairly be considered a bona fide yearly
subscriber.

Suppose it should appear that the paper was sent to each of 100 or
more subscribers at a cent apiece for a year, or for one-tenth of a cent. It
is evident that such subscriptions are not bona fide. Just where the limit
shall be, I am unable to say. I would not like to say there could be no
reduction for the purpose of obtaining new subscribers, but where new
subscribers are obtained at a normal sum and below cost, the only incentive
being, on the part of the publisher, to receive the county printing, I cannot
think such subsecribers can be considered bona fide subscribers.

Yours respectfully,
MILTON REMLEY,

Attorney-General.

CONTEST OF ELECTION OF COUNTY ATTORNEY—The county attor-
ney is a county, and not a state, officer and the formation of the
contest court must be governed by the statutes relating
to contesting the election of county officers.
Des MoOINES, Iowa, December 29, 1896.
Qeorge W. Korte, Esq., County Attorney, Carroll, Iowa:

DEeAR SIR—Your favor of the 23d inst. came to hand, in which you ask
my opinion upon the question, whether a court of contest, where the office
of county attorney is involved, shall be organized under the provisions of
section 1165 of McClain’s code, or whether section 1185 of McClain’s code
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provides the method. The doubt in regard to this is occasioned by the
sweeping act of the Twenty-first General Assembly, chapter 73, section 10,
which provides: ‘  Wherever the term district attorney occurs in the
laws of Towa, it shall hereafter mean county attorney, and all laws now
in force regulating the duties of district attorneys in criminal matters and
proceedings, are applied to county attorneys within their respective
counties.

Before the adoption of such law, the district attorney was considered a
state officer. In a district comprising more than one couunty, the vote was
canvassed by the state board of canvassers. Without referring to the dif-
ferent sectiows, I will'state that the provision of law in regard to canvassing
the vote, required the canvassing of the vote for any officer who was elected
from a district composed of more than one county, to be made by the state
board of canvassers. District judges and distriet attorneys being elected
by more than one county, their vote was canvassed by the state board.
- These officers were paid from the state treasury and were state officers

This being true, section 1185 of McClain’s code and the few sections fol-
lowing were applicable to a contest for the office of district attorney. The
amendment to the constitution by which the office of district attorney was
abolished and the office of county attorney was created (section 13, article
5 of the constitution) and the adoption of chaptar 73, acts of the Twenty-
first General Assembly, made the county attorney distiactively a county
officer. He is elected by the qualified electors of each coanty. His duties
relate largely to the business of the county, and he is paid by the county.
The electors of no other county can vote for him.

Under the general rule for the canvassing of the vote cast at an election,
I know of no provision which requires the state board of canvassers to can-
vass the vote for county attorney. His certificate of election is given by
the county board of canvassers. Under section 1185 of McClain’s code, it is
provided: ‘‘ The court, for the trial of contested state elections, shall con-
sist of three judges.” This, I understand, means the coatests involving the
election of state officers. The previous section, it is true, as amended by
said chapter 73, provides: * The election of any persoa to the office of
county attorney may be contested by an eligible person who receivedjvotes
for the same office,” but this does not necessarily refer to the manner of
constituting the court or the place of making the contest, as provided in
the subsequent sections.

The first question to be determined, then, is whether the county attorney
is a state officer or county officer. By all the tests referred to, [ have no
doubt he is a county officer. Section 1161 of McClain’s code provides: ‘‘ The
court, for the trial of contested county elections, shall be thus constituted,’’
etc. The provisions of sections 1161 to 1183 inclusive, are therefore applicable
to a contest for the office of county attorney, because by statute they are so
expressly declared, if we are correct in concluding that the county astorney
is a county officer.

It will be noticed that the provisions for forming a trial court of coatest
for a state office, do not, in express language or necessarily by implication,
include the office of county attorney. [t would be a strained and unnatural
construction of the language, to hold the provisions of section 1185 and those
following, applicable to such a coatest. These sections require the court
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to consist of three judges selected by the secretary of state, as the clerk
of court, residing nearest the seat of government, and the trial to be held
at the seat of government.

There is apparently no good reason for requiring the contesting parties,
their attorneys and all their witnessess, to go to the capitol to try a contest
of such a nature. It would be expensive and unadvisable, and no possible
good could be subserved.

I am clearly of the opinion that the office of county attorney is distinct-
ively a county office and not a state office, and that a contest between those
claiming to be elected to such office, must be commenced, triei and deter-
mined in the manner provided by sections 1161 to 1183 inclusive of McClain’s
code. Yours respectfully,

MirTON REMLEY,
Attorney-General.

DELINQUENT PERSONAL PROPERTY TAXPAYERS -The law does
not require the publication of a list of such persons.

DEs MoINES, [owa, December 29, 1896.
George S. Tméy, Esq., County Attorney, Burlington, Iowa:

DEAR SIR—Your favor of the 13th inst. came duly to hand. I was then
engaged in other matters and could not give it attention earlier. You ask
my opinion upon this question: *‘Is it legal for the county treasurer, under
instructions from the board of supervisors to publish a list of all persons
who are delinquent in the payment of their personal property tax.”

If you mean to ask whether the law requires such publication, I will say
in answer that I know of no statute requiring the publication of a list of per-
sons who are delinquent in the payment of their personal property tax. The
personal property tax is collected by distraint, unless the owner thereof has
real estate upon which it can be made a lien. After the seizure of goods, a
notice of the sale thereof is required to be given, as required by section 1340
of McClain’s code; but this is very different from publishing & list of the
delinquent personal property taxpayers.

If you mean to ask whether it would be au illegal act for the board of
supervisors to authorize the publication of such list, I would answer this by
eaying that while there is no law directing the publication of such list,
there is no law prohibiting it. I do not see that the publication of such list
would do any good or any harm. I do not think any law is violated by pub-
lishing it,unless, possibly, the useless expenditure of money in paying there-
for. I do notthink the law contemplates that such lists shall be published.
If there had been an intent that such lists should be published, the statute
would have said so, as it does in regard to the publication of the names of
those delinquent on principal or interest of school funds. (See section 3033
of McClain’s code.) The absence of some similar provision in regard to the
personal property tax, makes it clear to my mind that such publication was
not contemplated. Yours respectfully,

' MiILTON REMLEY,
Attorney-General.
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A COUNTY IS NOT LIABLE FOR A DEFENDANT'S WITNESSES’
FEES IN A CRIMINAL CASE unless the court order that
said witnesses be paid by the county.

DES MOINES, Iowa, December 30, 1896.

John B. Sullivan, Esq., County Attorney, Creston, ITowa:

DEAR SIR—Your favor of the 28th inst. at hand, stating that you will
assume the duties of the office January 4th, and that a matter comes up for
the consideration of the board in January, and you ask my opinion inregard
to the construction of section 5095 of McClain’s code, with especial reference,
however, 1o the question whether the county is liable for witnesses subpoe-
naed for the defendant in a criminal case, without an order of court, in a
case where the defendant is discharged.

In order to fully understand the purpose of the statute, it is well to
recall the evil that was intended to be remedied thereby. Before the
enactment of chapter 207 of the acts of the Eighteenth General Assembly,
many persons who were arrested on a criminal charge would subpcena
many witnesses, principally their friends, and keep them in attendance
upon court for several days for the sole purpose of having their fees as wit-
nesses charged up for the county to pay. I know one cass where a worth-
less scoundrel subpoenaed over fifty of his chums and kept them in attend-
ance four or five days, and then, when the case was called for trial, plead
guilty.

You will observe that the section in question is in two parts, the first
providing: ‘‘No witnesses for the defense shall be subpcenaed at the
expense of the county, except upon an order of the court, or judge before
whom the case is pending, and then only upon a satisfactory showing that
the witnesses are material and necessary for the defense.” Under this
clause, if an order were made for the subpmena of the witnesses, in case they
failed o give material testimony, they would still be entitled to have their
fees taxed as cosis and paid by the county. The second clause of the sec-
tion provides that the board of supervisors shall in no case audit or allow
any claim for witness fees for the defendant in criminal cases, except upon
an order or judgment of the court, or judge thereof, and such order may be
made at the time of trial or other disposition of the case, and upon such
showing as the court may require.

Under this clause, the court is authorized to order the fees of any wit-
ness whou appears and gives material evidence for the defense, to be paid
by the county, even if such witness was not included in the order pre-
viously made. This last clause has been construed in Jones County v. Linn
County, 68 Iowa, 63.

'This clause, however, prohibits the board of supervisors allowing any
claim for witness fees for the defendant, unless the court has made a
specific order that the same shall be paid, and it is, in my judgment,
immaterial whether the defendant is found guilty or not guilty. The
intention of the statute evidently was to place the control of the fees which
should be paid to the defendant’s witnesses, entirely within vhe control of the
court, who hears the testimony and is in a position to judge whether the
witnesses were subpoenaed in good faith, or not. This is in accord with
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the general principle that the court has full control of the taxing of costs
in any case, and where costs have been unnecessarily made by a party in a
civil action, the court may tax the same to him.

I understand this section to mean that sometime during the trial, cr
upon the final disposition of a criminal case, the court should make a
specific order in regard to what witnesses for the defense, if any, shall be
paid by the county, and in the absence of such order the board of super-
visors are not authorized to audit or allow any claims for witness fees in
that case, and this is true whether the defendant is found guilty or not

guilty. Yours respectfully,
MILTON REMLEY,

Attorney-General.

CRIMINAL LAW—INDICTMENT—WHERE PROPERTY IS STOLEN
FROM A RAILROAD COMPANY it is not necessary to
charge in the indictment that the corpora-
tion is duly organized.

DES MOINES, Iowa, January 1, 1897.
J. W. McGrath, Esq., County Attorney, Eagle Grove, ITowa:

DeEAR SIR—Your favor of the 28th ult. at hand, and contents noted.
You ask: ‘ Where property is stolen from a railroad company, would you
charge in the indictment that it was the property of a corporation duly
organized?”

In the case of State v. Semotan, 85 lowa, 57, the ownership of the build-
ing insured was laid in a corporation. On this trial the state failed to
prove, other than by parol, that the owner was a corporation. The
supreme court says that it wuas not necessary to produce the articles of
incorporation, and cites Wharton on Criminal Procedure, section (64. In
closing the opinioa the court says: ‘ The indictment states that the offense
was committed upon the hall in the town of Vining, and it appears to us
that this describes the offense with sufficient certainty; so that, if the own-
ership of the property were erroneously stated to be in a corporation, the
variance was not fatal.”” The allegatioa was not material, and if not
material, it might as well be omitted.

In State v Jelinek, 64 N. W. R , 259, the ownership of the building broken
and entered was laid in a number of individuals, but the evidence showed it
to be in a corporation. The name of the corporation was not stated. The
supreme court, in the course of the opniun, says: ‘It appears that no
prejudice resulted to defendant from a failure to aver the naxe of the cor-
poration owning the building.”” There js no material difference between
a case of breaking and entering and larceny, as far as stating the corporate
capacity of the person injured is concerned.

If I were drawing an indictment, I would merely charge that the rail-
road company (naming it) was the owner of the goods stolen, or the car
broken and entered. I believe the better plan is not to udd that it isa
corporation. But if you do add that it is a corporation, leave out the alle-
gation that it is duly organized. Under the rule as laid down in Wharton,
Criminal Evidence, sections 102a, 164a and 254, I think you can prove the
existence of the corporation by general reputation.
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In Polk county there are a good many prosecutions for stealing from the
railroad companies. The practice is to merely name the railroad company,
leaving out the allegation that is is a corporation, and allege near the
close of the indictment that a more particular description and designation
of the party frem whom said property was stolen is to the grand jury at
this time unknown. It seems to be a good rule to pursue.

Yours truly,
MILTON REMLEY,

Attorney-General.

CRIMINAL LAW—DRAWING OF GRAND AND PETIT JURIES—
Effect of certain irregularities upon the legality of
the jury so drawn.

Iowa CiTY, lowa, January 2, 1897.
J. M. Wilson, Hsq., County Attorney, Centerville, Iowa:

DEAR SIR—Your favor of the 1st inst. at hand, in which you ask my opin-
ion upon the following question:

““Our grand and petit juries were not drawn in strict accordance with
the jury law passed by the Twenty-sixth General Assembly ia the following
respect: More than one grand juror was drawn from a civil township, and
the drawing took place on the 19th of December, and our term of court
begins on the 4th of January—less than twenty days, as the law provides.
‘What course ought I, as county attorney, to take in ithe matter.”’

In regard to this, I would say, that chapter 61 of the acts of the Twenty-
sixth General Assembly does not tske effect until the Ist of January, 1897.
The language of section 24, which repeals chapter 70 of the acts of the
Twenty-fifth General Assembly, leaves some doubt upon the question
whether the juries for the courts beginning less than twenty days after the
1st of January shall be drawn under said chapter 70 of the Twenty-fifth
General Assembly or under chapter 61 of the Twenty-sixth General
Assembly. The clause ‘‘and shall not affect the trial of any cause pending
on the Ist of January, A. D. 1897, wherein a jury may have been selected,
drawn and empanelled under the acts of the Twenty-fifth General Assembly,”’
would indicate, by inference, that any cause in which the jury had not been
selected would be affected by said chapter; still, I hardly think this infer-
ence would annul the general provision that a repeal shall not take
effect until the 1st of January, 1897. But be that as it may, the provision
a8 to drawing the juries at least twenty days prior to the 1st day of each
term is common to both statutes.

I do not thiok the failure to draw the grand jury at least twenty days
before the term is such a deviation as would justify the court in setting
aside the panel and ordering a new panel to be drawn. See State v. Kar-
ney, 20 Towa, 82; State v Bryant, 41 Towa, 596; State v. Knight, 19 Towa, 94.
The principle to be deduced from these cases is that any deviation from the
manner prescribed by the statute which does not affect the substantial
rights of the defendant shall be disregarded. I am unable to see how the
substantial rights of the defendant could be affected by a failure to draw
the grand jury until five days after the time specified by the statute. I
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think it best, however, in all cases to comply strictly with the provisions of
the statute. The case of State v. Beckley, 719 Iowa, 368, and the case of State
v. Russell, 90 Iowa, 569, hold that the deviation from the provisions of the
statute in these cases was material, and that the indictment should be set
agide. The question in neither of these cases was with reference to the
time of the drawing of the grand jury. If the panel should be set aside it
would be competent for the court to order a new panel to be drawn imme-
diately, which, so far as the defendant is concerned, would presumably be
no more favorable to him than one drawn fifteen days before the term. In
the case of State v. Beste, 60 N W. Rep., 112, the drawing of the grand jury
had been set aside at the March term. There was plenty of time to have
drawn the grand jury in the usual way before the June term, and the court
ordered a precept issued to the body of the county for a grand jury to serve
at that term of court. Such action was sustained by the suprewe court.
Hence, if the court at your coming session should set aside the drawing of
the grand jury and immediately order another grand jury to be drawn, no
defendant could, on that account, have any indictment found set aside. I
see no banefit that could arise to any defendant indicted by the grand jury
drawn December 19th, or any prejudice to him, by cause of the drawing of
the grand jury on said date, and do not think that the deviation from the
strict provision of the statute can affect any substantial right of any person
indicted.

Under the circumstances, however, I think you would do well to call
the attention of the court to the facts stated in your letter. If any one is
under bonds or held to appear, such person must challenge the grard jury
or waive the challenge If a challenge is waived, the question cannot
arise, in case indictments are found, in the case of those who waived. If
there are likely to be a number of cases presented to the grand jury where
no opp«rtunity to waive is offered to the persons whose cases are investi-
gated, I would prefer that the court would set aside the drawing and order
anew grand jury tobedrawn. Thisleaves no questionopen. Theexpenseto
the county in trying several criminal cases may amount to a considerable
sum, aod it is better not to base a conviction upon a question which is not
perfectly plain, and one which can be corrected at so little expense as it
would require to draw a new grand jury. I suggest this, not because I
think any defendant would be prejudiced by the deviation from the pro-
visions of the statute to which you refer, in case he were indicted by the
present grand jury, but simply to avoid the possibility of incurring useless
expense in case the suprems court should take a different view of the ques-
tion. In criminal matters it is always best to avoid the raising of mice
questions, upon which minds might differ, when it can b2 doce with so little
expense as it may be dine in the present case.

Yours truly, )
MILTON REMLEY,

Attorney-General.
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COLLATERAL INHERITANCE TAX--CONSTRUCTION OF THE
STATUTE.

Iowa CITY, Iowa, January 4, 1897.
Hon. John Herriott, Treasurer of State, Des Moines, Iowa:

DEAR SIR—In regard to the inquiry made by Mr. T. M. Dougherty, with
reference to the ducies of the executor under chapter 28 of the Twenty-sixth
General Assembly, which you have referred to me. I beg to say that the
said chapter 28 is somewhat indefinite in regard to the methoed of pro-
cedure. A part of the uacertainty, however, arises by grouping together
different cases in which the collateral inheritance tax shali be paid, and
endeavoring, for the sake of brevity, to make the language apply to each of
such cases.

Under section 1 of the act, it may be said there are two classes of prop-
erty which are subject to the tax. First, that which passes by will or by
the death of an intestate, and second, such property as passes to collateral
heirs by deed, grant, or gift, which takeseffect after the grantor’s or donor’s
death. I notice a misprint or clerical error in the tenth line on page 36;
the word, ‘‘doaor,” in said line should read, ‘' donee.”

Under section 2 of the act, it is made the duty of the executor, adminis-
trator or trustee (trustees may be appointed by will or by deed) to file an
inventory of all the real estate liable to such tax, ev1dent.1y, in the office of
the clerk of the probate court of the county.

Under section 12, it is also made the duty of such executor, administra-
tor or trustce to file with the treasurer of state a description of such real
estate, etc.

Under section 3 of the act, the amount of the tax shall be calculated
upon the appraised value of the real estate, and such tax shall be paid, by
the person entitled to the real estate, within fifteen months from the
approval by the court, of such appraisement. This language indicates that
the court shall, after the filing of the appraisement, approve the same

This, then, forms the bass for ascertaining the tax. Sections 4,5, 6 and 7 of
the act, relate to the particular cases or conditions thereia named, and for
the purposes stated in Mr. Dougherty’s letter need not be considered at
this time.

Under the will of Samuel Rowley, deceased, it seems that all of his per-
sonal and real property passes to his executor, viz., Mr. Dougherty. This
being true, under section 8 of the act, Mr. Dougherty must deduect the
amount of the tax from the legacies before they are paid, and he would be
responsible if he failed so to do.

Under section 9, he should pay the tax to the state treasurer within one
year. A difficulty arises because of this provision, for section 1 provides
the tax shall be 5 per centum of the value of the property, above the sum of
$1,000, after the payment of all debts. It is impossible, under the law, to
determine what the debts of the estate may be until the expiration of a
year.

In case the real es'ate of the daceaszd is devised in such a manner that
the title does not pass to the executor, nor tha possession, or in case the
decedent has by deed conveyed real estate before his death to take effect
after his death, as contemplated in section 1 of the act, then under section
11 of the act the executor may procure an order from the court for the sale
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of such real estate, or as much thereof as may be necessary to pay the tax,
for which provision is made in section 3; but where the real estate of the
deceased passes to the executor, as in the case of Mr. Samuel Rowley,
deceased, then there is no need of any action under section 11. The treas-
urer of the state also has authority, under section 11, to make application
for the sale of real estate, if such a devisee or grantee refuses to pay the tax.

In my judgment the intent of said chapter 28 is, that the executor or
administrator, as the case may be, shall first file an inventory and cause an
appraisement of the real estate of the decedent to be filed with the clerk of
the court, of all proparty which he may know of or think is liable to the
payment of this tax.

He shall, second, inform the treasurer of state of the existence of such
tax and furnish a description of the real estate, as provided in section 11 of
the act.

He shall, third, retain 5 per cent of all the money which is subject to the
tax, before he pays the same out to the legatees of the will or to the heirs in
case the decedent is intestate.

Fourth, it is his duty to collect the tax from the devisees of real estate,
the title of which passes directly to the devisee or from the donee or
grantee, in case the deed has been executed before the decease

Fifth, he shall pay all such tax, for which he is liable, or which it is
made his duty to collect, to the state treasurer within one year or as soon
therealter as the amount of tax can b2 determined. '

I think Mr. Dougherty has furecished such a statement as is contem-
plated by section 11 of the act. The estate being devised to him he is
authoriz-d and required to make the payment of the tax due on both the
personal and real property whenever it can be ascertained. In this case
there will be no necessity for the application, either by the executor or the
treasarer of state, to the court for an order to sell the real estate under
sections 3 and 11 of the act, because the executor must pay such tax before
his accounts can be settled. (Szction 14 of the act.) The provisions of sec-
tions 3 and 11, with reference to the application to the court for an order to
sell the real estate apply only to those cases where the land passes
directly, either by devise or grant, 1o the person named in the will or deed,
It would be well to suggest to Mr. Dougherty that he state to the court in
his reports his contemplated action in regard to the payment of the tax
and deducting it from the shares of the legatees, and procure the approval
of the coyurt, as contemplated, before he actually pays out the money I
return you letter and statement of Mr. Dougherty.

Yours truly,
MILTON REMLEY,

Attorney-Qeneral.

OBSTRUCTING FLOW OF WATER UPON A PUBLIC HIGHWAY—
A road supervisor cannot maintain a civil action for
damages caused thereby.
Iowa City, Towa, January 4, 1897,

F. H. Swasey, County Attorney, Denison, lowa:

DEAR SIR—Your favor came duly to hand some little time ago, but press
of business has prevented earlier reply.

You ask, in substance, whether a civil action can be maintained by a
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road supervisor for damages done to the highway by reason of a farmer
having cut and trimmed trees along the public highway and allowing the
branches to remain therein, obstructing the flow of the water through the
ditch at the side of the road and causing the ditch to be filled with debris
washed from the hillside, and throwing the water into the road and upon
the approach of a couuty bridge. ’

The general rule of law may be stated that a public officer is not author-
ized to bring suit for the public unless he is specially authorized by statute
80 to do. The road supervisor may bring suit to recover poll tax or the
penalty for not working the road. (Section 1499 McClain’s code). A public
officer whose duty it is to collect a revenue or fund may bring an action to
recover the same, in his own name, for the use and benefit of the public.
Wells v. Stomback, 59 Towa, 376.

The question which naturally arises is, whether the statute authorizes
the supervisor to bring an action to recover damages done to the public
highway? I know of no such statute. There is no provision for the super-
visor recovering damages, nor does the fact that he collects the road tax
create any inference that he is authorized to collect damages. It seems
that there ought to be some remedy for such a case. The township is not a
municipal corporation (West Bend v. Munch, 52 Towa, 132,) and cannot sue.
It is made the duty of the township trustees or the road supervisor to work
the highway, and the injury to which your question refers makes additional
labor and expense to the taxpayers of the township, but I confess I fail to
see where the law gives any remedy. I think it clear that the recovery for
such damages is not made one of the duties of the road supervisor.

The people of the township are all interested. They are not members
of any corporation, but as citizens each is interested in diminishing the
amount of taxes that must be paid. The fund and labor of the people of
the township must be expended in repairing the damages, still I know of
no section of the statute that would auchorize suit to be brought unless it
is section 3754 of McClain’s code, but I think it very doubtful whether this
section applies to a case of this kind. It is fortunate that the law does not
make provision for such cases.

Chapter 40 of the act3s of the Twenty-fourth General Assembly provides
aremedy when the trimmings of osage oranges hedges are not removed from
the public highways, although it is somewhat obscure what the remedy
is, The theory that the township trustees might certify up the cost
of such removal as a tax against the land, comes to me. I would not
like to say, however, that they may do this, but the thought oceurs that the
legislature in attempting to provide a remedy for a similar case, recognized
the fact that no remedy existed prior to such legislation.

I confess I do not see a way clear to maintain the action to which you
refer. Yours truly,

MILTON REMLEY,
Attorney-General.



206 REPORT OF THE ATTORNEY-GENERAL.

MULCT TAX—Authority of county treasurer to sell property at tax sale
for less than the entire amount of mulet tax.

Des MOINES, Iowa, January 5, 1897.
R. Shaw Van, Esq., County Attorney, Denison, lowa:

DEAR SIR—Yours of -the 4th inst. at hand, in which you ask my opinion
upon the following question:

‘“There are places of business which have been taxed under the mulct
law, and no part of such tax has been paid. They are now closed, and the
property has been advertised for tax sale, and, for want of bidders at the
regular sale, the sale was adjourned. There were no bidders the second
time the property was offered for sale. Can the treasurer now sell the
property for what he can get bid for it, if it is less than the full amount of
the tax?”

Section 13, of chapter 62, of the T'wenty-fifth General Assembly. pro-
vides: ‘¢ All the provisions now or hereafter in force, for the assessment,
levy and collection of taxes, shall apply to and govern the tax provided for
by this act, except as herein otherwise provided.”” The act in question
makes no provision in respect to the matter about which you iunquire.
Then the provisions of the statute in regard to the collection of ordinary
taxes will apply.

Sections 1361, 1862 and 1363 of McClain’s code provide for the sale of
property to the highest bidder when i% has heretofore been advertised and
offere'd at public sale and passed for want of bidders for two years or more.
If the property to which you refer has been advertised and passed for two
or more years for want of bidders, then the treasurer may sell the same to
the highest bidder, by giving the notice as required in said sections. Oth-
erwise [ do not think he would be authorized so to do.

The treasurer must, in all respects, comply substantially with the law,
and no authority has been given him to sell property for less than the full
amount of the tax, except as above stated.

Yours respectfully,
MiLTON REMLEY,

Attorney-General,

1. COUNTY TREASURER —OFFICIAL BOND—LIABILITY. 2. IT

IS NOT THE DUTY OF THE COUNTY ATTORNEY to appear

for the receiver of an insolvent state bank, who has
been appointed in a proceeding instituted
by the attorney-general.
DEs MOINES, Iowa, January 6, 1897.
C. H. Whitney, Esq., County Attorney, Harlan, Iowa:

DEAR SIR—Your favor of the 4th inst. at hand, in which you ask my
opinion under certain facts stated by you as to the duty of the county board
of supervisors with reference to making a settlement with the county
treasurer. You state:

“‘A resolution was passed in January, 1895, authorizing the county treas-
urer to deposit county funds to an amount not exceeding $25,000 in the
Harlan bank, then & private banking institution owned and carried on by
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C. J.and D. M. Wyland. At the time such resolution was passed, notice
of the organization of the Harlan State bank was being published,
and the bond which was filed securing the deposits in said bank to the
county treasurer in Shelby county, appears to have been executed by C. J.
and D. M. Wyland, and by the Harlan State bank

‘“After the passing of the resolution above referred to, no action has
been taken by the board of supervisors, and no further authority has been
given by them for the deposit of the county funds in the Harlan State bank,
and no other or further bond has been executed securing the treasurer for
the deposit in such bank. At the time of the failure.of the Harlan State
bank, the treasurer had on deposit there about $13,000.”

It is impossible to give an opinion upon the above state of facts which
would be of any value. Many other elements might enter into the ques-
tion besides those stated. Itisnotperfectly plain from the statement, in what
bank the deposits were secured by the bond; whether in the Harlan bank
or the Harlan State bank. I infer, however, the former. Section 1400 of
MecClain’s code provides the methods by which the county treasurer may be
releaged jrom liability for depositing money in banking institutions. These
provisions should be substantially complied with.

It does not appear from the statemeat that the bond filed was approved
by the board of supervisors. This fact, in case the bond were not sufficient,
might make the treasurer liable for any loss occasioned by making the
deposit. But there may other facts exist which would amount to an
approval of the bond, or a ratification of the treasurer’s approval, whereby
the county would be estopped from denying their approval of such bond.

I do not think the change in the name of the bank would ipso facto
render the treasurer liable for having deposited in the Harlan State bank,
especially under the facts stated, that at the time the resolution was
passed it was generally known, and presumab.y known to the board of
superviscrs, that the bank was being reorganized as a state bank, and was
being controlicd by substantially the same parties. I do not think any
court would hold that the county board of supervisors, by passing a resolu-
tion authorizing the treasurer to deposit the funcs in a certain bank, and
having knowledge that, acting under the supposed authority of such resolu-
tion. the money was deposited in the bank intended by the resolution,
because the name of the bank was incorrectly stated in the resolution, the
treasurer should be held for any loss. I cannot give a clear statement of
what the board of supervisors should do with refercnce to settling with the
county treasurer, without knowing all the facts.

I will say, however, I do not think that where the county treasurer,
under such circumstances, in good faith attempts to carry out a resolution
of the board and does just what the board of supervisors intended to
authorize him tordo, any fine spun theory should be adopted to hold the
county treasurer for lssses for which he is not morally responsible. If he
were guilty of negligence or wilfulness, which does not appear from your
statement, a different rule should be applied, but in the abience of these
things I do not think it right, after a loss has occurred because of the
mutual mistake of all parties, to resort to technical rules to make one bear
the loss. In such matters the ‘“ Golden Rule” is not a bad rule of law to
adopt.
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Second.—A receiver having been appointed for the Harlan State bank
in an action instituted by the attorney-general to wind up the affairs of the
bank, you ask:

‘Is it the duty of the county attorcey to appear for the receiver in such
action?”’ And you say: ‘It is claimed by some that it is his duty to
appear s0 as to prevent the payvment of attorneys who may be employed by
the receiver out of the funds which are in his hands.”

In regard to this I will say that the state has no interest, whatsoever,
involved in this bank. Under section 2585 of McClain’s code it is the duty
‘““of the attorney-general to commence proper proceedings to have a
receiver appointed and the institution wound up.”” This does not require
the attorney-general, after the receiver is appointed, to act as counsel for
the receiver The receiver becomes an officer of the court, gives bonds for
the faithful performance of his duty, and is responsible for his acts, or those
acting under and for him. He has a right to select his own counsel and
advisers, and neither the attorney-general nor the county attorney could, by
virtue of their offices, foist themselves upon him, he being unwilling.
Under section 268 of McClain’s code the county attorney shall appear for
the state and county in all cases and proceedings in the courts of his
county to which the state or the county is a party.

In the matter of the receivership, neither the state nor the county is a
party. It is unquestionably the duty of the county attorney, under the
direction of the board of supervisors, to look after the interests of the
county as a creditor of the bank. This relationship might disqualify him
from being the best adviser for the receiver. The receiver is under no
obligation to employ the attorneys of the different creditors.

I do not think that you are called upon by your position to appear for
the receiver. The matter of the employment of counsel rests wholly with
the receiver, and the payment or compensation for such counsel rests with
the receiver, subject to the approval of the court.

Yours respectfully,
MILTON REMLEY,

Attorney-General.

COUNTY TREASURER—OFFICIAL BOND—LIABILITY.
Iowa City, Iowa, January 11, 1897.

C. H. Whitrney, Esq., County Attorney, Harlan, Towa:

DEAR SiR—Your favor of the Tth inst. received, in which you refer
to mine of the 6th inst. and say:

1 find on further investigation that subsequent to the resolution
referred to in my former letter and at the succeeding session of the board
of supervisors a bond was filed, executed by the Harlan State bank by its
president and cashier, with several sureties thereon. That said bond was
approved by the county treasurer and by the board of supervisors.”” You
ask, whether, in such circumstances, the treasurer is relieved from
responsibility from loss for such deposit in accordance with the resolution
of the board.

Assuming that the {reasurer acted in perfectly good faith and believed
the bond to be good, he would, in my judgment, be relieved from responsi-
bility. If, however, the treasurer knew the insolvency of the bank or the
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insufficiency of the security offered by the bondsmen, a different guestion
might arize. This, however, is not embraced in your enquiry. I have no
doubt, in the absence of malfeasance on the part of the treasurer, he is not
liable for the money deposited.

You also state that a petition of intervention has baen filed in the
recelvership by the county treasurer, asking that this deposit be decreed
by the court to be a preferrad claim against the funds of the Harlan State
bank, and in such action Shelby county ha3 been made a party with the
treasurer. You also say that the board of supervisors has informed you
that it has not authorized such action to be brought in the name of the
county and that it has no intent and does not intend to waive any rights
thereby to begin proceedings against the sureties on the bond above
referred to.

1t does not oczur to me that such a proceeding would waive any rights
against the sureties on the bond. I think it would be well for the county
to be governed by the wishes of the sureties It is the duty of the county
to make the burden as little as possible against the sureties, and I wauld
suggest, inaymuch asI have not a full statement of all the facts, that is
might b well to get an agreemeat from the sureties, if they desire such
proceedings to be commencad and carried to termination, that they will
indemnify the county from loss in attorney’s feas or costs in such proceed-
ings. I donot think therzwould be any obligation on the part of the county
to commence such proceedings in order to hold tha suretizs, and am not
clear that the procezdings begun by the treasurer would jeopardize the
county’s right; but inasmuch as the case may be continued some time by
consent of parties who are claiming to act for the county, with the knowl-
edge of the county, I think it would be a safe course to have the sureties
gign a stipulation consenting that such action should be brought, and agree-
ing to hold the county harmless as above suggested, and in case they refuse
to siga such a stipulation then an action might well be brought against
them at once. Yours truly,

MiLTON REMLEY,
Attorney-General.

STATE VETERINARY SURGEON—EXPENSES DURING YEAR
MORE THAN APPROPRIATION—AUTHORITY OF EXEC-
UTIVE COUNCIL TO ALLOW DIFFERENCE.

Des MOINES, Iowa, January 6, 1897.
To the Executive Council, Des Moines, Iowa:

GENTLEMEN—Your favor of the 2d inst. at hand, stating that the state
veterinary surgeon presented a claim for services and expenses, and asks
the executive council to allow the same under the provisions of section 120
of the code, the annual appropriation of $3,000 having been used up some
time in October last, and desiring my opinion whether or no the veterinary
surgeon can use the appropriations for 1897 sufficient to pay for work done
in excess of the appropriations of 1896, said work having been performed in
1896.

14
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In regard to this I will say that chapter 189 of the laws of the Twentieth
General Assembly, makes an annual appropriation of $3,000, ‘‘or so much
thereof as may be necessary for the uses and purposes herein set forth.’’
This appropriation is intended to be the limit of the expense to the state
for carrying out the provisions of the act by which the veterinary surgeon
was appointed. Under section 120, the executive council has authority to
allow accounts for ‘‘such other necessary and lawful expenses as are not
otherwise provided for.”” Chapter 189, having made provisions for the
expenscs of the state veterinary surgeon, it is very questionable whether
the executive council, undsr section 120, would have any authority to sup-
plement the appropriation thus made by additional appropriations.

I regard ‘‘the sum of $3,000 annually appropriated, or so much thereof as
may be necessary for the uses and purposes herein set forth,” as stated in
section 8 of said chapter 189 of the acts of the Twentieth General Assembly,
as a limitation on the expenditures which are authorized under such act.
This appropriation is not cumulative; . ., $3,000 per annum is not placed to
the credit of the department of the veterinary surgeon. If any partthereof
shall not be necessary in any one year, then it cannot be considered as hav-
ing been appropriated. It would not, in my judgment, be legal to expend
$6,000 in one year, and nothing the next year. ,

If any part of the appropriation available for the year 1897 can be used
to pay for work in 1896, the question arises, how much can be so used? If
8100, why not $200, $500, 81,000 or 33,0007 It cannot be said that it may not
be necessary to expend all of the appropriation for 1897 during the year
1897; and, if all the appropriation be used to pay for work done in 1896, then
nothing could be done in 1897. To take future appropriations to pay for
work done during the past, would be more objectionable in principle than
to use any unexpended balances in years that are past. Neither, in my
judgment, would be authorized by the law, and it would be setting a dan-
gerous precedent for the executive council to allow the appropriations
available for the year 1897 to be anticipated and be paid out for work done
in 1896.

I have no doubt that the state veterinary surgeon performed the work
needed to be done, and conscientiously endeavored to do his full duty, and
made no useless expenditures, and I have no question about the correctness
of his bill. In similar cases, where the work required of a public officer
requires a greater expenditure than the money appropriated to pay there-
for, it is usual to ask the lezislature to make an appropriation for the
deficiency. This, I think, would be the proper course in this case.

Yours respectfully,
MiLTON REMLEY,

Attorney-General.

TAXATION—INSANE TAX - What amount and for what purpose same
may be levied.
Iowa CitY, Iowa, January 8, 1897.
D. W. Telford, Esq., County Atiorney, Mason City, lowa:
DEAR SIR—Your favor of the 5th inst, is at- hand, in which you ask my
opinion upon the following guestion:
¢ Does the board of supervisors of the county have authority to levy any
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more insane tax than is necessary to pay the amount charged to it by the
state auditor, and the necessary expense of conveying patients to and from
the hospital, as provided in sections 2227 and 2229 of McClain’s code?”” You
state that your county has built a hospital for the incurable insane and the
authorities at Independence have notified your county that fourteen patients
from your county-must be removed at once, and the county has sufficient
funds in the insane account to care for same, and are short on general and
poor funds.

Section 2227, McClain’s code, provides for the levy of a tax to pay the
expense of caring for and treating patients sent from the county to the.
insane hospitals of the state, and also to pay the expense incident thereto.
This tax is usually called the ‘‘insane tax;’’ more correctly speaking, it
should be called the ‘' insane hospital tax.”

By sections 2229 and 2230 of McClain’s code it isexpressly provided:
“Thne tax levied and collected for the purpose named in this act shall not
be diverted to any other purpise, nor transferred to any other fund.’”’ Sec-
tion 2230 provides a penalty for members of the board of supervisors or any
county treasurer who violates the provisions of section 2229. You will
notice that said sections are sections 3 and 4 of chapter 183 of the laws of
the Seventeenth General Assembly. The purpose of that chapter was to
provide means of raising funds to reimburse the state for the expense of
keeping the county patients in the insane hospitals. I am not unmindful of
the provisions of sections 2199 and 2202 of McClain’s code, but the expense
therein authorized to be incurred I think should be paid out of the county
fund.

Because of the number of insane, it seems that the problem of caring for
them has outgrown the statutes made for their care and support. I think,
however, that the central idea of building the state hospivals is not somuch
the custody of the insane as furnishing a place for their treatment, so that
they may recover, and while thus being treated they become a charge to
the county. An impression prevails, however, that whenever an unfortu-
nate becomes insane that the state or the county should care for him, and
his relatives are absolved from further responsibility in the matter. I
do not think this impreesion is justified by our laws, but it explains the pop-
ular idea that the so-called ‘‘insane tax’ can be applied to the purposes of
caring for the insane outside of the hospital. In my judgment sections 2229
and 2230 of McClain’s code are conclusive upon the question.

I am strengthened in this view b2cause in nearly every instance where
the board of supervisors is authorized to levy a tax, there is & limit placed
by law upon the amount of the levy. In regard to the insane hospital tax,
however, there is no limit upon the rate per cent of the levy, but by this
section the limitation is made to the actual expense of caring for the insane
patieats of the hospital and costs incident thereto. The county, then, has no
right to levy & larger tax than may be needed to raise the sum due the
state and costs incident thereto.

I agree with you that some change in the laws in this respect may well
be made by the legislature. Yours truly, .

. MiLTON REMLEY,
Attorney-General.
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DRAINING MEANDERED LAKE—RIGHT TO DAM UP DRAIN.
Iowa City, lowa, Januvary 11, 1897.

George E. Delavan, Fish Commissioner, Estherville, Iowa:

DEAR SIR—Your favor of the 8th inst. at hand, in which you state the
following:

*“A number of farmers in Winnebago county have been draining Lake
Rice, a meandered body of water covering about 600 acres of land. The
citizens of Lake Mills have petitioncd me to give them permission to dam
up this drain. Is there any law besides section 6, chapter 34, of the
Twenty-third General Assembly, and chapter 63 of the Twenty-first Gen-
eral Assembly, touching upon this point?” You add, * Some portions of
Lake Rice are thirty feet desp, and it is a beautiful body of water. The
farmers have dug a ditch atout three miles long, and are draining it for
the purpose of taking the fish, but more especially to secure about 300 acres
of land for hay purposes.”

In reply, I would say that chapter 63 of the Twenty-first General Assem-
bly was amended by chapter 108 of the Twenty-second General Assembly.
I think the law as amended is correctly stated in section 2319 of MeClain’s
annotated code (3d volume). By this, ‘““Any city or incorporatcd town
which is bournded in whole or in part by any meandered like or chain of
lakes of this state, or any board of supervisors of the county in which said
lake or chain of lakes is situated, is hereby aathoriz2d and empowered to
construct and maintain across any outlet or ialet of such lake, a dam to
obstruct the passage of fish,” etec. This contemplates that a dam may be
built across a natursl outlet so as to maintain the water to the natural ard
ordinary level of the lake.

There is no authority whatsoever for any person to drain a meardered
lake so as to draw off the water, either for the purpose of taking the fish or
to get possession of the land under the lake. I have no doubt that the
meandered lakes of Iowa belong to the state. A person who drains the
lakes commits a public wrong. Independent of the statute, I have no
doubt that any peraon especially injured would not only have a right to
obstruct the ditch and thereby cause the water to rise to its natural ordi-
nary level, but would also have a right to maintain an injunction agairst
any person who has or threatens to dig a ditch so as to draw off the water.
For a private person to maintain such an action, however, he must suffer
some special injury greater than the general public. I have no doubt that
the board of supervisors would be authorized to fill up this ditch, and am
not clear but that it would be your duty, under the gaeneral powers given
to you under section 2307 of McClain’s code, to close up the ditch or order
it to be done. I am inclined to the view, fursher, that any private citizen
would have a right to go upon the property of the state and close up this
ditch so as to raise the water of the lake to its normal condition. The
ditch, in effect, is a nuisance, and any person is authorized to abate the
uuisance if it can be done without a breach of the peace.

Yours truly,
: MinToN REMLEY,

Attorney-General.
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A COUNTY IS LIABLE FOR COSTS MADE IN A SEARCH
WARRANT PROCEEDING.
Iowa City, Iowa, January 14, 1897,
C. W. Orim, Esq., County Attorney, Estherville, Iowa:

DEAR SIR—Your favor of the 13th inst. at hand, in which you ask my
views upon the following question: ¢ How are costs incurred under search
warrant proceedings to be paid?”

I think without doubt the proczedings under chapter 50 of title 25 are
of a criminal nature. The fact that the law is under title 25, which treats
of criminal procedure, is not alone conclusive; because, for instance, chap-
ter 56, relating to illegitimate children, also appears under title 25, and that
has been held not to be a criminal proceeding, and the couaty is not liable
for the costs, but you will rosice a very marked difference between the two
proceedings. '

Chapter 50 provides for the issuing of a warrant, which must be issued
upon information filed before a magistrate. It runs in the name of the
state. 'l he entire proceeding is an adjunct or a means of enforcing the
criminal laws of the state. In case the property is s:ized 1he court retains
control of it for the purpose of using it in evidence on the trial of the crim-
inal case (Section 6150.)

A public officer, ircludiag a justice and coustable, can, in civil matters,
demand fees in advance. In criminal matters such fees could not be
demanded in advauce, the county or the state baing sponsor for the pay-
ment of such fees in case they cannot be collected from the defendant.
Frem the general language employed in chapters 50 and 51 I do not think a
constable or magistrate could refuse to perform the services demanded
until the fees were paid in advance. Applying every known test to such
proceeding, I think it must be ca'led a ¢riminal proceeding. This being
true, the costs should be paid as in other criminal c.ses. Sections 6053 and
6054, McClain’s code, refer to the owner of the property found being
required to pay a reasonable and necessary expense incurced in the preser-
vation and keeping thereof. This doss not refer to the ordinary costs of
the suit. This does not, in my opinion, refer to who should pay the costs
of issuing the warrant or of serving the same, or of entering up the judg-
ment. To my mind it means the county shall pay the storage and labor of
the constable or officer in keeping the property until the owner is found.

Yours truly,
MILTON REMLEY,

Attorney-General.

TAXATION —WHO ENTITLED TO EXEMPTION ON CERTAIN
PERSONAL PROPERTY — WHAT CONSTITUTES THE
COST TO THE COUNTY IN CRIMINAL
PROSECUTIONS.
Iowa CIiry, Iowa, January 14, 1897.

W. F. Kopp, Esq., County Attorney, M. Pleasant, Towa:

DgAR SIR —Your favor of the 16th inst. at hard, in which you ask my
opiniou upon the following questions:

First.—** What does the phrase,‘ His farm produce harvested within one
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year previous to the listing,’ in paragraph of section 1271, McClain’s code,
mean? Does it simply exempt the produce raised by the taxpayer him-
self on his own farm, or does it also exempt the produce purchased by the
taxpayer if harvested within one year previous? ”

In my opinion, ‘“his farm produce harvested within one year previous
to the listing,”” refers alone to the produce which he has raised himself,
either upon his own farm or rented land, and does not refer to the produce
which he has purchased from other people.

If he invests his money in grain or hay raised by other people his money
could not be listed, and to list the property bought with that money is no
injustice to him. In other words, the exemption is in favor of the producer
alone and not in favor of the purchaser.

Second.—'* What doss the phrase, ‘expense to the county for criminal
prosecutions during the year,” in section 254, McClain’s code, include?
Does it include the entire cost of the petit jury while & criminal trial is in
progress, or does it simply include the statusory jury fee taxed as costs?
Does it include the costs of grand jury and witnesses summoned before it? "’

I think it includes all sums of money which the county is required to pay
out bacause of criminal prosecutions, and this, of course, includes the pay
of the entire panel of the petit jury while a criminal case is on trial, as well
as the expenses of the grand jury and the witnesses summoned before the
grand jury. The fact that the law only authorized $6 per day to be taxed
against the defendant in a criminal case does not determine the cost to the
county of such criminal case. The trial of one eriminal case might con-
sume the eatire term; twelve or mora jurors might b3 kept in attendance
for two weeks; the county would have to pay these jurors and the amount
paid is certainly the expense to the county of that case.

Yours truly,
MILTON REMLEY,
Attorney-Qeneral.

THE COUNTY AND NOT THE STATE IS LIABLE TO AN ATTOR-
NEY who, having been appointed to defend a criminal in the
district court, appears for him in the supreme court.

Des MoOINES, Iowa, January 19, 1897,
E. F. Simmons, Esq., County Attorney, Fairfield, Iowa:

DEAR SIR—Your favor of the 15th inst. at hand, in which you ask my
opinion of & certain claim filed by C. W. Coykendall, for services rendered
in the case of State v. Richard Tuylor, in the supreme court, he having filed
& claim with the county for $50. You ask my opinion as to who shall deter-
mine the amount to be .paid; whether it is left wholly with the board of
supervisors, or whether the state pays it, or does the supreme court make
the allowance?

In reply, I will say that the case is not disposed of in the supreme court,
this being the first term, and the arguments not complete. There is no
fund of the state to pay such claims, nor is it a claim that can be made
against the state. The supreme court makes no allowances. The only
authority for allowing a claim is that under section 5110 of McClain’s code.
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Taken in connection with section 5109, and being a continuation of the same
subject, it is evident that any sum that may be allowed must be paid by the
county.

In Bailies v. Polk County, 58 Iowa, 357, the court affirms & judgment
against the county on a similar claim. It would be proper for the board of
supervisors to allow such sum as they deem proper, observing, however,
the rule laid down in Bailies v. Polk County.

Yours truly,
MILTON REMLEY,

Attorney-General.

OFFICIAL NEWSPAPERS — COUNTY PRINTING -— How the third
newspaper, in counties where there may be three, may be
selected—The power of the board of supervisors
to reconsider its action after having
selected the newspapers.

Des MoINES. Iowa, January 20, 1896.
D. W, Telford, Esq., County Attorney, Mason City, Towa:

DeARrR SIR—Your favor of the 16th inst. at hand, asking my opinion
upon the following questions:

First.—*Does the law require the board, in selecting a third paper
where such county has over 17,000 population, under section 428 of McClain’s
code, and where there are two papers asking for such county printing
as said third paper, to observe the rule in selecting said third paper as is
required in the selection of the first two mentioned in said section; <. e.,
should the board fix a day and require lists to be filed, and select the third
paper to do the county printing from the one showing the largest bona fide
list; or can they select said third paper without regard to circulation?’

My interpretation of section 428 of McClain’s code is that the board of
supervisors is required to select two newspapers in which to publish the
proceedings of the board of supervisors, and must pursue the manner
therein specified for the selection of the two newspapers which the board
is required to select It is provided, however, that in counties having a
population of 17,000 inhabitants or more, a third newspaper may be
selected. The selection of a third newspaper is wholly discretionary
with the board. If, in their judgment, the interests of the county or the
taxpayers require the selection of a third newspaper, they are authorized to
select such a paper.

There is only one limitation upon their discretion, viz.: no more than
two of the papers thus selected shall be published in the same town. The
statute is silent upon the manner of selecting the third newspaper,

If the selection of a third newspaper is left entirely to the discretion of
the board, and the statute is silent upon the manner of selecting such third
paper, it follows as a natural consequence that the method or manner of
making such selection is within the discretion of the board. It isa prin-
ciple well recognized that where the law imposes a duty upon an officer or
board, and is silent upon the manner of discharging that duty, the officer or
board has full discretion in regard to the manner in which such duty shall
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be discharged. How much more is this true where the duty is not made
obligatory but disc; etionary with the board.

The board of supervisors having selected two papers in which to pub-
lish the proceedings in the manner required by law, it may be that a paper
published in another part of the county would reach largely a class of tax-
payers that did not take either of the papers thus selected. It may have a
less number of subscribers than still another paper published elsewhere,
whose subscribers were largely the same people whose names appeared on
the lists of the first two papers selected. The intent and policy of the law
may be better subserved by selecting the paper having the less number of
subscribers.

I think the legislature intended to leave the selection of the third paper
entirely to the sound discretion of the board, both as to whether a third
paper shall be selected and as to the manner of making its selection. No
paper can claim the right to be selected as the third paper, ror can it be
hezrd to complain that it was not selected, because the law does not require
the board to select a third paper. The discretion of the board could not be
controlled by a paper not selected.

Second.—** When two papers have asked to be selected as the third
paper under said section, and the board made their selcction at the January
session without fixing a day for hearing, and without requiring lists to be
furnishcd, and without regard to circulation, and without netice to papers,
has the board power to reconsider its action as to selecting said third
paper, and fix a date and require lists to be filed at the same session, and
then make a selection?”

The entire matter of selecting the third paper being within the sound
discretion of the board, if it has taken such action as its discretion
has dictated, there is no occasion for reconsidering its action for the pur-
pose of having lists of bona fide subscribers furnished; but, if it wishes to
reconsider its action, such reconsideration would be governed by the
same rules as other matters before tte board are determined. I would
not like to say that the board bad no power to reconsider actiors inadvisedly
taken. I am not prepared to say the paper selected as a third paper in
which to publish the proceedings, by reason of such selection, acquired such
a vested right to publish such proceedings as would preclude the board from
reconsidering its action Undoubtedly, if the third paper had published
the proceedings thus far before the reconsideration, it would be entitled to
receive pay therefor, but I am inclined to take the view that the board has
power to reconsider any action taken which does not amount to a contract.

Yours respectfully,
MinTON REMLEY,

Attorney-General.

TAXATION—IN WHAT TOWNSHIP CERTAIN PERSONAL PROP-
ERTY SHOULD BE ASSESSED.

DEs MOINES, [owa, January 20, 1897.
Buckman B. Foster, Esq., County Attorney, Manson, lowa:
DEAR SIR—Yours of the 18th inst. at hand, in whieh you ask my opinion
upon the following question:
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‘A, doing a banking or mercantile business, and residing in one town-
ship of this county, is feeding a herd of cattle or other stock in a different
township of the same county. In what township shall the live stock be
assessed; the township where the live stock is kept, or the township where
the owner resides and does business?”’

Section 1279 of McClain’s code provides: ‘ When a person is doing
business in more than one county, the property and credits existing in one
of the counties shall be listed and taxed in that county, and the credits not
eXx sting or pertaining especially to the business of any county, shall be
lis:ed and taxed in that where the principal place of business may be.”
Section 1302 of McClain’s code requires that the assessor shall list every
person in his township, and assess all the personal property and real prop-
erty therein, etc.

In Rhyno v. Madison County, 43 Iowa, 632, the supreme court, in discussing
this question, says: ‘‘The nature of the subject is such that it is not prac-
tical to lay down a general rule which will furnish a safe guide. Every
case must be determined from its facts.”” The principle, however, which is
laid down in that case and other cases, may be stated to be thie: personal
property shall be assessed at the place of the residence of the owner, unless
it is used in connection with a business carried on in some township or place
other than the residence of the owner.

Now apply this rule to the facts stated. A, although a banker or a
merchant, and carrying on a business at his place of residence, may also
have another business, viz., that of feeding stock, which he carries on at
some other place. If he is carrying on such business in another township,
such stock should be assessed in such other township. If, however, the
stcek was intended to be kept but for a few weeks or a short time in such
other township, and was intended to be brought back to the residence of
the owner, as was true in the Rhyno case, then such stock should be
aszeased in the township of the residence of the owner. 1f A owned the
farm whereon his live stock was being fed, or had the farm rented and had
no other place of carrying on the business of feedinglive stock, then I think
such cattle should be assessed in the township where they are being fed. -

Yours respect{ully,
MILTON REMLEY,

Attorney-General.

BUILDING AND LOAN ASSOCIATIONS—1. Power of state to reg-
ulate and control —Rights of stockholders and debtors where
articles of incorporation are changed to conform to change
in the law. 2. No authority to invest funds in
the stock of another association. 3. When
the bonds of the officers should
be renewed.

DES MOINES, Iowa, January 21, 15897,
Hon. C. G. McCarthy, Auditor of State, Des Moines:

DEAR SIR—Your favor duly at hand, in which you esk my opinion upon
the following questions:
First.—‘ Domestic associations organized and doing business several years
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or months previous to the taking effect of chapter 85, laws of the Twenty-
sixth General Assembly, and reorganized under the new law and making
material changes in their plan of business——reducing or increasing the
amount charged for expenses, premium and interest on loans, fines, etc.,
and now doing and obtaining new business and being governed by the
articles of incorporation and by-laws recently adopted under reorganiza-
tion: question—Can these atsociations be required to change the contracts
entered into prior to reorganization to comply with and be governed by the
plan of business, rates of premium and interest, rates of expense, etc., of
such articles of incorporation and by-laws under the reorganization, or
must contracts previously entered into by these associations be carried out
in strict compliance with the terms and provisions of these contracts?’’

The inquiry embraces a number of questions, and it is impossible for me
to give an answer that will be of universal application because of the dif-
ferent subjects embraced in the inquiry, and the various provisions of the
articles of incorporation of different associations. The inquiry, however,
naturally resolves itself into two parts; first, as to the power of the state to
regulate and control corrorations organized under its laws: and second, as
to the rights of the stockholders in such corporations as between them-
selves and the corporation, and the rights of debtors of such corporations
in case changes in the articles of incorporation are made necessary by &
change of the law of the state.

In regard to the first, [ will sy there can be no doubt of the power of
the state to regulate and control corporations organized urder the laws of
the state. This is exyressly reserved by statute (section 1640 of McClain’s
code). All corporations being creatures of the law, must comply with the
provisions of law, and must make any change in their articles of incor-
poration which the law may require. The statute may prescribe the
method by which the business of the corporation shall be carried on. Ido
not know that it can be said that corporations can be comgelled to change
their methods of business or their articles of incorporation, inasmuch as
the provisions of law are rather prohibitory than mandatory. The state,
however, has power to prevent them doing business in any other way than
the law prescribes. It is optional with a corporation to change i's articles
of incorporation and plan of business so as to comply with the law, or to
wind up its affairs and go out of business. The state csn require them to
go out of business in case they fail to comply with the provisions of law.

Let me say here I do not think that building associations, after reorgan-
ization under the provisions of chapter 85, can carry on 1wy kinds of busi-
ness, one urder the provisions of the old articles of inc rporation, in trans-
acting business with the stockholders who became such prior to the reor-
ganization, avd arother plan of business under the new or amended art cles
of incorpora ion. The adoption of amended and substituted articles of
incorporation p ecludes the idea of continuing operations under the arti-
cles of incorporatio « which have been repealed. Such asscciations must,
in their own way and in such manner as may be agreed upon, conduct all
the business in accordance with the provisions and plan of the articles of
incorporation ads pted in conformity with chapter 85, acts of the Twenty-
sixth General Assembly. How such association may bring its fo mer
stockholders upon the same plane as those who take stock subsequent to its
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reorganization is a matter that must be adjusted by the corporation itself.
The state, it is true, has a right to insist that the business carried on by
the association shall be in accordancs with the articles of incorporation
which have been approved by the executive council. In case a building
association is unable to do this because of supposed rights of its earlier
stockholders, then it is not in a position to continue bus‘ness, but should
wind up its affairs as soon as possible.

Second, as to the rights of the stockholders as between themselves and
the rights of the debtors of building associations: the rights of the stock-
holders in a corporation depend largely upon the articles of incorporation.
A change in the articles of incorporation made in the manner provided for
herein is as binding on the stockholders who do not consent as upon those
who do consent thereto. This has been so held in several cases from our
own supreme court and is unquestionably the law. If, therefore, the
amendments or changes in the articles of incorporation made by the reor-
ganization of a building association are made in the manner provided by
the original articles, then the stockholders are bound by such amendments
and their rights and liabilities are determined by the articles as amended.

Some articles contain no provision for making amendments thereto. In
such a case material amendments cannot be made thereto so as to cast &
greater burden upon the stocckholders without their consent. In ruch a
case, if the corporation attempted to do business on a different plan, ptacing
an additional burden upon the stockholders without their consent, any such
stockholder would have a right to apply to a court of equity to close up the
business of the asscciation. .

Your inquiry includes an inquiry as to whether the reorganized :ssocia-
tion can be required to change contracts entered into prior to the r.crgan-
ization, ratés of interest, rates of experse, etc. I do not think that a build-
ing association has any power or right to rejuire a borrower to pay a
greater rate of interest or a greater amount of premium for the loan than
that contracted for at the time the loan was made. Such borrower stands
in the relation of debtor to the association. The association cannot impose
a greater burden upon its debtors because of the fact that it changes its
articles of incorporation fo as to prevent it making loans upon such terms
in the future. The debtor, or anyone countracting with the association, has
a right to carry cut the contract according to its terms and his burden can-
not be increased without his consent. The fact that the debtor may also
be a member of the corporation would not necessarily change his liabilities
as such debtor. While his liabilities and rights as a stockholder may be
modified or changed by an amendment to the articles of incorpcration
legally made, yet the rule, in my judgment, would be different in regard to
his rights as debtor. He stands in a dual relation to the corporation;
first as stockholder and second as debtor. His rights and liabilities in the
relation first named may be affected by changes in the articles of incorpora-
tion legally made, in some cases without his consent, but in the capacity of
a debtor, his rights and liabilities must remain fixed by the contract.

If the corporation cannot change the rates of interest, premium, ete.,
without the consent of the debtor, it goes without saying that the state
auditor would have no authority to require them to.

I assume that the purpose of your inquiry is to obtain a basis upon which
you, as auditor, or those under you, making an examination of the business
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of building associations, may ascertain the legal liabilities and assets of
such associations. Upon this assumption I will add further: First, the
stock of the association represents the liability of the association to its
stockholders. In determining, then, the liability of the association on such
stock, I am of the opinion that it should be determined by the provisions
of the articles of incorporation adopted at the reorganization. The
stockholders who continue with the company upon its reorganization must
be presumed to have consented to the changes in the articles of incorpora-
tion by which their rights against the corporation are determined. Second,
in ascertaining the amount of the assets, interest and premiums should be
computed on the different loans in accordance with the terms of the con-
tract under which the loans were made, notwithstanding the fact that the
change in the articles of incorporation prevents any more loans being made
on such terms.

You make the further inquiry:

Second.—** Asgociations are permitted, under the law, to loan funds of
the asscciation upon first mortgages upon real estate and their own stcck.
I find, by the examiner’s report, that some of the associations have in their
possession, stock of other building and loaa associations and are carrying
the same as an asset of the company, thereby creating a corresponding
liability of the company. Can such assets and liabilities be acceptzd by
the auditor of state as proper assets and liabilities of these associations?”’

Under chapter 85, acts of the Twenty-sixth General Assembly, I have
no doubt that building and loan or savicgs and loan associations have no
authority to invest the funds of such associations in the stock of any other
building association, or stock of any kind. They have authority to loan
only to members and upon first mortgage security, or the stock of the asso-
ciation. Prior to the taking effect of chapter 85, of the Twenty-sixth Gen-
eral Assembly, the right of building and loan associations to purchase stock
of any kind would deperd largely upon the provisions of their articles of
incorporation. If the articles of incorporation, at the time such stock was
purchased, authorized such purchase, then such stock may properly be con-
sidered an asset of the company.

There is no question in my mind that any stock of any other buildirg
association which was purchased with the funds of the company since chap-
ter 85 took effect, should not be accepted by the auditor as a proper asset of
the association, and the same is true of any stock procured prior to the tak-
ing effect of said chapter 85, which was not authorized by the articles of
* incorporation under which the association was then operating

If any association were duly authorized by its articles of incorporation to
invest its funds in stock of ancther building association, and such stock is
still on hand at the present time, I do not think such association is author-
ized to continue to invest this money in such stock by making monthly pay-
ments thereon. Such asscciation should dispose of any such stock as soon as
possible, and bring itself within the provisions of said chapter 85. Except
in the case akove stated, any investment of the funds of the association in
the stock of another association, would be unauthorized and illegal, and
such stock could not be accepted by the auditor as a proper asset of the
company.

Third.—* The law requires all officers signing checks or handling funds
of the association to give bonds for the faithful performance of their duties,
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and many of the officers have filed official bonds, with personal security. At
what tims will these bonds expire, and at what time should they be renewed?
At the end of the fiscal year for which the officer is elected, or will they be
good indefinitely, or £0 long as the officer holds his position?”’

I am of the opinion that the bonds of all officers should be renewed when-
ever there is a re-election. The officers have been elected for a fixed time,
and the sureties presumably undertake to be responsible only for that time,
and a new bond should be given when such officers enter upon another term.

Yours respectfully,
MiLTON REMLEY,

Attorney-General.

PUBLIC OFFICERS—AN ASSESSOR HAS NO AUTHORITY TO
APPOINT A DEPUTY.

DEs MOINES, lowa, January 22, 1897.
W. G. Harvison, Esq., Assistant County Attorney, Des Moines, Iowa:

DrAR SIR—Your favor of the 20th inst. at hand, in which you ask my
opinion upon the following question:

‘“Has an assessor power and authority under our law to appoint a
deputy?”’

Section 1238 of McClain’s code specifies the officers who may appoint
deputies. I understand the rule to be that the authority to appoint a
deputy must be given expressly by statute. As3sessorsare not named among
the offizcers who may appoint deputies in the section above referred to. I am
aware of no statute of this state which, either in express terms cr by impli-
cation, authorizes the appointment of a deputy by an assessor.

I do not wean by this to say that an assessor may not have another under
his direction perform certain ministerial or clerical duties, but, in my judg-
ment, some of the duties of the assessor are of such a nature that they can-
not be delegated to another. As issaid in Ring v. Johnson County, 6 Iowa,
265, with reference to a county judge: ‘“No objection is perceived to
another’s performing a ministerial act under his order and direction.”

In Snell v. City of Ft. Dodge, 45 Iowa, 564, an assessment was upheld,
although made originally by one not the assessor, but made under his direc-
tion and approved afterwards by him, bus such person who did the work
was not a deputy.

The clerical part of an assessor’s duty he might with propriety permit
to be done by another, of course at his own expense, but the determination
of the value of the property to be assess2d is something more than a minis-
terial act. Section 528 of McClain’s code as amended provided for the elec-
tion of thres assessors-in cities having a population of over 10,000, if the city
council think necessary. The enactment of this statute was evidently for
the purpose of furnishing help in the discharge of the duties of assessor in
the more populous cities. There appears to have been no thought, either
that the assessor had authority to appoint a deputy, or that it would be
appropriate to authorize the appointment of a deputy by an assessor.

In my opinion, the assessor has no such power under our law.

Yours respectfully,
MiLnToN REMLEY,

Attorney-General.
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PUBLIC OFFICERS—CLERK OF THE DISTRICT COURT—COMPEN-
SATION.

Des MOINES, Iowa, January 22, 1897,
W. L. Smith, County Attorney, Humboldt, Iowa:

DEAR SiR—Your favor of the 19th inst. at hand. You ask my opinion
in regard to the compensation to be allowed clerks of the district court.
You call my attention to section 3784 of the code, and also to section 3, chap-
ter 151, of the Eighteenth General Assembly, as amended by chapter 140 of
the Nineteenth General Assembly, and ask whether the fees allowed by
chapter 140 of the Nineteenth General Assembly are to be in addition to
the amount specified in section 3784 of the code.

In regard to this I will say that the compensation of the clerk is derived
from fees for different services, to be charged by him as clerk. Section
5033 of McClain’s code provides a schedule of fees that he may charge.
For his duties as clerk of the insane commission, he is also entitled to
charge feee. For services in making a report to the state board of health*
he is entitled to charge fees.

Section 3784 of the code, as amended by chapter 18 of the Twenty-second
General Assembly, is correctly stated in section 5086 of McTlain’s code.
This section, as amended, places a limitation on the amount he may retain.
All the fees received by him, up to the amount thus stated, he may retain.
The fees in excess of the amount stated a3 the limit in section 5036 of
MeClain’s code he must pay into the county treasury If the total amount
of fees which he receives from all sources is.not equal to the limit specified
in said section, T think he would be entitled to collect the same from the
county. But, in case the fees received do amount to the sum specified as
the limit, I do not think he could recover.

The case of Moore v. Mahaska County, 61 Iowa, 177, is in point and a

parallel case. Yours respectfally,
MiLTON REMLEY,

Attorney-General.

PUBLIC OFFICERS—CLERK TO ASSIST COUNTY TREASURER—
COMPENSATION.

DEs MOINES, Iowa, January 22, 1897.
W. L. Smith, Esq., County Attorney, Humboldt, Iowa:

DEAR SIR—Your favor of the 18th inst. at hand, in which you say:

‘“In January, 1896, the board of supervisors passed a resolution allowing
the county treasarer $1.50 per day for clerk hire for the time employed,
and the clerk has filed the bill in her name, and been paid until now. She
has a bill in now, and the board want to know if they have to pay it, or if it
should go to the treasurer.’’

I cannot readily see any reason why her bill should not be paid. The
resolution in effect authorizes the employment of a clerk at $1.50 per day.
The county, by paying the bills heretofore filed, has recognized the employ-
ment of the clerk by the county, and that the county was her paymaster.
The services were rendered for the county by the clerk upoa the assump-
tion that the county had agreed to pay. The county has. by payment here-
tofore, justified such belief, and I think on that account, the county is lia-
ble for the payment.



REPORT OF THE ATTORNEY-GENERAL. 223

Had the county made no provision for the payment of clerk hire, the
treasurer, in case of necessity, coild have procured a clerk for temporary
assistance, and the county would have been liable under section 1243 of
McClain’s code. Ido not think the board would be justified in withholding
the pay fron the clerk, nor could it escape liability in case an action were
brought. Mahaska County v. Ingalls, 14 Towa, 170, and several other cases
not so clearly in point, confirm me in this belief.

Yours truly,
MILTON REMLEY,

Attorney-General. .

1. SHERIFF—COMPENSATION for summoning a grand or trial
jury.—2. COUNTY ATTORNEY—-OFFICE ROOM
where to be furnished.

DEs MOINES, [owa, January 23, 1897.
L. E. Francis, Esq., County Attorney, Spirit Lake, Iowa:

DEAR SIR—Your favor at hand, in which you ask my opinion upon the
following questions:

First.—*Under section 6, chapter 94, of the Nineteenth General Assem-
‘bly, it is provided under sheriff’s fees: ‘ For summoning a grand or trial jury,
for each person served, 60 cents, to0 be paid out of the county treasury, and
that such sum shall be full compensation for such service.” Does the sec-
tion quoted authorize the sheriff to collect from the county, 60 cents for
each talesman brought into court during the trial of cases to fill up the
panel, or is it merely intended to apply to the regular jurymen?*’

The term, ‘‘ & grand o> trial jury,” referred to.in said section, in my
judgment, refers to the panel. Twalve men are drawn and summoned to
-attend as a grand jury. The trial jury, otherwise called the petit jury, is
likewise summoned from which to selec! jurors for the trial of cases in court.
The trial jury here refers to the panel, evidently, and not to the twelve
men who sit to try any particular case. Thsse trial jurors remain duriag
the term, or until excused.

The number served ranges from twenty to thirty-six people, according
as the judge may determine the number needed. The section in question,
evidently, refers to summoning these mon who are to serve on ths grand or
the trial jury, and, in my judgment, does not refer to summoning talesmen.
‘The summoning of talesmen is often done by bailiffs who are paid by the
county, ¢0 much par diem.

I would not like to say what would be the rule where a special venire is
issued, but limit my answer to the question askel.

Second.—** Chapter 83 of the Twenty-sixth General Assembly, amend-
ing section 3844 of the code, provides for the furnishing of fuel, sta-
tionery and office rcom for the county attorney, etc. Now, does this mean
that the board of supervisors may furnish a room for the county attorney at
the court house, which he is obliged to take, or may he look where he will
for such office, and the county furnish him such office at a place other than
the court house?”’

In regard to this, I will say that the law does not specify where the
office of the county attorney shall be furnished. I have no doubt that it
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was in the mind of the legislature that the office room should be furnished
at the court house when it could be done. In case there is no ro>m at the
court house, I have no doubt the supervisors are authorized to furnish it
elsewhere, and I see nothing in the law which would prohibit them from
furnishing a room in another part of the town, if, in their judgment, it was
deemed best.

I do not think it was intended that where the county had a court house,
with suitable rooms therein for an office for the county attoraey, that
another office room elsewhere should be furnished him. Such matters are
left to the sound discretion of the board, and it is practically of little impor-
tance. The board fix=s the salary of the county attorney. If they should
furnish him with an office, fuel, etc , elsewhere, so as to make it convenient
for him to trinsact business, other than for the county, then the board would
naturally take the advantage which he obtained from receiving office rent
in fixing the amount of his salary. The law does not contemplate that the
county attorney should do no business for other parties than the county, or
devote his whole time to the service of the county. If the office rent that
he receives elsewhere inures to his personal ben:fit, then such circum-
stances would nasurally be taken into account by the board of supervisors
in determining what his salary shall be.

I do not see anything ia the law to prevent the bosrl of supervisors
doing whatever, in their judgment, may appear just and right, and for the
best interests of all parties.

Yours resp:ctfully,
MILTON REMLEY,

Attorney-General.

MIDWIVES—-CERTIFICATE FROM THE STATE BOARD OF MED-
ICAL EXAMINERS—WHEN NECESSARY.

Drs MOINES, Iowa, January 25, 1897,

Dr. J. F. Kennedy, Secretary State Board of Medical Examiners, Des Moines,

Towa:

DEAR SIR—Your favor came duly to hand, in which you call my atten-
tion to the provisions of chapter 104 of the acts of the Twenty-first Gen-
eral Assembly. You desire my opinion upon the following question:

““Whether or not midwives in praztice subsequent to the passage of the
act, are under its provisions required to procure a certificate from the
state board of medical examiners, or are under any restrictions, whatso-
ever. Also whether there is any provision in said chapter for the prac-
tice of midwifery, except by duly authorized physicians and by women
designated in the exception specified in section 8.”

The title to the act is: ‘“An act to regulate the practice of m2dicine and
surgery in the stats of Iowa.”” Section 1 of the act provides: ‘‘Any
person practicing medicine, surgery or obstetrics in any of their depart-
ments within this state, shall possess the gualification required by this
act.” Section 8 of the act makes the following definition: ‘‘Any person
shall be deemed as practicing medicine, surgery or obstetrics, or to be a
physician within the meaning of this act, who shall publicly profess to be
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' & physician, surgeon or obstetrician and assume the duties, or who shall
make a practice, of preseribing or of prescribing and furnishing medicine for
the sick, or who shall publicly profess to cure or heal by any means
whatsoever.”

It will be noticed that this embraces three classes of persons; first,
those who publicly profess to be physicians, surgeons or obstetricians, and
assume the duties; second, those who make a practice of prascribing
or prescribing and furnishing medicine for the sick; third, those who pub-
licly profess to cure or heal by any means whatsoever. Following the
definition above given, we find this language: ‘But nothing in this act
shall be construed to prohibit students of medicine, surgery or obstetrics
from prescribing under the supervision of preceptors, or gratuitous service
in case of emergency; nor shall this act extend to prohibit women who are
at this time engaged in the practice of midwifery,” etc.

In this limitation to the definition given above is the first place in the
act where the word “ midwife ”” occurs. In arriving at a true interpreta-
tion of the law, as well as of any writing, it is important to obtain a clear
idea of the meaning of the terms used. The question arises, what distinc-
tion, if any, is there between an obsietrician and a midwife, or obstetrics
and midwifery? If these two termsmean one and the same thing, then why
the use of the different terms in the language quoted.

I am aware that some lexicons define the terms as if they were synony-
mous. Thomas’ Medical Dictionary defines a midwife to be: ‘‘a woman who
delivers a woman with child; a female obstetrician.”” Dungilson’s Medical
Diciionary defines a midwife as: ‘‘a female praciicing obstetrics.”” Obstetrics
is defined by the same author to be: ‘‘the art of midwifery; midwifery in
general,” and an obstetrician is defined to be: ‘‘an accoucheur.”” The
Standard dictionary defines a midwife to be: ‘‘ a woman who makes a buasi-
ness of assisting at childbirth.” .

To many, from an exam:ination of the lexicons alone, it might appear
that obstetriclan was a general term including male and female practition-
ers, and that the term midwife means a female obstetrician. But language
is a growth. Words and t rms, by their use from year to year, acquire a
different shade of meaning from that formerly given. The meaning
becomes more limited or more enlarged. What was used in a general sense
may acquire a more specific meaning. This is illustrated by the word,
* obstetrician,’”’ as it is now understood. Its derivation shows that at first
it referred to one who stood by at the time of childbirth to wait upon and
look after the woman in labor. It did not necessirily imply any great
amount of medical skill. I think I may say without fear of contradiction,
that now the term is used to indicate one poss2ss:d of the kaowledge of the
female organism, anatomy, physiology, pathology, rules and methods of
practice, and of the use of implements and aids which modern medical
science has taught as necessary in parturition. In othsr words, the mean-
ing of the term, ‘‘obstetrician,’’ has grown.

On the other hand, the term midwife originally meant any woman who
assi:ted at childbirth. Before the race became as effeminate as it now is,
when life was spant mora oat of doors in the open air, the birth of a child
was not such a criticalevent ia the life of a woman. The women of those
races and tribes who live largely out of doors and engage in more rugged

15
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pursuits, experiénce but little difficulty in childbirth. The woman who
stood by to render any friendly aid if needed was called a midwife. The
meaning of this term has not grown as has obstetrician. The two terms
have grown apart in meaning Any woman who assists at the birth of a
child acts the part of a midwife. She may have no knowledge which is
taught by the science of obstetrics, have no medical skill, may be unlearned
go far as the books are concerned, but from experiencs and practice may
know the proper thing to be done in case of simple, natural childbirth.

In view of this, I do not think that what is commonly understood by the
term, ‘‘ midwife,” is embraced within the definition of physician as given
in the language quoted above. The only doubt of the legislative intent that
has occurred to me is occasioned by what may be called the exception. It
says, ‘‘Nor shall this act extend to prohibit women who are at this time
engaged in the practice of midwifery.”

It may be said that this implies that the legislature thought that such
an exception was necessary in order that women practicing midwifery
should not be included within the definition above given. I admit there is
seme force in this suggestion, but I do not think that the legislature ever
intended to prevent a woman who is not a physician, assisting at the birth
of a child, nor do I think the legislature ever intended to make it necessary
to call a physician at every childbirth. [n almost every neighborhnod
there are women who have officiated on such occasions many times, and in
simple cases of childbirth, are competent to render all the assistance nec-
essary. They do not make a business of obstetrics; do not claim to be
obstetricians. I do not think there is anything in the statute which would
preclude them from, in a neighborly way, rendering such aid, or from accept-
ing compensation for their services.

In view of the exception above stated, I am inclined to think that a
woman who makes it her sole business to act as an obstetrician, who adver-
tises herself to be skilled in the art of obstetrics or midwifery, in other
words, claims to be a professional midwife so as to be brought within the
class known as obstetricians, if she has commenced such business siace the’
enactment of said chapter 104, can bs required to procure a certificate from
the state board of medical examiners.

I think that said chapter 104 was never intended, nor does it regulate the
practice of midwifery as distinguished from obstetrics as explained above.
1 feel very confldent that the legislature naver intended by said act to make
it impossible for a woman at childbirth to receive aid or assistance unless
she would call upon a regular physician, holding a certificate from the state
board of medical examiners.

I am confirmed in this view by the provision of section 9, which pre-
scribes penalties. It will be noticed that it provides: ‘‘Any person who
shall practice medicine or surgery within this state without having com-
plied with the provisions of this act, * * * shall be deemed guilty of
misdemeanor.” 1t does not prescribe any penalty for practicing obstetrics
or midwifery. The terms used in defining what a physician is in section 8,
are not sufficient, in my judgment to bring a midwife within the class
deseribed in section 9, as practicing medicine or surgery. Hence, there
has been no penalty provided by tae legislature to punish a woman who
attends at childbirth as a midwife.

Yours respectfully,
MILTON REMLEY,

Attorney-General.
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MIDWIVES — STATE BOARD OF HEALTH HAS NO AUTHORITY
to make certain rules as to how midwives shall
perform their duties.

DEs MOINES, Iowa, January 25, 1897.
Dr. J. F. Kennedy, Secretary State Board of Health, Des Moines, lowa:

DEAR SIR—Your favor of recent date at hand, enclosing me a copy of
the rules and regulations adopted by the state board of health of Illinois,
which you say is organized and operating under a statute almost identical
with chapter 151 of the Eighteenth General Assembly of Jowa. You ask
my opinion as to whether or not the Jowa state board of health has power,
under our law, to make rules similar to those adopted by the Illinois state
board of health.

I have not examined the act under which the Illinois state board of
health is acting, and do not undertake to pass upon the question, not even
by inference, as to whether or not the Illinois state board of health has
exceeded its authority in adopting such rules. The rules submitted to me,
however, appear to be of comprehensive direction to midwives as to the
manner of performing their duties, covering nearly every conceivable case,
the last rule being this: ‘‘ Midwives must conscientiously guard the secrets
of their patients, and must only divulge them if the law requires them to
doso”

In reply to your inquiry, I beg to state that I know of no statute of the
state of Iowa which gives to the board of health authority to make such
rules and regulations. You call my attentioa to the following clause of sec-
tion 2 of the act under which the board was organized: *‘‘ They (the board)
shall have power to make such rules and regulations and such sanitary
investigations as they may, from time to time, deem necessary for the pres-
ervation or improvement of public health.”” If the board of health has
authority to enact such rules, it is not under this clause of the law.

If T were to concede that this clause of s3ction 2 gave the state board of
health power to legislate and make laws and regulate all matters affecting
public health, yet, in my judgment, under well settled principles, it would
have no authority to legislate upon the subject proposed. By what is
called the Medical Practice act, or chapter 104 of the Twenty-first General
Assembly, the legislature has enacted a law upon the subject of the prac-
tice of medicine, surgery and obstetrics. It must be conclusively presumed,
in the absence of soms statutory provision showing a contrary purpose,
that the laws adopted by the legislature upoa that subject were all that it
deemed necessary.

Excessive indulgence in intoxicating liquors affects the health. The
legislature has enacted a law regulating the sale. Bacause the board
might deem such laws insufficient for the purpose, I do not think it would
be authorized to supplement the laws enacted by the legislature by rules
and regulations which they may adopt. Any subject upon which the law-
making power has legislated, cannot be considered one upon which boards
created by the legislature may legislate.

Suppose your board thought the practice of certain schools of medicine
was injurious to the public health; could it be claimed it had the right to
prohibit physicians of such schools practicing? Suppose certain remedies
and manner of treating diseases were by the majority of the board thought
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to be injurious to the patient; would it be claimed that on that account
this board could prohibit such practices, and determine that none other
than those methods recommended by the board should be used? I cannot
think that any such powers wera intended to be given by the legislature to
this board.

I do not think that the general terms used in section2, such as: ‘‘The
board of health shall have the general supervision of the interests of the
health and life of the citizens of the state,” and, ‘‘ they shall have authority
to make such rules and regulations, and such sanitary investigations as
they may, from time totime, deem necessary for the preservation or improve-
ment of public health,”” will justify the conclusion that the board is given
unlimited authority to legislate upon every subjsct that enters into the
question of public health.

In regard to quarantine, they are given ample jurisdiction. In some
mattars referred to in said section, I think their duties are merely advi-
sory and educational. They may gather statistics in regard to marriages,
births and deaths; they may make sanitary investigations. I will not at
this time undartake to say the extent to which the board may goin making
rules and regulations which shall have the force and effect of law. I am
clear, however, that there is a limit to the power of the board. Virtue,
sobriety, plain food, regular habits of life of the individual are all condu-
cive to health. Any rule or regulation which inangurates or compels cor-
rect methods of living among the masses, would be a means of improving
public health.

If, under the claus> quo'ed, the state board of health may make every
rule and regu'ation which they deem necessary for the improvement of
public health, there is noend to the subjects upon which they may make reg-
ulations, controlling even the manner of life of the individual. Thisappears
to me is unwarranted by the act of the legislature, and would bs usurpation
of power. Yours respectfully, )

MiLTON REMLEY,
Attorney-General.

DOGS — A PER CAPITA DOG TAX which takes the property of one
citizen and gives it to another is unconstitutional.
DES MOINES, Iowa, January 27, (897,
Hon. C. 8. Ranck, Senate Chamber:

DEAR SIR—In reply to your request for my opinion upon the constitu-
tionality of chapter 70, laws of the Twentieth Geaneral Assambly, I beg to
state that I do not doabt the authority of the legislatura to levy a per capita
tax upon dogs, provided such tax be levied to raise a revenue for public
purposes. The act in question, however, does not purport to raise a fund
for the use of the public. The primary object and purpose is to raise a fund
from which to pay private individuals for losses sustained by said indi-
viduals for which the public is in no manner responsible. It is true the last
clause of section 6 provides that in certain contingencies a part of the fund
thus collected may be transferred to the county fund. The purpose of the
act, however, is stated in the title as above explained.
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A person losing domestic animals by the ravages of dogs has no claim
upon the county therefor. He may have a claim against the owner of the
dog, but if the owner of the dog is unknown or is not financially responsible
then ke is in exactly the same condition as every other person when a loss
is suffered for which he has no recourse against any person. I krow of no
rule of law or ethics that would require you to pay for an injury suffered
by me because of the wrong of a third party.

The question then resolves itself into this: is a law levying a tax
for private purposes constitutional? The complete and exhaustive dis-
cussion of this question by Judge Dillon in Hanson v. Vernon, 27 Iowa, 28,
holding that the legislature cannot touch the property of the citizen for
any private use, has received the approval of all courts and the profession
ever since. There are numerous cases which hold the game doctrine. The
question has become so well settled by a long line of autktorities that I do
not think it can be doubted at the present time.

In view of the last clause of section 6, I would state that the Minnesota
supreme court has held that where the purpose for which an act provides
for taxation is partly public and partly private, and the amount to be raised
from each cannot be distinguished and severed the act is void. (Coates v.
Campbell, 37 Minn., 498.)

It may be said that Hansonv. Vernon, referred to atove, was overruled
by Stewart v. Board of Supervisors, 30 Iowa, 9. It is true the question
involved in the first case was determined differently in the latter, but the
doctrine announced in the first case was sustained in the latter, except that
in the latter case the supreme court held that aid voted to railroads was a
public use and not a private. In Stewartv. The Board the court says: ‘‘ That
the legislature has no constitutional authority to take the private property
of A and give it to B, there can be no reasonable doubt.”’

I have no doubt in my own mind that that part of chapter 70, acts of
the Twentieth General Assembly, which takes the property of one citizen
and gives it to another, is unconstitutional, but do not dispute the right of
the legislature to levy a per capita tax on dogs or on any class of property
for public purposes. Yours respectfully,

MILTON REMLEY,
Atlorney-General,

CLERK OF DISTRICT COURT-—What fees may be charged in a cer-
tain case.
) Des MOINES, Iowa, January 29, 1897.
1. 8. Brannan, Esq., Clerk District Cowrt, Ida Grove, Towa:

DearR SiR—Your favor of the 28th inst. at hand, in which you enclose a
request of the county attorney for my opinion upon the following facts:

A transcript of a judgment was sent to you from Clinton county. After-
wards an execution was issued from Clinton county and placed in the hands
of the sheriff of your county and he made a levy. Judgments were settled
between the parties and the satisfaction of the judgment in each case was
sent to your office. The question is, what amount of fees are you entitled to
under the facts stated?
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Section 5033 of McClain’s code provides: ‘‘A clerk shall be entitled to
charge and receive the following fees: for filing and docketing transcript of
judgment from another county, 50 cents; for taxing costs, 50 centis; for enter-
ing satisfaction of judgment, 25 cents ” I do not see any authority for any
further costs to be charged under said section under the facts stated, but
that paragraph of said section quoted above fairly, to my mind, authorizes
you in charging and receiving fees as above stated in such a case.

It may be said that the taxing of costs under the circumstances required
but a small amount of work. The costs, however, whether much or little,
are required to be taxed. In many cases, the taxing of costs is very labor-
ious, and 50 cents is no compensation. The statute evidently strikes at an

average.
I think you are authorized ineach case of that kind to charge 81.25 and
no more. Yours respectfully,

MILTON REMLEY,
Attorney-General.

BUILDING AND LOAN ASSOCIATIONS—CERTIFICATES TO DO
BUSINESS—FEES—How frequently certificates must be
procured and what fee to be paid.

DEs MOINES, Iowa, February 2, 1897.
Hon. C. G McCarthy, Auditor of State:

DEAR SiR—The two questions upon which you desire my opinion, for the
sake of brevity, will be considered together. The questions are as follows:

First.—* Section 5, chapter 85, of the laws of the Twenty-sixth General
Assembly, provides for a certificate of the auditor of state to be issued to
domestic-local, foreign, and domestic associations, to transact bu:iness.
‘What length of time will these certificates cover? Inother words, at what
time are they renewable? Section 24 of said chapter makes reference to
the renewal of such certificates for foreign and domestic building and loaun
or savings and loan associations, but omits any reference to domestic-locals,

Second.—** Section 24 provides that the auditor of state may charge
domestic building and loan or savings and loan associations 325 for each
certificate of authority and each renewal theresof. Associations having
paid said fee in November or December, 1896, for said certificate, and
foreign building and loan or savings and loan associations having paid the
8100 for certificate of authority, at what time will the renewal fee be due
from said associations?”’

Section 1 of said chapter 85 makes a classification of building associa-
tions. They are: Domestic-local:, domestic, foreign. Throughout the
entire act the distinction between these clastes of building and loan
associations is maintainred. The provisions of law in any section which, by
the terms, are made applicable to only one class cannot, by implication, be
extended to another class. Some sections relate solely to one class. For
instance, sections 19 to 23 inclusive, relate alone to foreign building and
loan associations,

The certificate authorizing the association to transact business, which
shall be issued by the auditor, evidently refers to all the kinds of building



REPORT OF THE ATTORNEY-GENERAL. 281

and loan associations referred to in said section 1. The authority to do
business to which the auditor certifies, must be presumed to be a continu-
ing authority unless there is something in the act showing a different intent
and purpose. .

I find nothing whatever in the act indicating the authority thus given
to do business should be limited to any period of time, except in section 24
there is a provision that ‘‘ foreign building and loan associations shall pay
the sum of $50 for each certificate of authority, and each annual renewal
thereof.” This indicates that the legislature intended that the class of
building and loan associations known as foreign associations shall procure
annually a certificate of authority to do business. In providing the fee to
be paid by the domestic building and loan associations, the language is:
¢The sum of 325 for each certificate of authority and each renewal thereof.”
Domestic-local associations are required to pay no sum whatsoever for their
authority to do business.

Considering all the provisions of the act, my judgment is that the cer-
tificates of authority to do business must be obtained by foreign building
and loan associations annually; but, with domestic building and loan associ-
ations, or domestic-local building and loan associations, the ceriificate of
authority once given, they are authorized to do business without an annual
renewal of such certificate.

The authority to do business by such corporations may be terminated,
first, by a substitution of the articles of incorporation, wnich requires a
re-examination by the executive council; second, a revocation of the author-
ity to do business by the auditor, as pecvided for in section 15 of the act;
third, the expiration of the time provided by the articles of incorporation
for the durati.n of the same; fourth, the voluntarv or involuntary closing
up of the business of the company. A renewal of the certificate may be
granted, in case they wish to re-engage in business, for which a fee of $25
should be charged to a domsstic association. There being no time fixed in
section 24 for the issuing of these renewals to foreign building and loan
associations, other than is expressed in the word, ‘‘annual,”’ I am inclined
to the opinion that the renewal should be made on the day and month on
which the first certificate was issued. In other words, the renewal fee for
the certificate of authority will be due from a foreign building and loan
association one year from the date of the original certificate or the la:-t
renewal.

My conclusions are, first, that foreign building and loan associations
should pay the annual renewal fes every year oa the day and month on
which the certificate was first issued; second, that domestic and domestic-
local associations having received a certificate authorizing them to do busi-
ness, may continue such business without a renewal of the cersificate until
such time as their authority may be terminated as above stated; third, that
domestic building associations are not required by the statute to pay annu-
ally the sum of $25 for the renewal of their certificate to do business.

It has been suggested that members of the legislature intended to pro-
vide in section 24 for the annual payment of $25 by domestic building and
loan associations. If that be true, it was unfortunate that it was not so
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stated, but I know of no rule of law which would justify injecting the pro-
visions of the statute made in regard to one class of building associations
into the provisions made in regard to another clas:. I do not think the
statute will bear any such interpretation.

Yours respecfully,
MILTON REMLEY,

Attorney-General.

TAXATION—BENEVOLENT SOCIETIES—-EXEMPTION-—Real prop-
erty must be occupied in order to entitle a benevolent
society to the exemption.
DEs MOINES, Iowa, February 4, 1897.
A. W. Enoch, Esq., County Attorney, Ottumwa, Towa:

DEAR SIR—Your favor of the 2d inst. at hand, in which you ask my opin-
ion upon the following question:

‘“ Whether land or lots owned by any secret society in their name, where
the same are lying without any building upon them, are exempt from taxa-
tion, or does the fact that the same are held with the intention to build
thereon a building to be used by the society, exempt such land or lots?”

I assume that the secret society referred to is such as would come ucder
the head of benevolent societies, such as Masons, Odd Fellows, etc. I think
the question must be answered in the negative.

Almost the identical question was presented to the supreme court in
Nugent v. Dilworth, treasurer, 63 N. W. R., 448, The court in that case held
that property not in actual use by the society or church for the purposes of
such church, was liable to.taxation. The reasoning of the court in that case
leads to the conclusion that in order to exempt real estate from taxation it
must be in use by the church or society, and be devoted to the purposes for
which the church or society is organized.

Yours respectfully,
MILTON REMLEY,

Attorney-General.

GRAND JURY— WHERE FIRST GRAND JURY DRAW IS SET
ASIDE it is not necessary to draw a new grand jury for
each term, the first one properly drawn should
serve the remainder of the year.
DEs MoOINES, lowa, Fcbruary 6, 1897.
H. C. Liggett, Esq., County Attorney, Hampton, Iowa:
DEAR SIR—Your favor of the 5th inst at hand, in which you desire my
opinion upon the following question:
“The precert for the grand jury drawn urder chapter 61, acts of the
Twenty-sixth General Assembly, having been set aside because of some
“tan g new grand jury was drawn under the provisions of section
ssticn is whether the grand jury thus drawn under order of the
heir office for one year, or must a rew grand jury be drawn each
term in the year?’’
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I know of no case in which the question has been directly involved
before the supreme court of this state. The case of State v. Beste, 91 Iowa,
561, determines the converse of one of the propositions involved in the
answer to your question. In that case, at the first term of court in the
year, the court sustained a challenge to the panel of the grand jury and
ordered anew grand jury to be drawn. Atthe nextterm, thegrand jury thus
drawn did not appear, and the court ordered a new grand jury to be sum-
moned in accordance with the law then in force. The supreme court held
that the action of the court at the second term in ordering a new grand jury
to be drawn, was right.

It does not follow, however, that had the grand jurors drawn under
order of the court at the first term appeared at the second term, they
would have been disqualified. We are, therefore, left largely to the larn-
guage of the statute.

Section 11 provides that when the precept under which they are sum-
moned is eet aside, the court may ‘‘direct a sufficient number drawn and
summoned ia the manner above provided.”” The drawing may proceed
forthwith, and the jurors drawn may be required to appear immediately,
or at such time as the court may fix.

Grand jurors and petit jurors are officers of the court. When, because
of any defect in the selection, the office becomes vacant, the language
above quoted dirce s how such vacancy may be filled. The drawing is to
be in the manner provided for the original drawing, and the persons so
drawn step into the vacancies left by the failure to draw the jury properly.

Section 13 provides that twelve persons from which the grand jury is
empaneled need not be summoned after the first term, but must appear at
each succeeding term during the year, etc. The court holding that the
twelve drawn by the clerk, auditor and recorder are not the proper twelve
from which to empanel the jury, another twelve are selected to take their
places, who are the twelve from which the grard jury is empanelled. This
latter twelve answers the description contained in section 13, and, under the
provisions of said section, it is their duty to appear at each succeeding
term.

There are a number of cases that I have examined, while not directly in
point. justify the conclusion that the drawing under order of the judge in
the same manner from the same boxes, is simply to fill the vacancy caused
by the setting aside of the precept which was issued on the first drawing.
No prejudice could result in adopting the course above suggested.

I think to hold a drawing at each succeading term necessary, would do
violence to the intent of the statute, and would impose an unnecessary cost
upon the counties which would accomplish no good.

Yours respectfully,

MiLTON REMLEY,
Attorney-General
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THE STATE BOARD OF HEALTH HAS NO AUTHORITY to hold
a state sanitary convention and pay the expenses thereof
out of the annual appropriation.

DES MOINES, Iowa, February 10, 1897,
Dr. J. F. Kennedy, Secretary State Board of Health, Des Moines, Towa:

DEAR SIR—Your favor of the 9th inst. at hand, in which you ask my
opinion upon the following question:

‘*Would the state board of health be justified under sections 10 and 12 of
chapter 151, laws of the Eighteen:h General Assembly, in appropriating
any part of its annual appropriation in holding sanitary conventions—in
payment of bills for postage, printing, hall rent, and the traveling and other
expenses of the members of the board while engaged in or preparing for
such conventions—the sole object of the convention being to educate the
people, and arouse & healthy sentiment in favor of sanitation, and of practi-
cal measures for protecting the public health?”

In regard to this I will say that section 12 of the act referred to, makes
an appropriation of ‘85,000 per annum, or s> much thereof as may be neces-
sary to pay the salary of the secretary, meet the contingent expenses of the
office of secretary and expenses of the board, and the cost of printing, which
together shall not exceed the sum hereby appropriated.’’

It will be noticed that 85,000 is not appropriated absolutely, but only so
much thereof as may be necessary for the purposes named. If the board is.
authorized to incur the expenses named in your inquiry, it must be under
the fullowing clause of said section, viz.: ‘‘the expenses of the board.”

I think it undeniable that the expenses of the board referred to herein
mean such expenses as are incurred in the discharge of their duties. The
guestion arises then whether holding conventions for the purposes named,
the payment of bills for postage, printing, hall rent, are a part of the duties.
of the board The general powers and duties of the board are specified in
section 2 of the act. If the power to hold such conventions is anywhere
given in section 2, it is in the first sentence thereof, which is as follows:
“The state board of health sha'l have the general supervision of the inter-
ests of the health and life of the citizens of the state.”

‘While a healthy sentiment in favor of sanitation and the education of
the people in regard to practical measures for protecting public health are
certainly very desirable, yet I do not think the general language quoted
above juet fies the conclusion that the holding of such conventions toeducate
the people along the lines proposed is contemplated by the statute. The
people may be educated by publishing books or the dissemination of
literature, or by schools, and if we place a construction upoa the lavnguage
which would enable us to answer your inquiry in the affirmative, there
would practically be no end or limitation to the enterprises that the board
might engage in for the purposes of improving the public health.

I cannot escape the conviction that the first sentence of tection 2 of the
act rather limits the jurisdiction of the state board of health to those
measures which prevent the spread of contagious diseases, or to such
measures as have a direct, and not a remote, influence upon the public health.

Hence, I am of the opinion that the state board of health would not be
justified in expending any part of the appropriation for the purpose stated

in your inquiry. Yours respectfully, MILTON REMLEY
k

Attorney-Qeneral.
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PUBLIC LIBRARY—VOTING ON QUESTION OF ESTABLISHING
SAME—1. At what election the question may be submitted—
2. Women may vote upon the question—3. How the
women may be supplied with ballots.

Des MOINES, lowa, February 13, 1897,
C. W. Crim, Esq., County Attorney, Estherville, Towa:

DEAR SIR—Your favor of the 5th inst. duly at hand, in which you ask
my opinicn upon the following questions:

‘*Can the matter of voting on the question of a public library, under
section 401, code of Iowa, be submitted at a special election, or must the
same be submitted at the general municipal election? If submitted at the
regular spring electicn, are women entitled to vote on the question, as pro-
vided in chapter 39 acts of the Twenty-fifth General Assembly? If they
are entitled to vote, how are they to be supplied with ballots under the pro-
visions of sections 14 and 16, chapter 33, of the Twenty-fourth General Assem-
bly?”.

In regard to the first branch of the question, I will say that the last sen-
tence of section 461 requires the propositicn to establish a free public library
to be submitted to a vote of the people before the council acts in the matter
or appropriates any money for that purpose, and at the municipal election
of said city or town, the question shall be: ‘*Shall the eity or town council,
as the case may be, accept the benefits of the provicions of this section.’’

This language, because of the use of the definite article, ‘‘ the,’’ before
the words, ‘‘ municipal election,’’ is a little obscure. Section 6 of chapter
17, of the acts of the Fourteenth General Assembly, makes use of the
phrase, ‘‘submit to a vote of the people at any municipal election of said
city or incorporated town,” etc. The main 1oint of the acts is to have the
proposition submitted to a fair vote of the people before any money is
appropriated. If the people, by their votes, favor the establishment of a
library, the council would be authorized to act. I would notlike to say that
the proposition could not be submitted at a special election, but have no
doubt thatatany annual municipal electionthe proposition may be submitted.

Tn regard to the second part of your question there is more doubt. The
proposition to establish a free library carries with it the power to increase
the tax levy. It is because of the fact that an additional burden will be
laid upon the people by establishing a library that the assent of the major-
ity of the voters is first required. While the proposition to increase the
tax levy is not required to ke stated in the question submitted, yet it is the
real question that the people vote upon. If it were not for the fact that the
establishment of the library does increase the amount of tax to be levied
and paid, there would be no necessity of submitting it to the people. There
is no instance in the statutes that now occurs to me where the naked ques-
tion of increasing the tax levy need be submitted to the people in that form,.
except in paragraph 2, of section 1270, of McClain’s code, but that is a
county election, and not a city or municipal election, or schcol election.

I think the fair construction of the clause in chapter 39, acts of the
Twenty-fifth General Assembly, ‘‘for the purpose of increasing the tax
levy,”’ is that upon any proposition which involves in it an increase of 1he
amount of tax required to be paid, the right of women to vote exists. Any
other construction would practically abrogate the clause of the statute
above quoted.
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If this construction is incorrect, I can think of no irstance in which
women could vote under the provisions of the clause above quoted. I think
the women have the right to vote upon the question of establishing a free
library.

In regard to the third part of your question, the law appears to be silent.
Sections 14 and 16 of chapter 33, of the Twenty-fourth General Assembly,
provide the manner of stating the public measure to be voted upon on the bal-
lot. Section 14 contemplates thatthe constitutional amendment or other pub-
lic measure submitted to the vote of the people, shall be put upon the same
ballot that contains the list of the candidates. Atthe time of the enactment of
chapter 39 of the laws of the Twenty-fifth General Assembly, no provision
was made for different ballots for the women who may choose to vote, nor
was any provision made for any separate ballot box. If the proposition is
printed upon the ballot with the list of candidates for city officers, and these
ballots .are given to the women voters and put in the same box, it would
be impossible to tell whether the women voted for the officers of the city or
not. If the women are entitled to vote, as I think they are, then it becomes
the duty of the election officers to provide a means whereby such votes may
be made effective

I will suggest that the best way out of the dilemma is tohave & number of
ballots struck, upon which there is nothing but the proposition to the voters.
These ballots can be given to the women who vote. They can be put in the
same ballot box. There is no unfairness in this to any person. The rights
of the women who vote are protected, effect is given to their vote, and I
think such method is in harmony with the spirit of the law, although there
is no direct provision upon it. Yours truly,

MILTON REMLEY,
Attorney-General.

TOWN COUNCIL—VACANCY—One elected at the general election to
fill a vacancy holds for the remainder of the
unexpired term.
DEs MoOINES, Iowa, February 13, 1897,
Andrew Miller, Esq , County Attorney, Forest City, lowa:

DEAR SIR—Your favor of the 4th inst. at hand, and while I am in duty
bound under the law to give written opinions to you as county attorney
upon any matter relating to the discharge of the duties of your cffice, it
requires some stretch of imagination to see how the question of filling a
vacancy in the town council pertains to the duties of your office. The point
upon which you ask my opinion may be summarized as follows:

A member of the town council resigned shortly before an annual elec-
tion. At such annual election, another was elected to fill the vacancy
caused by the resignation. The question is whether the one thus elected
holds for the unexpired term of the trustee who resigned, or only until the
next annual election.

Article 6, section 11 of the constitution of the state, as well as section
1257 of McClain’s code, provide that one appointed to fill & vacancy shall
hold the office until the next annual election. It also provides that in all
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cases of election to fill vacancies in offices occurring bafore the expira‘ioa
of the full term, the persois who are elected so hold for the residue of the
unexpired term.

Section 700 of Mc¢Tlain’s code provides how a vacancy shall be filled.
There is no appointing power to fill a vacancy in the council, but the coun-
‘cil shall order a special election to fill the same. Thistakes the place of an
appointment by the governor, or the appointing power whoever it may be.
The person thus elected at a spesial election holds under the same terms a3
if he were appointed, or, in the language of the statute, ‘‘until the next
annual election.’”” Then, at such annual electio», the vacancy is perma-
nently filled by the election of someone who shall hold for the residue of
the unexpired term.

Under t1e facts stated, the person elected at the annual election would
hold for the unexpired term of two years.

Yours respectfully,
MILTON REMLEY,

Attorney-General.

COMPENSATION OF PUBLIC OFFICERS—A CITY MARSHAL,
AS AN OFFICER OF THE SUPERIOR COURT, is not
entitled to a salary from the county wherein
the court is situated.

DEs MoINES, Iowa, February 15, 1897.
T. H. Johnson, Esq., Deputy County Attorney, Ft. Madison, Iowa:

DEAR S1R—Your favor of the 28th ult. came duly to hand at a time when
I was fully occupied with supreme court work and could give no earlier
attention to it. You ask my opinion upon the construction of section 775 of
MecClain’s code in regard to the fees and compensation of the city marshal
of Keokuk as executive officer of the superior court. You say he claims a
salary from the county, and that one year the board of supervisors allowed
him $400.

Section 775 is as follows: ‘‘ The city marshal shall be the executive offi-
cer of the said court, and his duties and authority in court and in executing
processes shall correspond with those of the sheriff of the county in the dis-
trict court and with processes from that court, and he shall raceive the same
fees and compensation as the sheriff for like services.”

This section defines the duties of the marshal as executive officer of the
said court, and his authority in court and in executing processes. It pro-
vides further that he shall receive the same fees and compensation as the
sheriff for like services For what services? For serving processes, writs,
notices, the same commission on sales under execution; but I see no word
in this statute that indicates that the marshal is entitled to a salary in
addition to the fees which he earns by serving notices and performing the
duties of his office.

Section 5062 of McClain’s code authorizes the board of supervisors to
give to the sheriff a salary of not less than $200 nor more than $400 per year
for attending the district court, and other services. Ifwa were to concede
that the marshal, under the provisions of section 775, was entitled to a
salary, the next question would be, who should pay this salary? The
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county canoot b: made liable for such salary unless the statute so provides.
I find not one word in the statute which, by implication even, indicates
that the county shall be liable therefor. The county is made liable for one-
half of the salary of the judge. (3ection 776.) 1t is made liable for the pay
of the jurors (Sestion 779.) The city couacil is responsible for the pay of
the clerk, (section 774,) but nowhere do I fiad any provision requiring the
county to pay & salary to the marshal, and, in my judgment, the county is
in no manner liable for the salary of the marshal; nor do I think, under
section 775, is the marshal, as executive officer of the court, entitled to any
salary. He may receive as marshal such salary a3 the city council by ordi-
nance directs, but this is a matter with which the board of supcrvisors has

nothing to do. Yours respectfully,
MILuTON REMLEY,

Attorney-General.

PRACTICE AND PROCEDURE — DEPOSITIONS — How letters roga-
tory or commissions to take depositions addressed by courts
in foreign countries to the proper courts or per-
sons in this country are to be executed
in this state.

Des MOINES, February 17, 1897.
_Hon. F M. Drake, Governor of Iowa: i

DEAR SIR—In response to your request for information in regard to the
provisions of law in this state showing the manner in which letters roga-
tory or commissions to tike depositions addressed by courts in foreign coun-
tries to the competent courts in the United States, are to be executed in this
state, which information is dasired by the department of state at Wash-
ington, I beg to> say we have no provisions of law ia this state directiog how
such commissions shall be executed.

Our statutes are explicit in regard to the manner of taking depositions
to be used in the courts of our own state. When letters rogatory or com-
missions are sent by courts in foreign countries to take depositioos in this
state, they usually contain directions as to the manner in which the deposi-
tions shall be taken, as well as the authentication thereof, which diractions
ars fullowed by the per:on taking the depositions. The clerk or judge of
any court of record, or notary public, or any person having -authority to
administer oaths, may be selected, either by his individual name and offi-
.cial style, or by the name of office of such person, to take depositions.

In the absence of direciions as to the manner of taking depositions, the
manner used in our own courts would be the one adopted, which is as follows:

First. —The caption, stating the authority under which the deposition is
taken, and that the witness was duly produced, sworn and examined, and
testified as follows:

(Then follows the interrogatories which are sent with the commission,
written out consecutively, and the answers thereto written immediately
underneath each, respectively.)

Second.—The whole deposition should then be read to the witness, and
he subscribe the same and again swear that the answers made therein are
true.
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Third.—A certificate of the person taking the deposition should be
attached, stating the time and place of taking the deposition; that the wit-
ness was duly sworn to testify to the truth; that the deposition was sub-
seribed by the witness in the presence of the officer taking the same and
again swirn by him; that neither party to the suit, their agents nor attor-
neys were presont at such examination (unless both parties wera repre-
sented, which fact should be stated).

It is usual to state that the officer taking the deposition is related to
neither party in the suit, and is not interested in the event thereof, although
the law does not require the same.

This certificate should be signed by the person taking the deposition in
his official capacity, and if he have a seal, the seal of his offize should be
affixed. If he have no seal, then a certificate of the clerk of the district
-eourt should be furnished, cartifying that the officer taking such depositions
was duly authorized by law toadminister oaths and hissignature is genuine.

Some countries, as a further authentication, require a certificate by
either the chief justice of the supreme court or the governor of the state,
‘that such deposisions are executed ia due form of law of the state, but in
ragard to this our statutes are silent.

Yours respectfully,
MILTON REMLEY,

Attorney-General.

MUTUAL BENEFIT ASSOCIATIONS—INCREASE OF AMOUNT OF
ANNUAL DUES—As to whether a mutual benefit association
can increase the annual dues of its members depends
upon its articles of incorporation.
DES MOINES, Iowa, February 20, 1897.
Hon. C. G. McCarthy, Auditor of Stare, Des Moines, Iowa:

DEAR SIR—I herewith submit my opinion upon the question which you
have referred to me, viz.;

‘At the annual meeting of the members of a mutual benefit association
which is operating under chapter 65, laws of 1886, can the members, if a
quorum is present, by the adoption of an amendment to the articles of
incorporation to the effect that the annual dues to be collected from the
members shall be $5 instead of 83, as has heretofore been charged the mem-
bers as such a1nual dues, legally thereafter collect 85 as annual dues from
members who hold certificates of membership or coatracts of insurance
issued under the articles of incorporation providing that the annual dues
charged shall be 83 per annum?”

The right to amend the articles of incorporation of any corporation
must be exercised in the manner pointed out by the articles of incorpora-
tion themselves. O.e becoming a member of a mutual benefit association
accepts and assents to the provisions of the articles of incorporation. If
the articles of incorporation provide for the amendment thereof, and such
amendments are made in pursuance of the provisions of the articles, then
such amendments, in my judgment, would be binding upon every member,
whether he assented to such amendments or not.
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In other words, having joined or become a member of any corporation,
he agr:ed to the articles of incorporation, and agreed to be bound by such
amendments as may thereafter be adopted in the manner provided in the
articles of incorporation, and he is bound by the amended articles of incor-
poration as effectually as if the same had been adopted before hs became a
member of such corporation.

Ia case, however, there is no provision in the articles of incorporation
for the amendment therzof, or in case the amendment referred to by you
was not made in accordance with the provisions of the articles, a different
rule must be applied. The articles of incorporation are in the nature of a
contract between the organizition and the members. By such articles a
member’s rights must be determined. A member has, or is presumed to
have, some substintial rights in a mutual benefit insurance association.
His rights are determined by the contract, which is the articles of incor-
poration. The contract cannot be changed without his assent so as to
make any alditional burdens or liabilities upon him. Increasing the annual
dues from $3 to $5 is an additional burden.

Your inquiry does not state whether the amendment to the articles of
incorporation increasing the annual dues was made in pursuance of the
provisions of the original articles of incorporaticn, or not. In my opinion,
if the amendment were made in pursuance of the authority given in the
ariicles of incorporation, each stockholder is bound thereby, whether he
voted for such amendment or not. But, on the other hand, if there were no
provision in the articles of incorporation by which the same c)uld be
amended, then any amendment imposing a greater burden upoa the stock-
holder would not be biading upon him without his asseat thereto, and the
additional dues cannot be legally collected.

Yours respe¢ctfully,
MILTON REMLEY,
Attorney-General.

NOMINATIONS FOR OFFICE BY PETITION—Several persons may
be nominated by the same petition without a larger list of
petitioners than one nomination would require.

DEs MOINES, Iowa, February 20, 1897,
Hon. G. M. Craig, Senate Chamber:

DEAR SIR—Your request for my views upon the inquiry of Mr. McClure
at hand. The question of Mr. McClure involves the construction of the
following clause in section 5, chapter 33, acts of the Twenty-fourth General
Assembly, viz: ‘‘ Nominations of candidates for offices to be filled by the
electors of a city, town, precinct or ward, may b2 made by nomination
papers, signed in the aggregate for each candidate by not less than ten
qualified voters of said city, town, precinct or ward.”

The questiin is, whether, when five names for five different offices are
on the same nomination papers, it is necessary for the same to be signed by
fifty different persons, or ten names for each candidate named.

I think the nomination papers may be made out so as to include candi-
dates for mayor, councilman, recorder and treasurer upon the same papers,
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and if signed by ten or more qualified electors, the nomination papers are
sufficient. Each signer, in effect, requests that each of the persons
named for the respective offices be placed upon the ballot. The nomination
of one does not conflict with the nomination of the others upon the same
ticket. He signs for each of the persons thus placed upon the ticket,
and each of the candidates are presented by ten or more persons signing
such papers.

It cannot be said that any candidate named on the papers has less than
ten signers under such circumstances. There is nothing in the law prevent-
ing one signing the nomination papers for mayor from also signing a nomi-
nation paper for treasursr, or councilman, or recorder, and thers is noth-
ing which I can find which requires a separate paper for each candidate
named. I do not think it requires fifty petitioners, as suggested in Mr.

" McClure’s letter. Yours respectfully,
MILTON REMLEY,

Attorney-General.

IOWA SCHOOL FOR THE DEATF — Upon what basis funds for the
current expenses of the school should be drawn—When pupils
are absent money cannot be drawn for their
current expenses.

DEs MOINES, Iowa, February 23, 1897,
Hon. C. G. McCarthy, Auditor of State:

DEAR SIR—Your favor of the 22d inst. at hand, requesting my opinion
upon the prop:r construction of section 2776 of McClain’s code. or section
1692 of the code of ’73, relating to the current expenses of the Iowa School
for the Deaf.

‘Whether requisitions giving the maximum number of pupils enrolled in
that school for any quarter shall be the basis upon which funds shall be
drawn from the state treasury, or whether the average number of pupils in
said institution per quarter shall be the basis; also, whether durirg the
vacation of said school, and the pupils absent from attendance during said
vacation, money can be drawn from the sta'e treasury as though they were
in attendance, as in the previous quarter or subsequent quarter.

The language of section 2776 of McClain’s code is as follows: ‘‘For the
purpose of meeting the current expenses there is hereby appropriated the
sum of $35 per quarter for each pupil in said institution.’”” Section 2780 of
McClain’s code provides for the drawing of appropriations guarterly on
requisition of the board, and adds, ‘‘only in such amounts as the wants of
the institution may require.” This is equivalent to adding to said sectiun
2776, ‘‘or so much thercof as may be necessary.”

The same language, making an appropriation for each pupil in such
institutions, is found in section 2763 of McClain’s code with reference to the
college for the blind. The support for the industrial school (boys and
girls), sections 2746 and 2749; the institution for feeble-minded children,
section 2717; the orphans’ home, section 2688; the state penitentiaries, sec-
tion 6185, are by law all based upon the average for the preceding month.
The support for the soldiers’ home, section 2801, is based upon the average

16
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number of inmates during the preceding quarter. In the hospitals for the
insane the number of inmates on the 15th day of each month is taken as the
average for the month, which is the basis used in drawing the appropriations.
(Section 2177.)

The language, ‘‘ for each pupil in said institution,’”’ as found in sections
2776 and 2763, is different from the language appropriating for the current
expenses of otaer institutions, It will be noticed, too, that the appropria-
tions for the other institutions based upon the number in attendance, are
made for the general suppor: of the inmates. (Sections 6185, 2801, 2717,
2688.) In regard to the state industrial scbools, the appropriation is $8 per
month for each boy and girl actually supported in such schools. This, in
effect, is a general support furd.

The fund, however, appropriated under section 2776 is not so styled, and
is for a specific purpose. To ascertain this purpose, we must look at o:her
gsections. There is a great similarity in regard to the provisions for the
college for the blind and the Iowa school for the deaf. Section 2777
makes an appropriation ‘‘ to meet the ordinary expens-s of the institution,
including furniture, books, school apparatus, compensation of officers and
teachers.”” In section 2762 the word, * employes,’’ occurs It is provided:
“Every deaf and dumb citizen of the state shall be entitled to receive
an education at said institution at the expense of the state.” (Section
2773 ) Similar provisioas are made for the blind. (section 2767.)

Tue manner of providing for the clothing and transportation to the
institution is found in section 2797, as amended by chapter 50, acts of the
Twenty-third General Assembly. Section 2778 contemplates 1that articles
may be manufactured and sold, and there is land connected with the iosti-
tution upon which s-ock and produce are raised. Appropriations are made
by nearly every general assemoly for a repair fund, for furniture, bedding,
etz (See chapter 139, acts Twenty-fifth General Assembly, chapter 129,
acts Twenty-sixth General Assembly.)

Taking all these statutes and sections together, I think the term, ‘ cur-
rent expenses,”’ as it occurs in section 2776, relates alone to the cost of fur-
nishing food, and to what may be embraced within the term, ¢ board of
the pupils whiie they are in actual attendance upon the institution,” It is
not a general sapport fund which can be used for the general purposes of
the institution. It is an appropriation of $35 per quarter for each pupil in
the institution. But no appropriation is made for one not in the insti-
tution. If a child were there for one day during the quarter, it would
be an absurd proposition to contend that the iuostitution could, uoder
this section, draw the fuli $35, the same as if it had been there during the
whole quarter.

In my judgment, the institution is only justified in drawing for the actual
time that the pupils are in attendance. This, in effect, is the same as the
average number in attendance during the gquarter. Pupils undoubtedly
come and go; some enter during the last of the quarter; some who are
present at the first of the quarter leave after a few weeks or a few days. [
do not see how the number eprolled can be made the basis.

Suppose on the second day of a quarter 100 students were to depart after
being in the instituticn only one day during the quarter; ard suppose on
the last day of the quarter 100 different students were to enter the school.
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Then a case would be presented whers 200 pupils would be enrolled and
were only in actual attendance one day. In such a case, I do not think any-
one would contend that $7,000 should be drawn from the state treasury for
the current expenses of such pupils. Yet, if we adopt the theory that the
maximum number of students enrclled is the basis, it would lead to such a
result, however improbable in actual experience it might be.

When a pupil is not in attendance nothing is needed for the current
expenses of that pupil; and this applies to the time pupils are absent on
vacation. The ordinary expenses, outside of the board of the pupils, are
met uander other provisions of the statute

I understand it is claimed that the custom of drawing for the maximum
number of pupils at said institution obtained pricr to the adoption of sec-
tion 2780, and the phrase in said section, ‘‘ the appropriation shall be drawn
quarterly on the requisition of the board of trustees of the institution inthe
usual manner,”” authorizes a ¢ ntinuation of said custom. I do not think this
inference can be drawn. The manner of drawing throws no light what-
soever upon the amount that shall be drawn.,

It has been suggested that under this construction of the law there would
not be sufficient funds for the support of the institution. This is a matter
that must be determined by the legislature. I can only interpret the law
as it is written, not make it.

Yours respectfully,
MiLTOoN REMLEY,
Attorney-General.

APPEALS IN CRIMINAL CASES BOND NOTICE—A defendant in
a criminal case is not entitled to his liberty upon giving an
appeal bond unless he also serves notice of appeal,

DEs MOINES, Iowa, February 25, 1897.
W. T. Chantland, Esq., County Attorney, Fort Dodge, Iowa:

DEAR SIR—Your favor of the 24th inst. at hand, desiring my opinion
upon the case stated in your letter as follows:

““In the case of the State v. E. J. Chingren, the defendant, after having
been sentenced 1o the penitentiary for the term of three years by the dis-
trict court of this county, filed an appeal bond and was released by the
sheriff on the clerk’s acceptance of said bond, though no notice of appeal
had, or has to this day, been served on either the clerk or myself. Should
the clerk accept the bond, or the sheriff release the prisoner under the
circumstances? ”’

This question has been p